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AH  ACT  TO  PRESCRIBE  THE  RULES  FOR  THE  C05STRUC« 
TlOIf  OF  THE  COiTSOLmATED  LAWS  AIO)  CODE 
AMENDMENTS. 

Reported  to   the  Legislature  under   and  in   pursuance   to  the 
provisions  of  chapter  six  hundred  and  sixty -four  of  the  laws  of 
nineteen  hundred  and  four.    (Laws  of  1909,  chap.  596.     In  effect 
Way  29,  1909.) 

The  People  of  the  State  of  New  York,  represented  in  Senate 
and  Aasembly,  do  Unact  as  follows: 

Section  1.  In  construing  the  consolidated  laws  and  the  amend- 
ments to  the  code  of  civil  procedure  and  the  code  of  criminal 
procedure  reported  to  the  legislature  by  the  board  of  statutory 
(*onso]idation  constituted  under  the  provisions  of  chapter  six 
hundred  and  sixty-four,  of  the  laws  of  nineteen  hundred  and 
four,  entitled  **  An  act  to  provide  for  the  consolidation  of  the 
statutes  of  the  state,"  and  enacted  by  the  legislature  of  nine- 
teen hundred  and  nine,  and  in  construing  the  act  amendatory 
thereof,  known  as  chapter  two  hundred  and  forty  of  the  laws 
of  nineteen  hundred  and  nine,  for  the  purpose  of  determining 
the  effect  of  any  of  the  provisions  or  sections  thereof  on  any 
other  provision  or  section  thereof,  or  on  any  special  law  thereto- 
fore enacted,  the  several  provisions  and  sections  of  such  laws  and 
code  amendments  and  said  act  amendatory  thereof  shall  not  be 
conssidered  as  having  been  enacted  or  re-er.acted  by  the  legislature 
at  the  time  of  the  passage  of  the  consolidated  laws  or  such  code 
amendments  or  said  act  amendatory  thereof  but  as  having  been 
enacted  as  of  the  various  times  w!ien  such  provisions  and  sections 
first  became  laws  by  any  earlier  statutes,  provided,  however,  that 
when  any  provision  of  lew  after  its  first  enactment  by  the  leg's- 
la'ure  has  been  amended  or  re-enacted,  then  for  the  purpose  of 
its  construction  for  the  determination  of  its  e^Tect  on  other 
;s?<'tion8  or  provisions  of  the  consolidated  laws,  it  shall  be  con- 
sidered as  having  been  enacted  at  the  date  of  such  amendment  or 
re-enactment.  If  in  any  such  consolidated  law  and  such  amend- 
ments to  the  code  of  civil  procedure  and  the  code  of  criminal  pro- 
cedure as  enacted  by  the  legislature  of  nineteen  hundred  and  nine 
dr  said  act  amendatory  thereof  there  shall  have  been  incorporated 
any  provisions  of  law  that  have  heretofore  been  superseded  or 
imf'ie^My  repealed^  the  incorporation  of  any  such  provisions  shall 


AN    ACT  TO    PBESCRIBE    RULES 

not  be  construed  as  a  legislative  intent  to  revive  such  superseded 
or  repealed  provisions,  nor  t>!iall  tuc!)  in-jorporaticn  in  such  con- 
solidat^^d  laws  be  construed  to  indicjite  any  legislative  determina- 
tion that  such  provisions  had  not  iK'en  theretofore  so  superseded 
or  repealed.  The  true  purpose  and  intent  of  tliis  act  is  to  pre- 
scribe that  the  statute  law  ot  t!>e  state,  so  far  as  it  has  bc^n 
reproduced  in  such  consolidated  laws  nnd  in  such  amendments 
to  the  code  of  civil  procedure  and  the  cede  of  criminal  proce<liire, 
nnd  in  said  chapter  two  hundred  and  forty  of  tiie  laws  of  nineteen 
hundred  and  nine,  and  all  special  laws  in  force  at  the  time  of 
the  enactment  of  such  consolidated  laws,  shall  be  of  the  same 
force  and  effect  as  they  were  betore  the  enactment  of  such  con- 
solidated laws  or  code  amendments  or  said  act  amendatory 
thereof. 


IfOT£  SUBMITTED  BY  BOARD  OF  STATUTORY  CONSOLI 
I>ATION  IN  ITS  REPORT  RELATIVE  TO  CODE  OF  CIVH 
PROCEDURE  AMENDMENTS. 

The  board  was  authorized  by  the  statute  creating  it  to  report 
for    enactment  such   amendmentn  U8  it   might  deem   proper  and 
necessary  to  condonae  and  aimpiify  the  existing  practice  and  to 
adupt    the   procedure   in  tlie  courts   to   existing  conditions.     An 
exhaustive  study  was   made  of  tlie  t«)de  of  Livil   Procedure  by 
the    board   pursuant  to   the    statute   and   an  elaborate   tentative 
reiirrangemfnt  of  the  Coile  provisions  was  made.     Ihis  prelim- 
inary  study  grouped  related  practice  provisions  together  accord- 
ing to  the  8t'»p8  in  the  progress  of  litigalicn  from  its  commence- 
ment to  its  termination  and  is  embraced  in  three  large  printed 
volumes    not    submitted    with    the    report    of    the    board    to    the 
Legislniure.      It    will    be    available    however    when    tlie    actual 
revision   of   the   civil    practice   in   the   courts   is   undertaken   and 
will    serve   as  a   basis   for   subsequent   work   on    this    important 
subjfct. 

1  he  preparation  of  the  consolidated  laws  and  the  treatment  of 
the  Code  of  Civil  Procedure  was  carried  along  side  by  side,  and 
the  consolidated   laws  as   presented   have  been    prepared   so   that 
tliere  will  be  no  necessity  for  a   rearrangement  of  them  should 
a  revision  of  the  Code  of  Civil  Proceduie  be  undertaken  in  the 
future.     It  was  considered   that  the  primary  duty  of  the  board 
was  to  complete  tiie  consolidated  laws,  and  siiould  time  permit, 
prepare  a  revision  of  tlie  civil  practice.     With  the  progress  of 
the  work   it  became  evident  more  and  more  that  a  revision  of 
the   Code   of  Civil    Procedure  could   best   be   accomplished  unin- 
cumbered with  the  work  of  the  consolidation  of  the  substantive 
statutes.     So   delicate   and    difficult  a    task   is'   that   of    revising 
the   present   civil    practice   of  the   state,  which  has  been   in   use 
for  over  thirty  years,   that  it   was  deemed  the   part   of   wisdom 
to  leave  this  work  as  a  sK^parate  and  independent  task  when  the 
attention   of   those   intrusted   with   it  would   not  be  diverted  or 
divided  by  the  consideration  of  otiier  matters.    After  a  thorough 
examination  of   the   whole   subject  and   after   due   coiisi deration 
of  all  of  the  phases  of  Code  revision,  it  was  deemed   advisable 
at   this    time   not    to   attempt   a   revision   of   the    practice,    but 
merely  to  remove  substantive  provisions  and  to  this  extent  to 
prepare  the  way  for  actual  revision. 

The  substantive  provisions  removed  from  the  Code  of  Civil 
Procedure  by  the  board  have  been  distributed  in  various  consoli- 
dated laws,"  but  chiefly  arranged  in  a  new  law  known  as  the 
Judicinry  Law,  embracing  matters  relating  to  courts  and  officers 
thereof,  including  such  subjects  as  jurors  so  far  as  relates  to  the 
selection  of  jurors  for  a  term  of  court,  court  clerks,  court 
stenographers,  attendants,  messengers,  criers,  interpreters,  report- 
ers and  attorneys  and  counselors.  A  few  sections  have  been 
inserted  in  the  Civil  Rights  Law.  Various  proceedings  have 
been  incorporated  in  the  Debtor  and  Creditor  I>aw.  There  ex- 
isted in  the  session  laws  the  statute  relating  to  general  assign- 
ments for  the  benefit  of   creditors.     This  statute   was  assigned 
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NOTE 

to  the  proposed  Debtor  ahd  Creditor  Law.  It  waa  deemed  best 
to  consolidate  with  this  statute  certain  proceedings  in  the  Code 
of  Civil  Procedure  relating  to  debtor  and  creditor.  Thus  there 
has  been  inserted  from  the  Code  the  article  relating  to  insolvent's 
discharge  from  dehts,  insolvent's  exemption  from  arrest  and  im- 
prisonment, judgment  'debtor's  discharge  from  imprisonment  and 
matters  of  a  similar  character.  The  provisions  of  the  Code  of 
Civil  Procedure  relating  to  the  distribution  of  personal  property 
have  been  included  in  an  article  in  the  Decedent  Estate  Law 
with  the  provisions  of  the  Real  Property  Law  relating  to  the 
descent  of  real  property.  Some  matters  relating  to  executors, 
administrators  and  testamentary  trustees  in  the  revised  statutes 
and  session  laws  have  been  included  under  an  article  in  this 
law,  There  are  many  matters  of  a  substantive  character  relat- 
ing to  executors,  administrators  and  testamentary  trustees  which 
might,  upon  a  revision  of  the  Code  of  Civil  Procedure,  be  in- 
cluded in  the  D<M;edent  Estate  Law.  Most  of  these  are  to  be 
found  in  the  surrogate's  court  practice  which  it  has  been  deemed 
best,  for  the  present,  not  to  disturb  but  rather  to  leave  until 
such  time  as  the  practice  in  tlie  surrogate's  court  shall  be  revised. 
The  General  Corporation  Law  contains  some  proceedings  from  the 
Code  of  Civil  Procedure.  These  have  been  removed  to  thfe 
General  Corporation  Law  for  the  purpose  of  making  that  law 
as  complete  as  possible.  Thus  there  have  been  included  in  the 
General  Corporation  Law  from  the  Code  of  Civil  Procedure 
provisions  relating  to  change  of  name,  sale  of  corporate  real 
property,  judicial  supervision  of  corporations  and  of  the  officers 
and  memljers  thereof,  actions  for  sequestration,  actions  for  dis- 
solution, actions  to  enforce  the  individual  liability  of  officers 
and  members  of  corporations,  actions  to  annul  corporations,  pro- 
ceedings for  voluntary  dissolution  of  corporations  and  provisions 
relating  to  two  or  more  of  the  foregoing  proceedings  or  actions. 
These  have  been  brought  together  in  the  General  Corporation 
Law  with  like  provisions  of  a  substantive  character  as  were 
found  in  the  session  laws,  such,  for  instance,  as  the  provisions 
relating  to  the  powers,  duties  and  liabilities  of  receivers  of 
corporations. 

llie  amendatory  act  herewith  presented  was  made  necessary 
by  the  removal  from  tlie  Code  of  the  substantive  provisions 
above  mentioned.  The  amendatory  act  does  not  disturb  the 
numbering  of  the  sections  remaining  in  the  Code  and  the  table 
at  the  end  of  the  proposed  act  nhows  readily  the  distribution  of 
the  sections  eliminated.  Tliis  treatment  will  not  disturb  for  the 
present  the  civil  practice  and  at  the  same  time  will  remove  from 
the  Code  substantive  provisions  and  thus  prepare  the  way  for 
an  actual  revision  of  the  practice. 

Respectfully, 

ADOLPH  J.  RODENBECK, 

Chairman, 

WILLIAM  B.  HOKNBLOWER. 

JOHN  G.  MILBURN, 

ADELBERT  MOOT, 

Board  of  Statutory  ConsoliddiUm, 

•  •  • 
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1902   ch.  221 

1943   ch.  310 

2417,  repealed ch.  417 

2513   ch.  270 

2537   ch.  240 

2662   ch.  184 

2750   ch.  183 

2822 ch.  231 


TABLE  2 

(Prefpared  by  the  Board  ot  Statutory  Consolidation  wltb  notes  by  editors  of 

Parson's  Code.] 

SKOWIXG  DISTRIBUTION  OF  SECTIONS  OF  THE  CODE  OB 
CIVIL  PROCEDURE  IX  THE  CONSOLIDATED  LAWS, 
ARRANOED  NUMERICALLY 

Wljere  it  appears  that  a  part  only  of  a  section  is  distributed 
the  remainder  is  left  in  the  Code. 


Code 


Section 


2 

3 
6 
6 
8 


10 
11 

12 
13 
14 
15 
16 

•17 

18 
19 
20 

21 
•27  pt. 

2H 
•30 

31 


CONSOU DATED   LaW 


Law 


ijection 


iSubiect 


Judiciary 2... 

Judiciary 3... 

JudicU'y 4  .. 

Judici4iiry 5. . , 

Judiciary 750. 

Judiciary 751 . 

Judiciary 751. 

Judiciary 752 

Judldary 764. 

Penil «02. 

Judi^iry 753. 

Civil  Rights 20  . 

Clvii  RiahUi  ...  21    . 


Judiciary. 


«:).  94. 


Judiclirv 52.  »5 

Judicliry 1.54.  19:1.   .. 

County       .    ...    24U  I 

Stite  Finance       iH    f  ' 

Judlciiry 87 

JudlcUry   2H.  158.  194 

Couniv     245   

JudHjiry 29. 

County.  42 

Greater  New 
York  Charier  02 


"I 

12  J 


Conns*  of  fwonl 

Coiiriri  noi  oi  record. 

•siUinifH  oi  v-oun.^  lu  he  public. 

Sitliiiii  or  coutus  oit  bunday. 

I'uiiisluneni     for     ciiminal     oon- 

PunisUmunt     for     criminal     coo* 

Contempts  in  view  of  court 
Commitmuni    (or    ciminal    con* 

teir.pu. 
Punlstim^nt  for  civil  contempt& 
Indictmcm  for  contempt. 
Contomt)t.s  nunlsliable  civilly. 
Imo.lson'nent  for  costs. 
Imnrisonmeut  for  nonpayment  of 

monov  on  jndTmeni  or  contract. 
Apneliaie  division;  rule»  of  prao 

Hce. 
Pnl»II»ntlon  ov  rules. 
Prfntlnjs  court  calendars. 

Expense  of  court  calendars. 

Ocst ruction  of  certain  papers 
Court  seals. 
County  .seals. 
Court  seaU. 

Necessaries  for  court  terms. 


17.  The  portion  of  wrtion  17  rMdin«!."  The  convention  shall  have  po^TW 
to  aopolnt  and  remove  a  reporter  "  Is  omitted  as  covered  by  Judiciary  Law, 
«ctijn  90.  The  portion  or  section  17  relating  to  seals  has  been  omitted 
ber%use  tbe  subject  is  now  covered  by  Judiciary  Law.  section  328,  v.tiich 
continues  the  seats*  of  ad  couna  or  record,  and  Mction  329,  wludi  provides 
for  replannic  seals  when  lost  or  dwtrovwi. 

27.  The  part  relating  to  siirromtp  is  rennaied  bv  act  ainendlns  Ooda  of 
Civil  Procedure  generally.     .See  Code  ClHl  Procedure,  taection  2607. 

30.  The  provision  for  the  exuense  uf  wals  of  HurroRafe^  courts  has  been 
omitted  fiom  Judictef)  L^aw.  .lectioo  29,  tjecause  superiiedea  bj  Oounty  LaWi 
MCtloo  24U—lii». 


TABLE  2 


Code 


Section 


Co^rsouDATE^  Law 


Iaw 


Section 


Subject 


62 
33 

34  pt. 

35 

30 
*3S 
*39 

40 

4J  pt, 

43 

43 

46 

47 


Penal 

Penal ... 

Judiciary 

.luclivLirj 

Judiciary 

Judiciary 

Judiciary 

State  Finance. . 

Judidcry 

Judlciiry 

Judiciiiry 

Judiciary 

Judiciary 

Judiciary 


1790., 
1790. . 


•  •  *  ■ 


7,  634.  540. 

6... 

6... 

8... 

^     ] 
40  / 

9... 

10.. 

11.. 

12.. 


15.  22. 
20 


48         Judiciary. 


16. 


49 

60 

'61 

54 

56 

57 

58 

60 
c>0  pi 

01 
62 
63 

♦64 

00 

r.7 
♦cs 

70 


Judiciary. 
Judiciary. 
Judiciary. 


17,  21,  471... 

18,  471 

19 


Executive. 
Judiciary. . 
Judiciary. . 


Executive 

Judiciary 

Judiciary 


29  \ 
23  / 


53,  56.  88, 
460-405,467. 


30  I 
53  i 


Liquors  not  to  be  sold  In  court - 
house. 

Penalty  for  selling;  liquors  2n  court- 
house. 

Adjournnaent  of  terms. 

Adjournment  of  terms. 

Adjournment  of  terms. 

Place  of  holding  term. 

Filing  appointment  of  term. 

Place  of  holding  court  of  record. 

Adjournment  of  actual  session. 

Holding  court  in  New  York. 

Chandnt;  place  of  court  outside 
New  Yoric. 

Judge?  not  to  act  In  certain  cases. 

Judge  must  not  be  interested  in 
costs. 

Judge  not  disqualified  becau.se  a 
taxpayer. 

Judff3  prohibited  from  practicing. 

Practice  by  'udge  or  his  partner. 

Judse  prohihited  from  taking  cer- 
tain fees. 

f  Certificate   of   judge's   age   and 

\     service. 

Examination  and  admission  of  at- 
torneys. 

Rules  for  admission. 


53 


Judiciary. 
Judiciary. 


Judiciary, 

Judiciary. 
Penal 


Penal 


Judiciary 

Judiciary 

Judiciary 

Judiciary 

Penal 


. .  Exemptions  of  graduates  ol  law 

schools. 
. .  Attorney's  oath  and  certificate. 
. .   Attorneys  residing     in    adjoining 

states. 
. .  Clerks  not  to  practice. 
. .  Court  officers  not  to  practice. 
. .  None  but  attorneys  to  practice  In 

New  York  city. 
272,  1877 Penalty    for    practicing    In    New 

Y'ork  contrary  to  last  section. 
. .  Compensation  of  attorneys. 
. .   Suspension  from  practice. 
..   Siisnension  of  attorney,  notice. 
. .   "Removal  effective  in  all  courts. 
. .  Punishment  of  attorney  for  deceit. 


264,  466 
470 

260 

473 

271 


474,  475 
88,  477. 
88.  476. 

478 

273 


?H.  This  wctlon  has  not  been  expressly  repealed,  but  has  been  embodied 
In  thr>  Judiciary  Law,  section  8. 

•'.^  Only  paitly  repealed.  Balance  oi  section  not  expressly  repealed,  but 
embodied  in  Judiciary  Law.  fiection  8. 

.'.1.  Thi.s  section  not  expres.sly  repealed  by  Judiciary  Law,  but  has  been 
•ambodied  in  section  19  tfiereof. 

«4.  Se*;  Fenr,;  Ijblw,  section  1876,  Instead  of  section  1877. 

f8.  Only  partly  lepealed  by  Juxliciarv  Law;  but  see  Judiciary  Law, 
jectionf  88  ard  476,  which  en  Lrftdy  the  whole  of  this  sectiou.— Ed. 
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TABLE  2 


OODB 


fiection 


Consolidated  Law 


Law 


Section 


fiubjeot 


71  Penal 273. . .-. Punishment   for  wliftd   dslay   ot 

action. 

72  Judiciary 479 Attorney  not  to  lend  name. 

7:^         Penal 274 Attorney  not  to  buy  elalnis. 

74  Penal 274 Attorneys  prohibited  from  making 

certain  loans. 

75  Penal 274 Penalty  for  violation  of  last  two 

sections. 

76  Penal 275 Limitation  of  three  last  sections. 

77  Penal 276 Application  of  precedin':  hjctions. 

78  Penal 278 Partner  of  district  atto  n  y  nOb  to 

defend  prosecutions. 

79  Penal 278 At  torney  not  to  defend  when  he 

has  been  public  prosecutor. 

80  Penal 278 Penalty  for  violation  of  last  two 

.sections. 

HX         Penal 279 Limitation  of  preceding  sections. 

82         Judiciary 290,  291.  293, 

294 Qualifications  of  stenographers. 

♦83  pt.  Judiciary 14,    24,    295- 

297, 301 . . .  General  duties  of  stenogniphers. 

84         Judiciary 292.  298.  299, 

302 Presentation  of  stenographic  notes. 

86        Judiciary 800 Stenographic  minutes  to  be  writ- 

ten  out. 

86  Judiciary 303 Furnishing  copies  of  proceedings. 

87  Judiciary 304 Assistant  stenographers. 

88  County 12 County     charge;     stenographers' 

compensation. 

•89         County 170 1 

Judiciary 101.  156,  159,   •  Appellate  division  clerks. 

264  280  281 

00        Judiciary 251 .'. ...'....  Clerks  In  New  York  county. 

91         Judiciary 169,  199.  365. 

366 Criers  of  courts  of  record. 

02  Judiciary 406 Sheriff  or  constable  as  crier. 

03  Judiciary 30 Seals  of  former  courts. 

04  Judiciary 167,  200.  381, 

386 Interpreters  in  Kings  and  Queens 

counties. 

^6  pt.  Judldftry 168,  200 Attendants  in  Kings,  Quesns  and 

Richmond  counties. 

•06         Judiciary 230.  349.  351, 

354 Duties   of   attendants   In    Kinic^, 

Queens  and  Hichmond  counties. 

•07         Judiciary 160,  176.  201, 

231-233,279, 

403,  405. . . .  Court  officers  in  certain  counties. 
96         Judiciary 343 Attendants  in  certain  counties. 

83.  All  except  fburth  sentence  repealed  by  Judiciary  Law;  fourth  flentenc« 
repealed  b.v  act  amending  Code  of  Civil  Procedure  generally.  See  Code  Civil 
Procedure,  3ection  1323a. 

99.  .Sf«e  County  Law.  section  169,  Instead  of  section  170. 

95.  Part  relating  to  surrogite  Is  renoale^  by  act  amending  Code  of  Ctr» 
Prorwhire  generally.     5?ee  Codft  Civil  Prored!ire.  section  2513. 

06-97.  See  also  Code  Civil  Procedure.  s,^lon  9512.-^Ei>w 

ziii 


TABLE  2 


c<mm 


Section 


09 
104 


CONSOUOATBO  LaW 


Law 


Section 


But>|«cft 


Judiciary. 
Judiciary. 


105        Judiciary. 


♦106 

♦107 

112 

113 

114 

115 

116 
117 


Penal... 
MUiury. 
County., 
Priaon. . 


Prison, 
Prison, 

Priaon, 
Prison, 


110        CivU  Righto.... 


120 

♦121 

122 

123 

124 

•125 


Priaon. 
County. 
Prison. 
Prison. 


Prison, 
Penal. 


Prison, 
Prison, 
Prison. 
Prisou, 
Penal. 


Prison, 
I'rison . 
Prison, 

Prison, 

Prison, 

Prison. 
Prison . 
Prison. 
Priaon. 


Penal. 


407 Deputy  sheriff  raust  attend  ciurt, 

400 Sherlif  tu^y   command   po>vur   of 

county. 

401 Ceriitlcation  of  persona  ruatsting 

mandate. 

2501* Refusal  to  assist  sheriff. 

321t Governor  may  order  out  militia. 

240 Support  of  poor  prisoners. 

340 Charges  by  sheriff  for  food  pro- 
hibited. 

841 Gratuities  to  sheriff  prohibited. 

842 Rates  of  charges  against  persons 

arrested. 

343 Prisoner  kept  in  house. 

344 Charges  for  rent  iu  prison  pro- 
hibited. 

22 PrivUege  of  officers  and  prisoners 

from  arrest. 

420 JaU  in  New  Yorli  city. 

00 County  jails. 

347 Either  or  several  jal'5t  may  be  usei. 

345 Civil  and  criininai  prii>oners  lo  oe 

Icept  sera  ate 

346 Males   and    feiiialuH    to   be    Kept 

separate. 

1876 Violation    by    sheriff   of    oc/tain 

provisions  relating  to  pris- 
oners. 

848 Jail  physician. 

355 Removal  of  sictc  prlaoner. 

340 Sale  of  liquor  In  Jail. 

350 Permit  to  bring  liquor  into  Jail. 

1701 Penalty  for  bringing  liquor  Uito 

jail. 

851 Designation  when  jail  unlit. 

352 Annulment  of  de.signaiioii. 

353 Designation  of  jail  in  contiruoas 

county. 

854 Removal  of  prisoners  In  case  of 

fire. 

850 Certain  officers  may  make  desigiia- 

tion  of  Jails. 

857 Jail  liberties. 

358 JaU  liberties. 

350 Laying  out  jail  liberties. 

860 Resolution  establishing  JaU  liber- 
ties to  bo  Dosted. 

1830 ConnivanoB  at  escape  by  sheriff. 


♦126 
127  pt. 
128 
129 
130 

135 
136 
137 

143 

144 

145 
146 

147 
148 

150 

106.  Repealed  because  covered  by  Penal  Law,  section  1848. 

107.  Superseded  by  L.  IStfS,  ch.  212,  section  86,  which  waa  akewiae 
repealed  by  Military  Law  (L.  1900,  ch.  41). 

121.  See  also  County  Law,  section  183. 

125.  Partly  repealed  by  Penal  Law;  but  see  Penal  Law,  section  18711^ 
Instead  of  section  1876.     Section  1875  embodies  the  whole  of  this  section. 

126.  Kxrppt  part  relating  to  count v  of  New  Yorlc  repeal^  by  Priaon  Law 
Vor  remainder  of  iectkm  aee  Greater  New  York  Charter.-^fiBb 


TABLE  2 


Code 


Section 


OonaoLiDATED  Law 


Law  I      Section 


aubject 


182        Countj 105 Proceedings  when  new  gberiil  a» 

suines  oiflce. 
3S3        County 195 Powers  of  former  sheriff. 

184  County 195 Duties  of  former  sheriff  when  new 

sherifl  assumes  office. 

185  County 195 Forinar  sheriff  to  execute  instru- 

ment of  dp!lvery. 

186  County 195 Former  sheriff  to  execute  certain 

process. 

187  County 195 Return  of  new  sheriff  to  certain 

orders. 

188  County 195 Proceedings  on  neglect  or  refusal 

of  former  sheriff. 

189  County 195 Person  performing  duties  of  sheriff. 

193        Judiciary 61,  53 Court  of  appeals:  rules. 

196  Judiciary 54  .• Court  of  appeals:  terms. 

197  Judiciary 54 Court  of  appeals;  terms 

198  Judiciary 57 Court  of  appeals;  appointment  of 

officers. 

*199        Judiciary 62,  256 Court  of  appeals:  clerk. 

200        Judiciary 257,  258 Court  of  appeals;  deputy  clerk. 

801         Judiciary 257,  258 Court  of  appeals;  derk. 

202        Judiciary 58,  259,  262. .  Court  of  appeals;  iu4ges*  cleric 

^^        jSdidJry; ; ; ; : ;  55  } ^^^  of  appeals:  Judges'  offices. 

^209        Judiciary. ! ! ! .  1  800 State  reporter;  reporter  of  court 

of  ap  ec.!s. 

210  Judiciary 60.  61,  431. . .  State  re'rorter:  duty. 

211  Judiciary 433 Publication  of  reports  of  court  of 

appeals. 


212  Executive 31    I  /Copyright  of  reports  of  court  of 

Judidary 435  / i     appeals. 

213  Executive 32..... Distribution  of  reports  of  court  of 


appeals. 

214  Judiciary 432 Unreported  decisions  of  court  of 

anoeals 

215  Judidary 432 ! . . . .  State  reporter;  expiration  of  term. 

216  Judiciary 256,434 Unreported  opinions  of  court  of 

appeals. 

219  Judiciary 70 Appellate  division;  departments. 

220  pi.  Judidary 71,72.77,81, 

82, 85,  00. .  Appellate  division;    organization, 
location  and  powers. 

221  Judidary 101,  106,  109, 

111,267,268, 
270,271,307. 
*  847 Appellate  division;  clerks,  attend- 
ants and  stenographers. 

Judldaxy 78 Appellate  division;  revocation  of 

designations. 

Judldaxy 72 Appellate  division,  designations  to 

be  filed. 


100.  The  words,  **  and  the  trustees  must  a&«ign  him  suitable  rooms  therein 
lor  thatjpurpose,"  are  covered  by  Public  Buildings  Law,  section  3. 

209.  This  section  repealed  by  Judiciary  Law,  because  covered  by  Judidary 
l«w.  aection  430. — Ed.  , 


TABLB  2 


C  DX 


Section 


flubjeel 


226 

228 

229 
230 

*232 
238 
234 


Judidftry 78 Appellate  dlvlsioii;  terms. 

JulSiiy® ?•  1  I  Appellate  division;  appointment  ol 

State  Finance! ;  48  j \     ^^^°^^ 

Judiciary 80 Appellate  division;  associate  jus- 
tice to  preside  in  certain  cases. 
220  pt.  Judiciary 148 Holding  special  and  trial  terms. 

Judiciary 81 Appellate  division;  Justices  neces- 
sary to  a  decision. 

Judiciary 84,    06,    148- 

150,  264. . .  Supreme   court;  appointment   of 
terms.* 

Executive 83    1  f  supreme  court;  pubUcatlon  of  ap- 

State  Finance. .  46    J 1     Pointments. 

Judidary 70, 163 Extraordinary  terms  of  appellate 

division  and  supreme  court. 

285  pt.  Judidary 155 Supreme   court  Justices  in   Erie 

county. 

237  Judldaiy 86 Designation   of  trial  Justices  In 

certain  cases. 

238  Judiciary 152 Place  of  holding  special  and  trial 

terms. 

230  Dt.  Judidary; 148,  276,  364, 

*[241I  404 Spedal  terms  at  chambers. 

242        Judidary 80.  264,  342, 

402 Appellate  division;  officers  attend 

ing. 

848        Judidary 842, 402 Fees  of  ofQcerc  attending  term  oi* 

«  appellate  division. 

944  Judldaiy 00 Supreme  court  reporter;  appoint- 
ment. 

245        Judidary 01 Supreme   court  reporter;   spedal 

meeting  for  appolntnient. 

846        Judldaiy 02,  264,  437, 

480-441 . . .  Supreme  court  reporter:  duties. 

247  Judidary 442,  443 Supreme  court  reporter;  publica- 

tion of  reports. 

248  Judidary 864.  438 Papers  for  use  of  supreme  court 

reporter. 

240        Executive 81, 82  \  /  Supreme  court  reporteri  copyright 

Judiciary 444      I '  *  *  *  I     of  reports. 

250  Judidary.  ••••  •  445 Supreme  court  reporter;  compen- 
sation. 

254  Judidary 161,  800,  816.  Stenographers  in  IQngs  countv. 

255  Judiciary 812 Assistant  stenographer  in  Kings 

county. 

356        Judidary 161,800 Stenographers  in  second  and  ninth 

dLsmctss  appointment. 


232.  The  last  three  sentences  of  section  232,  relating  to  seals  for  the  appel- 
tate  division,  have  been  omitted,  as  the  matter  is  covered  by  the  Judiciary 
Law,  section  28,  which  continues  the  seals  of  all  coOTts  of  record,  and  section 
20,  which  provides  for  replacing  seals  when  lost  or  destroyed. 

241.  This  section  was  actually  repealed  by  tho  Judidary  Law,  section  800^ 
but  does  not  seem  to  have  been  transferred  to  the  Judidary  or  any  other  law. 
Providonsof  this  section  probably  covered  by  Code  Civ.  Pro.,  section  rT^**-&ii 
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Code 

Co:7aouDATBD  Law 

Subjecl 

Section 

Law 

Section 

257 
258 

259 

260 

202 
334 

355  pt. 
356 

357 
♦358 

859 

•360  pt. 

361 
•432  pt. 


Judiciary. 
Judiciary. 

Judiciary. 

Judiciary. 

Judiciary. 
Penal 


816 

161,  800,  813. 

o  Xo .•••«••■• 

164.  814 


162,  168. 
1634.... 


Judiciary 

County 

Judiciary 

Judiciary 

County 

Judiciary , 

Judiciary 


Judiciary. 
Judiciary. 


Gen.     Corpora- 
tion. 


190.  191 

240  I  I 

192/ t 

633,541 

12    J 

197  / 

196,  197,  285, 
818,  319. . . 

198.  882-385. 

197,  818,  819. 
16 


Stoogmpiiers  in  second  and  nintli 

districts;  salaries. 
Stenographers  for  certain  Judida 

districts:  appointment  and  saI 

aries. 
Stenographers  In  certain  .  ..idida: 

districts;  payment  of  salaries. 
Stenographers  in  certain  judicial 

districts:  expenses. 
Temporary  stenographers. 
Misconduct  of  interpreters  in  New 

Yorlc  city. 
Terms  of  county  court. 
Appointment  of  terms  of  county 

court. 
Jurors  for  county  court. 

County  court  stenographers. 


450  pt.  Domestic  Rela- 
tions  

548        Civfl  Rlithts.... 
565         avJl  Rights.... 

716  pt.  General   Coipo- 
ration 


744 

746  pt. 

752  pt. 

851 

860 
868 
864 


Ooonty. 

Stale  Finance.  • 
Banking....... 


Banking. 
Fttal... 


County  court  stenographers  in 
Kings  and  Queens  counties. 

County  court  interpreters  in 
Kings  county. 

County  court  stenographers  in 
certain  counties. 

Designation  by  foreign  corpora- 
tion of  person  upon  whom  to 
serve  papers. 

51 Married  woman's  property. 

23 Arrest  in  civil  proceeding. 

24 Privilege  from  arrest  of  officers  or 

courts. 

243 Certain   receivers  can  hold   real 

property. 
240  \  /Supervision   of  court   funds   by 

4      f \     state  comptroller. 

44 Depositories  of  court  funds  to  give 

bonds  and  pay  Interest. 
45 Depositories  of  court  funds  to  keep 

books  of  account. 
1682 Swearing  falsely  In  any  form,  per- 


dvO  Rights.... 
Civil  Rights. . . . 
avil  Ri^ts.... 


Wit 


25 Witness  exempt  from  arrest. 

25,  26 Certain  arrests  void. 

26 Liability  of  slierlff  for  making  ar- 
rest of  exempt  person. 


358.  This  section  only  partly  repealed  by  County  Law,  section  260  and 
Tudlefary  Law,  section  BOO;  but  the  whole  of  this  section  has  been  embodied 
in  County  Law.  aectioi)  12  an4  Judiplary  Law.  section  197. 

360.  Part  relating  to  surrogate  repealed  by  act  amending  Code  of  CivO 
Procedui^  generally.     See  Coq^  CI  v.  Pro.,  section  2513a. 

4.'t2.  As  to  copy  of  designation  of  person  upon  whom  to  make  servi'^'.  at 
cvidencB.  fcnntny  a  part  of  subd.  2  of  this  section,  eee  Co4o  Civ.  Fro.,  section 
9316.  vhi^b  «!■  added  by  L.  1900.  oh.  S8.--Ed. 
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CODB 


Section 


CONSOUDATBD  LAW 


Law 


Section 


Subjed 


•961  pt.  County 161 

Pena/*^^ 1875  [ Offln»rs  to  poarch  filea  and  makp 

Public  Offlwii;  66      J  imiujcripts 

077  pt.  Judiciary 83 Power  of  appellate  division  n»  to 

.  calendars. 

1007  pt.  Judiciary 805: Apportlonnienl  of  6tenok'ruph*'rs' 

salaries. 

1027  Judiciary 502 Qualiticatioria  of  t rial  jnrors. 

1028  Judiciary 502 Qualifications  of  trial  juroris. 

1029  Judiciary 503 Certain  public  ottKvis  «a\gualUied 

to  serve  m  jurors. 

1030  Judiciary 546 Exemption  fioni  jury  duty. 

1031  Judiciary 647,  548 Kvidenre  of  exer  ption 

1032  Judiciary 550 Dlscharfre,  when  not  quitJifie<i  or 

exempt. 

1033  Judiciary 644 Persons  excused  from  serving. 

1034  Judiciary 590,  600,  680, 

687 Certain  public  oflicials  disqualifies! 

1035  Judiciary 500 Jury  ILsis. 

1036  Judiciary 501 Names  to  be  taken  from  a5set»s- 

ment  roils. 

1037  Judiciary 505 Duplicate  jury  lists  to  be  niad« 

and  filed. 

1038  Judiciary 508 County  cleric  to  make  and  dei)osit 

ballots. 

1039  Judiciary 509-518 County  clerk  to  destroy  old  ballots 

and  notify  town  clerk  in  case  of 
failure  to  receive  jury  lists. 

1040  Judiciary......  506 Jurors  to  serve  three  jrears. 

1041  Judiciary .507 Application  of  provisions  to  cities. 

Code  Crun.  Pro.  229 Drawing  srana  Jurora  in  Albany 

county. 

1043        Judidary 513.  528.  543, 

545 Drawing  of  Jurors. 

1043  Judiciary 514 Notice  of  drawing. 

1044  Judiciary 26,  515 Officers  to  attend  drawing. 

1045  Judiciary 516 Officers  to  attend  on  adjourned 

day. 

1046  Judiciary 517 Certain    officers    required    to    be 

present  at  drawing. 

1047  Judiciary 518-520 Mode  of  drawing. 

1048  Judiciary 536 RherifT  must  notify  Jurors. 

1049  Judiciary 504 Jury  lists  must  bo  furnished  appli. 

cants. 
1060         Judiciary 521,  522 Matter  of  keeping  Jurors*  names. 

1051  Judiciary 523 Jurors  who  have  served  must  be 

drawn   again   when  other  lists 

1052  Judiciary 524 Third  Jury  box. 

1053  Judiciary 525 Destruction  of  old  ballots  In  third 

box. 

1054  Judiciary 526 Drawing  from  third  box. 

2055  pt.  Judiciary 537 SherifT  must   notify  Jurora  from 

third  box. 


ML  See  Penal  Law,  section  1874.  Instead  of  secCloa  1875  —So. 
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TABLE  2 


Code 


SectloR 


CONSOUDATED  LaW 


Law 


Section 


Subject 


1056 
1057 

Judiciary 

Judiciary 

1058 

Judiciary 

1059 

Judiciary 

1060 

Judiciary 

1061 

Judiciary 

1062 

Judiciary 

1072 
1073 
1074 

Judiciary 

Judiciary 

Judiciary 

1075 
1076 

Judiciary 

Judiciary 

1077 

Judiciary 

1078 

Judiciary 

1079 

Judiciary 

1080 

Judiciary 

1081 
1082 

Judiciary 

Judiciary 

ioa3 

1084 
1085 
1086 
1087 

Judiciary 

Judiciary 

Judiciary 

Judiciary 

Judiciary 

1088 

Judiciary 

1080 

Judiciary 

1090 

Judiciary 

1091 
1002 

Judiciary 

Judiciary 

•1093 
1094 

Judiciary 

Judiciary 

1095 

Judiciary 

1096 

Judiciary 

1093. 

•ectkm  t 

This  section  Is  i 
►—Ed. 

527 Drawing  of  additional  jurors. 

523,  530 Proceedings  on  drawing  additional 

jurors. 
513,  528,  543, 

545,  565. . .   Drawing  of  additional  jurors. 
531, 5^32, 538.  Additional   jurors   drawn   during 

tbrm. 
539,542 Attendance   of  jurors   at   county 

court. 
635. Powers  of  deputy  county  clerk  as 

to  jurors. 
690,  680 Apiiiro'ition  of  provisions  to  New 

York  and  Kin,TS  counties. 

551 Fine  of  juror  for  nonal  tendance. 

652,  553. ....   Fine  of  juror  for  nonattendanc". 
554 Fine   for   nonattendanco  at   trial 

terra. 

655,  656 Duty  of  clerk  and  sheriff. 

657 Proceedings    on    order    to    show 

cause. 
658 Discontinuance     of     proceedings 

against  delinquent  Juror. 

690,  680 Application  of  pro\isions  to  New 

York  and  Kings  counties. 

698 Qualification  of  trial  juror;  New 

York. 

699 Qualification  of  trial  Juror;  New 

York. 

635 Persons  exempt  in  New  York. 

636 Evidence   of  exemption  in   New 

York. 

637 Duty  of  military  oflficers. 

549,  641-644.  Jury  year. 

630,  647 Jurors  excused  in  New  York. 

608,  616,  631.  Jurors  excused  In  New  York. 

632,  633 Duty  of  juror  applying  to  be  ex- 
cused. 

646 Service  in  court  not  of  record  as 

an  excuse 

634 Qerk  to  make  return  to  commis* 

sioner  after  terra. 

691,  692.  696, 
601,638,640  Duty    of   commissioner    in    New 

York. 

593,  694 Assistant.*?  to  commissioner. 

602 Public  oflicers  must  aid  commis- 
sioner. 

800 Expenses  of  commissioner's  office. 

697,639 Preparation  of  lists  of  jurors  in 

New  York. 

603 Failure  to  testify  as  to  liability  tt 

5?ervp. 

604 Commls.''loner  to  rettim  the  lists 

to  county  clerk. 

omitted  because  superseded  by  L.  1901,  eh.  602L 

Sis 


TABLE  2 


OOPE 


CONSOIJDATED  lULW 


Action 

Law 

1097 

Judiciary 

1098 
1099 
1100 
1101 

Judiciary 

Judiciary 

Judiciary 

Judiciary 

1102 

Judiciary 

1103 

Judiciary 

J 104 

Judiciary 

1105 
1106 
1107 

Judiciary 

Judiciary 

Judiciary 

1108 

Judiciary 

1109 
1110 
1111 
1112 
1113 
1117 
1118 

Judiciary 

Judiciary 

Judiciary 

Judiciary 

Judiciary 

Judiciary 

Judiciary 

1119 
1120 

Judiciary 

Penal 

1121 

Judiciary 

1122 
1123 
1124 

Penal 

Penal 

Penal 

1125 
1126 

Penal 

Judiciary 

1127 
1128 
1129 
1130 
1131 

Judiciary 

Judiciary 

Judiciary 

Judiciary 

Judiciary 

1132 

Judiciary 

1133 

Judiciary 

Section 


Subject 


606,  607 Commissioner  to  make  and  depodt 

ballots. 

610 Number  of  jurors  to  be  drawn. 

612 Officers  to  attend  drawing. 

611 Notice  of  drawing. 

613 Officers   attending  on   adjoumed 

day. 

614 Jury  must  not  be  drawn  on  ad- 
joumed day  unless  officers  at- 
tend. 

615,617 Mode  of  drawing  Jurors  in  New 

York. 

618 Drawing  where   term  consists  o( 

parts. 

623 CJommissioner  to  notify  Jurors. 

619,  624,  625.   Commissioner  to  notify  Jurors. 

628,  629 Proceedings  when  less  than  ma- 
jority of  persons  drawn  ore 
notified. 

621,  622,  626. 
627 Drawing  of  additional  Jurors. 

646,  649 Fine  for  non-attendance. 

648 Arrest  for  failure  to  attend. 

800* Jurors  for  district  courts. 

605,  609,  620.   Sheriff's  jury. 

650-659 Remitting  and  enforcing  Jury  fines. 

660-663 Uncollected  fines. 

664 Commissioner  to  receive  fines  and 

account  therefor. 

665-667 Corporation  counsel  to  prosecute. 

1232 Penalty  for  physician  giving  false 

certificate. 

596 Persons  required  to  furnish  in- 
formation. 

1235 Bribery  of  officer  by  juror. 

1235 Officer  accepting  bribes. 

1235 Penalty    for    concealing   offer   to 

take  bribe. 

1233 False  swearing,  perjury. 

686 Qualification  of  jurors  in   Kings 

county. 

720 Exemption  In  Kings  county. 

721,  722 Evidence  of  exemption. 

714,  715 Jury  service. 

716 Jurors  excused. 

718,719 Return   by   clerk   after  adjourn* 

ment  of  term. 

681,  688-690, 

723 Selection  of  trial  Jurors. 

68g,  683 Commissioner  to  collect  fees  foi 

county. 


1111.  This  section  is  omitted  because  covered  by  Municipal  Court  act 
IL-  1902,  ch.  580,  section  233).— Ed. 


TABLE  2 


Cods 


Ck^NSOUDATED   LaW 


Section 


Law 


Section 


Subject 


•1 134         Judiciary 800* Expenses  of  commissioner. 

1135  Judiciary O.M,  6*^)2 hxiioction  of  jurors. 

1136  Judiciary 693,  C./4 Coin^nissioner    to    publish    notice 

of  list. 

1137  Judiciary 695 Commi.^«ioner  to  prepare  list  and 

I:le  transcript. 

1138  Judiciary 696,  698 Suppletncntal  lists. 

1130         Judiciary 697 Conimissioner  to  make  and  deposit 

ballots. 

1140  Judiciary 699.  700 Officers  to  attend  drawlr->«. 

1141  Judiciary 701 Proceedings  preliminary  to  diaw- 

ing. 

1142  Judiciary 703 Mode  of  drawing. 

1143  Judiciary 703 Certiiicate  to  be  made  and  boxes 

sealed . 

1144  Judiciary 704 Subsequent  drawings. 

1146         Judiciary 706 Proceedings    when   first   box   ex- 

hau.sted. 

1146  Judiciary 706,  709 Commissioner  to  notify  juror. 

1147  Judiciary 710,717,725.   NotlHcation  of  iurors. 

1148  Judiciary 711 Commissioner  lo  make  return  of 

jurors  notified. 

1149  Judiciary 707,  712 Additional  jurors. 

1160         Judiciary 708,  713 Jurors  in  certain  special  proceed* 

ings. 
*1151  •      Judiciary 26*. ........  Compensation  to  judges  attending 

drawing. 

1152         Judiciary 724 Fine  for  non-attendance.    • 

1163         Judiciary 726 Arrest  for  non-attendance. 

1154  Judiciary 727-729 Commissioner    to    notify    jurors 

fined  to  appear . 

1155  Judiciary 730,  731 Commissioner  to  coUect  jury  fines. 

1156  Judiciary 732-735 Fines  not  collected  to  be  docketed. 

1167         Judiciary 736 Discharge     of    lien    created     by 

docket. 

1158         Penal 1234 Commissioner      omitting      name; 

felony. 

1 150  Penal 1234 Commissioner's       wilful    neglect  f 

misdemeanor. 

11  GO         Penal 1236 False  information:   misdemeanor. 

1101         Penal 1232 Physician  giving  false  certificate. 

1162         Judiciary 684,  685 Commissioner  to  report  and  pay 

over  money. 

1190  pt.    Civil  Rights. ...   12 Alien  not  entitled  to  special  Jury. 

1192         Civil  Rights. ...   14 Jurors  not   to  be   questioned  for 

verdicts. 
1103         Penal 375 Penalty  when  juror  takes  gift. 

1 194  Penal 377 Penalty  for  embracery. 

1195  Judiciary 659 Fine  of  trial  juror  for  non-attend- 

ance In  special  proceeding. 

1196  Judiciary 680 Fine  for  neglect  or  misconduct  of 

officer  in  charge  of  jury  from 
special  proceeding. 


1134. 
section  6 

1151. 
tbe  last 


This  section  is  omitted  because  superseded  by  L.  19)2,  ch.  564, 

» 

The  first  .^ntence  of  this  section  is  omitted  b<^cause  superseded  b:^ 
amendment  of  the  section. — Ed. 


TABLB  2 


Code 


Section 


CovsouDATBn  Law 


l^w 


>^CtiOD 


Subject 


1197 

Judiciary 

1198 

Judiciary 

1199 
1206 

Judiciary 

Dom.    Relations 

1268 

Debtor  Sl  CredT 

1273  pt. 

Dom.  Reiatlona 

1737 

IJen 

1738 

Lien 

1739 

Lien 

1740 

Lien 

1741 

Lien 

1701 

Dom.  Kelations 

1781 

Gen.  Corp 

1782 
1783 

Cien.  Corp 

(.ien.  Corp 

1784 

Gen.  Corp 

1785 
1780 
1787 
1788 

Gen.  Corp 

iWw.  Corp 

(ien.  Corp 

Gen.  Corp 

1789 

Gen,  Corp 

1790 

Gen,  Corp 

1791 

Gen.  Corp 

1792 
1793 

Oew.  Corp 

CJeu.  Corp 

1791 
1795 

Gen,  Corp 

CJen.  Corp 

C61. 
562. 


563,  564. 
51 


150. 
51.. 


200. 
207, 

208. 

209, 

210. 
8... 


90. 

91. 
92. 


100. 


101 

102 

103 

104,  100. 


105. 

109. 

110. 

111. 
112. 


113. 
114. 


1796         Gen.  Corp 115. 


1797         Gen.  Corp 


130. 


1798  Gen.  Corp 131. 

1799  Gen.  Corp 132. 

1800  Geo.  Corp 133 . 


Moti(»  of  fine  In  special  proceed^ 
Ing. 

Special  return  of  delinquency  and 
fine  to  county  court. 

Collection  or  remi&don  of  One. 

Judgment  for  or  against  married 
woman. 

Di8chj.rge  of  bankrupt  from  Judg- 
ment. 

Confession  of  Judgment  by  mar- 
ried woman. 

Action  to  fo»c< lose  llcii  on  c!ij,tt2l. 

Warrant  to  seize  chcttcl  and  pro- 
ceedln;;:i  thcrei:pori. 

Judgment  iu  action  to  foreclcxHi 
Uen  on  chittcl. 

Action  to  foreclose  li?n  on  ciiattef 
in  Inferior  cju.i. 

Application  of  ere  lions, 

Marriase  after  divo.ce  for  adul- 
tery. 

Action  against  ofllccrs  of  corpo- 
ration for  misconduct. 

Whn  may  brlniJ:  sucli  an  action. 

Visitatoiial  power  over  corpora- 
tion. 

Action  by  judgment-creditor  for 
se(iuest  ration. 

Action  to  dissolve  a  corporation. 

Action  to  dissolve  a  corporation. 

Temporary  injunction. 

Temporary  and  permanent  re- 
ceiver. 

Powers  and  duties  of  tci^mporary 
receiver. 

Officers  and  stockholders  may  be 
made  parties. 

Separate  action  against  offlcen 
and  stocUhoiders. 

Proceedings  in  surli  action.^. 

Distribution  of  prop/riy  by  Judg- 
ment. 

Recovery  of  stock  suLscrlptlons. 

Liability  of  diiiTiors  and  8toc'\- 
holder.s, 

(Construction  of  provision  relating 
to  dissolution  and  enforcement 
of  liability. 

Action  by  attorney-reneral  to 
annul  cornoration  when  legisla- 
ture directs. 

Action  by  attorney -general  to 
annul  corporation'  by  leave  of 
court. 

Notice  of  application  for  lMV«  Ml 
commence  action. 

Jury  trial 


szU 


TABLE  2 


Cook 


Section 


C0N8OUDATE0  Law 


Law 


Section 


Subject 


1801         Gen.  Corp 


1802 

1803 
18U4 

1805 
ISOO 

1S07 
1808 


Gen,  Corp, 
Gen.  Corp 
Gen.  Corp 

Gen.  Corp 
Gen.  Corp 

Gen.  Corp , 
Gen.  Corp 


134. 

135. 
13G. 
300. 

301. 
302. 

303. 
304 


1809  pt.    Gen.  Corp 305 . 


ir.io 

1811 

lL12i»t. 

KU.i  pt. 

1859 

18GS 

1009 

1010 
1011 

1912 
1042 
1044 
1000  pt. 

1967 

1968 

2149 

2150 
2151 
2152 

2153 

2154 

2155 

2156 

2167 


Gen.  Corp 
Gen,  Corp 


308. 
307. 


C.en.  Corp 

(Jen.  Corp 

l^eced.  i. state. . 


309 


Deced,  Estate. .  102. 
Deced.  Estate..  28.. 
Pers,  Property.    41.. 


Pers.  Property. 
Gen.  Buisinoss. . 

Pers.  Property. 
Debtor  &  Cred'r 
iJebtor  A  Crod'r 
County 


41.. 
375. 


41 

2,30,  23 1 

^«il2,    £niS,  .  .  .  . 

201 


County 201 

County 201 

Debtor  A,  Cred'r  50. . 

Dettor  &  Cred'r  51.. 
Debtor  dc  Cred'r  52. 
Debtor  A  Cred'r  53., 

DebtcH-  &  Cred'r  54., 

Debtor  ACrad'r  55., 

Debtor  &  Cred'r  56. 

Debtor  &  Cred'r  57. 


Debtor  &  Cred'r  58 


Injunction  and  receiver  in  finaJ 

judf^ment. 
Temporary  injunction. 
Filing  ana  publishins  Judsment. 
Certain     corporations     excepted 

from  cert j.in  p.•ovl^  ions. 
Testimony  of  oftlc .».  :^  ar.d  aecnts. 
Injunction  staying  action  in  c^^>' 

lain  c.>:s3s. 
Provi.ig  claims  of  creditors. 
Action  by  attorney-ccneral  again.st 

corporations  or  ofr  cers. 
Requisites  of  injunction  in  certain 

cises. 
Appointment  of  recei\  ers, 
Judidal  suspension  or  removal  ot 

ofTicar  of  coiporaticii. 
Application  of  last  tliree  sections. 
Mionomer  not  available. 
LLibiUty  of  heirs  and  devLsees  fot 

death  of  decedent. 
Liability    of    lieirs    and    devisees 

where  will  provides  for  debtc. 
Action  by  cliild  born  after  malang 

a  v/iil  or  b^'  subscribing  witness 
Rights  of  transferee  of  claim  or 

de:nand. 
Transfer  of  claim. 
Tran.<ifer  of  cause  of  action  for 

usury. 
Asifignment  of  Judgment. 
Cdmposliions  by  joint  debtors. 
Compositions  by  joint  debtors. 
District  attorney  to  bring  action 

on  forfeited  recognizance. 
District    attorney    to    pay    over 

certain  moneys  collected. 
District  attorney  to  render  certain 

account. 
Insolvent's   discharge;    who   may 

be  di.sc'.iarged. 
In.solvent's  (lisrliarge;  application. 
Insolvent's  di.scharco;  petition. 
Insolvonl's  di.scliarge;  consent  of 

creditors. 
Insolvent's  discharge;  consent  of 

repres3ntatlve  or  trustee. 
Insolvent's  discharge;  consent  of 

corporation. 
Insolvent's  discharge;  consent  of 

partnprship. 
Insolvent's    discharge:    effect     of 

con.sent  where  petitioner  is  joint 

debtor. 
Insolvent's  discharge;  consent  €f 

purchaser  of  debt. 


zxiU 
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TABLE  2 


Cods 


Section 


Consolidated  Law 


Law 


Section 


Subject 


2168        Debtor  <Sc  Cred'r  59 Insolvent's  discharge:  consenting 

creditor     must     reunquisti     se- 
curity. 

2159  Debtor  &  Cred'r  60 Insolvent's      discliargd;      penalty 

when  creditor  swears  falsely. 

2160  Debtor  &  Cred'r  61 Insolvent's  discharge;  affidavit  ot 

consenting  creditor. 

21C1         Debtor  &  Cred'r  62 Insolvent's     discharge;     non-resi- 

dent  creditor  to  annex  accounts. 

2162  Debtor  Sc  Cred'r  63 Insolvent's  discharge;  petitioner's 

schedule. 

2163  Debtor  &  Cred'r  64 Insolvent's  discharge;  petitioner's 

affidavit. 

2164  Debtor  &  Cred'r  6j Insolvent's    discharge;    order    to 

show  cause. 

2165  Debtor  &  Cred'r  66 Insolvent's  discharge;  publication 

and  service  of  order. 

2160         Debtor  A  Crod'r  67 InsolveiU's  discliarge;  hearing. 

21G7         Debtor  &  Cred'r  03 Insolvenrs      discharge;      putting 

cause  on  calendar. 

2168  Debtor  &  Cred'r  69 Insolvent's  discharge;  filing  speci- 

fications  and   demanding  jury 
trial. 

2169  Debtor  &  Cred'r  70 Insolvent's     discharge;     opposing 

creditor  to  file  proofs. 

2170  Debtor  &  Cred'r  71 Insolvent's  discharge;  proceedincs 

if  iurors  do  not  agree. 

2171  Debtor  A  Cred'r  72 Insolvent's     discharge;     non-resi- 

dent wife. 

2172  Debtor  &  Cred'r  73 Insolvent's     discharge;    examina* 

tion  of  insolvent. 

2173  Debtor  &,  Cred'r  74 Insolvent's  discharge;  discharge. 

i:i74         Debtor  A  Cred'r  75 insolvent's  discharge:  assignment. 

2175         Debtor  £l  Cred'r  70 Insolvent's  di-scharge;  assignment. 

217G         Debtor  &  Cred'r  77 Insolvent's  discharge;  trustees. 

2177  Debtor  &  Cred'r  78 Insolvent's  discharge;  effect  of  as- 

signment. 

2178  l:et>tor  &  Cred'r  70 Insolvent's  discharge;  discharge. 

2179  Debtor  &  Cred'r  SO Insolvent's    discharge;    order    to 

show   cause   where  trustee   re- 
fuses to  give  certificate. 

2180  Debtor  <Sc  Cred'r  81 Insolvent's  discharge:  proceedings 

on  return  of  order. 

2181  Debtor  &  Cred'r  82 Insolvent's    discharge;    reccrt'.ing 

papers. 

2182  Debtor  &  Cred'r  83 Insolvent's    discharge:    efTect    of 

rli.sc!u^^^e. 

2183  Debtor  &  Cred'r  84 Inrcl vent's    discharge:    efTect    of 

cliscliarre. 

2184  De'^^or  «&  Cred'r  85 I:i.'-.ol vent's    discharge;    efTect    of 

dischaipe. 
21S5         Debtor  &  Cred'r  86 Insolvent's      dlschcrce:       release 

from  imprisu^.ner.t. 
2186         Debtor  &  Cred'r  87 Insolvent's    dlsrharRe;    void    dis- 

rhar«^e. 
•187         Debtor  &  C'ed'r  88 Insolvent's    disrharga     Invalidity 

may  be  proved. 

XXiY 


TABLB  2 


Code 


Section 


Subject 


2188  Debtor  &  Cred'r  100 Insolv6ot'«  exemptloii;  who  may 

be  exempted. 

2189  Debtor  &  Cred*r  101 Insolvent's  exemption;  petition. 

2190  Debtor  &  Cred'r  102 Insolvent's   exemption:    petition- 

er's schedule. 

2191  Debtor  &  Cred*r  103 Insolvent's    exemption;    petition- 

er's affidavit. 

2192  Debtor  A  Cred*r  104. Insolvent's   exemption;   order  to 

show  cause 

2193  Debtor  &  Cred'r  105 Insolvent's  exemption;  hearlnff. 

2194  Debtor  &.  Cred'r  106 Insolvent's     exemption;     assign- 

ment. 

2195  Debtor  A  Cred'r  107 Insolvent's  exemption;  discharge. 

2196  Debtor  &  Cred'r  lOS Insolvent's  exemption;  recording 

papers. 

2197  Debtor  &  Cred'r  109 Insolvent's  exemption;  release. 

2198  Debtor  A  Cred'r  110 Insolvent's  exemption;  debts  and 

demands  not  afrccted. 
2109        Debtor  A  Cred'r  111 Insolvent's  exemption;  void  dis- 
charge. 

2200  Debtor  A  Cred'r  120 Judgment      debtor's      discharge, 

who  may  be  discharged. 

2201  Debtor  A  Cred'r  121 Judgment  debtor's  discharge;  ap- 

pllcatidn. 

2202  Debtor  A  Cred'r  122 Judgment      debtor's      discharge. 

petition. 

2203  Debtor  A  Cred'r  123 Judgment      debtor's      discharge, 

contents  of  petition. 

2204  Debtor  &  Cred'r  124 Judgment  debtor's  discharge;  affi- 

davit of  petitioner. 

2205  Debtor  A  Cred'r  125. Judgment      debtor's      discharge, 

notioe  to  creditors, 
2200        Debtor  ft  Cred'r  126 Judgment      debtor's      discharge; 

notice  when  service  cannot  be 

made. 
2207        Debtor  A  Cred'r  127 Judgment      debtor's      discharge; 

notioe  when  state  a  creditor. 
220S  •     Debtor  A  Cred'r  128 Judgment      debtor's      discharge; 

hearing. 

2209  Debtor  A  Cred'r  129 Judgment      debtor's      discharge; 

adjournment. 

2210  Debtor  A  Cred'r  130 Judgment      debtor's      discharge; 

proceedings  on  adjournment. 

221 1  Debtor  A  Cred'r  131 Judgment  debtor's  discharge;  as- 

signment. 

2212  Debtor  A  Cred'r  132 Judgment      debtor's  discharge; 

discharge. 

{213        Debtor  &  Cred'r  133 Judgment      debtor's      discharge; 

petitioner's  property  still  liable. 

2214  Debtor  ft  Cred'r  134 Judgmont      debtor's     discharge; 

2215  Debtor  ft  Cred'r  135 Judgment      debtor's      discharge; 

trustee 

2216  Debtor  ft  Cred'r  136 Judgment      debtor's      discharge; 

creditor  may  notify  debtor  to 
apply  for  discharge. 

2217  Debtor  ft  Cred'r  J37 Judgment      debtor's      d^sc^^-rge; 

failure  so  to  appli . 

XXV 


TABLE  2 


CODB 


Section 


CONSOUOATED   LaW 


2218 

2219 
2220 
2221 
2223 
2223 
8224 

2225 
2220 
2227 
2228 
2229 

22ii0 
2266 
2267 
2268 
2269 

2270 
2271 
2272 
227C 
2274 

2276 
2276 

2277 
2278 


Law 


Section 


8ab}8ci 


Debtor  &  Cred'r  138 Judiarment      debtor*«     dlscharc:?; 

discliarge  of  deb  torn  lo  •itaio  or 
United  States. 

Prison 390 Care  of  prisoner's  property;  ap- 
plication. 

Prison 891 Care  of  prisoner's  property;  who 

may  apply. 

Prison 392 Care  of  prlioi'.cr's  property;  cred- 
itor must  rcUnquioJi  security. 

Prison 893. Care  of  prisoner's  property :  peti* 

tion. 

Prison ........  894 Care  of  prisoner's  property;  copy 

of  sentence  and  aZcIavit. 

Prison 895 Care  of  prisoner's  property;  pro- 
ceedings on  presentation  ol 
papers. 

Prison 896 Care  of  prisoner's  property;  pro- 
ceedings on  return  or  order. 

Prtson 397 Care  of  prisoner's  property;  order 

appointing  tru£t3C. 

Prison 898 Care  of  prisoner's  property:  re- 
moval of  trustee. 

PriMon 899 Care  of  prisoner's  property:  dis- 
tribution of  property. 

Prison 400 Care  of  prisoner's  property;  prop- 
erty to  be  delivered  to  prisoner 
on  discliarge. 

Prison 401 Care  of  prisoner's  property;  ap> 

plication  of  article. 

Judiciary 754 .*. . .  Contempt  proceedings;  applica- 
tion. 

Judiciary 755 Contempt  proceedings;  summary 

punishment. 

Judiciary 756 Contempt    proceedings;    warrant 

v.'ithout  notiro. 

Judiciary 757 Contempt    proceedings;   order   to 

show  cause  or  warrant  to  at- 
tach. • 

Judiciary 758 Contempt  proceedings:  notice  to 

delinquent  oHIccr. 

Judiciary 757 Contempt      procccdlncs;      order? 

granted  out  of  court. 

Judiciary 75'J Contempt  proceedinss;  contempt 

before  referee. 

Judiciary. 760-762 Contempt    proceedings;   effect  of 

o-d?r  und  warrant. 

Judiciary 763 Contempt    proceedings;    affidavit 

and   warrant   to  be  served  on 
accused. 

Judiciary 764 Con*c:npt  prococdlnrrs:  undertak 

ing. 

Judiciary 765  Coiilempi  proceedlncs;  execution 

of  warrant. 

Judiciary 766 Contemnt  proceedings;  undertak- 

ii*r  for  discharge. 

Judiciary 767 Coruempt     proceedings:     habeai 

corpus. 

IX  vi 


TABLE  2 


Code  Comsoudated  Law 


Section  |  Law 

I 


Sectlr  n 


Subject 


2279  Judiciary......   768 Contempt  proceedings;  sherifT  to 

lue  undeita^Jiii;. 

2280  Judiciary 769 Contempt  proceedings;  Interroga- 

tories. 

2281  Judiciary 770 Contempt  proceedings;  final  order 

direct! n,«T  p'lnijiiiment. 

22S2         Judiciary 77 1 Contempt     proceedings;     punisn- 

ment    on    return    of       liabeas 
corpus. 

2283  Judiciary 772 Contempt     proceedings;     punish- 

ment  on   return   of  order    to 
sliow  caus**. 

2284  Judiciary 773 Contempt    proceedings;     amount 

of  line. 

2285  Judiciary 774  Contempt    proceedingj;  lengtn  ol 

Impnsonment. 

2286  Judiciary 775 Contempt  proceedings;  relcas;)  of 

offt  nier. 

2287  Judiciary 776 Contempt  proceedings;  indictment 

of  ofiencier. 

2288  Judiciary 777 Contempt    proceedings;    proceed- 

ings wlicn  accused  does  not  ap- 
pear. 
3289         Judiciary 778 Contempt    proceedings;    prosecu- 
tion of  undertaking. 

2290  Judiciary 779 Contempt    procecdingi?;    prosecu- 

tion of  undertalcing  in  nam3  of 
people. 

2291  Judiciary 780....«....  Contempt  proceedings;  sheriff  lia* 

ble  for  taking  insufficient  sure- 
liif. 

2292  Judiciary 781 Contempt     proceedings;     miscon- 

duct at  trul  term. 

2293  Judiciary 790 Collection    of    fme;    sclieduie    of 

lines  imposed. 

2294  Judic  iary 791 Collection  of  line;  warrant. 

•^295         Judiciary 791 Collection  of  line;  warrant  when 

delinquent       non-resident       of 

county. 
2?99         Judiciary 703 Collection    of   fine;   execution    of 

warrant. 
2>*J7  Judiciary 703 Collactiou  of  Hno:  ^eturn  of  v.ar- 

rant. 
«US         Judiciary 794 Colbction  of  fins;  procaedinss  if 

flne  not  collected. 
t/99         Judiciary 795 Collection    of    fine;    contents    of 

schedule  anne:;cd  to  warrant. 

2300  Judiciary 7U6 Collection     of     fine;     liability    of 

sheriff  for  omission  of  duty. 

2301  Judiciary 797 Collectian    of    fine;    special    prw- 

vi.<jiori.s  for  rollP"tion, 

2411  Gen.  Corp 60 Change  of  n;ime;  by  corporation. 

2412  pt.  Gen.  Corp 61 Chani^e  of  name:  contents  of  peti< 

lion. 

2>il3  vt.  Gen.  Corp 62....   ,....  Chanr:e  of  name;  notice  of  presi 

entation  of  petitioo^ 

zxvu 


TABLB  2 


*a4i4 

♦3415 
3416 

*3417 

2419 
2420 

2421 
2422 
3423 

2424 
2425 
2426 
2427 
2428 
2429 
2430 

2431 

243 1-a 
243 1-b 
2471-a 


County 

Gen.  Corp 

Gen.  Corp   .... 

Gen.  Corp 

County 

Kxcnitive 

Judicia-y 

Gen.  Corp 

Gen.  Corp 

Gen.  Corp 

Gen.  Corp 

Gen.  Corp 

Gen,  Corp 

Gen.  Corp 

Gen.  Corp . « . . . 

Gen.  Corp 

Gen.  Corp 

Gen.  Corp 

Gen.  Corp 

Gen.  Corp 

Gen.  Corp 

Gen.  Corp 

Public  Officers.. 


161 

63., 

64. 


85 


161 

84 

170 


Chanse  of  namj;  jrdet  cbandnc 

name. 
Chanse  of  name:  when  to  take 

elTect. 
Change  of  name:  substitution  of 

new  name  iu  pending  action. 

Change  of  name;  reports  of  nam^ 
changed. 


Voluntary  dissolution  of  corpora- 
lion:  grounds  for  petlt'on. 

iri-173 Voluntary  dissolution  of  corpora* 

tlon:  petition  when  directors  or 
trustees  divided. 

174 Voluntary  dissolution  of  corpora- 
lion;  contents  of  petition. 

175 Voluntary  di-ssolutlon  of  corpora- 
tion; amdavit  to  be  annexed. 


176,  178.  181. 
182.  1S4... 


179 

180 

185-187 

188.  189 

190 

191.  192.  194. 
193.... 


177,  195. 


277 

80 


Voluntary  dissolution  of  corpora- 
tion; presentation  of  petftioD, 
temporary  receiver. 

Voluntary  dissolution  of  corpora- 
tion; order  to  be  published: 

Voluntary  dissolution  of  corpora 
tlon;  service  of  order. 

Voluntary  dissolution  of  corpora 
tlon;  hearing. 

Voluntary  dissolution  of  corpora 
tlon;  papers. 

Voluntary  dissolution  of  corpora- 
tlon;  application  for  final  order. 

Voluntary  dissolution  of  corpora 
tlon;  final  order. 

Voluntary  dissolution  of  corpora- 
tion; certain  sales  and  transfers 
void. 

Voluntary  dissolution  of  corpora- 
tion; certain  corporations  ex- 
cepted. 

Voluntary  dissolution  of  corpora- 
tion; commissions  of  receiver. 

Voluntary  dissolution  of  corpora- 
tion; final  accounting. 

Delivery  of  public  books  and 
papers. 


2414.  Only  partly  repealed.  This  section  also  amended  by  act  amending 
Code  of  Civil  Procedure  generally.      See  present  section  2414. 

2415.  it  \sas  only  intended  to  repeal  this  section  as  far  as  ft  related  to 
chanKO  of  name  of  cornorations.  See  present  section  as  amended  by  act 
amending  tli3  Code  of  Civil  Procedure  generally. 

2417.  Part  of  this  section  was  not  exnre<sly  repealed  by  the  Consolidated 
Lav.'s  but  was  made  a  portion  of  County  Law.  section  101,  subd.  7, 
Aff^rward"  •♦^e  wbo'e  section  wis  expres.>ly  repealed  by  L.  1909.  ch.  417 
— Kn 
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Code 


Section 


Consolidated  Law 


Law 


Section 


SabjBd 


2520 

2611 
2028 

2633 

2634  pt. 

2660  pt. 

2694 

2703 

2704 

2732 

2733  p4. 

2734 

32B0 

3281 
3282 
32S3 

3285 

3286 
32S9 

3290 

3291 

8296 

3303 

3300 

3391 
3392 
3393 
3304 
3395 
3306 


Judiciary 472. 


Decedent  Est. .  23-25. 
Decedent  Kst..  46.... 


Decedent  Est . .  42. , 
Decedent  Est . .  43 . . 
Decedent  Est. .  103. 
Decedent' Est . .  47. . 
Decedent  Est..  44.. 
Decedent  Est . .  45. . 
Decedent  Est..  93.. 


Decedent  Eat. .  99. . 
Decedent  Est. .   100. 

Judiciary 252., 

Public  Offlcew..  67.. , 
Public  Officers.,  67.. 
Public  Officers..  67.. 
Judiciary 256. 


} 


County 161, 


Public  Officers.. 
Public  Offlcera.. 

Exectitire 

Public  Officers.. 

State  Finance. . 


70. 
69. 


Judiciary. ..... 

(Ten.  Ccp 

J  cine -Ml;.  Ass'd 

Gen.  Corp 

Gen.  Corp 

Gen.  Corp 

Gen.  Corp 

Gen.  Corp ..... 
Gen.  Corp 


84, 
68. 
46. 
253. 


?: I 


71 

72... 

72.  73 

74... 

75... 

76... 


2897         Ceo.  Corp. 


330. 


Attorney  who  is  surrosate's  fothEi 

or  son  prohibited  from   prao 

iicing  before  him. 
"What  wills  may  be  proved. 
Validity  of  purchase  notwithstand- 

ing  device. 
Record  of  wills  in  county  clerk's 

office. 
County  clerk's  index  of  recorded 

wills. 
Action  against  husband  for  debts 

of  deceased  wife. 
Validity  and  effect  of  testamentary 

dispositions. 
Kecording  will  found  In  another 

state  or  country. 
Authentication  of  papers  from  an> 

other  state  or  country. 
Distribution  of  personal  property 

of  decedent. 
Advancements  of  personal  estates. 
Estates  of  married  women. 

Fees  of  clerks  and  officers. 

Fees  of  public  officers. 
Fees  of  public  officers. 
Clerk  of  court  of  appeals  must  ac> 

count  for  fees. 
County  clerks  must  account  foi 

fees. 
Accounting  for  fees  generally. 
Fee  for  administering  certain  offi- 

cItI  oaths  prohibited. 
Certain  searches  ordered  by  stats 

officers  to  be  cratuitous. 
Allowanr'e  of  additional  fees  and 

expenses. 
Comptroller  to  audit  and  pay  cer* 

tarn  fee.s  and  charges. 
Clerk's  fees  upon  naturalization. 
Bale  of  corporate  and  Joint-stock 

association       real       property: 

method. 
Sale  of  corporate  real  property: 

petition. 
Sale  of  corporate  real  property; 

hearing. 
Sale  of  corporate  real  property: 

ordor  of  sale. 
Sale  of   corporate   real   property 

insolvent  corpora! ions. 
Bale  of  corporate  real  properij- 

service  of  notices. 
Sale  of   corporate  rent   proppitv 

{)r3ctice  In  cases-   not   orovided 
or. 
Sale  Of  oorpomte   fvai   oroide*  iv 
timA  title  takef>  effect 


TABLE  2 


COliJD 


Section 


C0NSOUDA.TED  Law 


Law 


Section 


Subject 


3308 
3399 
3400 


Lien 40 Meciianics'  liens;  construction. 


Lien. 

Lien, 
IJen. 

Lien. 

Lien. 


Lien 41 Mechanics'  lieas;  emorcaraont. 

Lien 42 Mechanics'  liens;    enforcement  of 

lien  for  pub.x  improvem?nt. 

43 Mechanics    liens;  action  in  court 

of  record. 

44 Mechanics'  liens;  parties. 

45. Meciianics'  liens;  equities  to  be  d?- 

termined. 

46 Mechanics    Hens    action  In  court 

not  of  record. 
47 Mechanics'  ii^ns;  service  of  sum- 
mons. 

Lien 48 Mechanics'    Hens;    answer;   Judg- 
ment by  default. 

Lien 49 Mccham'cs'  liens;  trial  and  Juds> 

ment. 

Lien fiO Mechanics*  liens;  execution. 

Lien 51 Mechanics'  liens;  appeals. 

Lien 52 Mechanics'    iiens;    transcripts    of 

JudgroentP. 

Lien 53 Mechanics'   liens;  costs  and  dis- 
bursements. 

Lien 64 Mechanics'  liens;  Judgrroent  In  c:ise 

of  failure  to  establish  li^^n. 

Lif^n 55 Mechanics'    iiens;    payment    Into 

court. 

Lien 60 Mechanics*  Hens;  preference  over 

contractors. 

Lien 57 Mechanics'  liens;  terms  of  Judg- 
ment. 

Lien 58 Mechanics*  liens;  Judgment  for  de- 
ficiency. 

Lien 59 Mechanics*  Hens;  vacating:  Hen. 

Lien 60 Mechanics'    iiens;    Judgment     in 

action  on  account  of  public  Im- 
provement. 

Lien Gl Mechanics'     liens;    Judgment     in 

*  action  to  foreclose  lien  on  prop- 

erty of  railroad. 
*3410(bis)  Lien 85 Lien  on  vesesl ;  enforcement. 


3401 

3402 
3403 

3404 

3405 

3406 

3407 

3408 
3409 
3410 

3411 

3412 

3413 

3414 

3415 

3416 

3417 
3418 

3419 


3420 


Lieu 


3421 
3422 

Lien 
Lien 

3423 

Lien 

3424 

Lien 

3425 
3426 
3427 
3428 

Lien 
Lien 
Lien 
Lien 

86 Lien  on  vessel;  application  for 

warrant. 

87 Lieu  on  vessel ;  undertaking. 

88 Lien  on  vessel;  execution  of  war- 
rant. 

89 Lien   on   vesaei;  order  to  show 

cause. 

90 Lien  on  vessel;  notice  to  be  pub- 
lished and  served. 

91 XJen  on  vessel ;  trial. 

92 l^ien  on  vessel;  order  of  sale. 

93 )Jen  on  vessel ;  sale  and  proceeds. 

94 Lien  on   vessel;  notice  of  distri. 

bution. 


3419.  L.  1897.  ch.  419.  which  added  titles  Til  and  IV  to  the  CxKle.  ended 
tald  title  III  with  section  3419  and  beirau  title  IV  with  a  «ectioo  34*9  — Kd. 
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CODB 

Section 

3429 

343G 
3431 

3432 

3433 

3434 

343o 

3436 

3437 

3458 

3439 

344C 

3441 


CONBOU DATED   LaW 


Law 


Section 


Subject 


Uen 


95. 


Lien  on  vessel;  liens  for  which  no 

warrantti  are  iiisue<l. 

Uen 96 Lien  on  vessel ,  contested  claims. 

Lien 97 Lien  on  vessel ;  trial  of  issues  unU 

appe^kl. 

Lien 9S Lien    on    vessel ;    distribution    of 

proceeds. 

Lien 99 lien  on   vessel;  payment  of  un- 
contested claims. 

Lien 100 Lien    on    vessel ;    distribution    of 

surplus. 

Lien 101 Lien    on    vessel ;    application    for 

_. ,  discharge  of  warrant. 

AJeu 102 Lien    on    vessel:    undertaking   to 

accompany  application. 

Lien 103 Lien  on  vessel ;  discharge  of  war- 

rant. 

Lien ,....  104 Lien  on  vessel;  action  on  under 

^ .  taking. 

Lien 105 Lien  on  vessel ;  costs  of  proceed- 
ings. 

Lien 106 Lien  on  vessel;  sheriflT  must  return 

warrant. 

107 Lien  on  vessel:  discharge  of  iiei> 

before  issue  of  warrant 


TABLE  S 

{Prepared  by  the  Board  of  Statutory  Consolidation,  with  notes  by  editors  of 

Parsons'  Ood«.] 

SHOWING  DISTRIBUTION  OF  SECTIONS  OF  THE  COOE  OF 
CIVIL    PROCEDURE    IN    THE    CONSOLIDATED     LAW&' 
ARRANGED     ACCORDING     TO     THE     CONSOLIDATED 
LAWS. 


Code 
Section 


Iaw 
Section 


Subject 


BANKING  LAW 

746  pt.  44 Depositories  of  court  funds  to  give  bonds  and 

pay  Interest. 
752  pt.  45 Depositories  of  court  funds  to  keep   books  of 

account. 

CIVIL  RIGHTS  LAW 

15  20 Imprisonment  for  costs. 

16  21 Imprisonment   for  nonpayment  of  money    on 

jiKlgment  or  contract. 

119  22 Privilege  of  officers  and  prisoners  from  arrest 

548  23 Arrest  in  civil  proceeding. 

565  24 Privilege  from  arrest  of  officers  of  courts. 

860  25 Witness  exempt  from  arrest. 

863  25,  26 Certain  arrests  void. 

864  26 Liability  of  sheriff  for  making  arrest  of  exempt 

person. 

1190  pt*  12 Allen  not  entitled  to  special  Jury. 

1192  14 Jurors  not  to  be  questioned  for  verdicts. 

CODE  CRIMINAL  PROCEDURE 

1041  pt  229 Drawing  grand  jurors  in  Albany  county. 

COUNTY  LAW 

20  pt.  240 County  charge ;  expense  of  calendars  of  supreme 

and  county  courts. 

28  245 County  seals. 

31  pt.  42 Supervisors  to  furnivSh  necessaries  for  term  of 

county  court. 

88  12 County  charge;  stenographers'  compensation. 

89  pt.  170(a) Special  deputy  clerks  in  certain  counties. 

112  240 Support  of  poor  prisoners. 

121  90(b) Ck)unty  Jails. 

182  195 Proceedings  when  new  sheriff  assumes  ofHce. 

183  195 Powers  of  former  sheriff. 

(a)  See  County  Law,  section  169  instead  of  section  170. 
See  also  section  183  of  County  Law. — ^Ed. 

xxxil 


TABLE  3 


Code 
Section 

184 

18o 

186 
187 
188 

1S9 
203  pt. 

356  pt. 

358  pt. 

744  pt. 

961  pt. 

1969  pt. 

1967 

1968 
2414  pt. 

2417  pt. 

^Xon  Subject 

195 Duties   of   former   sheriff   when    new   sherif! 

assumes  oluee. 

195 former  sheriff  to  execute  Instrument  of  de- 
livery. 

195 Former  sherllT  to  execute  certain  process. 

195 Ketuni  of  new  .shtrilf  to  certain  onlers. 

195 Proceedings  on   neglect   or  refusal   of  former 

sheritf. 

195 Person  iwrformin^  rluties  of  sherift. 

12 HuiKirvisors  to   furnish  library   for  judges  ol 

court  of  apiieals. 

240 Expense   of   publicatlor..   of  terms   of  county 

court  to  be  county  charge. 

12 StenographeRs  of  county  court  to  be  paid  by 

county. 

240 Fees  of  county  clerks  for  certain  pajwrs  f ur- 

nislied. 

161; County  clerk  to   make  certain  searches  and 

transcripts. 

201 District   attorney  to  bring  action  on  certain 

forfeited  rrcognizancea. 

201.........  District  attorney  to  pay  over  certain  moneye 

collected. 

201 District  attorney  to  render  certain  account. 

161 County  clerks  must  record  changes  In  corpora- 
tion names. 

161 ,...  County  clerks  must  report  names  change*? 

161 County  clerks  must  account  for  fees. 

DEBTOR  AND  CREDITOR  LAW 

150 Discharge  of  bankrupt  from  judgment. 

230,  231  Compositions  by  joint  debtors. 

232,  233 Compositions  by  joint  debtors.   , 

50-88 Discharge  of  Insolvent  from  his  debts. 

100-111 Exemption  from  arrest  or  discharge  trom  Im- 
prisonment of  insolvent  debtor. 

120-138 Discharge     of     imprisoned     judgment -<iebtoi 

from  imprisonment. 


1268 

1942 

1944 

2149-2187 

218H-2199 

2200-2218 


1843 

1859 

1868 

2611 
2628 
2633 
2634  pt. 
2660  pt. 

2694 
2703 

3 


DECEDENT  ESTATE  LAW 

101 Liability  of  heirs  and  devisees  for  debt  of  do- 

c(.dent. 

102 Liability  of  heirs  and  devisees  where  will  pro- 
vides for  debts. 

28 Action  by  child  born  after  making  of  will,  or 

by  subx'riblng  witness. 

23-25 What  wills  may  be  proved 

46 Validity  of  purcha.se  notwithstanding  devise. 

42 Record  of  wills  in  county  clerk's  office. 

43 County  clerk's  Index  of  reconied  wills. 

103 Action  against  husband  for  debts  of  deceased 

wifp. 

47 Valldit  V  and  effect  of  testamentary  disposi?  ions. 

44 Recording    will    found    in   another   »tate    oi 

country. 
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TABLB  3 


Ckxle 
Sectioa 


2704 

2732 
2733  pt. 
2734 


450  pt. 
1206 
^273  pt. 

.761 


54  pt. 
57  pt. 

«12  pt. 
il3 
226  pt. 

^3Z  pt. 

249  pt . 

4417  pr. 
•290 


Law 
Section 


Subject 


45 Authentication  of  papers  from  another  state  oi 

country. 

98 Distribution  of  personal  property  of  decedent. 

09 Advancements  of  personal  estates 

100 Estates  of  married  women. 

DOMESTIC  RELATIONS  LAW 

61 Married  woman's  property. 

51 Judgment  for  or  against  marridd  woman. 

61 Confession  of  judgment  by  married  woman. 

S Marriage  after  divorce  for  adultery. 

EXECUTIVE  LAW 

29. .    Record  of  terms  of  judges  of  courts  of  record. 

30 Copies  of  amendments  to  rules  for  admission  oi 

attorneys. 

31 CopyriglU  of  reports  of  court  of  appeals. 

32 Distribution  of  reports  of  court  of  appeals. 

33 Publication  of  appointment  of  terms  of  appel- 
late division. 

33 Publication  of  appointment  of  terras  of  su- 
preme court. 

••1,  32 Copyright  of  notes  prepared  by  supreme  court 

reporter  and  distribution  of  appellate  divi- 
sion reports. 

44 Publication  by  secretary  of  state  of  statement 

of  names  changed. 

^ Certain  searches  ordered  by  state  officers  to  be 

gratuitous. 


^11 


432  pt. 

716  pt 
^781 

^782 
1783 
1784 
1785 
1786 
■•787 
'788 
1789 
i790 
\791 

1792 
1793 
1794 


GENERAL  BUSINESS  LAW 
875 Transfer  of  cause  of  action  for  usury* 

GENERAL  CORPORATION  LAW 

16 Designation  by  foreign  corporation  ot  person 

ui)on  whom  to  serve  pai)ers. 

243 Certain  receivers  can  hold  property;. 

90 Action  against  officers  of  corporation  for  mis- 
conduct. 

91 Who  may^  bring  such  an  action. 

92 Visitatorial  power  over  corporation. 

100 Action  by  I udgment -creditor  for  sequestration. 

101 Action  to  ffissolve  a  corporal  Ion. 

102 Action  to  dissolve  a  corporation. 

103 Temporary  injunction. 

104,  106 Temporary  and  j)ermanent  n'celver. 

105 Powers  and  duties  of  temr>orarv  receiver. 

109 Officers  and  stockholders  mav  l)e  made  parties 

110 Separate  action  against  officers  and  stock- 
holders. 

111. Proceedings  in  such  actions. 

112 Distribut  ion  of  property  by  judgment. 

113 Recovery  of  stock  subscriptiODS. 

XXZIV 


TABLB  8 


Code 
Section 


Law 
Section 


Subject 


1795 
1706 

1797 

1708 

1799 

l.SOO 

tsoi 

1S02 
1803 
1804 

[805 
1806 
1M)7 
1808 

1809  pt. 

1810 

1811 

1812  pt. 

1813  pt. 
2411 

2412  pt. 

2413  pt. 

2414  pt. 
2415 
2416 

2419 

2420 

2421 

2422 

2423 

2424 

2425 

2426 
2427 
2428 

2429 

2430 

K81 


114 Liability  of  dlrectore  and  stockholders. 

115 Ck>ast ruction  of  provi.sions  rtilatinK  to  dLjsoIu- 

tlon  and  enforcoracPit  of  Jiability. 

130 Action  by  attornoy-geneitil  to  annul  cori>ora- 

tion  when  legislature  directs. 

131 .........  Action  by  attorney-ireneral  to  annul  corpora- 
tion by  leave  of  court. 

132 Notice  of  application  for  leave  to  commenQ^ 

action. 

133  ....  Jury  trial. 

134 Injunction  and  receiver  in  final  Judgment. 

135 Temporary  injunction. 

136 Filing  and  publishing  judgment. 

300 .'  Certain   corporations   excepted    from   certain 

provisions. 

301 Testimony  of  officers  and  agents. 

302 Injunction  staying  action  in  certain  cases. 

303 Proving  claims  of  creditors. 

304 Action  by  attorney-general  against  corpora- 
tions or  officers. 

305 Requisites  of  injunction  In  certain  cases. 

306 Appointment  of  receivers. 

307 Juuicial  suspension  or  removal  of  officer  of  cor* 

poration. 

308 Application  of  last  three  sections. 

309 Misnomer  not  available. 

60 Change  of  name;  by  corporation. 

61 Change  of  name;  contents  of  petition. 

62 Change  of  name;  notice  of  presentation  of  peti- 
tion. 

63 Change  of  name;  order  changing  name. 

64 Change  of  name;  when  to  take  effect. 

65 Change  of  name;  substitution  of  new  name  ia 

pending  action. 

170 Voluntary  dissolution  of  corporation;  grounds 

for  petition. 

171-173 Voluntarv  dissolution  of  corporation;  petition; 

when  mrectors  or  trustees  divided. 

174 Voluntary  dissolution  of  corporation;  contents 

of  i)etItion. 

175 Voluntary  dissolution  of  corporation;  affidavit 

to  be  annexed. 

176.  178,  181, 

182,  184. . .  Voluntary  dissolution  of  corporation;  presenta- 
tion of  petition,  temporary  receiver. 

179 Voluntary  dissolution  of  corporation;  order  to 

be  published. 

180 Voluntary  dissolution  of  corporation;  service  of 

order. 

185-1S7 Voluntary  dissolution  of  corporation;  hearing. 

188,  189. ....  Voluntary  dissolution  of  corporation;  papers. 

190 Voluntary  dis.«olution  of  corporation;  applica- 
tion for  final  order. 

191,  192,  194.  Voluntary    dis.solution    of    corporation;    final 

order, 

193 Voluntary  dissolution  of  corporation;  certain 

sales  and  transfers  void. 

177,  195...  ..  Voluntary  dissolution  of  oorporatiOD:  oertatik 

corporations  excepted. 


TABLB  3 


Code 
Section 


Law 
Section 


Subject 


2431-a 

2431-b 

3390  pt. 

3391 

3392 

3393 

3394 

3396 

3396 

3397 


3390  pt. 


2 

a 

6 
6 

8 

9 
10 
11 
12 
14 
17 
18 
19 
21 

27  pt. 
30 

34  pt. 
35 
36 

38(c) 
39  pt.(d) 
40 


277 Voluntary  dissolution  of  corporation;  commis- 
sions of  receiver. 

268 Voluntary  dissolution  of  corporation;  final  ac- 
counting. 

70 Sale  of  corporate  real  property;  metliod. 

71 Sale  of  corporate  real  property;  petition. 

72 Sale  of  corporate  real  property;  nearlnfc. 

72,  73 Sale  of  corporate  real  property;  order  of  sale. 

74 Sale  of  corporate  re&[  property;  insolvent  cor-- 

porations. 

75 Sale   of   corporate   real   property;   service  of 

notices. 

76 Sale  of  corporate  real  property;  practice  in 

cases  not  provided  for. 

330 Sale  of  corporate  real  property;  time  title  takes 

eflFect. 

JOINT-STOCK  ASSOCIATION  LAW 
8 Sale  of  real  property  of  Joint-stock  assodation. 

JUDICIARY  LAW 

2 Courts  of  record. 

8 Courts  not  of  record. 

4. .  • Sittings  of  courts  to  be  public 

6 Sitting  of  courts  on  Sunday. 

750 V . . .  Punishment  for  criminal  contempts 

751 Punishment  for  criminal  contempts 

751 Contempts  in  view  of  court. 

752 Commitment  for  criminal  contempts. 

764 Punishment  for  civil  contempts. 

753 Contempts  punishable  civilly. 

93,  94  (a) AppoIUue  division;  rules  of  practlOO.  . 

52,  95 Publication  of  rules. 

154,  193 Printing  court  calendars. 

87 Destruction  of  certain  papers. 

28.  158,  194..   Court  seals. 

29(b) Court  seals. 

7,  534,  540.. .   Adjournment  of  terms. 

6 Adjournment  of  terms. 

0 Adjournment  of  terms. 

8 Place  of  holding  term. 

8 Filing  ajjpointment  of  term. 

9 Place  of  holding  court  of  record. 


(a)  The  portion  of  section  17  of  the  Code  of  Civil  Procedure  reading,  "the 
convention  shall  have  power  to  anpoiiit  an<i  remove  a  rei)orter,"  is  omitted 
as  covered  by  Judiciary  I.aw,  section  90.  llie  portion  of  section  17  relating 
to  seals  has  been  omitted  because  the  subject  is  now  covered  by  Judiciary 
Law,  section  328,  which  continues  the  seals  of  all  courts  of  reconl,  and  section 
329,  which  provides  for  replacing  seals  wlien  lost  or  destroyed. 

(b)  The  provision  for  the  expense  of  seals  of  surrogates'  courts  has  been 
omitted  from  Judiciary  Law,  section  29,  because  superseded  by  Ck)unty  Law, 
section  245. 

(c)  Section  38  of  the  Code  of  Civil  Procedure  has  not  been  expressly  re- 
pealed by  the  Judiciary  Law,  but  has  been  embodie<l  in  the  Judiciary  Law, 

(d)  Section  39  of  the  Code  of  Civil  Procedure  is  only  partly  repeated  by  the 
Judiciary  Jaw  but  the  whole  section  has  been  embodied  In  Judiciary  Law, 
•ection  8. — Ed. 
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TABLE  8 


Code 
Sertio  i 


Law 
Section 


Subject 


pt. 


41  pt. 

42 

4:1 

64 
47 
4S 
40 
.50 

54  pt. 

5e 

57  i>t. 

59 

60 

61 

82 

66 

67 

68(b) 

69 

72 

82 

83  pt. 

84 

85 
86 
87 
SOpt. 

90 
91 

92 
93 
04 

95  pt. 

96 

97 


10 Adjournment  of  actual  session. 

11 Holding  court  in  New  York. 

12 Changing  place  of  court  outside  New  York. 

15,  22 Judge  not  to  act  in  certain  cases. 

20 Judge  must  not  be  interested  in  costs. 

16 Judge  not  disqualified  because  a  taxpayer. 

17,  21,  471.. .  Judge  prohibited  from  practicing. 

18,  471 Practice  by  judge  or  his  partner. 

19 Judge  prohibited  from  taking  certain  fees. 

23 Certificate  of  judge's  age  and  service. 

53,     56.     88. 

460-405,  467  Examination  and  admission  of  attorneys. 

53 Rules  for  admission. 

53 Exemptions  of  graduates  of  law  schools. 

264,  466 Attorney's  oath  and  certificate. 

470 Attorneys  residing  in  adjoining  states. 

250 Clerks  not  to  practice. 

473 Court  officers  not  to  practice. 

474,  475 Compensation  of  attorneys. 

88,  477 Snspeiision  from  practice. 

8H,  '^76  Suspension  of  attorney,  notice. 

478 Removal  effective  in  all  courts. 

479 Attomej'  not  to  lend  name. 

200,  201,  293, 

294 Qualifications  of  stenographers. 

14.    24,    295- 

297,  .301. . .  General  duties  of  stenographers. 
292.  298,  299 

(c) Preservation  of  stenographic  minutes. 

300 Stenographic  minutes  to  be  written  out. 

303 Furnishing  copies  of  i>roceedings. 

304 Assistant  stenographers. 

101,  156,  1.59, 
•      264,    280, 

281 Appellate  division  clerks. 

251 Clerks  in  New  York  county. 

169,  199,  305, 

366 Criers  of  courts  of  record. 

406 Sheriff  or  constable  as  crier. 

30 Seals  of  former  superior  city  courts. 

167,  200,  381, 

386 Interpreters  In  Kings  and  Queens  counties. 

168,200 Attendants  in  Kings,  Queens  and  Richmond 

counties. 
230,  349,  351. 

354 Duties  of  attendants  In  Khigs.   Queens  and 

Richmond  counties. 
160,  170,  201, 

231-233, 

279.     403. 

405 Court  officers  In  certain  counties. 


(a)  Section  51  of  the  Code  of  Civil  Procedure  was  not  expressly  repealed  by 
the  Judiciary  Law  but  the  whole  section  has  been  embodied  In  Judiciary  Law. 
tection  19. 

(b)  Section  68  of  the  Code  of  Civil  Procedure  Is  only  partly  repealed  by 
Judiciary  Law.  but  the  whole  section  has  been  embodied  in  Judiciarj'  I>aw, 
sections  88  and  476. 

(c)  Portion  of  section  84  of  the  Code  has  been  transferred  to  section  302  of 
tk«e  Judiciary  Law. — ^Ld. 
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TABLE  8 


Code 
Section 


Law 
Section 


Subject 


98 

99 
104 
105 
193 
196 
197 
108 
199 
200 
201 
202 
203  pt 
209 
210 
211 

212  pt. 
214 
215 
216 
219 
220  pt. 


221 


222 
223 
225 
226  pt. 
228 

229  pt. 
230 

232 

233  pt. 
234 

235  pt. 
237 
238 
239  pt. 

r24l](c) 
242 


343 -. . .  Attendants  in  certain  counties. 

407 Deputy  sheriff  must  at  tend  court, 

400 .........   Sheriff  may  comra.md  power  of  countr. 

401 Oertil'.cation  of  persons  resisting  raandate. 

51,  53     Court  of  appeals;  rules. 

54 Court  of  appeals;  terms. 

64 Court  of  appeals;  terms. 

57 Court  of  appeals;  appointment  of  offlceis. ' 

62,  256 Court  of  appeals:  clerk. 

257,  258 Court  of  appeals;  deputy,  clerk. 

257,  258 Court  of  appeals;  clerk. 

68,  259,  262..   Court  of  appeals;  ^'ud^es*  clerks. 

55 Court  of  appeals;  judges'  offices. 

800(a) State  reporter;  rei>orter  of  court  of  appeals. 

60,  61,  431..   State  reporter;  duty. 

433 Publication  of  reports  of  co;irt  of  appeals, 

435 Copyright  of  reports  of  court  of  appeals. 

432 Unreported  decisions  of  court  of  appeals. 

43iJi State  reporter;  expiration  of  term. 

25d,  434 Unreported  opinions  of  court  of  appeals. 

70 Appellate  division;  departments. 

71.  72.  77,  81. 

82,85,90..  Appellate  division;  organization,  location  and 
powers. 
101,  100,  109, 

111,267,268, 

270.  271,307, 

347 Appellate    division;    clerks,    attendants    and 

stenographers. 

73 Appellate  division ;  revocation  of  designations. 

72 Appellate  division;  designations  to  be  tiled. 

78 Appellate  division;  terms. 

79 Apiiellate  division;  api)ointment  of  terms. 

80 Appellate  division;    associate  justice  to  pre. 

side  in  certain  cases. 
148 Holding  special  anil  trial  terms. 

81 Appellate    division;    justices  necessary   to   a 

decision. 
81,    96,    148- 

150, 264(b)     Supreme  court;  appointment  of  terms. 

151 Supreme  court ;  publication  of  appointments. 

79,  153 Ji^xtraordinary  terms  of  appeilnie  division  and 

supreme  court. 

155 Supreme  court  justices  in  Erie  county. 

SQ Designation  of  trial  justices  in  certain  cas&s. 

152 Place  of  holding  special  and  trial  terms. 

148,  276,  364, 

404 Special  terms  at  chambers. 

0 
89,   264.  342. 

402 '  Appellate  division;  officers  attending. 


(a)  Section  209  of  the  Code  Is  repealwi  by  the  Judiciary  Law,  because 
cov-^red  by  Judiciary  l^w,  section  430. 

(b)  The  last  three  sentences  of  section  232  of  the  Co<le  relating  to  seals  for 
the  appellate  division  have  been  omitted,  as  the  matter  is  covered  hy  the 
Judiciary  Law,  section  2S,  v,hich  continues  the  seals  of  all  cou-ts  of  record, 
and  secf ion  29,  which  provides  for  replacing  seals  when  lost  or  destroyed. 

(c)  Section  241  of  the  Code  was  actually  repealed  by  the  Jr.flicinry  Law, 
section  800,  but  does  not  seem  to  have  been  transferred  to  the  Jiyiiciarj 
Law. — ^Ed. 
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TABLE  3 


Ccxle 
Seotion. 


Law 
SecUon 


Subject 


243 

244 
245 

246 

247 

24H 
249  pt. 

2r>o 

2">4 
2*5 

2r>o 

257 
258 
259 
260 

262 

355  pt. 

356  pt< 
357 
35H  pt. 
359 


360pt. 

361 

961  pt. 

977  pt. 
1007  pt, 
1027 
1028 
1020 

1030 
1031 
1032 
1033 
1034 

1035 
1036 
1037 
I03S 
1039 


104O 
1041  pt. 
1042 

1043 
1044 
1045 
1046 
1047 
1046 


342,  402 Fees  of  officers  attending  term  of  appellate 

division. 

90 Supreme  court  reporter;  uppointment. 

91 Supreme  couit  reporter;  special  meeting  for 

appointment. 
92,   264.  437. 
439-441 . . .  Supreme  court  reporter;  duties. 

442,  443 Supreme  court  reporter;  publication  of  reports. 

264,  438 Papers  for  use  of  supreme  court  reporter. 

444 Supreme  court  reporter;  copyrl^jiit  of  n^porls. 

445 Supreme  court  reporter;  compensation 

161.  309, 316. .  Stenograpliers  In  Kings  county. 

312 Assistant  stenographer  in  Kings  county. 

161,  309 Stenographers  in  second  and  ninth  districts; 

appointment. 

316 Stenographers  in  second  and  ninth  districts; 

salaries. 

161,309,313..  Stenographers    for    certain   judicial   districts; 

appointment  and  salaries. 

313 Stenographers  in  certain  judicial  districts- 
payment  of  salaries. 

164, 314 Stenographers    in    certain    judicial    districts: 

expenses. 

162,  163 Temporary  stenographers. 

190, 191 Terms  of  county  court. 

1 92 Appointment  of  terms  of  county  court. 

533,  541 Jurors  for  county  court. 

197 County  court  stenographers. 

196,  197.  286, 

318, 319. . . .  County    court    stenographers    In    Kings    and 
Queens  counties. 
198,  382-^8.5. .  County  court  interpreters  In  Kings  county. 

197,  318,  319. .  County  court  stenographers  in  certain  counties. 
2.55 Clerks  to  search  files  and  make  transcripts. 

83 Power  of  apix^Uate  division  as  to  caienrJars. 

305 Apportionment  of  stenographers'  salaries. 

502 QuaiiQcatlons  of  trial  jurors. 

502 Qualifications  of  trial  jurors. 

503 Certain  public  officers  disqualified  to  serve  as 

jurors. 

546 Exemption  from  jurv  duty. 

547,  648 KvidfiicG  of  exempt  ion. 

550 Discharged,  wli(  n  not  qualified  or  exempt. 

544 Persons  excused  from  serving. 

590,   600,   680, 

687 Certain  public  officials  dLsquallfied. 

500 Jury  lists. 

501 Names  to  be  taken  from  assessment  rolls. 

505 Duplicate  jury  lists  to  be  made  and  file<I. 

508 County  clerk  to  make  and  deposit  ballots. 

509-512 Comity  clerk  to  destroy  old  ballots  and  notify 

town  clerk  in  case  of  failure  to  receive  jurj 
lists. 

506 Jurors  to  serve  three  years. 

507 Application  of  provisions  to  cities. 

513,   528.   543, 

545 Drawing  of  jurors. 

514 Notice  of  dnwing. 

26,  515 Officers  to  att'^io  drawing. 

516 Offibers  to  attend  on  adjourned  day. 

517 Certain  officers  required  to  be  present  at  drawing 

518-520 Mode  of  drawing. 

530 SherifT  must  notify  jurors. 
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TABLE  3 


Code 
Section 


Law 
8ectioa 


Subject 


f049  504 Jury  Hats  must  bo  furnished  applicanti^ 

1050  ,        521,522 Matter  of  keeping  jurors' n.imus. 

1051  523 Jurors  who  havt;  served  must  be  drawn  again 

when  other  lists  exhausted. 

1052  524 Third  jury  box. 

1053  525 Destruction  of  old  ballots  In  third  box. 

1054  526 Drawing  from  third  box. 

1 055  pt.  537 Sherifif  must  notify  jurors  from  third  box. 

1056  527 Drawing  of  additional  jurors. 

1057  529,  530 Proceedings  on  drawing  additional  jurors. 

1058  513.   528.   543, 

545,  565. . . .  Drawing  of  additional  jurors. 

1039  531,  532.  538..   Additional  jurors  drawn  during  term. 

1030  539,  542 Attendance  of  jurors  at  cotmty  court. 

1081  535 Powers  of  deputy  county  cleric  as  to  jurors. 

1062  590,680 Application  of  provisions  to  New  York  and 

Ivings  counties. 

1072  551 Pine  of  juror  for  non-attendance. 

1073  552,  553 Fine  of  juror  for  non-attendance. 

1074  554 Fine  for  non-atteiuhmce  at  trial  term. 

1075  555,  556 Duty  of  clerk  and  sheriff. 

1076  557 Proceedings  on  order  to  show  cause. 

1077  558 Discontinuance  of  proceedings  against  delin- 

quent juror. 

i078  590,680......  Ap^)lication  of  provisions  to  New  York  and 

Kinirs  counti<*s. 

1079  698 Qualification  of  trial  Juror;  New  York. 

1080  599 (Qualification  of  trial  juror;  New  York. 

1081  635 Persons  exempt  in  New  York. 

10S2  636 Kvidence  of  exemption  in  New  York. 

1083  637 Duty  of  military  officers. 

1084  549,  641-644. .  Jury  yi'ar. 

•385  630,  647 Jurors  excusetl  in  New  York. 

1086  608,  616.  631..   Jurors  excused  in  New  York. 

1087  632,  633 Duty  of  iuror  applying  to  be  excuserl. 

1088  645 fk»rvicH\s  In  court  not  of  record  as  an  excuse. 

1089  634 Clerk  to   make  return  to  commissioner   oftei 

term. 

1090  591,   592.   595. 

601,  638,  640  Duty  of  commissioner  In  New  York. 

1091  593.  594 Assistants  to  commissioner. 

1092  602 Public  officers  must  aid  commissioner. 

1093  800(a) Payment  of  expenses  of  commissioner's  office. 

1094  597,  639 Preparation  of  lists  of  jurors  in  New  York. 

1095  603 Failure  to  testify  jis  to liabilit y  to  serve. 

1096  604 Commissioner  to  return  t he  list  s  t  o  county  clerk. 

Ivy97  606,  607.. ....  Commissioner  to  make  an<l  deposit  bauots. 

1098  610 Number  of  jurors  to  be  drawn. 

1099  612 Ofhct>rs  to  at  fond  drawing. 

ilOO  611 Notice  of  drawing. 

I  iOl  613 Officers  at  tending  on  adjourned  day. 

1102  614 Jury   must   not   l)e  dniwn  on  adjourned  day 

unless  officers  attend. 

1103  615,  617 Mode  of  drawing  jurors  In  New  York. 

1104  618 Drawing  where  term  consists  of  parts. 

1105  623 Coinniissioner  to  notify  jurors. 

1106  619,  624,  625..   Commisxioner  to  notify  jurors. 

1107  628,  629 Pronrflincs  wlien  less  ihan  majority  of  persom 

dniwri  nn^  iiotified. 
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(a) 
led 


Section 
by 


n  1093  of  the  Code  is  repealed  by  Judiciary  Law  because  supe^ 
L.  1901,  ch.  602,  section  1. — 1:d. 


TABLE  3 


1 


Code  I  r,aw 

Section         I  Section 


Subject 


1108  021,    622,   626, 

627 Drawing  of  additional  jurors. 

1 109  G46,  649. .....  Fine  for  non-attendance. 

11  lO  6^S Arrest  for  faiiiire  to  attend. 

1111  SOO  (a ) Jurors  for  district  courts. 

1112  eOS,  609,  620. .   Sheriffs  jury. 

1113  0I>0— 659 liemiiting  and  enforcing  jury  fines. 

1117  600-663 Uncollected  hues. 

1118  064 Ck>mmissioner   to  receive  fines  and   account 

therefor. 

1119  66&-667 Corporation  counsel  to  prosecute.. 

1121  596 Persons  required  to  furnish  information. 

1126  6S6 QuaUfiC!ition  of  jurors  In  Kings  county. 

1 127  720 Bxemptiou  in  Kings  cx>unty. 

1 128  721,  722 Evidence  of  exemption. 

1129  714,715......  Jury  service. 

1130  716 Jurors  excused. 

1131  9   718,  719 Beium  by  clerk  after  adjournment  of  tenn. 

1132  681,     68S-690.  .         ,    _,  .  . 

723 Selection  of  trial  jurors. 

1133  682,  683 Commissioner  to  collect  fws  for  county. 

1  i;i4  800(b) Expenses  of  commissioner. 

1 135  691,  6J2 Selection  of  jurors. 

1 136  693,  694 Commissioner  to  publisli  notice  of  list. 

1 137  695 Commissioner  to  prepare  list  and  lilo  transcript 

1 138  696,  698 Supplemental  lists. 

1 139  697 Commissioner  to  make  and  deposit  ballots. 

1140  0^^t  "^ Officers  to  attend  (i rawing. 

1141  701 Proceedings  j^reliminary  to  drawing. 

1 142  702 Mode  of  drawing. 

1143  703 Certiiicate  to  be  made  and  boxes  sealed. 

1 144  704 Subsequent  drawings. 

1 145  705 Proceedings  when  hrst  box  exhausted. 

1 14ft  706,  709 Commissioner  to  notify  juror. 

1147  710,717,725..   Notification  of  jucors. 

1 1 4H  711 Commissioner  to  make  return  of  jurors  notified. 

1 149  707,  712 Additional  jurors. 

1 150  708,  713 Jurors  in  certain  special  proceedings. 

I  lo  1  26 Compensation  to  juil^'ta  atteiuiuig  drawing. 

I I  r>2  724 Pine  for  non-attendance. 

1 1 53  726 Arrest  for  non-attenrlance. 

1  !.•>-*  727-729 Commissioner  to  notify  jurors  fined  to  apper.r. 

1 13o  730,  731 Commissioner  to  collect  jury  fines. 

1 156  732-735 Fines  not  coUectetl  to  be  docktUfl. 

1 137  736 Discharge  of  lien  crefUcd  by  docket. 

1162  684,  685 Commissioner  to  rrjiort  and  pay  ov(r  monty. 

1 195  M9 Fine  of  trial  juror  for  non-attendance  in  sp.  t  iuj 

proceed  i.ig. 

1196  560..... Fine  for  neglect  or  misconduct  of  ofiiccr  in 

charge  of  Jury  from  sp<H'i.d  procc(  ding. 

1197  661 Notice  of  fine  in  siK^<'ial  jiroccct ling. 

1 198  662 Soecial  return  of  delinquency  and  line  to  county 

court. 

X199  563,  564 :  CoUeoMon  or  remission  of  fine. 

2266  754 Contempt  proce<Mlings;  application. 


(a)  Section  1111  of  the  Cofle  Is  rejjealerl  by  the  Judiciary  l^w  because  cov- 
ered by  Municipal  Court  act  (L.  1902,  ch.  5S0.  section  233). 

(b)  Section  1134  of  the  Code  is  reiK*aIed  by  the  Judiciary  t«w  becausw 
vuperaeded  by  L.  1902,  ch.  564,  section  6. — Ed. 
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TABLE  3 


Code 
Section 


Section 


Subject 


^67  755 Contempt  proceedings:  summary  punishment. 

^268  756 CoiUempt  proccodirurs;  warn^nt  wuhoiit  notice. 

^^69  757 Contempt  p^ocvvding.s;  order  to  show  cause  or 

warrant  to  attucli. 

2270  758 Contempt   proccf<iings;  notice   to  delinquent 

olHcer. 

2271  757 Contempt  proceedings;  orders  granted  out  of 

court. 

2272  759 Contempt  proceedings;  contempt  before  referee. 

2273  760-762 Contempt  proceedings;  effect  of  order  and  war- 

rant. 

2274  763 Contempt  proceedings;  affidavit  and  warrant  to 

be  served  on  accused. 

2275  764 Contempt  proceecjings;  undertaking. 

2276  765 Contempt  procceclings:  execution  of  warrant. 

2277  766 Contempt    ptocee<iings;   undertaking   for  dis- 

charge. 

2278  767 Contempt  proceedings;  habeas  corpus. 

2270  76S Contempt  proceedings;  slieriiT  to  file  undertak- 

ing. 

2280  769 Contempt  proceedings;  interrogatories. 

2281  770 Contempt    proceedings:  final  order  directing 

punishment. 

2282  771 Contempt  proceedings;  punishment  on  retiun 

of  habe.is  corpus. 

2283  772 Contempt  proceedings;  punishment  on  return 

of  order  to  show  cause. 

2284  773 Contempt  proceedings;  amount  of  fine. 

2285  774 Contempt  proceedings ;  lcn»?lh  of  imprisonment. 

2286  775 Contempt  proceedings;  release  of  offender. 

2287  776 Contempt  procee<HnBs;  Indictment  of  offender. 

2288  777 Contempt  proceedings;  proce^^dings  when  ac- 

cused does  not  appear. 

2289  778 Contempt  proceedings;  prosecution  of  under- 

taking. 

2290  779 Contempt  proceedings;  prosecution  of  under- 

taking in  name  of  ixopie. 

2291  780 Contempt  proceedings;  sheriff  liable  for  taking 

Insulhcient  sureties. 

2292  781 Contempt    proceedings;    misconduct    at    trial 

term. 

2293  700 Collection  of  fine;  schedule  of  fines  imposed. 

2294  791 Collection  of  fine ;  warrant. 

2295  791 Collection  of  fine;  warrant   when  delinquent 

non-resident  of  county. 

2296  792 Collection  of  fine;  execution  of  warrant. 

2297  793 Collection  of  fine;  return  of  warrant. 

2298  794 Collection  of  fine;  proceedings  if  fine  not  col- 

lected. 

2299  795 Collection  of  fine;  contents  of  schedule  annexed 

to  warrant. 

2300  796 Collection  of  fme;  liability  of  sheriff  for  omis- 

sion of  duty. 

2301  797 Collection  of  fine;  special  provisions  for  colleo- 

lection.  • 

2417 pt  254 Change  of  name;  n»ports  of  names  changed. 

2529  472 Attorney  who  is  surrogate's  father  or  son  pro- 

hibite«I  from  practicing  before  him. 

3280  pt.  252 Fees  of  clerks  and  officers. 

3283  256 Clerk  of  court  of  apjM'als  must  account  for  fees. 

3303  253 Clerk's  f  •'  s  upon  naturalization. 

slii 


TABLE  3 


Code 
SectlOQ 


Law 
Section 


Subject 


1737 
1738 

1739 
1740 

1741 
3398 
3399 
3400 

3401 
3402 
3403 
3404 
3405 
3406 
3407 
3408 
3409 
3410 
3411 
3412 

3413 
3414 
3415 
3410 
3417 
3418 

3419 

3419-bi8U) 

3420 

3421 

3422 

3423 

i424 

3425 
4420 

3427 
3428 
3429 

3430 
3431 
3432 
3433 
3434 
J435 

M36 


LIEN  LAW 

206 Action  to  foreclose  lien  on  chattel. 

207 Warrant  to  seize  chattel  and  proceedings  there* 

upon. 

208 Judgment  in  action  to  foreclose  lien  on  chattel. 

209 Action  to  foreclose  lien  on  chattel  In  inferior 

court. 
210 Application  of  sections. 

40 Mechanics'  liens;  construction. 

41 Mechanics'  liens;  enforcement. 

42 Mechanics'  liens;  enforcement  of  Ilea  for  public 

improvement.  ^ 

43 Mechanics'  liens;  action  In  court  of  record. 

44 Mechanics'  liens;  parties. 

45 Mechanics'  Hens;  equities  to  be  determined. 

46 Mechanics'  liens;  action  in  court  not  of  record. 

47 Mechanics'  liens;  service  of  summons. 

48 Mechanics'  liens;  answer;  jurlgment  by  default 

49 Mechanics'  liens;  trial  and  judgment. 

50 Mechanics'  liens;  execution. 

51 Mechanics*  liens ;  appeals. 

52 Mechanics'  liens;  transcripts  of  Judgments. 

53 Mechanics'  liens;  costs  and  disbursements. 

54 Mechanics'  liens;  Judgment  in  case  of  failure  to 

establish  lien. 

55. Mechanics'  liens;  payment  into  court. 

56 Mechanics'  liens;  preference  over  contractors. 

57 Mechanics'  liens;  terms  of  Judgment. 

58 Mechanics'  liens;  Judgment  for  deficiency. 

59 Mechanics'  liens;  vat^ting  lien. 

60. Mechanics'  liens;  Judgment  in  action  on  account 

of  public  improvement. 

61 Mechanics'  liens;  Judgment  in  action  to  fore- 
close lien  on  property  of  railroad. 

85 Lien  on  vessel ;  enforcement. 

86 IJen  on  vessel ;  application  for  warrant. 

87 Lien  on  vessel;  undertaking. 

88 lien  on  vessel ;  execution  of  warrant. 

89 IJen  on  vessel ;  order  to  show  cause. 

90 Lien  on  vessel;  notice  to  be  published  and 

served. 

91 Lien  on  vessel ;  trial. 

92 Lien  on  vessel ;  order  of  sale. 

93 Lien  on  vessel ;  sale  and  proceeds. 

94 Lien  on  vess'^l ;  notice  of  distribution. 

95 Lien  on  vess.  < ;  liens  for  which  no  warrants  are 

issued. 

96 Lien  on  vessel ;  contested  claims. 

97 Lien  on  vessel;  trial  of  issues  and  appeal. 

98 Lien  on  vessel ;  distribution  of  proceeds. 

99 Lien  on  vessel;  payment  of  unconte5te<i  claims 

100 Lien  on  vessel;  distribution  of  surplus. 

101 Lien  on  vessel ;  application  for  discharge  of  war. 

rant. 

102 Lien   on   vessel;  undertaking  to   accompany 

application. 


(a)  L.  1807,  ch.  419,  whldi  added  titles  ITI  and  IV  to  the  Code,  ended 
Bjd  title  III  wltli  section  3419  and  beran  title  IV  with  a  section  34i9.-— Ed 
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TABLE  3 


Code 
Section 


Law 
Section 


Subject 


3437 
8438 
3430 
3440 
-'441 


103 Lien  on  vessel;  discharge  of  warrant. 

104 Lien  on  vessel;  action  on  undertaking. 

105 Lien  on  vessel;  costs  of  proceed incrs. 

106 Lien  on  vessel;  sheritT  must  ix^t nrn  warrant. 

107 Lien  on  ve5isei;  disciiarge  of  lien  before  issue 

of  warrant. 


MILITARY  LAW 
tOl  321(a) Governor  may  order  out  militia. 

PENAL  LAW 

[K5l(b)  

32  1790 Liquors  not  to  be  sold  in  courthouse 

33  1790 Penalty,  for  selling:  liquors  in  courthouse. 

63  271 None  but  attorneys  to  practice  in  New  York 

city. 

64  272,  lS77(c). .   Penalty  for  practicing  in  New  York  contrary 

to  lust  section. 

70  273 Punishment  of  attorney  for  deceit. 

71  273 Punishment  for  wilful  delay  of  action. 

73  274 Attorneys  not  to  buy  claims. 

74  274 Attorneys    prohibited    from    making    certain 

*    loans. 

75  274 Pcmalty  for  violation  of  last  two  sections. 

76  275 Lirnit.ition  of  last  three  sections. 

77  276 Application  of  preceding  sections. 

78  278 Partner    of   district    attorney   not   to  defend 

pros.'cutions. 

79  278 Attorney  not   to  defend  when  he  has  been 

public  prosecutor. 

80  278 Penalty  for  violation  of  last  two  sections. 

81  279. Limitation  of  nrecH'rling  sections. 

106  2.50 1 (d ) lic'fusal  to  assist  sheriff. 

125(e)  1S76 Violations    by    sheriff    of    certain    provisions 

relating  to  urlsoners. 

130  1791 Penalty  for  bringing  liquor  into  jails. 

liroKf)         

3M  1634 Misconduct  of  Interpreters  in  New  York  city. 

S"»l  1022 Swearing  falsely  in  any  form,  perjury. 

961  pt.  187.">tg) Penalty  for  neglecting  to  make  transcripts  or 

for  making  false  certificates. 

1 120  1232 Penalty  for  i)hysieinn  triving  false  c(»rtificate. 

1 122  12,35 H  Ibery  of  officer  by  juror. 

fa)  Section  107  of  the  Code  is  repealed  bj'  Tlie  Military  Law,  because  super 
seded  bv  L.  1898,  ch.  212,  section  86.  which  was  likewise  reuealwl  by  Military 
Law  (L.  1909,  ch.  41). 

(b)  Section  13  of  the  Code  was  also  repealed  by  the  Penal  Law  and  trans- 
ferred to  section  602  thereof.     Section  13  related  to  Indictment  for  contempt. 

(c)  See  Penal  Law,  section  1876,  instead  of  section  1877. 

(d )  Section  106  of  the  Code  is  repealed  by  Penal  Law,  section  2601,  because 
covered  by  Penal  Law,  section  1848. 

(e)  Section  125  of  the  Code  is  only  partly  repealed  by  Penal  Law;  but  see 
Penal  Law,  section  1876,  instead  of  1876.  Section  1875  embodies  the  whole 
of  Code,  section  125. 

(f)  Section  159  of  the  Code,  relating  to  connivance  at  escape  bv  sherlfl, 
was  also  repealed  by  the  Penal  Law  anrJ  translerred  to  section  1839  thereof. 

(g)  See  Penal  Law,  section  1874.  instead  of  section  1875. — ^fi^ 
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Oode 
Section 


Law 
Section 


Subject 


1123  1235 Officer  ac<«ptliu?  briber. 

1 124  1235 Penalty  lor  concealing  ofTer  to  take  bribe. 

1 125  1233 False  swearing,  i^erjury. 

2 158  1234 Commissioner  omitting  name;  felony. 

I  loQ  1234 Commissioner's  wilful  neglect ;  misdemeanor. 

1 1 60  1236 False  information;  misdemeanor. 

1161  1232 Phvsirian  giving  false  certificate. 

119.3  375 Penalty  when  juror  takes  gift. 

1194  377 Penalty  for  embracery. 

• 

PERSONAL  PROPERTY  LAW 

1909  41 Rights  of  transferee  of  daim  or  demand. 

1910  41 Transfer  of  claim. 

1912  41 Assignment  of  judgment. 

PRISON  LAW 

113  340 Oiarges  by  sherifT  for  food  prohibited. 

114  341 (Gratuities  to  SherifT  prohibited. 

115  342 Hates  of  charges  agamst  persons  arrested. 

116  343 Prisoner  kei>t  in  house. 

117  *  344 Charges  for  rent  in  prison  prohibited. 

[I20JCa)  

122  347 Either  of  several  Jails  may  be  used. 

123  345 Civil  and  criminal  prisoners  to  be  kept  separata 

124  346 Males  and  females  to  be  kept  separate. 

126  348 Jail  physician. 

127  pt 355 Removal  of  sick  prisoner. 

128  349 Sale  of  liquor  in  jail. 

129  350 Permit  to  bring  liquor  Into  JalL 

135  351 Designation  when  jail  unfit. 

136  352 Annulment  of  designation. 

137  353 Designation  of  jail  in  contiguous  county. 

1  i'i  354 Removal  of  prisoners  In  case  of  fire. 

144  356 C(irtain  officers  may  make  designations  of  Jaila 

145  357 Jail  lil>erties. 

146  358 Jail  liberties. 

147  359 liaying  out  jail  liberties. 

14S  360 Resolution    establishing    jail    liberties    to    b6 

posted. 

2219  390 Care  of  prisoner's  property;  application. 

2220  391 Care  of  prisoner's  property:  who  may  apply. 

2221  392 Care    of    prisoner's    property;    creditor    must 

relinquish  security. 

2222  393 Care  of  prisoner's  property ;  petition. 

2223  394.........  Care  of  prisoner's  property;  copy  of  sentence 

and  affidavit. 

2224  395 Care  of  prisoner's   property;   proceedings  on 

pn«sentatIon  of  papers. 

2225  390... Care  of  prisoner's   property:    proceedings  on 

return  of  order. 

2226  397 Care  of  prisoner's  property;  order  appointing 

trustee. 

2227  398 Care  of  prisoner's  property;  removal  of  trustee. 

2228  399 Care  of  prisoner's   property;   distribution   of 

property. 

(a)  Section  120  of  the  Code,  relating  to  jail  In  New  York  city,  was  alM 
reoealed  by  the  Prison  Law  and  transferred  to  section  420  thereof. — ^Ed. 
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Code 
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Law 
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2229 
2230 

961  pt. 

2471-a 

3280  pt. 

3281 

3282 

3286 

3289 

3291 

20  pt. 

39  pt. 

226  pt. 

233  pt. 

744  pt, 

S295 


400 Care  of  prisoner's  property;  property  to  bft 

delivered  to  prisoner  on  discharge. 

401 Care   of   prisoner's   property;   application    ot 

article. 

PUBLIC  OFFICERS  LAW 

66..... Persons  davinp  custody  of  papers  In  public 

office  to  search  tiles  and  malce  transcripts. 

80 Delivery  of  puMic  books  and  papers. 

67 Fees  of  public  officers. 

67 Fe<»s  of  public  officers. 

67 Fees  of  public  officers. 

70 Accounting  for  fees  generally. 

69 Fee  for  administering  certain  official  oaths  pro- 
hibited. 

68 Allowance  of  additional  fees  and  expenses. 

STATE  FINANCE  LAW 

46 Expense  of  printing  calendars  for  appellate 

division  to  be  state  charge. 
46 Expense  of  certain  court  notices  to  be  state 

cliarge. 
46 Expense  of  publication  of  terms  of  appellate 

division  to  be  state  charge. 
46 Expense  of  publication  of  terms  of  supreme 

court  to  be  state  charge. 
4 Comptroller's  supervision  of  funds  paid  into 

court. 
46 Comptroller  to  audit  and  pay  certain  fees  and 

charges. 


.1  _ 


SURROGATES'  COURTS  TABLE 


TABLE  SHOWING  WHERE  FORMER  SECTIONS  OP  CHAPTER 
XVIII.  RELATING  TO  SURROGATES'  COURTS,  MAY  BE 
FOUND  IN  THE  REVISION  OF  1914    (CH.  443), 


Original 
sections 


Embodied 

Id  reyised 

sections 


2472 2510 

2472a  Repealed    except    as 
f o      ■ 


Pound  in 


2474     Repealed.    Rewritten 
Into     


2473 
2 

2475 

2476 

2477 

2478 

2479  Repealed. 

2480  Repealed. 

2481 2490,  2502, 

2482 

2483 

2484 

2485 

2486 

LM87 

2488 

2489 

2490 

2491 

2492 

2493 

2494 

2495 

2496 

2497 

2498 * 

2499 

2500 

2501  Repeal,  except  as 

found  Id 

2502  Repeal,     except     as 

found    in . .  . .  2486, 
2552, 

2503 24S9, 

2504 2504. 

2505     Repeal.       Rewritten 

into 

2506 

2507 

2508 

2509 , 2491. 

2509a 

2510 

2511 

2512 2493, 

2513 2496. 

2513a 

2514 

2515 

2516     Repeal.       Rewritten 

into 

2517 

2518 


2519 


Repeal, 
into. 

Repeal, 
into 


Rewritten 
2490,  2511, 
2529, 
Rewritten 


2510 
2513 

2512 
2514 
2515 
2516 
2517 


2763 
2769 
2472 
2478 
2479 
24  80 
2481 
2482 
2483 
2507 
2508 
2484 
2485 
2509 
2474 
2476 
2477 
2486 
24S7 
2488 

2499 

2499 
2719 
2499 
2506 

2504 
2505 
2473 
2491 
2302 
2492 
2502 
2475 
2495 
2300 
2494 
2768 
2522 

2518 
2518 

2524 
2550 


Embodied 
Original  in  revised 

sections  sectionii 

2520 2525,    2529 

2521     Repeal.       Rewritten 

Into  2525 


2522 
2523 
2524 


2525 
2526 


Repeal. 

into 
Repoal. 

iDto 
Repeal. 

into. 
Repeal. 

into  . 
Repeal. 


Rewritten 
RewrltteD 


2526 
2526 
2630 
2531 


2523 


RpwritteD 
.2528.   2529, 
Rewritten 

_. Rewritten 

fnto 2525,  2529 

2527 2530 

2528  Repeal.       Rewritten 

into    2511,  2533 

2529  To  Judiciary  Law. 

2530 2534 

2531  Repealed. 

2532 2531 

2533 2519 

2534 2520 

2535 2632 

2536  Already  repealed. 

2537 2699 

25.38 2770 

2539 25^3 

2540 2544 

2541 2497 

2542 2498 

2543 2498 

2544 2545 

2545 2541,  2542,  2757 

2546 253« 

2547 2538 

2548  Already  repealed. 

2549  Already  repealed. 

2550  RepeaL       Rewritten 

Into 2548 

2551 2742 

2552 2549 

2553 2499.  2551 

2554 2553 

2555 2554 

2)556     Repeal.       Rewritten 

Into    2548.  2745 

2557 2744 

2558  Repeal  2746 

2559 2743 

2560  Repeal  2743,  2751 

2561 2746 

2562 2747 

2563 2749 

2oiH     Repeal. 

2565 2752 

2566 2752 

2567 2499,  2501 

2568  Repeal 2754 

2569  Repeal. 

2570 2764 

2571  Repeal. 


zlvil 


SURROGATES'  COURTS  TABLE 


Embodied 
Original  iu  revised 

sections  sections 

2572 27")G 

2573 27.^5 

2574 27.-i({ 

2575 2758 

2576 2757 

2577 2751) 

2578 2760 

257}> 2557,  2761,  2762 

2580 1>762 

2581 2759,  2762 

2582  Repeal  2557,  2560 

2583 2557 

2584 2557 

2585 2764 

2586 2H\'A 

2587 2763 

2588  Repeal  2539 

2589 2751 

2590 2558 

2591 2560 

2592 2561 

2593 2562 
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CONSTITUTION  OF  THE  STATE  OF  NEW  YORK 

ADOPTED  NOVEMBER  6,  1894- 


PREAMBLE. 

We  the  people  of  the  State  of  New  York,  grateful  to  Almighty 
God  for  our  freedom,  iu  order  to  secure  its  blessings,  do  estab- 
lish   this  Constitution. 

ARTICLE    FIRST. 

5.>c.     1.  PerauDB    not    to    bo    disfranchised. 

2-  Trial  by  Jury. 

3.  Fre<^om  of  worahlp;  rell^iouB  liberty. 

4.  Ilaheas  corpusl 

5.  ExcesHive  ball  and  flnea. 

6.  Bill  of  rights. 

7.  C^»^lp^*n^^ltI(■n    for    taking   private   property;    private   roads;    drainage 

of  ttgricaUural  lands;  excesn  condemnation. 

8.  FreeiJom  of  speech  and  press;  criminal  proscutlona  for  libel. 

9.  Right   to  atwemble  and   petition;   divorces;   lotteries,    pool-selling  and 

gambling,   laws  to  pi^vent. 

10.  Esob(>ats. 

11.  Feudal   tenures  abolished. 

12.  Allodial   tenures. 

13.  leases  of  agricultural   lands. 

14.  Fines   and   quarter-sales  abolished. 

15.  Purchase  of  lands  from  Indians. 

10.  Coniuion  law  and  acts  of  the  colonial  and  state  legislatures. 

17.  Grants  of  land  made  by  the  king  of  Gteat  Britain  since  1775;  prior 

grants, 
Ifi.  Damages  for  injuries  causing  death. 
19.  Workmen's  compeuadtlon. 

§    !•   PemonM    not    to    be    dinfrancliiiied. 

Xo  member  of  this  State  shall  be  disfranchised,  or  deprived  of 
anj'  of  the  rights  or  privileges  secured  to  any  citizen  thereof, 
unle.ss  by  the  law  of  the  land,  or  the  judgment*  of  his  peers. 

Const.     184C,  art.  I,   S    1< 

{    2.   Trlnl    by  Jury. 

The  trial  by  jury  in  all  cases  in  which  it  has  been  heretofore 
us(h1  shall  remain  inviolate  forever;  but  a  jury  trial  may  be 
waive*!  by  the  parties  in  all  civil  cases  iu  the  manner  to  be  pre- 
scribed by  law. 

Coosit.     1H46,  art.  I.  $  2. 

f    3.    Freedom    of   -wornblp;   reliflrloan   liberty. 

Tlie  free  exercise  and  enjoyment  of  religious  profession  and 
wiirsliip.  with(Uit  discrimination  or  preference,  shall  forever  be 
allou'fd  in  this  State  to  all  mankind;  and  no  person  shall  bo  ren- 
der**d  incompetent  to  be  a  witness  on  account  of  his  r)i)inions 
on  matters  of  religious  belief:  but  the  liberty  of  conscience 
ht»r€»tiy  secured  shall  not  be  sc  construed  as  to  excuse  acts  of 
liivntiouHuess,  or  justify  practices  inconsistent  with  the  peace 
or  safety  of  this  State. 

CoDjjt.     1846,  art.  I,  S  :i. 

f    4.    Habean  eorpn*. 

The   privilege  of  the  writ  of  habeas  corpu.s  shall  not  be  sus- 
EK'nded,  unless  when,  in  cases  of  rebellion  or  invasion,  the  public 
safety  may  require  its  suspension. 
Const.     1H40,  art.  I,   {  4. 
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§§5-8  CONSTITUTION  OF  NEW  YORK.  Abt.  I 

§   6.   ESxcea^lve   ball  and  lines. 

Excessive  bail  shall  not  be  required  nor  excesslYe  fines  im- 
posed, nor  shall  cruel  and  unusual  punishments  be  inflicted,  nor 
shall  witnesses  be  unreasonably  detained. 

Const     1S46,  art.  I,   |  5. 

§   6.  Bill   off   rlflrhtH. 

No  person  shall  bt»  held  to  answer  for  a  capital  or  otherwise 
infamous  crime  (except  in  cases  of  impeachment,  and  in  cases 
of  militia  when  in  actual  service,  and  the  laud  and  naval  forces 
in  time  of  war,  or  which  this  State  may  keep  with  the  consent 
of  Congress  in  time  of  peace,  and  in  cases  of  petit  larceny,  under 
the  regulation  of  the  Legislature),  unless  on  presentment  or  in- 
dictment of  a  grand  jury,  and  in  any  trial  in  any  court  whatever 
the  party  accused  shall  be  allowed  to  appear  and  defend  in  per- 
son and  with  counsel  as  in  civil  actions.  No  person  shall  be 
subject  to  be  twice  put  in  jeopardy  for  the  same  offense:  nor 
shall  he  be  compelled  in  any  criminal  case  to  be  a  witness 
against  himself;  nor  be  deprived  of  life,  liberty  or  property 
without  due  proceiss  of  law;  nor  shall  private  property  be  taken 
for  public  use,  without  just  compensation. 

Const.     1S4C,   art.   I,    fi  6. 

§  7.  Compeniiatlon  ffor  taklnir  private  property  $  private 
roada;  dralnaare  off  airrlcnltnral  lands )  excess  condemna- 
tion. 

When  private  property  shall  be  taken  for  any  public  use,  the 
compensation  to  be  made  therefor,  when  such  compensation  is 
not  made  by  the  State,  shall  be  ascertained  by  a  jury,  or  by  the 
Supreme  Court  with  or  without  a  jury,  but  not  with  a  referee, 
or  by  not  less  than  three  commissioners  appointed  by  a  court 
of  record,  as  shall  be  prescribed  by  law.  Private  roads  may  be 
opened  in  the  manner  to  be  prescribed  by  law;  but  in  every  case 
the  necessity  of  the  road  and  the  amount  of  all  damage  to  be 
sustained  by  the  opening  thereof  shall  be  first  determined  by  a 
jury  of  freeholders,  and  such  amount,  together  with  the  ex- 
penses of  the  proceeding,  shall  be  paid  by  the  person  to  be  bene- 
fited, (rcneral  laws  may  be  passed  permitting  the  owners  or 
occupants  of  agricultural  lands  to  construct  and  maintain  for 
the  drainage  thereof,  necessary  drains,  ditches  and  dykes  upon 
the  lands  of  others,  under  proper  restrictions  and  with  just 
compensation,  but  no  special  laws  shall  be  enacted  for  such 
purposes. 

The  Ivegislature  may  authorize  cities  to  take  more  land  and 
property  than  is  needed  for  actual  construction  in  the  laying 
out,  widening,  extending  or  relocating  parks,  public  places,  high- 
ways or  streets;  provided,  however,  that  the  additional  land  and 
property  so  authoriz(»d  to  be  taken  shall  be  no  more  than  suf- 
ficient to  form  suitable  building  sites  abutting  on  such  park, 
public  place,  highway  or  street.  After  so  much  of  the  land  and 
property  has  been  appropriated  for  such  park,  public  place,  high- 
vyay  or  street  as  is  needed  therefor,  the  remainder  may  be  sold 
or  leased- 

Const.     184C,   art.   I,    S  7.     Anic'ndod   Nov.   4.    1913. 

I  8.  Freedora  of  speech  and  press)  criminal  prosecu- 
tions   ffor    libel.  4 

Every  citizen  may  freely  speak,  write  and  publish  his  senti- 
ments on  all  subjects,  being  responsible  for  the  abuse  of  that 
right;  and  no  law  shall  be  passed  to  restrain  or  abridge  the 
liberty  of  speech  or  of  the  press.     In  all  criminal  prosecutions 
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or  indictpieiits  for  libels,  the  truth  may  be  given  in  evidence  to 
ih»»  jury;  and  if  it  shall  appear  to  the  jury  that  the  matter 
tharj?ed  as  libelous  is  true,  and  was  published  with  good  motives 
and  for  jiLstifiable  ends,  the  *party  shall  be  acquitted;  and  the 
jury  shall  have  the  right  to  determine  the  law  and  the  fact. 

<*oMt.     i>-J«,  art.  I,  I  8. 

§  O.  Rlnrht  to  amieinble  and  petition f  dlvorcen^  lotterlen, 
pooi-nelllnsT    and    flrnmbllnflr,    la^vH    to    prevent.^ 

No  law  shall  be  passed  abridging  the  right  of  the  people  peace- 
ably to  assemble  and  to  petition  the  government,  or  anj*  de- 
partment thereof;  nor  shall  any  divorce  be  granted  otherwise 
than  by  due  judicial  proceedings;  nor  shall  any  lottery  or  the 
sale  of  lottery  tickets,  pool-selling,  book-making,  or  any  other 
kind  of  gambling  hereafter  be  authorized  or  allowed  within  this 
State;  and  the  legislature  shall  pass  appropriate  laws  to  prevent 
offenses  againbt  any  of  the  provisions  of  this  section. 

C\m»t.     184«.  art.   I,  f  10.  "♦ 

}   lO.  Eacheatii. 

The  people  of  this  State,  in  their  right  of  sovereignty,  aie 
deemed  to  possess  the  original  and  ultimate  property  in  and  to 
nil  lands  within  the  jurisdiction  of  the  State;  and  all  lands  the 
title  to  which  shall  fail,  from  a  defect  of  heirs,  shall  revert,  or 
es<-heat  to  the  people. 

Coiut.     1B4B,  art.  I,  {  11. 

I   11.  F*eadal   tennrea   abollahed. 

All  feudal  tenures  of  every  description,  with  all  their  incidents, 
are  declared  to  be  abolished,  saving  however,  all  rents  and  ser- 
vices certain  which  at  any  time  heretofore  nave  been  lawfully 
created  or  reserved. 

Const.     184«,  art.  I,  i  12. 

I   12.  Allodial   tenure*. 

All  lauds  within  this  State  are  declared  to  be  allodial,  so  that, 
subject  only  to  the  liability  to  escheat,  the  entire  and  absolute 
property  is  vested  in  the  owners,  according  to  the  nature  of  their 
respective  estates. 

Con»t.     1846,  art.  I,   |   1.3. 

I  13.  fjcaaeii    of    airrlcnltnral    lands. 

No  lease  or  grant  of  agricultural  land,  for  a  longer  period  than 
twelve  year*,  hereafter  made,  in  which  shall  be  reserved  any 
rent  or  service  of  any  kind,  shall  be  valid. 

Con»t.     1S46,   art.   I,   1  14. 

i   14.  Flnen    and    qnarter-nales    abollnhed. 

All  fines,  quarter-sales  or  other  like  restraints  upon  alienation, 
reserved  in  any  grant  of  land  hereafter  to  be  made,  shall  be  void. 

Con^t.     1846,   art.   I,   |   16. 

i   15.  Pnrehaiie  of  lands   of  Indlann. 

No  purchase  or  contract  for  the  sale  of  lands  in  this  State, 
made  since  the  fourteenth  day  of  October,  one  thousand  seven 
hundred  and  seventy-five;  or  which  may  hereafter  be  made,  of, 
or  with  the  Indians,  shall  be  valid,  unless  made  under  the  au- 
thority, and  with  the  consent  of  the  Legislature. 

Conat.     1846,   art.   I,    |   16. 

I  16.  Common  Imw  and  acta  of  the  colonial  and  Mtate 
leffrlalutnren. 

Such  parts  of  the  common  law,  and  of  the  acts  of  the  Legis- 
lature of  the  colony  of  New  York,  as  together  did  form  the  law 
of  the  s'-aid  col<Hiy,  on  the  nineteenth  day  of  April,  one  thousand 

5 


1 


§§  17-19  CONSTITUTIOX  OF  NEW  YORK.  Abt.  I 

seven  huiulred  imd  sovouty-iive,  and  the  resolutions  of  the  Con- 
gress of  the  said  colony,  and  of  the  convention  of  the  State  of 
New  York,  in  force  on  the  twentieth  day  of  April,  one  thousand 
seven  hundred  and  seventy-seven,  which  have  not  since  expired, 
or  been  repealed  or  alten»d;  and  such  acts  of  the  legislature 
of  this  State  as  are  now  in  force,  shall  be  and  continue  the  law 
of  this  State,  subject  to  such  alterations  as  the  Legislature  shall 
make  concerning  the  same.  But  all  such  parts  of  the  commo^n 
law,  and  sucn  of  the  said  acts,  or  parts  thereof,  as  are  repugnant 
to  this  (^mstitution,  are  hereby  abrogated. 
CoDBt.     1840,   art.   I.    |   17. 

K  17.  Granta  of  land  made  by  the  Iclns  of  Great  Britain 
■Inee  1776;  prior  fcrantii. 

All  grants  of  laud  within  this  State,  made  by  the  king  of 
Great  Britain,  or  persons  acting  under  his  authority,  after  the 
fourteenth  day  of  October,  one  thousand  seven  hundred  and  sev- 
enty-five, ►shall  be  null  and  void;  but  nothing  contained  in  this 
Constitution  shall  aflFect  any  grants  of  land  within  this  State, 
made  by  the  authority  of  the  said  king  or  his  predecessors,  or 
shall  annul  any  charters  to  bodies  politic  and  corporate,  by  him 
or  them  made,  before  that  day;' or  shall  affect  any  such  grants 
or  charters  since  made  by  this  State,  or  by  persons  acting  under 
its  authority;  or  shall  impair  the  obligation  of  any  debts  con- 
tracted by  the  State,  or  individual??,  or  bodies  corporate,  or  any 
other  rights  of  property,  or  any  suits,  actions,  rights  of  action, 
or   other   procetMiings   in   courts   of   justice. 

Const.     1S4G,   art.   1,    f   18. 

g   18.  Damaffen    for   Injuries   eannlnflr   death. 
The  right  of  action   now  existing  to  recover  damages  for  in- 
juries   resulting    in    death,    shall  -never    be    abrogated;    and    the 
amount  recoverable  shall  not  be  subject  to  any  statutory  limita- 
tion. 

New. 

I   10.  Workmen*!*    compenNatlon. 

Nothing  contained  in  this  Constitution  shall  be  construed  to 
limit  the  power  of  the  Legislatun*  to  enact  laws  for  the  pro- 
tection of  the  lives,  health,  or  safety  of  employees;  or  for  the 
payment,  either  by  employers,  or  by  employers  and  employees  or 
otherwise,  «'ither  directly  or  thnnigh  a  State  or  other  system  of 
insurance  or  otherwise,  of  compensation  for  injuries  to  employees 
or  for  death  of  employees  resulting  from  such  injuries  with- 
out regard  to  fault  as  a  cause  thereof,  except  where  the  injury 
is  occasioned  by  the  willful  intention  of  the  injured  employee  to 
bring  about  the  injury  or  death,  of  himself  or  of  another,  or 
where  the  injury  results  solely  fr«m  the  intoxication  of  the  in- 
jured employee  while  on  duty;  or  for  the  adjustment,  determina- 
tion and  settlement,  with  or  with(vut  trial  by  jury,  of  issues 
which  may  arise  under  such  legislation;  or  to  provide  thai  the 
right  of  such  compensation,  and  the  remedy  therefor  shall  be  ex- 
clusive of  all  other  rights  and  remedies  for  injuries  to  employees 
or  for  death  resulting  from  such  injuries;  or  to  provide  that  the 
amount  of  such  compensation  for  death  shall  not  exceed  a  fixed 
or  d(?terminable  sum;  provide<l  that  all  moneys  paid  by  an  em- 
ployer to  his  eniploy<'es  or  their  l(»irnl  representatives,  by  reason 
of  the  enactment  of  any  of  the  laws  herein  authorized,  shall  be 
held  to  be  a  proper  charge  in  the  cost  of  operating  the  business 
of   the    employer. 

Added  Nov.  4,    1913. 
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ARTICLE    SBCOND. 

Bee.     1.  QaaltacfttiDn  of  Totere. 

2.  PenoDS  excluded  from  right  of  suffrage. 

3.  Ortaln  occispationfi  and  conditions  not  to  affect  rosldeece. 

4.  Registration  and  election  laws  to  be  passed. 

5.  Manner  of  Totlng. 

«.  Registration  and  election  boards  to  be  non-partisan,  except  at  town 
and  Tillage  elections. 

i   1.  ^nmllflcmtloii  of  irotern. 

Everj'  citizen  of  the  age  of  twority-one  yours,  who  shall  have 
b€H»n  a  citizen  for  ninety  days,  and  an  inhabitant  t>f  this  Slate 
one  year  next  preceding  an  election,  and  for  the  last  four  months 
a  resident  of  the  county  and  for  the  last  thirty  days  a  resident 
of  the  election  district  in  which  he  or  she  may  offer  his  or  her 
vote,  shall  be  entitled  to  vote  at  such  election  in  the  election  dis- 
trict of  which  he  or  she  shall  at  the  time  be  a  resident,  and  not 
elsewhere,  for  all  otflcers  that  now  are  or  hereafter  may  be 
elective  by  the  people,  and  upon  all  cjuestions  which  may  be  sub- 
mitUHl  to  the  vote  of  the  people,  provided,  however,  that  a  citizen 
by  marriage  shall  have  been  an  inhabitant  of  the  United  States 
for  five  years;  and  providtnl  that  in  time  of  war  no  elector  in 
the  actual  military  service  of  the  State,  or  of  the  United  States, 
in  the  array  or  navy  thereof,  shall  be  deprived  of  his  or  her 
vote  by  reason  of  his  or  her  absence  from  such  election  district; 
and  the  Legislature  shall  have  power  to  provide  the  manner  in 
which  and  the  time  and  place  at  which  such  absent  electors  may 
vote,  and  for  the  return  and  canvass  of  their  votes  in  the  election 
districts  in  which  they  respectively  reside. 

Const.  1846.  art.  11.  |  1. 

Amended  Nor.  6.  1917. 

f  2.  Persona   cxcladed  from  tlie  rifclit  of  mnftmKc. 

No  person  who  shall  receive,  accept,  or  offer  to  receive,  or  pay, 
offer  or  promise  to  pay,  contribute,  offer  or  promise  to  contribute 
to  another,  to  be  paid  or  used,  any  money  or  other  valuable  thing 
as  a  compensation  or  reward  for  the  giving  or  withholding  a 
vote  at  an  election,  or  who  shall  make  any  promise  to  inrtu<u:e 
the  giving  or  withholding  any  such  vote,  or  who  »hall  make  or 
become  directly  or  indirectly  interested  in  any  bet  or  wager  de- 
liending  upon  the  result  of  any  election,  shall  vote  at  snch  (»lec- 
tion;  and  npon  challenge  for  such  cause,  the  person  so  chal- 
lenged, before  the  otDcers  authorized  for  that  purpose  shall  re- 
ceive his  vote,  shall  swear  or  affirm  before  swh  offi-ers  that  lip 
has  not  received  or  offcrwl,  does  not  expect  to  receive,  has  not 
paid,  offered  or  promised  to  pay,  contributed,  offered  or  promised 
to  contribute  to  another,  to  be  paid  or  used,  any  money  or  other 
raluable  thing  as  a  compensation  or  reward  for  the  giving  or 
withholding  a  vote  at  such  election,  and  has  not  made  any 
pnjmise  to  influence  the  giving  or  withholding  of  any  such  vote, 
nor  made  or  become  directly  or  indirectly  interested  in  any  bet 
or  wager  depending  upon  the  result  of  such  election.  The  Legis- 
lature shall  enact  laws  excluding  from  the  right  of  suffrage  all 
persons  convicted  of  bribery  or  of  any  infamous  crime. 

Cooat.    1846,  art.  II,  S  2. 
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I  3.  Certain  occnpatlona  and  conditions  not  to  nfre<*t 
realdence. 

For  the  purpose  of  voting,  no  porson  shall  be  deemed  to  have 
gained  or  lost  a  residence,  by  reason  of  his  presence  or  nhsencej 
while  employed  in  the  service  of  the  Unitetl  States;  nor  while 
engaged  in  the  navigation  of  the  wot-ers  of  this  State  or  of  the 
United  States,  or  of  the  high  seas*:  nor  while  n  student  of  nny  * 
seminary  of  learning;  nor  while  kept  at  any  almshouse,  or  other 
asylum,  or  institution  wholly  or  partly  supported  at  public  ex- 
pense or  by  charity;  nor  while  confined  in  any  public  prison. 

Gonat.    1846.  art.  II,  |  8. 

S  4.  Reirifltratlon  and  election  laiva  to  be  paHsed.. 

Laws  shall  be  made  for  ascertaining,  by  proper  proofs,  the 
citizens  who  shaH  be  entitled  to  the  right  of  suffrage  hereby  es- 
tablished, and  for  the  registration  of  voters;  which  registration 
shall  be  comiHeted  at  least  ten  days  before  each  election.  Such 
registration  shall  not  be  required  for  town  and  village  elections 
except  by  express  provision  of  law.  In  cities  and  villages  having 
five  thousand  inhabitants  or  more,  according  to  the  last  pre- 
ceding State  enumeration  of  inhabitants,  voters  shall  be  registered 
upon  personal  application  only;  but  voters  not  residing  .in  such 
cities  or  villages  shall  not  be  required  to  apply  in  person  for 
registration  at  the  first  meeting  of  the  officers  having  charge  of 
the  registry  of  voters. 

Const.    1846,  art.  II,  S  4. 

g  6.  Manner  of  Totlnflr. 

All  elections  by  the  citizens,  except  for  such  town  officers  as 
may  by  law  be  directed  to  be  otherwise  chosen,  shall  be  by  ballot, 
or  by  such  other  method  as  may  be  prescribed  by  law,  provided 
that  secrecy  in  voting  be  preserved. 

Const.    1846,' art.  II,  g  6. 


I  6.  Reftriatratlon  and  election  boards  to  be  bi-partisan, 
except  at  toirn  and  Tlllafirc  electlonii. 

All  laws  creating,  regulating  or  affecting  boards  or  officers 
charged  with  the  duty  of  registering  voters,  or  of  distributing 
ballots  at  the  polls  to  voters,  or  of  receiving,  recording  or  count- 
ing votes  at  elections,  shall  secure  equal  representation  of  the 
two  political  parties  which,  at  the  general  election  next  preceding 
that  for  which  such  boards  or  officers  are  to  serve,  cast  the  high- 
est and  the  next  highest  number  of  votes.  All  such  boards  and 
officers  shall  be  appointed  or  elected  in  such  manner,  and  upon 
!he  nomination  of  such  representatives  of  said  parties  respectively, 
51  s  the  Legislature  may  direct.  Existing  laws  on  this  subject 
shall  continue  until  the  Legislature  shall  otherwise  provide.  Thia 
section  shall  not  apply  to  town  meetings,  or  to  village  elections. 

Heir. 
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article:,  third. 

See.    1.  ItffifllatlTe  powen. 

2.  Number  and  terms  of  senators  and  assemblymen. 

8.  Senate  districts. 

4b  Enamerations  and  reapportionments. 

ft.  Apportionment  of  ansomblymen;   creation  of  asscmblj  districts. 

6.  Oompensation  of  members. 

7.  CiTil  appointments  of  members  void. 

&  Pnrsona  disqualified  from  being  members. 

9.  Time  of  elections. 

10.  Powers  of  eacb  bouse. 

11.  Joomals:  open  sessions;  adjonmments. 

12.  Members  not  to  be  qv<*stioned  for  speeches. 

13.  Bills  may  originate  in  either  house. 

14.  Enacting  clause  of  bills. 

15.  Manner  of  passing  bills. 

16.  PriTste  and  local  bills  not  to  embrace  more  than  one  subject. 

17.  Existing  law  made  applicable  to  bo  Inserted. 

18.  Casea  in  which  private  and  loonl  bills  -sball  not  be  passed;   restrlo 

tfons  as  to  laws  anthorlxlng  street  rsilroads. 

19.  Private  claims  not  to  be  audited  by  legislature. 

20.  Two-tblrds  bills. 

21.  Appropriation  bills. 

22.  Restrictions  as  to  provisions  in  the  appropriation  or  supply  bills. 

23.  Certain  sections  not  to  apply  to  commission  bills. 

24.  Tsx  bills  to  state  tax  distinctly. 

25.  When  ayes  and  nays  necessary;  three-fifths  to  constitute  quorum. 
20.  Boards  of  supervisors. 

27.  Local  legislative  powers. 

28.  Extra  compensstlon  prohibited. 

20.  Prison  labor;  contract  system  abolished. 

% 

I  1.  L^grlala-ifve  po-vrertt. 

The  legislatire  power  of  this  State  shall  be  rested  in  the  Senate 
and  Assembly. 

Const.    1846,  art.  IIJ,  |  1. 

I  2.  ICnmber  and  tevitin  of  nenatorii  nnd  niiHcinlylynien. 

The  Senate  shall  consist  of  fifty  members,  except  as  hereinafter 

CroTided.  The  senators  elected  in  the  year  one  thousand  e'^rht 
undred  and  ninety-five  shall  hold  their  offices  for  three  years, 
and  their  successors  shall  be  chosen  for  two  years.  The  A'^sem- 
bly  shall  consist  of  one  hundred  and  fifty  members  who  i«hull  be 
chosen  for  one  year. 

Const.    1846,  art.  Ill,  9  2. 

i  3*  Senate  dlsirlcta. 

The  State  shall  be  divided  into  fifty  districts  to  he  called  sen- 
ate districts,  each  of  which  shall  choose  one  .senator.  The  dis- 
tricts shall  be  numbered  from  one  to  fifty,  inclusive. 

District  number  one  (1)  shall  consist  of  the  countit^s  t)f  Suffolk 
and   Richmond. 

I>i.«itrict  number  two  (2)  shall  consist  of  the  county  of  Queens. 

District  number  three  (3)  shall  consi.ft  of  that  part  of  the 
county  of  Kings  comprising?  the  first,  s^n-ond,  third,  fourth,  fifth 
and  sixth  wards  of  the  city  of  Brooklyn. 

Di?»trict  number  four  (4)  shall  consist  of  that  part  of  the  county 
of  Kines  comprising  the  seventh,  thirteenth,  nineteenth  nnd 
twenty-Srst  wards  of  the  city  of  Brooklyn 

Dis^ict  number  Ave  (5)  shall  consist  of  that  part  of  the  county 
2  8 
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of  Kings  oomprising  the  cijrbth,  t<?nth,  twelfth  and  thirtieth  wards 
of  the  city  of  Brooklyn,  and  the  ward  of  the  city  of  Brooklyn 
which  w^as  formerly  the  town  of  Oravesend. 

District  number  six  (<>)  shall  consist  of  that  part  of  the  county 
of  Kings  comprising  the  ninth,  eleventh,  twentieth  and  twenty- 
second  wards  of  the  city  of  Brooklyn. 

District  number  seven  (7)  shall  consdst  of  that  part  of  the 
county  of  Kings  comprising  the  fourteenth,  fifteenlii,  sixteenth 
and  seventeenth  war<ls  of  the  city  of  Brooklyn. 

District  number  eight  (8)  shall  consij*t  of  that  part  of  the  county 
of  Kings  comprising  the  twenty-third,  twenty-fourth,  twenty- 
fifth  and  twenty-ninth  wards  of  the  city  of  Brooklyn.,  and  the 
town  of  Flallands. 

District  number  nine  (9)  shall  consist  of  that  part  of  the  county 
of  Kings  comprising  the  eighteenth,  twenty-sixth,  twenty-sev- 
enth and  twenty-eighth  wanis  of  the  city  of  Brooklyn. 

District  number  ten  (10)  shaH  consist  of  that  part  of  the  county 
of  New  York  within  and  bounded  by  a  line  beginning  at  Canal 
street  and  the  Hudson  river,  and  running  thence  along  Canal 
street,  Hudsoft  street,  Dominick  street.  Varick  street,  Broome 
street,  Sullivan  street,  Spring  street,  Broadway,  Canal  street, 
the  Bowery,  Division  street.  Grand  street  and  Jackson  street,  to 
the  Eaf?t  river  and  thence  around  the  southern  end  of  Manhattan 
island,  to  the  place  of  beginning,  and  also  Governor's,  Bedloe's 
and  Ellis  islands. 

District  number  eleven  (11)  shall  consist  of  that  part  of  the 
county  of  New  York  lying  north  of  district  number  ten,  and  within 
and  bounded  by  a  line  beginning  at  the  junction  of  Broadway  and 
Canal  street,  and  running  thence  along  Broadway',  Fourth  street, 
the  Bowery  and  Third  avenue,  St.  Mark's  place.  Avenue  A, 
Seventh  street,  Avenue  B,  Clinton  street,  Rivington  street,  Nor- 
folk street.  Division  street.  Bowery  and  Canal  street,  to  the 
place  of  beginning. 

District  number  twelve  (12)  shall  consist  of  that  part  of  the 
county  of  New  York  lying  north  of  districts  numbers  ten  and 
eleven  and  within  and  bounded  by  a  line  beginning  at  Jackson 
street  and  the  Etist  river,  and  running  thence  through  Jackson 
street,  Grand  street.  Division  street.  Norfolk  street,  Rivington 
street,  Clinton  street.  Avenue  B.  Seventh  street,  Avenue  A. 
St.  Mark's  place.  Third  avenue.  East  Fourteenth  street  to  the 
East  river,  and  along  the  East  river,  to  the  place  of  beginning. 

District  number  thirteen  (13)  shall  consist  of  that  part  of  tile 
county  0/  N(»w  York  lying  north  of  district  number  ten.  and 
within  and  bounded  by  a  line  be.cr'nTiiniT  at  the  Hudson  river  at 
the  foot  of  Canal  street,  and  runiiirig  thence  along  Canal  street, 
Hudson  street,  Dominick  street.  Varifk  street,  Broome  street, 
Sullivan  street.  Spring  street.  Broadwny,  Fourth  street,  the  Bow- 
ery and  Third  avenue.  Fourteenth  street.  Sixth  avenue.  West 
Fifteenth  street.  Seventh  avenue,  West  Ninet(»euth  street.  Eighth 
avenue.  West  Twentieth  street,  and  the  Huds(m  river,  to  the 
place  of  beginning. 

District  number  fourteen  (14)  shall  consist  of  that  part  of  the 
county  of  New  York  lying  north  of  districts  numbers  twelve  and 
thirteen,  and  within  and  boimded  by  a  line  beginning  at  East 
Fourteenth  street  and  the  East  river,  and  running  thence  along 
East  Fourteenth  street.  Irving  place.  East  Nineteenth  street. 
Third  avenue»»East  Twenty-third  street,  Lexington  avenue,  Eait 
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Fifty-third   street.   Third  avenue.   East  Fifty-second   street,   and 
the  East  riyer,  to  the  place  of  beginning. 

District  number  fifteen  (1.1)  shnll  consist  of  that  part  of  the 
county  of  New  York  lying  north  of  district  number  thirteen,  and 
within  and  bounded  by  a  line  beginning  at  the  junction  of  West 
Fourteenth  street  and  Sixth  avenue,  and  running  thence  along  ' 
Sixth  avenue,  W'est  Fifteenth  street,  Sovonth  avenue,  West  For- 
tieth street.  Eighth  avenue,  and  the  transverse  road  across  Cen- 
tral park  to  Ninety-seventh  street,  Fifth  avenue.  Bast  Ninety- 
sixth  street,  Lexington  avenue.  Bast  Twenty-third  street.  Third 
avenue,  East  Nineteenth  street,  Irving  place  and  Fourteenth 
street,  to  the  place  of  beginning. 

District  number  sixteen  (10)  shall  consist  of  that  part  of  the 
county  of  New  York  lying  north  of  district  number  thirteen,  and 
within  and  bounded  by  a  line  beginning  at  Seventh  avenue  and 
West  Nineteenth  street,  and  running  thei>ce  along  W^est  Nine- 
te**nth  street.  Eighth  avenue,  W'est  Twentieth  street,  the  Hudson 
rirer.  West  Forty-sixth  street.  Tenth  avenue,  W^est  Forty-third 
street.  Eighth  avenne,  W'est  Fortieth  street  and  Seventh  avenue, 
to  the  place  of  beginning. 

District  number  seventeen  (17)  shall  consist  of  that  part  of  the 
county  of  New  York  lying  north  of  district  number  sixteen,  and 
within  and  bounded  by  a  line  beginning  at  the  junction  of  Eighth 
avenue  and  West  Forty-third  street,  and  running  thence  along 
West  Forty-third  street,  Tenth  avenue,  W^est  Forty-sixth  street, 
the  Hudson  river,  West  Eighty-ninth  street.  Tenth  or  Amsterdam 
avenue.  West  Eighty-sixth  street.  Ninth  or  Columbus  avenue. 
West  Eighty-first  street  and  Eighth  avenue,  to  the  place  of 
beginning. 

District  number  eighteen  (IS)  shall  consist  of  that  part  of  the 
county  of  New  York  lying  north  of  district  number  fourteen,  and 
within  and  bounded  by  a  line  beginning  at  the  junction  of  East 
Fifty-second  street  and  the  East  river,  and  running  thence  along 
East  Fifty-second  street.  Third  avenue,  East  Fifty-third  street, 
Lexington  avenue,  East  Eighty-fourth  street,  Second  avenue, 
East  Eighty-third  street  and  the  Bast  river,  to  the  place  of  be- 
ginning; and  also  Black welFs  island. 

District  number  nineteen  (19)  shall  consist  of  that  part  of  the 
county  of  New  York  lying  north  of  district  number  seventeen, 
and  within  and  bounded  by  a  line  beginning  at  West  Eighty- 
ninth  street  and  the  Hudson  river,  and  running  thence  along  the 
Hudson  river  and  Spuyten  Duyvil  creek  around  the  northern  end 
of  Manhattan  island:  thence  southerly  along  the  Harlem  river  to 
the  north  end  of  Fifth  avenue;  thence  along  Fifth  avenue.  East 
One  Hundred  and  Twenty-ninth  street.  Fourth  or  Park  avenue. 
East  One  Hundred  and  Tenth  street.  Fifth  avenue,  to  trans- 
verse road  across  Central  park  at  Ninety-seventh  street,  Eighth 
avenue.  West  Eighty-first  street,  Ninth  or  Columbus  avenne. 
West  Eighty-sixth  street.  Tenth  or  Amsterdam  avenue  and  W'est 
Eighty-ninth  street,  to  the  place  of  beginning. 

District  number  twenty  (20)  shall  wnsist  of  that  part  of  the 
county  of  New  York  lying  north  of  districts  numbers  eighteen 
and  fifteen,  and  within  and  bounded  by  a  line  beginning  at  East 
Righty-thiixi  street  and  the  East  river,  running  theuce  throuL'h 
East  Eighty-third  street.  Second  avenue.  East  Eij^'hty-fourth 
street,  I^exington  avenue.  East  Ninety-sixth  street,  rifth  avenue. 
East  One  Hundred  and  Tenth  street.  Fourth   or  Park  avenue. 

It 
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East  One  Hundred  and  Nineteenth  street  to  the  Hiirlem  river, 
and  along  the  Harlem  and  East  rivers,  to  the  place  of  beginning^; 
and  also  Randall's  island  and  Ward's  island. 

All  the  above  districts  in  the  co^inty  of  New  York  bounded  upon 
,or  along  the  boundary  waters  of  the  county,  shall  be  deemed  to 
extend  to  the  county  line. 

District  number  twenty-one  (21)  shall  conslBt  of  that  part  of  the 
county  of  New  York  lying  north  of  districts  numbers  nineteen 
and  twenty,  within  and  bounded  by  a  line  beginning  at  East  One 
Hundred  and  Nineteenth  street  and  the  Harlem  river,  and  running 
thence  along  East  One  Hundred  and  Nineteenth  street.  Fourth 
or  Park  avenue,  One  Hundred  and  Twenty-Ninth  street,  Fifth 
avenue  and  the  Harlem  river  to  the  place  of  beginning;  and  all 
that  part  of  the  county  of  New^  York  not  hereinb*»fore  described. 

District  number  twenty-two  (22)  shall  consist  of  the  county  of 
Westchester. 

District  number  twenty-three  ^23)  shall  consist  of  the  counties 
of  Orange  and  Rockland. 

District  number  twenty-four  ^24)  shall  consist  of  the  counties 
of  Dutchess,  Columbia  and  Putnam.    . 

District  number  twenty-five  (25)  shall  consist  of  the  counties  of 
Ulster  and  Greene. 

District  number  twenty-six  (2(1),  shall  consist  of  the  counties  of 
Delaware,   Chenango  and  Sullivan. 

District  number  twenty-seven  (27)  shnll  consist  of  the  counties 
of  Montgomery,   Fulton,  Hamilton   and  Schoharie. 

District  number  twenty-eight  (28)  shnll  consist  of  the  counties 
of  Saratoga,   Schenectady  and  Washington. 

District  number  twenty-nine  (29)  shall  consist  of  the  county  of 
Albany. 

District  number  thirty  (30)  shall  consist  of  the  county  of  Rens- 
selaer. 

District  number  thirty -one  (31)  shall  consist  of  the  counties  of 
Clinton,  Essex  and  Warren. 

District  number  thirty-two  (32)  shall  consist  of  the  counties  of 
St.  Lawrence  and  Franklin. 

District  number  thirty-three  (33)  shall  consist  of  the  counties 
of  Otsego  and  Herkin.er. 

District  number  thirty-four  (34)  shall  consist  of  the  county  of 
Oneida. 

District  number  thirty-five  (35)  shall  consist  of  the  counties  of 
Jefferson  and  Lewis. 

District  number  thirty -six  (3<^»)  shall  consist  of  the  county  of 
Onondaga. 

District  number  thirty-seven  (37)  shall  consist  of  the  counties 
of  Oswego  and  Madison. 

District  number  thirty-eight  (38)  shall  consist  of  the  counties 
of  Broome,  Cortland  and  Tioga. 

District  number  thirty-nine  (39)  shall  consist  of  the  counties  of 
Cayuga  and  Seneca. 

District  number  forty  (40)  shall  consist  of  the  counties  of 
Chemung.  Tompkins  and  Schuyler. 

District  number  forty-one  (41)  shall  consist  of  the  counties  of 
Steuben  and  Yates. 

District  number  forty-two  (42)  shall  consist  of  th**  counties  of 
Ontario  and  Wayne. 

District  number  forty-three  (43)  shall  consist  of  that  i>art  of  th€ 
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coanty  of  Monroe  comprising  the  towns  of  Brighton,  Henrietta, 
Irondeqooit,  Mendon,  Fenfield,  Ferinton,  Pittsford,  Hush  and 
Webster,  and  the  fourth,  sixth,  seventh,  eighth,  twelfth,  thir- 
teenth, fourteenth,  sixteenth,  seventeenth  and  eighteenth  wards 
of  the  citj  of  Rochester,  as  at  present  constituted. 

District  number  forty-four  (44)  shall  consist  of  that  part  of  the 
connty  of  Monroe  comprising  the  towns  of  Chili,  Clarkson,  Gates, 
Greece,  Hamlin,  Ogden,  Parma,  Rig:i,  Sweden  and  Wheatland, 
and  the  first,  second,  third,  fifth,  ninth,  tenth,  eleventh,  fifteenth, 
nineteenth  and  twentieth  wards  of  the  city  of  Rochester,  as  at 
present  constituted. 

pistrict  number  forty-five  (45)  shall  consist'  of  the  counties  of 
Niagara,  Genesee  and  Orleans. 

District  number  forty-six  (46)  shall  consist  of  the  counties  of 
Allegany,   Livingston  and  Wyoming. 

District  number  forty-seven  (47)  shall  consist  of  that  part  of 
the  county  of  Erie  comprising  the  first,  second,  third,  sixth,  fif- 
teenth, nineteenth,  twentieth,  twenty-first,  twenty -second,  twenty- 
third  and  twenty-fourth  wards  of  the  city  of  Buffalo,  as  at  present 
constituted. 

District  number  forty-eight  (48)  shall  consist  of  that  part  of 
the  county  of  Erie  comprising  the  fourth,  fifth,  seventh,  eighth, 
ninth,  tenth,  eleventh,  twelfth,  thirteenth,  fourteenth  and  six- 
teenth wards  of  the  city  of  Buffalo,  as  at  present  constituted. 

District  number  forty -nine  (49)  shall  consist  of  that  part  of  the 
county  of  Erie  comprising  the  seventeenth,  eighteenth  and  twenty- 
fifth  wards  of  the  city  of  Buffalo,  as  at  present  cpnstitoted;  and 
all  the  remainder  of  the  said  county  of  Erie  not  hereinbefore 
described. 

District  number  fifty  (50)  shall  consist  of  the  counties  of  Chau- 
tauqua and   Cattaraugus. 

Cooat.    1S4«,  art.  Ill,  §  3. 

I  4.  Ennmeratlonii   and  reapportionments. 

An  enumeration  of  the  inhabitants  of  the  State  shall  be  taken 
under  the  direction  of  the  Secretary  of  State,  during  the  months 
of  May  and  June,  in  the  year  one  thousand  nine  hundred  and  five, 
and  in  the  same  months  every  tenth  year  thereafter;  and  the  said 
districts  shall  be  so  altered  by  the  Legislature  at  the  first  regular 
session  after  the  return  of  every  enumeration,  that  each  senate 
district  shall  contain  as  nearly  as  may  be  an  equal  number  of 
inhabitants,  excluding  aliens,  and  be  in  as  compact  form  as  prr,c- 
ticable,  and  shall  remain  unaltered  until  the  return  of  another 
enumeration,  and  shall  at  all  times  consist  of  contiguous  ter- 
ritory, and  no  county  shall  be  divided  in  the  formation  of  a  senate 
district  except  to  make  two  or  more  senate  districts  wholly  in 
such  county.  No  town,  and  no  block  in  a  city  inclosed  by  streets 
or  public  ways,  shall  be  divided  in  the  formation  of  senate  dis- 
tricts; nor  shall  any  district  contain  a  greater  excess  in  popula- 
tion over  an  adjoining  district  in  the  same  county,  than  the  popu- 
lation of  a  town  or  block  therein  adjoining  such  district.  Counties, 
towns  or  blocks  which,  from  their  location,  nuay  be  included  in 
either  of  two  districts,  shall  be  so  placed  as  to  make  said  districts 
most  nearly  equal  in  number  of  inhabitants,  excluding  aliens. 

No  county  shall  have  four  or  more  senators  unless  it  shall  have 
a  full  ratio  for  each  senator.  No  county  shall  have  more  than 
one-third  of  all  the  senators;  and  no  two  counties  or  the  territory 
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thereof  as  now  orjranized,  which  are  adjoining  counties,  or  which 
are  separated  only  by  public  waters,  shall  have  more  than  one- 
half  of  all  the  senators. 

The  ratio  for  apportioning  senators  shall  always  be  obtained  by 
dividing  the  number  of  inhabitants,  excluding  aliens,  by  fifty, 
and  the  Senate  shall  always  be  composed  of  fifty  members,  except 
that  if  any  county  having  three  or  more  senators  at  the  time  of 
any  apportionment  shall  be  entitled  on  such  ratio  to  an  additional 
senator  or  senators,  such  additional  senator  or  senators  shall  be 
given  to  such  county  in  addition  to  the  fifty  senators,  and  the 
whole  number  of  senators  shall  be  increased  to  that  extent. 

Conpt.    1846.  art.  Ill,  i  4. 

8  5.  Apportionment  of  aaiiemblymeni  creation  of  aaneni- 
1*ly  dlstrlctfi. 

The  members  of  the  assembly  shall  be  chosen  by  single  dis- 
tricts, and  shall  be  apportioned  by  the  Legislature  at  the  first  regu- 
lar session  after  the  return  of  every  enumeration  among  the  sev- 
eral counties  of  the  State,  as  nearly  as  may  be  according  to  the 
number  of  their  respective  Inhabitants,  excluding  aliens.  Every 
county  heretofore  established  and  separately  organized,  except 
the  county  of  Hamilton,  shall  always  be  entitled  to  one  member 
of  assembly,  and  no  county  shall  hereafter  be  erected  unless  its 
population  shall  entitle  it  to  a  member.  The  county  of  Hamilton 
shall  elect  with  the  county  of  Fulton,  until  the  population  of  the 
county  of  Hamilton  shall,  according  to  the  ratio,  entitle  it  to  a 
member.  But  .the  Legislature  may  abolish  the  said  county  of 
Hamilton  and  annex  the  territory  thereof  to  some  other  county  or 
counties.  • 

The  quotient  obtained  by  dividing  the  whole  number  of  inhab- 
itants of  the  State,  excluding  aliens,  by  the  number  of  members 
of  assembly,  shall  be  the  ratio  for  apixiintment,  which  shall  be 
made  as  follows:  One  member  of  assembly  shall  be  apportioned 
to  every  county,  including  Fulton  and  Hamilton  as  one  county, 
containing  less  than  the  ratio  and  one-half  over.  Two  members 
Rhall  be  apportioned  to  every  other  county.  The  remaining  mem- 
bers of  assembly  shall  be  apportioned  to  the  counties  having  more 
than  two  ratios  according  to  the  number  of  inhabitants,  exclud- 
ing aliens.  Members  apportioned  on  remainders  shall  be  appor- 
tioned to  the  counties  having  the  highest  remainders  on  the  order 
thereof  respectively.  No  county  shall  have  more  members  of 
assembly  than  a  county  having  a  greater  number  of  inhabitants, 
excluding  aliens. 

Until  after  the  next  enumeration,  members  of  the  Assembly 
shall  be  apportioned  to  the  several  counties  as  follows:  Albany 
county,  four  members;  Allegany  county,  one  member;  Broome 
county,  two  members;  Cattaraugus  county,  two  members;  Cay- 
uga county,  two  members;  Chautauqua  county,  two  members; 
Chemung  county,  one  member;  Chenango  county,  one  member; 
Clinton  county,  one  member;  Columbia  county,  one  member;  Cort- 
land county,  one  member;  Delaware  county,  one  member;  Dutch- 
ess county,  two  members;  Erie  county,  eight  members;  Essex 
county,  one  member;  Franklin  coimty,  one  member;  Fulton  and 
Hamilton  counties,  one  member:  Genesee  county,  one  member; 
Greene  county,  one  member;  Herkimer  county,  one  member; 
Jefferson  county,  two  members;  Kings  county,  twenty-one  mem- 
bers; Lewis  county,  one  member;  Livingston  county,  one  mem- 
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ber:  Madison  county,  one  member;  Monroe  county,  fouc  members; 
Montgomery  county,  one  member;  New  York  county,  tbirty-five 
meiiil^rs;  Niagara  county,  two  mt^mbers;  Oneida  county,  three 
member:*;  Onondaga  county,  four  members;  Ontario  county,  one 
D)ember:  Orange  county,  two  members;  Orleans  county,  one  mem- 
ber; Oswego  county,  two  members;  Otsego  county,  one  member; 
rutuam  county,  one  member;  Queens  county,  three  members; 
Ueusselaer  county,  three  members;  Richmon<l  county,  one  mem- 
ber; Rockland  county,  one  member;  St.  Lawrence  county,  two 
members:  Saratoga  county,  one  member;  Schenectady  county,  one 
member;  Schoharie  county,  one  member;  Schuyler  county,  one 
Member;  Seneca  county,  one  member;  Steuben  county,  two  mem- 
bers; Suffolk  county,  two  members;  SuUiyan  county,  one  mem- 
ber; Tioga  county,  one  member;  Tompkins  county,  one  member; 
Ulster  county,  two  members;  Warren  county,  one  member;  Wash- 
ington county,  one  member;  Wayne  county,  one  member;  West- 
chester county,  three  members;  Wyoming  county,  one  member, 
and  Yates  county,  one  member. 

In  any  county  entitled  to  more  than  one  member,  the  board  of 
Buperrisors,  and  in  any  city  embracing  an  entire  county  and  hav- 
ing no  board  of  supervisors,  the  comnjon  council,  or  if  there  be 
none,  the  body  exercising  the  powers  of  a  common  council,  shall 
assemble  on  the  second  Tuesday  of  June,  one  thousand  eight 
hundred  and  ninety-five,  and  at  such  times  as  the  Legislature 
making  an  apportionment  shall  prescribe,  and  divide  such  coun- 
ties into  assembly  districts  as  nearly  equal  in  number  of  in- 
habitants, excluding  aliens,  as  may  be,  of  convenient  and  con- 
tiguous territory  in  as  compact  form  as  practicable,  each  of  whiqh 
shall  be  wholly  within  a  senate  district  formed  under  the  same 
apportionment,  equal  to  the  number  of  members  of  assembly  to 
which  such  county  shall  be  entitled,  and  shall  cause  to  be  filed 
in  the  ofDce  of  the  Secretary  of  State  and  of  the  clerk  of  such 
county,  a  description  of  such  districts,  specifj'ing  the  number  of 
each  district  and  of  the  inhabitants  thereof,  excluding  aliens, 
according  to  the  last  preceding  enumeration;  and  such  apportion- 
ment and  districts  shall  remain  unaltered  until  another  enumera< 
tion  shall  be  made,  as  herein  provided;  but  said  division  of  the 
city  of  Brooklyn  and  the  county  of  Kings  to  be  made  on  th< 
second  Tuesday  of  June,  one  thousand  eight  hundred  and  ninety 
five,  shall  be  made  by  the  common  council  of  the  said  city  anc. 
the  board  of  supervisors  of  said  county,  assembled  in  joint  sea 
sion.  In  counties  having  more  than  one  senate  district,  the  sam« 
number  of  assembly  districts  shall  be  put  in  each  senate  district 
unless  the  assembly  districts  cannot  be  evenly  divided  among  thf 
senate  districts  of  any  county,  in  which  case  one  more  assembl.. 
district  shall  be  put  in  the  senate  district  in  such  county  having 
the  largest,  or  one  less  assembly  district  shall  be  put  in  th«» 
senate  district  in  such  county  having  the  smallest  number  of  in- 
habitants, excluding  aliens,  as  the  case  may  require.  No  town 
and  no  block  in  a  city  inclosed  by  streets  or  public  ways,  shall  be 
divided  in  the  formation  of  assembly  districts,  nor  shall  any  dis 
triet  contain  a  greater  excess  in  population  over  an  adjoining  dis- 
trict in  the  same  senate  district,  than  the  population  of  a  towi^ 
or  block  therein  adjoining  such  assembly  district.  Towns  or 
olocks  which,  from  their  location,  may  be  included  in  either  of 
two  districts,  shall  be  so  placed  a$>  to  make  said  districts  most 
neariy  tqiial  In  number  of  inhabitants,  excluding  aliens;  but  in 
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the  division  of  cities  under  the  first  apportionment,  regard  shall 
be  had  to  the  number  of  inhabitants,  excluding  aliens,  of  the 
election  districts  according  to  the  State  enumeration  of  one  thou- 
sand eight  hundred  and  ninety-two,  so  far  as  may  be,  instead  of 
blocks.  Nothing  in  this  section  shall  prevent  the  division,  at  an^g 
time,  of  counties  and  towns,  and  the  erection  of  new  towns  by 
the  Legislature. 

An  apportionment  by  the  Legislature,  or  other  body,  shall  be 
subject  to  review  by  the  Supreme  Court,  at  the  suit  of  any  citizen, 
under  such  reasonable  regrulations  as  the  Legislature  may  pre- 
scribe; and  any  court  before  which  a  cause  may  be  pending  in- 
volving an  apportionment,  shall  give  precedence  thereto  over  all 
other  causes  and  proceedings,  and  if  said  court  be  not  in  session 
it  shall  convene  promptly  for  the  disposition  of  the  same. 

Const.    1846,  art.  Ill,  |  6. 

I  6.  Compensation  of  ntfembem. 

Each  member  of  the  Legislature  shall  receive  for  his  services  an 
annual  salary  of  one  thousand  five  hundred  dollars.  The  mem* 
bers  of  either  bouse  shall  also  receive  the  sum  of  one  dollar  for 
every  ten  miles  they  shall  travel  in  going  to  and  returning  from 
their  place  of  meeting,  once  in  each  session,  on  the  most  usual 
route.  Senators,  when  the  Senate  alone  is  convened  in  extra- 
ordinary session,  or  whjen  serving  as  members  of  the  court  for  the 
trial  of  impeachments,  and  tfuch  members  of  the  Assembly,  not 
exceeding  nine  in  number,  as  shall  be  appointed  managers  ot  an 
impeachment,  shall  receive  an  additional  allowance  of  ten  dollars 
a  day. 

Gontt.    1846,  art.  Ill,  9  6. 

I  7.  Cl'ril  appointment M  of  members  void. 

No  member  of  the  Legislature  shall  receive  any  civil  appoint- 
ment within  this  State,  or  the  Senate  of  the  United  States,  from 
the  Governor,  the  Governor  and  Senate,  or  from  the  Legislature, 
or  from  any  city  government,  during  the  time  for  which  he  shall 
have  been  elected;  and  all  such  appointments  and  all  votes-  given 
for  any  such  member  for  any  such  office  or  appointment  shall  be 
void. 

Const.    1846,  art.  Ill,  {  7. 

I  8.  Peraonii   diaanalilled  from  being:  meniberfl. 

No  person  shall  be  eligible  to  the  Legislature,  who  at  the  time 
of  his  election,  is,  or  within  one  hundred  days  previous  thereto 
has  been,  a  member  of  Congress,  a  civil  or  military  officer  under 
the  United  States,  or  an  officer  under  any  city  government.  And 
if  any  person  shall,  after  his  election  as  a  member  of  the  Legis- 
lature, be  elected  to  Congress,  or  appointed  to  any  office,  civil  or 
military,  under  the  government  of  the  United  States,  or  under 
any  city  government,  his  acceptance  thereof  shall  vacate  his  seat. 

Const.    1846.  art.  Ill,  i  8. 

I  9.  Time  of  elections. 

The  elections  of  senators  and  members  of  assembly,  pursuant 
to  the  provisions  of  this  Constitution,  shall  be  held  on  the  Tues- 
day succeeding  the  first  Monday  of  November,  unless  otherwise 
directed  by  the  Legislature. 

OoaafL    1846,  art.  Itl,  (  9. 

It  . 
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I  lO.  Po-werii  of  each  house. 

A  majority  of  each  house  »hall  constitute  a  quorum  to  do  busi- 
Bess.  Each  house  shall  determine  the  rules  of  its  own  proceed- 
ing^ and  be  the  judge  of  the  elections,  returns  and  qualifications 
of  its  own  members;  shall  choose  its  own  officers;  and  the  Senate 
shall  choose  a  temporary  president  to  preside  in  case  of  the 
absence  or  impeachment  of  the  Lieutenant-Governor,  or  when  he 
shall  refuse  to  act  as  president,  or  shall  act  as  Governor. 

Gonst.    1846,  art.  Ill,  {  10. 


I   11.  Joara«]a;  open  aeiialoiia}  adlonrvmentfl. 

£Sach  house  shall  keep  a  journal  of  its  proceedings,  and  publish 
the  same,  except  such  parts  as  may  require  secrecy.  The  doors 
of  each  house  shall  be  kept  open,  except  when  the  public  welfare 
shall  require  secrecy.  Neither  house  shall,  without  the  consent 
of  the  other,  adjourn  for  more  than  two  days. 

Coast.    1848,  art.  in,  {  11. 

f   12.  Members   n.ot   to   be    questioned    for   speeches. 

For  any  speech  or  debate  in  either  house  of  the  Legislature,  the 
members  shall  not  be  questioned  in  any  other  place. 

Const.     1846,  art.  III.  |  12. 

i    18.   Bills  may  originate  In  either  honse. 

Any  bill  may  originate  in  either  house  of  the  Legislature,  and 
all  bills  passed  by  one  house  may  be  amended  by  the  other. 

Const.    1846.  art.  Ill,  f  13. 

I  14.  Enactlni:  elanse  of  bills. 

The  enacting  clause  of  all  bills  shall  be  **  The  People  of  the 
State  of  New  York,  represented  in  Senate  and  Assembly,  do  enact 
as  follows,'*  and  no  law  shall  bo  enacted  except  by  bill. 

Const.    1846,  art.  Ill,  1  14. 

I  IB.  Manner  of  passing  bills. 

No  bill  shall  be  passed  or  become  a  law  unless  it  shall  have 
been  printed  and  upon  the  desks  of  the  members,  in  its  final  form, 
at  least  three  calendar  legislative  days  prior  to  its  final  passage, 
unless  the  Governor,  or  the  acting  Governor,  shall  have  certified 
to  the  necessity  of  its  immediate  passage,  under  his  hand  and  the 
seal  of  the  State;  nor  shall  any  bill  be  passed  or  become  a  law, 
except  by  the  assent  of  a  majority  of  the  members  elected  to  each 
branch  of  the  Legislature;  and  upon  the  last  reading  of  a  bill,  no 
amendment  thereof  shall  be  allowed,  and  the  question  upon  Its 
final  passage  shall  be  taken  immediately  thereafter,  and  the  yeas 
and  nays  entered  on  the  journal. 

Const.    1846.  art.  Ill,  I  15. 


I  lO.  Private  and  local  bills  not  to  embrace  more  tha« 
one  subject. 

No  private  or  local  bill,  which  may  be  passed  by  tho  Legislature, 
shall  embrace  more  than  one  subject,  and  that  shall  be  expressed 
in  the  title. 

Const.    1846,  art.  in,  S  16. 
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I  17.  BxlNtlnflT  la  ITS  made  applicable  to  be  tnaerted. 

No  act  shall  be  passed  which  shall  provide  that  any  existing 
law,  or  any  part  thereof,  shall  l>e  made  or  deemed  a  part  of  said 
act,  or  which  shall  enact  tfiat  any  existiu}?  law,  or  part  thereof, 
shall  be  applicable,  except  by  inserting  it  in  such  act. 

Const.    1846..  art.  Ill,  {  17. 

S  18.  Caaeii  In  ^vlileli  private,  and  local  bllla  shall  not  be 
paHMed)  reNtrlctlonji  an  to  lawn  anthorisinar  street  rall« 
roads. 

The  legislature  shall  not  pass  a  private  or  local  bill  in  any  of 
the  following  canes: 

Changing  the  names  of  persons. 

Laying  out,  opening,  altering,  working  or  discontinuing  roads, 
highways  or  alleys,  or  for  draining  swamps  or  other  low  lands. 

Locating  or  changing  county  seats. 

Providing  for  changes  of  venue  in  civil  or  criminal  cases. 

Incorporating  -villages. 

Providing  for  election  of  members  of  boards  of  supervisors. 

Selecting,  drawing,  summoning  or  impaneling  grand  or  petit 
jurors. 

Regulating  the  rate  of  interest  on  money. 

The  opening  and  conducting  of  elections  or  designating  places 
of  voting. 

Creating,  increasing  or  decreasing  fees,  percentages  or  allow- 
ances of  public  officers,  during  the  term  for  which  said  officers 
are  elected  or  appointed. 

Granting  to  any  corporation,  association  or  individual  the  right 
to  lay  down  railroad  tracks. 

Granting  to  any  private  corporation,  association  or  individual 
any  exclusive  privilege,  immunity  or  franchise  whatever. 

Granting  to  any  person,  association,  firm  or  corporation  an  ex- 
emption from  taxation  on  real  or  personal  property 

Providing  for  building  bridges,  and  chartering  companies  for 
such  purposes,  except  on  the  Hudson  river  below  Waterford,  and 
on  the  East  river,  or  over  the  waters  forming  a  part  of  the  bound- 
aries of  the  State. 

The  Legislature  shall  pass  general  laws  providing  for  the  cases 
enumerated  in  this  section,  and  for  all  other  case.s  which  in  its 
judgment,  may  be  provided  for  by  general  laws.  Hut  no  law 
shall  authorize  the  construction  or  operation  of  a  street  railroad 
except  upon  the  condition  that  the  consent  of  the  owners  of  one- 
half  in  value  of  the  property  bounded  on,  and  the  consent  also 
of  the  local  authorities  having  the  control  of,  that  portion  of  a 
street  or  highway  upon  which  it  is  proposed  to  construct  or  oper- 
ate such  railroad  be  first  obtained,  or  in  case  the  consent  of  such 
property  owners  cannot  be  obtained,  the  Appellate  Division  of  the 
Supreme  Court,  in  the  department  in  which  it  is  proposed  to  be 
constructed,  may,  upon  application,  appoint  three  commissioners 
who  shall  determine,  after  a  hearing  of  all  parties  interested, 
whetner  such  raih-oad  ought  to  be  constructed  or  operated,  and 
their  determination,  confirmed  by  the  court,  may  be  taken  in  lieu 
of  the  consent  of  the  property  owners.  [As  BmftBd»d  in  1901. 
To  take  effect  Jan.  1,  1902.] 

Cmaat.    1846,  art.  Ill,  I  18.  added  in  1874. 
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Art.  Ill  CONSTITUTItFN  OF  NEW  YORK.  S§  19-25 

i  19.  Private  claims  not  to  be  audited  by  leisri*l&tnre. 

The  Legislature  shall  neither  audit  nor  allow  any  private  claim 
or  account  against  the  State,  but  may  appropriate  money  to  pay 
such  claims  as  shall  haye  been  audited  and  allowed  according  to 
law. 

Const.    1846,  art.  Ill,  §  19,  added  In  1874. 

I  20.  Two-tbtrda  bills. 

The  assent  of  two-thirds  of  the  members  elected  to  each  branch 
of  the  Legislature  shall  be  requisite  to  erery  bill  appropriating  the 
public  moneys  or  property  for  local  or  private  purposes. 

CoQBt.    1846,  art.  I,  S  9. 

S  21.  Appropriation  bills. 

No  money  shall  ever  be  paid  out  of  the  treasury  of  this  State, 
or  any  of  its  funds,  or  any  of  the  funds  under  its  management, 
except  in  pursuance  of  an  appropriation  by  law;  nor  unless  such 
payment  be  made  within  two  years  next  after  the  passage  of 
such  appropriation  act;  and  every  such  law  making  a  new  appro- 
priation, or  continuing  or  reviving  an  appropriation,  shall  dis- 
tinctly specify  the  sum  appropriated,  and  the  object  to  which  it 
\»  to  be  applied;  and  it  shall  not  be  sufficient  for  such  law  to 
refer  to  any  other  law  to  fix  such  sum. 

Cdhst.    1846,  art.  VII,  §  8. 

I  22.  Restrictions  as  to  pro-visions  In  tbe  appropriation 
or  sapplj-  bills. 

No  provision  or  enactment  shall  be  embraced  in  the  annual 
appropriation  or  supply  bill,  unless  it  relates  specifically  to  some 
particular  appropriation  in  the  bill;  and  any  such  provision  or 
enactment  shall  be  limited  in  its  operation  to  such  appropriation. 

I  28.  Certain  sections  not  to  apply  to  eommlsslon  bills. 

Sections  seventeen  and  eighteen  of  this  article  shall  not  apply 
to  any  bill,  or  the  amendments  to  any  bill,  which  shall  be  reported 
to  the  legislature  by  commissioners  who  have  been  appointed  pur- 
suant to  law  to  revise  the  statutes. 

Count.    1846,  art.  Ill,  S  25,  addod  in  1874. 

I  24.  Tax  bills  to  state  tax  distinctly* 

Every  law  which  imposes,  continues  or  revives  a  tax  shall  dis- 
tinctly state  the  tax  and  the  object  to  which  it  is  to  be  applied, 
and  it  shall  not  be  sufficient  to  refer  to  any  other  law  to  fix  such 
tax  or  object. 

CoMt.    1846,  art.  III.  S  20,  added  In  1874. 

1-25.  "Wben  ayes  and  nays  necessary;  tbree-ilftbs  to  oon« 
•titnte  qnornm. 

On  the  final  passage,  in  either  house  of  the  Legislature,  of  any 
act  which  imposes,  continues  or  revives  a  tax,  or  creates  a  debt 
or  charge,  or  makes,  continues  or  revives  any  appropriation  of 
public  or  trust  money  or  property,  or  releases,  discharges  or  com- 
mutes any  claim  or  demand  of  the  State,  the  question  shall  be 
taken  by  yeas  and  nays,  which  shall  be  duly  entered  upon  the 
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journals,    and  three-fifths  of  all   the  members   elected  to   eith< 
house  shall,  in  all  such  cases,  be  necessary  to  constitute  a  quorum 
therein. 

Ck>iiBt.    1846,  art.  Ill,  i  21,  added  In  1874. 

I  26.  BoArd  of  •nperxivora. 

There  shall  be  in  each  county,  except  in  a  county  wholly  in- 
cluded in  a  city,  a  board  of  supervisors,  to  be  composed  of  sucli. 
members  and  elected  in  such  manner  and  for  such  period  &n  is 
or  may  be  provided  by  law.  In  a  city  which  includes  an  entire 
county,  or  two  or  more  entire  counties,  the  powers  and  duties  of 
a  board  of  supervisors  may  be  devolved  upon  the  municipal  as- 
sembly, common  council,  board  of  aldermen  or  other  legislative 
body  of  the  city.     [As  amended  in  1899.] 

Const.    1846,  art.  III.  f  22,  added  in  lvS74. 

I  27.  Local  leiiri"lntlve  pow^ers. 

The  Legislature  shall,  by  general  laws,  confer  upon  the  boards 
of  supervisors  of  the  several  counties  of  the  State  such  further 
powers  of  local  legislation  and  administration  as  the  Legislature 
niny,  from  time  to  time,  deem  expedient,  and  in  counties  which 
now  have,  or  mav  hereafter  have,  county  auditors  or  ether  fiscal 
oincers,  authorized  to  audit  bills^,  accounts,  charges,  claims  or 
demands  against  the  county,  the  Legislature  may  confer  such 
powers  upon  said  auditors,  or  fiscal  officers,  as  the  Legislature 
may,  from  time  to  time  deem  expedient 

Const.    1846.  art.  Ill,  f  23,  added  in  1874.  amended  1900. 

I  28.  Bxtra  conipenflattoii  prohibited. 

The  Legislature  shall  not,  nor  shall  the  common  council  of  any 
city,  nor  any  board  of  supervisors,  grant  any  extra  compensation 
to  any  public  officer,  servant,  agent  or  contractor. 

Const.    1846.  art.  Ill,  i  21. 

I  2Q.  Priifon  labor;  contract  systeni  abolished. 

The  Legislature  shall,  by  law,  provide  for  the  occupation  and 
employment  of  prisoners  sentenced  to  the  several  state  prisons, 
penitentiaries,  jails  and  reformatories  in  the  State;  and  on  and 
after  the  first  day  of  January,  in  the  year  one  thousand  eight 
hundred  and  ninety-seven,  no  person  in  any  such  prison,  peni- 
tentiary, jail  or  reformatory,  shall  be  required  or  allowed  to 
work,  while  under  sentence  thereto,  at  any  trade,  industry  or 
occupation,  wherein  or  whereby  his  work,  or  the  product  or  profit 
of  his  work,  shall  be  farmed  out,  contracted,  given  or  sold  to 
any  person,  firm,  association  or  corporation.  This  section  shall 
not  be  construed  to  prevent  the  Legislature  from  providing  that 
convicts  may  work  for,  and  that  the  products  of  their  labor  may 
be  disposed  of  to,  the  State  or  any  political  division  thereof,  or 
for  or  to  any  public  institution  owned  or  managed  and  controlled 
by  the  State,  or  any  political  division  thereof. 

New. 
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Abt.  IV  CONSTITUTION  OF  NEW  YORK.  SI  1-4 

ARTICLK  FOURTH. 

8«c.     1.  Executive  power. 

2.  Qoallflcatlona  of  governor  and  lioatenant-govemor. 

3.  Election  of  governor  and  lieutenant -govprnor. 

4.  Duties  and  powers  of  governor;  compensation. 

6.  Reprieves,  commutations  and  piirdons  to  be  granted  bj  governor. 

6.  When  lieutenant-governor  to  act  as  governor. 

7.  Qualifications   and   duties   of   lientenant-govemor;    succession   to   the 

governorship. 

8.  Salary  of  lieutenant-governor. 

0.  Bills    to   be    presented    to    governor;    approval:    passage   of   bills    by 
legislature  if  not  approved. 

I   1.  Bxeontlve  poirer. 

The  executive  power  shall  be  vested  In  a  Governor,  who  nhall 
hold  his  office  for  two  years;  a  Lieutenant-Governor  shall  be 
chosen  at  the  same  time,  and  for  the  same  term.  The  Governor 
and  Lieutenant-Governor  elected  next  preceding  "the  time  when 
this  section  shall  take  effect,  shall  hold  office  until  and  inchiding 
the  thirty-first  day  of  December,  one  thousand  eight  hundred  and 
ninetj'-six,  and  their  successors  shall  be  chosen  at  the  general 
election  in  that  year. 

Const.    1846.  art.  lY,  f  1. 

I  2.  ^nAlificatlonM  of  KO'vomor  and  Ilentenant-iTOvernor* 

No  person  shall  be  eligible  to  the  office  of  Governor  or  Lieuten- 
ant-Governor, except  a  citizen  of  the  United  States,  of  the  age 
of  not  less  than  thirty  years,  and  who  shall  have  been  five  year& 
next  preceding  his  election  a  resident  of  this  State. 

Const.    1846,  art.  lY,  8  2. 

I  8.  ESlectfon   of  irovernor  and   llentenant-ffOTernor. 

The  Governor  and  Lieutenant-Governor  shall  be  elected  at  the 
times  and  places  of  choosing  members  of  the  Assembly.  The 
persons  respectively  having  the  highest  number  of  votes  for  Gov- 
ernor and  Lieutenant-Governor  shall  be  elected;  but  in  case  two 
or  more  shall  have  an  equal  and  the  highest  number  of  votes  for 
Governor,  or  for  Lieutenant-Governor,  the  two  houses  of  the 
Legislature  at  its  next  annual  session  shall  forthwith,  by  joint 
ballot,  choose  one  of  the  said  persons  so  having  an  equal  and  the 
highest  number  of  votes  for  Governor  or  Lieutenant-Governor. 

Const.    1846,  art.  lY,  f  3. 

S  4.  Duties    and    poirers    of    irovernort    compeniiatloa. 

The  Governor  shall  be  Commander-in-Chief  of  the  military  and 
naval  forces  of  the  State.  He  shall  have  power  to  convene  the 
Legislature,  or  the  Senate  only,  on  extraordinary  occasions.  At 
extraordinary  sessions  no  subject  shall  be  acted  upon,  except  such 
as  the  Governor  may  recommend  for^  consideration.  He  shall 
communicate  by  message  to  the  Legislature  at  every  session  the 
condition  of  the  State,  and  recommend  such  matters  to  it  as  he 
shall  judge  expedient.  He  shall  transact  all  necessary  business 
with  the  officers  of  government,  civil  and  military.  He  shall 
expedite  all  such  measures  as  may  be  resolved  upon  by  the  T^egis- 
lature,  and  shall  take  care  that  the  laws  are  faithfully  executed. 
He  shall  rant^ive  for  his  services  an  annual  salai  v-  of  ten  thousand 
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dollars,  and  there  shall  be  provided  for  his  use  a  suitable  and 
furnished  executive  residence. 

ConBt.    1846,  art.  lY,  |.4,  amended  In  1874. 

§  5.  Reprieves^  contmiitationM,  and  pardon*  to  b« 
Hrranted  by  ffoxernor. 

The  Governor  shall  have  the  power  to  grant  reprieves,  com- 
mutations and  pardons  after  conviction,  for  all  offenses  except 
treason  and  eases  of  impeachment,  upon  such  conditions  and  with 
such  restrictions  and  limitations,  as  he  maj'  think  proper,  sub- 
ject to  such  regulations  as  may  be  provided  by  law  relative  to 
the  manner  of  applying  for  pardons.  Upon  conviction  for  treason, 
he  shall  have  power  to  suspend  the  execution  of  the  sentence, 
until  the  case  shall  be  reported  to  the  Legislature  at  its  next 
meeting,  when  the  Legislature  shall  either  pardon,  or  commute 
the  sentence,  direct  the  execution  of  the  sentence,  or  grant  a 
further  reprieve.  He  shall  annually  communicate  to  the  Legis- 
lature each  case  of  reprieve,  commutation  or  pardon  granted, 
stating  the  name  of  the  convict,  the  crime  of  which  he  was  con- 
victed, the  sentence  and  its  date,  and  the  date  of  the  commuta- 
tion, pardon  or  reprieve. 

Const.    1846,  art.  IV,  |  6. 

I  6.  Wrben   Ilenteniuit-Koxernor   to   act   as   governor. 

In  case  of  the  impeachment  of  the  Governor,  or  his  removal 
from  office,  death,  inability  to  discharge  the  powers  and  duties 
of  the  said  office,  resignation,  or  absence  from  the  State,  the 
powers  and  duties  of  the  office  shall  devolve  upon  the  Lieutenant- 
Governor  for  the  residue  of  the  term,  or  unti^the  disability  shall 
cease.  But  when  the  Governor  shall,  with  the  consent  of  the 
Legislature,  be  out  of  the  State,  in  time  of  war,  at  the  head  of  a 
military  force  thereof,  he  shall  continue  Commander-in-Chief  of 
all  the  military  force  of  the  State. 

Const.    1846,  art.  IV,  |  6. 

S  7.  Q,nallflcationif  and  dntles  of  lientenant-iTOvernor) 
uncceiiiilon  to  the  Hroxernomhip. 

The  Lieutenant-Governor  shall  possess  the  same  qualifications 
of  eligibility  for  office  as  the  Governor.  He  shall  be  president  of 
the  Senate,  but  shall  have  only  a  casting  vote  therein.  If  during 
a  vacancy  of  the  office  of  Governor,  the  Lieutenant-Governor  shall 
be  impeached,  displaced,  resign,  die,  or  become  incapable  of  per- 
forming the  duties  of  his  office,  or  bo  absent  from  the  State,  the 
President  of  the  Senate  shall  act  as  Governor  until  the  vacancy 
be  filled  or  the  disability  shall  cease;  and  if  the  President  of  the 
Senate  for  any  of  the  above  causes  shall  become  incapable  of 
performing  the  duties  pertaining  to  the  office  of  Governor,  the 
Speaker  of  the  Assembly  shall  act  as  Governor  until  the  vacancy 
be  filled  or  the  disability  shall  cease. 

Const.    1846.  art.  IV,  i  7. 

§  8.  Salary  of  Itentenant-RO-rernor. 

The  Lieutenant-Governor  shall  receive  for  his  services  an  annual 
salary  of  five  thousand  dollars,  and  shall  not  receive  or  be  en- 
titled to  any  other  compensation,  fee  or  perquisite,  for  any  duty 
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or  service  he  may  be  required  to  perform  by  the  Constitution  or 
by  law. 

Cbiut.    1946,  art.  IV.  §  8.  amended  In  1874. 

S  9.  BIllM   to  be   presented    to   iroxernor^   approval)    pa«- 
e  of  bill  by  lejiriHlatiire  If  not  approved. 


Kvery  bill  which  shall  have  passed  the  Senate  and  Assembly 
shall,  before  it  becomes  a  law,  be  presented  to  the  Governor;  if 
he  approve,  he  shall  sign  it;  but  if  not,  he  shall  return  it  with 
his  objections  to  the  house  in  which  it  shall  have  originated, 
which  shall  enter  the  Objections  at  large  on  the  journal,  and 
proceed  to  reconsider  it.  If  after  such  reconsideration,  two-thirds 
of  the  members  elected  to  that  house  shall  agree  to  pass  the  bill, 
it  shall  be  sent,  together  with  the  objections,  to  the  other  house, 
by  which  it  shall  likewise  be  reconsidered;  and  if  approved  by 
two-thirds  of  the  members  elected  to  that  house,  it  shall  become 
a  law  notwithstanding  the  objections  of  the  Governor.  In  all 
such  cases,  the  votes  in  both  houses  shall  be  determined  by  yeas 
and  nays,  and  the  names  of  the  members  voting  shall  be  entered 
on  the  journal  of  each  house  respectively.  If  any  bill  shall  not 
be  returned  by  the  Governor  within  ten  days  (Sundays  excepted) 
after  it  shall  have  been  presented  to  him.  the  same  shall  be  a 
law  in  like  manner  as  if  he  had  signed  it,  unless  the  Legislature 
shall,  by  their  adjournment,  prevent  its  return,  in  which  case  it 
shall  not  become  a  law  without  the  approval  of  the  Governor. 
No  bill  shall  become  a  law  after  the  final  adjournment  of  the 
Legislature,  unless  approved  by  the  Governor  within  thirty  days 
after  such  adjournment.  If  any  bill  presented  to  the  Governor 
contain  several  items  of  appropriation  of  money,  he  may  object 
to  one  or  more  of  such  items  while  appr(/ving  of  the  other  portion 
of  the  bill.  In  such  case,  he  shall  append  to  the  bill,  at  the  time 
of  signing  it,  a  statement  of  the  items  to  which  he  objects;  and 
the  appropriation  so  objected  to  shall  not  take  effect.  If  the 
T>egislature  be  in  session,  he  shall  transmit  to  the  house  in  which 
the  bill  originated  a  copy  of  such  statement,  and  the  items  ob- 
jected to  shall  be  separately  reconsidert  d.  If  on  reconsideration 
one  or  more  of  such  items  be  approved  by  two-thirds  of  the  uieni- 
hers  elected  to  each  house,  the  same  shall  be  part  of  the  law, 
notwithstanding  the  objections  of  the  Governor.  All  the  pni- 
visions  of  this  section,  in  relation  to* bills  not  approved  by  the 
(Jovemor,  shall  apply  in  cases  in  which  he  shall  withhold  hs 
approval  from  any  item  or  items  contained  in  a  bill  appropriatiitj^ 
iaonej. 

Co«ist.    184e,  art.  lY,  |  9,  amended  in  1874. 
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article:  fifth. 

Sec.    1.  State  officers. 

2.  First  election  of  state  officers. 

8.  Superintendent  of  public  works;  appointment;  powers  and  dutiee. 

4.  Superintendent  of  state  prisons;  appointment:  powers  and  duties. 

6.  Commissioners  of  the  land  office;  of  tbe  canal  fund;  canal  board. 

6.  Powers  and  duties  of  boards. 

7.  State  treasurer;  suspension  by  govemor. 

8.  Certain  offices  abolished. 

9.  ClTil  servico  appointments  and  promotions. 

I  1.  State  ofllcera. 

The  Secretary  of  State,  Comptroller,  Treasurer,  Attorney-Gen- 
eral and  State  Engineer  and  Surveyor  shall  be  chosen  at  a  gen- 
eral election,  at  the  times  and  places  of  electing  the  Governor 
and  Lieutenant-Governor,  and  shall  hold  their  offices  for  two 
years,  except  as  provided  in  section  two  of  this  article.  Each 
of  the  officers  in  this  article  named,  excepting  the  Speaker  of  the 
Assembly,  shall,  at  stated  times  during  his  continuance  in  office, 
receive  for  his  services  a  compensation  which  shall  not  be  in- 
creased or  diminished  during  the  term  for  which  he  shall  have 
been  elected;  nor  shall  he  receive  to  his  use  any  fees  or  per- 
quisites of  office  or  other  compensation.  No  person  shall  be 
elected  to  the  office  of  State  Engineer  and  Surveyor  who  is  not 
a  practical  civil  engineer. 

Const.    1846,  art.  V,  ff  1,  2. 

I  2.  Ftmt  election  of  state  ofllcer*. 

The  first  election  of  the  Se<»retary  of  State,  Comptroller,  Trea^ 
urer,  Attorney-General  and  State  Engineer  and  Surveyor,  pui- 
suant  to  this  article,  sh^U  be  held  in  the  year  one  thousand 
eight  hundred  and  ninety-five,  and  their  terms  of  office  shall 
begin  on  the  first  day  of  January  following,  and  shall  be  for 
three  years.  At  the  general  election  in  the  year  one  thousand 
eight  hundred  and  ninety-eight,  and  every  two  years  thereafter, 
their  successors  shall  be  chosen  for  the  term  of  two  years. 

New. 

§  8.  Superintendent  of  pnblle  ivories |  appotntnaentf 
pomrera  and    dntle*  of. 

A  Superintendent  of  PuBlic  Works  shall  be  appointed  by  the 
Governor,  by  and  with  the  advice  and  consent  of  the  Senate, 
and  hold  his  office  until  the  end  of  the  term  of  the  Governor  by 
whom  he  was  nominated,  and  until  his  successor  is  appointed  and 
qualified.  He  shall  receive  a  compnensation  to  be  fixed  by  law. 
He  shall  be  required  by  law  to  give  security  for  the  faithful 
execution  of  his  office  before  entering  upon  the  duties  thereof. 
He  shall  be  charged  with  the  execution  of  all  laws  relating  to  the 
repair  and  navigation  of  the  canals,  and  also  of  those  relating 
to  the  construction  and  improvement  of  the  canals,  except  so  far 
as  the  execution  of  the  laws  relating  to  such  construction  or 
improvement  shall  be  confided  to  the  State  Engineer  and  Sur- 
veyor; subject  to  the  control  of  the  Legislature,  he  shall  make 
the  rules  and  regulations  for  the  navigation  or  use  of  the  canals. 
He  may  be  suspended  or  removed  from  office  by  the  Governor, 
whenever,  in  his  judgment,  the  public  interest  shall  so  require; 
but  in  case  of  the  removal  of  such   Superintendent  of  Public 
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Works  from  office,  the  GoTernor  shall  file  with  the  Secretary  of 
State  a  statement  of  the  cause  of  such  removal,  and  shall  report 
such  removal  and  the  cause  thereof  to  the  Legislature  at  its  next 
sefHston.  The  Superintendent  of  Public  Works  shall  appoint  not 
more  than  three  assistant  superintendents,  whose  duties  shall  be 
prescribed  by  him,  subject  to  modification  by  the  Legislature,  and 
who  shall  receive  for  their  services  a  compensation  to  be  fixed  by 
law.  They  shall  hold  their  office  for  three  years,  subject  to  sus- 
pension or  removal  by  the  Superintendent  of  Public  Works,  when- 
ever, in  his  judj^ment,  the  public  interest  shall  so  require.  Any 
vacancy  in  the  office  of  any  such  assistant  superintendent  shall 
be  filled  for  the  remainder  of  the  term  for  which  he  was  ap- 
pointed, by  the  Superintendent  of  Public  Works;  but  in  case  of 
the  suspension  or  removal  of  any  such  assistant  superintendent 
by  him,  he  shall  at  once  report  to  the  Governor,  in  writing,  the 
cause  of  such  removal.  All  other  i)ersons  employed  in  the  care 
and  management  of  the  canals,  except  collectors  of  tolls,  and 
those  in  the  department  of  the  State  Engineer  and  Surveyor, 
shell  be  appointed  by  the  Superintendent  of  Public  Works,  and 
be  subject  to  suspension  or  removal  by  him.  The  Superintendent 
of  Public  Works  shall  perform  all  the  duties  of  the  former  Canal 
Commissioners  and  Board  of  Canal  Commissioners,  as  now  de- 
clared by  law,  until  otherwise  provided  by  the  Legislature.  The 
CJovernor,  by  and  with  the  advice  and  consent  of  the  Senate, 
shall  have  power  to  fill  vacancies  in  the  office  of  Superintendent 
of  Public  Works;  if  the  Senate  be  not  in  session,  he  may  grant 
commissions  which  shall  expire  at  the  end  of  the  next  succeeding 
session  of  the  Senate. 

Const.    1846,  art.  Y.  f  3,  amended  In  18T4. 

I  4.  Superintendent  of  state  prison*  i  appointment  $ 
po^rera  and  duties   of. 

A  Superintendent  of  State  Prisons  shall  be  appointed  by  the 
Governor,  by  and  with  the  advice  and  consent  of  the  Senate,  and 
hold  his  office  for  five  years,  unless  sooner  removed;  he  shall 
give  security  in  such  amount,  and  with  such  sureties  as  shall  be 
required  by  law  for  the  faithful  discharge  of  his  duties;  he  shall 
have  the  superintendence,  management  and  control  of  state 
prisons,  subject  to  such  laws  as  now  exist  or  may  hereafter  be 
enacted;  he  shall  appoint  the  agents,  wardens,  physicians  and 
chaplains  of  the  prisons.  The  agent  and  warden  of  each  prison 
shall  appoint  all  other  officers  of  such  prison,  except  the  clerk, 
subject  to  the  approval  of  the  same  by  the  Superintendent.  The 
Comptroller  shall  appoint  the  clerks  of  the  prisons.  The  Super- 
intendent shall  have  all  the  powers  and  perform  all  the  duties 
not  inconsistent  herewith,  which  were  formerly  had  and  per- 
formed by  the  Inspectors  of  State  Prisons.  The  Governor  may 
remove  the  Superintendent  for  cause  at  any  time,  giving  to  him 
a  copy  of  the  charges  against  him,  and  an  opportunity  to  be 
heard  in  his  defense. 

CMwt.    1846,  art.  Y,  1  4,  amended  In  1876. 

f  6.  Commlsaionera  of  tlie  land  ofllcei  of  the  canal  fund) 
carnal  board. 

The  Lieutenant-Governor.  Speaker  of  the  Assembly,  Secretary 
of   State,   Comptroller,    Treasurer,    Attorney-General    and    State 
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Engineer  and  Surveyor  shall  be  the  commissioners  of  the  land 
office.  The  Lieutenant-Governor,  Secretary  of  State,  Comptroller, 
Treasurer  and  Attorney-General  shall  be  the  comuiissioners  of 
the  canal  fund.  The  canal  board  shall  consist  of  the  commis- 
sioners of  the  canal  fund,  the  State  Engineer  and  Surveyor  and 
the  Superintendent  of  Public  Works. 

Const.    1846,  art.  V.  $  6. 

I  O.  Po^vem  and  dntieii  of  boards. 

The  powers  and  duties  of  the  respective  boards,  and  of  the 
several  officers  in  this  article  mentioned,  shall  be  such  as  now 
are  or  hereafter  may  be  prescribed  by  law. 

Const.    1S46,  art.  V,  S  C. 

8  7.  state  treamirery  ■VHpensioii  by  governor. 

The  Treasurer  may  be  suspended  from  office  by  the  Governor, 
during  the  recess  of  the  Legislature,  and  until  thirty  days  after 
the  commencement  of  the  next  session  of  the  Legislature,  when- 
ever it  shall  appear  to  him  that  such  Treasurer  has,  in  any  par- 
ticular, violated  his  duty.  The  Governor  shall  appoint  a  com- 
petent person  to  discharge  the  duties  of  the  office  during  such 
suspension  of  the  Treasurer. 

Const.    1846,  art.  V,  i  7. 

S  8.  Certain  offices  abolisbed. 

All  offices  for  the  weighing,  gauging,  measuring,  culling  or  in- 
specting any  merchandise,  produce,  manufacture  or  commodity 
whatever,  are  hereby  abolished;  and  no  such  office  shall  hereafter 
be  created  by  law;  but  nothing  in  this  section  contained  shall 
abrogate  any  office  created  for  the  purpose  of  protecting  the 
public  health  or  the  Interests  of  the  State  in  ita  property,  revenue, 
tolls  or  purchases,  or  of  supplying  the  people  with  correct  stand- 
ards of  weights  and  measures,  or  shall  prevent  the  creation  of  any 
office  for  such  purposes  hereafter. 

Const.    1846,  art.  V,  {  8. 

I  9.  Civil  service   appointments  and  promotions. 

Appointments  and  promotions  in  the  civil  service  of  the  State, 
and  of  all  the  civil  divisions  thereof.  Including  cities  nud  villages, 
shall  be  made  according  to  merit  and  fitness  to  be  ascertained, 
so  far  as  practicable,  by  examinations,  which,  so  far  as  prac- 
ticable, shall  be  competitive;  provided  however,  that  honorably 
discharged  soldiers  and  sailors  from  the  army  and  navy  of  the 
United  States  in  the  late  civil  war,  who  are  citizens  and  resi- 
dents of  this  State,  shall  be  entitled  to  preference  in  appointment 
and  promotion  without  regard  to  their  standing  on  any  list  from 
which  such  appointment  or  promotion  may  be  made.  Laws  shall 
be  made  to  provide  for  the  enforcement  of  this  section. 

Knr. 
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ARTICLIS    SIXTH. 

Sec.     1.  Suprpinc*  court;  how  constituted;  Judicial  districts. 

2.  Judicial   departments;   appellate  division,   bow   constituted;   governor 

to  designate  Justices;   reporter;  time  and  place  of  holding  courts. 

3.  Judge  or  Justice  not  to  sit  in  review;  testimony  in  equity  cases. 
4-  Terms  of  oflBce;   vacancies,   how  filled. 

5.  City    courts    abolished;    Judges    become    Justices    of   supreme    court; 

salaries;  Jurisdiction  vested  In  supreme  court. 

6.  Circuit  courts  and  courts  of  oyer  and  terminer  abolished. 

7.  Court  of  appeals. 

K  Vacancy  in  court  of  appeals,  how  iilled. 
9.  Jurisdiction  of  court  of  appeals. 

10.  Judges  not  to  bold  any  other  office. 

11.  RemoTal  of  Judges. 

12.  Compensation:  age  restriction;  assignment  by  gOTenior. 

13.  Trial  of  impeachments. 

14.  County  courts. 

15.  Surrogates'     courts:     surrogates,     their     powers     and     Jurisdiction; 

▼acandes. 

16.  Local  Judicial  officers. 

17.  Justices  of  the  peace;  district  court  Justices. 

18.  Inferior  local  courts. 

19.  Clerks  of  courts. 

20.  Ko  Judicial  officer,  except  Justice  of  the  peace,  to  receWe  fees;   not 

to  act  as  attorney  or  counselor. 

21.  Publication  of  statutes. 

22.  Terms  of  office  of  present  Justices  of  the  peace  and  local  Judicial 

officers. 

23.  Courts  of  special  sessions. 

i   1.  Saprenie   court;   boiT  convtltnted $   Judicial   districtn. 

The  Supreme  Court  is  continued  with  general  jurisdiction  in 
law  and  equity,  subject  to  such  appellate  jurisdiction  of  the  Court 
i>f  x^ppeals  as  now  is  or  may  be  prescribed  by  law  not  inconsistent 
with  this  article.  The  existing  judicial  districts  of  the  State  are 
Fontinued  until  changed  as  hereinafter  provided.  The  Supreme 
Court  shall  consist  of  the  Justices  now  in  office,  and  of  the 
Judges  transferred  thereto  by  the  fifth  section  of  this  article,  aJl 
of  whom  shall  continue  to  be  Justices  of  the  Supreme  Court 
during  their  respective  terms,  and  of  twelve  additional  Justices 
who  shall  reside  in  and  be  chosen  by  the  ele<'tors  of,  the  several 
existing  judicial  aistricts,  three  in  the  first  district,  three  in  the 
second,  and  one  in  each  of  the  other  districts;  and  of  their  suc- 
cessors. The  successors  of  said  Justices  shall  be  chosen  by  the 
electors  of  their  respective  judicial  di'^tricts.  The  Legislature 
may  alter  the  judicial  districts  once  after  every  enumeration 
Qiider  the  Constitution,  of  the  inhabitants  of  the  State,  and  there- 
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upon  reapportion  the  Justices  to  l)e  thereafter  elected  in  the 
districts  so  altered.  The  Legislature  may  from  time  to  time  in- 
crease the  number  of  justices  in  any  judicial  district  except  that 
the  number  of  justices  in  the  first  and  second  district  or  in  any 
of  the  districts  into  which  the  second  district  may  be  divided, 
shall  not  be  increased  to  exceed  one  justice  for  each  eighty  thou- 
sand, or  fraction  over  forty  thousand  of  the  population  thereof, 
as  shown  by  the  last  State,  or  Federal  census  or  enumeration,  and 
except  that  the  number  of  justices  in  any  other  district  shall  not 
be  increased  to  exceed  one  justice  for  each  sixty  thousand  or 
fraction  over  thirty -five  thousand  of  the  population  thereof  as 
shown  by  the  last  State  or  Federal  census  or  enumeration.  The 
Legislature  may  erect  out  of  the  second  judicial  district  as  now 
constituted,  another  judicial  district  and  apportion  the  justices 
in  office  between  the  districts,  and  provide  for  the  election  of 
additional  justices  in  the  new  district  not  exceeding  the  limit 
herein  provided. 
Const.    1846,   art.  VI,   §  6,  amended  In  190B. 

I  2.  Jadlcial  department  si  appellate  fllvi«loii,  how^  con- 
■tltatedi  irovernor  to  deiiienate  Jastlces;  reporter;  time 
and  place  of  Itoldlnar  courts. 

The  Legislature  shall  divide  the  State  into  four  judicial  depart- 
ments. The  first  department  shall  consist  of  the  county  of  New 
York;  the  others  shall  be  bounded  by  county  lines,  and  be  com- 
pact and  equal  in  population  as  nearly  as  may  be.  Once  every 
ten  years  the  Legislature  may  alter  the  judicial  departments,  but 
without  increasing  the  number  thereof. 

There  shall  be  an  Appellate  Division  of  the  Supreme  Court, 
consisting  of  seven  Justices  in  the  first  department,  and  of  five 
Justices  in  each  of  the  other  departments.  In  each  'department 
four  shall  constitute  a  quorum,  and  the  concurrence  of  three  shall 
be  necessary  to  a  decision.  No  more  than  five  Justices  shall  sit 
in  any  case. 

From  all  the  Justices  elected  to  the  Supreme  Court  the  Gov- 
ernor shall  designate  those  who  shall  constitute  the  'Appellate 
Division  in  each  department;  and  lie  shall  designate  the  Presiding 
Justice  thereof,  who  shall  act  as  such  during  his  term  of  office, 
and  shall  be  a  resident  of  the  department.  The  other  Justices 
shall  be  designated  for  terms  of  five  years  or  the  unexpired  por- 
tions of  their  respective  terms  of  oflico,  if  less  than  five  years. 
From  time  to  time  as  the  terms  of  such  designations  expire,  or 
vacancies  occur,  he  shall  make  new  designations.  A  majority  of 
the  Justices  so  designated  to  sit  in  the  Appellate  Division,  in  each 
department  shall  be  residents  of  the  department.  He  may  also 
make  temporary  designations  in  case  of  the  absence  or  inability 
to  act  of  any  Justice  in  the  Appellate  Division,  or  in  case  the 
Presiding  Justice  of  any  Appellate  Division  shall  certify  to  him 
that  one  or  more  additional  Justices  are  needed  for  the  speedy 
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disposition  of  the  business  before  it.  Whenever  the  Appellate 
Division  in  any  department  shall  be  unable  to  dispose  of  its  busi- 
ness within  a  reasonable  time,  a  majority  of  the  Presiding 
Justi<*e8  of  the  several  departments  at  a  meeting  called  by  the 
Presiding  Justice  of  the  department  in  arrears  may  transfer  any 
pending  appeals  from  such  department  to  any  other  department 
for  hearing  and  determination.  No  Justice  of  the  Appellate 
Division  shall,  within  the  department  to  which  he  may  be  desig- 
nated to  perform  the  duties  of  an  Appellate  Justice,  exercise  any 
of  the  powers  of  a  Justice  of  the  Supreme  Court,  other  than 
those  of  a  Justice  out  of  court,  and  those  pertaining  to  the  Ap- 
pellate Division,  or  to  the  hearing  and  decision  of  motions  sub- 
mitted by  consent  of  counsel,  but  any  such  Justice,  when  not 
actually  engaged  in  performing  the  duties  of  such  Appellate 
Justice  in  the  department  to  which  he  is  designated,  may  hold 
any  term  of  the  Supreme  Court  and  exercise  any  of  the  powers 
of  a  Justice  of  the  Supreme  Court  in  any  county  or  judicial  dis- 
trict in  any  other  department  of  the  State.  From  and  after  the 
last  day  of  December,  eighteen  hundred  and  ninety-five,  the 
Appellate  Division  shall  have  the  jurisdiction  now  exercised  by 
the  Supreme  Court  at  its  General  ,Terms  and  by  the  General 
Terms  of  the  Court  of  Common  Pleas  for  the  City  and  County 
of  New  York,  the  Superior  Court  of  the  City  of  New  York,  the 
Superior  Court  of  Buffalo  and  the  City  of  Brooklyn,  and  such 
additional  jurisdiction  as  may  be  conferred  by  the  Legislature. 
It  shall  have  i>owpr  to  appoint  and  remove  a  reporter. 

The  Justices  of  the  Appellate  Division  in  each  department  shall 

have  power  to  fix  the  times  and  places  for  holding  Special  Terms 

therein,  and  to  assign  the  Justices  in  the  departments  to  hold 

TOch  terms;  or  to  make  rules  therefor. 

Const.     1846,  art.  VI  H  7  and  28,  aided  In  1882,  amended  In  1809  and  1905. 


I  3.  JndflTO  or  Justice  not  to  nit  In  revtei^i  tenttmony  In 
«Qnlt>'  caaen. 

No  Judge  or  Justice  shall  sit  in  the  Appellate  Division  or  in 
the  Court  of  Appeals  in  review  of  a  decision  made  by  him  or  by 
any  ("oiirt  of  which  he  was  at  the  time  a  sitting  member.  The 
testimony  in  equity  cases  shall  be  taken  in  like  manner  as  in 
oases  at  law:  and,  except  as  herein  otherwise  provided,  the  Legis* 
lature  shall  have  the  same  power  to  alter  and  regulate  the  juris- 
diction and  proceedings  in  law  and  in  equity  that  it  has  hereto- 
fore exercised. 
Const.    184C,  art.   VI,  f's. 

I   4.  Ternm  of  offlee;  vacanolesy  l&ow  fllleil. 

The  official  terms  of  the  Justices  of  the  Supreme  Court  sha'l  be 
fourteen  years  from  and  including  the  first  day  of  January  next 
after  their  election.     When  a  vacancy  shall  cccur  otherwise  than 
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by  expiration  of  term  in  the  office  of  Justice  of  the  Supreme 
Court  the  same  shall  be  filled  for  a  full  term,  at  the  next  general 
election,  happening  not  less  than  three  months  after  such  vacancy 
occurs;  and,  until  the  vacancy  shall  be  so  filled,  the  Governor  by 
and  with  the  advice  and  consent  of  the  Senate,  if  the  Senate 
shall  be  in  session,  or  if  not  in  session  the  Governor,  may  fill 
such  vacancy  by  appointment,  which  shall  continue  until  and  in- 
cluding the  last  day  of  December  next  after  the  election  at  which 
the  vacancy  shall  be  filled. 

OoDst.  1846,  art.   VI,   §8  9.  13. 


f  S.  City  coartM  abollaliedi  Judseii  become  Jaatlceii  of  an- 
prenie  coart|  nalarleii)  Jur  ^•diction  vested  In  •npreiue 
eourt. 

The  Superior  Court  of  the  City  of  New  York,  the  Court  of 
Common  Pleas  for  the  City  and  County  of  New  York,  the  Su- 
perior Court  of  Buffalo,  and  the  City  Court  of  Brooklyn,  are 
abolished  from  and  after  the  first  day  of  January,  one  thousand 
eight  hundred  and  ninety-six,  and  thereupon  the  seals,  records, 
papers  and  documents  of  or  belonging  to  such  courts,  shall  be 
deposited  in  the  offices  of  the  Clerks  of  the  several  coimtios  in 
which  said  courts  now  exist;  and  all  actions  and  proceedings  then 
pending  in  such  courts  shall  be  transferred  to  the  Supreme  Court 
for  hearing  and  determination.  The  Judges  of  said  courts  in 
office  on  the  first  day  of  January,  one  thousand  eight  hundred 
and  ninety-six,  shall,  for  the  remainder  of  the  terra  for  which 
they  were  elected  or  appointed,  be  Justices  of  the  Supreme  Court; 
but  they  shall  ait  only  in  the  counties  in  which  they  were  elected 
or  appointed.  Their  salaries  shall  be  paid  by  the  said  counties 
respectively,  and  shall  be  the  same  as  the  salaries  of  the  other 
Justices  of  the  Supreme  Court  residing  in  the  same  counties. 
Their  successors  shall  be  elected  as  Justices  of  the  Supreme 
Court  by  the  electors  of  the  judicial  districts  in  which  they 
lespectively  reside. 

The  jurisdiction  now  exercised  by  the  several  courts  hereby 
abolished,  shall  be  vested  in  the  Supreme  Court.  Appeals  from 
inferior  and  local  courts  now  heard  in  the  Court  of  Common 
Pleas  for  the  City  and  County  of  New  York  and  the  Superior 
•Court  of  Ruffnh),  shall  be  heard  in  the  Supreme  (^ourt  in  such 
manner  and  by  such  Justice  or  Justices  as  the  Appellate  Divi- 
sions in  the  respective  departments  which  include  New  York  and 
Buffalo  shall  direct,  unless  otherwise  provided  by  the  Legislature. 

New. 


I   0.   Clrcntt    conrtd     and    conrtn    of    oyer    and    terminer 
abolliihed. 

Circuit  Courts  and  Courts  of  Oyer  and  Terminer  are  abolished 
from  and  after  the  last  day  of  December,  one  thousand  eight 

80 


Abt.  VI  CONSTITUTION  OF  NEW  YORK.  §§  7,  8 

handred  and  ninety-five.  All  their  jurisdiction  shall  thereiipon 
be  vested  in  the  Supreme  Court,  and  all  actions  and  proceedings 
then  pending  in  such  courts  shall  be  transferred  to  the  Supreme 
Court  for  hearing  and  determination.  Any  Justice  of  the  Su- 
preme Court,  except  as  otherwise  provided  in  this  article,  may 
hold  court  in  any  county. 

New. 

{  7.  Conrt  of  anpeala. 

The  Court  of  Appeals  is  continued.  It  shall  consist  of  the  Chief 
Judge  and  Associate  Judges  now  in  office,  who  shall  hold  their 
offices  until  the  expiration  of  their  respective  terms,  and  their 
successors,  who  shall  be  chosen  by  the  electors  of  the  State. 
The  official  terms  of  the  Chief  Judge  and  Associate  Judges  shall 
be  fourteen  years  from  and  including  the  first  day  of  January 
next  after  their  election.  Five  members  of  the  court  shall  form 
a  quorum,  and  the  concurrence  of  four  shall  be  necessary  to  a 
decision.  The  court  shall  have  power  to  appoint  and  to  remove 
ita  reporter,  clerk  and  attendants.  Whenever  and  as  often  as  a 
majority  of  the  Judges  of  the  Court  of  Appeals  shall  certify  to 
the  Governor  that  said  court  is  unable,  by  reason  of  the  accumu- 
lation of  causes  pending  therein,  to  hear  and  dispose  of  the  same 
with  reasonable  speed,  the  Governor  shall  designate  not  more  than 
four  Justices  of  the  Supreme  Court  to  serve  as  Associate  Judges 
of  Court  of  Appeals.  The  Justices  so  designated  shall  be  relieved 
from  their  duties  as  Justices  of  the  Supreme  Court  and  shall 
serve  as  Associate  Judges  of  the  Court  of  Appeals  until  the 
caafles  undisposed  of  in  said  court  are  reduced  to  two  hundred, 
when  they  shall  return  to  the  Supreme  Court.  The  Governor 
may  designate  Justices  of  the  Supreme  Court  to  fill  vacancies. 
No  Justice  rfiall  serve  as  Associate  Judge  of  the  Court  of  Ap- 
peals except  while  holding  the  office  of  Justice  of  the  Supreme 
Court,  and  no  more  than  seven  Judges  shall  sit  in  any  case« 
[As  amended  in  18d9.] 

Const.    1846,  art.  VI,  f  3.  amended  In  1869. 

I  8.  Vacaincy  in  court  of  appeals,  how  llllefl. 

When  a  vacancy  shall  occur  otherwise  than  by  expiration  of 
term,  in  the  office  of  Chief  or  Associate  Judge  of  the  Court  of 
Appeals,  the  same  shall  be  filled,  for  a  full  term,  at  the  next 
general  election  happening  not  less  than  three  months  after  such 
vacancy  occurs;  and  until  the  vacancy  shall  bo  so  filled,  the  Gov- 
ernor, by  and  with  the  advice  and  consent  of  the  Senate,  if  the 
Senate  shall  be  in  session,  or  if  not  in  session  the  Governor  may 
fill  such  vacancy  by  appointment.  If  any  such  appointment  of 
Chief  Judge  shall  be  made  from  among  the  AKsocldte  Judges,  a 
temporary  appointment  of  Associate  Judge  shall  bo  made  in  like 
manner;  but  in  such  case,  the  person  appointed  Chief  Judge  shall 
not  be  deemed  to  vacate  his  office  of  Associate  .Tudge  any  longer 
than  until  the  expiration  of  his  appointment  as  Cliief  .Tudge.  The 
powers  and  jurisdiction  of  the  court  shall  not  be  suspended  for 
want  of  appointment  or  election,  when  the  number  of  Judges  is 
sufficient  to  constitute  a  quorum.  All  appointments  under  this 
section  shall  continue  until  and  including  the  last  day  of  Decem- 
ber next  after  the  election  at  which  the  vacancy  shall  be  filled. 

Coast.    1846.  art.  VI,  |  3,  amended  in  1860. 
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I  O.  Jnrladictioii  of  court  of  appeala. 

After  the  last  day  of  December,  one  thousand  eight  hundred 
and  ninety-five,  the  jurisdiction  of  the  Court  of  Appeals,  except 
where  the  judgment  is  of  death,  shall  be  limited  to  the  review 
of  questions  of  law.  No  unanimous  decision  of  the  Appellate 
Division  of  the  Supreme  Court  that  there  is  evidence  supporting 
or  tending  to  sustain  a  finding  of  fact  or  a  verdict  not  directed 
by  the  court,  shall  be  reviewed  by  the  Court  of  Appeals.  Ex- 
cept where  the  judgment  is  of  death,  appeals  may  be  taken,  as 
of  right,  to  said  court  only  from  judgments  or  orders  entered 
upon  decisions  of  the  Appellate  Diviuion  of  the  Supreme  Court, 
finally  determining  actions  or  special  proceedings,  and  from 
orders  granting  new  ti-iais  on  exceptions,  where  the  appellants 
stipulate  that  upon  affirmance  judgment  absolute  shall  be  ren- 
dered against  them.  The  Appellate  Division  in  any  department 
may,  however,  allow  an  appeal  ui)on  any  question  of  Jaw  which, 
in  its  opinion,  ought  to  be  reviewed  by  the  Court  of  Appeals. 

The  Legislature  may  further  restrict  the  jurisdiction  of  the 
Court  of  Appeals  and  the  rij.rht  of  appeal  thereto,  but  the  right 
to  appeal  shall  not  depend  upon  the  nmonut  involved. 

The  provisions  of  this  section  shall  not  apply  to  orders  made 
or  judgments  rendered  by  any  General  T**rm  liefore  the  last  day 
of  December,  one  thousand  eight  Innnlrod  and  ninety-five,  but 
appeals  therefrom  may  be  taken  under  rx'sting  provisions  of  law. 

9 

I   lO.  Jufleen  not  to  holA  any  other  ofllee. 

The  Judges  of  the  Court  of  Appeals  and  the  Justices  of  the 
Supreme  Court  shall  not  hold  any  other  office  or  public  trust. 
All  votes  for  any  of  them,   for  any  other  than  a  judicial  office, 
given  by  the  Ivegislatuie  or  the  people,  shall  be  void. 
Cou8t.     1840,   art.   M,    %  10,  aiiie-idcd  In   1SC9. 

$11.   Removal   of  JadflreH. 

Judges  of  the  Court  of  Appeals  and  Justices  of  the  Supreme 
Court  may  be  removed  by  concurrent  resolution  of  both  houses 
of  the  Legislature,  if  two-thirds  of  all  the  members  elected  to 
each  house  concur  thei^in.  All  other  judicial  officers,  except 
Justices  of  the  Teace  and  judges  or  justices  of  inferior  courts 
not  of  record,  may  be  removed  by  the  Senate,  on  the  recommen- 
dation of  the  Governor,  if  two-thirds  of  all  the  mcml)ers  elected 
to  the  Senate  concur  therein.  But  no  officer  shall  be  removed 
by  virtue  of  this  section  except  for  cause,  which  shall  be  entered 
on  the  journals,  nor  unless  he  shall  have  been  served  with  a 
statement  of  the  cause  alleged,  and  shall  have  had  an  opportunity 
to  be  heard.  On  the  question  of  removal,  the  yeas  and  naya 
shall  be  entered  on  the  journal. 
Const.     1S46,  art.  VI,   {  11,   amended  In   18G0. 

§  12.  Compeuaatlony  afire  restriction;  asalffnment  by  arov- 
ernor. 

No  person  shall  hold  the  office  of  Judge  or  Justice  of  any  court 
longer  than  until  and  including  the  last  day  of  December  next 
after  he  shall  be  seventy  years  of  ligc.  Each  justice  of  the  su- 
preme court  shall  receive  from  the  state  the  sum  of  ten  thousand 
dollars  per  year.  Those  assigned  to  the  app<«llate  divisions  in  the 
third  and  fourth  departments  shall  each  rect^ive  in  addition  tne 
sum  of  two  thousand  dollars,  and  the  presiding  justices  thereof 
the  sum  of  two  thousand  five  hundred  dollars  per  year.  Those 
justices  elected  ia  the  first  acd  second  judicial  departments  Bhall 
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continue  to  receive  from  their  respective  cities,  counties  or  dis- 
tricts, as  DOW  provided  by  law,  such  additional  compenKation  as 
will  make  their  aggregate  compenHation  what  they  are  now  receiv- 
ing. Those  justices  elected  in  any  juuicial  department  other  than 
the  first  or  second,  and  assigned  to  the  appellate  divisions  of  the 
first  or  second  departments,  shall,  while  so  assigneil,  receive 
from  those  departments  respectively,  as  now  provided  by  law, 
such  additional  sum  as  is  paid  to  the  justices  of  those  depart- 
ments. A  justice  elected  in  the  third  or  fourth  department 
assigned  by  the  appellate  division  or  designated  by  the  governor 
to  hold  a  trial  or  special  term  in  a  judicial  district  other  than 
that  in  which  he  is  elected  shall  receive  in  addition  ten  dollars 
per  day  for  expenses  while  actually  so  engaged  in  holding  such 
term,  which  shall  be  paid  by  the  state  and  charged  upon  the 
judicial  district  where  the  service  is  rendered.  The  compensa- 
tion herein  provided  shall  be  in  lieu  of  and  shall  exclude  all 
other  compensation  and  allowance  to  said  justices  for  expenses 
of  every  kind  and  nature  whatsoever.  Tlie  provisions  of  this 
section  shall  apply  to  the  judges  and  justices  now  in  office  and 
to  those  hereafter  elected. 

Const.     1846,  art.  VI,  ff  IS.  14.  amended  in  1869  and  1009. 
I   13.  Trial  of  Impeachmenta, 

The  Assembly  shall  have  the  power  of  impeachment,  by  a  vote 
of  a  majority  of  all  the  members  elected  The  Court  for  the 
Trial  of  Impeachments  shall  be  compose<l  of  thQ  President  of  the 
Senate,  the  senators  or  the  major  part  of  them,  and  the  Judges 
of  the  Court  of  Appeals,  or  the  major  part  of  them.  On  the 
trial  of  an  impeachment  against  the  Governor  or  Lieutenant- 
Governor,  the  Lieutenant-Governor  shall  not  act  as  a  member  of 
the  court.  No  iudicial  officer  shall  exercise  his  office,  after 
articles  of  impeachment  against  him  shall  have  been  preferred 
to  the  Senate,  until  he  shall  have  been  acquitted.  Before  the 
trial  of  an  impeachment  the  members  of  the  court  shall  take  an 
oath  or  affirmation  truly  and  impartially  to  try  the  impeachment 
according  to  the  evidence,  and  no  person  shall  be  convicted  with- 
out the  concurrence  of  two-thirds  of  the  members  present.  Judg^ 
ment  in  cases  of  impeachment  shall  not  extend  further  than  to 
removal  from  office,  or  removal  from  office  and  disqualification  to 
hold  and  enjoy  any  office  of  honor,,  trust  or  profit  under  this 
State:  but  the  party  impeached  shall  be  liable  to  indictment  and 
punishment  according  to  law. 

Const.    1846,  art.  Yl,  {  1,  amended  In  I860. 

I    14.   Coanty  coarta. 

The  existing  C^ounty  Courts  are  continued,  and  the  Judges 
thereof  now  in  office  shall  hold  their  offices  until  the  expiration 
of  their  respective  terms.  In  the  county  of  iviugs  there  Khali 
be  four  County  Judges.  The  number  of  County  Ju(lg<»s  in  any 
county  may  also  be  increased,  from  time  to  time,  by  the  Legis- 
lature, to  such  number  that  the  total  number  of  (^ounty  Judges 
in  any  one  county  shall  not  exceed  one  for  every  two  hun- 
dred thousand,  or  major  fraction  thereof,  of  the  population 
of  such  county.  The  additional  County  Judges  in  the  county 
of  Kings  shall  be  chosen  at  the  general  election  held  in  the 
first  odd-numbered  year  after  the  »doi>tion  of  this  amend- 
ment. The  additional  County  Judges  whose  offices  may  be 
created  by  the  Legislature  shall  be  chosen  at  the  general 
election  held  in  the  first  odd -numbered  year  after  the  creation 
of  such  office.     All  County  Judges,  including  successors  to  exist- 
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ing  Judges,  shall  be  chosen  by  the  electors  of  the  counties  for 
the  term  of  six  years  from  and  including  the  first  day  of  Janu- 
ary following  their  election.  County  Courts  shall  have  the  po^*-- 
ers  and  jurisdiction  they  now  possess,  and  also  original  juris- 
diction in  actions  for  the  recovery  of  money  only,  where  the 
defendants  reside  in  the  county,  and  in  which  the  complaint 
demands  judgment  for  a  sum  not  exceeding  two  thousand  dol- 
lars. The  Legislature  may  hereafter  enlarge  or  restrict  the 
jurisdiction  of  the  County  Courts,  provided,  however,  that  their 
jurisdiction  shall  not  be  so  extended  as  to  authorize  an  action 
therein  for  the  recovery  of  money  only,  in  which  the  sum 
demanded  exceeds  two  thousand  dollars,  or  in  which  any  person 
not  a  resident  of  the  county  is  a  defendant.  Courts  of  Sessions, 
except  in  the  county  of  New  York,  are  abolished  from  and  after 
the  last  day  of  December,  eighteen  hundred  and  ninety-five. 
All  the  jurisdiction  of  the  Court  of  Sessions  in  each  county, 
except  the  county  of  New  York,  jhall  thereupon  be  vested  in  the 
County  Court  thereof,  and  all  actions  and  proceedings  then 
pending  in  such  Courts  of  Sessions  shall  be  transferred  to  the 
said  County  Courts  for  hearing  and  determination.  Every  County 
Judge  shall  perform  such  duties  as  they  may  be  required  by  law. 
His  .salary  shall  be  established  by  law,  payable  out  of  the 
county  treasury.  A  County  Judge  of  any  county  may  hold 
County  Courts  in  any  other  county  when  requested  by  the 
judge  of  such  other  county. 
Coust.     1846,  art.  VI,   |  15,  amended  In  18(K)    and  Nov.  4,   191.3. 

§   IS.   SurroffateH*    eoiirts;    Hnrrosates,    thelk*    poirers    and 
Jariiidictloni    -vacancteH. 

The  existing  Surrogate's  Courts  are  continued,  and  the  Sur- 
rogates now  in  ofl5ce  shall  hold  their  offices  until  the  expiration  of 
their  terms.  Their  successors  shall  be  chosen  bv  the  electors  of 
their  respective  counties,  and  the'r  terms  of  office  shall  be  six 
years,  except  in  the  county  of  New  York,  where  they  sliall  con- 
tinue to  be  fourteen  years.  Surrogate**  and  Surrogates'  Courts 
shall  have  the  jurisdiction  and  powers  which  the  Surrogates  and 
existing  Surrogates*  Courts  now  possess,  until  otherwise  provided 
by  the  I^egislature.  The  County  .Tuilgo  shnll  be  Surrogate  of  his 
county,  except  where  a  s^M>arate  Surrogate  has  been  or  shall  be 
elected.  In  counties  having  a  population  exceeding  forty  thou- 
sand, wherein  there  is  no  separate  Surrogate,  the  legislature 
may  provide  for  the  election  of  a  separate  officer  to  be  Surrogate, 
whose  term  of  office  shall  be  six  years.  When  the  Surrogate 
shall  be  elected  as  a  separate  officer  his  salary  shall  be  established 
by  law,  payable  out  of  the  county  treasury.  No  County  Judge 
or  Surrogate  shall  hold  office  longer  than  until  and  including  the 
last  day  of  December  next  after  he  shall  be  seventy  years  of 
age.  Vacancies  occurring  in  the  office  of  County  Judge  or  Sur- 
rogate shall  be  filled  in  the  same  manner  as  like  vacancies 
occurring  in  the  Supreme  Court.  The  compensation  of  any 
County  .Tudge  or  Surrogate  shall  not  be  increased  or  diminished 
during  his  term  of  office.  For  the  reliof  of  Surrogates'  Courts 
the  Legislature  may  confer  upon  the  Sui)re:ne  Court  in  any 
county  having  a  population  excecnling  four  hundred  thousand, 
the  powers  and  jurisdiction  of  Surrogates,  with  authority  to  try 
issues  of  fact  by  jury  in  probate  cases. 

Const.     1846,  art.  VI,   |  15,  amended  In  1869. 
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i   10.  Local  Jvdiclal   ofllcera. 

The  Legislatare  may,  on  application  of  the  board  of  snper^ 
Tisors,  provide  for  the  election  of  local  officers,  not  to  exceed  two 
in  any  county,  to  discharge  the  duties  of  Coanty  Judge  and  of 
Surrogate,  in  cases  of  their  inability  or  of  a  vacancy,  and  in 
such  other  cases  as  may  be  provided  by  law,  and  to  exercise  such 
other  powers  in  special  cases  as  are  or  may  be  provided  by  law. 

Coast.    184G.   art.   VI,   f   16,  amended  in  1809. 

§   17.  Jnatices    of   the   peaces   district   court   Jnatlcea. 

The  electors  of  the  several  towns  shall,  at  their  annual  town 
meetings,  or  at  such  other  time  and  in  such  manner  as  the  Legis- 
lature may  direct,  elect  Justices  of  the  Peace,  whose  term  of 
office  shall  be  four  years.  In  case  of  an  election  to  fill  a  vacancy 
occurring  before  the  expiration  of  a  full  term,  they  shall  hold  for 
the  residue  of  the  unexpired  term.  Their  number  and  classifica- 
tion may  be  regulated  by  law.  Justices  of  the  Peace  and  judges 
or  justices  of  inferior  courts  not  of  record,  and  their  clerks  may 
be  removed  for  cause,  after  due  notice  and  an  opportunity  of 
being  heard,  by  such  courts  as  are  or  may  be  prescribed  by  law. 
Justices  of  the  Peace  and  District  Court  Justices  may  be  elected 
in  the  different  cities  of  this  State  in  such  manner,  and  with  such 
powers,  and  for  such'  terms,  respectively,  as  are  or  shall  be  pre- 
scribed by  law;  all  other  judicial  officers  in  cities,  whose  election 
or  appointment  Is  not  otherwise  provided  for  in  this  article,  slrall 
be  chosen  by  the  electors  of  such  cities,  or  appointed  by  some 
local  authorities  thereof. 

CoMt.     IMO,  art.  VI,   {  18,  amended  In  ISCO. 

I  18.  Inferior  local  covrtii. 

Inferior  lo^l  courts  of  civil  and  criminal  jurisdiction  may  be 
established  by  the  I^egislature,  but  no  inferior  local  court  here- 
after created  shall  be  a  court  of  record.  The  Legislature  shall 
not  hereafter  confer  upon  any  inferior  or  local  court  of  its  crea- 
tion, any  tKiuity  iuri.sdiction  or  any  greater  jurisdicticm  in  other 
respects  than  is  conferred  upon  County  Courts  by  or  under  this 
article.  Except  as  herein  otherwise  provided,  all  judicial  officers 
shall  be  c^liM-ted  or  appr>inted  at  such  times  and  in  such  manner 
as  the  liegislature  may  direct. 

foDst.     1S46.  art.  VI,  f  19,  amended  In  18G9. 

$  19.  Clerks    of  courts. 

Clerks  of  the  several  counties  shall  be  clerks  of  the  Supreme 
Court,  with  such  powers  and  duties  as  shall  be  prescribed  by 
law.  The  Justices  of  the  Appt»llate  Division  in  each  department 
shall  have  power  to  appoint  and  to  remove  a  clerk,  who  shall 
keep  his  office  at  a  place  to  be  designated  by  said  Justices.  The 
Clerk  of  the  Court  of  Appeals  shall  keep  his  office  at  the  sent  of 
government.  The  Clerk  of  the  C<)Urt  of  Appeals  and  the  clerks 
of  the  Appellate  Division  shall  receive  comiiensation  to  be 
established  by  law  and  paid  out-  of  the  public  treasury. 

Const.     1846.  art.   VI,   |  20,  amendi^  in   lRfi9. 

I  20.   No   Judicial   Officer,   except   Juntlce   of  tKe   peace,  to 
rceel-re   feeni   not   to   act   an   attorney  or   counselor. 

No  judicial  officer,  except  Justices  of  the  Peace,  shall  receive 
to  his  own   use  any   fees  or  peninisites  of  office;   nor  shall  any 
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Judge  of  the  Court  of  Appeals,  or  Justice  of  the  Supreme  Court, 
or  any  County  Judge  or  Surrogate  hereafter  elected  in  a  county 
having  a  population  exceeding  one  hundred  and  twenty  thouHand, 
practice  as  an  attorney  or  counselor  in  any  court  of  record  in. 
this  State,  or  act  as  referee.  The  Legislature  may  impose  a 
similar  prohibition  upon  County  Judges  and  Surrogates  in  other 
counties.  No  one  shall  be  eligible  to  the  office  of  Judge  of  the 
Court  of  Appeals,  Justice  of  the  Supreme  Court,  or,  ex(?ept  in. 
the  county  of  Hamilton,  to  the  office  of  County  Judge  or  Surro- 
gate, who  is  not  an  attorney  and  counselor  of  this  State. 

Const.     1846,  art.  VI,  I  21,  amended  In  1860. 

§  21.  Pabllcatlon  of  atatntea. 

The  Legislature  shall  provide  for  the  sfpeedy  publication  of  all- 
statutes,  and  shall  regulate  the  reporting  of  the  decisions  of  the 
courts;  but  all  laws  and  judicial  decisions  shall  be  free  iPor  pub- 
lication by  any  person. 

Const.     1846,  art.  VI,  |  23,  amended  in  1869. 

I  22.  Terms  of  ofllce  of  present  Jnnticea  of  tlte  peaee 
and  local  Jadleial  officers. 

Justices  of  the  Peace  and  other  local  judicial  officers  provided 
for  in  sections  seventeen  and  eighteen,  in  office  when  this  article 
takes  effect,  shall  hold  their  offices  until  the  expiration  of  their 
respective  terms. 

Const.     1846,  art.  VI,   |  25,  amended  In  1869. 

§   23.   Courts   of   special    sessions. 

Courts    of    Special    Sessions    shall    have    such    jurisdiction    of 
offenses  of  the  grade  of  misdemeanors  as  may  be  prescribed  by 
law. 
Const.     1846.  art.   VI,   |  26,  amended  In  1860. 
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ARTUCLE  SBVBNTH. 

^c.     1.   State  credit  not  to  be  giTen. 

2.  State  debts,  power  to  contract. 

3.  State  debts  to  repel  invaaionB. 

4.  LimitatluD  of  legislative  power  to  create  debts. 

5.  Sinking  fund,  bow  kept  and  invested. 

6.  Claims  barn^d  by  statute  of  limitations. 

7.  Forest  preserve. 

8.  Canals,  not  to  be  sold;  not  applicable  to  certain  canals;  dlsposltloD 

of  funds. 

9.  No  tolls  to  be  Imposed;  contracts  for  work  and  materials;  iio' extra 

compensation. 

10.  Canal  Improvement  and  cost  tbereof. 

11.  Payment  of  debts  of  tbe  State. 

12.  Improvement  of  blgliwajrB. 

I    1.  Sta-te  credit  not  to  be  arlveii. 

The  credit  of  the  State  shall  not  in  any  manner  be  given  or 
loaned  to  or  in  aid  of  any  individual,  association  or  corporation. 

Const.    1846.  art.  VII,  f  9. 

S  2,  Stttte  debts,  poirrer  to  contract. 

The  State  may,  to  meet  casual  deficits  or  failures  in  revenues, 
or  for  expenses  not  provided  for,  contract  debts;  but  such  debts, 
direct  or  contingent,  singly  or  in  the  aggregate,  shall  not  at  any 
time  exceed  one  million  of  dollars;  and  the  moneys  arising  from 
the  loans  creating  such  debts  shall  be  applied  to  the  purpose  for 
which  they  were  obtained,  or  to  repay  the  debt  so  contracted, 
and  to  no  other  purpose  whatever. 

Const.    1846,  art.  VII,  f  10. 

I  3.  State  debts  to  repel  invasions. 

In  addition  to  the  above  limited  power  to  contract  debts,  the 
State  may  contract  debts  to  repel  invasion,  suppress  insurrection, 
or  defend  the  State  in  war;  but  the  money  arising  from  the  con- 
tracting of  such  debts  shall  be  applied  to  the  purpose  for  which 
it  was  raised,  or  to  repay  such  debts,  and  to  no  other  purpose 
whatever. 

Const.    1846,  art.  VII,  |  11. 

f  4.  UnUtatiOB  of  l«iri*l*tiTe  po-vrer  to  create  debts. 

Except  the  debts  specified  in  sections  two  and  three  of  this 
article,  no  debts  shall  be  hereafter  contracted  by  or  in  behalf 
f:f  this  State,  unless  such  debt  shall  be  authorized  by  a  law, 
for  .sfmie  single  work  or  object,  to  be  distincly  specified  therein; 
and  such  law  shall  impose  and  provide  for  the  collection  of  a 
direr t  annual  tax  to  pay,  and  suflBcient  to  pay,  the  interest  on 
such  debt  as  it  fails  due,  and  also  to  pay  and  discharge  the 
principal  of  such  debt  within  fifty  years  from  the  time  of  the 
I'ontracting  thereof.  No  such  law  shall  take  effect  until  it  shall, 
at  a  general  election  have  been  submitted  to  the  people,  and  hav4 
received  a  majority  of  all  the  votes  cast  for  and  against  it  at 
sr.i'h  election.  On  the  final  passage  of  such  bill  in  either  housA 
of  the  Legislature,  the  question  shall  be  taken  by  ayes  and  noes, 
in  De  duly  entered  on  the  journals  thereof,  and  shall  be:  **  Shall 
this  bill  pass,  and  ought  the  same  to  receive  the  sanction  of  the 
people?  " 
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The  Legislature  may  at  any  time,  after  the  approval  of  such 
law  by  the  people,  if  no  debt  shall  nave  been  contracted  in  par- 
suauce  thereof,  repeal  the  same;  and  may  at  any  time,  by  law, 
forbid  the  contracting  of  any  further  debt  or  liability  under  such 
law;  but  the  tax  imposed  by  such  act,  in  proportion  to  the  debt 
and  liability  which  may  have  been  contracted,  in  pursuance  of 
such  law,  shall  remain  in  force  and  be  irrepeaiable,  and  be  annu- 
ally collected,  until  the  proceeds  tuereof  shall  have  made  the 
provision  hereinbefore  specified  to  pay  and  discharge  the  interest 
and  principal  of  such  debt  and  liability.  The  money  arising  from 
any  loan  or  stock  creating  such  debt  or  liability  shall  be  applied 
to  the  work  or  object  specified  in  the  act  authorizing  such  debt 
or  liability,  or  for  the  payment  of  such  debt  or  liability,  and 
for  no  other  purpose  whatever.  No  such  law  shall  be  submitted 
to  be  voted  on,  within  three  months  after  its  passage  or  at  any 
general  election  when  any  other  law.  or  any  bill  shall  be  sub- 
mitted to  be  voted  for  or  against.  Tne  Legislature  may  provide 
for  the  issue  of  bonds  of  the  state  to  run  for  a  period  not  ex- 
ceeding fifty  years  in  lieu  of  bonds  heretofore  authorized  but 
not  issued  and  shall  impose  and  provide  for  the  collection  of  a 
direct  annual  tax  for  the  payment  of  the  same  as  hereinbefore 
required.  When  any  sinking  fund  created  under  this  section 
shall  equal  in  amount  the  debt  for  which  it  was  created,  no 
further  direct  tax  shall  be  levied  on  account  of  said  sinking  fund 
and  the  Legislature  shall  reduce  the  tax  to  an  amount  equal  to 
the  accruing  interest  on  such  debt.  The  Legislature  may  from 
time  to  time  alter  the  rate  of  interest  to  be  paid  upon  any  Staie 
debt,  which  has  been  or  may  be  authoriztnl  pursuant  to  the  pro- 
visions of  this  section,  or  upon  any  part  of  such  debt,  provided, 
however,  that  the  rate  of  interest  shall  not  be  altered  upon  any 
part  of  such  debt  or  upon  any  bond  or  other  evidence  thereof, 
which  has  been,  or  shall  be  created  or  issued  before  such  altera- 
tion. In  case  the  Legislature  increase  the  rate  of  interest  upon 
any  such  debt,  or  part  thereof,  it  shall  impose  and  provide  for 
the  collection  of  a  direct  annual  tax  to  pay  and  sufficient  to  pay 
the  increased  or  altert»d  interest  on  such  debt  as  it  falls  due 
and  also  to  pay  and  discharge  the  principal  of  such  debt  within 
fifty  years  from  the  time  of  the  contracting  thereof,  and  shall 
appropriate  annually  to  the  sinking  fund  moneys  in  amount 
sufficient  to  pay  such  interest  and  pay  and  discharge  the  princi- 
pal of  such  debt  when  it  shall  become  due  and  payable. 
Const.     1840,   art.  YIT,   |   12,   ampiided  In   1905    and  1009. 

§  5.  Slnklnir  fund,  how  kept  and  Invested. 

The  sinking  funds  provided  for  the  payment  of  interest  and  the 
extinguishment  of  the  principal  of  the  debts  of  the  State  shall 
^e  separately  kept  and  safely  invested,  and  neither  of  them  shall 
be  appropriated  or  used  in  any  manner  other  than  for  the  specific 
purpose  for  which  it  shall  have  been  provided. 
CJonst.    1846,   art  VII,  |  13,  amended  In  1874. 

§  G.  Clalnm  barred  by  utatnte  of  limitations. 

Neither  the  I^egislature,  canal  lK>ard,  nor  any  person  or  per- 
sons acting  in  behalf  of  the  State,  shall  audit,  allow  or  pay  any 
claim  which,  as  between  citizens  of  the  State,  would  be  barred 
by  lapse  of  time.    This  provision  shall  not  be  construed  to  repeal 
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any  statute  fixing  the  time  within  which  claims  shall  be  pre- 
sented or  allowed,  nor  !?hall  it  extend  to  any  claim  duly  pre- 
sented within  the  time  allowed  by  law,  and  prosecuted  with  due 
diligrence  from  the  time  of  such  presentment.  But  if  the  claim- 
ant shall  be  under  legral  disability,  the  claim  may  be  presented 
within  two  years  after  such  disability  is  removed. 

Const.     1840,  art   VII.   |  14,  amended  Id  1874. 

{   7.   Forest  preserre. 

The  lands  of  the  State,  now  owned  or  hereafter  acquired,  con- 
stitutinjET  the  forest  preserve  as  now  fixed  by  law,  shall  be  for- 
ever kept  as  wild  forest  lands.  They  shall  not  be  leased,  sold 
or  exchanged,  or  be  taken  by  any  corporation,  public  or  private, 
nor  shall  the  timber  thereon  be  sold,  removed  or  destroyed.  But 
the  Legislature  may  by  general  laws  provide  for  the  use  of  not 
exceeding  three  per  centum  of  such  lands  for  the  construction 
and  maintenance  of  reservoirs  for  municipal  water  supply,  for 
the  canals  of  the  State  and  to  regulate  the  flow  of  streams. 
Such  reservoirs  shall  be  constructed,  owned  and  controlled  by 
the  State,  but  such  work  shall  not  be  undertaken  until  after 
the  boundaries  and  high  flow  lines  thereof  shall  have  been 
accurately  surveyed  and  fixed,  and  after  public  notice,  hearing 
and  determination  that  such  lands  are  required  for  such  public 
use.  The  expense  of  any  such  improvements  shall  be  appor- 
tioned on  the  public  and  private  property  and  municipalities 
benefited  to  the  extent  of  the  benefits  received.  Any  such  reser- 
voir shall  always  be  operated  by  the  State  and  the  Legislature 
shall  provide  for  a  charge  upon  the  property  and  municipalities 
benefited  for  a  reasonable  return  to  the  State  upon  the  value 
of  the  rights  and  property  of  the  State  used  and  the  services  of 
the  State  rendered,  which  shall  be  fixed  for  terms  of  not  ex- 
ceeding ten  years  and  be  readjustable  at  the  end  of  any  term. 
Vnsanitary  conditions  shall  not  be  created  or  continued  by 
any  such  public  works.  A  violation  of  any  of  the  provisions  of 
this  section  may  be  restrained  at  the  suit  of  the  people  or, 
with  the  consent  of  the  Siipreme  Court  in  Appellate  Division, 
on  notice   to  the  Attorney-General   at   the   suit   of  any   citizen. 

Amended   Not.  4,   1913. 

I  8.  Canals,  not  io  be  sold;  not  applied  to  certain 
eanalai  dlnpoaition  of  fnnda. 

The  Legislature  shall  not  sell,  lease  or  otherwise  dispose  of  the 
Erie  canal,  the  Oswogd  canal,  the  Champlain  canal,  the  Cayuga 
and  Seneca  canal,  or  the*  Black  River  canal;  but  they  shall 
remain  the  property  of  the  State  and  under  its  management  for- 
ever. The  prohibition  of  lease,  sale  or  other  disposition  herein 
^mtaineil,  shall  not  apply  to  the  canal  known  as  the  Main  and 
Hamburg  street  canal,  situated  in  the  city  of  Buffalo,  and  which 
extends  easterly  from  the  westerly  line  of  Main  street  to  the 
westerly  line  of  Hamburg  street.  All  funds  that  may  be  de- 
rived from  any  lease,  sale  or  other  disposition  of  any  canal  shall 
be  applied  to  the  improvement,  superintendence  or  repair  of  the 
remaining  portion  of  the  canals. 

Coniit.     184«,  art.  VII.   |  6,   amomled  In  1882. 

I  O.  IVo  tollii  to  lie  Iniponed;  contracts  for  -work  and  ma- 
terlalni   no  extra  eompenwatton. 

\o  tolls  shall  hereafter  be  imposed  on  persons  or  property 
transported  on  the  canals,  but  all  boats  navigating  the  canals, 
and  the  owners  and  masters  thereof,  shall  be  subject  to  such 
laws  and  regulations  as  have  been  or  may  hereafter  be  enacted 
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concerninfr  the  navigation  of  the  canals.  The  Legislature  shall 
annually,  by  equitable  taxes,  make  provision  for  the  expenses 
of  the  superintendence  and  repairs  of  the  canals.  All  contracts 
for  work  or  materials  on  any  canal  shall  be  made  with  the  per- 
sons who  shall  offer  to  do  or  provide  the  same  at  the  lowest 
price,  with  adequate  security  for  theii:  performance.  ,No  extra 
compensation  shall  be  made  to  any  contractor;  but  if,  from  any- 
unforeseen  cause,  the  terms  of  any  contract  shall  prove  to  bo 
unjust  and  oppressive,  the  canal  board  may,  upon  the  applicatioa 
of  the  contractor,  cancel  such  contract. 
Confit.     1846,  art.  VII,   |  3,  amended  in  1882. 

$   10,  Canal    improvement,    and    cost    tltereof. 

The  canals  may  be  improved  in  such  manner  as  the  Legisla- 
ture shall  provide  by  law.  A  debt  may  be  authorized  for  that 
purpose  in  the  mode  prescribed  by  section  four  of  this  article,  or 
the  cost  of  such  improvement  may  be  defrayed  by  the  appropria- 
tion of  funds  from  the  state  treasury,  or  by  equitable  annual  tax. 

New. 

$   11.  Payment    of   debts    of  the   state. 

The  Legislature  may  appropriate  out  of  any  funds  in  the 
treasury,  moneys  to  pay  the  accruing  interest  and  principal  of 
any  debt  heretofore  or  hereafter  created,  or  any  part  thereof  and 
may  set  apart  in  each  fiscal  year,  moneys  in  the  state  treasury 
as  a  sinking  fund  to  pay  the  interest  as  it  falls  due  and  to 
pay  and  discharge  the  principal  of  any  debt  heretofore  or  here- 
after created  under  section  four  of  article  seven  of  the  constitu- 
tion until  the  same  shall  be  wholly  paid,  and  the  principal  and 
income  of  such  sinking  fund  shall  be  applied  to  the  purpose  for 
which  said  sinking  fund  is  created  and  to  no  other  purpose  what- 
ever; and,  in  the  event  such  moneys  so  set  apart  in  any  fiscal 
year  be  sufficient  to  provide  such  sinking,  fund,  a  direct  annual 
tax  for  such  year  need  not  be  imposed  and  collected,  as  required 
by  the  provisions  of  said  section  four  of  article  seven,  or  of  any 
law  enacted  in  pursuance  thereof. 

Added  in  1905. 

§   12.   ImproTement   of  ht^livrays. 

A  debt  or  debts  of  the  state  may  be  authorized  by  law  for  the 
improvement  of  highwavs.  Such  highways  shall  be  determined 
under  general  laws,  which  shall  also  provide  for  the  equitable 
apportionment  thereof  among  the  counties.  The  aggregate  of 
the  debts  authorized  by  this  section  shall  not  at  any  one  time 
exceed  the  sum  of  fifty  millions  of  dollars.  The  payment  of  the 
annual  interest  on  such  debt  and  the  creation  of  a  sinking  fund 
of  at  least  two  per  centum  por  annum  to  discharge  the  prin- 
cipal at  maturity  shall  be  provided  by  general  laws  w^hose  force 
and  effect  shall  not  be  diminished  during  the  existence  of  any 
debt  created  thereunder.  The  Legislature  may  by  general  laws 
retiuire  the  county  or  town  or  both  to  pay  to  the  sinking  fund 
the  proportionate  part  of  the  cost  of  any  such  highway  within 
the  boundaries  of  such  county  or  town  and  the  proportionate 
part  of  the  interest  thereon,  but  no  county  shall  at  any  time  for 
any  highway  be  required  to  pay  more  than  thirty-five  hundredths 
of  the  cost  of  such  highAvay,  and  no  town  more  than  fifteen  hun- 
dredths. None  of  the  provisions  of  the  fourth  section  of  this 
article  shall  apply  to  debts  for  the  improvement  of  highways 
hereby  authorized. 

Added  in  1005. 
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article:  bighth. 

1.  Oorporations,  'formation  of. 

2.  Dues  of  corporations. 

8.  Corporation,  definition  of  tei-m. 

4.  SaTlngs   bank   cbartf^rs;   reatrictions   upon  truateea;    special   charters 

not  to  be  granted. 
6.  Specie  pajmeut. 

6.  Reirlstry  of  bills  or  notes. 

7.  Liability  of  stockholders  of  banks.  , 

5.  BlUhoIders  of  insolvent  bank,   preferred  creditors. 

9.  Credit  or  money  of  the  state  not  to  be'glTen. 

10.  Counties,    cities   and   towns  not   to   gire   or   loan   money   or   credit; 

limitation  of  indebtedness. 

11.  State  board   of  charities;    state   commission   in   lunacy;    state   com« 

mission  of  prisons. 

12.  Boards  appointed  by  goremor. 

13.  Existing  laws  to  remain  in  force. 

14.  Maintenance  and  support  of  Inmates  of  charitable  institutions. 

15.  Commissioners  continued  in  oflSce. 

I  1.  Corporatlonn,  formmtlon  of. 

Corporations  may  be  formed  under  peneral  laws;  but  shall  not 
be  created  by  special  act,  except  for  municipal  purposes,  and  in 
cases  where,  in  the  judgment  of  the  Legislature,  the  objects  of 
the  corporation  cannot  be  attained  under  general  laws.  All  gen- 
eral laws  and  special  acts  passed  pursuant  to  this  section  may  be 
altered  from  time  to  time  or  repealed. 

Const.    1S46,  art.  VIII.  f  1. 

I  2.  Dues  of  corporations. 

Dues  from  corporations  shall  be  secured  by  such  indlTidual 
liability  of  the  corporators  and  other  means  as  may  be  prescribed 
by  law. 

Const.    1846.  art.  VIII,  |  2. 

I  3.  Corporation,  dellnttlon   of  term. 

The  term  corporations  as  used  in  this  article  shall  be  construed 
to  include  all  associations  and  joint-stock  companies  having  any 
of  the  powers  or  privileges  of  corporations  not  possessed  by  in- 
dividuals or  partnerships.  And  all  corporations  shall  have  the 
right  to  sue  and  shall  be  subject  to  be  sued  in  all  courts  in  like 
cases  as  natural  persons. 

Const.    1846,  art.  VIII,  fi  3. 

I  4.  Savlnflpii  bank  cbnrtcra;  reHtrlctlonN  upon  tmsteeii; 
special  charter*  not  to  be  Rranted. 

The  Legislature  shall,  by  general  law,  conform  all  charters  of 
savings  banks,  or  institutions  for  savings,  to  a  uniformity  of 
powers,  rights  and  liabilities,  and  all  charters  hereafter  granted 
for  such  corporations  shall  be  made  to  conform  to  such  general 
law,  and  to  such  amendments  as  may  be  made  thereto.  And  no 
Such  corporation  shall  have  any  capital  stock,  nor  shall  the 
tmstecs  thereof,  or  any  of  them,  have  any  interest  whatever, 
direct  or  indirect,  in  the  profits  of  such  corporation;  and  no  di- 
rector or  trustee  of  any  such  bank  or  in.stitution  shall  be  inter- 
^ted  in  any  loan  or  use  of  any  money  or  property  of  such  bank 
w  institution  for  savings.  The  Legislature  shall  have  no  power  to 
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pass  any  act  granting  any  special  cliarter  for  banking  purposes; 
but  corporations  or  associations  may  be  formed  for  such  purposes 
under  general  laws. 

Ovist.    1S46.  art.  VIII,  {  4,  amended  In  1874. 

9  6.  Specie  payment* 

The  Legislature  shall  have  no  power  to  pass  any  law  sanction- 
ing  in  «ny  manner,  directly  or  indirectly,  the  suspension  of  specie 
payments,  by  any  person,  association  or  corporation,  issuing  bank 
notes  of  any  description. 

Const    1846.  art.  VIII,  |  S. 

S  G.  Rearlatry  of  bills  or  notes. 

The  Legislature  shall  provide  by  law  for  the  registry  of  all 
bills  or  notes,  issued  or  put  in  circulation  as  money,  and  shall 
require  ample  security  for  the  redemption  of  the  same  in  specie. 

Const.    1846,  art.  VIII,  {  0. 

I  7.  Llnbllity  of  0tocl£holder0  of  banks. 

The  stockholders  of  every  corporation  and  joint-stock  associri- 
tion  for  banking  purposes,  shall  be  individually  responsible  to  the 
amount  of  their  respective  share  or  shares  of  stock  in  any  such 
corporation  or  association,  for  all  its  debts  and  liabilities  of  every 
kind. 

Const.    1846,  art.  VIII«  |  7. 

(  8.  Blllbolders  of  insolvent  bank,  preferred  creditors^ 

In  case  of  the  insolvency  of  any  bank  or  banking  association, 
the  billholaers  thereof  shall  be  entitled  to  preference  in  payment, 
4veT  all  other  creditors  of  such  bank  or  association. 
Const.    1840,  art.  VIII.  |  8. 

S  O.  Credit  or  money  of  tbe  state  not  to  be  sriven. 

Neither  the  credit  nor  the  money  of  the  State  shall  be  given 
or  loaned  to  or  in  aid  of  any  association,  corporation  or  private 
undertaking.  This  section  shall  not,  however,  prevent  the  Legis- 
lature from  making  such  provision  for  the  education  and  support 
of  the  blind,  the  deaf  aud  dumb,  and  juvenile  delinquents,  as  to 
it  may  seem  proper.  Nor  shall  it  apply  to  any  fund  or  property 
now  held,  or  which  may  hereafter  be  held,  by  the  State  for 
educational  purposes. 

Const.    1846,  art.  VIII,  I  10,  added  in  1874. 
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{   lO.   lilmitatlon  of  Indebtednena  of  counties,  cltlesy  to^vns 
And  vlllaarea;  except  Ion  an  to  city  of  Nevr  York« 

No  county,  city,  town  or  villajje  shall  hereafter  give  any  mqney 
or   property,   or  loan   its   money   or  credit  to  or  in  aid   of  any 
indiyidual,  association  or  corporation,  or  become  directly,  or  in- 
directly the  owner  of  stock  in,  or  bonds  of,  any  association  or 
corporation:  nor  shall  any  such  county,  city,  town  or  Tillage  be 
allowed  to  incur  any  indebtedness  except  for  county,  city,  town 
or  Tillage  purposes.     This  section  shall  not  prevent  such  county, 
city,  town  or  Tillage  from  making  such  provision  fur  the  aid  or 
support  of  its  poor  as  may  be  authorized  by  law.    No  county  or 
city  shall  be  allowed  to  become  indebted  for  any  purpose  or  in 
any  manner  to  an  amount  which,  including  existing  indebtedness,, 
shall  exceed  ten  per  centum  of  the  assessed  Taluation  of  the  real 
estate  of  such  county  or  city  subject  to  taxation,  as  it  appeared 
by  the  assessment-rolls  of  said  county  or  city  on  the  last  assess- 
ment  for  state  or  county  taxes  prior  to  the  incurring  of  such 
indebtedness;  and  all  indebtedness  in  excess  of  such  limitation, 
exct'pt  such  as  now   may  exist,  shall  be  absolutely  void,  except 
as  herein  otherwise  provided.     No  county  or  city  whose  present 
indebtetiuess  exceeds   ten  per  centum  of  the  assessed   vulutitiou 
of  its  real  estate  subject  to  taxation,  shall  be  allowed,  to  become 
indebted  in  any  further  amount  until  such  inuebteduess  shall  be 
reduced  within  such  limit.     This  section  shall  not  be  construed 
to  prevent  the  issuing  of  certificates  of  indebtedness  or  revenue 
bonds  issued  in  anticipation  of  the  collection  of  taxes  for  amounts 
actaaily  contained  or  to  be  contained  in  the  taxes  for  the  year 
when  such  certificates  or  revenue  bonds  are  issued  and  payable 
out  of  such   taxes;  nor  to  prevent  the  city  of  New  York  from 
issuing  bonds  to  be  reaeemcd  out  of  the  tax  levy   for  the  year 
next  succeeding  the  year  of  their  issue,  provided  that  the  amount 
of  such  bonds  which  may  be  issued  in  any  one  year  in  excess  of 
the   limitations   herein   contained   shall   not   exceed    one-tenth    of 
one  per  centum  of  the  assessed  valuation  of  the  real  estate  of 
said  city  subject  to  taxation.     Nor  shall  this  section  be  construed 
to  prevt»nt  the  issue  of  bonds  to  provide  for  the  supply  of  water; 
but  the  term  of  the  bonds  issued  to  provide  the  supply  of  water, 
iu  excess  of  the  limitatiou  of  indebtedness  fixed  herein,  shall  not 
exceed  twenty  years,  and  a  sinking  fund  shall  be  created  on  the 
issuing  of  the  said  bonds  for  their  redemption,  by  raising  annu- 
ally a  sum  which  will  produce  an  amount  equal  to  the  sum  of 
the  principal  and  interest  of  said  bonds  at  their  maturity.     All 
certificates  of  indebtedness  or  revenue  bonds  issuiKl   in  anticipa- 
tion of  the  collection  of  taxes,  which  are  not  retired  within  nve 
years  after  their  date  of  issue,  and  bonds  issued  to  provide  for 
the  supply  of   water,  and   any   debt   hereafter   incurred   by   any 
portion  or  part  of  a  cit^%  if  there  shall  be  any  such  debt,  shall 
be    included   in    ascertaining   the   power   of   the   city   to   become 
otherwise  indebted;   except   that   debts   incurred   by   any   city   of 
the  first  class  after  the  first  day  of  January,  nineteen  hundred 
and   four,    and   debts  incurred   by  any  city  of  the  second   class 
after  the  first  day  of  January,  nineteen  hundred  and'  eight,  and 
debts  incurred  by  any  city  of  the  third  class  after  the  first  day  of 
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January,  uiueteen  hundred  and  ten,  to  provide  for  the  8upi>iy  of 
water   shall   not    be   so   included;   and   except   further   that    any 
debt  hereafter  incurred  by  the  city  of  New   York  for  a  public 
improvement  owned  or  to   be  owned  by   the  city,   which  yields 
to   tlfe   city    current   net   revenue,   after   making   any   necessary 
allowance   for   repairs   and    maintenance   for   which   the   city    is 
liable,  in  excess  of  the  interest  on  said  debt  and  of  the  annual 
installments  necessary  for  its  amortization  may  be  excluded    in 
ascertaining  the  power  of  said  city  to  become  otherwise  indebttnl, 
provided  that  a  sinking  fund'  for  its  amortization  shall  have  been 
established  and  maintained  and  that  the  indebtedness  shall  uot 
be   so   excluded    during   any   period   of   time  when   the   revenue 
aforesaid  shall   not  be  sufficient   to  equal   the  said  interest   and 
amortization   installments,   and   except  further  that  any   indebt- 
edness  heretofore   incurred  by   the   city  of   New   York   for   any 
rapid   transit  or  dock   investment  may   be  so   excluded   propor- 
tionately to  the  extent  to  which  the  current  net  revenue  received 
by  said  city  therefrom  shall  meet  the  interest  and  amortization 
installments  thereof,  provided  that  any  increase  in  the  debt  in- 
curring power  of  the  city  of  New  York  which  shall  result  from 
the   exclusion    of   debts    heretofore   incurred    shall    be   available 
only  for  the  acquisition  or  construction  of  projperties  to  be  used 
for  rapid'  transit  or  dock  purposes.     The  legislature  shall  pre- 
scribe the  method  by  which  and  the  terms  and  conditions  under 
which  the  amount  of  any  debt  to  be  so  excluded  shall  be  deter- 
mined, and  no  such  debt  shall  be  excluded  except  in  accordance 
with  the  determination  so  prescribed.     The  legislature  may   in 
its    discretion    confer   appropriate    jurisdiction    on    the    appellate 
division   of  the  supreme   court   in   the   first  judicial   department 
for  the  purpose  of  determining  the  amount  of  any  debt  to  be  so 
excluded.     No  indebtedness  of  a  city   valid  at  the  time  of  its 
inception    shall    thereafter    become    invalid    by    reason    of    the 
operation  of  any   of  the  provisions  of  this  section.     Whenever 
the  boundaries  of  any  city  are  the  same  as  those  of  a  county, 
or  when  any  city  shall  include  within  its  boundaries  more  than 
one  county,  the  power  of  any  county  wholly  included  within  such 
city  to  become  indebted  shall  cease,  but  the  debt  of  the  county, 
heretofore  existing,  shall  not,  for  the  purposes  of  this  section,  be 
reckoned  as  a  part  of  the  city  debt.    The  amount  hereafter  to  be 
raised  by  tax  for  county  or  city  purposes,  in  any  county  contain- 
ing a   city   of  over  one   hundred   thousand   inhabitants,   or   any 
such  city  of  this  State,  in  addition  to  providing  for  the  principal 
and  interest  of  existing  debt  shall  not  in  the  aggregate  exceed 
in  any  one  year  two  per  centum  of  the  assessed  valuation  of  the 
real  and  personal  estate  of  such  county  or  city,  to  be  ascertained 
as  prescribed  in  this  section  in  respect  to  county  or  city  debt. 

Ck>DHt.     1846.  art.  VIII,  |  11,  added  in  1874,  and  amended  in  18S4.  1809, 
1905,   1907,    1909,   1917. 

f   Ilk  State  board  of   charltteaj   Mtate  commliiHlon   in   lu- 
nacy |  at  ate  commlaalon  of  prlaona. 

The  Legislature  shall  provide  for  a  state  board  of  charities, 
which    shall    visit    and    inspect    all    institutions,    whether   state, 
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county,  municipal,  incorporated  or  not  incorporated,  which  are 
of  a  charitable,  eleemosynary,  correi*tional  or  reformatory  char- 
a<*ter,  excepting?  only  <*uch  institutionH  as  are  hereby  made  sub- 
ject to'  the  visitation  and  inspection  of  either  of  the  commissions 
hereinafter  mentioned,  but  includinj?  all  reformatories  except 
those  in  which  adult  males  convicted  of  felony  shall  be  confined; 
a  state  commission  in  lunacy,  which  shall  visit  and  inspect  all 
institutions,  either  public  or  private,  used  for  the  care  and  treat- 
ment of  the  insane  (not  including  institutions  for  epileptics  or 
idiots);  a  state  commission  of  prisons  which  shall  visit  and  inspect 
all  institutions  used  for  the  detention  of  sane  adults  charged  with 
or  convicted  of  crime,  or  detained  as  witnesses  or  debtors. 

Mew. 

I  12.  Bo«rd0  appointed  by  iroirenior. 

The  members  of  the  said  board  and  of  the  said  commissions 
shall  be  appointed  by  the  Governor,  by  and  with  the  advice  and 
consent  of  the  Senate;  and  any  member  may  be  removed  from 
i>fflre  by  the  Governor  for  cause,  an  opportunity  having  been 
viven  him  to  be  heard  in  his  defense. 

Ikw. 

I  13.  Kxlstlns:  law0  to  remain  in  force* 

Existing  laws  relating  to  institutions  referred  to  In  the  fore- 
j;oing  sections  and  to  their  supervision  and  inspection,  in  so  far 
as  Huch  laws  are  not  inconsistent  with  the  provisions  of  the  Con- 
stitution, shall  remain  in  force  until  amended  or  repealed  by  the 
Legislature.  The  visitation  and  inspection  herein  provided  for 
fiaall  not  be  exclusive  of  other  visitation '  and  inspection  now 
authurized  by  law. 
New. 

I  14.  Maintenanee  and  support  of  inmates  of  charitable 
isstltations. 

Nothing  in  this  Constitution  contained  shall  prevent  the  Legis- 
lature from  making  such  provision  for  the  education  and  support 
of  the  blind,  the  deaf  and  dumb,  and  juvenile  delinquents,  as  to 
it  may  seem  proper;  or  prevent  any  county,  city,  town  or  village 
from  providing  for  the  care,  support,  maintenance  and  secular 
Huc-ation,  of  inmates  of  orphan  asylums,   homes  for  deiK>udeut 

children  or  correctional  institutions,  whether  under  public  or 
private  control.  Payments  by  counties-,  cities,  towns  and  villages 
to  charitable,  eleemosynary,  correctional  and  reformatory  institu- 
tion!*, wholly  or  partly  under  private  control,  for  care,  support 
and  maintenance,  may  be  authorized,  but  shall  not  be  required 
by  the  Legislature.     No  such  payments  shall  be  made  for  any 
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inmate  of  such  institutious  who  is  not  received  and  retained 
therein  pursuant  to  rules  established  by  the  state  board  of  chari- 
ties. Such  rules  shall  be  subject  to  the  control  of  the  Legislature 
by  general  laws. 

New. 


§   15.  Commlaaloners   continued  in   offlce. 

Commissioners  of  the  state  board  of  charities  and  commission- 
ers of  the  state  commission  in  lunacy,  now  holding  offlce,  shall  be 
continue<l  in  office  for  the  term  for  which  they  were  appointed, 
respectively,  unless  the  L#egislature  shall  otherwise  provide.  The 
Legislature  may  confer  upon  the  commissions  and  upon  the  board 
'mentioned  in  the  foregoing  sections  any  additional  po\yers  that 
are  not  inconsistent  with  other  provisions  of  the  Constitution. 
New. 
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^  ARTIOUB  III  NTH, 

1«  Common  Mbools. 

2.  Kegeots  of   tbe  nnlyerslty. 

8.  Common  Rohool,  lltcrftture  (1^(1  the  I7|)lte4  states  ^epoelt  fnfidf. 

4.  No  aid  to  denominational  schools, 

f  1.  Commoii   Bchools. 

The  Lef?i8fature  shall  proride  for  the  maintenance  and  auppqrt 
of  a  HTfttem  of  free  comnion  schools,  wherein  all  the  children  of 
this  State  ma^  be  educated. 
New. 

I  a.  Reireiit0  of  tlte  mnlTCvsltF* 

The  corporation  created  in  the  year  one  thousand  seven  hnn- 
d|"cd  and  eighty-four,  under  the  name  of  The  Regehts  of  the 
I'niTer'sity  qf  tjie  Rtate  of  New  York,  is  hereby  continued  under 
the  name  of  Tne  University  of  t^e  State  of  New  York.  It  shall 
be  iroveme4  and  its  corporate  powers,  which  nnny  be  increased, 
modified  or  diipinished  by  the  Legislature,  shall  be  exercised  by 
not  le^s  t^au  nine  regents. 

Kew. 

I  Si  r«|«iiippn  9c1iool|  literature  and  tlie  Vnltcd  State* 
deposit  JPunds, 

The  rnpital  of  the  common  school  fund,  the  capital  of  the  litera- 
ture fund,  and  the  capita)  of  the  United  States  deposit  fund,  shall 
be  respectively  preseryed  inviolfjte.  The  revenue  of  the  said 
common  school  fund  shall  be  applied  to  the  support  qt  common 
schools;  the  revenue  of  the  said  literature  funn  shall  be  applied 
to  thp  support  of  aendemies;  and  the  sum  of  twenty-five  thousand 
doPars^  or  the  revenut^s  of  t]ie  IJqited  States  deposit  fund  shall 
efxi-h  yenr  be  appropriated  to  and  made  part  of  the  capital  of  the 
said  con^mon  pcnool  fund. 
Const.     lS4a,   art.   IX,  |  ^.     • 

I  •!•  Ko  aid  to  deaonilnatloaal  solioola. 

Neither  the  Ptate  nor  any  subdivision  thereof,  shall  use  Its 
property  or  cre<Jit  o^  any  public  money,  or  authorize  or  permit 
either  jo  be  used,  djrectlj  or  indir.  ctly,  in  aid  or  maintenance, 
other  than  for  examination  or  inspection,  of  any  school  or  in- 
stitution of  learning  wholly  or  in  part  under  the  control  or 
direction  of  any  religious  denomination,  or  in  which  any  denomi- 
national  tenet  or  doctrine  is  taught. 
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AKTICLIS   TKNTH. 

9e>x     1.  SherlflTs,   clerku  of   counties*    district   attornejrs   end   regtttens    for- 
ernor  may  remove. 

2.  Appointmeut    or    election    of  officers  not  provided  tor  bf  thla  <oa- 

stltutlon. 

3.  Diiraticu  of  term. 

4.  Time  of  oltHJtloii. 

6.  Vacancies  in  offlce»  how  filled. 

6.  Folitlcal  year. 

7.  Rf>iuoval  from  office  for  misconduct,  etO. 

8.  Office  deemed  vacant. 

0.  Compensation  of  officers. 

S  1.  Sberlffa,  clerks  of  covRtles,  district  atrornejrs  and 
rearlatcrs;  aroTernor  may  remove. 

SherifiFs,  clerks  of  counties,  district  attorneys  and  registers  in 
counties  having  registers,  shall  be  chosen  by  the  electors  of  the 
respective  counties,  once  in  every  three  years  and  as  often  as 
vacancies  shall  happen,  except  in  the  counties  of  New  York  and 
Kings,  and  in  counties  whose  boundaries  are  the  same  as  those 
of  a  city,  where  such  officers  shall  be  chosen  by  the  electors  once 
in  every  two  or  four  years  as  the  Legislature  shall  -direct. 
Sheriffs  shall  hold  no  other  office  and  be  ineligible  for  the  next 
term  after  the  termination  of  their  offices.  They  may  be  re- 
quired by  law  to  renew  their  security  from  time  to  time;  and  in 
default  of  giving  such  new  secunity,  their  offices  shall  be  deemed 
vacant.  But  the  county  shall  never  be  made  responsible  for  the 
nets  of  the  sheriff.  The  Governor  may  remove  any  officer,  in 
this  section  mentioned,  within  the  term  for  which  he  shall  have 
been  elected;  giving  to  such  officer  a  copy  of  the  charges  against 
him,  and  an  opportunity  of  being  heard  in  his  defense. 

Const.    1846,  art.  X,  f  1. 

I  2.  Appointment  or  election  of  ofllcers,  not  provided 
for  by  tills  constitution. 

All  county  officers,  whose  election  or  appointment  is  not  pro- 
vided for  by  this  Constitution,  shall  be  elected  by  the  electors  of 
the  respective  counties  or  appointed  by  the  boards  of  supervisors, 
or  other  county  authorities,  as  the  Legislature  shall  direct.  All 
city,  town  and  village  officers,  whose  election  or  appointment  is 
not  provided  for  by  this  Constitution,  shall  be  elected  by  the 
electors  of  such  cities,  towns  and  villages,  or  of  some  division 
thereof,  or  appointed  by  such  authorities  thereof,  as  the  Legis- 
lature shall  designate  for  that  purpose.  All  other  officers,  whose 
election  or  appointment  is  not  provided  for  by  this  Constitution, 
and  ail  officers,  whose  offices  may  hereafter  be  created  by  law*, 
shall  be  elected  by  the  people,  or  appointed,  as  the  Legislature 
may  direct. 

Const.    1846,  art.  X,  |  2. 

S  3.  Dnrntlon  of  term. 

When  the  duration  of  any  office  is  not  provided  by  this  Con- 
Ktitution  it  may  be  declared  by  law,  and  if  not  so  declared,  such 
office  shall  be  held  during  the  pU^asure  of  the  authority  making 
the  anpointment. 

Const.    1846,  arc.  X.  f  it. 
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f   4.  TlBie  of  election. 

The  time  of  electing  all  officers  named  ic  this  article  shall  be 
prescribed  by  law. 

Coaat.    184e,  art.  X,  f  4. 

I  5.  Taeanelea  In  oflloe««  hoir  filled. 

The  Legislature  shall  provide  for  filling  vacancies  in  office,  and 
in  case  of  elective  officers,  no  person  appointed  to  fill  a  vacancy 
shall  hold  his  office  by  Tirtae  of  such  appointment  longer  than 
the  commencement  of  the  political  year  next  succeeding  the  first 
annual  election  after  the  happening  of  the  vacancy. 

CkiiMt.    IMS,  art.  X.  §  fi. 


I  «.  Polltieni  year. 

The  political  year  and  legislative  term  shall  begin  on  the  first 
day  of  January;  and  the  Legislature  shall,  every  year,  assemble 
on  the  first  Wednesday  in  January. 

Const.    1846,  art.  X,  •  6. 

S  T.  Removal  from  ofllce  for  miaeondnct.  etc. 

Provision  shall  be  made  by  law  for  the  removal  for  misconduct 
or  malversation  in  office  of  all  officers,  except  judicial,  whose 
powers  and  duties  are  not  local  or  legislative  and  who  shall  be 
elected  at  general  elections,  and  also  for  supplying  vacancies 
created  by  such  removaL 

OoMt.    1646,  art.  X,  S  7. 

I  8.  Ofllee  deemed  vaeant. 

The  Legislature  may  declare  the  cases  in  which  any  office  shall 
be  deemed  vacant  when  no  provision  is  made  for  that  purpose  in 
this  Constitution. 

CoMt.    1S46,  art.  X,  f  8. 

I  •.  Compensation  of  oflleera. 

No  officer  whose  salary  is  fixed  by  the  Constitution  shall  re« 
ceive  any  additional  compensation.  Each  of  the  other  state  offi- 
cers named  in  the  Constitution  shall,  during  his  continuance  in 
office,  receive  a  compensation,  to  be  fixed  by  law,  which  shall  not 
be  increaseid  or  diminished  during  the  term  for  rrhich  he  shall 
have  been  elected  or  appointed;  nor  shall  he  receive  to  his  use 
any  fees  or  perquisites  of  office  as  other  compensation. 

Oomt.    1846,  art.  Z,  §  8. 
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See.     1.  State  militia. 

2.  Knliatment. 

3.  Organisation  of  militia. 

4.  Appolntm<>nt  of  military  offlvni  hj  the  frovernoR 

B.  Manner  of  rlrction  qf  miUury  P^c*|->|  pfeycpf^^d  l)y  X^»  Ipftalttiife. 
6.  Commiaslooed  ofBciTs,  tn<?li'  removal. 

• 

I  ^.  StMe  mllttfa. 

AU  nble- bodied  male  citijsens  between  the  f^^eu  of  eigl^taei)  and 
forty-five  years,  who  are  residents  of  the  Stftte,  B^fi\\  constitute 
the  militia,  subject  however,  to  such  exemptions  as  are  now,  or 
may  be  hereafter  created  by  the  laws  of  the  United  States,  er 
by  the  Legislature  of  this  State. 

Cmst.   iMe,  (irt.  Xh  I  I. 

I  2.  BnllMtment. 

The  Legislature  may  proTide  for  the  enliqtipept  )nto  (foe  i^Pt^lve 
force  of  such  other  persons  as  may  make  application  to  be  so 
enlisted. 

Hew. 

I  3f  OrflTiinlsfitloii  of  intlttf|i. 

The  militia  shall  be  organized  and  divf^e^  iPt^  STl^h  lapd  and 
naval,  and  active  and  reserve  forces  as  the  Legislature  may  deeni 
proper,  provided  however  that  there  shall  be  maintnliifid  at  all 
times  a  force  of  not  less  than  ten  thousand  enlisted  men,  fully 
yniformed,  armed,  equipped,  disciplined  and  ready  fer  active 
service.  And  it  shall  be  the  duty  of  the  LegisUtnve  at  enfh 
session  to  make  samefent  appropHatian  lor  the  mainta^^nfio 
thereof. 

New. 

I  4.  APpPtntmeilt  of  intUtfirr  of|leer«  by  the  ffOTornov. 

The  Governor  shall  appoint  the  chit^fs  qf  the  several  staff  de- 
partments, his  aides-de-cnpip  ami  military  sooretary.  all  of  whom 
shall  hold  office  durin;?  his  pleflsure,  their  cQmmJBSloqs  to  expire 
ii'ith  the  term  for  which  the  Oovcrnor  shall  have  been  elected; 
he  shall  also  nominate,  and  with  the  consent  of  thf  Senate  ap- 
point, all  roajor-genergls. 

Const.    1846,  art.  XI,  f  3. 

S  5.  Manner  of  election  of  military  olBcers  prescribed 
by  lefflMlatnre. 

All  other  commissioned  and  non-commissioned  officers  shall  be 
chosen  or  appointed  in  such  manner  as  the  Legislature  may  d^em 
most  conducive  to  the  improvement  of  the  militia,  provided,  how- 
ever, that  no  law  shall  be  passed  changing  the  existing  mode  of 
election  and  oppointment  unless  two-thirds  of  the  members 
present  in  each  house  shall  concur  therein. 

Oonst.    1846,  art.  XI,  H  4,  6. 
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I   8.  CommlMsloned  olBcerst  thetr  removal. 

The  commissioned  officers  sh^ij  be  commissioned  by  the  Gov- 
rfnctf  is  eoiUmftbd^Mb-ehief.  No  t^omttiis^iobed  officer  shall  bt> 
reiBOTed  from  office  during  the  tertti  for  which  ne  shall  have  been 
appointed  ot  elei*ted,  unless  bjr  the  Senate  on  the  recommendation 
at  16^  dorei^br,  titiitltig  the  j^routtds  on  which  such  retnofal  is 
recommended,  or  by  the  sentence  of  a  court-ftiill'tial,  ttr  iipon  tlie 
findinss  of  an  examining  board  organized  pursuant  to  law,  or  for 
absence  withoui  leaVe  for  a  period  of  &lx  fuoilths  Of  more. 

1S46|  Art*  ZI|  I  5. 
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ARTICLE  TlVEIiFTH. 

« 

Bee.    1.  Organization   of   cities   and    vUlagea;    regulation   of   vagea,    etc.,    ol 
employees  of  atatp,  coanty,  city,   town,  etc. 
2.  ClaMSiflcatlon  of  cities;   general   and   special    rity  laws;   special   eltj 

laws;  bow  passed  by  legislature  and  acceptance  by  cities. 
8.  Election  of   city   officers,    when   to   be   held;   extension  and   abridg- 
ment of  terms. 

S  1.  Orflranlsatloii   of    cities    and    irlllaares;    refrQlatlon    of 
Giraffes,  etc.,  of  eniployeeM  of  state,  county,  city,  toifrn^  etc 

It  shall  be  the  duty  of  the  Legislature  to  provide  for  the  organ- 
ization of  cities  and  incorj^orated  villages,  and  to  restrict  their 
power  of  taxation,  assessment,  borrowing  money,  contractinf? 
debts,  and  loaning  their  credit,  so  as  to  prevent  abuses  in  asse-sa- 
ments  and  in  contracting  debt  by  such  municipal  corporations: 
and  the  Legislature  may  regulate  and  fix  the  wages  or  salaries, 
the  hours  of  work  or  labor,  and  make  provision  for  the  protection, 
welfare  and  safety  of  persons  employed  by  the  state  or  by  any 
county,  city,  town,  village  or  other  civil  division  of  the  state,  or 
by  any  contractor  or  subcontractor  performing  work,  labor  o»- 
services  for  the  state,  or  for  any  county,  city,  town,  village  or 
other  civil  division  thereof. 
Const.    1846,  art.  YIII,  f  Q,  amended  In  1900. 

S  2.  Classification  of  cities;  ireneral  and  special  city 
lavrs;  special  city  lavrs;  hoifv  passed  by  levlslatnre  and 
acceptance  by  cities. 

All  cities  are  classifies  according  to  the  latest  state  enumera- 
tion, as  from  time  to  time  made,  as  follows:  The  first  class  in- 
cludes all  cities  having  a  population  of  one  hundred  and  seventy- 
five  thousand,  or  more;  the  second  class,  all  cities  having  a  popu- 
lation of  fifty  thousand  and  less  than  one  hundred  and  seventy- 
five  thousand;  the  third  class,  all  other  cities.  Laws  relating  to 
the  property,  affairs  or  government  of  cities,  and  the  several  de- 
partments thereof,  are  divided  into  general  and  special  city  laws; 
general  city  laws  are  those  which  relate  to  all  the  cities  of  one 
or  more  classes;  special  city  laws  are  those  which  relate  to  a  single 
city,  or  to  less  than  all  the  cities  of  a  class.  Special  city  laws 
shall  not  be  passed  except  in  conformity  with  the  provisions  of 
this  section.  After  any  bill  for  a  special  city  law,  relating  to  a 
city,  has  been  passed  by  both  branches  of  the  Legislature,  the 
house  in  which  it  originated  shall  immediately  transmit  a  certified 
copy  thereof  to  the  mayor  of  such  city,  and  within  fifteen  days 
thereafter  the  mayor  shall  return  such  bill  to  the  house  from 
which  it  was  sent,  or  if  the  session  of  the  Legislature  at  whicb 
such  bill  was  passed  has  terminated,  to  the  Governor,  with  the 
mayor's  certificate  thereon,  stating  whether  the  city  has  or  has 
not  accepted  the  same. 

In  every  city  of  the  first  class,  the  mayor,  and  in  every  other 
city,  the  mayor  and  the  legislative  body  thereof  concurrently, 
shall  act  for  such  city  as  to  such  bill;  but  the  Legislature  may 
provide  for  the  concurrence  of  the  legislative  body  in  cities  of  the 
first  class.  The  Legislature  shall  provide  for  a  public  notice  and 
opportunity  for  a  public  hearing  concerning  any  such  bill  in  every 
city  to  which  it  relates,  before  action  thereon.  Such  a  bill,  if  it 
relates  to  more  than  one  cityi  shall  be  transmitted  to  the  mayor 
of  each  city  to  which  it  relates,  and  shall  not  be  deemed  a.-cepted 
unless  accepted  as  herein  provided,  by  every  such  city.     Wben- 

48 


y 


Art-XII        constitution  of  new  irORK.  ,      <3 

pver  any  such  bill  is  accepted  as  herein  provided,  it  shall  bo  sub- 
j*K*t  a«  are  other  bills,  to  the  action  of  the  Governor.  \Vhefi6<er, 
dnrin>r  the  session  at  which  it  was  passed,  any  such  bill  is  rs- 
tnmed  with-^nt  the  accpotance  of  the  city  or  cities  to  whi'h  it 
relates,  or  within  such  fifteen  days  is  not  returned,  it  may  never- 
theless again  be  passed  by  both  branches  of  the  Legislature,  and 
It  ahall  then  be  subject  as  are  other  bills,  to  the  action  of  the 
Oovernor.  In  every  special  city  law  which  has  been  accepted. 
by  the  city  or  cities  to  which  it  relates,  the  title  shall  be  followed 
by  the  words  "  accepted  by  the  city,"  or  "  cities,"  as  the  caso 
may  be;  in  every  such  law  which  is  passed  without  such  accept- 
ance, by  the  words  "  passed  without  the  acceptance  of  the  city," 
or  "  cities,"  as  the  case  may  be. 

New.    Amended   In   1007. 

I  8.  Eleetion  of  city  olllcera,  vrhen  to  be  beld|  extension 
And  abrlds'inent  of  terms. 

All  elections  of  city  officers,  including  supervisors  and  judicial 
officers  of  inferior  local  courts,  elected  in  any  city  or  part  of  a 
city,  and  of  county  officers  elected  in  the  counties  of  New  York 
and  Kings,  and  in  all  counties  whose  boundaries  are  the  same  as 
those  of  a  city,  except  to  fill  vacancies,  shall  be  held  on  the 
Tuesday  succeeding  the  first  Monday  in  November  in  an  odd-num- 
bered year,  and  the  term  of  every  such  officer  shall  expire  at  the 
end  of  an  odd-numbered  year.  The  terms  of  office  of  all  such 
officers  elected  before  the  first  day  of  .January,  one  thousand 
?ight  hundred  and  ninety-five,  whose  successors  have  not  then  been 
elected,  which  under  existing  laws  would  expire  with  an  even- 
numbered  year,  or  In  an  odd-numbered  year  and  before  the  end 
thereof,  are  extended  to  and  including  the  last  day  of  December 
next  following  the  time  when  such  terms  would  otherwise  expire; 
the  terms  of  office  of  all  such  officers,  which  under  existing  laws 
would  expire  in  an  even-numbered  year,  and  before  the  end 
thereof,  are  abridged  so  as  to  expire  at  the  end  of  the  preceding 
year.  This  section  shall  not  apply  to  any  city  of  the  third  class, 
or  to  elections  of  any  judicial  officer,  except  judges  and  justices 
of  inferior  local  courts. 
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AftflClifi  •THtB'TElBlt'rtt. 

8m.    1.  Oath  tff  bflte^i 

8.  Official  bl-ib«r7  knd  corfttptioil. 

S.  OiCet  br  Dfottilsv  tb  bfibi*. 

4.  Pfetwtm  bribed  or  dfTorlnit  a  bribe  may  be  k  wltaeM. 

Ik  Ft«9  paaMU)  friinktiil  prlfilt'ces*  etc.,  not  to  bo  roc^Wed  bj  a  pablia 

oflcer:   ppohltt. 
^  RemoTai  of  alatrtct  nttomcy   for  failure  to   ptoaocute;  ezpehUM  6t 

proeoetiUoaii  for  bribery. 

i  1*  Onth  ot  olllee* 

Members  of  the  LegiRlntiire,  nnd  nil  ofl^cers  e^ie^ntlYe  liticl  jii- 
dicinl,  except  such  inferior  officers  ns  shall  be  by  law  exemyittMl 
shnll,  before  they  enter  on  the  duties  of  their*  respective  ofHces, 
take  Qnd  subscribe  the  follnwiug  oath  or  affirmatioQi  '*  I  do 
solemnly  swear  (or  afHrui)  thnt  I  will  support  the  OoQstltutioii 
of  the  United  Btntes,  and  the  Constitution  of  the  State  of  New 
jork,  and  that  t  will  faithfully  discharge  the  duties  of  the  ot^ce 

of  -^  according  to  the  best  of  my  ability;**  and  ail  such 

u/Hcers  who  shall  have  been  chosen  at  ijny  election  shall,  Wfore 
they  enter  on  the  duties  of  their  respective  offices,  take  fti^d  siib- 
scribe  the  oath  or  a^rmation  above  prescribed,  togetueir  with  the 
following  addition  thereto,  as  part  thereof: 

*'And  I  do  farther  solemnly  s^vear  (or  affirm)  that  I  have  not 
directly  or  indirectly  pald^  offered  or  promised  to  pay,  contributed, 
or  offered  or  promised  to  contribute  any  mofaey.  or  othei'  valtidble 
thing  as  a  consideration  or  toward  for  the  j?iving  or  wltnholdincr 
a  vote  at  the  election  at  which  I  Was  etected  to  said  office,  aha 
have  not  tnade  any  promise  to  influence  the  giving  of  withholdlfig 
any  such  votei'^  and  no  other  oath,  declatation  oi*  test  ih&U  he 
required  as  a  qualification  for  any  office  of  public  tfust. 

Const.    1846,  art.  Stll,  f  1,  amended  in  1874. 

I  ft.  OMclAl  Uf Ibery  tthfl  cli*«*l*llptloilk 

Any  person  holding  office  uhder  the  laws  of  this  State  Who, 
except  in  payment  of  his  legal  salary,  feeS  of  perquisites,  tlhalt 
receive  or  consent  to  receive,  directly  or  indirectly,  anything  bf 
value  or  of  personal  advantage,  or  the  promise  thereof,  for  per- 
forming or  omitting  to  perform  any  official  act,  or  with  the  ex- 
press or  implied  understanding  that  his  official  action  or  omission 
to  act  is  to  be  in  any  degree  influenced  thereby,  shall  be  deemed 
guilty  of  a  felony.  This  section  shall  not  affect  the  yaJidity  of 
any  existing  statute  in  relation  to  the  offense  of  bribery. 

Const.    1846.  art.  XV,  {  1,  added  In  1874. 

I  3.  Offer  or  promise  to  bribe. 

Any  person  who  shall  offer  or  promise  a  bribe  to  an  officer,  if 
it  shall  be  received,  shall  be  deemed  guilty  of  a  felony  and  liable 
to  punishment,  e>cept  as  herein  provided.  No  person  offering  a 
bribe  shnll,  upon  any  prosi»cutiou  of  the  officer  for  receiving  such 
bribe,  be  privileged  from  testify ing  in  relation  thereto,  and  he 
shall  not  bo  liable  to  civil  or  criminal  prosecution  therefor,  if  he 
shall  testify  to  the  giving  or  offering  of  such  bribe.  Any  persoc 
who  shall  offer  or  promise  a  bribe,  if  it  be  rejected  bv  th«  officer 

GO 
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tn  ivhom  it  was  tendered,  shall  be  deemed  guilty  of  au  attempt 
to  bribe,  which  is  hepcby  doolaped  to  be  a  telony. 

IWO,  «rt.  K?.  «  B.  iid4iNi  1^  1874. 


Apy  per^pq  cnttrged  wjUj  rf^cplvlne  a  bribo.  gr  witl^  offering  or 
promising  a  bribe,  shall  be  permitted  to  testify  In  his  own  behalf 
io  4iiy  pivij  or  opjmipAl  profOOUtlPH  therefor. 

Const.     1846,  art.  XV,  {  3.  added  hi  1874. 

veivea  k|r  pnblffi  pOtofiFl  pi-'ll'iltr* 

No  public  offlcor,  op  pervon  6l0()|P<)  or  ap^ojpted  to  o  public 
oiUce,  under  the  liiwa  of  tUis  ^f^^to,  sfefllJ  dlPeefly  or  intUi'outjy 
auk,  demand,  fteq^pl,  rt^ooive  or  ooaponl  tp  rpcfivp  for  hi^  owu 
use  or  benoiit,  or  for  the  i]so  or  bout^Ht  of  anptl^f^ft  ft"y  fi'ue  pass, 
free  traDspottntion,  frnuiiing  pi'jvilfigo  pr  dlMcrlmipfitiop  jn  pfis- 
senser.  tele/^rapb  or  telenljope  rfttPP,  fPPm  afijf  persop  qr  eorpprn- 
tion,  or  make  U93  pf  tno  parnp  hiP^Rt^lf  or  11^  ponjuiiotioii  with 
another.  A  person  who  violhtPis  ppy  provjuion  Qf  thU  gectio^i, 
Khali  be  deemed  gqiltv  of  o  rolttdeoiOHnor,  flnt)  phoJl  forfeit  b* 

office  at  the  suit  of  the  Attprnyy-QpHprftlt  Any  oorporntion,  or 
officer  or  agent  th^roof,  who  »hj|}|  offer  or  DPOmisp  to  a  public 
officer,  or  person  elpctecl  or  uppolntPfl  to  H  f>ublio  olflop.  an;^  anch 
free  paas.  free  transnortAtton«  ft»«nklnff  priyjlege  or  diirrimlpo- 
tion,  shall  also  bo  depni'^fl  piiHty  o*  n  misrlpmoflpor  oi>c|  lifibip  to 
puni<«hnaent  except  as  herein  provid(^d.  No  persoPt  or  officer  or 
airent  of  a  corporation,  ^vinff  any  snc|i  froe  pfipp,  free  trnn»- 
portation,  franking  privilege  or  discriminntion  hereby  prohibited, 
shall  be  privileged  frofp  tOitifylng  in  rolntloi^  thorctp,  And  he  phpll 
oot  be  liable  to  eiyil  or  eriminul  PHi40<^qtiQ0  thPP^fo'  If  AO  fihalj 
teatify  to  the  giring  of  the  same. 

New. 

•«t«t  fBxpenaep  of  proaecnttovin  for   brtil^rFi 

Any  district  attorney  who  «hall  fail  faithfully  lo  ppoaocpte  n 
person  charged  with  the  yiolation  in  his  county  of  any  provisioQ 
of  thlff  article  which  may  come  to  his  knoirledge,  shall  be  fb- 
mored  from  office  by  the  GoTomor,  after  duo  notice  And  an 
opportunity  of  being  heard  inhia  defense.  The  espensea  which 
shall  be  incurred  by  on]^  county,  in  inyestlgating  and  prosecuting 
any  charge  of  bribery  or  attempting  to  bribe  any  person  holding 
offioe  tinder  the  laws  of  this  State  withiq  fucK  ponnty,  or  of 
reoeiving  bribes  by  any  anoh  person  In  aaid  cQuaty,  ffhall  be  o 
charge  against  the  State,  mnd  their  payment  by  Ibe  State  ahall  be 
proTlded  for  by  law. 

OQaat,    IMai  art  ;pr,  I  4,  atfded  tn  UM. 
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article:  fovrtbbnth. 

Sec.    1.  Amendment  to  conBtitntlon,  how  proposed,  Toted  upon  and  ratified. 
2.  Fntnre    constitutional    conventions;    how    called;    election    of    dele- 
gates; compensation;  qaomm;  submission  of  amendments;  ofllcwv; 
rules;  vacancies;  taking  efTect. 
S.  Amendments  of  couTentlon  and  legislature  submitted  colnddently. 

9  1.  AmendmentM  to  constitution,  how  proposed,  voted 
npon  and  ratllled. 

Any  amendment  or  amendments  to  this  Constitution  may  be 
proposed  in  the  Senate  and  Assembly;  and  if  the  same  shall  be 
agreed  to  by  a  majority  of  the  members  elected  to  each  of  the 
two  houses,  such  proposed  amendment  or  amendments  shall  be 
entered  on  their  journals,  and  the  yeas  and  nays  taken  thereon, 
and  referred  to  the  Legislature  to  be  chosen  at  the  next  general 
election  of  senators,  and  shall  be  published  for  three  months 
previous  to  the  time  of  making  such  choice;  and  if  in  the  I-iegia- 
lature  so  next  chosen,  as  aforesaid,  silch  proposed  atnendment  or 
amendments  shall  be  agreed  to  by  a  majority  of  all  the  members 
elected  to  each  house,  then  it  shall  be  the  duty  of  the  Lpcrislatiire 
U)  submit  such  proposed  amendment  or  amendments  to  th**  peonle 
for  approval  in  such  manner  and  at  such  times  as  the  Legisla- 
ture shall  prescribe;  and  if  the  people  shall  approve  and  ratify 
such  amendment  or  amendments  by  a  majority  of  the  electors 
voting  thereon,  such  amendment  or  amendments  shall  become  a 
part  of  the  Constitution  from  and  after  the  first  day  of  January 
next  after  such  approval. 

Const.    1846,  art.  XIII,  f  1. 

S  2.  Fntnre  constltntlonal  oon'rentlonsi  ho-vr  called) 
election  of  delegrateHt  compensutloni  qnornm;  nnbnilsslon 
of  amendments  I   officers)   rnles)   vacancies)   taklniv   eflect. 

At  the  general  election  to  be  held  in  the  year  one  thousand  nine 
hundred  and  sixteen,  and  every  twentieth  year  thereafter,  and 
also  at  such  times  as  the  Legislature  may  by  law  provide,  the 
question,  "  Shall  there  be  a  convention  to  revise  the  Constitution 
and  amend  the  same?  "  shall  be  decided  by  the  electors  of  the 
State;  and  in  case  a  majority  of  the  electors  voting  thereon  shall 
decide  in  favor  of  a  convention  for  such  purpose,  the  electors  of 
every  senate  district  of  the  State,  as  thou  organised,  shall  elect 
three  delegates  at  the  next  ensuing  general  election  at  which 
members  of  the  Assembly  shal!  be  chosen,  and  the  electors  of  the 
State  voting  at  the  same  election  shall  elect  fifteen  delegates-at- 
large.  The  delegates  so  elected  shall  convene  at  the  capitol  on 
the  first  Tuesday  of  April  next  ensuing  after  their  election,  and 
shall  continue  their  session  until  the  business  of  such  convention 
shall  have  been  completed.  Every  delegate  shall  receive  for  his 
services  the  same  compensation  and  the  .same  mileage  as  shall 
then  be  annually  payable  to  the  memberr  of  the  Assembly.  A 
majority  of  the  convention  shall  constit'ite  a  quorum  for  the 
transaction  of  business,  and  no  amendment  to  the  Constitution 
shall  be  submitted  for  approval  to  the  electors  as  hertinafter  pro* 
vided,  unless  by  the  assent  of  a  majority  of  all  the  delegates 
elected  to  the  convention,  the  yeas  and  nays  being  entered  on  the 
journal  to  be  kept.  The  convention  shall  have  the  power  to  ap- 
point such  officers,  employes  and  assistants  as  it  may  deem  neces* 
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aary,  and  fix  their  compensation  and  to  provide  for  the  printing 
of  its  documents,  journal  and  proceedings.  The  convention  shall 
determine  the  rules  of  its  own  proceedings,  choose  its  own  offi- 
cers, and  be  the  judge  of  the  election,  retuVns  and  qualifications 
of  its  members.  In  caHc  of  a  vacancy,  by  death,  resignation  or 
other  cause,  of  any  district  delegate  elected  to  the  convention, 
such  vacancy  shall  be  filled  by  a  vote  of  the  remaining  delegates 
representing  the  district  in  which  such  vacancy  occurs.  If  such 
vacancy  oc^^^urs  in  the  office  of  a  delegate-at-large,  such  vacancy 
shall  be  filled  by  a  vote  of  the  remaining  delogates-at-large.  Any 
proposed  constitution  or  constitutional  amendment  which  shall 
hare  been  adopted  by  such  convention,  shall  be  submitted  to  a 
vote  of  the  electors  of  the  State  at  the  time  and  in  the  manner 
provided  by  such  conv3ntion,  at  an  election  which  shall  be  held 
not  less  than  six  weeks  after  the  adjournment  of  such  conveu- 
fioa  Upon  the  apprdX'al  of  such  constitution  or  constitutional 
amendments,  in  the  manner  provided  in  the  last  preceding  sec- 
tioii«  such  constitution  or  constitutional  amendment,  bhall  go  into 
effect  on  the  first  day  of  January  next  after  such  approval. 

Const.    1S46.  art.   Xlll.  f  2. 

I  3.  Amendments  of  convention  and  levUlatnre  sub- 
mitted coincidentljr. 

Any  amendment  proposed  by  H  constitutional  convention  relat- 
ing to  the  same  subject  as  an  amendment  proposed  by  the  Legis- 
lature, coincidently  si  bmitted  to  the  people  for  approval  at  the 
(general  election  held  in  the  year  one  thousand  eight  hundred  and 
Fiinety-fonr,  or  at  any  subsenupiir  (^lection,  shall,  if  approved,  be 
deemed  to  sapersede  the  amendment  so  proposed  by  the  Legis- 
ktnre; 
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Sec.     1.  Time  of  taklpg  effect. 

I  1.  Time  of  taktnnr  offect. 

TUis  Constitution  shall  be  in  force  from  and  inclmjing  the  first 
day  of  January,  one  thousand  eight  bundled 'and  nmety-flve,  ex- 
cept as  herein  otherwise  provided. 

Done  in  Convention  at  the  Capitol  in  the  city  of  Albany, 
the  twenty-ninth  day  of  September,  in  the  year  one  thou- 
sand eight  hundred  and  ninety-four,  and  of  the  Independ- 
ence of  the  United  States  of  America  the  one  hundred  and 
nineteenth. 
In  witness  whereof,  we  have  hereunto  subscribed  oqi 
names. 

JOSEPH  HODGES  GHOATB, 

President  qnd  Delegat^-^t'f^fOrge^ 
Cearles  Eluott  FiTcn, 

Secretary, 
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See  **  Imfbachments." 
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D«-sitlft. 

right  of  action  for  damages  not  to  be  abrogated I    18 

amount  recoverable  not  to  be  limited. *••         I    18 

• 

obligation    of,   not   affected 1  17 

crccit  or   money  of  state   not  to   be  given   to  aid  private 

undertaking VIII  9 

power  of  state  to  contract VII  2 

{»ower  of  state  to  contract,  to  repel  invasions VII  3 

imitation    of   leg^islativc   power  to   create VII  4 

interest    on,    alteration    of VII  4 

payment  of  d'^hts  of  the  state VII  4,  11 

dents  of  the  state   for  improvement  of  highways VII  12 

sinking    funds,    how   ke- 1    and   invested VII  n 

when   ayes  and  nays  necessary  on  bill  creating  public  debt.  III  2.5 

municinalities  to  incur  debt   for  municipal  purposes  only..  VIII  10 

limitation  of  indebtedness  of  cities  and  counties VIII  10 

District  AttorneyM. 

election  and  terms  of  office '  X  1 

♦ime   of   election    X  4 

removal     X  1 

for  failure  to  prosecute  public  oHiccr XIll  6 

District  Covrtn. 

election  of  justices;  term  of  office VI     17 

terms  of  present  justices •  •       VI     22 

Dtteliea. 

for  drainage  of  agricultural  lands I      T 

DflTorcc. 

to  be  granted  only  by  judicial  proceedings I      9 

of  agricultural  lands  under  general  laws I      7 

pnvate  or  local  bills  prohibited Ill    18 

D««  Proceaa  of  I^a^ir. 

life,  liberty  and  property  protected I      6 

B. 
Eleetioms. 

registration  and  election  laws  to  be  passed II  4 

local  bills  regulating  conduct,  etc.,  prohibited   Ill  18 

for  election  of  supervisors  prohibited  ,.•••; Ill  18 

registration    and    election    boards    to    be    bi-partisan,    ex- 
cept, etc II  6 

time  of  elections  for  legislature Ill  9 

manner  of  voting  JI  5 

qualification  of  voters   IJ  1 

voters  not  to  be  disfranchised,  unless,  etc I  1 

absence  in  military  service  not  to  deprive  elector  of  vote. .  II  1 

legislature  to  regulate  votes  of  absent  electors II  1 

persons  excluded   from  suffrage II  2 

occupations  and  conditions  not  affecting  residence II  8 

detention  in  prison  not  to  affect  residence II  ■ 

support  or  detention  in  almshouses,  etc.,  not  to  affect  reii- 

A»«1M>    II  • 

ei 


INDEX  TO  CONSTITUTION. 

Blectlons  —  Contlmned.  Art.  Sec 

residence  of  students  in  seminaries II  3 

Mnployment  in  navigation  not  to  affect  residenet. .  t » ^  < .  i .  tl  ft 

aer-ice  of  United  Statjpe  net  to  affeet  re^4eoe« ..«•*•*  II  3 

legislature  io  disqUality   persons  on  conviction  oi  bribery 

or  infamous  crime    |l  ^ 

bribery  or  reward  disqualifies  electors... « II  2 

feSnilneni  Domain. 

property  not  to  be  taken  without  just  compensation t  H 

compensation  for  taking  private  property I  7 

compensation  to  be  ascertained  by  jury  or  commissioners. .  I  7 

drainage  of   agricultural   lands I  7 

opening  private  roads I  7 

ISnomei'ittlbii. 

of  inhabitants  of   state Ill       4 

JBSqalfy. 

inferior  local  courts  to  have  no  equity  jurisdiction *       VI     18 

taking  of  testimony  in  equity  cases * . «       VI       3 

Eiicheata. 

to   revert  to  people   •*... I     10 

ISvl<l«iifse< 

truth  of  libel  admissible  in  criminal  prosecution.  «••»«•••«  I       8 

See,  also,   "  Governor.*' 
where  executive  power  vested i      tV       1 

Exemptlona. 

private  or  local  bill  exempting  from  taxation  prohibited...      ttf    l8 

P. 

Feea. 

local  bill  increasing,  etc.,  during  term  d^  public  office  pro- 
hibited     .» «.•«.»      tU    18 

Feudal  Tennrea. 

abolished    ••• ••••«• •••••  1     11 

Flllea. 

cxeessite,   pfohitHted   ..* <«».«. ••«««« ••..»»«<•«•         I      5 

Foveat  freaerve. 

lands  of  state  not  to  be  alienated .....i.tk.Jikkt***..*.**     VII      7 
timber  on,  to  be  preserved .«4*f  *..«•«  4 •••     VII       7 

Ffancltlflvai 

private  or  Ibcal  bills  granting  exclusive,  pi'oli!b!ted lit    18 

FiPdedoin  of  ll|^li«ttli. 

guafftfite«d   «i.«.4.«4.«k««4«».4        I     8 


IK^BX  TO  CO^NKXiTtiTiON. 

Aft.  Sec. 
prohibited    I      9 


eevev«] 


wheq    requiri^ t « •  <  •  •  1 1  •  •  f  >  t  •  <•       III  18 

private  and  local  laws  prohibited Ill  18 

for  drainage  of  agricultural  lands I  7 

corporations  to  be  foriried  under '.  VIII  '  1 

^>ecial  banking  charters  protiibited , VIII  4 


fv     1 


Go-rernor. 

election     IV  3 

qualifications     IV  2 

term  of  office {V 

comprriMtiQll     t t  f«<*>«i -Iff  f 'ii- t**f  < 

vested  with  executive   power 

duties  and  powers   IV  4 

approval  or  veto  of  bills IV  9 

passage  of  bills  over  veto |V  0 

power  to  grant  paFdom,  eft. .......,.,,.,,,..  .^  ,.,.,,<, ,  tV  5 

to  report  pardons,  etc.,  to  legislature IV  5 

appointment  of  superintendent  of  public  ymflff. .,.,...«.!  Y  8 

power  to  suspend  state  treasuFff ,  •  i : ;  • : ^  * 

when  lieutenant-governor  to  act ,.,....  IV  6 

succession  of  lieutenant-governor  in  case  of  vacancy IV  7 

Grand  Jury. 

whex)  in4ip(naefit,  etc.,  necessary  to  hold  to  answer... *..«  I  6 

its. 

by  King  of  Grcut  Britain  bpfprc  1776  HP*  »ff^fto4r  • » r  i . » i  I  17 

by  sute  not  a9ecte4  <••? ti  I  }2 

by  King  of  Great  Britain  tiiiii»  }77S  ve>4- . . , .  1 1  •  ?  f  •  •  t  •  t  ^  I  " 


B«be«a  Corp«s« 

pot  to  be  suspended,  excin>t,  etc .., •         I      4 

local  bills  laying  out,  etc.,  prohibited Ill     18 

improvement   of    VII     12 

I. 
Immpmititl. 


■• 


privjite  or  local  bill  $rmi\n$  WCJwslve  fmiBBtlUlw  PfQlllll- 


III     18 


|Bi9e«cli  nte  B  t  a. 

constitution  qf  ^qpt  for  trW  pf ,.,,,.,,,.,.,,..,,..,.,. .       VI     13 


as««HWr  t§  Mve  MW?r. ,.,,.,,.....,. ....,,.,  VI  13 

presefitpient  of  indictment  not  req\ftr#vi  i  • « •  •  t t  •  •  t « «  I  ^ 

judgment   of  removal    VI  13 

judicial  officers  suspended  pending  trial ...,..,...,!.,...  YI  }3 

|piy9iaonaB*at. 

See,  Also,  <*Cbtmbs.** 

power  to  grant  pardons,  etc IV  5 

pnrcfaase  of  Ua4*  of  I  *o 


INDEX  TO  CONSTITUTION. 

Indictment.  Art.  Sec. 

required  to  hold  to  answer  for  capital  or  infamous  crime, 

except,    etc I  6 

Inferior  Local  Gourta. 

legislature   may   establish VI  18 

jurisdiction    restricted VI  la 

Inspection. 

offices  for  inspecting  merchandise,  etc.,  abolished V  8 

intereat. 

private  or  local  bills  regulating  rate,  prohibited Ill  18 

invnsion. 

habeas  corpus  may  be  suspended  during 1  4 

J. 
Jeopnrdy. 

no  person  to  be  twice  put  in  jeopardy I  ^ 

Joint-Stock  Company. 

included  in  term  "  corporation  " VII.I  3 

See  "  Corporations." 

Jndflrea. 

See,  also,  "  County  Judge;  **  "  Courts." 

qualifications    ' VI  20 

oath  of  office   XIII  1 

limit    of   age    - VI  12 

not  to  hold  any  other  office VI  10 

not  to  receive  fees VI  20 

not  to  act  as  attorney  or  counsellor VI  20 

removal    VI  11 

suspension  pending  trial  of  impeachment VI  13 

Jurisdiction. 

legislature  may  alter,  etc.,  in  law  and  equity VI  3 

of   court  of  appeals VI  0 

of  courts  of  special  sessions VI  2o 

of  county  courts   VI  14 

of  surrogates'  courts    VI  15 

of  inferior  local  courts VI  18 

of  city  courts    vested  in  supreme  court VI  5 

of  courts  of  oyer  and  terminer    vested  in  supreme  court. .  VI  ft 

of  circuit  courts  vested  in  supreme  court VI  6 

Jury. 

right  to  trial  by,  continued ' I  2 

local  bills  providing  for  drawing,  etc.,  prohibited Ill  18 

to  determine  law  and  fact  in  criminal  prosecution  for  libel,          I  8 

waiver   of,   in   civil    actions I  2 

Jnatlcea  of  the  Peace. 

election ;    term    of   office VI  17 

terms  of  office  of  present  justices VI  22 

removal    VI  17 

Jnvenlle  Dellnqnenta. 

legislatn*''^  may  nrovide  for  education  and  support VIII  0,  14 

e4 


INDEX  TO  CONSTITUTION. 


Is. 

LAl»or.  Art  Sec 

contract  system  of  prison  labor  abolished Ill    29 

Ij«b«1  Ofllee. 

board  of  commissioners V      5 

powers  and  duties  of  board V      6 

LiSLsdlord  siad  Teasiiit. 

leases  of  agricultural  lands 1     13 


See,  also,  "  Bills;  "  "  GcNzaAL  Laws:  "  "  Lbgis- 
LATuax;  "  "  Local  Laws;  "  "  Spxcial  Laws;  " 
••  Statutes." 

statute  law  continued,  except  as  repealed,  etc I  16 

colonial  acts  continued,  except  as  repealed,  etc I  16 

common  law  in   force I  16 

Ijesiaes. 

of  '*.grict.Itural  lands   I  13 

I<«Sislsit«re. 

See,  also,  "Assembly;  "  "  Senate.'* 

legislative  term X  6 

enumeration   of  inhabitants    Ill  4 

number  and  terms  of  senators  and  assemblymen Ill  2 

time   of   elections    Ill  9 

number  of  senators  in  each  county Ill  4 

ratio    for    apportioning    senators Ill  4 

reapportionment    of    senate    districts Ill  4 

counties  not  to  be  divided  in  formation  of  senate  district, 

except,    etc Ill  4 

towns  and  city  blocks  not  to  be  divided  in  senate  districts,  III  4 

creation  of  assembly  districts Ill  5 

apportionment  of  assemblymen   Ill  5 

oath    of   office    XIII  1 

compensation  and  mileage  of  members Ill  6 

persons  disqualified  from  being  members Ill  8 

civil  appointments  of  members  void  Ill  7 

when    to   assemble    X  6 

open  sessions Ill  11 

members  not  to  be  questioned  for  speeches Ill  12 

journals    Ill  11 

adjournments    Ill  11 

powers^  of  each  house Ill  10 

legislative    power     Ill  1 

bills  may  originate  in  either  house Ill  13 

enacting  clause  of  bills Ill  14 

manner  of  passing   bills Ill  15 

when  ayes  and  nays  necessary Ill  25 

when  quorum   of  three-fifths  necessary Ill  25 

tax  bills  to  state  tax  distinctly Ill  24 

appropriation    bills    Ill  21 

two-thirds  required  for  appropriations  for  local  or  .private 

purposes Ill  20 

general  provisions  not  to  be  inserted  in  appropriation  bills.  III  22 

existing  law  made  applicable  to  be  inserted Ill  17 

private  and  local  bills  not  to  embrace  more  than  one  sub- 
ject      Ill  16 

cases  in  which  private  and  local  bills  shall  not  be  passed.  III  18 

titla  of  private  and  local  bills Ill  3/ 


INDEX  TO  CONBTITUTIOIf. 

lievlstetnre  —  Continued.  Art.  Sec. 

special  banking  charters  prohibited VIII  Q 

not  to  authorize  suspension  of  specie  payments  by  banking 

institmion^    VHI  5 

limitation  of  power  to  create  debts VII  2,  3.  4 

may  alter,   etc.,   jurisdiction   and   proceedings  in  law  and 

equity       I  :::•<!  I  ;::!:•!:•.;••:•••:••;  r  t  *  •  r  ••!  7  «•  ^ ^^  ^ 

extra  9Qmp.crisfttlpn  to  riferfi  Fentf»PlPrSi  e^p.,  prpbibit^d,  III  28 

private  claims  not  to  be  audited Ill  .10 

claims  barred  by  statute  of  limitations  not  III  b«  fdlowf^-  ?  Vli  f^ 

report  of  pardons,  etc.,  by  govemof . ,,,...,.,,,.,...,..,  IV  5 

approval  or  veto  of  Wns  by  governor JV  9 


passage  of  bills  over  governor's  veto IV       9 

power    tq    pjnpvc    jiljigcs ,.        vl     11 

loca)  legislative  powen  of  supervisors...,...., Ill     27 


truth   of   criminft),    ^(iniifiSit))^  i . ;  •  • » 1 1  •  • « i  ♦ .  1 1  • » •  t « 1 1  •  ^  t « 
jury  to  determine  law  anq  fact  in  cHmiii^l  pro96ct{(|ons. . . 


I       8 

I       8 


\    I 


Liberty. 

due  process  of  law ,,,,,.*,.,..,,..  I       6 

freedom  of  speech  guaranteed I      8 

right  of  assemblage   

right   to  petition    

JjI  en  t  f^nnntaGOT^niPli* 

Qualifications     , IV  2,  7 

flection     , , IV  3 

term   of  office    , i tV  1 

president   of  senate   '. , tV  7 

palary  and   compensation    ..,.., |V  8 

when    to    act    as    goverr^pr , IV  6 

pucoesslon   to   governorship    , IV  7 

|ilniM*fctlon  off  Indebtednes*. 

of  citjes  i^i)d  poypties .,,,•..,,,,,.,,....,,....,  VIII     10 

MmMntlpiia,  Stiitpte  of, 

claims  barrffd  by»  not  to  be  allQwed ^ VII       6 

lioanfi. 

power  of  state  to  contract  debts. . . . , t  r  •  1 1 VII  2 

credit  of  state  not  to  be  loaned  to  individuals,  ete VII  2 

power  to  contraot  debt  to  repel  Invasions VII  3 

power  of  legislature  to  create  debts  limited., , yll  4 

finking  fund,   h-vW  kent  and  invested \ni  5 

limitation  of  indebtedness  of  civics  ;|pd  c->upties VIH  10 

^ooxil  Inferior  Oonrtn. 

tcrrns  of  prei^^nt  j^tflipial  pfT)ceFS.  .,..,..,,«..,,•,.,.,,. .       VI     22 
legislature  friay  c§t^bHs)i , , ,...,..,...,,..  ^       VI     18 

^ce  "  Pbivate  avd  Local  Laws.** 

I^ottprlea. 

prohibite4    ,..,,.,,...r,.,t<»f««fff  t«fi«f  I       9 

See  ''  Statb   Commibsiom   iv    Lunacy.** 


dfHSIX  TO  QPSTBTIT  UTiOJf « 


Art  Sec. 
offices  for  neamiring»  etc,  merchatM^se  abflfafclMwi. a >*.<»«        V      8 

■illfUL 

Beci   alMli  "BfAti  MititfiAt" 
abftent  electors  not  to  be  deprived  of  yiMfe*.»4i..>»«.i.i»        II       1 
|>re8encin«Bt  or  indistment  nol  re^illirM. *i..»ii.ii •<««••  i         I      6 


ittfisMlklH  Of  (WMftt  »f  0t)i«l«l  MkllSfll.iiki«ks*ii.4.iii       VI     23 

Mwntelpal  Corporatlonii. 

Bee,     sIflOt     '*  CiftUi"     "  Obtrttf  till  "     •*  TtW)il|  ** 
"  Villages." 

charters  by  state  not  affected   .  i I  17 

charters  by  King  of  Great  Britain  before  1775  not  affected,          I  IT 

may  be  formed  under  special  laws *........, VW  1 

Hot  to  ^vc  taoiiejr  of  cffeml  to  slid  JiriVale  UHdcrlafclng. . .  VllI  10 

not  to  own  corporate  stocks  or  bonds  yiil  1^ 

to  incur  debts  for  municipal  purposes  only V III  irl 

limitation  of  itidHitfedhMlB    i VlII  10 

may  provide  for  support  of  inmates  of  charitable  institu* 

tions    I....  Vm  14 

H. 
Hsme. 

frfrate  bills  kb  thkhgt,    frtohllHtitd: .»....«.  .i:t.stiitttt      111     18 

Naval   Forces. 

absent  electors  not  to  be  deprived  of  yote. ......  .* Il       1 

preseHtWdflt  Of   !ildiet«<Sit  flat  WtJiUHsd i I       6 

Hefrllseiice. 

ri^ht  of  action   for  injiiries  eausinf  dttath  ifOi  te  be  ab* 

rogatcd * ................  ^  ..<#*.».  •  I     18 

amount   recoverable   for  deatn  not  to  be  Itmi ted ..«•..  *••  I     18 

Sew  York  Cltr. 

limitation  of  indebtedness  of..«*«».»i«4«4k4«ii«»»«fc«««4  VIII    10 

O. 

of   office    .t..»«.»4. ••••«•. ..•k«<...i»»»<*tk...«i4««i»t  XIII      1 


Reei  also,  titles  of  r«p«eHlre  effldfet:  ^^^  ^ 

appointment  of  flliilWirfi  df  llgllllkHire  pfoblbittfd. .  i Ill  7 

persons  disqualified  from  being  members  of  legislature...  Ill  8 

certain   offices  abolished    »  n  1 1  k .  *  V  B 

political  yf ar    . . .  .^. ..i*. »»»*»•»«». »..»•»»»-••••••••»••  a  « 

election  of  state  officers   V  1,  2 

term  of  state  officers   *  V  i 

cbmpensation  of  state  officers   ^ » V  1 

civil  s«Fvie«  {it)k)omtmfmts  aad  pfomotidhs y  9 

Srefcrertce  of  vetwaiife V  9 

Uratldfl  of  tftffil    X  3 

time  of  election ^  4 

judges  not  to  hold  any  other  office VI  10 

removal   of  judges    »u....i»..»i  VT  11 

county  officers * « .  i .  i . . «  X  1,2 

removal  of  county  officers   X  1 

when  election  of  city  officers  to  be  held i  •. » i  -XII  9 

oath   of   office    XIlI       1 


INDEX  TO  CONSTITUTION, 

Ofllcers  —  Contln'ned.  Art. 

*     when  office  deemed  vacant   X  8 

vacancies  in  office,  how  filled X  & 

removal   for  misconduct,  etc X  7 

compensation  of  salaried  ^  officers X  9 

extra  compensation   prohibited Ill  228 

local  bills  increasing,  etc.,  fees  during  term  prohibited....  Ill  19 

not  to  accept  free  passes,  etc XIII  5 

official  bribery  and  corruption   ' XIII  2 

offer  or  i>romise  to  bribe   XILI  3 

person  bribed  or  offering  a  bribe  may  be  witness Xlll  4 

removal  of  district  attorney  for  failure  to  prosecute  officer,  XIII  6 

^pltan  Aaylvms. 

municipalities  may  provide  for  support  of  inmates VIII    14 

P. 
Pardons. 

governor   may   grant IV      5 

Petition. 

right  to  petition  guaranteed ••••..  I      9 

Pool-Selllnar. 

prohibited     , I      9 

Poof. 

municipalities  may  provide  for  aid  and  support  of. VIII    10 

Press. 

freedom  of,  guaranteed I      8 

Prisons. 

See,  also  ''  State  Commission  of  Prisons.*' 

contract  system  of  labor  abolished    • Ill  29 

appointment  and  term  of  superintendent   V  4 

powers  and  duties  of  superintendent   V  4 

removal  of  superintendent   V  4 

appointment  of  wardens,  chaplains,  etc V  4 

Prlvnte  and  Local  lA'vrs. 

See,  also,  "  Genesal  Laws;  "  "  Special  Laws." 

when   prohibited    Ill  18 

title  ot  statute   Ill  16 

not  to  embrace  more  than  one  subject  Ill  16 

bills  reported  by  revision  commissioners  excepted  . . « Ill  23 

Private  Roads. 

opening  of;  assessment  of    compensation I      7 

PrlTlleve* 

legislators  not  to  be  questioned  for  speeches Ill     12 

private  or  local  law  granting  exclusive  privileges,  etc.,  to 
private  corporation,   etc.,  prohibited    Ill     18 

Property. 

due  process  of  law I      6 

rights  of,  not  affected  I     17 

Pnblieatlon. 

of  statutes VI    21 

68 
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P«M1«  Works.  Art.  See. 

appointment  and  term  of  superintendent • V  S 

powers  and  duties  of  superintendent   ...••.•  V  S 

vacancies  in  office  of '  superintendent V  8 

appointment  and  term  of  assistant  superintendents* V  8 

appointment  of  canal  employees • ••••••••••  V  8 

Panialimeiit. 

cruel  and  unusual,  prohibited  • I  5 

R. 
Ballrosids. 

private  or  local  bill  granting:  right  to  lay  tracks  prohibited.  III  18 

consent  of  local  authorities  to  construction  in  streets Til  18 

consent  of  abutting  owners  to  construction  in. streets Ill  18 

public  officers  not  to  accept  free  passes,  etc •.••.••,......  XIII  5 

Heal  Property. 

See,  also,  "  Lbasvs." 

grants  by  state  not  affected I  17 

grants  by  King  of  Great  Britain  before  1775  not  affected..  I  17 

since  1775  void   I  17 

purchase  of  lands  of  Indians I  15 

original  and  ultimate  property  in,  belongs  to  people I  10 

escheats  to  revert  to  people I  10 

feudal  tenures  abolished  I  11 

all  lands  are  allodial   I  12 

fines,  quarter-sales,  etc..  abolished  I  14 

restraints  upon  alienation  abolished » I  14 

RebelUom. 

habeas  corpus  may  be  suspended  during ••• I  4 


judges  not  to  act  as ••*.«••••••••••      VI    20 

Reformmtorlea. 

contract  system  of  labor  abolished • • HI    29 

Rev^Bta  of  tlie  Untverslty. 

See  "  UsivEasiTY  of  the  State  of  New  Yoik.** 


election  and  terms  of  office X  1 

time  of  election    X  4 

removal X  1 

RellVlotta  Belief. 

not  to  disqualify  witness I  8 

Rell^otts  Liberty. 

guaranteed    I  8 

acts  of  licentiousness,  etc.,  not  excused I  8 

no  aid  to  denominational  schools IX  4 


governor  may  grant    IV      i 

Roada. 

local  bills  laying  out,  etc.,  prohibited  Ill    13 

4  ^ 


r 


iKDfiX  TO  UOJ^MIIirrtOM, 

&>. 
aHlAfflea.  Art.  Sec 

i-cgulation  of,   of  employeefi  df  state)  etc kil  1 

6hart«r9  to  be  uniform   i .  * . .  i . , .  ^ .  i » *  Vi|l  4 

to  have  no  capital  stock v  III  4 

trustees  to  have  no  interest  in  profits  ....<*.  VKI  4 

director,  etc.,  not  to  be  interested  in  iesiis VIII  4 


Schools. 

legislature  to  provide  for  maintenance  of  free • 

no  aid  to  denomiAattonfld  schools 

feHmirtoh  scfibor/Ufid  io  Bfe  bresUfVed 

United  States  deposit  tUfid 

applicStioh  of  llt'efatUf e  fUhd   

Secretary  of  State. 

See,  also,  *'  Ofpicers;  *'  "  State  Oppicsr&.*' 

election  and  term  of  » « « . . » 

tompentetieil    .m....'...* 1 1 . . , .  < t 


\ 

3 
3 
3 


^   \ 


Stfnate. 

SW,  kisO,  "LteGiSLAtt«fe.*' 

numbtit  &Hd  tbHils  df  MHfttbfs   til  2 

senate   dlSlOefS    ; ill  8 

1-atio  tdf  §nfibHlbft!fi8  sthatdfs    Ill  4 

numbt^  bf  seflfltdfs  to  each  cqutity  Hi  4 

coun{i6§  flbt  fb  t)b  divided  iH  fbttnfttidfl  d!  alttliLtt  dtstfibts, 

except,   etc Ill  4 

f:ompensation  and  mileage  of  members  Ill  6 

ieutefliim-gbternbr  Is  9TI»it6en(  6f  » i> >...  IV  7 

casting  vote  of  lieutenant-governor   IV  7 

succession  of  president  to  governorship  IV  T 


SheFlfrs. 

See,    also,    "Counties;"    "  Officer»." 

Mcctitm  and  terms  •€  effiee  .m 4  4 »  X  1 

time  of  election    X  4 

removal 4.i>         ik.« !»....»  X  % 

Sinking  Fanda. 

created  for  payment  of  state  debts VII  4|  11|  1 

how    kept    and    invested V 11 

A|>e«!lAl  littWHi 

Sfcb,  aifed,  ••  Private  ar-d  Ldtai  Laws." 

when    prohiDited     > HI  18 

for  drainage  of  agricultural  lands  prohibited t  T 

corporations  nek  |e  be  formed  under,  enceilti  elc....i...i  VlII  1 

special   banking   charters   prohibited VIll  4 

relating  to  cities    i»i.i Xll  S 

State. 

i3te.        also..     "  GUnU,"        "  Ugislaiure,'*        **  Gov- 
ernors'^ **  Statutes." 

credit  not  to  be  given  or  loaned  to  ind^-iduais,  etc Vil       1 

credit  or  money  of  state  not  to  be  given  to  a  private  un> 

dertaking     MH       D 

iowef  to  eotitract  dtbts  :.<».. ♦  li 

lower  to  contract  debt  to  repel  invasions   Vii 

iriitation  of  legislative  power  to  create  debt Vti 

tlaims  barred  by  statute  df  liraitstions >  1 4  * .  t .'. . .  V} T       9 

regulation  of  wages,  etc.,  of  employees  of XI J       1 

'4O 


o 


L 


IKBIX  TO  OONSnTUTIMf. 

Board  of  CliaTltles.  Art.  Sfp. 

to  b«  provided  fer  by  Ivgislature  VIII  11 

^istiag   laws  contiaucd    ; VIII  13 

conunifieiunsFS  coattniicd  in  oAce    '. .  VIII  15 

to  bi  ^pointed  by  governor   VlII  12 

legislaturf  may  tfoafer  additional  powers   VIII  15 

powers  of  visitation  and  inspectipn VIII  11, 13 

r<^ns^val  of  ii|eiiiber§  of  board  VIII  12 

I  S«Ato  c««imls«|oii  In  Ltittacr* 

!                          legislature  to  provide  for  , VIII  11 

I                          existiQi  laws  cpntinucd    VlII  13 

commissioners  eontfnued  in  ofllce   VIII  15 

members  qf  bQdfd  t9  l?f  f^ppotnted  by  goyeri^or VIII  12 

removal  of  memberi    T. VIII  12 

powers  of  visitation  and  inspection    VIII 11, 13 

legislature  may  confer  additional  powers VII|  ^p 

to  be  provided  for  by  Icgislatgr? t  • f •  •  •  r  VlII  U 

commissioners  continued  m  office    VIiI  lo 

existing  law*  aontinu^d    VIII  13 

to  h»  ap^inted  by  governor  VUI  12 

removal  of  members    • VIII  12 

powers  of  visitation  and  inspection   Viil  11, 13 

legiskUur*  may  confer  additional  povc^s VIII  15 

State  Sa^neer  and  Snirvara** 

election  and  term  of ^ . . .  V  1 

qualifications   ..•.••••..••••  V  1 

compensation *■• •••  V  1 

State  miltla. 

how   constituted ..••.,••••  XI  % 

organisation     '. XI  8 

enlistment XI  2 

appointmant  of  military  ofiicers  by  governor ', XI  4 

commissioned    officers XI  6 

election  of  officers  to  be  prescribed  by  legiifatiire XI  6 

rempyftl  ef  f qm«iW«HW4  »ft<cer« XI  6 

State  Oflicera. 

Sec  "  Officers;  **  also  titles  of  respective  offices. 

I                          riectian  4n4  term  of  V  1. 2 

compensjUian    « V  1 

State  Tve(|aapev. 

See,  also,  ♦'  fHrFicHis;  "  "  Stat?  OrfTPBjt." 

electimi  and  term  of V  I 

'                            compensation     ,  y  f 

suspension   by  governor V  7 

Statute  of  Limitations 

claims  barred  by,  not  to  be  allowed   VII  6 

Statute*. 

See,    also,    "'Lkcislatu^P;  "    "  Putv/^tf    A¥D    Lqpal 
I^ws;  ■'  *'  Special  Laws." 

^cts  of  colonial  and  state  1e(2:islatures I  16 

fontimted,  except  as  reni^alcd.   etc. . , .  ^ ',,./.,,..,  I  16 

bills  may  pngipate  fn  cither  home   *. .  ITT  13 

I                           enacting  clause  of  bins  Ill  14 
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INDEX  TO  CONSTITUTION. 

Statiite«  —  Continued.                                                                   Art.  Sec. 

manner  of  passing  bills Ill  12 

\vl)en  ayes  and  nays  necessary Ill  25 

when'  quorum  of  three-fifths  necessary  Ill  25 

approval  or  veto  of  bills  by  governor IV  9 

passage  of  bills  over  veto IV  9 

tax  bills  to  state  tax  distinctly  Ill  24 

extra  compensation  to  officers,  contractors,  etc.,  prohibited.  III  28 

existing  law  made  applicable  to  be  inserted Ill  17 

general  provisions  not  to  be  inserted  in  appropriation  bills.  III  22 

when  private  and  local  bills  prohibited Ill  IS 

title  of  private  and  local  bills   Ill  16 

private  and  local  bills  not  to  embrace  more  than  one  sub- 
ject      ni  16 

bills  reported  by  the  revision  commissioners  excepted Ill  23 

publication     VI  21 

Street  Railroads. 

consent  of  local  authorities,  etc.,  to  construction... ...•••  Ill  18 

Superintendent  of  Public  IVorka. 

appointment  and  term -      V  8 

vacancies  in  office V  8 

powers  and  duties  of V  8 

appointment  and  term  of  assistants V  3 

appointment  of  canal  employees V  8 

Superintendent   of   State  Prison*. 

appointment  and  term  of ,.,,  V  4 

powers  and  duties  of V  4 

removal   of , ....••  V  4 

appointment  of  wardens,   chaplains,   etc V  4 

Superior  Court   of  Buffalo. 

abolished;  judges  transferred  to  supreme  court... VI  5 

jurisdiction  vested  in  supreme  court VI  2,6 

transfer  of  appellate  jurisdiction VI  6 

Superior  Court  of  Ne'vr  York  City. 

abolished ;  judges  transferred  to  supreme  court VI  6 

jurisdiction  vested  in  supreme  cour^ VI  2.5 

Supervisors. 

to  he  elected  in  each  county  Ill  28 

local  bill  providing  for  election  of  members  prohibited Ill  18 

when  legislative  body  of  city  to  act  as  board Ill  28 

local  legislative  powers    Ill  27 

extra  comoensation  to  officers,  contractors,  etc.,  prohibited.  III  28 

division  of  county  into  assembly  districts ,_..••..,..  Ill  6 

Supreme  Court. 

how    constituted     yj  j 

judicial     districts     '..!.!!*.'.*.*.!*.!'.!!!*  1  VI  1 

election    of    justices !!!!!!!!  VI  1 

general    jurisdiction     !!.*.!!!.!!!.!!  VI  1 

increase    of   number   of   justices !.!!!.'!'.  VI  1 

erection  of  new  district  out  of  second  judicial  district.*.'.*.'  VI  1 

jurisdiction   of  courts  of  oyer  and  terminer  transferred. .  VI  6 

of    circuit    courts    transferred VI  6 

of  abolished  city  courts  vested  in  supreme  court..*.*  VI  5 

qualincation    of    justices VI  20 

terms  of  office  of  justices 1 !!!!!'.  1 !!! !  VI  22 

justices  of   abolished   city   courts  transferred   to   supreme' 

court \^  Yj  g 

age    limit   of   justices '*  VI  la 
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INDEX  TO  CONSTITUTION. 

flvyreaie  Court  —  Coatlnned.  Art.  Sec 

compensation  of  justices  VI  13 

removal  of  justices    ••.. VI  11 

tilling  vacancies • Vf  8 

justices  not  to  act  as  attorney  or  referee VI  20 

not  to  hold  any  other  office VI  10 

appellate   divisions    VI  2 

judicial    departments    VI  2 

designation  of  justices  of  appellate  division VI  2 

general  term  jurisdiction  transferred  to  appellate  division,  VI  2 

powers  of  justices  of  appellate  division   VI  2 

transfer  of  appeals  to  another  department VI  2 

appointment  and  removal  of  reporter VI  2 

designation  of  special  and  trial  terms  VI  2 

assi^roent  of  justices  to  special  and  trial  terms VI  2 

justices  may  hold  court  in  any  county VI  6 

taking  of  testimony  in  equity  cases VI  8 

county  clerk  to  be  clerk  of  court VI  19 

SvpreMe  Co«rt  Reporter. 

appointment  and  removal  ' VI  2 

Svrrosatea*  Covrtfl. 

continued VI  16 

jnrisdiction  and  powers VI  15 

terms  of  office  of  surrogates  VI  15 

qualifications  of  surrogate   VI  20 

age  limit  of  surrogate  VI  16 

vacancies  in  office  of  surrogate VI  15 

surrogate  not  to  practise  as  attorney,  except,  etc VI  20 

when  county  judge  to  be  surrogate VI  15 

election  of  special  surrogate VI  16 

T. 

TaxaUoB. 

tax  bills  to  state  tax  distinctly Ill  24 

vhen  ayes  and  nays  necessary  on  tax  bill Ill  25 

private  or  local  bill  exempting  property  prohibited Ill  18 

maximum  rate  in  cities  and  couatiea VIII  10 

direct  tax  for  payment  of  state  debts Vll  4,  11 

Ttlecraph  Gontpanles. 

public  officers  not  to  accept  free  passes,  etc XIII  6 


election  or  appointment  of  officers X  2 

may  provide   for  support  of  inmates  of  charitable  institu< 

tions     VIII  14 

not  to  be  divided  in  senate  districts ; ^III  4 

not  to  give  money  or  credit  to  aid  private  undertaking. . . .  VIII  10 

to  incur  debt  for  town  purposes  only VIII  10 

not  to  own  corporate  stocks  or  bonds Vlll  10 

regulation  of  wages,  etc.,  of  employees  of XII  1 

Treason. 

governor  may  suspend  execution  of  sentence.. • IV  S 


See  "State  Trcaturer." 
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IMDMX  TO  CO!^HTITUTION. 

rrtala.  Art. 

J'ight  to  jury  trial  «oiitinued   I  2 
egislature  may  alter,  etc,  jurisdiction  and  procMdings  in 

law  and  equity VI  3 

taking  of  testimony  in  equity  cgses   VI  3 

jury  to  determine  law  and  fact  m  criminal  libels. ..  i ..... ,  I  8 

truth  of  libel  admissible  in  criminal  prosecution I  8 

W. 

iTBlTerattF  •!  tlie  flUte  of  V^wVapli. 

regents  of  university  continued   IX  2 

government  an^  pprpof^tp  powers iX  2 

board  of  regents   IX  2 

VeB«e. 

private  or  local  bill  changing,  prohibttad  .,,,...,  II|  li 

Veterans. 

preference  in  appointment,  etc.,  to  office ,..«.,,,  Y  ^ 

Villil^ea. 

legislature  tp  pyovi^c  for  orffanizatipn  of XII  1 

local  l)i|(s  incorporating,  prohibited Ill  18 

electipfi  or  appoii|tment  oi  officers '  X  2 

civil  s^rviPP  >)pP<>?ntmepts  and  pfQnfOtioqs   V  9 

prefprPnPP  qf  V^^pHfH , •. .  V  9 

not  tP  give  ipppPV  Pr  credit  fp  ^fd  private  undertaking VJTI  10 

not  tp  own  cprnon^tP  ^tPcicJ*  pf  bonq^ • VjII  10 

to  incur  debt  for  village  purposes  only VIII  10 

may  provide  for  support  of  inmates  of  charitable  institu* 

tions     : VIII  14 

regulation  of  wages,  etc.,  of  employees  of ,  }^\l  x 


«» 


regulation  ofi  of  employees  of  8t4tp<  etc. XII       1 

H'afrers. 

electors    disqualified    for    ,..       li       2 

Water  Supply. 

not  affected  by  limitation  of  indebtedness VIII     lU 

WetflThlBiy. 

pfjfices  for  weighing,  etc.,  merchandise,  Mmiished V      8 

npt  disqualified  by  religious  belief I       8 

•accused  not  to  be  compelled  tp  testify  against  himself I      6 

not  to  be  unreasonably  detained I      5 

ll'^orknieit*!!   Compeimatlon 1     19 

Worship. 

freedom   of,   guaranteed I       3 
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RULES  OF  THE  COURT  OF  APPEALa 


NOTICE. 

The  first  Monday  of  each  sesfllon  only  will  be  a  motion  day,  on 
tvhirh  ami  arguments  will  be  beard  In  original  inotliind.  Original 
motions  vany  be  anhmitted,  without  oral  argument,  on  any  Mon< 
lay  when  the  Court  is  in  aessien,  provided  they  are  BUbmitted 
'it  h^th  9ufe8. 

After  tlie  day  calendar  !«  made  up  —  at  6  o'clock  P.  M.— -  stipu* 
Istions  are  too  late.  The  Clerk  has  then  no  poMer  to  leave  a 
number  off. 

The  full  number  of  cases  and  points  (10)  are  required,  without 
which  appeab  ro«y  not  be  heard. 

The  **  Order  Calendar  "  is  composed  of  preferred  causes,  and  the 
notice  of  argument  must  elalm  the  preference  *'  as  an  appeal  en- 
titled to  be  heard  under  Rule  XI. *'  Appeals  from  orders  should 
U*  nriticed  for  the  first  Monday  of  a  session. 

The  Icunty  Clerk's  certifieate,  or  waiver  thereof  under  section 
3401,  Cude  livil  Procedure,  are  necessary  parts  of  the  printed 
c*k<^  on  app^sal- 

\Vh«D  a  new  calendar  is  ordered,  it  is  desirable  to  notice  causes 
in  wiiic:i  the  returns  are  filed,  at  once. 

Counsel  residing  in  New  York  city  and  its  vicinity  who  intend 
to  argue  causes  on  the  General  Calendar,  should  send  their  rest' 
dence  addresses  tc  the  Clerk,  and  should  promptly  notify  him  of 
fhange^  in  their  office  addresses. 

The  dailv  sessions  of  the  Court  are  held  from  2  o'clock  v,  M., 
to  6  o'clock  p.  M.,  except  Fridays  only  when  it  will  sit  from  10 
A.  M.  to  2  p.  M. 

Every  e3:!.ibit  presented  to  the  Court  should  be  painly  marked 
with  the  address  of  the  Counsel  presenting  the  same,  as  well  as 
the  title  of  the  cause 

The  Clerk  always  submits  for  Counsel  who  are  absent  when 
their  esses  are  ii^Ued  for  argument,  provided  their  papers  have 
been  fil^l,  as  directed  by  Rule  VII, 

Requests  for  copies  of  opinions  should  be  addressed  to  the 
State  Reporter,  Albany,  N.  Y. 

The  6i$teen  printed  copies  of  the  case  required  by  Rule  VII 
to  be  filed  with  the  clerk  must  be  bound  in  light-colored  (not 
fcrk)  paper  and  should  not  be  sent  to  the  Clerk  for  filing  until 
titer  the  appeal  bas  received  a  calendar  number. 

Each  day's  calendar  and  all  court  notices  to  the  Bar  are  printed 
in  the  New  York  Law  Journal,  which  is  the  legal  pubncatioi 
through  which  the  -jlerk  endeavors  to  reach  the  legal  professiott 

Attention  of  Attorneys  is  called  to  Rule  VII^  which  will  Imi 
s^tly  enf ar<)»d. 
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RULES  OF  PRACTICE. 


(Adopted  October  22,  1894;  amended  December  15,  1906;  May22. 

1917. 


RULE  I. 

A^eUant  to  file  return;  effect  of  omiBSion. —  If  the  appellant 
shall  not  cause  the  proper  return  to  be  made  and  filed  with  the 
clerk  of  this  Court  within  the  time  prescribed  by  law  (Code  Civ. 
Proc.,  §  1315),  the  respondent  may,  by  notice  in  writing,  require 
such  return  to  be  filed  within  ten  days  after  the  service  of  the 
notice,  and  if  the  return  be  not  filed  in  pursuance  of  such  notice, 
the  appellant  shall  be  deemed  to  have  waived  the  appeal.  On 
an  affidavit  proving  that  the  appeal  was  perfected,  and  the  service 
of  such  notice,  and  a  certificate  of  the  clerk  that  no  return  has 
been  filed,  the  respondent  may  enter  an  order  with  the  clerk 
dismissing  the  appeal  for  want  of  prosecution,  with  costs;  and 
the  court  below  may  thereupon  proceed  as  though  there  had  b«en 
no  appeal. 

RULE  II. 

Further  return  may  be  ordered. —  If  the  return  made  by  the 
clerk  of  the  court  below  shall  be  defective,  either  party  may,  on 
an  affidavit,  specifying  tlie  defect,  and  on  notice  to  the  opposite 
party,  apply  to  one  of  the  Judges  of  this  court  for  an  order,  that 
the  clerk  make  a  further  return  without  delay. 

RULE  III. 

Attorneys  and  guardians  below  to  continue  to  act. —  Tlie  attor- 
neys and  guardians  ad  litem  of  the  respective  parties  in  the  court 
below  shall  be  deemed  the  attorneys  and  guardians  of  the  same 
parties  respectively,  in  this  court,  until  others  shall  be  retained 
or  appointed,  and  notice  thereof  sliall  be  served  on  the  adverse 
part  v. 

RULE   IV. 

Appellant  to  make  a  case;  its  form. —  In  all  calendar  causes  a 
case  shall  be  made  by  the  appellant,  which  shall  consi^'t  of  a  copy 
of  the  return,  and  the  reasons  of  the  court  below  for  its  judg- 
ment, or  an  affidavit  that  the  same  cannot  1k>  procured,  together 
with  an  index  to  the  pleadings,  exliibits,  depositions  and  other 
principal  matters.  Every  opinion  in  the  cause  at  Special  Term, 
as  well  as  at  the  Appellate  Division  of  the  Supreme  Court,  relat- 
ing to  the  questions  involved  in  the  appeal,  is  included  by  the 
foregoing  provision. 

RULE  V. 

Cases  and  points  to  be  printed;  mode  of  printing. —  All  cases 
and  points,  and  all  other  papers  furnished  to  the  court  in  cal- 
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RULES   OF   PRACTICE.  Rules  VI,  VII 

• 

radar  causes,  shall  be  printed  on  white  paper,  as  provided  in 
Mxaion  796  of  the  Code  of  Civil  Procedure,  and,  if  bound,  the 
covprs  shall  be  of  light-colored  paper,  which  can  be  legibly  writ- 
ten apon.  The  folio,  numbering  from  the  commencement  to  the 
end  of  the  ease,  shall  be  printed  on  the  outer  margin  of  the  page. 
Small  pica  leaded  or  ten  point  leaded  with  4our  to  pica  leads, 
is  the  smallest  letter  and  most  compact  mode  of  composition 
which  is  allowed.  No  charge  for  printing  the  papers  mentioned 
in  this  rule  shall  be  allowed  as  a  disbursement  in  a  cause  unless 
the  requirements  of  the  preceding  sentence  shall  bo  shown,  by 
aff'ulavit,  to  have  been  complied  with  in  all  papers  printed. 
(Amended  December  15,   1006.) 
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RULE   VL  ' 

Appellant  to  serve  copies  of  case;  effect  of  his  default.— Within 
forty  days  after  the  appeal  is  perfected,  the  appellant  shall  serve 
three  printed  copies  of  the  case  on  the  attorney  of  the  adverse 
party.  If  he  fail  to  do  so,  the  respondent  may,  by  notice  in 
writing,  require  the  ser\'ice  of  such  copies  within  ten  days  after 
service  of  the  notice,  and,  if  the  copies  be  not  served  in  pursu- 
ing of  such  noticcj  the  appellant  shall  be  deemed  to  have  waived 
thf  appeal ;  and  on  an  afTidavit  proving  the  default  and  the 
vmice  of  such  notice,  the  respondent  may  enter  an  order  with 
the  clerk  dismissing  the  appeal  for  want  of  prosecution,  with 
costs;  and  the  court  below  may  thereupon  proceed  as  though 
there  had  been  no  appeal. 

•  RULE   VIL 

Copies  of  cases  and  points. —  At  least  twenty  days  before  a 
cause  is' placed  on  the  day  calendar,  the  appellant  shall  file  with 
the  clerk  eighteen  printed  copies,  of  the  case;  and  sliall  at  the 
same  time  file  with  the  clerk  eighteen  printed  copies,  and  serve  on 
the  attorney  or  counsel  for  the  respondent  three  printed  copies, 
of  the  points  to  be  relied  on  by  him,  with  a  reference  to  the 
authorities  to  lx»  cited.  Within  ten  days  after  such  service  the 
respondent  shall  file  with  the  clerk  eighteen  printed  copies,  and 
•erve  on  the  attorney  or  counnel  for  the  appellant^  three  printed 
copies,  of  the  points  to  be  relied  on  by  him,  with  a  reference  to 
the  authorities  to  be  cited. 

If  the  appellant  desires  to  present  points  or  authorities  in 
rtply,  he  shall  file  with  the  clerk  eighteen  printed  copies  thereof 
Md  serve  three  printed  copies  on  the  attorney  or  counsel  for  the 
rnpondent,  within  five  days  after  receipt  of  the  respondent's 
poinU:  and  no  supplemental  points  will  be  allowed  from  either 
'jide  tinless  especially  recjuested  by  the  court. 

Xo  points  will  be  received  by  the  court  on  argument  of  sub- 
mission unless  they  shall  have  been  filed  and  served  as  nbovo 
prorided;  except  that  in  appeals  under  Rule  XI,  noticed  for  the 
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first  ^^tondav  of  a  session,  and  in  causes  upon  a  new  general 
calendar  to  be  heard  during  the  first  two  weeks  of  any  session  at 
which  such  new  calendar  is  taken  up,  the  parties  shall  file  the 
printed  cases,  and  file  and  serve  or  exchange  the  printed  poiutsi, 
at  least  two  days  before  the  commencement  of  the  session. 

The  cases  and  points  filed  with  the  clerk  shall  be  disposed  of 
as  follows:  One  copy  shall  be  furnished  to  each  o{  the  Judges; 
one  copy  shall  be  kept  by  the  clerk,  with  the  records  of  tbc 
court;  one  copy  shall  be  deposited  in  the  State  ]l.ibrary;  one 
copy  shall  be  deposited  in  eoch  branch  of  the  library  of  the  Court 
of  Appeals;  one  copy  shall  be  deposited  in  the  library  of  Ujc 
New  York  Law  Institute;  one  copy  shall  be  deposited  in  the  Law 
Library  of  Brooklyn;  one  copy  shall  be  deposited  in  the  Law- 
Library  of  the  Eighth  Judicial  District,  and  one  copy  shall  oe 
delivered  to  tha  reporter.     (Ab  amended  October   13    l«10.) 

RULE  vm. 

statement  and  discussion  of  factft. —  tn  uA  causes  aach  party 
shall  brielly  state  upon  Ikis  printed  points,  in  a  separate  forni» 
the  leading  facts  which  he  deems  established,  with  a  refereuci^ 
to  the  folios  where  the  evidence  of  sucli  facts  may  be  found.  And 
the  court  will  not  heat  an  extended  discussion  upoa  any  mere 
question  of  fact. 

Kvery  cause  shall  be  deemed  to  l)e  submitted  to  such  Judges 
as  may  be  absent  at  the  time  of  the  argument,  unless  objection 
to  such  submission  by  counsel  arguing  the  cause  be  then  made. 

RULE  IX. 

Criminal  causes. —  Appeals  in  criminal  causes  brought  tofier 
making  up  the  calendar,  or  too  late  to  be  placed  on  Baid  calendar, 
may  bo  put  upon  the  calendar  at  any  time,  and  brought  on  for 
a  hearing  as  preferred  causes,  upon  a  notice  of  ten  daj-s;  and  it 
fehall  be  the  duty  of  the  clerk  to  place  such  causes  on  the  calendar 
for  the  day  for  which  they  shall  be  noticed  or  upon  which  the 
cau?c  shall  be  ordered  by  the  court,  or  stipulated  by  the  parties, 
to  be  heard. 

RULB  X. 

Submission  and  reservation  of  causes. —  Onuses  will  not  be 
received  upon  submission  until  reached  in  the  regular  call  of  the 
calendar.  No  reservation  will  be  made  of  any  of  the  first  eight 
causes,  unless  on  account  of  sickness,  or  an  engagement  elsewhere 
in  the  actual  trial  or  argument  of  another  cause  commenced 
before  the  term  of  this  court,  or  of  other  inevitable  necessity,  to 
be  shown  by  affidavit.  Other  causes  may  be  reserved  upon  reason- 
able cause  shown,  or  by  stipulation  of  parties  filed  with  the 
clerk;  but  no  caus3  sliall  be  so  reserved  by  stipulation  after  the 
same  has  been  placed  upon  the  day  calendar* 
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Onuses  reserved  for  a  day  certain  by  stipulation,  when  in  order 
to  be  called,  have  priority  among  each  other  according  to  the 
time  of  filing  the  »tipulations  with  the  clerk,  and  shall  follow 
next  in  order  the  undisposed  of  causes  of  the  calendar  for  thft 
day  previous.      Default  inny  be  taken  in  them. 

No  reserved  cause,  whether  rBsei*ved  generally  or  for  a  particu- 
lar day,  will  be  called  before  its  number  is  reached  on  the  regular 
Gall  of  the  calendar.      (Amended  December  15,  1006.) 

RULB  XI. 

Motions  and  appeals  from  orders. —  Motions,  appeals  from  final 
oniers  in  special  proceeding**,  from  interlocutory  judgments  and  ^^ 

ironi  orders  in  actions  and  special  proceedings)  certified  ta  this  ^^ 

court  tiy  the  Appellate  Divisions  of  the  Supreme  Court,  except 
oraers  granting  a  new  trial,  may  be  noticed  for,  and  will  be 
iieanl  on,  the  first  Monday  of  each  session  of  the  court,  before  ^^^ 

uking  up  the  general  calendar.    Is'otices  of  argument  of  appeaU  ^ 

uithia  this  rule  must  contain  the  claim  that  the  appeal  is  one 
entitled  to  be  heard  under  Rule  XI  of  the  Court  of  Appeals. 

iiotions  >\ill  be  heard  orally  on  the  first  Monday  of  a  session 
only;  but  they  may  be  submitted  without  oral  argument  on  any 
Monday  when  the  court  is  in  session;  provided  they  are  sub- 
uiiited  by  both  sides  and  the  papers  are  filed  with  the  clerk  on 
or  before  the  preceding  Friday.  If  either  party  demands  an 
oral  ar^ment  of  a  motion  noticed  for  any  other  than  the  first 
Monday  of  a  Fession,  the  motion  will  go  over  to  the  first  Monday 
of  the  succeeding  aession. 

Where  notice  has  been  given  of  a  motion^  if  no  one  shall  appear 
to  oppose,  it  will  be  granted  as  of  course. 

If  a  motion  be  not  made  on  the  day  for  which  it  has  been 
noticed,  the  opposing  party  will  be  entitled,  on  applying  to  the 
court  at  the  close  of  the  motions  for  that  day  to  a  rule  denying 
the  motion,  with  costs.      (Amended  December  15,  1906.) 

RtTLtt  XII. 

Call  of  calendar.-^  Eight  causes  only  will  be  called  on  any  da7, 
but  after  such  call  causes  ready  on  both  sides  will  be  heard  in 
ibcir  order.  Any  cause  which  is  regularly  called  and  passed, 
without  postponement  by  the  court  for  good  cause  shown  at  the 
lime  of  the  call,  shall  be  stricken  from  the  calendar. 

Causes  upon  the  calendar  may  be  exchanged  one  for  another,  as 
'if  course,  on  filing  with  the  clerk  a  note  of  the  proposed  exchange, 
with  the  numbers  of  the  causes,  signed  by  the  respective  attor- 
neys or  pounst^l.  Upon  all  subsequent  calendars  each  of  said 
causes  will  take  the  place  due  to  the  date  of  the  filing  of  the 
Mum  in  the  other. 

b  like  manner,  a  cau.se  not  upon  the  calendar  in  which  an 
appeal  to  this  court  has  been  perfected  and  the  return  duly  filed 
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with  the  clerk,  may  be  exchanged,,  a^  ot  course,  for  another  cause 
upon  the  calendar,  on  filing  with  the  clerk  a  note  of  the  proposed 
exchange,  with  the  number  of  the  cause  on  the  calendar,  and  the 
date  of  filing  return  in  the  cause  not  upon  the  calendar,  signed 
by  the  respective  attorneys  or  counsel,  and  also  a  stipluation  of 
the  attorneys  or  counsel  in  the  cause  not  on  the  calendar  setting 
down  the  same  for  argument  in  place  of  the  calendar  cause 
when  reached,  with  the  same  effect  as-  if  duly  noticed.  Upon 
all  subsequent  calendars,  each  of  said  causes  will  take  the  place 
due  to  the  date  of  filing,  the  return  in  the  othe.'.  (Amended 
IJecember  15,  1906.) 

RULE  XIIL 

Time  of  argument. —  In  the  argument  of  a  cause  not  more  than 
two  hours  shall  be  occupied  by  counsel  on  either  side,  except  by 
the  express  permission  of  the  court. 

In  the  argument  of  an  appeal  within  Rule  XI  not  more  than 
thirty  minutes  shall  be  occupied  by  the  appellant's  counsel,  nor 
more  than  twenty-five  minutes  by  the  respondent's  counsel,  unless 
express  pf>rmission  be  given  by  the  court,  and  the  cause  placed 
at  the  foot  of  the  order  calendar.      (Amended  December  15,  1906.) 

RULE  XIV. 

Preferred  causes. —  No  causes  are  entitled  to  any  prefereiicc 
upon  the  calendar  except  such  as  is  given  by  law  or  the  special 
order  of  the  court. 

Any  party  claiming  a  preference  must  so  state  in  his  notice 
of  argument  to  the  opposite  party  and  to  the  clerk;  and  he  must 
also  state  the  ground  of  such  preference,  so  as  to  show  to  which 
of  the  preferred  classes  the  cause  belongs. 

A  preferred  cause  being  once  passed  loses  its  preference. 

RULE   XV. 

Defaults. —  Judgments  of  reversal  by  default  will  not  be  al- 
lowed. When  a  cause  is  called  in  its  order  on  the  calendar,  if 
the  appellant  fails  to  appear  and  furnish  the  court  with  the 
papers  required,  and  argue  or  submit  his  cause,  judgment  of 
afiirmance  by  default  will  be  ordered  on  motion  of  the  respondent. 
If  the  appellant  only  appears,  he  may  either  argue  or  submit  the 
cause. 

When  any  cause  shall  be  regularly  called  for  argument,  and 
no  other  disposition  shall  be  made  thereof,  the  appeal  shall  be 
dismissed  without  costs,  and  an  order  shall  bo  entered  accord- 
ingly, which  shall  be  absolute  unless  upon  application  made  and 
good  cause  shown,  upon  notice  to  the  opposite  party  within  ten 
days,  if  the  court  is  in  session,  and  if  not  on  the  first  motion  day 
of  the  next  session,  the  court  shall  revoke  said  order  and  restore 

•aid  appeal. 
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RULE  XVi. 

fiemittitar. —  The  remittitur  shall  contain  a  copy  of  the  judg- 
ment of  this  court  and  the  return  made  by  the  clerk  below,  and 
liliall  be  sealed  with  the  seal  and  signed  by  the  clerk  of  this  court. 

RULE  xvn. 

Affirmance  by  default. —  \Mien  a  judgment  or  order  shall  be 
affirmed  by  the  default  of  the  appellant,  the  remittitur  shall  not 
W  sent  to  the  court  below,  unless  this  court  shall  otherwise 
direct,  until  ten  days  after  notice  of  the  aiHrmance  shall  have 
been  served  by  the  attorney  for  the  respondent  on  the  attorney 
tor  the  appellant  and  proot  thereof  filed  with  the  clerk.  Service 
of  the  notice  shall  be  proved  to  the  clerk  by  affidavit,  or  by  the 
written  admission  of  the  attorney  on  whom  it  was  serve'' 
(Amended  December  15,  1906.) 

RULE  XVIIL 

EnJarging  time  revoking  orders. —  The  time  prescribed  by 
these  rules  for  doing  any  act  may  be  enlarged  by  the  court  or 
by  any  of  the  Judges  thereof ;  and  any  of  the  Judges  may  make 
orders  to  stay  proceedings,  which,  when  served  with  papers  and 
notice  of  motion,  shall  stay  the  proceedings  according  to  the 
terms  of  the  order.  Any  order  may  be  revoked  or  modified  by  the 
Judge  who  made  it ;  or,  in  case  of  his  absence  or  inability  to  act, 
by  any  of  the  other  Judges. 

RULE  XIX. 

Calendars. —  When  a  new  calendar  is  ordered  by  the  court,  the 
clerk  shall  place  thereon  all  causes  in  which  notices  of  argument, 
with  proof  or  admission  of  service,  have  been  filed  in  his  office; 
and,  also,  if  ordered  by  the  court,  <all  other  causes  in  which  the 
returns  have  been  filed  in  his  office;  and  the  causes  so  put  on 
the  calendar  by  tlie  direction  of  the  court  will  be  heard  in  their 
order  as  if  regularly  noticed. 

RULE  XX. 

Motions  for  reargument. —  Motions  for  reargument  must  be 
rjbmitted  on  printed  briefs  (eighteen  copies)  without  oral  argu- 
ment, on  five  days'  notice  to  the  adverse  party,  stating  briefly  the 
ground  upon  which  a  reargiunent  is  asked,  and  the  points  sup- 
posed to  have  been  overlooked  or  misapprehended  by  the  court, 
with  proper  reference  to  the  particular  portion  of  the  case  and 
to  the  authorities  relied  upon.  A  copy  of  the  brief  shall  be 
served  on  the  adverse  party  with  the  notice  of  motion. 
(Amended  Dec.  15,  1906;  Nov.  20,  1917.) 

RULE  XXI. 
Motions  for  leave  to  appeal. —  Motions  for  leave  to  appeal  must 
be  submitted,  without  oral  argument,  oij  printed  briefs  (eigh- 
teen copies)  and  one  copy  of  the  record  in  the  court  below,  on 
five  days'  notice  to  the"  adverse  party,  stating  concisely  the 
grounds  upon  which  such  leave  is  asked.  The  brief  of  the  appli- 
cant must  point  cmt  the  particular  portions  of  tlie  record  where 
the  questions  sought  to  he.  reviewed  are  raised.  A  copy  of  sucH 
brief  shall  be  served  on  the  adverse  party  with  the  notice  of 
aotion.     (Added,  May  22,  1917;  amended  Nov.  20,  1917.) 
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Rulea  I-III    RULES  OF  ADMISSION:  OF  ATTORNEYS. 

RULES  OF  THE  COURT  OF  APPEALS  FOR  THE  ADVISSION 
OF  ATTORNEYS  AND  COUNSELORS-AT-LAW  * 

(Adopted  by  the  Court  of  AppoalH,  December  2.  1896.  Amended  April, 
1908,  May  17.  1911,  and  May  15  and  18,  1917.  In  effect  May  17 
and  18.  1917.) 

RULE  I. 

General  regulation  as  to  admiasion. —  No  person  shall  be  ad- 
mitteci  to  practice  as  an  attorney  or  counselor  in  any  court  of 
record  of  the  State  except  upon  an  order  of  the  Appellate  Divi- 
sion of  the  Supreme  Court  admitting  him  to  the  bar  and  licensing 
him  to  practice  upon  compliance  with  these  rules. 

RULE  IL 

Admission  without  ezaminatian.— The  following  classes  of  per- 
sons may  in  the  discretion  of  the  Appellate  Division  be  admritted 
and  licensed  without  examination: 

1.  Any  person  admitted  to  practice  and  who  has  practiced*  five 
years  as  a  member  of  the  bar  in  the  highest  law  court  in  any 
other  state  or  territory  of  the  American  I'nion  or  in  the  District 
of  Columbia. 

2.  Any  person  admitted  to  practice  and  who  has  practiced  five 
years  in  another  country  whose  jurisprudence  is  based  on  the 
principles  of  the  English  common  law. 

3.  Any  American  citizen  domiciled  in  a  foreign  country  whose 
jurisprudence  is  based  on  tlie  prinoiples  of  the  English  common 
la\\  holding  a  diploma  or  degree  whicli  would  entitle  him  to  prac- 
tice law  in  the  courts  of  such  foreign  country  if  a  citizen  thereof. 
Any  perscm  admitted  under  this  rule  must  possess  the  other 
qualifications  rc(|uirecl  by  these  rules  and  mus{  produce  a  letter 
of  recommendation  froni  one  of  the  judges  of  the  higliest  law 
court  of  such  otlier  state  or  country,  or  furnish  other  satisfactory 
evidence  of  character  and  qualifications. 

An  attorney  and  counselor  from  another  state  or  foreign  juris- 
diction may  in  the  discretion  of  any  court  of  record  be  admitted 
pro  hac  vice  to  participate  in  the  trial  or  argument  of  any  cause 
in  which  he  may  be  employed. 

RULE  lU, 

Admission  on  examination.-— Throe  classes  of  persons  may  be 

admitted  to  the  bar  upon  examination  j 

1.  Persons  who  are  not  graduates  of  a  college  or  university; 

2.  Persons  who  are  graduates  of  a  college  or  university;  and 

3.  Persons  who  have  been  admitted  as  attorneys  and  have  prac- 
ticed three  years  in  another  state  or  country. 

In  each  clans  the  applicant  nuist  prove  by  his  own  affidavit  to 

•Attention  Is  called  to  Judiciary  Law  (L.  1909.  ch.  35),  ||  468, 
4K9.  and  Penal  Law  (L.  li>09,  eh.  8.S).  f  270,  as  amended  by  h.  191T. 
ch.  78a,  requiring  the  regiHtration  )n  the  office  of  the  clerk  of  the 
Court  of  Appeals  of  all  persons  admitted  to  practice  us  attorneys-at- 
luw  or  as  attorneys  and  counselors-at-Uiw  in  the  courts  of  record  of 
the  State. 
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the  natiHfdctiuii  of  the  StAte  Board  of  Law  Examiners  that  he 
ii.a  oitiaen  of  the  United  States,  twenty-one  years  u/  age,  Htat- 
iiig  hU  age,  and  an  actual  and  not  a  constructive  resident  of 
the  State  for  pot  leas  than  aix  months  immediately  preceding 
and  that  h^  has  not  been  examined  for  admission  to  practice  and 
htt'n  refused  admission  'within  four  months,  and  that  he  has 
Hudied  law  in  the  manner  and  according  to  the  conditions  in 
thene  rules  prescribed. 

Applicants  in  the  ^rst  claas  (i.  e.,  persons  who  are  not  grad- 
uttfm  of  a  college  or  nniversity)  must  have  studied  law  for  a 
periud  of  four  years.  Such  an  applicant  may  pursue  his  course 
•>f  law  study  wholly  by  serving  a  clerkship  in  the  office  of  a 
practicing  attorney;  or  partly  by  serving  such  clerkship  and 
partly  by  attending  a  law  8ch(M)l;  but  every  such  applicant  must 
aer^e  such  clerkship  for  a  period  of  at  least  one  year  continu- 
(Hinly  either  before  examination  by  the  State  Board  of  Law  E^- 
aiqinera  or  after  such  exaiuinatiun  and  prior  to  admission  to  the 
bar. 

Applicants  in  the  second  class  ( i.  e„  persons  who  are  graduates 
of  A  college  or  university )  must  have  studied  law  for  a  period  of 
three  years.  Such  an  applicant  may  pursue  his  course  of  law 
study  wholly  by  serving  a  clerkship  in  the  othoe  of  a  practicing 
atturpsy;  or  wholly  by  attending  a  law  school;  or  partly  by 
sening  such  clerkship  and  partly  by  attending  a  law  Bcho<3l. 

Applicants  in  the  third  class  (i.  e„  persons  who  have  been 
admitted  aa  attorneys  i^nd  have  practiced  three  years  in  another 
Hate  ur  country)  must  have  studied  law  for  a  period  of  one 
year  within  this  State  and  pursue  luch  course  of  study  cither  by 
<?rving  a  clerkship  or  by  attendance  upon  a  law  school  as  the 
applicant  may  elect. 

Candidates  for  admission  tu  the  bar  und«r  this  rule  (i.  e.,  upon 
ej(aiuination )  may  be  admitted  and  licensed  upon  producing  and 
tiling  with  the  oourt  the  certificate  gf  the  State  board  uf  Law 
KiaQ)iners  that  the  applicant  has  satisfactorily  pasKed  the  ex- 
amination prescribed  by  these  rules  and  has  ootiiplied  with  their 
provisions,  and  upon  producing  and  filing  with  the  court,  in  the 
(&'<^  of  applicants  in  the  Urat  class  (i.  e.,  persons  who  are  not 
frriduatea  of  a  college  or  university),  evidence  that  he  has  served 
a  r^tllar  clerkship  of  one  year  in  this  State  with  an  attorney  or 
atturneys  in  regular  practice,  either  before  or  after  having  passed 
suih  examination.  The  applicant  niust  also  produce  and  iile  evi. 
denoe  that  he  is  a  person  Qf  good  moral  character  which  must 
b«  riliuwn  by  the  aihdavits  of  two  reputable  persons  of  the  town 
or  city  in  which  he  resides,  one  of  whom  must  be  a  practicing 
attorney  uf  the  Supreme  Court.  Such  ailidavits  must  stale  that 
th«  applicant  is,  to  the  knowledge  of  the  atlmnt,  a  person  of 
pxid  moral  character  and  muat  set  fortli  in  detail  the  fat  ts  upcm 
vhieh  such  knowledge  is  based)  but  such  affidavits  shall  not  ho 
conclusive  and  the  court  may  make  further  examination  ..id 
inquiry. 
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If  the  applicant  be  a  graduate  of  a  college  or  university  he 
muHt  hnvo  pursued  the  prescribed  course  of  law  study  after  his 
graduation,  provided,  however,  if  such  graduate  of  a  college  or 
university  has  pursued  the  first  year  of  his  law  study  in  an 
approved  law  scliord,  and  said  y-^ar  of  study  was  prerequisite  for 
his  graduation  from  such  college  or  university,  then  such  year  of 
law  school  study,  if  successfully  completed,  shall  be  deemed  to  be 
and  shall  be  accepted  as  a  part  of  said  prescribed  course  of  law 
study;  and,  if  the  applicant  be  a  person  iidmitted  to  the  bar*  of 
another  state  or  country  he  must  have  pursued  his  prescribed 
period  of  law  study  after  having  remainecl  as  a  practicing  attor- 
ney in  such  other  state  or  country  for  the  period  of  three  years. 

'(Amended  May  2,  1910.) 

RULE  Ill-a. 

Examinations  dispensed  with. —  The  examination  is  dispensed 
with  in  the  case  of  any  applicant  entitled  to  examination  under 
these  rules  who  is  a  graduate  of  a  law  school  duly  registered  by 
the  Regents  of  the  I'niversity  of  the  State  of  New  York  which 
requires  a  three  year  course  for  graduation  and  who  has  been 
prevented  from  entering  two  examinations  next  following  his 
graduation  by  actual  and  necessary  service  in  the  military  or 
naval  forces  of  the  I'nited  Stat(»s.  Such  applicant  shall  prod\ice 
before  the  State  Board  of  Law  Examiners,  in  addition  to  tlie 
proof  required  by  these  rules  of  applicants  for  examination  his 
diploma  and  satisfactory  evidence  of  adequate  instruction  in  New 
York  Pleading  and  Practice  and  of  such  military  or  naval 
service.  Each  apnlicant  shall  pay  the  examiners*  the  fee  pro- 
vided by  Rule  VIII.  The  State  Board  of  Law  Examiners  shall 
certify  to  the  Appellate  Division  of  the  Supreme  Court  in  the 
department  in  which  any  such  person  resides  that  the  examina- 
tion has  been  dispensed  with.  The  examination  in  Substantive 
Law  and  Evidence  ahme  may  be  dispensed  with  in  case  the 
applicant  has  had  no  satisfactory  instruction  in  New  York  Plead- 
ing and  Practice.     (Added  Mar.*  20,  1918.) 

RULE  IV. 

Regulations  concerning  preliminary  studies. — All  candidates  for 
admission  to  the  bar  upon  examination,  except  applicants  in  the 
third  class  mentioned  in  Rule  III  (i.  e.,  persons  who  have  been 
admitted  ancf  have  practiced  three  years  in  another  state  or 
country),  must  have  pursued  a  preliminary  course  of  .study  evi- 
denced by  graduation  from  a  college  or  university,  or  by  passing 
a  Regents'  examination  or  the  equivalent,  as  hereinafter 
prescribed: 

Applicants  who  are  not  graduates  of  a  college,  or  university, 
subjeft  to  the  limitations  and  requirements  hereinafter,  in  this 
subdivision,  expressed,  or  members  of  the  bar  as  above  described, 
before  entering  upon  the  clerkship  or  attendance  at  a  law  school 
herein   prescribed   shall  have  pav.sed  an   examination   conducted 
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i    under  the  authority  and  in  accordance  with  the  ordinances  and  . 

rules  of  the  University  of  the  State  of  New  York,  in  English, 
I  three  years;  mathematics,  two  years;  Latin,  two  years;  science, 
\  one  year;  history,  two  years;  or  in  their  substantial  equivalents 
ts  defined  by  the  rules  of  the  University,  and  shall  have  filed  a 
certificate  of  such  fact,  signed  by  the  Commissioner  of  Education, 
with  the  clerk  of  the  Court  of  Appeals,  whose  duty  it  shall  be  to 
mum  to  the  person  named  therein  a  certified  copy  of  the  same, 
showing  the  date  of  such  filing.  The  Regents  may  accept  as  the 
equivalent  of  and  substitute  for  the  examination  in  this  rule  pre- 
scribed, either,  first,  a  certificate,  properly  authenticated,  of 
having  successfully  completed  a  full  year's  course  of  study  in  rfny 
eoUege,  or  university;  second,  a  certificate,  properly  authenti- 
cated, of  having  satfsfactorily  completed  a  four  years'  course  of 
study  in  any  institution  registered  by  the  Regents  as  maintain- 
ing a  satisfactory  academic  standard;  or,  third,  a  Regents' 
diploma. 

All  graduates  of  a  college  or  university  existing  under  the 
gm'ernnient  or  laws  of  any  foreign  country  other  than  those 
«here  English  is  the  language  of  the  people,  and  all  applicants 
who  apply  for  law  students'  certificates  upon  equivalents  or 
substitutes,  as  above  provided,  all  or  any  part  of  which  are 
etrned  or  issued  in  said  foreign  countries,  ^hall  pass  the  Regents' 
examination  in  second  year  English.  The  Regents'  certificate 
above  prescribed  shall  be  deemed  to  take  effect  as  of  the  date 
of  the  completion  of  the  Regents'  examination,  as  the  same  shall 
appear  upon  said  certificate. 

RULE  V. 

>  Regulations  concerning  study  at  law  schools. —  The  provisions 
of  these  rules  for  study  at  a  law  school  must  be  fulfilled  by 
good  and  regular  attendance  and  successfully  completing  the 
pre^^Tibed  course  of  instruction  at  an  incorporated  law  school, 
or  a  law  school  connected  with  an  incorporated  college  or  uni- 
versity, having  a  law  department  organized  with  competent  in- 
Ktnicturs  and  professors,  in  which  instruction  as  hereinafter  pro- 
vided is  regularly  given. 

iUjod  and  regular  attendance  upon  and  the  tsuccessful  com- 
pletion of  the  prescribed  course  of  instruction  at  a  law  school, 
the  school  year  of  which  shall  consist  of  not  less  than  thirty-two 
"clwol  weeks,  exclusive  of  vacations,  in  which  not  less  than  ten 
liours  of  attendance  upon  law  lectures  or  recitations  of  such 
prescribed  course,  to  be  given  or  conducted  by  regular  members 
of  the  faculty,  are  recjuired  in  each  week,  shall  be  deemed  a 
rear's  attendance  under  this  rule. 

A  period  of  time  not  exceeding  six  weeks  actually  spent  in 
good  and  regular  attendance  upon  and  successful  completion  of 
law  courses  requiring  at  least  ten  hours  of  attendance  in  each 

'  week  in  a  summer  session  maintained  in  connection  with  a  law 
school  organized  as  prescribed  in  this  rule,  shall  be  allowed  as  a 
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part  of  the  period  of  clerkship  or  study  otherwise  prescribed  by 
these  rules. 

The  same  period  of  time  shiill  not  be  duplicated  for  different 
purposes;  except  that  a  student  attending  a  law  school,  as  herein 
provided,  and  who,  during  the  vacations  of  stlch  school,  not  ex- 
ceeding three  months  in  any  one  ydar,  shall  pursue  his  studies 
in  thfe  offlec  of  a  bracticing  attorney,  shall  bo  allowinl  to  count 
the  time  so  occupied  during  such  vacation  or  vacations  as  part 
of  the  elerlcship  in  a  law  office  specified  in  these  rules;  and  except 
that  a  student  attending  a  law  sohool  as  herein  provided,  or 
serving  a  regular  elerlcship  in  the  office  of  a  prActicing  attorney 
of  tlie  Supreme  Court  in  this  State,  who,  during  the  vacation  of 
such  school  or  of  such  clerkship,  as  in  Rule  Vl  provided,  shall, 
for  a  period  not  exceeding  six  weeks,  actually  attend  upon  and 
snrcc»sftilly  complete  a  law  course  or  courses  in  a  summer  session 
maintained  in  connection  with  a  law  school  organised  as  pre- 
scribed in  this  rule,  may  be  allcm'ed  the  time  so  spent  as  part  of 
the  clerkship  in  a  law  ofhce  as  prescribed  by  these  rules. 
(Amended  and  in  effect  May  18,  1917.) 

RULE  VI. 

Regulationa  concerning  cUrkghip. — The  provisions  of  these  rules 
for  studying  law  by  the  service  of  a  regular  clerkship  must  be 
fulfilled  by  serving  such  clerkship  in  the  offlce  of  a  practicing 
attorney  of  the  Supreme  Court  In  this  State,  after  the  candidate 
has  attained  tlie  age  of  eighteen  years. 

It  shall  be  the  duty  of  attorneys,  with  whom  a  clerkship  shall 
be  commenced,  to  file  a  certificate  of  the  same  in  the  oflSce  of  the 
clerk  of  the  Court  of  Appeals,  which  certificate  shall,  in  each 
case,  state  the  date  of  the  beginning  of  the  period  of  clerkship, 
and  such  period  shall  be  deemed  to  commence  at  the  time  of 
such  tiling  and  shall  be  computed  by  the  calendar  year. 

In  computing  the  period'  of  clerkship  a  vacation  actually 
taken,  not  exceeding  two  months  in  each  year,  shall  be  -allowed 
as  a  part  of  such  year. 

RULB  VII. 

Proof  to  entitle  candidate  to  ezaminatiOtt< — The  8tate  Board 
of  Law  Examiners,  before  admitting  an  applicant  to  an  exami- 
nation, shall  require  proof  that  the  preliminary  conditions  pr*- 
scribwl  by  thewe  rules  have  been  fulfilled;  which  proof  shall  be 
made  as  follows,  viz.  t 

First.  That  the  applicant  is  a  college  graduate,  by  the  nroduc- 
tion  of  his  diploma,  or  certificate  of  graduation,  under  the  seal 
of  the  college. 

Second.  That  he  has  been  admitted  to  the  bar  of  another  gtate 
or  coutilry,  by  the  prcKluction  of  his  license,  or  certificate,  e*e- 
cuted  by  the  proper  authorities. 

Thirfl.  In  all  cases  where  the  service  of  a  clerkship  is  required, 
that  he  has  served  a  regular  clerkship  in  the  oflice  of  a  practicing 
attorney  of  the  Supreme  Court  in  this  Stete,  after  the  agf  of 
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eighteen  years,  by  producing  and  filing  with  the  Board  a  certified 
copy  of  the  attorney's  certiftcate,  As  filed  in  the  office  of  the  clerk 
of  the  Court  of  Appeals,  and  producing  and  filing  an  affidavit  of 
the  attorney  or  attorneys  with  whom  such  clerkship  was  served, 
ahovring  the  actual  service  of  8u«h  a  clerkship,  the  continuance 
and  end  thereof,  and  that  not  more  than  two  months'  vacation 
was  taken  in  Any  one  year.  Both  of  said  affidavits  must  be  to  the 
effect  that  during  the  entire  period  of  such  clerkship,  except  dur- 
mg  the  stated  vacation  time,  the  applicant  w^as  actually  employed 
by  said  attorney  lis  a  regular  law  clerk  and  student  in  his  law 
office,  and  under  h\«  direction  and  advice,  eilgaged  in  the  practical 
work  of  the  office  during  the  usual  business  hours  of  the  day. 

Fourth.  The  time  of  study  allowed  in  a  law  school  must  be 
proved  by  the  certificate  of  the  teacher  or  president  of  the 
faculty,  under  whose  instructions  the  person  has  studied,  under 
the  seal  of  the  school,  if  such  there  be,  in- addition  to  the  affidavit 
of  the  apl^Iicant,  which  must,  also,  state  the  age  at  which  the  ^^ 

applicant  began  his  attendance  at  such  law  school.  Said  certifi- 
cate and  affidavit  must,  also,  show  that  the  law  school  prescribes 
the  course  of  instruction  contemplated  by  these  rules,  and  each 
shall  also  contain  the  statement  that  said  applicant  took  the  pre- 
acribed  course  of  in  struct  ion  required  at  said  school  for  the  degree 
of  Bachelor  of  Laws  While  in  attendance  thereat,  and  bona  fide' 
took  and  successfully  passed  all  examinations  in  all  the  sUbjecta 
required  for  said  degree  daring  such  period  of  attendance,  in  each 
case  specifying  the  subjects  in  which  said  applicant  took  and 
Daased  his  examinations  as  aforesaid,  which  proof  must  be  satis- 
lactorv  to  the  Board  of  Examiners. 

FiftK.  That  the  applicant  has  passed  the  Regents'  examination, 
or  its  equivalent  must  be  provea  by  the  production  of  a  certified 
8opy  of  the  Regents'  certificate  filed  in  the  office  of  the  clerk  of 
the  Court  of  Appeals,  as  herellibefore  provided. 

Sixth.  When  it  satisfactorily  appears  that  any  diploma,  affi- 
davit, or  certificate,  required  to  De  produced  has  been  lost,  or 
destroyed,  without  tne  fault  of  the  applicant,  or  has  been  unjustly 
refused  or  withheld,  or  by  the  death  or  absence  of  the  person  i 

or  officer  who  should  have  made  it,  cannot  be  obtained,  the 
Board  of  Law  Examiners  may  accept  such  other  proof  of  the 
r^]i>«ite  facts  ad  they  shall  deem  sufficient. 

Seventh.  A  law  student  whose  clerkship,  or  attendance  at  a 
Uw  school  has  already  begun,  as  shown  by  the  records  of  the 
Court  of  Appeals,  or  of  any  incorporated  law  school,  or  law 
school  eiltamished  in  connection  ^ith  any  college  or  university, 
•nay,  at  his  option,  file  or  produce,  instead  of  the  proofs  required 
by  these  rtUes,  those  requited  by  the  Rules  of  the  Court  of 
Api>eals  in  force  June  1,  1008. 

%hth.  The  poYleions  of  subdirision  four  of  this  rule,  so  far 
u  applicable,  sn«ll  apply  to  fiersons  making  proof  of  the  time  of 
My  allowed  At  rammer  sessions  of  a  law  school.  (Subd.  added 
and  in  effect  May  18,  1917.) 
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RULE  VIII. 

Regulations  concerning  examination. — ^Die  examination  held 
by  such  State  Board  of  Examiners  may  be  conducted  by  oral  or 
written  questions  and  answers,  or  partly  oral  and  partly  written, 
but  shall  be  as  nearly  uniform  in  the  knowledge  and  capacity 
which  they  shall  require  as  is  reasonably  possible.  Every  appli- 
cant  shall  be  ^iven  and  reqiiireil  to  pass  a  satisfactory  examina- 
tion in  the  canons  of  ethics  adopted  by  the  American  Bar  Asso- 
ciation and  by  the  New  York  State  Bar  Asaociation.  An 
applicant  who  has  failed  to  pass  one  examination  cannot  again 
be  examined  until  at  least  four  months  after  svich  failure. 

The  State  Board  of  Law  Exiiminers  sliall  l>e  paid  as  compensa- 
tion, each,  the  sum  of  two  thousand  dollars  per  year,  and,  in 
addition,  such  further  sum  as  the  court  may  direct,  and  an 
annual  sum  not  exct»eding  thirty-five  hundrwl' dollars  per  "year 
shall  be  allowed'  for  necessary  d i si mr semen ts  of  the  Board.  Every 
applicant  for  examination  shall  pay  to  the  examiners  a  fee  of 
twTnty-five  dollars,  which  shall  be  applied  upon  the  compensation 
and  allowance  above  provided,  and  any  surplus  thereafter  remain- 
ing shall  bb  held  bv  the  treasurer  of  the  State  Board  of  Law 
Examiners  and  deposited  in  sonu'  bank,  in  good  standing,  in  the 
city  of  Albany,  to  his  credit  and  subject  to  his  draft  as  such 
treasurer,  when  approved  by  the  Chief  Judge.  (Amended  and  in 
effect  May  15,  1917.) 

RULE  IX. 

ReUef  from  excusable  mistakes. —  ^Vhen  the  filing  of  a  certifi- 
cate, as  required  by  these  rules,  has  been  omitted  by  excusable 
mistake  or  without  fault,  the  court  may  order  such  filing  as  of 
the  proper  date. 

RULE  X. 

Additional  rules  by  the  Appellate  Division. —  The  Justices  of 
the  Appellate  Division  in  eacli  department  may  adopt  for  their 
several  and  respective  departments  such  additional  special  rules 
for  ascertaining  the  moral  and  general  fitness  of  applicants  as 
to  such  Justices  may  seem  proper. 

STATE   OF   NEW  YORK  —  IN   COURT   OF   APPEALS. 

At  a  Court  of  Appeals  for  the  State  of  New  York,  Held 
at  the  Capitol,  in  the  (Mtv  of  Albany,  on  the  17th 
Day  of  April,  A.  D.  1913.  *  Present:  Hon.  Edgar  M. 
Cuilen,  Chief  Judge,  Presiding. 

IN  THE  MAriER  OF  THE  STATE  BOARD  OF  LAW 

EXAMINERS. 

Objections  having  been  formulated  and  presented  to  the  court 

with   respect   to  the  methods  of   examinations   pursued  by   the 

State  Board  of  Law  Examiners,  and  with  respect  to  other  matters 

in  the  administration  of  their  office,  and  the  same  having  been 

duly  considered  by  the  court,  it  is  hereby  ordered  as  follows, 

namely: 
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I.  It  is  ordered  that  the  publication  of  the  book  entitled  ''  Bar 
Examinations  and  Courses  of  Study  "  be  discontinued. 

II.  It  is  ordered  that  the  papers  containing  the  written  answers 
given  by  rejei'ted  candidates,  upon  their  examinations  for  admis- 
sion to  practice  as  attorneys  and  counselors  at  law  in  the  courts 
of  this  State,  be  preserved  for  a  period  of  four  weeks  from  the 
date  of  the  announcement  by  the  Board  of  the  results  of  the 
examinations,  when  they  may  be  destroyed,  and  that  of  the 
examination  papers  of  successful  candidates  one  in  twenty  sets 
thereof  be  preserved  for  the  period  of  three  years  and  filed  in 
the  office  of  the  clerk  of  the  court. 

III.  The  State  Board  of  Law  Examiners  is  instructed  so  to 
frame  the  questions  propounded  to  candidates  for  admission  to 
practice  as  to  permit  of  a  reasoned  answer  to  a  question.  The 
Board  is  instructed  in  that  respect  to  formulate  questions, 
whether  based  upon  decided  cases  or  upon  statutes,  so  as  to 
ascertain  the  ability  of  the  candidate  to  apply  his  knowledge  of 
legal  principles  and  of  statutory  rules,  and  to  explain  the  method 
of  their  application  by  him,  rather  than  to  elicit  answers  the 
correctness  of  which  will  rest  upon  the  candidate's  power  of 
memorization.  The  marking  of  a  candidate  should  be  measured  by 
the  reasoning  power  shown,  and  not  wholly  by  mere  correctness. 

IV.  It  is  further  ordered  that  a  copy  of  this  order  be  printed 
with  the  rules  for  the  admission  of  attorneys  and  counselors  at 
law;  that  a  copy  be  filed  in  the  office  of  the  Secretary  of  State 
and  that  a  copy  be  transmitted  to  the  presiding  justice  of  the 
Appellate  Division  of  the  Supreme  Court  in  each  judicial 
department.  R  M.  BARBER, 

Clerk. 

ADMISSION  TO  THE  BAR  OF  PERSONS  WHO  HAVE  BEEN 
ENCAGED  IN  MILITASV  SERVICE. 

STATE  OF   NEW  YORK  IN   COURT  OF  APPEALS. 

On  application  duly  made  therefor,  it  is 

Ordered,  that  in  all  cases  of  applicants  for  admission  to  the 
Bar,  where  it  shall  appear  that  the  applicant  is  a  graduate  of  a 
law  school  and  holds  a  degree  regularly  conferred  by  such  school, 
and  it  shall  appear  that  such  applicant  has  been  engaged  in  the 
military  or  naval  service  of  the  United  States  of  America,  as 
a  memW  of  the  national  guard  or  of  the  naval  militia  of  the 
State  of  New  York,  or  by  reason  of  voluntary  enlistment,  con- 
scription or  otherwise,  or  in  service  at  a  recognized  government 
military  training  camp,  or  as  a  member  of  the  nnval  reserve 
corps*,  or  in  the  ambulance  service  of  the  allies  in  Europe,  the 
time  ordinarily  re<|uired  by  the  law  school  from  which  he  has 
graduated  and  received  his  degree  as  aforesaid  as  a  condition  of 
p'aduation  and  the  bestowal  of  such  degree  shall  be  credited  to 
him,  although  it  may  appear  that  by  reason  of  his  engagement  in 
the  said  military  or  naval  service  or  in  such  training  camp  or 
ambulance  service  some  of  the  time  ordinarily  required  for  gradu- 
ation or  for  obtaining  such  degree  has  been  waived  by  the  law 
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school  granting  the  same.  The  time  so  credited  for  such  service, 
however,  shall  not  exceed  one  year,  nor  shall  it  exceed  the  time 
allowed  by  the  school  from  which  he  graduated  and  received  his 
degree ;    and 

Further  ordered,  that  in  all  cases  where,  after  an  applicant 
for  admission  to  the  Bar  shall  have  commenced  his  period  of 
law  study,  either  in  a  law  school  or  law  office,  as  provided  by 
the  rtiles  of  -this  court  relating  to  admission  of  attorneys  and 
counselors  at  law,  it  shall  appear  that  such  applicant  has  been 
engaged  in  the  military  or  naval  service  of  the  United  States  of 
America,  as  a  member  of  the  national  guard  of  the  State  of  New 
York,  or  by  reason  of  voluntary  enlistment,  conscription  or  other- 
\\'ise,  or  in  service  at  a  recognized  government  military  training 
camp  or  in  the  ambulance  service  in  Europe,  the  time  of  such 
service,  not  exceeding  one  yertr,  shall  be  included  as  part  of  the 
period  of  study  provided  for  by  Rules  VI  and  VII  relating  to  the 
admission  of  attorneys  anrf  ccrunselors  at  law. 

This  order  shall  not  apply  to  nersons  commencing  the  study 
of  law  subsequent  to  May  10,  lUly,  and  nothing  herein  nmtained 
shall,  be  con»truf»d  as  exempting  an  applicant  for  admission  to 
the  Bar  from  taking  and  passing  the  examination  as  required  by 
the  rules  of  this  court. 

Dated  May  10,  1917. 

Ordered,  that  in  all  cases  where  after  the  applicant  shall  have 
commenced  his  period  of  law  study,  as  provided  by  the  Rules  of 
this  court  relating  to  the  admission  of  attorneys  and  counselors 
at  law,  he  has  engaged  in  the  military  or  naval  service  of  the 
United  States  of  America,  in  connection  with  the  defense  and 
patrol  of  our  Mexican  border,  because  of  his  having  been  a 
member  of  the  National  Guard  of  the  State  of  New  York,  or 
otherwise,  the  time  of  such  service  shall  be  included  as  a  part 
of  the  period  of  fetudy  required  by  Rules  VI  and  VII. 

Dated,  January  31,  1917.  R.  M.  BAttBMi,  Cl&rk. 


L.  19x8,  ch«  963 — An  Act  relative  to  the  Constitutional  oath  of 

an  attorney  and  counselor  at  law. 

§  1.  Any  person  who,  from  actual  service  in  the  military  or 
naval  forces  of  the  United  States,  is  unable  to  take  in  open 
court  the  constitutional  oath  of  oiiice  rctpiired  of  an  attorney  and 
counselor  at  law,  may  take  such  oath  before  the  commanding 
officer  of  thnt  person's  regtinent  or  ship  or  separate  detachment, 
as  the  case  may  be,  and  such  commanding  officer  Is  hereby  atithbr- 
i«ed  to  administer  sUch  oath  and  to  transmit  the  w^Htten  or  printed 
form  thereof  to  the  clerk  of  the  proper  flI)i)eliHte  divisidn*  trho* 
Upon  flpprovnl  of  the  snid  court,  shall  file  such  oath  in  his  othce* 
and  thereupon  such  oath  shall  have  the  full  force  And  effect  as  it 
taken  in  opf»n  court;  provided,  however,  that  such  person*  as  soon 
as  be  is  physicnlly  able,  shall  forthwith  subscnlje  the  oath  in  the 
roil  or  book  kept  in  the  office  of  the  snid  clerk  and  before  he  shall 
discharge  any  of  the  duties  of  an  attorney  and  counselor  at  latv. 

titi  effect  A1)H1   lY.   I&I8.) 
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GENERAL  RULES  OF  PRACTICE. 


SUPRBnB  COURT  RULES. 

Adoptetl  la  courentloD  of  the  Justtocii  of  tbe  SupreiUi*  l^uart  asiHlgu  ''I  tu  th% 
Appellate  Divlalon  tbertnif,  tiekl  at  Albany,  DfreinlH*r,  18Vo.  panutuit  lu 
C<iile  uf  Civil  FruceUure,  Ke<>tiuii  17;  ameuUed  Oclobvr  2-A,  l6ttv;  Oetuber 
24,  1905;  April  ao.  1910;  Juoo  17,  1913. 

Rule  !•     Applieation  for  admiaslon  aa  attorneya. 

Within  ten  days  after  the  first  day  of  January  in  each  year, 
the  Appellate  Division  in  each  department  shall  appoint  a 
Committee  on  Character  and  KitnesM  vf  not  less  thnn  three  for 
the  department,  or  may  appoint  a  committee  for  ea^h  Judicial 
District  within  the  department,  to  whom  shall  be  referred  all 
applications  for  admission  to  practice  as  attorney  and  counselor 
at  law,  such  committee  to  continue  in  olllce  until  their  successors 
are  appointed.  To  the  respective  committees  shall  be  referred 
all  applications  for  admission  to  practice,  either  upon  the  cer- 
tificate of  the  State  Board  of  Law  Examiners,  or  upon  motion 
nnder  Rule  2  of  the  Rules  of  the  Court  of  Appeals  for  the 
admis.sion  of  attorneys  and  counselors  at  law.  The  committee 
shall  require  the  attendance  before  it,  or  a  member  thereof,  of 
each  applicant,  with  the  affidavit  of  at  least  two  practicing 
attorneys  acquainted  with  such  applicant,  residing  in  the  Judicial 
District  in  which  the  applicant  resides,  that  he  is  of  such  char- 
acter and  general  fitness  as  justifies  admission  to  practice,  and 
the  affidavit  must  set  forth  in  detail  the  facts  upon  which  the 
affiant's  Icnowledge  of  the  applicant  is  based,  and  it  shall  be  the 
duty  of  the  committee  to  examine  ench  applicant,  and  the  com- 
mittee must  be  satisfied  from  such  examination,  and  other  evi- 
dence that  the  applicant  shall  produce,  that  the  applicant  has 
such  qualifications  as  to  character  and  general  fitness  as  in  the 
opinion  of  the  committer  justify  his  admission  to  practice,  and 
no  penton  shall  be  admitted  to  practice  except  upon  the  production 
of  a  certificate  from  the  committee  to  that  effect,  unless  the 
conrt  otherwise  orders. 

No  applicant  shall  be  entitled  to  receive  such  a  certificate 
who  is  not  able  to  spt-ak  and  to  write  the  English  language 
intelligently,  nor  until  he  afllrmatively  establishes  to  the  satis- 
faction of  the  committee  that  he  possesses  such  a^  character 
as  justifies  his  admission  to  the  Bar  and  qualifies  him  to  per- 
form the  dnties  of  an  attorney  and  counselor  ot  law. 

An  applicant  for  admission  to  practice  as  an  attorney  and 
counselor  at  law  on  moti'^n,  under  the  provisions  of  Rule  2  of 
the  Rules  of  the  Court  of  App*»als  for  the  admission  of  attor- 
neys and  counselors  at  law,  mrst  present  to  the  court  proof  that 
he  has  been  admitted  to  practice  as  an  attorney  and  counselor 
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GENERAL  RULES  OF  PRACTICE. 


SUPRBTIB  COURT  RULES. 

&d<^tetl  la  couventioD  of  tb«*  JusCU'en  of  um  Suureiuo  Court  asMlgu  vi  to  the 
Appellate  DItIbIod  thenar,  held  at  Altmny.  Dt^-emtivr.  18Vo.  puMUtuit  w 
Code  of  Civil  Frucedure,  Hectloii  17;  amended  Ucluu«r  2-k,  l6UV;  ixriuber 
'J4,  1905;  April  ao.  1910;  June  17,  ItflU. 

Rnle  1.     Application  for  admission  as  attorneys.  NlH 

Within  ten  dars  after  the  first  day  of  January  in  each  year, 
the  Appellate  DiTision  in  each  department  shall  appoint  a 
Committee  ou  Character  and  Fitiies.s  vf  not  less  thnu  throe  for 
the  department,  or  may  appoint  a  committee  for  ea^h  Judicial 
District  within  the  department,  to  whom  shall  be  referred  all 
applications  for  admission  to  practice  as  attorney  and  counselor 
at  law,  such  committee  to  continue  in  olllce  until  their  successors 
are  appointed.  To  the  respective  committees  shall  be  referred 
all  applications  for  admission  to  practice,  either  upon  the  cer- 
tificate of  the  State  Board  of  Law  Examiners,  or  upon  motion 
under  Rule  2  of  the  Rules  of  the  Court  of  Appeals  for  the 
admission  of  attorneys  and  counselors  at  law.  The  committee 
?hall  require  the  attendance  before  it,  or  a  member  thereof,  of 
each  applicant,  with  the  affidavit  of  at  least  two  practicing 
attorneys  acquainted  wnth  such  applicant,  residing  in  the  Judicial 
District  in  which  the  applicant  resides,  that  he  is  of  such  char- 
acter and  general  fitness  as  justifies  admission  to  practice,  and 
the  affidavit  must  set  forth  in  detail  the  facts  upon  which  the 
affiant's  knowledge  of  the  applicant  U  based,  and  it  shall  be  the 
duty  of  the  committee  to  examine  each  applicant,  and  the  com- 
mittee must  be  satisfied  from  such  examination,  and  other  evi- 
dence that  the  applicant  shall  produce,  that  the  applicant  has 
»woh  qualifications  as  to  character  and  general  fitness  as  in  the 
opinion  of  the  committee  justify  his  admission  to  practice,  and 
no  person  shall  be  admitted  to  practice  except  upon  the  production 
of  a  certificate  from  the  committee  to  that  effect,  unless  the 
court  otherwise  orders. 

No  applicant  shall  be  entitled  to  receive  such  a  certificate 
who  is  not  able  to  speak  and  to  write  the  English  language 
intelligently,  nor  until  he  affirmatively  establishes  to  the  satis- 
faction of  the  committee  that  he  possesses  such  a  character 
as  justifies  his  admission  to  the  Bar  and  qualifies  him  to  per- 
form the  duties  of  an  attorney  and  counselor  at  law. 

An  applicant  for  admission  to  practice  os  an  attorney  and 
coanselor  at  law  on  moti'»n,  under  the  provisions  of  Rule  2  of 
the  Rules  of  the  Court  of  App^^nls  for  the  admission  of  attor- 
neys and  counselors  nt  law,  mrst  present  to  the  court  proof  that 
he  has  been  admitted  to  practice  as  an  attorney  and  counselor 
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Rules  2,3         GENERAL  RULES  OF  PRACTICE. 

at  law  iu  the  liijyrhost  court  of  law  in  aiioihcr  stato,  or  in  a 
country  whose  jurisprmlence  is  based  upon  tlie  prindplos  of  the 
common  law  of  England;  a  certificate,  executed  by  the  proper 
authorities,  that  he  has  been  duly  admitted  to  practice  in  such 
state  or  country;  that  he  has  actually  remained  in  said  state  or 
country,  and  practiced  in  such  court  as  att^irney  and  counsplor 
at  law  fur  4it  leaflt  five  ycarii;  a  certiflcate  from  a  judi^e  of  such 
court  that  ho  has  been  duly  admitte<i  to  practice  and  has 
actually  continuously  practiced  as  an  attorney  and  counselor  at 
law  for  a  period  of  at  least  five  years  after  ho  has  been  ad- 
mitted, specifying  the  name  of  the  place  or  places  iu  which  he 
has  so  ijracticed  and  that  he  hub  a  K(»ud  character  as  such 
attorney.  Such  certilicate  must  be  duly  certified  by  the  clerk  of 
the  court  of  which  the  judge  in  a  member,  and  Um  seal  of  tl^e 
court  must  be  attached  thereto.  lie  must  also  prove  that  he  is 
a  citizen  of  the  Touted  States  and  has»  been  an  actual  resident 
of  the  State  of  New  York  for  at  least  six  months  prior  to  the 
making  of  the  application,  giving  the  place  of  his  resideucc  by 
street  and  number,  if  sudi  there  be,  and  the  length  of  lime 
he  has  been  such  resident.  He  shall  also  submit  the  affidavits 
of  two  persons  who  are  residents  of  the  judicial  district  in 
which  he  resides,  one  of  whom  must  be  an  attorney  And  eoun- 
selt»r  at  law,  .tluit  he  is  of  such  character  and  general  fitness 
as  justifies  admission  to  practice,  and  the  affidavit  must  set 
forth  in  detail  the  facts  upon  which  the  affiant's  knowledge  of 
the  applicant  is  based.  In  all  cases  the  apjdicant  must  appear 
in  person  before  the  court  (m  the  motion  for  his  admission,  and 
also  before  the  committee  on  character  and  fitness  for  the  district 
in    which    the   application    is   made. 

In  all  cases  the  applicant  for  admission  mui?t  file  with  the 
ckrk  of  the  Appellate  Division  of  the  proper  deiiortment  the 
papers  rciiuired  for  his  admission  as  hereinbetore  specified  i»rior 
to  or  at  the  time  of  the  motion  for  admission  to  practice. 
(Anuuided  April  1.  lUlO  and  June  17,  1913.) 

Rule    2.    FaperM,    M'liere    filed;    tnclorMemeiits. 

The  papers,  iu  cases  pending  in  the  Appellate  Division,  shall  be 
filed  with  the  clerk  of  such  division  of  the  department  in  which 
the  case  is  pending.  In  all  other  cases  where  no  provision  la 
nuule  by  the  Code,  papers  iu  the  Supreme  ('ourt  shall  l»e  filed  in 
the  ollice  of  the  derk  of  the  county  »|K»cilied  in  the  complaint  as 
the  i)lace  of  trial.  In  Surrogate's  Courts,  in  the  ofijce  of  Sur- 
rogate; in  other  courts  of  record,  in  t)u»  qfflce  of  the  retipeetivQ 
clerks  there(»f.  In  <'a»o  the  place  of  trial  1)«  changed  to  another 
cDunly,  all  subse<iu<*nt  papers  shall  be  filed  in  the  county  to  which 
such  change  is  made.  All  papers  H<»rved  or  filed,  must  be  indomed 
or  subscribed  with  the  nanie  of  the  attorney  or  attorneys,  or  tl:e 
name  of  the  party  if  he  appears  in  person,  and  his  or  their  offiea 
address,  or  place  of  business. 

Rule  3.    Motion  piiperN  to  be  npeefllefl  in  ^rdep  finfl  Uledf 
eAVot    of    failure    to    file;    entry    of    or<ler. 

AVhen  any  order  is  entered,  all  the  paiH'rs,  used  or  read  on 
the  motion  on  either  side,  shall  l)e  specified  in  the  order,  and 
shall  be  fiU'd  with  the  clerk,  unless  already  on  file  or  otherwise 
ordered  by  the  c*ourt,  or  the  order  may  be  set  aside  as  irregular, 
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with  cosU.  Tho  clerk  shall  not  enter  BUfh  ordor  unless  tlu* 
moituu  papers  are  iiluU,  and  uule»ti  the  order  iu  Higoed  by  the 
Justice  prckidiiig  ut  tbe  court  at  wliicb  the  motion  was  heard. 
When  uu  opiuiou  l^aii  been  delivered  by  the  court,  it  ahall  be  tiled 
with  the  order  uud  shall  be  considered  u  part  of  the  record  upon 
which  the  order  wag  made;  and  If  the  order  doen  not  utate  the' 
gruuuds  u()on  which  it  was  piade,  the  opiinon  may  be  considered 
to  ascertuiu  such  grounds. 

When  the  afndavits  and  paiwri  upon  a  non-enumerated  motion 
are  nquired  by  law  or  by  the  rules  of  the  court  to  be  filed, 
and  the  order  to  be  entered  in  a  couuty  other  than  that  in  which 
th«»  motion  Is  made,  the  ch»rk  shajl  deliver  to  the  party  pre- 
vailing in  the  motion,  unless  the  court  shall  otherwise  direct,  a 
certifi«Hi  copy  of  the  rough  minutes,  showing  what  papers  were 
used  or  read,  together  witlj  the  affidavits  and  papers  used  or 
r«»ad  u|H>n  such  motion,  with  a  note  of  the  decision  thereon,  or 
the  order  directed  to  be  entered,  properly  certified.  It  shall  be 
the  duty  of  the  party  to  whom  such  papers  are  delivered  to 
(•■ause  the  same  to  be  filed,  and  the  proper  order  entered  in  the 
proper  couuty  within  ten  days  thereafter,  or  the  order  may  be 
set  asi<le  as  irregular,  with  costs.  (Amended  Apr.  1,  lOlU,  in 
effect  Sept.  1,    191U.) 

Rule  4.  rndertaklngr  and  aAIdavlt  In  proceedlnim  fpv 
iBjnactlonii.  attacliiutfnty  order  of  iirrent  and  >vrlt  In  hv 
■ted. 

Except  where  otherwise  expressly  provided  by  law,  it  shall  be 
the  duty  of  the  attorney  of  the  party  required  to  give  a  bond  or 
undertaking  to  forthwith  file  the  same  with  the  proper  clerk;  and 
in  oase  such  bonds  and  undertakihgs  shall  not  be  so  tiled,  any 
party  to  the  action  or  special  proceeding,  or  other  persons  inter- 
ested, shall  l)e  at  liberty  to  move  the  court  to  vncatt*  the  pro- 
pwdiugs  or  order  as  if  no  b<uid  or  undertakiiur  Inid  Ih'cii  given. 
It  shall  also  be  the  duty  of  the  attorney  to  file  the  petit  win  or 
affidavit  upon  which  an  injunction,  atlnchnieut.  onliT  of  arrest, 
or  writ,  has  been  granted  within  tep  days  after  the  same*  shall 
have  been  served.  In  case  of  a  failure  so  to  file  snih  petition  or 
alBdavit,  the  opposing  party  may  move  to  vacate  the  order,  war- 
rant or  writ,  and  the  same  shall  be  vacate<i  by  the  court  or  judge 
trranting  the  same,  unless  for  proper  cause  shown  time  to  die  the 
aame  shall   be  extended. 

Rule  B.  SaredeSf  JaMtlllcatlon  of  bon^^  to  lio  acknowl- 
edged. 

Whenever  a  Justice  or  other  offlcer  approves  of  the  security  to 
tie  ffiven  In  any  case,  or  reports  upon  its  sufficiency,  it  shall  be 
his  duty  tf>  require  personal  sureties  to  justify,  or.  if  the  socurMy 
offered  is  by  way  of  mortgage  ou  real  estate,  to  reciuiro  proof  of 
the  value  of  such  real  estate.  And  all  bonds  and  undertn kings, 
aad  other  securities  in  writing,  shall  be  duly  proved  or  acknowl- 
«Hi«:pd  in  like  manner  ns  deeds  of  real  estate,  before  the  same 
shall  be   received   or  filed. 

In  no  cose  shall  an  attorney  or  counselor  be  surety  on  any 
nndertaking  or  bond  required  by  law,  or  l)y  these  rules,  or  by  any 
ordor  of  a  court  or  judge,  in  any  action  or  proceeding,  or  be  boil 
in  any  civil  or  criminal  case,  or  proceeding. 
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Rule  6.    SherilTa  rettarn,  hoTr   compelled. 

At  any  time  after  the  day  when  it  is  the  duty  of  the  sheriff,  or 
other  officer,  to  return,  deliver,  or  file  any  process  or  other  paper, 
by  the  provisions  of  the  Code  of  Civil  Procedure,  or  by  these 
rules  of  the  courts,  any  party  entitled  to  have  such  act  done,  ex- 
cept where  otherwise  provided  by  law,  may  serve  on  the  officer  a 
notice  to  return,  deliver,  or  file  such  process,  or  other  paper  as 
the  case  may  he,  within  ten  days,  or  show  cause,  at  a  Special 
Term  to  be  designated  in  said  notice,  why  an  attachment 
should  not  issue  against  him. 

Rule  7.    Books   to  be  kept  by  clerk  of  coarta. 

The  clerk  of  the  Appellate  Division  in  each  department  shall 
keep: 

1.  A  book,  properly  indexed,  in  which  shall  be  entered  the  title 
of  all  actions  and  proceedings  which  are  pending  in  that  court, 
and  all  actions  or  special  procee<ling8  conmienccMl  in  the  Appellate 
Division  with  entries  under  each,  showing  the  proceedings  taken 
therein  and  the  final  disposition  thereof. 

2.  A  minute  book,  showing  the  proceedings  of  the  court  from 
day  to  day. 

3.  A  remittitur  book,  containing  the  final  order  made  upon  the 
decision  of  each  case,  a  certified  copy  of  which  shall  be  trans- 
mitted to  the  proper  clerk  as  required  by  the  Code  of  Civil 
Procedure. 

4.  A  book,  properly  indexed,  in  which  shall  be  recorded  at  large 
all  bonds  or  undertakings  filed  in  his  office,  with  a  statement  of 
the  action  or  special  proceeding  in  which  it  is  given,  and  a  state- 
ment of  any  disposition  or  order  made  of  or  concerning  it. 

5.  A  book,  properly  indexed,  which  shall  contain  tiie  name  of 
each  attorney  admitted  to  practice,  with  the  date  of  his  ad- 
mission, and  a  book,  properly  indexed,  which  shall  contain  the 
name  of  each  person  who  has  been  refused  admission  or  who 
has  been  disbarred  or  otherwise  disciplined  or  censured  by  the 
court.  The  clerk  of  each  department  shall  transmit  to  the  clerk 
of  the  Court  of  Appeals  and  to  the  clerks  of  the  other  depart- 
ments the  names  of  all  attorneys  who  have  been  admitted  to 
practice,  the  names  of  all  applicants  who  have  been  refused 
admission,  and  the  names  of  all  attorneys  who  have  been  dis- 
barred, disciplined  or  censured  by  the  court.  The  clerk  of  each 
department  is  directed  t<»  enter  in  the  proper  book  the  name  of 
each  attorney  who  has  been  admitted  to  practice,  with  date  of 
his  admission,  and  the  name  of  each  person  who  has  been  re- 
fused admission  or  has  been  disciplined,  with  the  date  of  such 
refusal  of  admission  or  discipline,  received  from  the  other  de- 
partments of  the  state,  together  with  the  date  when  and  de- 
partment wherein  the  ordc^r  was  made.  (Subd,  added  Apr.  1, 
19\0.  in  eflTect  Sept.  1,  1010.) 

The  clerks  of  the  other  courts  shall  keep  in  their  respective 
offices,  in  addition  to  the  "  judgment  book  **  required  to  be  kept 
by  the  Code  of  Civil  Procedure: 

1.  A  book,  properly  indexed,  in  which  shall  be  entered  the  title 
of  all  civil  actions  and  special  proceedings,  with  proper  entries 
under  each  denoting  the  papers  filed  and  the  orders  made  and 
the  steps  taken  therein,  with  the  dates  of  the  several  proceedinl^s. 

2.  A  book  in  which  shall  be  entered  at  large  each  bond  and 
undertaking  filed  in  his  office,  with  a  statement  showing  when 
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filed  and  a   statement  of  any  disposition  or  order  made   of  or 
concerning  it. 

3.  Such  other  books,  properlj'  indexed,  ns  may  be  necessary  to 
enter  the  minutes  of  the  court,  docket  judgments,  enter  orders 
and  all  other  necessary  matters  and  proceedings,  and  such  other 
books  as  the  Appellate  Division  in  each  department  shall  direct. 

Rvie  8.    Jndflrineiita,   enterlngr  Ana   docketing   of. 

Jndienients  shall  only  be  entpred.  or  docketed,  in  the  offices  of 
the  clerks  of  thp  courts  of  this  State,  within  the  hours  during 
which,  by  law,  they  are  required  to  keep  op«»n  their  respective 
offices  for  the  transaction  of  business,  and  at  no  other  time. 

Rvle  9.  Subpoena  daeeii  tcenm  airalnnt  public  depart- 
nrnt  or  officer )  by  whom  iMimedi  >vh€*ii  prcdoctlon  of 
books  and  papem  not  rc«iuircd|  production  of  copy;  coats. 

No  mibpopnas  duces  tecum  requiring  a  library  association  or 
corporation;  n  publi<*  oflic(>r;  n  depurtuient  of  u  municipal  cor- 
poration, or  other  public  otilcer  or  department,  to  produce  on  the 
trial  of  an  action  or  s|M'cial  proceeding  before  u  court  or  referee, 
books,  papers  or  other  documents  or  writings  in  its  or  his  pos- 
spRslon,  shall  be  issucMi  except  by  a  justice  of  the  Sui>reme 
('oiirt  in  the  District  in  which  the  library  or  department  is 
locat<^  or  the  public  officer  is  employed,  or  a  judge  of  the  <f)urt 
in  which  the  action  or  special  proceeding  is  pending,  and  except 
npon  one  day's  notice  to  the  lilirary,  officer,  corpora ti<m  or  head 
of  the  department  having  p<issession  of  the  lH>oks.  papers  or  other 
documents  or  writings  and  also  to  the  opposing  party  or  his 
attorney.  The  justice  or  the  judge  to  whom  the  application  is 
madp  shall  not  retiuire  the  production  of  such  "books,  papers  or 
other  documents  or  writings  before  a  court  or  referee,  when  a 
stipulation  between  the  attorneys  or  a  copy  thereof,  duly  verified, 
▼ill  in  his  opinion  serve  the  purpose  of  such  production,  and  he 
may  impose  such  other  conditions  as  may  in  his  opinion  be 
reasonable.  Upon  the  refusal  of  a  party  to  such  an  application 
to  make  such  stlpu^•ltion  when  required  so  to  do.  the  justice 
or  the  judge  (to  whom  the  application  for  a  subpoena  duces 
teeum  is  made)  may  impose  upon  such  party  the  actual  cost  or 
expense  incurred  in  producing  the  books,  papers  or  other  docu- 
ments or  w^ritings  in  accordance  with  the  subpoena,  in  addition 
to  the  f€»es  now  required  by  law  upon  the  service  of  a  subpoena. 
^\dd«l  .Fune  17.  3913,  in  effect  November  1,  1913.  Former 
Rule  IX  repealed  April  30,  1910.) 

Rule  10.  Chanse    of   attorneys. 

An  attorney  may  be  changed  by  consent  of  the  party  and  his 
atliirnoy.  or  upon  application  of  the  client  upon  cause  shown  and 
upon  such  terms  as  shall  be  just,  by  the  order  of  the  court  or  a 
Judge  thereof,  a<id  not  otherwise. 

Rale  It.  Arreemenis'  between  parties  or  attorneys  to  be 
ta  wrltlnir. 

No  private  agreement  or  consent  between  the  parties  or  their 
|«ttoniey».  in  respect  to  the  proceedings  in  a  cause,  shall  be  bind- 
er, unless  the  same  shall  have  been  reduced  to  the  form  of  an 
'>rder  by  consent,  and  entered,  or  unless  the  evidence  thereof  shall 
be  In  writing,  subscribed  by  the  party  against  whom  the  same 
^htU  be  alleged,  or  by  his   attorney  or  counsel. 
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Rules  12-16    GENERAL  RULES  OF  PRACTICE. 

Role  12.    Coniientii  to  payment  of  money  out  of  court. 

All  consents  providing  for  the  payment  of  money  out  of  court 
Hhall  be  acknowledged  before  an  officer  authorized  to  take  the 
iK'knowledKUient  of  deeds,  accompanied  with  proof  of  the  identity 
of  the  applicant  from  some  person  other  than  the  applicant,  be< 
fore  any  order  is  granted  thereon. 

Rale  Id.    Ordcm  of  ai^i^est,  Injniietlott  or  Atta^bmettt. 

Every  order  of  arrest,  as  well  as  every  injunction  or  attach- 
ment, shall  briefly  state  the  grounds  on  which  it  is  granted. 

Rale  14.    DlMCOvery  of  books,  pttpeifa  mb<1  doeiititeiit». 

Applications  may  be  made  in  the  manner  provided  by  law  to 
compel  the  production  and  discovery  or  inspection  with  copy  of 
books,  papers  and  documents  relating  to  the  merits  of  any  ciyil 
action  pending  In  court  or  of  any  defense  of  such  action,  in  the 
following  cases: 

1.  By  the  plaintiff,  to  compel  the  discovery  of  books,  papers  or 
documents  in  the  poBsession  or  under  the  control  of  the  defendant, 
which  may  be  neccBsary'  to  enable  the  plaintiff  to  frame  his  com- 
plaint or  to  answer  any  pleading  of  the  defendant. 

2.  By  the  defendant,  to  compel  the  like  discovery  of  books, 
pnpera  or  documents  in  the  possession  or  under  the  control  of  the 
l^laintiffs,  which  may  be  necessary  to  enable  the  defendant  to 
answer  any  pleading  of  the  plaintiffs. 

3.  Either  party  may  be  compelled  to  make  discovery  of  any 
book,  document,  record,  article  or  property  in  his  possession  or 
under  his  control,  or  in  the  possession  of  his  agent  or  attorney, 
upon  its  appearing  to  the  satisfaction  of  the  court  that  sut^h  book, 
document,  record,  article  or  property  is  material  to  the  decision 
o*f  the  action  or  special  proceeding,  or  some  motion  or  application 
therein,  or  is  competent  evidence  in  the  case,  or  an  inspection 
thereof  is  necessary  to  enable  a  party  to  prepare  for  trial. 

Rnle  16.    Form  of  application  for  illMCOTcry  off  books. 

The  moving  papers  upon  the  application  for  such  discovery  or 
inspection  shall  state  the  facts  and  circumstances  on  which  the 
same  is  claimed,  and  shall  be  verified  by  affidavit  stating  that 
the  books,  papers,  articles,  property,  and  documents  whereof  dis- 
covery or  inspection  is  sought  are  not  in  the  possession  or  under 
the  control  of  the  party  applying  therefor,  but  are  in  the  posses- 
sion or  under  the  control  of  the  party  against  whom  discovery  is 
sought  or  his  agent  or  attorney.  The  party  applying  shall  show 
to  the  satisfaction  of  the  court  or  judge  the  materiality  and 
necessity  of  the  discovery  or  inspection  sought,  the  particular  in- 
formation which  he  requires,  and  in  the  case  of  books  and  papers, 
that  there  are  entries  therein  as  to  the  matter  of  which  he  seeks 
a  discovery  or  inspection. 

Rnle  16.    Contents  of  order |  stay  of  proceedlngrs. 

The  order  for  granting  the  npplication  shall  specify  the  mode 
in  which  the  discovery  or  injspoction  is  to  be  made,  which  may 
be  either  by  requiring  tlie  pnrty  to  deliver  sworn  copies  of  the 
matters  to  bo  disroverod.  or  to  allow  an  inspection  with  copy,  or 
by  requiring  him  to  i)rodure  and  deposit  the  same  with  the  clerk, 
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dorsad  with  the  title  of  the  cause.  All  the  pleadings  and  other 
proceedings  and  copies  thereof  shall  be  fairly  and  legibly  written 
or  printed,  and  if  not  so  written  or  printed  and  folioed  and  in* 
dorsed  as  aforesaid,  the  clerk  shall  not  file  the  same,  nor  will  the 
court  hear  any  motion  or  application  founded  thereon. 

All  pleadings  and  other  papers  in  an  action  or  special  proceed- 
ing  served  on  a  party  or  an  attorney,  or  filed  with  the  cleric  of  the 
court,  must  comply  with  section  796  of  the  Code  of  Civil  Pro- 
cedure and  must  be  written  or  printed  in  black  characters;  and 
no  clerk  of  the  court  shall  file  or  enter  the  same  in  his  office  un- 
less it  complies  with  this  rule.  The  party  upon  whom  the  paper 
is  served  shall  be  deemed  to  have  waived  the  objection  for  non- 
mmpliance  with  this  rule  unless  within  twenty-four  hours  after 
the  receipt  thereof  he  returns  such  papers  to  the  party  serving  the 
«iine  with  a  statement  of  the  particular  objection  to  its  receipt; 
bnt  this  wnirer  shall  not  apply  to  papers  required  to  be  filed  or 
tlp"ro'ed  to  the  court. 

It  shnll  be  the  duty  of  the  attorney  by  whom  the  copy  plead- 
nijrs  shnll  be  furninhed  for  the  use  of  a  court  on  trial,  to  plainly 
do^ignate  on  each  plending  the  psrt  or  parts  thereof  claimed  to  be 
admitted  or  controverted  by  the  succeeding  pleadings.  (As 
amended  October  24,  1899.) 

Rnle  90.    Serrfce  and  settlement  of  Intevrovatorflea. 

Interrogatories  to  be  annexed  to  a  commission  issued  under  arti- 
cle second  of  title  three,  chapter  nine,  of  the  Code  of  Civil  Proced- 
nre  shall  Ih»  served  within  ten  days  after  the  entry  of  the  order,  al- 
lowing the  commission.  (Voss-interrogatories  shall  be  served 
within  ton  days  after  the  service  of  the  interrogatories,  unless^  a 
different  time  is  fixed  therefor  by  the  order  allowing  the  commis- 
won.  In  case  n  party  shnll  fail  to  serve  such  cross-interrogatories 
within  the  time  limited  therefor,  he  shall  be  deemed  to  have  waived 
hi9 Tight  to  propound  cross-interrogatories  to  the  witness  to  be  ex- 
amined under  the  commission.  Either  party  may,  within  two 
days  after  the  service  of  the  cross-interrogatories  or  within  two 
day8  after  the  time  to  serve  cross-interrogatories  has  expired, 
serve  upon  the  opposing  party  a  notice  of  settlement  of  the  in- 
t**rrogat«ries  and  cross-interrogatories  before  a  .Instice  of  the 
court  «>r  (^>^nty  .ludge.  The  time  at  which  Mm*h  interrogatories 
or  <-n)ss-int«^i rogatories  shall  be  noticed  for  settlement  shall  lie  not 
Iws  than  two  nor  more  than  ten  days  after  the  service  of  the 
iMitiee.  If  neither  party  serves  such  a  notice  within  the  time 
limitfKl  therefor,  the  interrogatories  and  cross- interrogatories  are 
to  he  deemed  settled  as  served  and  shall  be  so  allowed  without 
uotie(».     (As  amended  October  24,  1899.) 

Rnle  21.     lfon*eiininerate<1  mottonni  notlelnir  of. 

Non-enumerated  motions,  in  the  Supreme  Court,  except  in  the 
first  and  second  districts,  and  motions  n(»ticed  to  l>e  heard  in  Erie 
c*»unty,  shall  be  noticed  for  the  first  day  of  the  term  or  sitting  of 
the  court,  acccmipaniiHl  with  copies  of  the  atfidavits  and  papers 
un  which  the  same  shall  be  made,  and  the  notice  shall  not  be  for 
a  later  day.  unless  stifiieient  <'nuse  be  shown  (and  contained  in  the 
affidavits  ser^'edK  for  not  giving  notice  for  the  first  day.  In  other 
courts  such  motions  may  lie  made  on  any  day  designed  by  the 
Judges  tnereof.  In  the  Apfiellate  Division  such  motions  may  be 
noticed  for  any  motion  day  in  the  term. 
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which  the  testimony  is  souj^ht  to  be  talcen,  and  a  copy  of  the 
pleadings  or  other  papers  defining  the  issues  in  such  action  or 
special  proceeding,  or  the  facts  to  be  proved  therein.  Upon 
the  return  of  such  order  to  show  cause,  the  Supreme  Court  shall 
upon  such  affidavit  and  upon  the  original  petition,  and  upon  such 
other  facts  as  shall  appear,  determine  whether  such  person  should 
be  required  to  appear;  be  sworn  or  affirmed;  testify;  answer  the 
question  or  questions  propounded;  produce  the  book  or  paper,  or 
subscribe  to  his  deposition,  as  the  case  may  be,  and  may  prescribe 
such  terms  and  conditions  as  shall  seem  proper.  Upon  proof  of 
a  failure  or  refusal  on  the  part  of  any  person  to  comply  with  any 
order  of  the  court  made  upon  such  determination,  the  court  or 
judge  shall  make  an  order  requiring  such  a  person  to  show  cause 
before  it  or  him  at  a  time  and  place  ^therein  specified,  why  such 
person  should  not  be  punished  for  the  oifense  as  for  a  coMtempt. 
Upon  the  return  of  the  order  to  show  cause  the  questions  which 
arise  must  be  determined  as  upon  a  motion.  If  such  failure  or 
refusal  is  established  to  the  satisfaction  of  the  court  or  judge 
before  whom  the  order  to  show  cause  is  made  returnable,  the 
court  or  judge  shall  enforce  the  order  and  prescribe  the  punish- 
ment as  in  the  case  of  a  recalcitrant  witness  in  the  Supreme 
Court.    (As  amended  October  24,  1800.) 

R«le  18.  Proof  of  service  of  iivininoiia  by  persona  other 
than  sberlif)  in  divorce  cases. 

Where  personal  service  of  the  summons  and  of  the  complaint, 
or  notice,  if  any  accompany  the  same,-  shall  be  made  by  any 
other  person  than  the  sheriff,  it  shall  be  necessary  for  such  person 
to  state  in  his  affidavit  of  service  his  age,  or  that  he  is  more  than 
twenty-one  years  of  age;  when  and  at  what  particular  place,  and 
in  what  manner  he  served  the  same;  and  that  he  knew  the  person 
served  to  be  the  person  mentioned  and  described  in  the  summons 
as  defendant  therein,  and  also  to  state  in  his  affidavit  that  he 
left  with  defendant  such  copy,  as  well  as  delivered  it  to  him.  No 
such  service  shall  be  made  by  any  person  who  is  less  than  eighteen 
years  of  age. 

In  actions  for  divorce,  or  to  annul  a  marriage,  or  for  separate 
maintenance,  the  affidavit,  in  addition  to  the  above  requirements, 
shall  state  what  knowledge  the  affiant  had  of  the  person  served 
being  the  defendant  and  proper  person  to  be  served,  and  how  he 
acquired  such  knowledge.  The  court  may  require  the  affiant  to 
appear  in  court  and  be  examined  in  respect  thereto,  and  when 
service  has  been  made  by  the  sheriff,  the  court  must  require  the 
officer  '^ho  made  tht;  service  to  appear  and  be  examined  in  like 
manner,  unless  there  shall  be  presented  with  the  certificate  of 
service  the  affidavit  of  such  officer,  that  he  knew  the  person 
served  to  be  the  same  person  named  as  defendant  in  the  summons, 
and  shall  also  state  the  source  of  his  knowledge. 

Rnle  19.    Pleadinira*  to  be  folioed. 

Every  pleading,  deposition,  affidavit,  case,  bill,  exceptions,  re- 
port, paper,  order  or  judgment  exceeding  two  folios  in  length, 
shall  be  distinctly  numbered  and  marked  at  each  folio  in  the 
margin  thereof,  and  all  copies  either  for  the  parties  or  the  court 
shall  be  numbered  or  marked  in  the  margin,  so  ns  to  conform  to 
the  original  draft  or  entry  and  to  each  other,  and  shall  be  in- 
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doned  with  the  title  of  the  cause.  All  the  pleadings  and  other 
proceedings  and  copies  thereof  shall  be  fairly  and  legibly  written 
or  printed,  and  if  not  so  written  or  printed  and  folioed  and  in- 
dorsed as  aforesaid,  the  clerk  shall  not  file  the  same,  nor  will  the 
court  hear  any  motion  or  application  founded  thereon. 

All  pleadings  and  other  papers  -in  an  action  or  special  proceed- 
ing served  on  a  party  or  an  attorney,  or  filed  with  the  clerk  of  the 
coart,  must  comply  with  section  796  of  the  Code  of  Civil  Pro- 
cMlnre  and  most  be  written  or  printed  in  black  charactera;  and 
no  clerk  of  the  court  shall  file  or  enter  the  same  in  his  office  nn- 
\fw  it  complies  with  this  rule.  The  party  upon  whom  the  paper 
is  serred  shall  be  deemed  to  have  waired  the  objection  for  non- 
rompliance  with  this  nile  unless  within  twenty-four  hoars  after 
the  receipt  thereof  he  returns  such  papers  to  the  party  serring  the 
Aiinie  with  a  statement  of  the  particular  objection  to  its  receipt; 
hit  this  waiver  shall  not  apply  to  papers  required  to  be  filed  or 
<lp"rp»t»d  to  the  court. 

It  shnll  be  the  duty  of  the  attorney  by  whom  the  copy  plead- 
mn  Rhnll  be  furnished  for  the  use  of  a  court  on  trial,  to  plainly 
iloHijmate  on  each  plending  the  part  or  parts  thereof  claimed  to  be 
admitted  or  controverted  by  the  succeeding  pleadings.  (As 
amended  October  24,  1899.) 

R«1e  20.    Serrfce  and  aettlememt  of  imtevrocatorfles* 

Interrogatories  to  be  annexed  to  a  commission  Issued  under  arti- 
cle Kecond  of  title  three,  chapter  nine,  of  the  Code  of  Civil  Proced- 
ure slinll  lie  served  within  ten  days  after  the  entry  of  the  order,  al- 
lowing tlie  commission.  Cross-interrogatories  shall  be  served 
within  ton  days  after  the  serrioe  of  the  interrogatories,  unless  a 
diffewmt  time  i«  fixed  therefor  by  the  order  allowing  the  conmiis- 
won.  In  case  n  party  shall  fall  to  serve  such  cross-interrogatories 
within  the  time  limited  therefor,  he  shall  be  deemed  to  have  waived 
htsTifrht  to  propound  cross-interrogatories  to  the  witness  to  be  ex- 
amined unaer  the  commission.  Either  party  may,  within  two 
days  after  the  service  of  the  cross-interrogatories  or  within  two 
days  after  the  time  to  serve  cross-interrogatories  has  expired, 
serve  uiion  the  opposing  party  a  notice  of  settlement  of  the  in- 
t<'rroj:aiorios  and  vrosa-interrogatories  before  a  .Justice  of  the 
court  or  C«)unty  Judge.  The  time^  at  which  sm*h  interrogatories 
or  cnws-intt^irogatcrifs  shall  be  noticed  for  settlement  shall  be  not 
!»»  than  two  iior  more  than  ten  days  after  the  service  of  the 
notifi*.  If  neither  party  serves  such  a  notice  within  the  time 
limitHl  thpit'for,  the  interrogati)ries  and  cross-interrogatories  are 
to  1h»  deeme4l  setthMl  ns  served  and  shall  be  so  allowed  without 
iMiti<f».     (As  amended  October  24,  1899.) 

Rvie  21.     lfoii*^niim»rate€l  motlonMi  notlctnir  of. 

Non-enumerated  motions,  in  the  Supreme  Court,  except  in  the 
fir^t  and  Mucfmd  districts,  and  motions  noticed  to  be  heard  in  Erie 
oounty,  shall  be  noticed  for  the  first  day  of  the  term  or  sitting  of 
the  w»urt,  accompanied  with  copies  of  the  afiiduvits  and  papers 
OQ  which  the  same  shall  l>e  made,  and  the  notice  shnll  not  be  for 
a  lat<>r  day,  unless  sufiicient  eause  be  sliown  (and  contained  in  the 
affidavits  served),  for  not  giving  notice  for  the  first  day.  In  other 
oiiarts  such  motions  may  be  made  on  any  day  designed  by  the 
Judfces  tnereof.  In  the  Appellate  Division  such  motions  may  be 
noticed  for  any  motion  day  in  the  term. 
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Rule   USi*     MotlonM  to  strlkv   oat   lrrelevfi«t   matteri   m^m 
tire  of. 

Motions  to  strike  out  of  any  pleading  matter  alles«d  to  be 
irrelevant,  redundant  or  seandalous,  and  motlonfl  to  correct  a 
pleading  on  the  ground  of  itA  being  *'  so  indefinite  or  uncertain 
that  tile  preclae  meaning  or  application  is  not  appatent,'*  must 
be  noticed  before  demurring  or  answering  the  plendin;  and  witbla 
twenty  days  from  the  service  thereof.  The  time  to  make  siurli 
motion  shall  not  be  extended  unless  notice  of  an  appl%eation  for 
such  extension,  stating  the  time  and  place  thereof,  of  i  least  two 
days  shall  be  given  to  the  adverse  party. 

Rnlo  33*.    Am^m^Mm  of  merito. 

All  motions  for  relief  to  which  a  party  is  not  entitled  as 
matter  of  right  shall  be  made  upon  papers  showing  m(^rits,  and 
tho  good  faith  of  the  prosecution  or  defense,  which  may  be 
shown  by  any  proof  that  shall  satisfy  the  oourt.  (Amended  Apr. 
1,  IftlO,  in  effect  Sept.  1,  1010.) 

Hula  84,     Aflldavit  for  order  extondins  tisao* 

No  order  extending  a  defendant's  time  to  answer  of  demnr* 
or  the  plaintiff's  time  to  reply  to  a  counterclaim,  shall  bo 
granted,  unless  the  party  applying  for  such  order  presents  to 
the  judge  to  wUom.  tbo  apiUHHitiou  is  made,  an  atfldarit  of  the 
attorney  or  counsel  retained  to  defend  the  action  that  from  the 
statement  of  the  case  made  to  lijui  Uy  the  defendant  he  verily 
believes  that  the  defeudnut  has  a  good  and  substantial  defense 
unou  the  merits  to  the  cause  of  action  set  forth  in  the  cone 
plaiut,  or  to  some  part  thereof,  or  an  adiUavit  of  the  attorney 
or  counsel  for  the  pluintifT,  thai  from  the  statement  of  the  case 
made  to  him  by  the  plaintiff  he  verily  believes  that  the  plainUfl^ 
has  a  good  and  substantial  defense  upon  the  merits  to  tho 
cause  of  action  set  forth  as  a  counterclaim,  or  to  some  part 
thereof,  as  the  case  may,  be.  The  ailHiavit  shall  alao  state  th« 
cause  of  actiun  and  the  relief  demanded  in  the  complaint  and, 
yi'here  a  counterclaim  has  been  interposed,  the  cause  of  action 
alleged  as  a  counterclaim  and  the  relief  demanded  in  the  answer; 
and  whether  any  and  what  extension  or  extensions  of  time  to 
answer,  demur  or  reply  by  stipulation  or  order  have  been 
granted, 

When  the  time  to  serve  any  pleading  has  been  extended  by 
stipulation  or  order  for  twenty  days,  no  further  time  shall  be 
granted  bv  order,  except  upon  two  days'  notice  to  the  adverse 
party  of  the  application  for  such  order.  (Amonded  Apr.  1,  1910. 
m  effect  Sept.  1,  1010.) 

Rale  SUSi  Ex  nart«  f^pnllo^tlon  to  ««fitain  atntewent  aa  to 
previouH  Ajpiillcatiou* 

Whcu<^er  application  is  made  ex  parte  on  affidavit  to  a  Jndge 
or  court  for  an  order,  the  attidavlt  shall  state  whether  any  pre- 
vious, application  has  been  made  fur  such  order,  and,  if  made,  to 
^\hi^t  court  or  Judge,  and  what  order  or  decision  was  made 
thereon,  ard  what  new  facts,  if  any,  are  claimed  to  be  shown. 
For  fuilure  to  comply  with  this  rule,  any  order  made  on  such  ap- 
,  plication,  may  be  revoked  or  set  aside.  This  rule  shall  apply  to 
proceedings  supiticmeutary  to  executiou,  and  to  every  applicalion 
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tor  an  order  or  judgment  made  in  any  action  or  special  pro- 
ceding. 

Rple  SOi    Application  for  Indiriiiont  on  fatlnre  to  nnsTver. 

When  the  plaintiff  in  an  action  in  the  Supreme  Court  in  enti- 
tled to  judgment  upon  the  failure  of  the  defendant  to  answer  the 
complaint,  and  the  relief  demanded  requires  application  to  be 
made  to  the  court,  such  application  may  bo  made  at  any  Special 
Term  in  the  district  embracing  the  county  in  which  the  action 
h  triable,  or,  except  in  the  first  district.  In  an  adjoining  county; 
inch  application,  except  in  the  first  judicial  district,  may  also  be 
iBside  at  a  Trial  Term  in  the  county  in  which  the  action  Is  triable. 
When  a  reference  or  writ  of  inquiry  shall  be  ordered  the  same 
shall  be  executed  in  the  connty  in  which  the  action  is  triable, 
unless  the  court  shall  otherwise  order.  In  the  first  judicial  dis- 
trict, evei-y  motion  or  application  for  an  order  or  judgment  where  " 
notice  is  necessary,  must  be  made  to  the  Si>ecial  Terra  for  the 
hearing  of  motions,   and  where  notice  is  not  necessary,  to  the  >^ 

Special   Term   for  the  transaction  of  ex   parte  business,   except  ^ 

where  other  provision  is  expressly  made  by  law,  or  the  general 
or  sijecial  rules  of  practice.  In  the  county  of  Kings  all 
laoh  applications  shall  be  made  at  the  Special  Term  for  the  hear- 
ing of  motions.  Any  order  or  judgment  granted  in  violation  of 
this  provision  shall  be  vacated  by  the  Special  Term,  at  which  the 
application  should  have  been  made,  or  by  the  Appellate  Division 
of  the  Supreme  Court;  and  no  order  or  judgment  granted  in 
violation  of  this  rale  shall  be  entered  by  the  clerk. 

Role  9T.     Orders  wanted  on  petitions,  oontents  stay  be 
docketed. 

Orders  granted  on  petitions,  of  relating  thereto,  shall  refer  to 
soeh  petitions  by  the  names  and  descriptions  of  the  petitioners 
and  the  date  of  the  petitions,  if  the  same  be  dated,  without  re- 
citing or  setting  forth  the  tenor  or  substance  thereof  unneces- 
sarily. Any  order  or  judgment  directing  the  payment  of  money, 
or  affecting  the  title  to  property,  if  founded  on  petition,  where 
no  complaint  is  filed,  may,  at  the  request  of  any  party  interested, 
be  enrolled  and  docketed,  as  other  judgments. 

Rple  S8«     Inanesto,  frhen  taken* 

(KeiJealed  Apr,  1,  1910,  in  effect  Sept,  1,  1910,) 

* 

Rule  29.     Openins  of  oonnseli  examination  of  wltnessoM 
and  snn&mlnjp  pp* 

la  the  trial  of  civil  causes,  unless  the  justice  presiding  or  the 
referee  shall  otherwise  direct,  each  party  shall  open  bis  case 
More  any  evidence  is  introduced,  and,  except  by  special  per- 
mituiion  of  the  court,  no  other  opening  by  either  party  shall  there- 
after be  permitted. 

On  the  trial  of  issues  of  fact,  one  counsel  only  on  each  sido 
shall  examine  our  cross-examine  a  witness,  who  shall  not  repeat 
the  answer  or  answers  of  such  witness  at  the  time  he  shall  be  ' 

aader  examination.  One  counsel  only  on  each  side  shall  sum  up 
th**  eause.  nnd  he  shall  not  occupy  more  than  ono  hour,  and 
the  testimony,  if  taken  dpwn  in  writing,  shall  be  written  by  some 
person  other  than  the  examining  counsel;  but  the  judge  who  holds 
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the  court  may  otherwise  order,  or  dispense  with  this  require- 
ment. 

While  addressing  the  court,  examining  witnesses  or  summinji; 
up,  counsel  shall  stand.  (Amended  Apr.  1,  1910,  in  efifect  Sept. 
1, 1910.) 

Rule  80,  Noii-4iiilt  before  referee  |  referee'*  report i 
teMtlmony  In  referenoea  other  than  for  trial  of  iMnaeii)  ez« 
ceptlonsy  ^vhen  Jlled« 

On  a  hearing  before  a  referee  or  referees,  the  plaintiff  may 
submit  to  a  non-suit  or  dismissal  of  his  complaint,  or  may  be 
non-suited,  or  his  complaint  may  be  dismissed,  in  like  manner 
as  upon  a  trial,  at  any  time  before  the  cause  has  been  "finallj^ 
submitted  to  a  refcnn*  or  the  referees  for  their  decision;  in 
whicli  case  the  referee  or  referees  shall  reptu't  aeeordii^g  to  the 
fact,  and  judgment  may  thereupon  be  perfected  by  the  defendant. 

In  references  other  than  for  the  trial  of  the  issues  in  an  action, 
or  for  computing  the  amount  due  in  foreclosure  cases,  the  testi- 
mony of  the  witnesses  shall  be  signed  by  them;  the  report  o^ 
the  referee  shall  be  filed  with  the  teslimony,  and  a  note  of  the 
day  of  the  filing  shall  be  entered  by  the  clerk  in  the  proper 
book,  under  the  title  of  the  cause  or  proceeding.  At  any  time 
after  the  report  is  filed  either  party  may  bring  on  the  action  or 
proceeding  at  Special  Term  on  notice  to  tlie  parties  interested 
therein.     (Amended  Apr.  1,  1910,  in  effect  Sept.  1,  1910.) 

Rule  31.  Motion  for  ne^T  trial,  ^vhere  madei  case  or 
exception*,  ^vhen  necesaarj'. 

When  an  order  grants  or  refuses  a  new  trial,  except  on  the 
exceptions  taken  during  the  trial,  it  shall  specify  the  grounds 
upon  which  the  motion  was  luad'c  and  the  ground  or  grounds  upon 
which  it  was  granted.  In  all  actions  where  either  party  is 
entitled  to  have  an  issue  or  issues  of  fact  settled  for  trial  by 
a  jury,  either  as  a  matter  of  right  or  by  leave  of  the  court  if 
either  party  desires  such  a  trial,  the  party  must  within  twenty 
days  after  issue  joined,  give  notice  of  motion  that  all  the  issues 
or  one  or  more  spe<*ific  issues  be  so  tried.  If  sueh  motion  is  not 
made  within  such  time,  the  right  to  a  trial  by  jury  is  waived. 
With  the  notice  of  motion  shall  be  served-  a  copy  of  the  questi<m3 
of  fact  proposed  to  be  submitted  to  the  jury  for  trial,  in  pro|>er 
form  to  be  incorporated  in  the  tjrder;  and  the  co\H*t  or  judge  may 
settle  the  issuers,  or  may  refer  it  to  a  referee  to  settle  them. 
Such  issues  mnst  be  settled  in  the  form  prescribed  in  sections 
82;j  and  970  of  the  (^^de  of  Civil  Trocednre. 

When  any  specific  qui'stion  of  fact  involved  in  an  action  or 
any  question  of  fact  not  put  m  issue,  is  ordered  to  be  tritnl  by 
a  jury,  as  a  substitute  for  a  feigned  issue,  and  has  been  tried, 
or  a  reference  other  than  of  the  whole  issue  has  been  ordered 
under  the  Code,  and  a  trial  had,  if  either  ])arty  shall  desire 
to  apply  for  a  new  trial,  on  the  ground  of  any  error  of  the 
Judge  or  referee,  or  on  the  ground  that  the  verdict  or  report 
IS  against  evidence  (excM'pt  when  the  judge  directs  such  motion 
to  be  made  upon  his  minutes  at  the  same  term  of  the  court  at 
which  the  issues  are  tried),  a  case  or  exceptions  shall  be  made, 
or  a  case  containing  exc<»ptions.  as  may  be  requirt»d;  which  case 
or  exceptions  must  be  served  and  settled  in  the  manner  pre- 
scribed   by    the    rules    of    court    for    the    settlement    of    cases 
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and  exceptions  in  other  cases.  Such  motions  must  be  made,  in 
the  first  instance,  at  Special  Term.  (Amended  Apr.  1,  1910, 
in  effect  Sept.  1,  1910.) 

Rule  32.  Caaea,  exceptionsy  frben  served  |  amenclinents} 
•ettlementy  etc. 

Whenever  It  shall  be  necessary  to  make  a  case,  or  a  case  and 
exceptions,  or  a  case  containing  exceptions,  the  same  shall  be 
nm^e.  and  a  copy  thereof  served  on  the  opposite  party  within 
the  following  times: 

If  the  trial  was  before  the  court  or  referee,  including  trials 
hy  a  jury  of  one  or  more  specific  questions  of  fact  in  an  action 
triable  by  the  court,  within  thirty  days  after  service  of  a  copy 
of  the  decision  or  report  and  of  written .  notice  of  the  entry  of 
the  judgment  thereon. 

In  the  Surrogate's  Court,  within  thirty  days  after  service  of  a 
copy  of  the  decree  or  order  and  notice  of  the  entry  thereof. 

If  the  trial  were  before  a  jury  within  thirty  days  after  notice  v^ 

of  the  decision  of  a  motion  for  a  new  trial,  if  such  motion  be  ^^ 

made  and  be  not  decided  at  the  time  of  the  trial,  or  within  thirty 
days  after  service  of  a  copy  of  the  judgment  and  notice  of  its 
entry. 

The  party  served  may,  within  ten  days  thereafter,  propose 
amendments  thereto,  and  serve  a  copy  on  the  party  proposing  a 
case  or  exceptions,  who  may  then,  within  four  days  thereafter, 
serve  the  opposite  party  with  a  notice  that  the  case  or  exceptions 
with  the  proposed  amendments  will  be  submitted  for  settlement 
at  a  time  and  place  to  be  specified  in  the  notice,  to  the  judge  or 
referee  before  whom  the  cause  was  tried. 

Whenever  amendments  are  proposed  to  a  case  or  exceptions, 
the  party  proposing  such  case  or  exceptions  shall,  before  sub- 
mitting the  same  to  the  judge  or  referee  for  settlement,  mark 
upon  the  several  amendments  his  allowance  or  disallowance 
thereof,  and  shall  .also  plainly  mark  thereon  and  upon  the 
stenographer's  minutes  the  parts  to  which  the  proposed  amend* 
ments  are  applicable,  together  with  the  number  of  the  amend- 
ment. If  the  party  proposing  the  amendments  claims  that  the 
case  should  be  made  to  conform  to  the  minutes  of  the  stenog- 
rapher he  must  refer  at  the  end  of  each  amendment  to  the  proper 
page,  of  such  minutes.  The  judge  or  referee  shall  thereupon 
correct  and  settle  the  case.  The  time  for  settling  the  case  must 
be  sprcified  in  the  notice,  and  it  shall  i!ot  be  less  than  four  nor 
more  than  ten  days  after  the  service  of  such  notice.  The  lines 
of  the  case  shall  be  so  numbered  that  each  copy  shall  correspond. 
The  surrogate,  on  appeal  from  his  court,  may  by  order  allow 
farther  time  for  the  doing  of  any  of  the  acts  above  provided  to 
be  done  on  such  appeals. 

Oases  reserved  for  argument  and  special  verdicts  shall  be 
aettled  iu  the  same  manner.  The  parties  may  agree  on  the  facts 
proven  to  be  inserted  in  the  case,  instead  of  the  testimony  on  the 
approval  of  the  judge. 

Ao  order  extending  the  time  to  serve  a  case,  or  a  case  contain- 
Injf  exc€*ption.s  or  the  time  within  which  amendments  thereto 
ttay  be  served,  shall  Im?  made  unless  the  party  applying  for  such 
order  serve  a  notice  of  two  days  upon  the  adverse  parties  of  his 
Intention  to  apply  therefor,  stating  the  time  and  place  for  making 
>Qch  application.  CAs  amended  October  24,  1899.) 
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Kwle   3S.    Fafilnre   iiM   Kiaklcv   a   cane. 

If  the  party  shall  omit  to  make  a  rase  within  the  time  aboye 
limited,  ho  shall  be  (itemed  to  have  waived  his  right  thereto; 
and  when  a  case  is  made,  f^nd  the  parties  shall  omit,  within  the 
si'veral  times  above  limited,  the  one  party  to  propose  amend- 
ments, and  t]\o  other  to  notify  an  appearance  before  the  jud|?e, 
or  n'foree,  they  shall  respectively  be  deemed,  the  former  to  have 
agreed  to  the  case  as  proposed,  and  the  latter  to  have  agrecMi  to 
the  amendments  as  proi)08ed.  ^ 

Rule  34.    Bin    of  exceptloimi   emme   and   «x<septtoiia|   flnM 
Juilvittent  on  appeal;  resettlement |  exhibits* 

A  bill  of  exoeptior^s  shall  contain  only  so  much  of  the  eyidenoe 
as  is  necessary  to  present  the  qu<*8tion8  of  law  upon  which 
exceptions  wore  taken  on  the  trial;  and  it  shall  be  the  duty  of 
the  jud^e  upon  settlpment  to  strike  out  all  the  evidence  and 
other  matter  which  in  his  opinion  have  been  inserted  unneces- 
sarily. 

A  case  and  exceptions  shall  contain  all  the  evidence  by  ques- 
tion and  answer,  the  rulings  of  the  court  and  the  exceptions  of 
all  parties  to  the  record,  but  shall  not  contain  the  opening  and 
summing  up  or  the  remarks  of  counsel  unless  ordered  by  the 
judge  or  referee  before  whom  the  case  or  exceptions  are  settled, 
llie  appellate  division,  on  rendering  final  judgment  on  appeal 
pursuant  to  the  provisions  of  section  1317  of  the  Code  of  Civil 
Trocedure,  on  reversing  or  modifying  a  judgment  entered  upon 
the  decision  of  the  court,  or  tlie  report  of  a  referee,  withoi^t 
granting  a  new  trial,  may  reverse  any  finding,  and  shaU  make 
such  now  findings  of  facts  proved  upon  the  trial  as  shall  he  neces- 
sary to  sustain  the  judgment  awarded  by  the  appellate  division. 
The  facts  as  found  by  the  appellate  division  shall  be  inserted 
in  its  order  for  judgment  and  the  facts  as  found  by  the  special 
term  or  referee  before  whom  the  case  w^as  tried  which  are  re- 
versed by  the  appellate  division  shall  likewise  be  specified  in. 
sui'li  order. 

If  any  case  or  bill  of  exceptions  docs  not  conform  to  this  rule, 
the  court  before  which  the  same  shall  be  brought  for  review 
may  order  the  same  back  for  resettlement. 

Exhibits  shall  not  be  printed  at  length  unless  the  Judge  ex 
referee  so  direct. 

When,  upon  non-enumerated  motions,  voluminous  documents 
have  been  used  which  are  material  only  as  to  the  fact  of  their 
existence,  or  as  to  a  small  part  of  their  contents,  the  parties 
may,  by  stipulation,  or  the  court  or  judge  below  may,  upon 
notice,  settle  a  statement  respecting  the  same,  or  the  parts 
thereof  to  be  returned  upon  the  appeal  from  the  order,  to  be 
used  in  place  of  the  original  documents.  (As  amended  April  1, 
1910,  and  June  17,  1U13.) 

Rule  35.   Oane  to  be  slvnedi  nerirloe  of  copy* 

(Repealed   Apr.   1,  1910,  in  effect  Sept  1,  IWO.) 
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llvie  3G.  .fefflect  to  brlnir  1»na«  of  fnct  to  trial;  ci|tiaes 
iwliore   d^i^'Udunt  In  under  arren^  preferred. 

Wluf.pver  an  issue  of  fact,  in  anj^  action  pending  in  anjr  court 
hns  Li'f'u  joined,  and  tlie  pliiintlff  theroin  sliall  fail  to  bring  the 
same  in  trial  according  to  the  course  and  practice  of  the  court, 
the  dtf Cendant,  at  any  time  after  younger  is.suo8  shall  have  been 
trli'd  in  their  regular  order,  may  moxe  at  Special  Term  for  the 
dismisMi]  of  the  complaint  with  costs. 

If  ir  fia  made  to  appear  to  the  court  that  the  neglect  of  the 
plaintiff  to  bring  the  action  to  trial  has  not  been  unreasonable, 
the  court  may  permit  the  plaintiff,  (rti  such  terms  as  may  be 
juRt,  to  brixiii[  the  said  action  to  trial  at  a  future  term. 

^^^lelJeTe^  m  any  action  an  issue  shall  have  been  joined,  if  the 
defendant  be  imprisoned  under  an  ord^r  of  arrest,  in  the  action, 
or  if  the  proDorty  of  the  defendant  be  held  under  attachment. 
the  trial  of  the  action  shall  be  preferred.  Every  cause  placed 
npoQ  the  calendar  of  the  Trial  Term  or  Special  Term  for  the 
trial  of  equity  cases  shall  be  moved  for  argument  or  trial  when 
reached  in  Its  order,  and  shall  not  be  reserved  or  |)ut  over  except 
by  the  consent  of  the  court  unless  otherwise  permitted  by  special 
rule;  and,  if  passed  without  being  so  n'served  or  put  over,  it 
shall  he  entered  on  all  subsequent  calendars  as  of  date  when 
paiufed,  and  no  term  fee  shall  be  taxed  thereon  for  any  subse- 
iiaent  term.     (Ar  amended  October  24,  iSW.) 

Rule  27.  Not  Ire  for  argrament  and  of  motions;  order  to 
■how  caa«e«  irhere  returnable;  effect  of  order  Mtnylnir  pro- 
eeedlnir*  ^'hen  made  ^vlthln  ten  dayn  of  Trial  Term; 
irreg'alarltleN  to  be  ntated;  Jndxnient  by  default  In 
dl-rorce   eauen. 

All  qaejttions  for  argnment,  and  all  motions  made  at  Special 
or  Trial  Terms  shall  be  brought  before  the  court  on  notice,  of 
not  less  than  eight  days,  unless  a  shorter  time  is  prescribed  by 
a  judge  or  court,  under  section  780  of  the  Code,  by  an  order 
to  jihow  cause,  oxcept  that  where 'the  attorneys  for  the  respective 
parties  reside  or  have  their  offices  in  the  same  city  or  village, 
s«ach  notice  may  be  a  notice  of  five  days;  if  the  opposite  party 
shall  not  appear  to  oppose,  the  party  making  the  motion  shall 
be  entitled  to  the  order  or  judgment  "moved  for,  on  proof  of 
one  service  of  the  notice  or  order  and  papers  reijuired  to  be 
served  by  him,  unless  the  court  shall  otherwise  direct.  If  the 
party  making  the  motion  shall  not  r.pi)ear,  the  court  shall  deny 
the  motion  on  the  filing  of  the  copy,  notice  of  motion,  or  order  to 
show  cause. 

Snch  order  to  show  caus^  shall  in  no  case  be  granted  unless 
a  .special  and  sufficient  reason  for  requiring  a  shorter  notice 
than  eight  days  shall  be  stated  in  the  papers  presented,  nor  unless 
in  a  caye  where  the  attorneys  for  the  respective  parties  reside  or 
have  their  offices  in  the  same  city  or  village,  a  special  and  suf- 
ficient reason  for  requiring  a  shorter  notice  than  five  days  shall 
be  stated  in  the  papers  presented,  and  the  party  shall,  In  his 
affidavit,  state  the  present  condition  of  the  action,  and  whether 
at  issue,  and.  if  not  yet  tried,  the  time  appointed  for  holding 
the  next  Special  or  Trial  Term  where  the  action  is  triable.  An 
order  to  show  en  use  shall  also  (except  in  the  fir<«t  judicial  dis- 
trict) be  returnable  only  before  the  judire  who  grants  it.  or  at  a 
Special  Term  appointed  to  be  bt»ld  in  the  district  in  which  the 
action  ia  triable. 
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Rule  38  GENERAL  RULES  OF  PRACTICE. 

No  order,  except  in  the  first  jiulieinl  district,  served  after  the 
action  shall  have  been  noticed  for  trisil,  if  served  within  ten 
days  of  the  Trial  Term,  shall  have  the  efifect  to  stay  the  pro- 
ceedings in  the  action,  unless  made  at  the  term  where  such 
action  is  to  be  tried,  or  by  the  judge  who  is  appointed  or  is  to 
hold  such  Trial  Term,  or  unless  such  stay  is  contained  lu  an 
order  to  show  cause  returnable  on  the  first  day  of  such  term,  in 
which  case  it  shall  not  operate  to  prevent  the  subpoenaing  of 
witnesses  or  placing  the  cause  on  the  calendar. 

When  the  motion  is  for  irregularity,  the  notice  or  order  shall 
specify  the  irregularity  complained  of. 

This  rule,  so  far  as  it  permits  a  judgment  by  default,  or  by 
the  consent  of  the  adverse  party,  shall  not  extend  to  an  action 
for  a  divorce,  or  limited  separation,  or  to  annul  a  marriage. 

In  the  first  judicial  district,  all  motions  must  be  noticed  to 
be  heard  at  and  all  orders  to  show  cause  must  be  returnable 
at  the  Special  Term  for  hearing  of  litigated  motions,  except  in 
cases  where  the  special  rules  of  the  first  judicial  district  shall 
require  such  motion  to  be  made  at  some  other  term  of  the  court. 

If  a  notice  of  motion  is  served  ten  days  before  the  return 
day  thereof,  it  may,  immediately  after  the  prayer  for  relief  and 
before  the  signature,  contain  the  following  statement:  "  Answer- 
ing affidavits  must  be  served  five  days  before  the  return  day,"  in 
which  case  answering  affidavits,  in  order  to  be  used  upon  the 
motion,  must  be  so  served.  The  moving  party,  upon  receivmg  such 
answering  affidavits,  may  serve  affidavits  in  reply  at  least  two 
days  before  the  hearing.  Such  replying  affidavits  shall  be  lim- 
ited strictly  to  matters  in  reply.  Affidavits  in  answer  and  reply 
cannot  be  read  upon  the  motion  if  not  so  served,  unless  the 
court  In  its  discretion,  for  good  cause  shown,  may  otherwise 
order.     (Amended  Apr.  1,  1910.  in  efifect  Sept.  1,  1910.) 

Rule  38.     Ennmeratecl  motion n;  non-enumerated  motlonSy 
"What  are-|  contested  niotlonny  -when  not  heard  at  clrcalt. 

Enumerated  motions  are  motions  arising  on  special  verdict, 
issues  of  law,  cases,  exceptions,  api)e;ils  from  judgments  sustain- 
ing or  overruling  demurrers,  appeals  from  judgment  or  order 
granting  or  refusing  a  new  trial  in  an  inferior  c»iurt,  appeals  by 
virtue  of  sections  1340  and  1349  of  the  Code,  agreed  cases  sub- 
mitted under  section  1270  of  the  Code,  and  appeals  from  final 
orders  and  decrees  of  Surrogate's  Courts,  and  matters  providt^d 
for  by  sections  208.5-20JJ9  and  2138  of  the  Code. 

Non-enumerated  motions  include  all  other  questions  submitted 
to  the  court,  and  shall  be  heard  at  Special  Term  except  when 
otherwise  directed  by  law. 

Contested  motions  shall  not  be  noticed  or  brought  to  a  hearing 
at  any  Special  Term  held  at  the  same  time  and  place  with  a 
Trial  Term,  except  in  actions  upon  the  calendar  for  trial  at  such 
term,  and  in  which  the  hearing  of  the  motion  is  necessary  to 
the  disposal  of  the  cause  unless  otherwise  ordered  by  the  .lustice 
holding  the  court:  and  except,  also,  that  in  counties  in  which  no 
Special  Term  distinct  from  a  Trial  Term  is  appointed  to  be  held, 
motions  in  actions  triable  in  any  such  county  mav  be  noticed 
and  brought  on  at  the  time  of  holding  the  Trial  and  Special  Term 
fa  the  county  in  which  such  actions  are  triable. 


GENERAL  RULES  OF  PRACTICE.     Rules  39, 40 

Rule  39.  IVoteii  of  lasue,  -vrlien  to  be  filed  |  separate  cal- 
endar for  non-enumerated  motion*,  preferred  caaenf  canes 
not  reserved  $  ivhen  passed,  place  on  subsequent  calendars. 

At  the  first  term  of  the  Appellate  Division  of  the  Supreme 
Court  in  each  department,  and  at  Huch  other  times  as  the  court 
shall  from  time  to  time  direct,  the  clerk  shall  make  up  a  calendar 
which  shall  consist  of  cases  pending  and  undisposed  of  as  follows: 

Notes  of  issue  for  the  Appellate  DiviAon  shall  be  filed  eight 
days  before  the  commencement  of  the  court  at  which  the  cause 
may  be  noticed.  The  clerk  shall  prepare  a  calendar  for  the 
Appellate  Division  and,  except  in  the  first  department,  cause 
the  same  to  be  printed  for  each  of  the  Justices  holding  the  court. 
Appeals  shall  be  placed  on  the  calendar,  according  to  the  date  of 
the  service  of  the  notice  of  appeal;  and  all  subsequent  enumerated 
api>eals  in  the  same  cause  shall  he  put  on  the  calendar  as  of  the 
date  of  the  first  appeal;  and  other  cases  as  of  the  time  when 
the  question  to  be  reviewed  arose.  Appeals  in  non-enumerated 
motions  shall  also  be  placed  upon  a  separate  calendar.  Cases 
entitled  to  preference  snail  be  placed  separately  on  the  calendar. 

The  Appellate  Division  of  each  department  shall  adopt  rules 
regulating  the  hearing  of  causes  and  of  calendar  practice  in  such 
department  not  inconsistent  with  the  Code  of  Civil  Procodure. 

Judgment  of  reversal  by  default  will  not  be  allowed.  Where 
the  cause  is  called  in  its  order  on  the  calendar,  if  the  appellant 
fails  to  appear  and  furnish  the  court  with  the  papers  required, 
and  argue  or  submit  his  cause,  judgment  of  alflrmance  by 
default  will  be  ordered  on  motion  of  the  respondent.  If  the  appel- 
lant only  appears  he  may  either  argue  or  submit  the  case.  If 
neither  party  api)ears,  the  case  will  be  passed  and  placed  at  the 
foot  of  the  calendar.  When  any  cause  shall  be  twice  passed,  the 
clerk  shall  enter  nn  order  of  course  dismissing  the  appeal  or  the 
proceedings,  or  denying  the  motion  for  a  new  trial  —  but  the 
court  may,  upon  motion,  vacate  the  order  and  restore  the  cause. 

Rule  40.  Enumerated  motions}  tvhat  papers  to  be  fur- 
nished, and  by  ^vbomj  points  to  contain  a  statement  of 
facts. 

The  papers  to  be  furnished  on  enumerated  motions  at  Special 
Term  shall  be  a  copy  of  the  pleadings,  when  the  question  arises 
on  the  pleadings,  or  any  part  thereof,  a  copy  of  the  special  ver- 
dict, return  or  other  papers  on  which  the  question  arises.  The 
party  whose  duty  it  is  to  furnish  the  papers  shall  serve  a  copy 
on  the  opposite  party,  except  upon  the  trial  of  issues  of  law,  at 
least  five  days  before  the  time  for  which  the  matter  may  be 
noticed  for  argument.  If  the  party  Whose  duty  it  is  to  furnish 
the  papers  shaft  neglect  to  do  so,  the  opposite  party  shall  be 
entitled  to  move,  on  affidavit  and  on  four  days'  notice  of  motion 
that  the  cause  be  struck  from  the  calendar  (whichever  party  may 
have  noticed  it  for  argument),  and  that  the  judgment  be  ren- 
dered  in  his  f^vor. 

The  papers  shall  be  furnished  by  the  plaintiff  when  the  ques- 
tion arises  on  special  verdict,  and  by  the  party  demurring  on  the 
trial  of  issues  of  law,  and  in  all  other  cases  by  the  party  making 
the  motion.  Each  party  shall  prefix  to  his  points  a  concise  state- 
ment of  the  facts  of  the  case,  with  reference  to  the  folios;  and  if 
such  statement  is  not  furnished,  no  discussion  of  the  facts  by  the 
pnrtv  omitting  such  statement  will  be  permitted.     (As  amended 

OctolKT  24,  1800.) 
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Rule  41  GENERAL  ilULKS  OF  PRACTICE. 

Rule  41.  PAperii  to  be  fttmttilied,  ott  «pi>eal»  br  ap^el- 
Hinti  ttt^ittteH  tM»|ilefi  of  cftM«  And  potatMi  appeaJa  front  non* 
eitameriiteu  motlonii. 

In  all  cAi^es  to  be  heard  !n  the  Appellate  Divlgion,  except 
appeals  from  uuti-ouiimernted  motions,  tne  papers  shall  be  fur- 
uishvd  by  the  appolliint  or  the  moving  party,  and  in  cases  agreed 
upon,  undtvr  section  1270  oE  the  Code,  by  the  plaintiff. 

The  party  who^e  duty  It  is  to  furnish  the  papers  shall  cause 
a  printed  copy  of  the  requisite  papers  to  be  filed  In  the  office 
of  the  clerk  of  the  Appellate  Division  within  twenty  days  after 
an  appeal  has  been  taken,  or  the  order  made  for  the  heaHng 
of  a  cause  therein,  or  the  apreed  case  filed  in  the  clerk's  office 
put-suant  to  section  1279  of  the  Code;  but  If  it  shall  be  neces- 
sary to  make  a  case  or  case  and  exceptions  after  the  appeal  Ima 
been  taken  or  the  order  made  for  the  hearing  in  the  Appellate 
Division,  the  printed  papers,  including  the  case  as  settled  and 
signed  by  the  judge  before  whom  the  case  was  tried,  shall  be 
filed  within  twenty  days  after  the  settlement  of  the  case;  and 
the  party  whoso  duty  it  fs  to  furnish  the  papers  shall  serve 
within  said  twenty  days  upon  his  adversary  three- printed  copies 
of  such  papers. 

Such  papers  shall  consist  of  a  notice  of  appeal,  if  an  appeal 
has  been  taken;  a  copy  of  the  judgment-roll,  or  the  decree  iu 
the  court  bellow,  and  the  pnpers  upon  which  it  was  entered;  if 
no  judgment  was  entered,  the  pleadings,  minutes  of  trial,  and 
the  order  sending  the  case  to  the  Appellate  Division  or  the  order 
appealed  fn)m,  or  the  papers  required  by  section  1280  of  the 
Code  of  Civil  Procedure.  To  these  papers  shall  be  attached 
the  case  or  case  and  exceptions  if  it  is  to  be  used  in  the  Appel- 
late Division.  All  the  foregoing  pni>er8  shall  be  certified  by  the 
proper  clerk,  or  be  stipulated  by  the  parties  to  be  true  copies 
of  the  original.  There  shall  be  prefixed  to  these  papers  a  state- 
ment showing  the  thne  of  the  beghining  of  the  action  or  spe- 
cial proceeding,  and  of  the  service  of  the  respective  pleadings; 
the  names  of  tne  original  parlies  in  full;  and  any  change  iu  the 
parties,  if  such  has  taken  place.  There  shall  be  added  tn  them 
the  opini<m  of  the  court  below,  or  an  affidavit  that  no  opinion 
was  given,  or,  if  given,  that  a  copy  could  not  be  procured.  The 
fdregrnng  pnpers  shall  constitute  the  record  in  the  Appellate 
Division.  If  the  papers  shall  not  be  filed  and  served  as  herein 
provided  by  the  party  whose  duty  it  is  to  do  so,  his  opponent 
may  move  the  court  on  three  days*  notice,  on  any  motion  day» 
for  an  order  dismissing  the  appeal,  or  for  a  judgment  in  his 
favor,  as  the  case  may  be. 

The  papers  in  all  appeals  from  non-enumerated  motions  shall 
consist  of  printed  copies  of  the  papers  which  were  used  in  the 
court  below,  and  are  specified  in  the  order,  certified  by  the 
proper  clerk,  or  stipulated  by  the  parties  to  be  true  copies  of 
the  original,  and  of  the  whole  thereof.  There  shall  be  added 
to  them  the  o^)inion  of  the  court  below,  or  an  ailidavit  that  no 
opinion  was  given,  or,  if  given,  that  a  copy  could  not  be  pro- 
cured. 

They  shall  be  filed  with  the  clerk  within  fifteen  days  after 
the  appeal  is  taken  and  at  the  same  time  the  appellant  shall 
serve   upon  his  adversary   three   printed  copies  thereof. 

If  the  appellant  fails  to  file  and  serve  the  papers  •»  aforesaid, 
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GENERAL  RULES  OF  PRACTICE.     Rules  42, 43 

tA«  respdndebt  may  move,  on  auy  motion  day,  upou  thnei?  days' 
notice,  to  dismiss  the  appeal. 

If  tJkt  judge  from  who^  order  the  appeal  is  taken  orders  that 
k  shall  not  be  necessary  to  insert  In  the  prhited  papers  upon 
which  the  appeal  is  to  be  taken  such  exhibits  or  otlier  vohimi- 
notiB  documents  aa  are  not  necessary  for  a  consideration  of  the 
qaestions  raised  by  the  appeal,  the  clerk  shall  then  certify  that 
the  prfitted  papers  are  triie  copies  of  the  oripinals  and  of  the 
whole  thereof  specified  in  the  order  except  those  omitted  by 
order  of  the  court.  (As  amended  Oct.  24,  181)9,  and  Apr.  1,  lUlO, 
«?1  effect  d«l)t.  1.  1010.) 

Rnle  4S.     I^rlefli    And    poliits    to    bte    «xcHangretl    by    the 

The  Appellate  Dltislon  in  any  department  may  make  such  rules 
ia  relation  to  the  exchange  of  briefs  and  the  delivery  of  papers 
and  hriefd  to  the  Justices  thereof  as  they  may  deem  expedient  in 
«U  cases,  whether  enumerated  or  non-enumeraled.  V^ 

fevle  43.  Ca«e«  and  poltlta  to  be  printed  aMd  Indexed; 
xivmber  to  be  dllvered  to  tb«  court)  fiitatlonis  from  official 
f«port«. 

The  cases  and  points,  and  all  other  papers  furnished  In  the 
Appellate  Division  in  calendar  cases,  shall  be  printed  on  white 
writini?  paper,  with  a  mar;;ih  on  the  outer  e<l^e  of  th?  leaf  pot 
h»ss  than  one  and  a  half  inh  wide.  The  pribted  page,  exclusive 
of  any  marginal  note  or  reference,  shall  be  seven  inches  long 
and  three  and  a  half  inches  wide.  The  folio,  numbering  from 
die  commencement  to  the  end  of  the  papers,  shall  be  printed 
on  the  outer  margin  of  the  page. 

The  cases  and  poirts  in  each  case  shall  be  uniform  in  size 
and  ill  the  type  of  this  rble. 

All  tases  cited  on  the  briefs  from  the  courts  of  this  state 
shall  be  cited  from  the  reports  of  the  olflcial  reporters,  if  such 
casrs  shall  have  been  reported  in  full  in  the  official  reports. 

At  the  beginning  of  the  argument  of  any  appeal,  the  party 
vhose  duty  it  is  to  furnish  the  pai)ers  shall  deliver  to  the  clerk 
thirteen  copies  thereof,  and  each  party  shnll  deliver  to  the  clerk 
thiheeh  copies  of  his  briefs  and  points.  The  clerk  shall  deliver 
one  copy  of  the  papers  and  briefs  to  each  justice,  two  to  the  olfl- 
cial reporter,  and  shall  transmit  one  to  the  librarian  of  the  State 
Law  Library,  one  to  the  clerk  of  each  of  the  other  depirtments, 
and  shall  dispose  of  the  remainder  as  directed  by  the  ronrt. 
The  Appellate  Division  in  any  department  may  require  further 
copies  of  the  papers  and  briefs  to  be  delivered  in  their  discn'tioi. 

The  printed  papers  on  appeal  shall  contain  an  Index  in  the 
front  thereof.  The  index  of  the  exhibits  shall  concisely  indicate 
the  contents  or  nature  of  each  exhibit  and  the  folio  of  the  c^sn 
at  which  it  is  admitted  in  evidence  and  at  which  it  is  printed 
in  the  record.  Said  index  shall  also  contain  a  reference  to  nic 
folios  at  which  a  motion  for  a  dismissal  of  the  complnint  or 
the  direction  of  a  Yerdjct  is  contained;  and  to  th-^  certificate  that 
the  case  contrins  all  the  evidence.  At  the  top  of  ea<h  page  of 
Ihe  case  or  bill  of  exceptions  must  b?  pri^^ted  the  name  of  the 
witness  then  testifying  and  of  the  party  calling  him,  and  indicat- 
ing whether  the  examination  is  dlrct,  cross  or  redirect.  E'lrh 
affidavit  or  other  paper  printed  upon  an  appeal  from  an  order 
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Bulee  44-48     GENERAL  RULES  OF  PRACTICE.     . ' 

shall  be  preceded  by  a  description  thereof  that  mnst  specity 
on  whose  behalf  it  was  read;  and  the  name  of  the  affiant  fehail 
be  printed  at  the  top  of  each  page  containing  an  ani()a.Tit. 
On  an  appeal  from  an  order  granting  or  denying  a  motion  to- 
strike  out  parts  of  a  pleading  as  irrelevant,  redundant  or  scanda- 
lous, or  to  make  a  pleading  more  definite  and  certain,  the  por- 
tion of  the  pleading  to  which  the  motion  relates  must  be-printed 
in  italics.  ^Amended  Oct.  24,  1905,  and  Apr.  1,  1910,  in  e£fect 
Sept.  1,  1910.) 

Rale  44.  Non-enamerated  motlon«»  'when  hearil}  default* 
iiovF  taken. 

Non-enumerated  motions  in  the  Appellate  Division  and 
appeals  from  orders  will  be  heard  upon  such  days  im  are  des- 
ignated by  the  special  rule  of  the  Appellate  Division  in  each 
Department.         , 

If  a  non-enumerated  motion  noticed  to  be  heard  at  the  Appel- 
late Division  shall  not  be  made  upon  the  day  for  which  jt  is 
noticed,  the  party  attending  pursuant  to  notice  to  oppose  'the 
same,  may,  at  the  close  of  that  order  of  business,  unless  the 
court  shall  otherwise  order,  take  an  order  against  the  party 
giving  the  notice,  denying  the  motion,  with  costs.  (Amended 
Apr.  1,  1910,  in  effect  Sept.  1,  1910.) 

Rnle  45.    Additional  alloivance. 

Applications  for  an  additional  allowance  can  only  be  made  to 
the  court  before  which  the  trial  is  had  or  the  judgment  rendered, 
and  shall  in  all  cases  be  made  before  final  costs  are  adjusted. 

Rnle   46.      Motion   to  amend  Justice's   return  on  appeml, 
^vhen  to  be  noticed. 

On  appeal  from  a  justice's  judgment,  where  a  County  Court 
has  not  jurisdiction,  by  reason  of  relationship,  etc.,  a  notice  of 
motion  for  an  order  to  compel  the  justice  to  amend  his  return 
may  be  given  in  twenty  days  after  the  date  of  the  certificate  of 
the  county  judge,  and  not  after  that  time. 

Rule  47*    Connsely  time  allofved. 

At  the  hearing  of  causes  in  the  Appellate  Division  or  at  Special 
Term,  not  more  than  one  counsel  shall  be  heard  on  each  side,  and 
then  not  more  than  one  hour  each,  except  when  the  court  shall 
otherwise  order. 

On  appeals  from  orders  and  on  non-enumerated  motions,  but 
one  counsel  on  each  side  shall  be  heard,  and  not  more  than  thirty 
minutes  each,  unless  the  court  sholl  otherwise  order. 

The  Appellate  Division  in  any  department  may  make  such  fur- 
ther or  diff credit  regulations  upon  these  subjects  as  it  may  deem 
proper. 

Rnle  48,  Stay  of  proceedlnffM,  for  ehanipe  of  Tennei 
affldaTitSy  on  motion  to  change  venue. 

No  order  to  stay  proceedings  for  the  purpose  of  moving  to 
change  the  place  of  trial  shall  be  granted  unless  it  shall  appear 
from  the  papers  that  the.  defendant  has  used  due  diligence  in 
preparing  the  motion  for  the  earliest  practical  day  after  issue 
joined.     Such  order  shall  not  stay  the  plaintiff  trom  taking  any 
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GENERAL  RULES  OP  PRACTICE.    Rules  4»-51 

step,  except  subp<BnaIng  witnesses  for  the  trial,  without  a  special 
daiise  to  that  effect. 

On  motions  to  chnnj^e  the  place  of  trial,  the  moving  party 
iball  state  the  nature  of  the  controversy  and  show  how  his 
witnesses  are  material,  and  the  grounds  of  his  belief  that  the 
testimony  of  such  witnesses  will  be  favorable  to  his  contention, 
and  shall  also  show  where  the  cause  of  action  arose,  and  such 
facts  shall  be  taken  into  consideration  by  the  court  in  fixing  the 
place  of  trial.     (Amended  Apr.  1,  1910,  in  effect  Sept.  1,  1910.) 

Rale  49,     Guardian*  ad  litem. 

No  person  shall  be  appointed  guardian  ad  litem,  either  on  the 
applies tion  bf  the  infant  or  otherwise,  unless  he  be  the  general 
fruardian  of  such  infant,  or  is  fully  competent  to  understand  and 
protect  the  rights  of  the  infant,  and  has  no  interest  adverse  to 
that  of  the  infant,  and  is  not  connected  In  business  with  the 
rtttomey  or  counsel  of  the  adTorse  party.  And  no  person  shall  be 
appointed  such  guardian  who  is  not  of  sufficient  abilitjjr  to  answer 
to  the  infant  for  any  damage  which  may  be  sustained  by  his 
negligence  or  misconduct  in  the  defense  or  prosecution  of  the 
snit.  and  such  ability  shall  be  shown  by  affidavit  stating  facts  in 
respect  thereto.  And  no  person  shall  be  appointed  guardian  ad 
Utem  who  is  nominated  by  the  adverse  party. 

Rule  SO.  Guardian  nd  litem,  dntlen,  compennationf  alii* 
davit  to  entitle  grnardian  to  eompensatlon. 

It  shall  be  the  duty  of  every  attorney  or  officer  of  the  court  to 
act  as  the  guardian  of  any  infant  defendant,  in  any  suit  or  pro- 
ceeding against  him,  whenever  appointed  for  that  purpose  by  an 
order  of  this  court.  And  it  shall  be  the  duty  of  such  guardian  to 
examine  into  the  circumstances  of  the  case,  so  far  as  to  enable 
Iiim  to  make  the  proper  defense,  when  necessary  for  the  protec- 
tion of  the  rights  of  the  infant;  and  he  shall  be  entitled  to  such 
compensation  for  his  services  as  tlie  court  may  deem  reasonable. 
But  no  order  allowing  compensation  to  guardians  ad  litem  shall 
be  made,  except  upon  an  affidavit  to  be  made  by  such  guardian, 
if  an  attorney  of  the  court,  or  if  the  guardian  be  not  an  attorney, 
then  an  affidavit  to' be  made  by  an  attorney  of  the  court  who  has 
acted  in  the  matter  in  behalf  of  such  guardian,  showing  that  he 
has  examined  into  the  circumstances  of  the  case,  and  has,  to  the 
best  of  his  ability,  made  himself  acquainted  with  the  rights  of 
his  ward,  and  that  such  guardian  has  taken  all  the  steps  nec€»s- 
sary  for  the  protection  of  such  rights,  to  the  best  of  his  knowl- 
edjfe,  and  as  he  believes,  stating  what  has  been  done  by  him  for 
the  purpose  of  ascertaining  the  rights  of  the  ward. 

Rule  81»     Onardian,  bond  of,  before  receivinfr  property* 

No  guardian  ad  litem  for  an  infant  party  shall  as  such  guardian 
rweive  any  money  or  property  belongmg  to  such  infant,  or  which 
may  be  awarded  to  h?  a  in  the  suit  (except  such  costs  and  ex- 

E eases  as  may  be  allowed  by  the  court  to  the  guardian),  unless 
^   has    given    an    undertaking    executed    by    a    surety    com- 
moy   authorized    to    do    btlsiness    in    this    state,    in    double    the 
amoont  of  such  money  or  property,  or  a  bond  secured  by  a  mort-^ 
gage  on  improved  and  unincumbered  real  property*  . 
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Neither  shall  the  general  guardian  of  an  infant  receivliig 
any  part  of  the  proceeds  of  a  sale  of  real  property  belongring 
to  an  infant  sold  under  a  decree,  judgment  or  order  of  the  court 
until  the  guardian  has  given  such  further  security  for  the  faith- 
ful discharge  of  his  trust  as  the  court  may  direct.  In  case,  how- 
ever, such  proceeds  shall  exceed  the  sum  of  five  hundred  dollars 
the  court  shall  require  the  guardian  to  give  a  bond,  In  the  penalty 
of  double  the  amount  to  be  paid  to  the  guardian,  such  bond  to 
be  that  of  a  surety  company  authorized  to  do  business  in  this 
state  or  secured  by  mortgage  on  improved  and  unincumbered 
real  property  worth  the  amount  of  the  penalty  of  the  boDd. 
(Amended  Apr.  J,  1910,  in  effect  Sept.  1,  1910.) 

Rule  52.     General  snardlan,  appointment  of. 

Except  in  cases  otherwise  provided  for  by  law,  for  the  purpose 
of  having  a  general  guardian  appointed,  the  infant,  if  of  the  age 
of  fourteen  years  or  upward,  or  some  relative  or  friend,  if  the 
infant  is  under  fourteen,  may  present  a  petition  to  the  court, 
stating  the  age  and  residence  of  the  infant,  and  the  name  and 
residence  of  the  person  proposed  or  nominated  as  guardian,  tind 
the  relationship,  if  any,  which  said  person  bears  to  the  infant, 
and  the  nature,  situation  and  value  of  the  infant's  estate. 

Rn|e  S3.     Aare  of  tnlant  and  amonat  of  property  to   be 
ascertalnecl  by  court* 

Upon  proRenting  the  petition,  the  court  shall,  by  Inspection  or 
otherwise,  ascertain  the  age  of  the  infant,  and  if  of  tne  age  of 
fourteen  years  or  upward  shall  examine  him  as  to  his  voluntary 
nomination  of  a  suitable  and  proper  person  as  guardian:  if  under 
fourteen,  shall  ascertain  who  is  entitled  to  the  guardianship,  and 
shall  name  a  competent  and  proper  person  as  guardian.  The 
court  shall  also  ascertain  the  amount  of  the  personal  propertjr, 
and  the  gross  amount  of  value  of  the  rents  and  profits  of  the  roal 
estate  of  the  infant  during  his  minority,  and  shall  also  ascertain 
the  sufficiency  of  the  security  offered  by  the  guardian. 

R>ile  54.     Bond  of  a  general  snardlan. 

The  security  to  be  given  by  the  general  guardian  of  an  infant 
shall  be  a  bond  in  the  penalty  of  double  the  amount  of  the  per- 
sonal estate  of  his  ward  and  of  a  gross  amount  or  value  of  the 
rents  or  profits  of  the  real  estate  during  his  minority.  The  bond 
shall  be  executed  by  the  guardian,  together  with  at  leajst  two 
sufficient  sureties,  each  of  whom  shall  be  worth  the  amount  speci- 
fied in  the  penalty  of  the  bond  over  and  above  all  debts.  If, 
however,  the  total  amount  of  the  personal  estate  of  an  Infant 
and  of  the  gross  amount  or  value  of  the  rents  or  profits  of  the 
real  estate  (Turing  his  minoritv  shall  exceed  twenty-five  hundred 
dollars^  then  the  bond  must  bo  the  bond  of  a  surety  company 
authorized  to  do  busin(^*s  in  this  State,  or  the  gcner*  1  guardian 
may  give  a  bond  secured  by  a  mortgage  on  improved  and  unin- 
cumbered real  property  of  the  value  of  the  pt'Ualty  of  the  bond. 

The  court  in  its  discretion  may  vary  the  security  where  from 
special  circumstances  it  may  b(»  found  for  the  interest  of  the 
infant,  and  may  direct  the  principal  of  the  estate  and  any  part 
thereof  to  be  invested  i.'.  the  stacks  of  the  state  of  New  York 
or  of  the  United   States,  or  deposited  with  any  trust  company 
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which  shall  linye  been  desiprnnted  as  a  depository  for  such 
mooeys,  or  invested  in  bond  and  uiortgra^e  on  unincum'bered 
and  improyed  property  of  at  least  double  the  vdlue  of  the  amount 
invested,  to  be  shown  to  the  satisfaction  of  the  court,  for  the 
bonefit  of  the  infants,  and  that  the  interest  or  income  thereof 
only  be  received  by  tne  guardian.  (Amended  Apr.  1,  1910,  in 
effect  Sept.  1,  1910.) 

Rvie  5S.  Jial«  of  F«al  •utmie  of  iHfantM,  InnatlcMy  etc.| 
content*   of  petition. 

The  petition  in  proceedlnjrs  to  sell,  mortgage  or  lease  real 
estate  belonging  to  an  infant  or  lunatic,  idiot  or  habitual  arunk- 
rrd,  shall  state,  besides  the  pairticnlar  grounds  for  a  sale,  mort- 
gage or  lease  of  the  property,  and  the  other  matters  required  by 
the  Code,  the  age  and  residence  of  the  infant  lunatic,  idiot  or 
habitual  drunkard,  and  the  name  and  residence  of  the  person 
proposed  as  a  special  guardian  or  committee,  the  relationship,  if 
any,  which  he  bears  to  the  infant,  lunatic,  idiot  or  habitual 
drunkard,  and  the  security  propojied  to  be  given;  and  also 
whether  any  previous  application  has  been  made,  and,  if  so,  the 
time  thereof,  and  what  disposition  w^s  made  of  the  same. 

Hnle  60.     Referee*^  report  on  petition  to  nell,  etc. 

The  referee  appointed  on  such  petition  must  report  as  to 
whether  a  sale,  mortgage  or  lease  of  the  premises  (or  any  and 
what  portion  thereof),  would  be  beneficial  to  the  infant,  lunatic, 
Idiot  or  habitual  drunkard,  and  the  particular  reason  therefor, 
and  whether  the  infant,  lunatic,  idiot  or  habitual  drunkard  is  in 
absolute  need  of  having  some  and  what  portion  of  the  proceeds 
of  such  sale,  mortgage  or  lease,  for  a  purpose  provided  in  section 
2348  of  the  Code,  in  addition  to  what  he  might  earn  by  his  own 
exertions;  and  such  refenn*  shall  also  ascertain  and  n^port  the 
value  of  the  property  or  interest  to  be  disposed  of,  specifically,  as 
to  each  separate  Jot  or  parcel,  and  whether  there  is  any  person 
entitled  to  dower  or  a  life  estate,  or  estate  for  years,  in  the 
premises,  and  the  terms  and  conditions  on  which  it  should  be 

sold 

And  the  referee's  report  shall  give  such  further  facts  as  are 
necessary  or  proper  on  the  application. 

The  facts  m  relation  to  the  value  of  the  property  or  Interest 
to  be  disposed  of  required  to  be  ascertained  and  reportinl  upon 
by  the  referee  must  he  proven  on  such  rcferehce  l)y  evidence  of 
at  least  two  disinterested  persons,  in  addition  to  that  of  the 
petitioner,  and  the  re[)ort  shall  not  refer  to  the  petition  or  any 
other  papers  for  a  statement  of  fact  (As  amended  October  24, 
1890.) 

Hvle  5T*     Bond  of  speolal  flraardlan. 

The  security  required  on  a  sale  of  the  real  estate  of  an  infant 
shall  be  a  bond  of  the  gnnrdian,  with  two  suffltient  sureties,  in 
the  sum  of  double  the  value  of  the  premisfs,  including  the  in- 
terest on  such  value  during  the  minority  of  the  infant,  each  of 
'jrbich  sureties  shall  be  worth  the  penalty  of  the  \miu]  over  and 
above  all  debts,  which  bond  shall  be  duly  acknowlcdiued  and 
accompanied  with  affidavits  of  jtiKtificntion  made  by  thi'  sureties. 
In  case,  however,  the  value  o(  the  premises  including  the  interest 
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on  i^iich  value  (hiring  the  niiuority  of  the  iufunt,  Rhall  excecHl 
the  sum  of  five  hundred  dollars,  the  court  must  require  the 
guardian  to  give  a  bond  of  a  surety  company  authorized  to  do 
business  in  this  state  or  a  bond  secured  by  a  mortKaj^e  on  im- 
proved and  unincumbered  real  property  of  the  value  of  the 
penalty  of  the  bond.  (Amended  Apr.  1,  1910,  iu  effect  Sept.  1, 
1910.) 

Rule  68.  ProceedM  of  Male  mnst  be  bronirlit  Into  ooart; 
costs. 

If  the  proceeds  of  the  sale  exceed  $500,  and  the  guardian  haff 
not  given  security  by  mortgage  upon  real  estate,  he  shall  brin^r 
the  proceeds  into  court,  or  invest  the  same  under  the  direction 
of  the  court,  for  the  use  of  the  infant;  and  the  guardian  Khali 
only  be  entitled  to  receive  so  much  of  the  interest  or  income 
thereof,  froih  time  to  time,  as  may  be  neceHsar>'  for  the  support 
and  maintenance  of  the  infant,  without  the  order  of  the  court. 
If  the  infant's  interest  in  the  property  does  not  exceed  $1,000, 
the  whole  costs,  including  disbursements,  shall  not  exceed  twenty* 
five  dollars,  and  referee's  fees  not  exceeding  ten  dollars.  Where 
several  infants  are  interested  in  the  same  premises  as  tenants) 
in  common,  the  application  in  behalf  of  all  shall  be  joined  in  the 
same  petition,  although  they  may  have  several  general  guardians; 
and  there  shall  be  but  one  reference  to  ascertain  the  propriety 
of  a  sale  as  to  all,  and  but  one  bill  of  costs  shall  be  allowed. 

Rule  59.    When   proceeds  of  sale  to  be  paid  to  areneral 
flraardlan}  petition  therefor. 

No  money  arising  from  the  sale  of  the  real  estate  of  an  infant 
shall  be  paid  over  to  his  general  guardian,  except  so  much 
thereof,  or  of  the  interest  or  income,  from  time  to  time,  as  may 
be  necessary  for  his  support  or  maintenance,  unless  such  guardian 
shall  give  a  bond  in  the  penalty  of  double  the  amount  to  be 
paid  to  him  with  sufllcient  surety  to  be  approved  by  the  court. 
In  case,  however,  such  money  shall  exceed  the  sum  of  five  hun- 
dred dollars  the  court  must  require  the  guardian  to  give  a  bond 
of  a  surety  company  authorized  to  do  business  in  this  state  or  a 
bond  secured  by  a  mortgage  on  improved  and  unincumbered  real 
property  of  a  value  of  the  penalty  of  the  bond. 

No  order  shall  be  made  for  the  payment  of  any  such  moneys 
to  any  person,  except  upon  petition,  accompanied  by  a  certified 
copy  of  the  order,  in  pursuance  of  which  the  monej'  was  brought 
into  court,  together  with  a  statement  of  the  county  treasurer, 
city  chamberlain,  or  other  depository  of  the  money,  showing  the 
present  state  and  amount  of  the  fund,  separating  the  principal 
and  interest,  and  showing  the  amount  of  each;  and  the  court 
mav  take  such  proof  of  the  truth  of  the  matters  stated  in  the 
petition  as  shall  be  deemed  proper,  or  may  refer  the  same  to 
a  suitable  referee  to  take  proof  and  report  thereon.  (Amended 
Apr.  1,  1910,  in  effect  Sept.  1,  1910.) 

Rale  00.     Reference  on  fallnre  to  ansTver  on  mortflraire 
foreclosure;  Jndarment. 

If,  in  an  action  to  foreclose  a  mortgage,  the  defendant  fails  to 
answer  within  the  time  allowed  for  that  purpose,  or  the  right  of 
the  plaintiff,  as  stated  in  the  complaint,  is  admitted  by  the 
answer,  the  plaintiff  may   have   an  order  referring  it   to  some 
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BoitaWe  person  as  referee,  to  compute  the  amount  due  to  the 
plaintiff,  and  to  such  of  the  defendants  as  are  prior  incum- 
brancers of  the  mortgaged  premises,  and  to  examine  and  report 
whether  the  mortgaged  premises  can  be  sold  in  parcels,  if  the 
whole  amount  secured  by  the  mortgage  has  not  become  due. 
If  the  defendant  is  an  infant,  and  has  put  in  a  general  answer 
by  his  guardian,  or  if  any  of  the  defendants  are  absentees  the 
order  of  reference  shall  also  direct  the  person  to  whom  it  is 
referrfHi  to  take  proof  of  the  facts  and  circumstances  stated  in 
the  complaint,  and  to  examine  the  plaintiff  or  his  agent,  on 
oath,  as  to  any  payments  which  have  been  made,  and  to  com- 
pute the  amount  due  on  the  mortgage,  preparatory  to  the  ap- 
plication for  judgment  of  foreclosure  and  sale. 

When  no  answer  is  put  in  by  the  defendant,  within  the  time 
allowed  for  that  purpose,  or  any  answer  denying  any  material 
facts  of  the  complaint,  the  plaintiff,  after  the  cause  is  in  readi- 
new  for  trial,  as  to  all  the  defendants,  may  apply  for  judgment, 
at  any  Special  Term,  upon  due  notice  to  such  of  the  defendants 
as  hare  appeared  in  the  action,  and  without  putting  the  cause 
on  the  calendar. 

The  plaintiff,  in  such  case,  when  he  moves  for  judgment,  must 
show,  by  affidavit  or  otherwise,  whether  any  of  the  defendants 
who  have  not  appeared  are  absentees;  and,  if  so,  he  must  produce 
the  report  as  to  the  proof  of  the  facts  and  circumstances  stated 
in  the  complaint,  and  of  the  examination  of  the  plaintiff  or  his 
a^ent,  on  oath,  as  to  any  payments  which  have  been  made.  And 
in  all  foreclosure  cases  the  plaintiff,  when  he  moves  for  judg- 
ment, must  show  by  affidavit,  or  by  the  certificate  of  the  clerk 
of  the  county  in  which  the  mortgaged  premises  are  situated, 
that  a  notice  of  the  pendency  of  the  action,  containing  the  names 
of  the  parties  thereto,  the  object  of  the  action,  and  a  description 
of  the  property  in  that  county  affected  thereby,  the  date  of  the 
mortgage,  and  the  parties  thereto,  and  the  time  and  place  of 
recording  the  same,  has  been  filed  at  least  twenty  days  before 
anch  application  for  judgment,  and  at  or  after  the  time  of  filiiig 
of  the  complaint,  as  required  by  law. 

Rule  61.    Ja«1innent  for  Hale  on  foreclomire,  ttl&at  to  con- 
tain; dlspoaltlon  of  aarplna  money;  referee. 

In  every  judgment  for  the  sale  of  'mortgaged  premises,  the 
description  and  particular  boundaries  of  the  property  to  be  sold, 
so  far,  at  least,  as  the  same  can  be  ascertained  from  the  mort- 
IWKe,  shall  be  inserted.  And,  unletss  otherwise  specially  ordered 
by  the  court,  the  judgment  shall  direct  that  the  mortgaged 
prpniises,  or  so  much  thereof  as  may  be  sufficient  to  discharge 
the  mortgage  debt,  the  expenses  of  the  sale  and  the  costs  of  the 
actioii,  as  provided  by  sections  1G26  and  1776  of  the  Code,  and 
which  may  be  sold  senaratel^v  without  material  injury  to  the 
parties  interested,  be  sold  by  or  under  the  direction  of  the  sheriff 
of  the  county,  or  a  referee,  and  that  the  plaintiff,  or  any  other 
party,  may  become  a  purchaser  on  such  sale;  that  the  sheriff 
or  referee  execute  a  deed  to  the  purchaser;  that  out  of  the 
proceeds  of  the  sale,  unless  otherwise  directed,  he  pay  the  ex- 
penses of  the  s-ale,  as  provided  in  section  1076  aforesaid,  and 
that  he  pay  to  the  plaintiff,  or  his  attorney,  the  amount  of  his 
debt,  Interest  and  costs,  or  so  much  as  fhe  purchase  money  will 
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pay  of  the  same  mad  that  he  tnke  the  receipt  of  the  plaintiff*  or 
his  tittorney,  for  the  amount  so  paid,  and  iiU>  the  same  with  his 
report  of  sale,  and  that  the  purchaser  at  such  sale  be  let  into 
possession  of  the  premises  on  production  of  the  deed. 

All  surplus  moneys  arisin^^  from  the  sale  of  mortgaged  prem- 
ises, under  any  judffuient,  shall  be  paid  by  the  sheriff  or  referee 
making  the  sale  within  five  da:^s  after  the  same  shall  be  received 
and  lie  ascertainable,  in  the  city  of  New  York  to  the  chamber- 
laiii  of  the  said  city,  and  in  other  counties  to  the  treasurer 
thereof,  unless  otherwise  specially  directed,  subject  to  the  further 
order  of  the  court,  and  every  judgment  in  foreclosure  sliall  con- 
tain such  directi»»ns,  except  where  other  provisions  are  specially 
made  by  the  court.  No  report  of  a  sale  shall  be  tiled  or  confirmed, 
unless  accompanied  with  a  proper  voucher  for  the  surplus 
moneys,  and  showing  that  they  have  been  paid  over,  deposited 
or  disponed  of  in  pursuance  of  the  judgment.  The  referee  to  be 
appointed  in  foreclosure  cases,  to  cominite  the  amount  due,  or  to 
8(11  mortgaged  premises,  shall  be  selected  by  the  court,  and  the 
court  shall  not  appoint  as  such  referee  a  person  nominated  by  the 
party  to  the  action  or  his  counsel. 

Hule  02.  Sale  of  laiiclM  in  the  counties  of  Neiv  York, 
KluiCH  or  the  city  of  Duffalo,  under  Jadsiuent  or  order. 

Wliore  lands  In  the  county  of  New  York  or  the  county  of 
Kings  are  sold  under  a  decree,  ordt^r  or  judgment  of  any 
court,  they  shall  be  sold  at  public  auction,  between  eleven  o'clock 
in^  the  forenoon  and  three  o'clock  in  the  afternoon^  unless  other- 
wise specifically  directed. 

Notice  of  such  sale  must  be  given,  and  the  sale  must  .be  had, 
as  prescribed  in  section  1078  of  the  Code. 

Such  sales  in  the  county  of  New  York,  unless  otherwi.«e 
specifically  directed,  shall  take  place  at  the  Flxchange  Sales 
Rooms,  now  located  at  Nos.  14  and  16  Vezey  street  in  the  city 
of  New  York. 

The  Appellate  Division  of  the  Supreme  Court  in  the  l^irst  De- 
partment is  authorized  to  change  the  place  at  which  said  sales 
shall  be  made,  may  make  rules  and  regulations  in  relation 
thereto  and  may  designate  the  auctioneers  or  persons  who  shall 
make  the  same. 

Such  sales  in  the  city  of  Buffalo  shall  on  and  after  May  1st, 
180f5.  take  place  at  the  Real  Estate  Exchange  rooms,  between 
the  hours  of  nine  and  eleven  in  the  forenoon,  and  two  and  three 
o'clock  In  the  afternoon,  unless  the  court  ordering  the  sales  shall 
otherwise  direct.  Such  sales  shall,  however,  be  made  subject 
to  Purh  rcgnlations  as  the  justices  of  the  Supreme  Court  of  the 
Eighth  District  shall  establish.     (As  amended  October  24,  1899.) 

ttnle  O^.  Mortitnite  and  ansl^nmejits  to  b<?  llled  or  re- 
corded before  converanise. 

Whenever  a  sheriff  or  referee  sells  mortgaged  premises  under 
a  decree  or  order,  or  judgment  of  the  court,  it  shall  be  the  duty 
of  the  plaintiff,  before  a  deed  is  executed  to  the  purchaser,  to 
flip  such  mortgage  and  any  assignment  thereof  in  the  office  of 
the  clerk,  unless  such  mortgage  and  assignments  have  been  duly 
nrovcnl  or  acknowledged,  so  as  to  entitle  the  same  to  be  recorded; 
in  which  case,  if  tr  has  not  been  already  done,  It  shall  be  the 
ditty  of  the  plaintiff  to  cause  the  same  to  be  recorded  at  full 
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length  in  the  connty  or  counties  where  the  lands  »o  sold  are 
Kttnflted,  before  a  deed  is  executed  to  the  purchaser  on  the  sale; 
the  expense  of  which  filing  or  recording,  and  the  entry  thereof 
ehail  be  allowed  in  the  taxation  of  costs;  and,  if  filed  with  the 
iierk.  be  shall  enter  in  the  minntes  the  filing  of  such  mortgage 
and  assignments,  and  the  time  of  filing.  But  this  rule  shall  not 
extend  to  any  case  where  the  mortgage  or  assignments  appear, 
by  the  pleadings  or  proof  in  the  suit  commenced  thereon,  to  have 
been  lost  or  destroyed. 

Hiile  M.  Application  for  aarpluii  ntoneyHi  reference; 
■«alf«hea;  nnantialled  llena. 

On  filing  the  report  of  the  sale,  any  party  to  the  suit,  or  any 
per»ott  who  had  a  lien  on  the  mortgaged  premises  at  the  time  of 
the  sale,  upon  filing  with  the  clerk  where  the  report  of  sale  is 
filed  a  notice,  stating  that  he  is  entitled  to  snch  surplus  moneys 
or  some  part  thereof,  and  the  nature  and  extent  of  his  claim, 
may  hare  an  order  of  reference  to  ascertain  and  report  the 
amount  due  to  him,  .or  io  any  other  person,  which  is  a  lien  upon 
rich  surplus  moneys,  and  to  ascertain  the  priorities  of  the 
BoviTal  iiens  thereoii;  to  the  end  that,  on  the  coming  in  and  con- 
firmation of  tlie  report  on  such  reference,  such  further  order 
may  Ikj  made  for  th^  distribution  of  such  surplus  moneys  as  may 
be  just.  The  referee  shall,  in  all  cases,  be  si'lected  by  the  court. 
The  owner  of  the  equity  of  redemption,  and  every  party  who 
appeared  in  the  cause,  or  who  shall  have  filed  a  notice  of  claim 
with  the  clerk,  previous  to  the  entry  of  the  order  of  reference, 
shall  be  entitled  to  service  of  a  notice  of  the  application  for  the 
refereuce,  and  to  attc^nd  on  such  reference,  and  to  the  usual 
notices  of  subsequent  proceedings  relative  to  such  surplus.  But 
if  such  claimant  or  such  owner  has  not  appeared,  or  made  his 
daidi  by  an  attorney  of  this  court,  the  notice  may  be  served 
by  putting  the  same  into  the  post-olBce,  directed  to  the  claimr»nt 
it  his  place  of  residence,  as  stated  in  the  notice  of  his  clh'm, 
and  apon  the  ''wner  In  such  manner  as  the  court  may  direct.  All 
^cial  seiirehLS  for  conveyances  or  incumbrances,  made  in  the 
!>ro^res8  of  the  cause,  shall  be  filed  with  the  judgment  roll,  and 
notice  of  \he  hearing  shall  be  given  to  any  per.«?on  having  or 
appeariiiK  to  have  an  unsatisfied  lien  on  the  moneys  in  sUcli  man- 
ner as  the  court  shall  direct;  and  the  party  moving  for  the 
Teference  shall  show,  by  aflJdavit,  what  unsatisfied  liens  appear 
by  stieh  official  searches,  and  whether  any,  and  what  other 
Jnsatislied  liens  hte  known  to  him  to  exist. 

Rule  06.    I^artltton  to  embrace  nil  lands  in  common. 

Xthere  several  tnlct.«!  or  parcels  of  land  lying  within  this 
state  are  owned  by  the  same  persons  in.  common,  no  separate 
action  for  the  partition  of  a  part  thereof  shall  be  brought  without 
the  consent  of  all  the  parties  interested  therein;  or  without  the 
special  ordet  of  the  C9Urt  made  on  notice  to  all  parties  who 
hate  appeared  in  the  action,  to  be  obtained  before  application  for 
the  relief  demanded  iu  the  complajnt;  and,  if  brought  without 
snch  a  consent  or  order,  the  share  of  the  plaintiff  may  be  charged 
with  the  whole  cost  ^  of  proceeding;  and  where  infants  are  In- 
tefesteo,  the  cotnplaint  shall  state  whether  or  not  the  parties  own 
aiijr  other  Innds  in,.- common.  (x\ mended  Apr.  1,  1910,  i^l  effact 
Sept.  1  1910.) 
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Rule  06.  Reference  an  to  title  of  premlaea^ 

Where  tlio  rigbts  and  interests  of  tlie  seyeral  parties,  as 
stated  in  the  complaint,  are  not  denied  or  controverted,  if  any 
of  the  defendaut8  are  infants  or  absentees,  or  unknown,  the 
plaintiff,  on  nn  affidavit  of  the  fact,  and  notice  to  such  of  the 
parties  as  have  appeared,  may  apply  at  a  Special  Term,  for  an 
order  of  reference,  to  take  proof  of  the  plaintiff*8  title  and 
interest  in  the  premises,  and  of  the  several  matters  sH  forth  in 
the  complaint;  and  to  ascertain  and  report  the  rights  and  inter- 
ests of  the  several  parties  in  the  premises,  and  an  abstract  of 
the  conveyances  under  which  the  same  are  held.  Such  referee 
and  the  referee  appointed  to  sell  shall  in  all  cases  be  selected 
by  the  court.     (As  amended  October  24,  1905.) 

Rale  07.  Notice  of  atay  of  sale  la  partitloa  or  fore- 
elonare. 

No  order  to  stay  a  sale  under  judjrment  in  partition  or  for  the 
foreclosure  of  a  moTtgage  shall  be  granted  or  made  by  a  judge 
out  of  court,  except  upon  a  notice  of  at  least  two  days  to  the 
plaintiff*s  attorney. 

Rale  08.  Moneys  pal«I  Into  eoart)  report  of  coanty  treaa« 
arera    and    chamberlain'  of    City    of    New    York. 

On  or  before  the  first  day  of  February  in  each  year  the  county 
treasurer  in  each  county  and  the  chamberlain  of  thV  city  of  New 
York  shall  file  a  report  duly  verified  with  the  Appellate  Division 
of  the  Supreme  Court  of  the  Department  in  which  the  county  is 
embraced  containing  a  statement  of  all  moneys  in  his  hands  on 
the  first  day  of  January  precedin|f  that  have  been  paid  into  Court 
or  received  by  him  to  the  credit  of  any  action  or  proceeding, 
specifically  stating  the  securities  in  which  the  moneys  so  paid 
into  Court  are  invested  or  the  depositories  in  which  such  moneys 
are  deposited.  In  case  such  county  treasurer  or  chamberlain 
refuses  to  comply  with  this  rule  the  Appelate  Division  of  tie 
Department  shall  issue  an  order  requiring  him  to  file  such  state- 
ment within  the  time  specified  therein  and  obedience  to  such 
order  may  be  enforced  a«  for  contempt  of  court.  (Added  June 
17,  1913.     Former  Rule  68  repealed  April  30,  1910.) 

Rnle  09.  Order  for  payment  oat  of  eonrt;  accoanta  'vrttlt 
traat  eompanleaj  draft  to  he  coanteralflrned  by  Juatlcei 
irhat  to  be  atated  In  draft. 

All  orders  directing  the  payment  of  money  out  of  court  shall 
direct  the  payment  to  be  made  to  the  person  entitled  to  receive 
the  same,  and  all  checks  or  drafts  for  the  payment  of  money  out 
of  court  shall  be  drawn  payable  to  the  order  of  the  person  entitled 
to  the  moneys;  and  shall  specify  in  what  particular  suit  or  on 
what  account  the  money  is  to  be  paid  out,  and  the  time  when  the 
order  authorizing  such  payment  was  made.  No  order  in  any 
pending  actioti,  for  the  payment  of  money  out  of  court,  shall  be 
made,  except  on  regular  notice  or  order  ta  show  cause,  duly 
served  on  the  attorneys  of  all  the  parties  who  have  appeared 
therein,  or  tiled  notice  or  claim  thereto.  When  moneys  are 
deposited  by  the  order  of  the  court  in  any  trust  company,  the 
entry  of  such  deposit  in  the  books  of  the  company  snail  contain 
a  short  reference  to  the  title  of  the  cause  or  matter  In  which  such 
deposit  is  dirt»cttd  to  be  made,  and  shall  specify  also  the  time 
from  which  the  interest  or  accumulation  on  such  deposit  is  to 
commence,  where  it  does  not  commence  from  the  date  of  such 
deposit.  The  secretary  of  the  company  shall,  on  or  before  the 
first  day  of  February  in  each  year,  transmit  to  the  Appellate 
Division  of  the  Supreme  Court  in  the  department  in  which  the 
trust  company  is  located  a  statement  of  the  acconnta  in  each 
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department,  showing  the  amount^  on  the  last  preceding  first  day 
of  January,  including  the  interest  or  accumulation  on  the  sum 
deposited  to  the  credit  of  each  cause  or  matter. 

In  every  draft  upon  the  trust  company  by  the  county  treas- 
urer or  chamberlain,  for  moneys  deposited  with  the  said  com- 
pany, or  for  the  interest  or  accumulation  on  such  moneys,  the 
title  of  the  cause  or  matter  on  account  of  which  the  draft  is 
made,  and  the  date  of  the  order  authorizing  such  draft  shall  be 
stated,  and  the  draft  shall  be  made  payable  to  the  order  of  the 
person  or  persons  entitled  to  the  money.  Any  attorney  or  other 
person  procuring  an  order  for  the  payment  of  money  out  of  court, 
shall  obtain  two  certified  copies  of  the  order,  both  to  be  counter- 
signed by  the  judge  granting  the  same;  one  copy  shall  be  filed 
with  the  county  treasurer  and  the  other  shall  accompany  the 
draft  drawn  upon  the  depository  and  be  filed  with  it,  and  the 
seTeral  banks  and  other  depositories  having  trust  funds  of  -the 
court  on  deposit,  are  forbidden  to  pay  out  any  of  such  funds 
without  the  production  and  filing  of  such  certified  and  counter- 
signed copy  order.  This  provision  is  not  intended  to  dispense 
with  any  of  the  requirements  of  this  rule,  as  to  the  form  of  the 
draft,  nor  to  apply  to  a  case  where  periodical  payments  are 
directed  to  be  made,  as  provided  for  by  the  last  sentence  of  this 
rule,  after  the  first  payment  from  such  fund  shall  have  been 
made  under  an  order  of  the  court,  in  the  manner  herein  specified. 
Where  periodical  payments  are  directed  to  be  made  out  of  a  fund 
deposited  with  such  company,  the  delivery  to  the  secretary  of  the 
company  of  one  copy  of  the  order  authorizing  the  several  pay- 
ments shall  be  sufficient  to  authorize  the  payment  of  subsequent 
drafts  in  pursuance  of  such  order.  (Amended  Apr.  1,  1910,  in 
eflfect  Sept.  1,  1910.) 
Rvle    70.    Gross    sum   In   payment    of   life-estate. 

Whenever  a  party,  as  a  tenant  for  life,  or  by  the  curtesy,  or 
in  dower,  is  entitled  to  the  annual  interest  or  income  of  any 
sum  paid  into  court  and  invested  in  permanent  securities,  such 
party  shall  be  charged  with  the  expense  of  investing  such  sum, 
and  of  receiving  and  paying  over  the  interest  or  income  thereof; 
bat  if  such  party  is  willing,  and  consents  to  accept  a  gross  sum 
in  lien  of  such  annual  interest  or  income  for  life,  the  same  shall 
be  estimated  according  to  the  then  value  of  an  annuity  of  five 
per  cent,  on  the  principal  sum,  during  the  probable  life  of  such 
person,  according  to  the  Carlisle  Table  of  Mortality.  (As 
amended  October  24.  1905.) 

Rmle  71.  Fees  on  inanlsltion  of  lunacy  I  special  order  of 
the  court  I   vrhen   necessary,   to  pay  costs. 

On  the  execution  of  a  commission  of  lunacy,  etc.,  the  com- 
missioners, for  every  day  they  are  necessarily  employed  in  hear- 
ing the  testimony  and  taking  the  inquisition,  shall  be  entitled  to 
an  allowance  to  be  fixed  by  the  court,  not  exceeding  ten  dollars 
for  each  day  to  each  of  such  commissioners. 

Where  the  costs  and  expenses  exceed  $250,  besides  witness 
fees  and  allowances  to  commissioners,  the  committee  shall  not  be 
at  liberty  to  pay  the  same  out  of  the  estate  in  his  hands,  with- 
out a  special  order  of  the  court  upon  notice  to  all  parties  who 
have  appeared  in  such  proceedings,  directing  such  payment. 

Rule  72.  Divorce  or  separation,  action  for;  reference 
on  default!  averments  in  complaint |  plaintiff  to  be  ex- 
aaslued   on    oatb. 

When  an  action  is  brought  to  obtain  a  divorce  or  separation,  or 
^o  declare  a  marriage  contract  void,  the  court  shall  in  no  case 
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otdet  the  reference  to  ft  teferee  nominated  by  elthef  t>ftttjr  nor 
to  a  referee  agreed  Upon  by  the  parties,  nor  without  proof  by 
affidavit  conformable  to  the.  rules  relating  to  the  matiner  a&d 
proof  of  the  service  of  the  summons  and  complaint.  Notice  of 
appearance  and  retatuer  shall  not  be  sufficient  to  excuse  such 
proof. 

When  the  action  is  for  a  divorce  on  the  ground  of  adultery. 
Unless  it  be  averred  in  the  complaint  that  the  adultery  oharfted 
was  Committed  without  the  consent,  connitance,  privity  or  pro- 
curement of  the  plaintifiT;  that  five  years  have  not  elapsed  sitice 
the  discotery  of  tile  fact  that  such  adultery  had  been  committed, 
and  that  the  plaintiff  has  not  voluntarily  cohabited  with  the 
defendant  since  sUoh  discovery;  and*  also,  where,  at  the  time  of 
the  offense  charged,  the  defendant  Was  living  In  adulterous  inter- 
course with  the  person  with  whom  the  offense  is  alleged  to  have 
been  committed;  that  five  years  have  not  elapsed  since  the  com- 
mencement of  such  adulterous  intercourse  was  discovered  by  the 
tilaintlff,  and  the  complaiut  containing  such  averments  be  verified 
by  the  oath  of  the  plaintiff  in  the  manner  prescribed  by  the  Code, 
judgment  shall  not  be  rendered  for  the  relief  demanded  until  the 
plaintiff's  affidavit  be  produced  stating  the  above  facta. 

In  an  action  for  a  divorce  or  tof  the  annulment  of  a  marriagre. 
where  the  defendant  fails  to  answer,  no  reference  shall  be 
granted  to  take  proof  of  the  facts  statiHl  In  the  complaint,  but 
before  a  judgment  shall  be  granted  the  proof  of  such  facts 
must  be  made  to  the  court  in  open  court  and  a  copy  of  the  evi- 
dence taken  before  the  court  shall  be  written  out  and  filed  with 
the  judgment  roll.  The  court  may,  however,  In  case  the  evi- 
dence is  such  that  the  public  interest  requires  that  the  examina- 
tion of  the  witnesses  should  not  be  public^  exclude  all  persona 
from  the  court  room  except  the  parties  to  the  action  and  their 
counsel  and  the  witnesses,  and  shall  order  auch  avidencBi  wheo 
filed  with  the  clerk,  sealed  up  and  exhibited  only  to  the  parties 
to  the  action  or  some  one  specially  interested  upon  order  of  the 
court* 

Rule  Tdi    Dtvolrce,  Ittds-iii^nt  by  defAtilty  when  grranted. 

Before  judgment  by  default  shall  be  granted  in  an  action  to 
annul  a  marriage  on  the  ground  that  the  party  was  under  the 
age  of  legal  couscnti  proof  must  be  made  Showing  that  the  parties 
thereto  have  not  freely  cohabited  for  any  time  as  husband  and 
Wife,  after  the  plaintiff  had  attained  the  age  of  consent  If  the 
action  is  brought  to  annul  the  marriage,  on  the  ground  that  the 
plahtiff*B  Mfaseut  was  obtained  by  force  or  fraud,  the  plaintiff 
must  show  that  there  has  been  no  toluntarjr  cohabitation  between 
the  parties  as  nian  and  wife;  and  if  it  is  brought  to  annul  a 
marriage  on  the  ground  that  the  plaintiff  was  a  lunatic,  proof 
tnust  be  produced  showing  that  the  lunacy  still  continues;  or 
that  the  t)artios  have  not  cohabited  as  husband  and  wife  after  the 
plaintiff  was  restored  to  his  reason. 
Utile  t4.  tUvot'ce,  answer  in  action. 
The  defendant  in  the  answer  may  set  Up  the  adultery  of  the 
plaintiff,  or  any  other  matter  which  would  be  a  bar  to  a  divorce, 
separation,  ot  the  annulling  of  a  marriage  contract;  and  If  an 
issue  is  taken  thereon,  it  shall  be  tried  at  the  same  time  and  in 
the  feame  manhrr  as  dther  issues  of  fact  in  the  cause. 

Anle   fH.    Lcfrltintacy  ol  bhlkdren   on    divorce. 

Ob  a  complaint  filed  by  a  husband  for  a  divorceu  if  be  wishes 
to  question  the  legitimacy  of  any  of  the  children  of  his  wife^  the 

I04 


GENERAL  RULES  OF  PRACTICE.     Uul6d  76-T8 

allegation  that  they  are  or  that  he  believes  them  to  be  illegiti- 
mate, shall  be  dii^tiuctly  Diude  iii  the  coiupIaUit.  If,  upon  default, 
proofs  shall  be  taken  upon  the  question  ot  ieK>timncy  as  well  as 
ppon  the  other  mattere  stated  in  the  complaint,  and  if  the  issue 
is  tHed  by  ti  juty,  an  issue  on  the  question  of  legitimacy  of  the 
children  shall  be  awarded  and  tried  at  the  same. time. 

ttale  76.  Jadsrmemt  declarlnar  ntarrlaHre  veldt,  or  tfrAnt*- 
ItiBr  A  divorce  not  io  be  by  default j  copy  of  picndliiir  <  r 
tentlinony  not  to  b«  fumltohea)  Jtadftrlttelll  to  U^  entered  by 
eottrt. 

No  judgment  atmuHing  a  malriaKe  contract,  or  grantirig  h 
divorce,  or  for  a  separation  or  limited  divorce,  shall  be  made  of 
coarse  by  the  default  of  the  defendant:  or  iti  the  cohseqnenve  of 
any  neglect  to  appear  at  the  heating  of  the  eaiise,  or  by  colisciu. 
Every  such  case  shall  be  heard  after  the  trial  of  the  issue,  or 
upcjii  the  coming  in  of  the  proofs  at  a  Special  Term  of  the  court; 
but  where  no  person  appear*  on  the  part  of  the  defendant,  the 
details  of  evidence  in  adultery  causes  shall  not  be  read  in  priblic. 
but  shall  be  submitted  in  open  court.  No  officer  of  any  t-oUrt, 
with  whom  the  prO<-eedings  in  an  adultery  cttuse  are  filed,  on  or 
l>efore  whom  the  testimony  is  taken,  nor  any  clerit  of  stu-h  oin-.Ti*, 
either  before  or  after  the  termination  of  this  suit,  shall  permit 
a  copy  of  any  of  the  pleadings  or  testimony,  or  of  the  stth.^tnuce 
of  the  details  thereof »  to  bo  taken  by  any  other  person  thnn  a 
party  or  the  attorney  or  counsel  of  a  party,  who  has  appeared  ih 
the  caase,  without  a  special  order  of  the  court. 

Xo  judgment  in  an  action  for  a  divorce  shall  be  entered  except 
Qpon  the  special  direction  of  the  court. 

Rml«  77.  Re«elv«i*  of  debtof*«  estate)  |»otv«M*M  kind  Chtles; 
conts. 

Every  receiver  of  the  property  and  effects  of  the  debtor  shall, 
nnless  restricted  by  the  special  order  o^  the  court,  have  general 
pMwt^r  and  anthority  to  sue  for  and  collect  all  the  debts,  demands 
aud  rents  belonging  to  such  debtor,  and  to  compromise  and  settle 
such  as  are  unsafe  and  of  a  doubtful  character.  He  may  also 
sue  in  the  name  of  a  debtor,  where  it  is  necessary  or  protjer  for 
him  to  do  sot  and  he  may  appty  for  and  obtain  an  order  of 
course  that  the  tenants  of  any  real  estate  belonging  to  the  debtor, 
or  of  which  be  is  entitled  to  the  rents  and  profits,  attorn  to  such 
receiver,  and  pay  their  rents  to  him.  He  shall  also  be  permitted 
to  make  leases,  from  time  to  time,  as  may  be  necessary,  for 
terms  not  exceeding  one  year.  And  it  shall  be  his  duty,  without 
any  unreasonable  delay,  to  convert  all  the  personal  estate  and 
effects  into  money;  but  he  shall  not  sell  any  real  estate  of  the 
debtor  without  the  special  order  of  the  court,  until  after  judg- 
ment in  the  cause.  He  is  not  to  be  allowed  for  the  costs  of  any 
salt  brought  by  him  against  an  insolvent  from  whom  he  is  im- 
able  to  collect  his  costs,  unless  such  suit  is  brought  by  order  of 
the  court,  or  by  the  consent  of  all  persons  interested  in  the  funds 
in  his  hands.  But  he  may,  by  leave  of  the  court,  sell  such  des- 
perate debts,  and  all  other  doubtful  claims  to  personal  property, 
at  public  auction,  giving  at  least  ten  days'  public  notice  of  tlu; 
time  and  place  of  such  sale. 

Rale  78.    Suits  by  receiver!  coMtM. 

Whenever  ft  receiver*  appointed  undei»  proceedings  supple- 
mentary to  execution,  shall  apply  for  leave  to  bring  an  action, 
he  shall  present  and  file  with  his  application  the  written  reqtipst 
of  the  creditor  iU  whode  behalf  he  was  appointed,  thnt  stirh 
action  be  broufirht;  or  else  he  shall  give  ft   bond  with  S'lfflcir^nt 
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security  and  properly  acknowledged  and  approved  by  the  court,  to 
the  person  against  whom  the  action  is  to  be  brought,  couditioaed 
for  the  payment  of  any  costs  which  may  be  recovered  aj^ainsc 
such  receiver.  And  leave  to  bring  action  shall  not  be  sraut^d 
except  on  such  written  request  or  on  the  giving  of  such  security. 

In  all  other  cases  where  a  receiver  applies  to  the  court  for  leave 
to  bring  an  action,  he  shall  show  in  such  application  that  bo  has 
sufficient  property  in  his  actual  possession  to  secure  the  i>erson 
against  whom  the  action  is  to  be  brought  for  any  costs  which  he 
may  recover  against  such  receiver;  otherwise  the  court  may  re- 
quire the  receiver  to  give  such  bond  conditioned  for  the  payment 
of  costs,  and  with  such  security  as  is  above  mentioned. 
Rale   78.    IVho   mar   be   referee,   and   duties   of. 

Except  in  a  case  provided  for  by  section  1011  of  the  Code 
of  Civil  Procedure,  no  person,  unless  he  is  an  attorney  of  the 
court  in  good  standing,  shall  be  appointed  sole  referee  for  any 
purpose  in  any  pending  action  or  proceeding.  Nor  shall  any  per- 
son be  appointed  a  referee  who  is  the  partner  or  clerk  of  the- 
attorney,  or  counsel,  of  the  party  in  whose  behalf  such  applica- 
tion for  such  appointment  is  made,  or  who  is  in  any  way  eon> 
nected  in  business  with  such  attoruey  or  counsel,  or  who  oceo- 
pies  the  same  office  with  such  attoruey  or  counsel.  All  moneys 
received  by  a  referee  appointed  t(f  sell  real  property  shall  be 
forthwith  deposited  by  the  referee  in  his  own  name  as  referee 
in  a  bank  or  trust  company  authorized  to  receive  on  deposit  court 
funds;  and  if  there  be  no  such  depository  in  the  city  or  town 
in  which  the  referee  resides,  then  he  shall  deposit  such  moneys 
forthwith  in  a  depository  located  in  an  adjoining  city  or  toivn, 
or  with  the  County  Treasurer  of  the  county  in  which  the  action 
or  special  proceeding  is  pending;  and  such  moneys  so  deposited 
shall  not  be  withdrawn,  except  as  directed  by  the  judgment  or 
order  under  which  the  deposit  is  made  or  upon  the  order  of  the 
Court.     (As  amended  April  30,   1910  and  June  17.  1913.) 

The  following  form  has  been  approved  by  the  justices  of  the 
Supreme  Court  in  the  First  Department. 

To  comply  with  the  Amended  Rules  of  Practice  in  foreclosure 
cases  the  judgment  should  contain  immediately  followinff  the 
direction  to  sell  and  in  substitution  for  the  provisions  note  in 
use  the  following  provisions: 

Under  the  direction  of  ,  Esq.,  who  is  hereby  ap- 
pointed referee  for  that  purpose;  that  said  rt.>feree  give  public 
notice  of  the  time  and  place  of  such  sale  according  to  law  and 
the  course  and  practice  of  this  court;  that  the  plaintiff  or  any 
other  party  to  this  action  may  become  the  purchaser  or  pur- 
chasers on  such  sale;  that  said  referee  execute  to  the  purchaser 
or  purchasers  on  such  sale  a  deed  of  the  premises  sold;  ^lat 
such  referee  on  receiving  the  proceeds  of  sale  forthwith  pay 
therefrom  the  taxes,  assessments  and  water  rents  which  are  oV 
may  become  liens  on  the  premises  at  the  time  of  sale.  That 
said  referee  then  deposit  the  balances  of  such  proceeds  of  sale 
in*  and  shall  thereafter  make  the  following  pay- 
ments, and  his  checks  drawn  for  that  purpose  shall  be  paid  by 
the  said  depository: 

First.—  The  sum  of  $50  to  the  said  referee  for  his  fees  herein. 

Second. —  Advertising  expenses  as  shown  on  the  bills  presented 
and  certified  by  the  said  referee  to  be  correct,  and  duplicate 
copies  of  which  shall  be  loft  with  said  depository. 

Third.— Said  referee  shall   also  pay  to  the  plaintiff  the  sum 

of dollars,  adjudged  to  the  plaintiff  for  his  costs  and 
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diflboFsements  in  this  action,  with  intoreHt  thereon  from  the  date 

hereof,    together    with    an    additiouul    allowance    of    . . , 

dollars    hereby   awarded    to   the   plaintifif,    in    addition   to   costs, 

'With  interest  thereon  from  the  date  thereof;  and  also 

dollars,  the  said  amount  so  reported  due  as  aforesaid,  together 
with  the  legal  interest  thereon  from  the  date  of  said  report;  or 
H>  much  thereof  as  the  purchase  money  of  the  mortgaged  prem- 
ises will  pay  of  the  same. 

Fourth- —  If  such  referee  intends  to  apply  for  a  further  allow- 
ance for  his  fees,  he  may  leave  upon  deposit  such  amount  as 
will  cover  such  additional  allowance,  to  await  the  further  order 
of  the  court  thereon,  after  application  duly  made. 

Rvie  80.     Sec|  neat  ration  of  property  of  corporation )  Triiere 
■lotion  for  receiver  may  be  madej  removal  of  receiver. 

All  motions  for  the  sequestration  of  the  property  of  corpora- 
tions, or  for  the  appointment  of  receivers  thereof^  must  be  made 
in  the  judicial  district  in  which  the  principal  place  of  business  of 
said  corporations,  respectively,  is  situated,  except  that  in  actions 
broui^ht  by  the  Attorney-General  in  behalf  of  the  people  of  this 
state,  when  it  shall  be  made  to  appear  that  such  sequestration 
is  a  necessary  incident  to  the  action,  and  that  no  receiver  has 
already  been  appointed,  a  motion  for  the  appointment  of  one  may 
be  made  in  any  county  within  the  judicial  district  In  which  such 
action  is  triable.  No  motion  can  be  made,  or  other  proceeding 
had  for  the  removal  of  a  receiver,  elsewhere  than  in  the  judicial 
district  in  which  the  order  for  his  appointment  was  made.  And 
where  a  receiver  has  been  appointed,  his  appointment  shall  be 
extended  to  any  subsequent  suit  or  proceeding  relating  to  the 
&ame  estate  or  property  in  which  a  receiver  is  necessary. 

Rnle  81.    Povrer  of  receiver  to   employ  conaHCl. 

No  receiver  shall  have  power  to  employ  more  than  one  counsel, 
except  under  special  circumstances  and  in  particular  cases  re- 
qairing  the  employment  of  additional  counsel,  and  in  such  cases 
only  upon  special  application  to  the  court,  showing  such  circum- 
stances by  his  petition  or  affidavit,  and  on  notice  to  the  party  or 
IK>rsrm  on  whose  behalf  or  application  he  was  appointed.  This 
rale  shall  apply  to  all  receivers,  present  and  future;  and  no  allow- 
ance shall  be  made  to  any  receiver  for  expenses  paid,  or  made, 
or  incurred  in  violation  of  this  rule. 

Rnle  82.  Examination  of  a  party  before  trial. 

When  an  examination  is  required  under  sections  870,  871,  872 
of  the  Code  of  Civil .  Procedure,  the  affidavit  shall  specify  the 
facts  and  circumstances  w^hich  show,  in  conformity  ^ith  subdi- 
vision 4  of  section  872,  that  the  examination  of  the  person  is 
material  and  necessary. 

Rnlo  H8.    Co4rt«   may  make  further  rnlea. 

The  Appellate  Division  in  each  department,  and  the  various 
coorts  of  rei-ord,  may  make  such  further  rules  in  regard  to  the 
transaction  of  business  before  them  respectively,  not  inconsisteni 
with  the  foregoing  rules,  as  they  in  their  discretion  may  deem 
necessiury. 

Rnle  84.    Praetiee  In  canes  not  covered  by  these  mlea. 

In  cases  where  no  provision  is  made  by  statute  or  by  these  rules 

the  proceedings  shall  be -according  to  the  customary  practice  as  it 

formerly  existed  in  the  Court  of  Chancery  or  Supreme  Court,  in 

cases  not  provided  for  by  statute  or  by  the  written  rules  of  those 

courts. 
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Rule  85.    Apiiellate  dlvl«ton;  aononncsemeiit  of  deeMloni 
copl«M$  pabljcatjon. 

Before  any  d«ciHion  of  the  App^^^ate  Diviainn  of  the  Supreme 
Court  iu  any  Department  in  which  au  opinion  is  written  is  an- 
nounced there  shall  be  furnished  to  the  clerk  of  the  Court  a 
copy,  of  each  opinion  delivered  by  the  Court  and  immediately- 
after  thfl  announcement  of  the  decision  and  on  the  same  day 
the  clerk  shall  transmit  such  copy  or  copies  so  received  by  hiii|« 
duly  certified  as  required  by  section  02  of  the  Judiciary  La^v, 
and  a  list  of  all  cases  decided  at  the  same  time  to  the  Supreme 
Court  Reporter,  and  no  decision  on  an^  appeal  in  which  an 
opinion  is  written  shall  be  announced  until  a  copy  of  the  opinion 
has  been  furnished  to  the  clerk  as  aforesaid.  No  copy  of  any 
opinion  in  any  case  decided  by  the  Appellate  Division  in  any 
Department  shall  be  delivered  to  any  person  until  after  the  de- 
cision is  announced  and  no  copy  of  such  opinion  shall  be  de- 
livered to  any  person  except  counsel  in  the  case  until  after  the 
list  of  decisions  and  certified  copies  of  the  opinions  shall  have 
been  transmitted  to  the  Supreme  Court  Reporter.  The  Supreme 
Court  Reporter  shall  publish  the  opinions  of  the  Appellate 
Division  as  soon  as  practicable  without  waiting  to  publish  to- 
gether all  the  opinions  of  a  particular  term  or  month.  (As 
added  June  17,  1913,  in  effect  November  1,  1013.) 

Ilule  Mii.    Fablloatfon  of  paper  in  fii*«t  department |  4ealflF- 
aaflan  of  aciTspapern. 

Whenever  a  notice,  summons,  citation,  order  or  other  paper 
shall  be  required  by  the  Code  of  Civil  Procedure  or  other  pro- 
yislon  of  law,  or  by  the  order  of  any  court  or  a  judge  thorcHif, 
or  of  a  surrogate  or  of  the  clerk  of  a  court  or  any  other  official 
or  individual,  to  be  published  in  a  newspaper  in  the  First  De- 
partment, or  public  notice  of  any  application  to  a  court  or  judge 
or  other  officer  shall  be  required  to  be  given  by  publication 
thereof  in  a  newspaper  in  the  First  Department,  or  where  any 
court  or  a  judge  thereof  or  a  surrogate  or  other  judicial  officer 
or  public  officer  is  authorized  or  required  to  designate  a  news- 
pa  per  in  the  First  Department  for  the  publication  of  any  such 
noLice,  summons,  citation,  order  or  other  paper,  the  newspaper 
designated  by  any  court  or  judge  thereof,  or  surrogate  or  other 
judicial  officer  or  public  officer,  shall  be  a  newspaper  designated 
by  the  Appellate  Division  of  the  Supreme  Court  in  the  First 
Department  as  hereinafter  provided,  and  no  such  publication 
shall  be  deemed  to  give  the  notice  required  to  be  given  if  the 
sair.e  \n  published  in  .any  newspaper  in  the  First  Department 
whl,^h  has  not  been  designated  by  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  First  Department;  and 
the  publication  of  such  notice,  summons,  citation,  order  or  other 
paper  in  any  undesignated  newspaper  in  tlie  Ii^rst  Department 
shall  not  be  deemed  a  comi^iance  with  any  provision  of  the  Code 
..*f  Civil  Procedure  or  other  provision  of  law  or  of  the  order  of 
any  court  or  judge. 

The  Appellate  Division  of  the  Supreme  Court  in  the  First 
Department  shall  from  time  to  time  designate  such  newspapers 
in  such  Depfirtment  as  in  its  opinion  have  such  a  circulation  as 
is  calculated  to  give  public  notice  of  a  legal  publication,  and 
from  time  to  time  revoke  such  designation.  To  entitle  a  news- 
paper to  sn"h  a  designation,  it  must  file  with  the  clerk  of  the 
App(^llnte  Division  a  statement,  duly  verified,  showing  approxi- 
niatoiy  the  amount  of  its  circulation,  the  time  and  place  of  its 
p'gular  publication,  and  a  statement  of  its  charges  for  legal  pub- 
lications.    (As  added  June  17,  191.3,  in  effect  November  1,  1913.) 
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CARLISLE  TABLE  OF  MORTALITY. 

fufffe  showing  ihe  value  of  an  annuity  of  $1  on  a  aingle  life, 
according  to  ike  Carlisle  Table  of  Mortality,  at  &  per  cent, 
interest,  referred  io  in  Qeneral  Rule  Vo^  70, 
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RULES  FOB  COMPUTING  THE  VALUE  OF  THE  LIFE 

ESTATE  OR  ANNUITY. 

Calculate  the  interest  at  5  per  cent,  for  one  year  npon  tlie  sinn 
to  the  income  of  which  the  person  is  entitled.  Multiply  this 
iDterest  by  the  number  of  years'  purchase  set  opposite  the  per- 
Ain's  aKe  in  the  table,  and  the  product  is  the  gross  value  of  the 
iife-estate  of  such  person  in  said  sum. 
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EXAMPLES. 

Suppose  a  widow's  age  U^  37,  and  she  is  entitled  to  dower  in 
real  estate  worth  $350.75.  One-third  of  this  is  $116.91  2/3. 
Interest  on  $116.91  for  one  year  at  5  per  cent,  (as  fixed  by  the 
70th  Rule)  is  $5.85.  The  number  of  ^^ears*  purchase  which  an 
annuity  of  $1  is  worth  at  the  age  of  3i,  as  appears  by  the  table, 
is  thirteen  years  and  843/1,000  parts  of  a  year,  which  multi- 
plied by  $5.85,  the  income  for  one  year,  gives  $80.98  and  a  frac- 
tion as  the  gross  value  of  her  right  of  dower. 

Suppose  a  man  whose  age  is  50  is  tenant  by  the  curtesy  in 
the  whole  of  an  estate  worth  $9,000.  The  annual  interest  on  the 
sum  at  5  per  cent,  is  $450.  The  number  of  years'  purchase 
which  an  annuity  of  $1  is  worth  at  the  age  of  50,  as  per  table, 
is  11.660  parts  of  a  year,  which  multiplied  by  $450.  the  value 
of  one  year,  gives  $5,247  as  the  gross  value  of  his  life  estate  in 
the  premises,  or  the  proceeds  thereof. 

Note. —  The  values  in  this  table  are  calculated  on  the  suppo- 
sition that  the  annuities  are  payable  yearly,  first  payment  due 
one  year  hence.  These  values,  with  those  for  joint  and  survi- 
vorship life  interest,  may  be  found  in  **  Commutation  Tables  for 
Joint  Annuities  and  Survivorship  Assurances  Based  on  the  Car- 
lisle Mortality,  by  David  Chisholm.*'  London,  Charles  &  Edwin 
Layton,  1858. 
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(The  refcreaces  are  l6  U>e   nilnnbtk*   of  the  )>ul«8.) 
AAnfsaloii  of  Attoraeyiii  Rule 

appHcatfon   foir    1 

Afldairlti 

to    be   f olioed  and   indorsed lO 

of    merits    > 2H 

lor    order   extending   time 24 

on  ex  parte  application,  statement  as  to  previous  application 25 

on   motion  to  change  venue , 48 

to   entitle   guardian    to   colnpehsation i . .  ^ 50 

Ajrreememtsi 

between  parties  or  attorneys,  to  be  in  writing 11 

Al'efiratlonai 

m  pleadings,  to  be  marked ^ 19 

AUovrancei 

applications  for  additional .'.'.....  45 

of  time,   for  counsel 47 

AtiBvJtlest 

Carlisle  table  of  mortality 105d 

AtoiVYc-cr: 

is  action  for  divorce 74 

to   Afipellate    Livisioh.    |  a;  crs   on,    where   file  J 2 

to  be  placed  on  calciiUar,   ih   what  oitlcr , 39 

failure   of    a-  pcllant    to   ap'.car 89 

tapcr»  on,   to   be   furnisLea   by   api/cllant 41 

bill   of  cxcci  tiou9 84 

cav:    and    exceptions 34 

resettlement   of  bill   or  case t  . . .  .  HI 

exhibits ^ 34 

final   judgment  on  appeal   to   Appellate   Divis;on 34 

Aypearancet 

entry   of    ^ 9 

failure  of  appellant  to  make 89 

Appellate  Division  I 

announcement  of  decisions ^5 

copies  of   aeclslons.   who  entlttea   to 85 

publication   of   decisions •• «  ^ 

designation   of  newspaper  fbr   publication  of   noticts,  etc.,   in   first 

department 80 

Amplication  i 

ex  parte,  affidavits  on,   to  contain   statement   as  to  previous  appli- 
cation   > S9 

for  judgment)  on  failure  to  answer «^.  26 

Arrestt 

order  of,   petition  and  affidavit  on,  to  be  liled 4 

Rrounds  for  granting,  to  be  stated  in 13 

if  defendant  ia  under,  case  preferred 86 

Aaslimmentat 

cf  mortgage  to   be   filed   or   recorded   before  conveyance   on   fore> 

closure 03 

Attnpkmentat 

petition  or  affidavits  on,  to  be  filed 4 

fmimds  to  be  stated 18 

if  property  of  defendant  is  held  under,  case  preferred 30 

At  torneya  s 

admission    of 1 

not  tc  be   surety  on   undertaking Ti 

diange  of   1 U 
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Boadi  Ruu 

of  guardian    before   receiving   property 51 

of  general  guardian   < 54 

of  special   guardian    57 

Bond*.    (See  UnderUkings.) 

Books  I 

to  be  kept  by  clerk  of  cotirts 7 

discovenr  of  14 

form   of  application   for 15 

order  granting  application 16 

order  to  operate  as  a  stay  of*  proceeding 16 

Brief*    and    polntst 

when   exchanged   by   parties ^ 42 

Calendart 

in  Appellate  Division,  how  prepared 39 

Carlisle  Table  of  Mortality i 

•bowing  values  of  annuitiea lOfid 

Caaet 

to  be  f olioed  and  indorsed • 19 

when  made 31 

when  served 82 

amendments  and  settlement  of 32 

failure  to  make 83 

evidence,  how  stated  in 34 

to  be  printed  and  indexed 48 

and  points,  number  to  be  furnished  to  the  court 48 


of  attorneys •••••••  10 

Clerk  of  covrtsi 

books  to  be  kept  by ••••••  7 

Complaint  I 

dismissed  for  neglect  to  bring  issue  to  trial 86 

in  action  for  divorce,  what  to  contain 72 

allegation  in,  legitimacy  of  children  in  action  for  divorce 75 

Consents  I 

to  payments  of  money  out  of  court  to  be  acknowledged 12 

Corporation  i 

sequestration  of  property ••  80 

Counsel  i 

time  allowed • • 4T 

Depositions  Mrlthln  State i 

compelling  witness  to  testify ••••.•••••••••••••••  17 

Discovery  I 

of  books,  papers  and  documents 14 

form  ot  application  for 15 

order  granting  application 16 

order  to  operate  as  a  stay  of  proceedings 16 

Divorces 

service  of  summons  in  action  for ••..•  18 

complaint  in  action  for«  what  to  contain • •...  72 

reference  in  action  for ••..  72 

in  trial  of  action  for,  public  may  be  excluded 72 

judgment  by  default,  when  granted 73 

answer  in  action  for. ...» 74 

allegation  of  legitimacy  of  children ,.  75 

judgment  in,  not  to  be  granted  of  course,  on  default 78 

copy  of  pleadings  or  testimony  not  to  be  furnished ••• ••••  76 

Snamerated  mot  Ions  r 

what  are  •  * « 38 
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imlBAtlont  Rule, 

of  a  party  before  trial 82 

« 

Kxceptlenss 

to  be  folioed  and  indorsed 19 

when  made 81 

when  ser>'ed ^2 

amendments  and  settlement  of 32 

bill  of,  evidence  in 34 

Exhibit* 

not  to  be  printed  at  length 34 

F«ltox 

in  pleadings,  etc.  to  be  numbered *. 19 

F«r««]oiiare  s 

of  mortgage,  reference  on  failure  to  answer 60 

j;*dgment,  on   failure  to  answer 60 

judgment  for  sale  on,  what  to  contain 61 

surplus  moneys  arising  from  sale 61 

notice  of  stay  under  judgment  for , 67 

GvArdlmn   ad   litem i 

requirements  for 49 

appointment  of    49 

duties  of    50 

compensation   of    50 

bond  of,  before  receiving  property 51 

appointment  of  general 52 

bond  of  general ^4 

bond  of  special « , 67 

Habltnal  dmnkarda.    (See  Infants.) 

Idiots.      (See  Infants.) 

iHfaati 

guardian  ad  litem 49 

guardian,  general 52 

guardian,  special  .  .^ 57 

age  of.  to  be  ascertained  by  court 53 

property  of,  to  be  ascertained  by  court TiS 

sale  of  real  estate  of 55 

proceeds  of,  to  be  brought  into  court 58 

paid  to  general  guardian {•9 

petition  for  payment  of  proceeds G9 

la|«Betloiit 

bonds,  petitions  and  affidavits  to  be  filed 4 

grounds  for  granting,  to  be  stated  in 13 

laterrofratorleat 

service  and  settlement  of 20 

Jadannentt 

entry  and  docketing  of 8 

to  be  folioed  and  indorsed 19 

on  failure  to  answer,  application  for 26 

on  failure  to  answer  in  mortgage  foreclosure  proceedings 60 

for  sale  on  foreclosure,  what  to  contain 61 

divorce,  when  granted  by  default 73 

return  on  appeal 46 

fees  on  inqnisition  of • *  71 
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(janatlcfi.     (See  Infants.) 

Marrlairey  annalment  of.      (See  Divorce.) 

Merit*  t 

affidavit  of 23 

Bfoneyi 

order  for  oayment  of,  out  of  court, ^'' 

expense   of  investment  of j TO 

gross  sum  in  payment  of  life  estate  in TO 

paid    into   court,    report   •€   '-ounty    treasurer    and   chamberlain    of 

city  oi  N«w  York 68 

Motional  t 

papers  to  be  specified  in  order w> 

non-enumerated,   certified  copies  of   papers 8 

to  strike  out  irrelevant  matter 22 

for  oew  trial • 81 

notice  of • 37 

enumerated,  what  are 3S 

non-enumerated,   what  ure. 3S 

contested  when  not  heard  at  Trial  Term 3S 

appeals   in   non-enumerated    39 

enumerated,  notice  for  what  day 40 

mpjers  furnished,  at  Special  Term, 40 

non-enumcratedi  in  Appellate  Division,  when  hcar<l-*-* 44 

to  amen(l  Justice's   return  on  appeal,  when  to  be  noticed 46 

on  appeals,  X^rne  allowed  counsel 47 

for  appointment  O^  receiver 80 

3lortK»vei  ' 

to  be  filed  or  recorded  before  conveyance  on  foreclosure 63 

Mortarnfre   forectOmire.    tScc     Foreclc^iure. ) 

Kew  York  Cltyi 

sale  of  lands  in  county  of  New  York , ^2 

report  by  city  chamberlain'  as  to  moneys  paid  into  court 66 

Non-ennmerated  motional 

Vh?it  are   1  .  •. ,  ^ ^ SS 

(3ee  Motions.) 

when   $led 30 

1fotU%e» 

of  non-enumerated  motions ' 21 

of   motions   to   strike   out   irrelevant   matter ^'^ 

for  arguments  and  of  motions 37 

Order t 

on  motion  to  specify  papers 3 

granting  application   for  discovery  of  books  and   papers. ..  v.  .•'.■  ■  1<> 

to  operate  as  a  sta^  of  proceedings 30 

extendhig  time,   afndavit  on 24 

granted  on  petition    ."7 

to  show  cause,  where  returnable,  effect  of,  etc 37 

on    appeal,    time    allowed    counsel 47 

to  stay  proceedings  on  change  of  venue 48 

for  payment  of  mone>   out  of  court,  how  made 6.0 

for  judgment  on  appeal  to  Appellate  Division 34 

PAperm 

where  filed •  •  2 

indorsements  on    , 2 

on   motion,    how   filed 3 

to  be  specified  in  order 3 

discovery  of w  14 

form   of  annlication   for 15 

order  granting  application    .^ 16 

order   to   operate   as  a   stav   of   proceedings « .  ]6 

to  be   foHoed   and  indorsed )d 

oji  appeal,  to  be  furnished  by  ^nncUapt « 41 

no 
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PKrtltloii:  Hu\c 

separate  action  for,  of  part  of  lands  owned  in  common,  not  to  b« 

Drought 05 

reference  as  to  title  of  premises (|8 

Botice  of  stay  of  sale  «a 67 

FetiUoAs 

order  on,  to  be  docketed 27 

on  sale  of  property  of  infants,  lunatics,  etc '.  .'.  H 

ioT  payment  of  proceeds ^ 59 

PlemdIniPis 

to  be  folxoed , , , ,  I9 

indorsed  with  the  title  of  cause !!.!!.!  19 

to  comply  with  section  796  of  Code 19 

allegations  to  be  marked , .  . .  .  18 

Pol  n  tax 

briefs  and,  when  exchanged  by  parties 42 

cases  and,  to  be  printed  and  indexed 43 

number  to  be  delivered  to  the  court 43 


It 

if  defendant  is  imprisoned  under  order  of  arrest 86 

Kroceedlnirii  t 

stay  of,  for  change  of  venue 48 

P«bllesit|oiii 

papers  in  first  department 7C 

opinions    of   Appellate    Division 76 

H«^a1   esitAte: 

of  infants,  lunatics,   etc.,   sale  of 55 

proceeds   of    sale    brought    into    court .* ^ 

>i 

of  debtor's  estate,   powers  and  duties 77 

suits  by   ^. ?• 

of  corporation,   motion   for  appointment  of,   where  made 60 

apiiointment  of  counsel  by 81 


t 

duties  of 79 

non-suit  before    '.  .» S0 

report  of " 30 

testimony  of  witnesses,  when  to  be  signed 30 

exceptions    before    » 80 

report  of,  on  petition  to  sell  property  of  infants,  etc 56 

who   may   be    s 79 

deposit  of  moneys  by - < 79 

to  determine  intereM  of  parties  in  surplus  ns^oaeys 4 64 

to  determine  title  of  premises  on  partition. j 66 

in  action  for  divorce i ,  ^^ 


to  be  folioed  and  indorsed 19 

referee's,  on  petition  to  sell  property  of  infants,  etc 56 

I 

of  sheriff,  how  compelled 6 

Rales: 

courts  may  make • 83 

practice  in  case  not  covered  by 84 

Sale  I 

judffroent  for,  on  mortgage  foreclosure 61 

of  unds  in  the  cities  of  New  York,  Brooklyn  and  Buffalo 62 
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Separation  I 

action  -for.       (See  Divorce.) 

Servleei  Rule. 

of  summons,  proof  of,  how  made IS 

proof  of,  not  reauired  when  made  by  sheriff liS 

in  actions  for   divorce 18 

Sheriffs 

return  of,  how  compelled 6 

Subpoenal 

for  witnesses  under  depositions 17 

duces  tecum,  against  public  department  or  officer i. •••        9 

Svmmlnir  npi 

on  trial  of  issues 29 

Snmmonfit 

proof  of  service  of,  how  made. 18 

in  actions  f pr  divorce » IS 

Svprpme   Court  t 

papers  in,  where  filed '. 2 

Surplus   money*  I 

disposition  of,  on  sale  of  mortgaged  premises 61 

application  for,  how  determined '. .  .  64 

rights  of  parties  to,  how  ascertained 64 

Snrroirates'   Court*  t 

papers  in,  where  filed 2 

Trials 

complaint  dismissed  on  neglect  to  bring  issue  of  fact  to 36 

4*rust  company  t 

application  for  deposit  of  money-  paid  into  court 6S 

accounts  of,  for  money  deposited  with 69 

drafts  upon,  what  to  state 69 

VJudertakiniTM : 

in  actions  or  special  proceedings  to  be  filed 4 

iustification  of  sureties 5 

now  proved  or  acknowledged 5 

attorney  or  counselor  not  to  be  surety 5 

Wrttnemieiit 

examination   of 29 

compelling  attendance  of,  under  depositions  within  State 17 

testimony  of,  before  referee,  when  to  be  signed SO 

W^rlti 

petitions  and  affidavits  to  be  filed 4 
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BOLES  OF  THE  APPELLATE  DIVISION,  FIRST  DEPART- 
MENT. 


RULE  L 

When  Court  opens. —  The  Court  will  open  at  2  o'clock  and  con- 
tinue until  6  o'clock  in  the  afternoon,  unless  sooner  adjourned; 
ejxept  that  on  motion  days  the  Court  tvill  open  at  10:30  o*clock 
m  the  forenoon,     (Rule  I,  as  amended  December  17,  1909.) 

RULE  n. 

Motion  days;  calendar;  ex  parte  business. —  The  first  and  third 
Fridays  succeeding  the  first  and  third  Mondays  of  each 
month,  or  such  other  days  as  shall  be  designated  for  hear- 
ing appeals  from  orders  by  the  Appellate  Division,  shall  be 
motion  days.  The  clerk  will  make  up  a  calendar  for  each 
motion  day  of  all  motions  noticed  to  be  heard  on  that  day.  A 
note  of  issue,  stating  the  nature  of  the  motion  and  the  day  for 
which  it  has  been  noticed,  must  be  filed  with  the  clerk  before  12 
o'clock  noon  on  the  day  preceding  the  day  for  which  the  motion 
is  noticed.  The  motion  calendar  will  be  called  by  the  clerk  at  10 
O'clock  on  each  motion  day,  when  all  motions  to  be  submitted 
without  oral  argumciit  must  be  submitted.  Where  a  motion  is  to 
be  orally  argued  the  same  will  be  marked  ready  on  the  call  by 
the  clerk,  and  will  be  heard  by  the  Court  at  10:30.  (Rule  II,  as 
amended  December  17,  1909.) 

RULE  III. 

Appeals  from  orders;  time  allowed;  submission. —  Appeals  from 
orders  will  be  heard  only  upon  motion  days,  the  calenclar  of  which 
will  be  taken  up  immediately  after  the  disposition  of  the  motion 
calendar.  On  the  argument  of  such  appeals  not  more  than  fifteen 
minutes  will  be  allowed  to  each  side,  except  when  the  Court  other- 
wise orders.  Appeals  from  orders  which  have  been  placed  upon 
the  calendar  may  be  submitted  by  the  parties,  with  the  approba- 
tion of  the  Court,  at  any  time  during  the  term,  upon  delivering 
to  and  leaving  with  the  clerk  the  requisite  number  of  printtnl 
copies  of  the  points. 

RULE  IV 

Appeals  from  orders;  return;  dismissal;  postponement  of  argu- 
ment of  non-enumerated  case  by  consent. —  Appeals  from  ordeiM 
may  be  noticed  for  argument  on  any  motion  day.  The  appellant 
or  moving  party  must  file  with  the  clerk  of  the  Appellate  Division, 
at  least  eight  days  Ijefore  the  day  upon  which  hucIi  appeal  shall 
have  been  noticed,  a  note  of  issue,  which  shall  state  the  day  upon 
which  the  notice  of  appeal  shall  have  been  servH,  and  nineteen 
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as  requiretl  by  Rule  41  of  the  (Jenoral  Rules  of  Practice,  with  an 
nttidavit  showing  the  service  of  three  printed  copies  thereof  iipcm 
the  attorney  for  the  respondent,  together  with  a  notice  of  argu- 
ment of  the  appeal  with  admission  or  pr(X)f  of  service;  and  the 
clerk  shall  thereupon  place  the  appeal  upon  the  calendar  for  the 
day,  upon  which  such  appeal  shall  have  been  noticed.  If  an  ap- 
peal shall  have  been  noticed  for  argument  by  the  respondent,  and 
the  appellant  or  other  party  whose  duty  it  is  to  file  nineteen 
copies  of  the  papers  upon  which  the  appeal  is  to  be  heard,  printed 
as  required  by  the  General  Rules  of  Practice,  shall  fail  to  file  the 
same  at  least  eight  days  before  the  day  for  which  such  appeal  is 
noticed,  the  opposite  party  may  move  upon  affidavit  and  upon 
four  days'  notice  pi  motion  that  the  appeal  be  dismibsed  or  thai 
judgment  be  rendered  in  his  favor. 

At  any  time  before  3  o'clock  of  tlie  day  preceding  the  day  upon 
which  a  non-enumerated  case  shall  have  been  noticed  for  argument, 
or  to  which  the  hearing  thereof  shall  have,  "been  .adjc^rned,  the 
respective  counsel  may  file  a  written  consent  with  the  clerk  that 
the  case  may  be  set  down  for  a  subsequent, motion  day;  and  cases 
set  down  will  be  added  to  the  calendar  of  that  day  at  the  foot  of 
the  cases  remaining  thereon  undisposed  of  without  further  notice. 
(Amended,  1913.) 

RULE  V. 

Calendar  of  enumerated  cases;  note  of  issue;  return;  dismissal; 
preferred  causes. —  The  (^lerk  will  4nake  up  a  calendar  of  enu- 
merated causes  for  each  term  of  the  Court,  which  aliall  consist  of 
the  enumerated  causes  upon  the  calendar  of  the  preceding  term 
undisposed  of,  to  which  shall  he  added  new  cases  which  shall  have 
been  noticed  as  hereinafter  provided. 

The  appellant,  the  plaintiff  in  a  controversy  submitted  to  the 
Court  under  section  1279  of  the  Ccxle  of  Civil  Procedure,  the  re- 
lator in  a  writ  of  certiorari,  or  the  moving  party  in  a  case  to  be 
heard  as  an  eniunerated  case,  shall  file  with  t^e  clerk  of  the 
Appellate  Division,  within  the  time  prescril^ed  by  Rule  XLI  of  the 
General  Rules  of  Practice,  a  printed  copy  of  the  papers  upon 
which  the  appeal  or  ca.se  is  to  \w  heard,  duly  certified  as  required 
by  the  rule,  and  nineteen  copies  of  the  printed  papers  upon  w^hich 
the  case  is  to  be  heard,  printed  as  required  by  the  General  Rules 
of  Practice  with  iu\  admission  of  service  or  an  affidavit  showing 
the  service  of  three  printed  copies  thereof  upon  the  attorney  for 
the  respondent  or  opposing  party.  After  the  printed  copies  of  the 
papers  shall  have  been  duly  filed  as  hereinbefore  required,  and 
after  the  printed  copies  of  the  points  shall  have  bi^en  filed  by  the 
appellant  or  moving  party,  as  required  by  Rule  VI,  either  party 
may  notice  the  case  for  argument  for  any  day  in  the  terra,  and 
upon  filing  of  such  notice  of  argument,  with  admission  or  proof 
of  service,  with  the  clerk  of  the  Court,  and  a  note  of  issue  which 
shall  state  the  day  upon  which  the  notice  of  appeal  was  served, 
the  clerk  shall,  upon  the  day  for  which  the  same  shall  have  been 
noticed,  place  the  case  upon  the  calendar  at  the  foot  thereof. 

In  case  the  pnrty  whose  duty  it  is  to  file  and  serve  the  printed 
papers,  shall  rail  to  file  or  serve  the  same,  as  hereinbefore  re^ 
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quiretL  the  oppc)sing  party  may  move  upon  four  clays*  notice  that 
the  appeal  be  dismissed^  or  that  judgment  or  order  l)e  rendered  in 
his  favor. 

Either  party  to  an  appeal  which  by  law  is  entitled  to  a  prefer- 
ence may  serve  with  the  notice  of  argument  a  notice  that  applica- 
tion will  be  made  on  the  next  motion  day  for  an  order  placing  the 
cause  upon  the  day  calendar  upon  a  day  named  in  the  notice  of 
motion,  and  8uch  application  will  be  heard  as  a  motion  on  the 
motion  day  for  which  the  same  is  noticed.  (Amended  March, 
1911,  1913.) 

RULE  VI. 

Bay  calendar;  points. —  Within  twenty  days  after  the  papers 
apon  which  an  appeal  is  to  be  heard  shall  have  been  filed  with  the 
cierk  of  the  Court  as  required  by  Rule  XLI  of  the  General  Rule's 
of  Practice  and  by  Kule  V  of  these  rules,  except  when  the  papers 
are  filed  in  July,  August  or  September,  the  appellant,  plaintiff  in 
a  controversy  submitted  to  the  Court  under  section  1270  of  the 
Code  of  Civil  Procedure,  the  relator  in  a  writ  of  certiorari,  or  the 
moving  party  in  a  case  to  be  heard  as  an  enmneratetl  case,  shall 
file  with  the  clerk  eighteen  printed  copies  and  serve  on  the  attor- 
ney for  his  opponent  three  printed  copies  of  the  points  to  be  relied 
aptm  by  him,  with  a  reference  to  the  authorities  to  be  cited. 
When  tiie  papers  are  filed  in  July,  August  or  September,  then  the 
points  must  be  filed  and  served  at  least  fifteen  days  before  the 
first  Tuesday  of  October.  Within  ten  days  after  such  service  the 
respondent  or  defendant  shall  file  with  the  clerk  eighteen  printed 
copicia  and  serve  on  the  attorney  for  the  appellant  or  moving 
party  three  printed  copies  of  the  points  to  l^e  relied  upon  by  him, 
with  a  Teferenoe  to  the  authorities  to  be  cited.  If  the  appellant 
or  moving  party  desires  to  present  points  or  authorities  in  reply 
he  shall  file  with  the  clerk  eighteen  printed  copies  and  serve  three 
printed  copies  thereof  on  the  attorney  for  his  opponent  within  five 
days  after  the  receipt  of  his  opponent's  points.  No  points  shall  be 
received  by  the  Court  on  the  argument  or  submission  of  the  appeal 
unless  they  shall  have  been  filed  and  served  as  above  provided. 
At  4  o'clock  on  each  day  the  clerk  will  make  up  a  calendar  of 
fifteen  enumerated  cases  for  the  next  day.  A  case  on  snch  day 
calendar  will  not  be  reserved  or  postponed  except  by  order  of  the 
Court  upon  special  cause  shown.  At  any  time  after  the  tiling  of  a 
note  of  laaue  in  an  enumerated  cause  and  before  it  shall  have  hiH*n 
placed  on  the  day  calendar,  a  written  consent,  signed  by  the  at- 
tomevs  or  counsel  who  are  to  argue  the  case,  that  the  appeal  1)e 
set  down  for  any  future  day  of  the  term  may  be  filed  with  the 
clerk,  and  such  case  ahall  be  placed  on  the  day  calendar  for  such 
day  at  the  end  of  the  cases  remaining  thereon  undisposed  of  in 
the  order  upon  which  they  have  been  set  down,  provided  that  no 
more  than  fifteen  cases  shall  be  placed  on  any  day  calendar,  and 
provided  that  such  case  would  have  been  reached  on  the  gcnieral 
calendar  if  not  so  set  down.  If  an  appellant  or  moving  party  is 
in  default  in  filing  and  serving  the  points  hereinbefore  required, 
the  opposing  party  may  move  upon  four  days'  notice  to  dismiss 
the  appeal  or  for  final  judgment  or  final  order,  as  the  case  n- 
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quires.  If  the  respondent  is  in  default  in  filing  and  serving  the 
points  hereinbefore  required  he  will  not  be  heard  except  by  special 
leave  of  the  Court.     (Kule  VI,  as  amended  March  23,  1911.) 

RULE  VIL 

Submission  on  points. —  In  any  case  in  which  the  printed  copies 
of  the  papers  upon  which  an  appeal  is  to  be  heard  siiall  have  been 
tiled  with  the  clerk  of  the  Appellate  DiviHion.  as  required  by 
Kule  41  of  the  General  Rules  of  Practice,  and  the  prirted  copies 
of  the  points  tiled  with  the  clerk,  as  required  by  Rule  tt  of  the 
KuleH  of  the  Appellate  Division  for  the  First  Department,  either 
party  may,  by  a  written  stipulation  filed  with  the  clerk,  submit 
the  appeal  upon  the  printed  papers  and  points  filed  as  aforesaid. 

RULE  VIIL 

Motions  for  reargument. —  Motions  for  reargument  must  be 
noticed  for  the  first,  second  or  third  motion  days  after  the  appeal 
haa  been  decided.  Such  motions  will  only  be  heard  on  notice  to 
the  adverse  party,  stating  briefiy  the  grounds  upon  which  a  re- 
argument  is  asked;  and  such  motion  must  be  submitted  on  printed 
briefs  stating  concisely  the  points  supposed  to  have  bc»en  over- 
looked or  misapprehended  by  the  Court,  and  with  proper  refer- 
ence to  the  particular  portion  of  the  case  and  the  authorities  re- 
lied upon,  and  a  printed  copy  of  the  opinicm,  and  coimsel  will  not 
be  heard  orally.     (Kule  Vlll,  as  amende<l  December  17,  1909.) 

RULE  IX. 

When  supplemental  brief  may  be  submitted;  counsel  having 
cases  on  same  day  calendar  in  first  and  second  departments. — 
No  brief  or  memorandum  of  authorities  will  be  received  by  the 
Court  after  the  argument  of  a  motion  or  an  appeal,  unless  per- 
mission be  given  bv  the  Court  for  its  submission  after  notice  to 
opposing  counsel  of  the  applicaticm  for  such  permission. 

In  the  event  of  counsel  having  ca«es  upon  the  day  calendars  of 
the  Appellate  Divisions  of  the  First  and  Second  Departments  on 
the  same  day,  such  counsel  shall  attend  the  Court  in  that  depart- 
ment in  which  his  case  stands  nearest  the  head  of  such  day  cal- 
endar; and  his  case  upon  the  calendar  of  the  other  department 
will  be  held  until  the  argiunent  of  the  case  is  finishe<l  in  the 
department  in  which  he  is  first  required  to  attend.  In  the  event 
of  counsel  having  cases  upon  each  of  the  day  calendars  of  the 
said  departments  upon  the  same  day,  which  stand  equally  dis- 
tant from  the  heads  of  the  respective  day  calendars,  such  counsel 
shall  attend  Court  in  the  First  Department. 

RULE  X. 

Appeals  from  City  Court  and  Municipal  Court. —  Applicatior? 
•*  to  a  justice  of  the  Appellate  Division  of  the  First  Judicial  De- 
partment," under  section  1.344  of  the  Code  of  Civil  Procedure,  for 
the  allowance  of  an  appeal  to  Ik*  taken  to  such  Appellate  Division 
from  the  determination  of  the  justices  designated  to  hear  appeals 
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from  the  City  Court  of  the  city  of  New  York  and  the  Municipal 
Courts  of  the  Boroughs  of  Manhattan  and  the  Bronx,  may  be 
made  upon  any  motion  day  within  two  months  after  duch  deter- 
mination, unless  the  determination  is  made  within  two  months  of 
the  last  motion  day  prior  to  the  tirst  day  of  July,  in  which  case 
they  may  be  made  on  the  first  motion  day  in  the  October  term; 
and  must  be  upon  notice  of  two  days  to  the  opposite  party  or 
parties,  and  a  note  of  issue  filed,  and  the  same  put  upon  the 
calendar  of  motions  in  the  manner  provided  by  Rule  II  of  the 
Appellate  Division  rules  relating  to  the  hearing  of  motions. 

The  papers  up<3n  which  such  application  is  made  must  contain 
a  copy  of  the  opinion  of  the  justices  below,  if  any;  a  copy  of  the 
printed  record  in  the  court  bfelow,  if  any;  a  concise  statement  of 
the  grounds  of  alleged  error,  and  proof  of  due  service  of  the 
papers  upon  which  the  application  is  founded.  Upon  the  calling 
of  the  motion  calendar,  such  applications  must  be  submitted  with- 
out argument.  Such  applications  will  not  be  entertained  unless 
an  application  for  leave  to  appeal  has  first  been  made  to  the 
justices  by  whom  such  determination  was  made,  in  the  manner 
provided  by  Rule  VII  for  the  regulation  of  the  hearing  of  appeals 
from  the  City  Court  of  the  city  of  New  York  and  the  Municipal 
Courts  of  the  boroughs  of  Manhattan  and  the  Bronx,  and  has 
beeif  denied.     (Amended  December,  1909,  1913.) 

RULE  XI. 

Applications  for  admission  to  practice. —  Every  application  for 
admission  to  practice  as  an  attorney  and  counsellor-at-law  under 
Rule  2  of  the  Rules  of  the  Court  of  Appeals  for  the  admission  of 
attorneys  and  counsellors-at-law  shall,  in  addition  to  the  proof 
required  by  said  rule  and  by  Rule  1  of  the  General  Rules  of  Prac- 
tice, present  to  the  Court  proof  of  the  qualifications  required  for 
the  admission  of  an  attorney  and  counsellor-at-law  in  the  State 
in  which  he  had  been  admitted  and  had  practiced,  and  the  nature 
of  the  examination  required  of  an  applicant  for  admission  to 
pra/Hice  as  an  attorney  and  counsellor-at-law  in  such  State. 

E'very  application  for  admission  to  practice  imder  Rule  2  of  the 
Rules  of  the  Court  of  Appeals  for  the  admission  of  attorneys  and 
counsellors-at-law  shall  be  referred  to  the  Committee  on  Char- 
arter,  who  shall  report  to  the  Court  upon  the  character  of  the 
applicant  and  his  qualifications  to  be  admitted  to  practice  in  the 
Courts  of  this  State,  and  no  person  will  be  admitted  to  practice 
on  such  an  application  until  after  the  Committee  on  Character 
shall  have  made  its  report.  (Rule  XI,  amended  December  28, 
1910.) 


Non-enumerated  motions. — Appeals  from  orders  may  be  noticed 
for  argument  for  any  motion  day  at  10:30  o'olnek  A.  M.  Nine- 
teen copies  of  the  appeal  jmpers  must  be  delivered  to  the  clerk 
with  the  note  of  issue,  etc.,  at  least  eight  days  before  tlie  day 
for  which  the  appeal  shall  have  been  noticed  for  argument. 
Nineteen  eopies  of  the  points  in  eases  upon  the  Day  Calendar 
of  uuu-euumerated  motions  shall  be  delivered  to  the  clerk  in  hib 
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office  before  10:30  a.  m.,  and,  before  the  argument,  to  the  oppoainff 
counsel  three  copies. 

APPELLATE   DTVIBTON  —  SUPREME    COURT  —  ELBCTIOX 

CASES. 

The  justices  of  the  Appellate  Division  of  the  Supreme  Court'  in 
the  Finjt  Judicial  Department  do  hereby  malce  and  establish  the 
following  rules  to  promote  the  efficient  administration  of  ju8ticf 
in  relation  to  the  hearing  and  determination  of  any  questions 
arising  under  the  Election  Law  (chapter  909  of  th«  Laws  of 
1890,  and  the  amendments  thereto): 

Rule  1.  All  applications  to  the  Supreme  Court  or  a  ju&tice 
thereof  to  review  the  determination  and  acts  of  the  election 
officers  under  section  6^  of  the  Election  Law  (chapter  OOO  of  the 
Laws  of  1890,  as  amended);  all  applications  for  a  writ  of  man- 
damus under  section  114  of  the  said'  Election  Law,  and  all  other 
applications  to  the  Supreme  Court  or  a  justice  thereof  under  any 
of  the  other  provisions  of  the  said  Election  Law,  slmll  be  made 
to  Special  Term,  Part  I  of  the  Supreme  Court  of  the  Firet  Judi- 
cial District.  The  justice  assigned  to  such  term  may  hear  and 
determine  any  such  proceeding  or  may  assign  any  such  proceed- 
ings to  the  other  parts  of  the  Special  Term  for  hearing  and 
decision,  and  such  application  shall  have  precedence  over  all 
other  business  at  any  pa,rt  of  the  Special  Terra.  The  final  order 
determining  such  special  proceeding  should  in  each  case  state 
tlie  facts  found  by  the  Special  Term  upon  which  the  determina- 
tion is  made  and  the  determination  of  the  Court  upon  the  £a<;tg 
thus  stated. 

Rule  2.  Ai)peal  from  any  final  order  entered  in  a  proceeding 
specified  in  Rule  1  shall  be  brought  on  for  hearing  at  such  time 
on  such  day  as  the  Appellate  Division  shajl  designate  by  an 
order  which  will  be  gianted  on  the  application  of  any  party  to 
such  a  special  proceeding. 


RULES  OF  THE  APPELLATE  DIVISION,  SECOND  DEPAltX- 

MENT. 

Relating  to  the  Calendar,  Admission  of  Attorneys  and  Naturaliza- 
tion. 

ENUMERATED  CALENDAR. 

Seventeen  (17)  copies  of  the  case  must  be  delivered  to  the 
Clerk  })eforp  tho  commencement  of  the  argument. 

The  appellant's  brief  and  points  in  a  cause  which  is  on  the 
printed  calendar  shall  be  filed  with  the  clerk  and  shall  be  served 
on  tlie  atlorney  for  the  resjiondcnt  at  least  live  (i5)  days  before 
the  first  day  of  the  term.  The  appellant  shall  file  with  the  clerk 
seventeen  (17)  printed  copies  and  serve  on  the  attorney  for  the 
respondent  three  (3)  print <*d  copies  of  his  said  brief  and  points. 
Within   five    (ii)    days    after    such    service    the    respondent    shall 
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file  with  the  clerk  seventeen  (17)  printed  copies  and  serve  on 
th*-  attorney  for  the  appellant  thrie  (3)  printed  copies  of  his 
brief  and  points.  If  the  appellant  desires  to  present  brief  or 
|>oitits  In  reply,  he  fthall  file  wth  the  elerk  seventeen  (17)  printed 
copios  thereof  and  serve  thrive  (3)  printe<:l  copies  thereof  on  the 
attorney  for  the  respondent  within  three  (3)  days  after  the 
receipt  of  the  respondent'^  points. 

When,  according  to  this  rule,  an  appellant  is  in  default,  the 
appeal  may,  without  previous  notice,  be  dismissed  on  motion 
when  the  cause  is  reached  for  argument:  and  \^hen  a  resjwndent 
is  in  default,  he  will  not  be  heard  excei)t  by  h'ave  of  the  Court. 

This  rule  shall  not  apply  t^  appeals  from  orders. 

NON- ENUMERATED  CALENDAR. 

Seventeen  (17)  copies  of  the  appeal  papers  and  point's  must  be 
delivered  to  the  clerk  before  the  conlmencement  of  the  ar{»iimrnt. 

Attrniion  is  called  to  Gmeral  Rule  41,*  as  printed  in  this 
Calendar^  and  to  the  8-pcoial  nife  in  connection  theretoith.  If 
this  Rule  is  not  strictly  complied  xoithy  such  causes  as  are  therein 
referred  to  cannot  be  placed  upon  the  Calendar, 

Special  Rule. 

TVlicn  a  motion  Is  made  to  dismiss  an  appeal  for  want  of 
prosecution  or  other  neglect,  the  party  desiring  to  oppose  such 
a  motion,  in  addition  to  affidavits  stating  facts  excusing  the 
delay,  must  also  submit  alEdavits  stating  concisely  the  facts  out 
of  which  the  controversy  arose  and  the  questions  of  law  and 
fact  involved  in  the  said  appeal,  and  showing  that  the  appeal 
Is  a  meritorious  one. 

Attention  is  called  to  section   1353,  Code  of  Civil  Prooedwe, 

CALENDAR  PRACTICE. 

RULE  I. 

Appeals  from  orders. — ^Appeals  from  orders,  heard  as  non- 
enumerated  motions,  will  be  placed  upon  a  separate  calendar 
and  called  upon  the  first  day  of  the  term. 

RULE  n. 

Calendars. — A  new  calendar  will  be  made  up  for  the  January 
term.  Calendars  for  subsequent  terms  during  the  year  will  be 
made  up  by  adding  to  the  calendar  of  the  previous  terra  all  new 
appeals  to  be  placed  in  regular  order,  according  to  the  date  of 
appeal  on  compliance  with  the  requirements  hereinbefore  pro- 
ecribed.  An  appeal  passed  during  any  term  may  be  brought  on 
for  argument  on  any  day  during  the  first  week  of  a  8ul)He(|uent 
term  upon  stipulation,  nr  upon  f<?ur  days'  notice  to  tlic  tipjiosiu" 
party  and  on  filing  with  the  clerk  such  stijiulation  or  proof  of 
servire   of   such    notice,   the   clerk   will    cause    tlie   appeal   to    he 

*  Ueneral  Rule  41  not  printed  here.     See  ante  p.  92 
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placed  on   the  Day  Calendar  of  the  day  named  in  such  notice 
or  stipulation. 

RULE  ni. 

Appeals  from  orders;  when  heard. — Appeals  from  orders  will 
also  be  h<»ard  on  the  third  Monday  of  each  term,  and  notices 
of  argument  may  be  given  for  such  day,  and  the  calendar  for 
such  day  will  consist  of  causes  not  called  on  the  first  Monday, 
and  other  causes  in  which  the  appeal-papers  and  affidavit  of 
service  thereof  have  been  filed  with  the  clerk,  as  required  by 
section  1353  of  the  Code  of  Civil  Procedure  and  the  General 
Rules  of  Practice. 

RULE  IV. 

Day  calendar  of  non-enumerated  causes. —  Kon- enumerated 
causes  will  be  placed  upon  the  Day  Calendar  for  the  first  Monday 
and  second  Friday  of  the  term,  and  the  hearing  of  such  causes 
will  continue  from  day  to  day  until  completed.  The  calendar 
for  other  days  will  consist  of  as  many  causes  as  shall  be  placed 
thereon  from  the  general  Calendar  in  their  numerical  order. 

RULE  V. 

Reservation  of  causes. —  Causes  can  be  reserved  by  consent  for 
a  day  subsequent  to  the  time  when  they  would  be  reached  in 
their  order,  but  not,  however,  later  than  the  first  week  of  the 
term.  A  stipulation  for  reservation  must  be  filed  with  the  clerk 
before  the  Day  Calendar  is  made  up  ( 1  o'clock  P.  M. ) . 

RULE  VI. 

Motions. —  Motions  other  than  appeals  from  orders,  will  be 
heard  on  the  first  Monday  and  second  PYiday  of  the  term,  and 
notes  of  issue  therefor  must  be  filecl  with  the  clerk  at  least  two 
days  before  the  day  for  which  they  are  noticed. 

RULE  VIL       * 

Notes  of  issue  in  appeals  from  orders. —  No  appeal  from  an 
order  will  be  heard  unless  it  is  placed  on  the  Non- Enumerated 
Calendar.  The  attorney  or  party  intending  to  move  such  an 
appeal  for  argument  shall  at  least  eight  days  before  the  time  of 
the  making  up  of  the  calendar,  file  with  the  clerk  a  note  of  issue, 
specifying  the  date  of  the  service  of  the  notice  of  appeal  and 
stating  that  the  cause  is  to  be  put  on  the  Non- Enumerated  Cal- 
endar. No  cause  shall  be  put  on  the  Enumerated  or  Non- Enu- 
merated Calendar  until  the  papers  required  by  General  Rule  41 
shall  have  been  filed  w'ith  the  clerk. 

RULE  VIII. 

Notes  of  issue  in  preferred  causes. — A  party  who  desires  to 
have  a  cause  heard  as  a  preferred  cause,  muf^t,  in  his  note  of 
issue,  state  his  claim  for  preference,  as  provided  in  section  793 
of  the  Code;  or  if  an  order  giving  the  cause  a  preference  has 
been  made  under  that  section,  the  note  of  issue  mujst  be  accom- 
panied with  a  copy  bf  such  order.     The  clerk,  in  making  up  the 
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calendar,  shall  place  such  preferred  causes  at  the  head  of  the 
general  calendar,  indicating  that  they  are  preferred,  and  that 
class  to  which  they  belong. 

RULE  IX. 

Criminal  causes  may  be  put  upon  the  calendar  at  any  time. — 
Appeals  in  criminal  causes,  brought  after  making  up  the  calendar, 
or  too  late  to  be  placed  upon  the  calendar,  may  be  put  upon  the 
calendar  at  any  time,  and  brought  on  for  hearing  as  preferred 
causes,  upon  a  notice  of  ten  days  to  the  adverse  party,  as  pro- 
vided in  section  535  of  the  Criminal  Code.  A  note  of  issue  must 
be  filed  with  the  clerk  at  least  five  days  before  the  day  on  which 
the  cause  is  to  be  heard,  'and  he  shall  put  the  same  upon  the 
calendar  for  the  day  on  which  it  shall  be  noticed,  or  upon  which 
it  shall  be  ordered  by  the  Court,  or  stipulated  by  the  parties 
to  be   heard. 

'  RULE  X.  , 

Endorsement  on  brief. —  Tn  order  to  facilitate  the  work  of  the 
reporter  the  counsel  who  argues  the  cause  orally  shall  endorse 
his  name  on  upper  right  hand  corner  of  first  page  of  brief. 

RULE  XI. 

Motions  for  re-arjrument. —  Motions  for  re-argument  will  be 
heard  only  on  notice  to  the  adverse  party,  stating  briefly  the 
ground  upon  which  a  re -argument  is  asked,  and  sucli  motions 
must  be  submitted  upon  printed  briefs,  stating  concisely  the 
points  supposed  to  have  been  overlooked  or  misapprehended  by 
the  Court,  with  proper  reference  to  the  particular  portion  of  the 
case  and  the  authorities  relied  on;  and  a  copy  of  the  opinion 
deliTered  by  the  Court  in  deciding  the  cause;  and  counsel  tcill 
not  be  heard  orally. 

RULE  xn. 

Statute  cited  in  brief  —  When  a  statute  is  cited,  so  much 
thereof  as  may  be  deemed  necessary  to  the  decision  of  the  case 
should  be  printed  at  length  on  the  brief. 

RULE  XIII. 

Costs. —  The  general  rule  will  prevail  of  imposing  costs  on  the 
decision  of  motions. 

Attention  is  called  to  section  1355,  Code  of  Civil  Procedure, 
Remittitur. —  The  remittitur  to  be  transmitted  pursuant  to 
section  1355  of  the  Code  shall  contain  a  copy  of  the  judgment 
order  of  this  court,  and  the  record  which  has  been  filed  with  the 
clerk,  and  shall  be  sealed  with  the  seal  and  signed  by  the  clerk 
of  this  court. 

RxTLEs   Relathto   to  the   Admission   of   Attobneys   in   the 

Second  Department. 

Notice  of  the  time  of  application  for  admission  as  attorneys  by 
those  who  have  passed  the  examination  prescribed  by  the  rules 
of  the  Court  of  Appeals,  will  be  published  in  the  '*  Law  Journal/' 
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at  which  time  ai)])1ieants  must  file  with  the  clerk  the  papers 
enumerated  in  Rule  T  of  the  General  Rules  of  Practice,  and 
appear  personally  before  the  Committee  on  Character  to  furnish 
such  information  as  the  committee  may  desire  from  them. 

Rules    Reqijlatiwg    thb    Procedure   upon    Appucations    for 
Naturalization  in  the  Supreme  Court  in  the  Sbcx)Nd 

Department. 

All  applications  of  aliens  to  become  citizens  of  the  United 
States  must  be  heard  at  the  various  Special  Terms  as  directed 
and  indicated  in  the  assignment  of  Justices  for  holding  such 
terms. 

If  the  applicant  fail  to  appear  at  the  time  and  place  specified 
in  such  application,  the  application  will  be  dismissed  without 
prejudice  to  a  fresh  application. 

If  he  appear  .and  for  any  reason  the  hearing  is  not  completed 
upon  the  stated  day  aforesaid,  the  Court  may  complete  such 
hearing  and  take  final  action  upon  any  subsequent  day  to  \diich 
the  matter  shall  be  publicly  adjourned  by  the  direction  of  the 
Justice  presiding. 

(Amended  December   10,   1909.) 

When  Counsel  Have  Cases  on  Same  Day  in  First  and  Second 

Departments. 

In  the  event  of  counsel  having  cases  upon  the  day  calendars 
of  the  Appellate  Divisions  of  the  First  and  Second  Departments 
on  the  same  day,  such  counsel  shall  attend  the  Court  In  that 
Department  in  which  his  case  stands  nearest  the  head  of  such 
day  calendar;  and  his  case  upon  the  calendar  of  the  other 
Department  will  be  held  until  the  argument  of  the  case  is  finished 
in  the  Department  in  which  he  is  first  require^d  to  attend. 

In  the  event  of  counsel  having  cases  upon  each  of  the  day  cal- 
endars of  the  said  l)e])artmcnts  upon  the  same  day,  w^hich  stand 
equally  distant  from  the  heads  of  the  respective  day^  calendars, 
such  counsel  shall  attend  Court  in  the  First  Department. 

RULE  I. 

All  bonds  executed  by  individual  sureties  in  accordance  with 
the  provisions  of  section  J)  of  chapter  444  of  the  Laws  of  1908, 
and  the  Rules  of  the  Court  of  Appeals  adopted  pursuant  thereto, 
must  contain  a  statement  of  the  place  of  residence  of  each 
surety,  giving  the  street  and  the  number  thereof,  if  such  resi- 
dence is  BO  known  and  designated,  and  in  addition  to  the  facts 
required  by  tlie  Rules  of  the  Court  of  Appeals  to  be  stated  in 
the  affidavit  of  justification,  each  surety  must  specifically  state 
what  property  is  owned  l)y  him,  giving  a  brief  description  thereof, 
and  also  state  the  value  of  the  same  and  what,  if  any,  liens  or 
encumbrances  there  are  on  such  property,  with  a  brief  descrip- 
tion of  the  nature  and  amount  of  such  lien.  (Adopted  March 
4,  1909.) 
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THIRD  DEPARTMENT. 
Special  Rule  for  Applicatioxs  fob  Leave  to  Appeal  to  this 

COUBT. 

Applications  to  a .  justice  of  the  Appellate  Division  of  the 
Second  Judictal  Departmeht,  under  section  1344  of  the  Code  of 
Civil  Procedure,  for  the  allowance  of  an  appeal  to  be  taken  to 
such  Appellate  Division  from  the  determination  of  the  justices 
designated  to  hear  appeals  from  the  Municipal  Courts  of  the 
Boroughs  of  Brooklyn,  Queens  and  Richmond,  may  be  made  upon 
any  motion  day  within  two  months  after  such  determination, 
unlesa  the  determination  is  made  within  two  montlis  of  the 
last  motion  day  prior  tb  the  first  day  of  July,  in  which  case  they 
may  be  made  on  the  first  motion  day  in  the  September  term, 
and  must  be  upon  notice  of  two  days  to  the  opposite  paity  or 
parties,  and  a  note  of  issue  filed,  and  the  same  put  upon  the 
calendar  of  motions  in  the  manner  provided  by  Rule  VI  of 
Calendar  Practice  Rules  of  the  Appellate  Division  of  the  Second 
Judicial  Department  relating  to  the  hearing  of  motions. 

The  papers  upon  which  such  application  is  made  must  con* 
tain  a  copy  of  the  opinion  of  the  justices  below,  if  any;  a  ccpy 
of  the  record  in  the  court  below,  a  concise  statement  of  the 
grounds  of  alleged  error,  and  proof  of  due  service  of  the  papers 
upon  which  the  application  is  founded.  Upon  the  calling  of 
the  Motion  Calendar  such  applications  must  be  submitted  with- 
out argument.  Before  such  application  can  be  entertained  it  must 
first  have  been  made  to  the  justices  by  whom  the  dctermina 
tion  was  made,  in  the  manner  provided  by  Rule  IX  of  the  Appel- 
late Term  of  the  Supreme  Court  in  the  Second  Judicial  Depart- 
ment, and  have  been  by  them  denied.  If  the  appeal  be  allowec' 
the  papers  must  be  printed  and  placed  upon  the  calendar  as  pro- 
rided  by  Rule  41  of  the  General  Rules  of  Practice. 

(Added  December  11,  1914.) 

SULES    OF    THE    APPELLATE    DIVISION,    THIRD 

DEPARTMENT. 

RULE  I. 

Appeals  from  orders  and  compensation  appeals. — Appeals  from 
orders  shall  be  put  upon  the  non -enumerated  calendar.  Appeals 
in  compensation  cases  shall  be  put  upon  tlie  compensation 
appeals  calendar  immediately  following  the  non -enumerated 
calendar.  The  argument  of  both  such  classes  of  cases  will  be 
heard  only  upon  the  first  day  of  a  term  and  the  days  imme- 
diately following,  until  they  shall  all  be  disposed  of,  before  tlie 
general  calendar  shall  be  taken  up.  But  submission  of  such 
appeals  will  be  received  on  any  day  during  the  term. 

Appeals  from  orders  and  compensation  appeals  which  are  not 
upon  the  calendar  when  printed,  may,  after  papei«  have  been 
filed  and  served  in  compliance  with  General  Rule  No.  41,  be 
added  thereto  upon  filing  a  note  of  issue  with  the  clerk  five 
days  tw'fore  argument,  and  he  noticed  for  argument  for  any  Tuej;- 
day  of  the  term  upon  the  ustial  notice  of  eight  days. 

The  argument  of  a  case  on  the  general  calendar  will  nol  be 
required  in  any  ease  before  U'cdnesdav  of  the  first  'veek. 
{Amended,  1916.) 


RULES  OF  THE  APPELLATE  DIVISIOX. 

RULE  IL 

Original  motions.— Original  motions  in  this  cqgrt  may  be 
noticed  for  tin*  lirst  day  of  a  term,  or  for  the  Tuesday  of  any 
subsequent  week  of  the  term.    (Amended,  1916.) 

RULE  III. 

Preferred  causes. — A  party  who  desires  to  hav^  a  cause  heaid 
as  a  preferred  cause  must  in  his  note  of  issue  state  his  claim 
for  preference  asr  provided  in  section  793  of  the  Code,  or  if  an 
order  giving  the  cause  a  preierence  has  been  made  under  that  sec- 
tion, the  note  of  issue  must  be  accompanied  with  a  copy  of  such 
order.  The  clerk,  in  making  up  the  calendar,  shall  place  such 
preferred  causes  at  the  head  of  the  general  calendar,  indicating 
that  they  are  preferred,  and  the  class  to  which  they  belong. 

RULE  IV. 

Appeals  in  criminal  cases. — Appeals  in  criminal  cases,  brought 
after  making  up  the  calendar,  or  too  late  to  be  placed  thereon, 
may  be  put  upon  the  calendar  at  any  time  and  brought  to  a 
hearing   as    preferred   cases    upon    a   notice   of    ton    days   to   the 
adverse  party,  as  provided  by  section  535  of  the  Criminal  Code 
A  note  of  issue,  with  a  statement  of  the  day  on  which  the  cai< 
is  noticed  to  be  heard,  must  be  tiled  with  the  clerk  at  least  fi  * 
days  before  such  date.     The  clerk  shall  place  such  causes  on  the 
calendar   for   the  day    for   wiiich   they   are   so   noticed,  or  upon 
which  the  cause  shall  be  ordered  by  the  Court,  or  stipulated  by 
the  parties  to  be  heard. 

RULE  V. 

Day  calendar. —  The  clerk  shall  prepare  at  1  o'clock  p.  M.  of 

each  day  for  the  next  day  a  calendar  of  such  number  of  causes 
as  the  Court  shall  direct,  including  those  undisposed  of  on  the 
then  day  calendar,  taken  from  the  general  calendar  in  their  order 
thereon,  sui)ject  to  the  provisions  of  Rule  0.  Causes  not  dispoM^d 
of  on  any  dav  shall  be  placed  at  the  head  of  the  calendar  for  the 
ne.xt  day  until  disposed  of. 

RULE  VI. 

Day  calendar;  how  made  up;  when  cause  passed. —  Excepting 
the  first  twenty  causes  on  the  general  calendar,  no  cause  shall 
be  placed  upon  the  day  calendar  unless  written  notice  is  served  on 
the  clerk,  by  the  attorney  on  one  side  or  the  other,  that  such 
cause  is  intended  to  be  moved  when  called  in  its  regular  order,  or 
unless  it  has  been  reserved  for  that  day,  by  stipulation  filed  with 
the  clerk.  None  of  th(»  first  twenty  caus»«s  on  the  general  calendar 
shall  be  reserved  by  stipulation  without  consent  of  the  court, 
upon  application  made  on  the  first  day  of  the  term,  and  any 
cMiise  not  placc'd  on  the  day  tnlcndar  in  its  order  on  the  general 
/•alendar.  will  be  re4!::ar(lc(l  iv\  j)a'^sod  for  the  term  unless  put 
over,  or  rf»served  as  above  pro\.(.3d. 
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RULE  VII. 

Ezchanse  of  cases. —  Causes  must  be  argued  when  reached  on 
the  calendar.  No  exchange  of  cases  will  be  allowed,  unless  both 
ca.s<^  are  read^  for  argument,  and  counsel  intend  to  argue  them 
at  the  same  term  at  which  the  exchange  be  made,  and  when  causes 
are  exchanged  each  shall  occupy  the  proper  position  of  the  other 
in  date,  on  the  same  and  every  other  subsequent  calendar,  until 
heard.  A  preferred  cause  exchanged  for  one  not  preferred,  or  set 
down  for  a  particular  day,  shall  lose  its  preference;  and  no  cas<* 
will  be  called  more  than  once  during  the  same  term;  unless  it 
!*haU  have  been  reserved  or  postponed  with  the  consent  of  the 
Court. 

RULE  vm. 

Submission.— If  both  parties  desire  to  submit,  they  may  do 
M»  at  any  time  during  the  term  by  delivering  to  the  clerk  the 
rases  and  points  required  by  General  Rule  43,  and  either  party 
may  submit  his  points  when  the  case  is  called,  if  the  otiher  party 
desires  to  argue  orally  on  his  {Art. 

RULE  IX. 

Papers,  etc.,  to  be  included  in  points. —  The  appellant,  in  addi- 
tion to  the  statement  HKjuired  by  Rule  41,  shall  prefix  to  his 
fKiints  a  brief  statement,  showing  in  what  court  or  before  what 
otTieer  or  tribunal  the  action  or  proceeding  was  instituted,  the 
relief  sought,  the  defense  or  ground  of  opposition  thereto,  the 
result  in  the  court  or  before  the  officer  or  tribunal  in  which  the 
action  or  pro<*ecding  was  commenced,  and  how  the  cause  was 
brought  into  this  Court.  If  any  opinion  written  in  the  case  has 
been  previously  reported,  he  shall  also  state  where  it  was  so 
r(>ported.  If  any  opinion  has  been  written  which  has  not  been 
rej>orted,  the  party  whose  duty  it  is  to  furnish  the  papers  shall 
c^ubmit  a  printed  copy  of  such  opinion  to  the  Court  Either  in  the 
record  or  with  his  brief. 

RULE  X. 

Indorsement  of  papers. —  The  counsel  who  argue  a  case  shall 
indorse  on  the  papers  delivered  to'  the  justices  their  names  and 
places  of  residence. 

Every  cause  shall  be  deemed  to  be  submitted  to  any  justice, 
qualified  to  sit  therein,  who  may  be  absent  at  the  time  of  the 
ar^nunent,  unless  objection  to  such  submission  by  counsel  arguing 
such  cause  be  then  made. 

RULE  XI. 

Motions  for  reargument. —  Motions  for  reargument  will  only 
be  heard  on  notice  to  the  adverse  party,  stating  briefly  the 
ground  upon  which  a  reargument  is  asked,  and  such  motion 
muH  l>e  submitted  on  printed  Iiriefs  stating  concisely  the  points 
suppose<l  to  have  been  ovrrlooked  or  misapprehended  by  the 
Court  with  proper  reference  to  the  particular  portion  of  the  case, 
and  the  authorities  relied  upon. 
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RULES  OF  THE  APPELLATE  DIVISION. 

RULE  XII. 

Cause  passed;  hew  enteted  on  subsequent  calendars. —  If  a 
cause  is  passed  without  being  reserved,  or  put  over  by  cotisent 
of  the-  Court,  it  shall  be  entered  on  all  subsequent  calendars  as 
of  tlic  date  when  passed,  and  the  party  placing  it  on  the  calendar 
for  a  subsequent  term,  must  state  in  his  notfe  of  issue  the  date 
when  it  was  passed.  If  he  omits  to  do  so,  whereby  the  cause 
retains  its  priority  on  the  calendar,  the  Court,  on  the  application 
of  the  adverse  party,  or  on  its  own  motion,  may  strike  the  cause 
from  the  calendar. 

RULB  zni. 

Term  of  Supreme  Court  designated  to  be  held  on  holiday. — 

Wlienever  a  Trial  Term  or  Special  Term  of  the  Supreme  Court, 
in  this  department,  shall  be  designated  to  be  held  or  opened  on  a 
day  which  is  provided  by  law  to  be  observed  as  a  legal  holiday, 
Bueh  Court  shall  be  opeued  and  held  on  t^he  next  succeeding 
secular  day.  ^ 

RULE  XIV. 

Copies  of  briefs. — At  least  twenty  days  before  a  term  of  the 

App«  Hate  Division  at  which  a  eauso  may  l)c  noticed  for  argument, 
the  aj)pellant,  or  relator,  shall  serve  upon  the  attorney  for  thft 
respondent  three  printed  copies  of  his  brief  upon  which  he  intends 
to  rely  upon  the  argument,  with  a  reference  to  all  the  authorities 
which  he  intends  to  cite  to  the  Court.  At  least  eight  days  before 
said  term  the  respondent  shall  serve  upon  the  attorney  for  the 
api)enant,  or  relator,  three  printed  copies  of  his  brief  with  a 
reference  to  all  the  authorities  which  he  intends  to  <;ite  to  the 
Court.  If  the  appellant,  or  relator,  desires  to  present  a  brief  in 
reply  he  may  serve  tlie  same  upon  the  attorney  for  the  respond- 
ent at  least  three  days  before  said  term.  'Service  under  this  '•ulc 
may  be  made  either  personally  or  by  mail,  but  service  hj  mail 
shall  not  extend  the  time  within  which  the  answering  brief  may 
be  served.  This  rule  shall  not  apply  to  a])peal8  from  orders  upon 
non-enumerat)ed  motions,  nor  to  causes  in  which  the  time  to  file 
papers  on  appeal  shall,  under  (leneral  Rule  41,  expire  within 
twenty  days  of  the  commencement  gf  a  term. 

RULE  XV. 

Application  of  candidates  for  admission  to  the  Bar. —  Candi- 
dates for  admission  to  the  Bar  may  be  sworn  in  at  the  opening 
of  the  Court  on  any  Thursday  of  the  term,  providing  the  neces- 
sary pai»er8  therefor  sliall  have  been  filed  with  the  clerk  of  the 
Court  on  or  before  the  Tuesday  preceding. 

An  applicant  for  admission  must  ])resent  a  certificate  to  this 
Court  si'aied  by  two  members  of  the  Committee  on  Character  and 
Fitness  before  one  of  whom  he  must  appear  personally.  At  the 
time  of  such  appearance  he  must  present  to  such  member  of  the 
committee  hia  certificate  of  the  State  Board  of  Law  Examiners, 
and  the  affidavits  of  two  practicing  attorneys  residing  in  the  same 
Judicial  District,  as  provided  bv  Rule  1  of  the  General  Rules  of 
Practice.     Such  certificate  of  the  Committee  oi?  Character  and 
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THIRD  DEPARTMENT. 

Fitnesa,  together  with  the  certificate  of  the  State  Board  of  Law 
Examiners,  and  the  affidavits  as  to  character  and  fitness,  shall  be 
filed  with  the  clerk  of  this  Court. 

Note. —  The  Trial  Justices  of  this  Department  constitute  the 
Committee  on  Character  and  Fitness  for  their  respective  Judicial 
Districts. 

RULE  XVI. 

Appeal;  case;  resettlement;  omission  of  evidence. —  By  General 
Rule  34,  ad  amended,  said  amendment  taking  eilect  November  1, 
1913,  it  is  provided  tliat  "  if  a  case  or  bill  of  exceptions  does  not 
conform  to  this  rule  the  Court  before  which  the  same  shall  be 
brought  for  review  may  order  the  same  back  for  resettlement." 
In  accordance  with  the  discretionary  power  thereby  vested  in  the 
different  departments,  the  Appellate  Division  of  the  Third 
Department  announces  that  a  case,  brought  before  said  Appel- 
late Division  on  appeal,  will  not  be  ordered  back  for  resettlement 
where,  upon  the  approval  of  the  Trial  Judge  or  Referee,  evidence 
ih  omitted  bearing  upon  any  issue  of  fact  the  determination  of 
which  issue  of  fact  the  appellant  stipulates,  upon  serving  a  pro- 
posed case^  he  will  not  seek  to  review  upon  the  appeal. 


TO  ATTORNEYS. 

• 

A  printed  copy  of  the  Appeal  Papers  shall  be  filed  in  the  office 
of  the  Clerk  of  the  Appellate  Division  within  twenty  days  after 
an  Appeal  has  been  taken,  etto.  The  copy  so  filed  shall  be  certi- 
fied by  the  proper  clerk,  or  he  stipulated  by  the  parties  to  be 
true  copies  of  the  original.    (Rule  41,  General  Rules  of  Practice.) 

This  shall  be  done  before  an  Appeal  shall  be  placed  upon  the 
Calendar.      (*Scc.   1353,  Code  Civ.  Pro.) 

Attorneys  should  also  notice  that  Rule  41  requires  three  copies 
of  the  Appeal  Papers  to  be  served  within  the  same  time  upon  the 
opposite  party. 

Notes  of  issue  shall  be  filed  in  the  Clerk's  office  eight  days 
before  the  commencement  of  the  court  at  whicli  the  cause  may 
be  noticed.     (Rule  39,  General  Rules  of  Practice.) 

Notes  of  issue  shall  specify  whether  the  Appeal  is  to  be  placed 
upon  the  non-enumerated  or  general  calendar,  and  where  a  prefer- 
ence is  desired,  the  note  of  issue  must  state  the  claim  for  prefer- 
ence as  provided  in  swtion  793  of  the  Code,  and  indicate  the  class 
to  which  it  belongs.    (Rules  1  and  3,  Third  Dci)t.) 

Attention  is  also  called  to  iSpecial  Rule  6  of  this  department, 
requiring  notice  to  the  clerk  if  a  party  desires  th(?  case  put  upon 
the  Day  Calendar  when  reached  in  its  order  upon  the  General 
Calendar. 

Tliirteen  (13)  copies  of  the  Appeal  Papers  and  points  must  be 
delivered  to  the  Clerk  before  the  commencement  of  the  argument 
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RULES  OF  THE  APPELLATE  DIVISION,  FOURTH 

DEPARTMENT. 


Calendar  Rules. 


RULE  L 

Notes  of  issue  in  appeals  from  orders. —  No  appeal  from  an 
ordor  will  be  heard  unless  it  is  placed  on  the  non -enumerated  cal- 
endar. The  attorney  or  party  intending  to  move  such  an  appeal 
for  argument  shall,  at  least  eight  days  before  the  time  of  the 
making  up  of  the  calendar,  file  with  the  clerk  a  note  of  issue, 
specifying  the  date  of  the  service  of  the  notice  of  appeal,  and 
stating  that  the  case  is  to  be  put  on  the  non-enumerated  calendar. 
No  case  shall  bo  put  upon  the  enumerated  or  non -enumerated 
calendar  until  the  papers  required  by  General  Rule  41  shall  have 
been  filed  with  the  clerk. 

RULE  IL 

Notes  of  issue  in  preferred  cases. — ^A  party  who  desires  to 
have  a  case  heard  as  a  preferred  case,  must,  in  his  note  of  issue, 
state  his  claim  for  preference,  as  provided  in  section  793  of  the 
Code;  or  if  an  order  giving  the  case  a  preference  has  been  made 
under  that  section,  the  note  of  issue  must*  be  accompanied  w^ith  a 
copy  of  such  order.  The  clerk  in  making  up  the  calendar  shall 
place  such  preferred  cases  at  the  head  of  the  general  calendar, 
indicating  that  they  are  preferred,  and  the  class  to  which  they 
belong. 

RULE  III. 

New  calendar,  when  to  be  made;  j»assed  cases, —  When  a  new 
calendar  is  ordered  by  the  Court,  the  Clerk  shall  place  thereon 
all  cases  which  remain  undisposed  of  on  the  former  calendar,  and 
all  other  cases  in  which  notes  of  issue  have  been  filed  in  his 
otfice.  If  a  case  shall  have  been  passed,  it  shall  go  upon  the 
calendar  as  of  the  time  when  it  was  passed,  and  the  fact  that  it 
was  passed  shall  be  stated  upon  the  calendar. 

RULE  IV. 

Criminal  cases  may  Le  put  upon  the  calendar  at  any  time.— 

Appeals  in  criminal  cases,  brought  after  making  up  the  calendar, 
or  too  late  to  be  placed  upon  the  calendar,  may  be  put  upon  the 
calendar  at  any  time,  and  brought  on  for  hearing  as  preferred 
cases,  upon  a  notice  of  ten  days  to  the  adverse  party,  as  provided 
in  section  535  of  the  Criminal  Code.  A  note  of  issue  must  be 
filed  with  the  clerk  at  least  five  davs  before  the  dav  on  which 
the  case  is  to  be  heard,  and  he  shall  put  the  same  on  the  calendar 
for  the  day  on  which  it  shall  be  noticed,  or  upon  which  it  shall 
be  ordered  by  the  Court,  or  stipulated  by  the  parties  to  be  heard. 
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RULE  V. 

Day  calendar  to  be  made  by  clerk. —  The  clerk  shall  prepare 
at  3  o'clock  p.  M.  of  each  day,  a  day  calendar  for  the  next  day,  to 
consist  of  ten  cases,  or  such  other  number  as  the  Court  shall 
direct,  including  those  undisposed  of  on  the  then  day  calendar. 
They  shall  be  taken  from  the  general  calendar  in  their  order 
thereon,  subject  to  the  provisions  of  Rule  Six.  Cases  not  disposed 
of  on  any  day  shall  be  placed  at  the  head  of  the  calendar  for  the 
next  day,  until  disposed  of. 

RULE  VI. 

Notice  to  clerk  no  longer  necessary,  etc.^-  It  shall  not  be  ncceg- 
sary  to  notice  case's  for  the  day  calendar.  Any  case  on  the  gen- 
eral calendar  may,  by  stipulation  of  the  parties,  filed  with  the 
clerk  at  any  time  before  the  case  is  placed  upon  the  day  calendar, 
he  reservcHl  for  a  day  certain,  except  that  no  st^ipulation  shall  be 
made  or  filed  reserving  any  of  the  first  fifty  cases  on  the  general 
calendar  beyond  the  first  week.  Cases  so  reserved  for  a  day  cer- 
tain shall  not  be  placed  upon  the  day  calendar  for  any  day  prior 
to  that  to  which  they  have  been  so  reserved.  No  case  shall  be  put 
upon  the  day  calendar  unless  the  papers  and  points  have  been 
delivered  to  and  filed  with  the  clerk.  Cases  which  cannot  be 
placed  upon  the  day  calendar  in  their  regular  order  or  at  the  time 
to  which  they  have  been  reserved  by  reason  of  the  non- filing  of 
the  papers  and  points,  will  be  regarded  as  passed  for  the  term. 

RULE  VII. 

Clerk  to  telegraph  day  calendar. —  The  clerk  shall  on  each  day 
during  the  term,  immediately  on  making  up  the  day  calendar, 
telegraph  the  numbers  of  the  cases  upon  it  to  the  county  clerks 
at  Buffalo,  Syracuse,  Utica,  Oswego,  Lockport,  Auburn  and  Water- 
town,  and  the  county  clerks  receiving  said  telegrams  are  directed 
to  post  or  bulletin  the  same  in  such  manner  as  shall  be  most  con- 
venient for  attorneys  and  others  desiring  to  see  the  same,  and 
also  to  procure  the  publication  of  such  telegrams  in  the  news- 
papers of  their  respective  cities. 

RULE  VIIL 

Reservations  and  submissions. —  Cases  will  not  be  received 
upon  submission  until  reached  in  the  regular  call  of  the  calendar. 
No  reservation  will  be  made  of  any  of  the  first  eight  cases  upon 
the  general  calendar  unless  on  account  of  sickness,  or  an  engage- 
ment of  counsel  elsewhere  in  tihe  actual  trial  or  argument  of 
another  case  in  a  court  of  record,  commenced  before  the  term  of 
this  Court,  or  other  inevitable  necessity  to  be  shown  by  afiidavit. 
Other  cases  may  be  reserved  upon  reasonable  cause  shown,  or  by 
stipulation  of  parties,  filed  with  the  clerk,  but  no  case  shall  be  so 
reserved  by  stipulation  after  the  same  has  been  placed  upon  the 
day  calendar.  ' 

Cases  reserved  for  a  day  certain  by  stipulation,  when  in  order 
to  be  called,  have  priority  among  each  other  according  to  their 
nomber  on  tiie  calendar,  and  shall  follow  next  in  order  the  undis- 
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posed  of  cases  of  the  calendar  for  the  day  previous.  Default  may 
be  taken  in  them,  and  they  will,  if  passed,  be  put  upon  future 
calendars  as  if  passed  in  the  regular  call. 

Every  cause  shall  be  deemed  to  be  submitted  id  such  justice^  as 
may  be  absent  from  the  Court  at  the  time  of  the  argument,  unless 
objection  to  such  submission  by  counsel  arguing  the  cause  be 
then  made. 

RITLE  IX. 

Papers  to  be  filed  with  the  clerk  and  exchange  of  briefs. — 
Within  fifteen  days  after  the  service  of  the  printed  papers  re* 
quired  to  be  served  by  General  Rule  41  in  enumerated  motions, 
the  party  whose  duty  it  is  to  furnish  those  papers  shall  file  with 
the  clerk  sixteen  printed  copies  of  the  papers  and  sixteen  printed 
copies  of  his  briei  and  the  points  upon  which  he  intends  to  r<4y 
upon  the  argument,  wMth  a  reference  to  all  the  authorities  vrhich 
he  intends  to  cite  to  the  Court;  and  shall,  at  the  same  time,  serve 
on  the  attorney  or  counsel  for  tlie  other  party  three  copies  thereof. 
Within  seven  days  thereafter  the  other  party  sliall  tile  with  the 
clork  sixteen  printed  copies  of  his  brief  and  points,  with  a  refer- 
ence to  all  his  authorities,  and  serve  on  the  attorney  or  counsel 
for  the  moving  party,  three  printed  copies  thereof.  If  either  party 
shall  fail  to  serve  and  file  his  brief  and  points,  as  herein  re- 
quired, lie  shall  not  be  heard  upon  the  argument,  and  judgment 
may  be  entered  against  him,  as  upon  default,  on  application  to 
the  Court  on  any  motion  day  upon  three  days*  notice. 

If  the  moving  party  desires  to  serve  an  answering  brief,  he 
shall  file  witli  the  clerk  sixteen  printed  copies  thereof,  and  serve 
upon  his  opponent  three -printed  copies,  within  five  days  after  the 
receipt  of  his  opponent's  brief.  He  shall  not  include  in  his 
answering  brief,  any  matter  which  is  not  in  the  nature  of  an 
anbwer  to  the  brief  to  which  it  purports  to  reply.  No  supple- 
mental briefs  will  be  allowed  unless  requested  by  the  Court.  This 
rule  shall  not  apply  to  appeals  from  non-enumerated  motions. 
It  sliall  apply  to  all  cases  which  shall  be  put  upon  the  day  cal- 
endar upon  and  after  the  first  day  of  March,  1896.  Upon  the 
argument  of  all  eases  before  that  time,  the  moving  parties  shall 
furnish  to  the  clerk  sixteen  copies  of  the  ca.se,  and  each  party 
shall  furnish  to  the  clerk  sixteen  copies  of  his  brief.  The  clerk 
shall  distribute  the  cases  and  briefs  as  prescribed  in  General 
Rule  43,  and  he  shall,  in  addition,  deliver  one  copy  of  each  to  the 
Librarian  of  the  Law  Library  in  Buffalo,  Rochester  and  Syracuse, 
to  be  bound  and  indexed  for  reference. 

RULE  X. 

Statement  to  be  prefixed  to  brief. —  The  moving  party,  in 
addition  to  the  statement  required  in  (ten^ral  Rxile  41,  shall 
prefix  to  his  points  a  brief  statement,  showing  when  and  in  what 
court  or  before  what  officer  or  tribunal  the  action  or  proceeding 
was  instituted,  the  relief  sought,  the  defense  or  grounds  of  oppo- 
sition thereto,  the  result  in  the  court  or  before  the  officer  or 
tribunal  in  which  the  action  or  proceeding  was  commenced,  the 


FOURTH  DEPARTMENT. 

proceedings  subsequent  to  the  first  decision,  and  how  the  case 
was  brought  into  this  Court.  If  any  opinion  written-  in  the  case 
has  been  previously  reported,  he  shall  also  state  where  it  wad  so 
reported.  If  any  opinion  has  been  written  which  has  hot  been 
reported,  the  party  whose  duty  it  is  to  furnish  the  papers  shall 
ftuhmit  a  printed  copy  of  such  opinion  to  the  Court,  in  the  record. 

RULE  XI. 

Indorsement  on  brief. —  The  counsel  who  argues  the  case  shall 
indorse  on  his  briefi  delivered  to  the  judges,  his  name  and  place 
of  residence. 

RULE  xn. 

Ezdiange  of  cases. —  Ko  exchange  of  cases  will  be  allowed 
unless  both  cases  are  ready  for  argument,  and  counsel  intend  to 
argue  them  at  the  same  term  at  which  the  exchange  is  made;  und 
when  cases  are  exchanged,  each  shall  occupy  the  proper  position 
of  the  other  in  date,  on  the  same  and  every  subsequent  calendar, 
until  heard.  A  preferred  case  exchanged  for  one  not  preferred, 
cr  set  down  for  a  particular  day,  shall  lose  its  preference,  and  no 
ca^e  will  be  called  more  than  once  during  the  same  terra,  unless 
it  shall  have  been  reserved  or  postponed  with  the  consent  of  the 
Court. 

RULE  XIII. 

Non-ennmerated  calendar  to  be  disposed  of  at  opening  of  tenn. 
—Argument  of  appeals  on  the  non-Cnumeratod  calendar  will  be 
heard  only  upon  the  first  day  of  a  term  and  the  hearing  of  such 
appeals  will  be  continued  from  day  to  day  until  they  shall  all  be 
disposed  of  before  the  general  calendar  ghall  be  taken  up,  but  sub- 
mission of  appeals  from  the  non -enumerated  calendar  will  be  re- 
ceived on  any  day  during  the  term.  Original  motions  in  this 
Court  may  be  noticed  for  the  first  day  of  a  term  or  for  the 
Friday  of  any  subsequent  week  of  the  term.  (Amended  May  2d, 
1912.) 

RULE  XIV. 

Motions  for  reargument  and  leave  to  appeal. —  Motions  for 
reargument  or  for  leave  t<^  appeal  to  the  Court  of  Appeals  will  be 
heard  only  on  notice  to  the  adverse  party,  stating  briefly  the 
ground  upon  which  a  reargument  is  asked,  or  upon  which  leave  to 
appeal  is  desired,  and  such  motions  may  be  submitted  upon  five 
copieH  of  printed  or  typewritteil  papers  and  briefs,  stating  con- 
cisely the  points  supposed  to  have  been  overlooked  or  misappre- 
hended by  the  Court,  or  the  questions  of  law  sought  to  be  ro- 
viewed  upon  appeal  to  the  Court  of  Appeals,  with  proper  reference 
to  the  particular  portion  of  the  case  and  the  authorities  relied 
upon,  with  a  copy  of  the  opinion,  if  apy,  delivered  by  the  court 
in  deciding  the  case.  Oral  argutaent  on  such  motions  will  not 
be  heard,  and  it  is  unnecessar}'-  for  counsel  to  appear  on  such 
motions.  They  may  be  submitted  by  mailing  paper  to  the  clerk. 
(Amended^  1913.) 
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RULE  XV. 

Remittitur.— The  remittitur  to  be  transmitted  pursuant  to 
section  1355  of  the  Code  shall  contain  a  copy  of  the  judgment 
or  order  of  this  court,  and  the  record  which  has  been  filed  with 
the  clerk,  and  shall  be  sealed  with  the  seal  and  signed  by  the 
clerk  of  this  court. 

RULE  XVI. 

Official  examiners  of  title. — An  official  examiner  of  title,  before 
he  is  licensed  and  admitted  to  practice  as  such,  must  file  the 
bond  required  by  Rule  3  of  the  Rules  of  the  Court  of  Appeals 
relating  to  applications  to  practice  as  official  examiners  of  title, 
approved  by  tne  presiding  justice  of  the  Appellate  Division  of 
the  Supreme  Court  in  this  department.  In  case  of  the  death 
or  insolvency  of  either  of  the  sureties,  the  official  examiner  of 
title  must  lorthwith  file  a  new  bond  with  new  sureties  fully 
complying  with  said  rule.  Each  applicant  for  a  license  as  an 
official  examiner  of  title  must  also  produce  such  evidence  of 
character  and  as  to  the  standing  in  regard  to  financial  trans- 
actions as  the  Appellate  Divifion  of  this  department  may  require. 
(Adopted  May  27,  1909.) 

RULE  XVII. 

Calendar. —  A  new  calendar  will  be  made  up  for  the  January 
Term.  C-ases  not  upon  the  printed  calendar  may  thereafter  he 
noticed  for  argument  for  any  day  of  the  term,  and  may  be  adcU*fl 
to  the  calendar,  after  the  printed  records  have  been  filed,  upon 
filing  with  the  clerk  a  note  of  issue  and  proof  of  service  of 
notice  of  argument;  and  will  be  placed  upon  the  day  calendar 
when  reached  in  bheir  regular  order;  but  no  case  will  be  placed 
upon  the  day  calendar  until  the  briefs  have  been  filed,  without 
special  order  of  the  court.     (In  elTect  January  1,  1916.) 


RULE  XVIIL 

Dismissal  of  appeal;  failure  to  serve  sase. — After  an  appeal  has 
been  taken  to  this  court  the  appeal  may  be  dismissed  on  motion 
upon  notice  of  three  days  for  faihire  by  appellant  to  make,  or 
serve,  his  proposed  case,  or  to  procure  the  settlement  thereof,  or 
to  print,  serve  and  file  the  record,  or  to  serve  and  file  his  points, 
or  for  any  other  unreajsonable  delay  upon  his  part  in  prosecuting 
the  appeal.  If  the  respondent  fails  to  serve  or  file  his  points 
within  the  time  allowed  therefor,  the  appellant  may  serve  upon 
respondent  a^  written  demand  that  the  respondent  file  and  serve 
his  points,  and  upon  filing  proof  of  serviee  of  such  demand  and 
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showing  that  three  days  have  elapsed  since  such  seryice,  and 
that  the  respondent  has  not  served  and  filed  his  brief,  the  case 
may  be  placed  upon  the  day  calendar  when  reached  in  its  regular 
order,  and  the  respondent  shall  not  be  heard  upon  the  argument 
of  .the  appeal  except  by  leave  of  the  Court.  (In  eifect  January 
1,  1916.) 

NOTICE. 

Index  all  records  on  Appeal  in  front  part  of  Case, 

The  daily  se»sion.s  of  the  Court  are  held  from  2  o'clock  P.  M. 
to  6  o'clock  p.  M.,  except  Fridays  only,  when  Coun.  sits  from  10 
A.  H.  to  1  p.  M.    No  Court  on  Saturdays. 

The  session  appointed  for  July  is  for  one  day  only,  and  Court 
meet.s  at  2  P.  M.  on  that  day,  for  handing  down  decisions,  admis- 
sions of  attorneys,  and  the  hearing  of  original  motions  in  this 
Court.    No  argiunent  of  an  appeal  will  be  heard  on  that  day. 

Coun.9el  will  be  heard  orally  on  motions  to  dismiss  appeals, 
amend  decisions,  etc 

All  stipulations,  notes  of  issue,  and  motion  papers  must  be 
properly  endorsed  on  the  back  for  filing. 

No  stipulation  reserving  any  of  the  first  fifty  cases  on  the 
general  calendar  beyond  the  first  Friday  will  be  honored  except 
by  i>rder  of  the  Court.  After  the  day  calendar  is  made  up  —  at 
3  oclock  p.  M. —  stipulations  in  any  c&se  are  too  lat^  The  clerk 
has  then  no  power  to  leave  a  number  off. 

No  case  will  be  given  a  place  on  the  calendar  until  the  original 
record,  settled  by  the  trial  court,  has  been  filed  with  the  clerk. 

The  full  number  of  cases  and  points  (16)  are  required,  without 
which  appeals  may  not  be  heard. 

The  sixteen  printed  copies  of  the  case  required  by  Rule  41  to  be 
filed  with  the  clerk,  must  be  bound  in  light-colored  (not  dark) 
paper. 

The  coimty  clerk's  certificate,  or  waiver  thereof  under  section 
3301  of  the  Code  of  Civil  Procedure,  is  a  necessary  part  of  the 
printed  case  on  appeal. 

roundel  whose  names  appear  in  the  calendar  will  be  notified 
b\  telegram  collect,  when  case  is  on  day  calendar,  unless  other- 
wise desired. 

Every  exhibit  presented  to  the  0)urt  must  be  plainly  marked 
with  the  address  of  counsel  presenting  the  same,  as  well  as  the 
title  of  the  cause,  in  order  to  ennure  its  return. 

Decisions  of  the  Court  are  handed  on  Weclnesdays  at  2  p.  m. 
when  the  Court  is  in  session,  and  on  the  Tuesday  appointed  in 
July. 
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AttorneYs  desiring  to  be  notified  by  tel^ram  collect,  ol  any 
decision  should  so  request  the  clerk. 

Remittiturs  are  sent  on  the  day  the  decision  Is  made,  or  the 
day  following,  to  the  county  clerk  of  the  county  in  which  the 
appeal  arises,  except  in  appeals  from  Surrogate's  Court,  when 
they  are  sent  to  the  clerk  of  the  Surrogate's  Court. 

Request  for  copies  of  opinions  sliould  be  addressed  to  the 
clerk  of  the  Justice  writing  the  opinion. 
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SULES  OP  SUPRBME  COUST  — FIRST  JUDICIAL  DISTRICT 
IN  HEW  YORK  COUNTY  — TRIAL  TERM. 

(Amended  1012,  1913,  1914,  1915,  1916) 


Rules  for  the  Regulation  of  the  Thial  Terms  of  the 
Supreme  Court  in  the  First  Judicial  District  in  New 
York  County  and  to  Regulate  the  Calendar  Practice 
Therein. 

Rule  1.  General  Calendars. 

Rule  2.  Reserved  causes;  motions  in  respect  to  calendar. 
Rule  .3,  Preferred  causes. 

Rule  4.  Trial  Terms;  number  of;  time  of  holding;  time  of  open- 
ing; what  causes  tried  at,  respectively. 
Rule  5.  Special  Issues. 

Rule  6.  Special  Calendar;  Short  Cause  Calendar. 
Rule  7.  Day  Calendars. 
Rule  8.  Fines  imposed  on  delinquent  jurors. 

RULE  L 

General  calendars. —  The  calendar  of  issues  of  fact  to  be  tried 
by  the  jury  in  New  York  county  Bhall  consist  of  two  separate 
ealendars,  known  respectively  as  General  Calendar  No.  1  and 
General  Calendar  No.  2,  which  shall  be  made  up  from  time  to  time 
as  ordered  by  the  Appellate  Division  of  the  Supreme  Court  in  the 
First  Department,  and  these  calendars  shall  remain  for  the 
succeisive  Trial  Terms  of  the  court  until  new  calendars  are 
prepared.  Tliere  shall  be  placed  upon  Calendar  No.  1  all  tort 
actions,  except  actions  in  ejectment  and  replevin  and  to  recover 
damages  for  the  conversion  of  personal  property,  and  upon  Cal- 
endar No.  2  all  actions  not  on  Calendar  No.  1.  A  note  of  issue 
must  specify,  in  addition  to  the  particulars  required  by  section 
977  of  the  Code  of  Civil  Procedure,  the  number  of  the  calendar 
on  which  the  cause  is  to  be  placed  as  above  provided,  and  the 
clerk  shall  not  receive  a  note  of  issue  unless  it  complies  with  this 
proviaion.  New  causes  that  have  been  regularly  noticed  for 
trial  and  a  note  of  issue  duly  tiled  after  the  making  up  of  the 
jceneral  calendars  shall  be  put  at  the  foot  of  the  proper  calendar 
according  to  date  of  issue.  A  cause  on  either  of  said  general 
calendars  may  be  reserved  generally  and  so  marked  by  the  clerk 
at  any  time  if  the  parties  file  a  consent  to  that  effect.  AH 
motions  or  applications  in  regard  to  the  calendars,  except  as 
provided  by  Rules  3,  5,  6  and  7,  must  he  heard  by  or  made  to 
the  justice  holding  Part  III  in  regard  to  the  Calendar  No.  1. 
and  the  justice  holding  Part  XIV  in  regard  to  Calendar  No.  2. 

At  least  ten  davs  before  the  first  Mondar  of  a  Trial  Term  the 
calendar  clerk  of  the  Trial  Terms  shall  prepare  a  Trial  Calendar 
Xo.  1  containing  so  many  of  the  pending  causes  on  General  Calen- 
dar No.    1   not  reserved  generally   as  the  justice   holding   Part 
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III  shall  direct,  and  a  Trial  Calendar  No.  2  containing  so  mfiny 
of  the  pending  causes  on  General  Celandar  No.  2  not  reserved 
generally  as  the  justice  holding  Part  XIV  shall  direct.  Such 
Trial  Calendars  ^all  be  posted  in  said  clerk's  office  and  published 
in  the  Ifew  York  Law  Journal  on  Saturday,  Monday  and  Tuesday. 
Any  party  to  a  cause  appearing  on  such  Trial  Calendars  may 
serve  notice  on  the  calendar  clerk  and  on  the  attorney  for  the 
other  parties  to  the  cause  before  four  o'clock  Tuesday  afternoon 
to  the  effect  that  the  cause  is  to  be  marked  ready  for  trial,  and. 
if  no  motion*  for  postponement  is  made  as  hereinafter  provided, 
the  cause  shall  be  marked  ready  by  the  clerk;  but  if  no  party 
shall  serve  such  notice  the  cause  shall  be  marked  reserved 
generally.  If,  however,  a  party  desires  to  apply  to  the  court  for 
a  postponement,  or  to  have  the  cause  marked  reserved  generally, 
he  shall  serve  upon  the  attorneys  for  tHie  other  parties  not  later 
than  twelve  o'clock  on  Wednesday  noon  written  notice  specifying 
the  grounds  of  the  application  for  postponement  and  also  copies 
of  any  affidavits  and  exhibits  upon  which  the  motion  will  be 
made,  which  notice,  affidavits  and  exhibits,  with  proof  of  service, 
must  be  filed  with  the  calendar  clerk  before  four  o'clock  Wed- 
nesday afternoon.  A  party  intending  to  oppose  such  motion 
must  serve  any  affidavits  and  exhibits  in  opposition  and  file  the 
same  with  proof  of  service  not  later  than  four  o'clock  Thursday 
afternoon.  The  justices  holding  Parts  III  and  XIV,  respectively, 
shall  hear  and  detormine  all  motions  for  postponement  of  causes 
on  their  sever xl  calendars,  and,  provided  the  papers  are  indorsed 
"  for  argument,"  counsel  may  briefly  argue  such  motions,  which 
shall  be  heard  and  disposed  of  on  Friday  so  far  as  practicable. 
The  calendar  clerk  shall  thereupon  post  in  his  office  and  publish 
on  Saturday  and  Monday  in  the  Law  Journal  the  Hat  of  causes 
marked  ready  for  trial,  or  such  part  thereof  as  the  said  justices 
may  respectivelv  direct.  (Amended  July  8,  1916;  in  effect 
September  1,  1916.) 

RULE  II. 

Reserved  causes;  motions  in  respect  to  calendar. —  Causes 
marked  reserved  generally,  if  younger  issues  have  been  reached 
in  regular  order,  and  causes  in  which  new  trials  have  been  ordered, 
may  be  placed  on  the  appropriate  Ready  Calendar  on  filing  a 
consent  with  the  calendar  clerk;  or  a  party  may  apply  to  the 
justice  holding  either  Part  III  or  XIV  of  the  Trial  Terms,  as 
the  case  may  require  upon  two  days'  notice  for  an  order  placing 
such  a  cause  upon  the  Trial  Calendar  or  upon  a  Day  Calendar 
as  the  court  may  direct. 

Annually,  during  the  month  of  June,  or  at  such  otlier  time 
or  times  as  the  Appellate  Division  in  the  First  Department  may 
direct,  a  call  shall  be  made  of  all  causes  on  each  of  the  General 
Calendars  marked  "  reserved  generally  "  or  "  stayed  "  or  **  jury 
disagreed "  or  "  juror  withdrawTi."  The  Part  in  which  such 
call  shall  be  made  and  the  justice  to  make  the  same  shall  be 
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designated  by  the  Appellate  Division,  and  said  justice  shall  have 
power  to  adjourn  the  call  from  day  to  day  until  it  is  completed. 
A  list  of  the  causes  to  be  so  called  shall  be  publi^ed  in  the  Law 
Journal  at  least  eight  days  before  the  call. 

If,  upon  such  call,  it  shall  appear  tliat  the  plaintiil  has  un- 
reasonably neglected  to  proceed  in  the  action  or  that  younger 
issues  have  been  tried  in  their  regular  order,  the  defendant  or 
one  or  more  defendants  in  the  action  may  move  to  dismiss  the 
complaint  as  provided  for  in  Rule  36  of'  the  General  Rules  of 
Practice,  provided  notice  of  motion  to  that  effect  and  any 
affidavits  or  exhibits  be  served  upon  the  plaintiff  five  days  before 
such  call.  Upon  such  motion,  the  court  may  make  an  order  dis- 
missing the  complaint,  or  if  it  is  made  to  appear  that  failure 
of  the  plaintiff  to  bring  the  action  to  trial  has  not  been  un- 
reasonable, the  court  may  place  the  cause  at  the  foot  of  the 
appropriate  Heady  Calendar,  or  otherwise  dispoHC  of  it  as  justice 
nay  require  and 'on  such  terms  as  may  be  just.  If  upon  such 
call  any  party  to  a  cause  in  which  no  such  motion  is  made  ghall 
answer  ready,  or  shall  have  theretofore  filed  with  the  calendar 
rlerk  a  notice  so  stating,  the  cause  shall  thereupon  be  marked 
ready  for  trial  and  placed  at  the  foot  of  the  appropriate  Ready 
Calendar  unless  otherwise  directed  by  the  court.  If,  however, 
opon  such  call  none  of  the  parties  to  the  cause  appears  or  ansA^'crs 
ready  or  files  notice  as  aforesaid,  then  the  same  shall  be  stricken 
from"  the  General  Calendar  and  subsequently  restored  only  upon 
service  of  a  new  notice  of  trial  and  filing  of  a  new  note  of  issue, 
whereupon  it  shall  be  placed  upon  the  appropriate  General  Calen- 
dar as  of  the  date  when  restored  ana  not  as  of  the  date  of 
oriinnal  issue.  (Amended  July  8,  1916;  in  effect  September  1, 
1916.) 

RULE  III. 

Preferred  causes. — A  party  claiming  to  be  entitled  to  a  prefer- 
ence under  section  791  of  the  Code  of  Civil  Procedure  may  apply 
tberefor  to  the  Court  at  Part  II,  in  the  manner  prescribed  by 
?<»ption  79.3.  If  the  application  for  a  preference  be  granted,  the 
rourt  shall  direct  the  cause  to  be  placed  upon  an  appropriate 
Day  Calendar  for  a  day  certain  for  trial,  and  called  after  t'le 
r-aines  then  upon  such  Day  Calendar  marked  ready.  If  the 
party  who  has  moved  for  the  preference  shall  not  be  ready 
to  proceed  with  the  trial  when  the  cause  is  called  for  trial,  the 
<wirt,  in  its  discretion,  may  allow  an  adjournment,  or  send  the 
fn\\9e  to  the  foot  of  the  Ready  Calendar,  or  direct  a  dismissnl  or 
inauest,  or  otherwise  dispose  of  the  cause  as  justice  may  require. 

The  justices  holdiutr  Parts  III  and  XTV  in  charge  of  Calends rs 
Xo8.  1  and  2,  respectively,  may,  on  application  of  any  party  to  a 
<*aii8e  brought  by  or  against  a  receiver  of  a  corporation  and  on 
fi?e  days;'  notice  to  the  other  party,  direct  that  such  cause  be 
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III  shall  direct,  and  a  Trial  Calendar  No.  2  eontadning  so  m-any 
of  the  pending  causes  on  General  Celandar  No.  2  not  reserved 
generally  as  the  justice .  holding  Part  XIV  shall  direct.  Such 
Trial  Calendars  shall  be  posted  in  said  clerk's  office  and  published 
in  the  A^eu?  York  Law  Journal  on  Saturday,  Monday  and  Tuesday. 
Any  party  to  a  cause  appearing  on  such  Trial  Calendars  may 
serve  notice  on  the  calendar  clerk  and  on  the  attorney  for  the 
other  parties  to  the  cause  before  four  o'clock  Tuesday  afternoon 
to  the  eflfect  that  the  cause  is  to  be  marked  ready  for  trial,  and, 
if  no  motion  for  postponement  is  made  as  hereinafter  provided, 
the  cause  shall  be  marked  ready  by  the  clerk;  but  if  no  party 
shall  serve  such  notice  the  cause  shall  be  marked  reserved 
generally.  If,  however,  a  party  desires  to  apply  to  the  court  for 
a  postponement,  or  to  have  the  cause  marked  reserved  generally, 
he  shall  serve  upon  the  attorneys  for  Uie  other  parties  not  later 
than  twelve  o'clock  on  Wednesday  noon  written  notice  specifying 
the  grounds  of  the  application  for  postponement  and  also  copies 
of  any  affidavits  and  exhibits  upon  which  the  motion  will  be 
made,  which  notice,  affidavits  and  exhibits,  with  proof  of  service, 
must  be  filed  with  the  calendar  clerk  before  four  o'clock  Wed- 
nesday afternoon.  A  party  intending  to  oppose  such  motion 
must  serve  any  affidavits  and  exhibits  in  opposition  and  file  the 
same  with  proof  of  service  not  later  than  four  o'clock  Thursday 
afternoon.  The  justices  holding  Parts  III  and  XIV,  respectively, 
shall  hear  and  determine  all  motions  for  postponement  of  causes 
on  their  sever il  calendars,  and,  provided  the  papers  are  indorsed 
"  for  argument,"  counsel  may  briefly  argue  such  motions,  which 
shall  be  heard  and  disposed  of  on  Friday  so  far  as  practicable. 
The  calendar  clerk  shall  thereupon  post  in  his  office  and  publish 
on  Saturday  and  Monday  in  the  L<mv  Journal  the  list  of  causes 
marked  reaicly  for  trial,  or  such  part  thereof  as  the  said  justices 
mav  respectivelv  direct.  (Amended  July  8,  1916;  in  effect 
September  1,  1916.) 

RULE  II. 

Reserved  causes;  motions  in  respect  to  calendar. —  Causes 
marked  reserved  generally,  if  younger  issues  have  been  reached 
in  regular  order,  and  causes  in  which  new  trials  have  been  ordered, 
may  be  placed  on  the  appropriate  Ready  Calendar  on  filing  a 
consent  with  the  calendar  clerk;  or  a  party  may  apply  to  the 
justice  holding  either  Part  III  or  XIV  of  the  Trial  Terms,  as 
the  cose  may  require  upon  two  days'  notice  for  an  order  placing 
such  a  cause  upon  the  Trial  Calendar  or  upon  a  Day  Calendar 
as  the  court  may  direct. 

Annually,  during  the  month  of  June,  or  at  such  other  time 
or  times  as  the  Appellate  Division  in  the  First  Department  may 
direct,  a  call  shall  be  made  of  all  causes  on  each  of  the  (leneral 
Calendars  marked  "  reserved  generally  "  or  "  stayed  "  or  "  jury 
disagreed "  or  "  juror  withdrawn. **  The  Part  in  which  such 
call  shall  be  made  and  the  justice  to  make  the  same  shaU  be 
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designated  by  the  Appellate  Division,  and  said  justice  shall  have 
p^mer  to  adjourn  the  call  from  day  to  day  until  it  is  completed. 
A  list  of  the  causes  to  be  so  called  shall  be  publiriied  in  the  Lomj 
Journal  at  least  eight  days  before  the  call. 

If,  upon  such  call,  it  shall  appear  that  the  plaintifT  has  un- 
reasonably neglected  to  proceed  m  the  action  or  that  younger 
i.ssueti  have  been  tried  in  their  regular  order,  the  defendant  or 
one  or  more  defendants  in  the  action  may  move  to  dismiss  the 
complaint  as  provided  for  in  Rule  36  of'  the  General  Rules  of 
Practice,  provided  notice  of  motion  to  that  effect  and  any 
affidavits  or  exhibits  be  served  upon  the  plaintiff  five  days  before 
such  call.  Upon  such  motion,  the  court  may  make  an  order  dis- 
miffiing  the  complaint,  or  if  it  is  made  to  appear  that  failure 
of  the  plaintiff  to  bring  the  action  to  trial  has  not  been  un- 
reasonable, the  court  may  place  the  cause  at  the  foot  of  the 
appropriate  «Ready  Calendar,  or  otherwise  dispose  of  it  as  justice 
may  require  and  on  enich  terms  as  may  be  just.  If  upon  such 
call  any  party  to  a  cause  in  which  no  such  motion  is  made  shall 
answer  reatly,  or  shall  have  theretofore  filed  with  the  calendar 
clerk  a  notice  so  stating,  the  cause  shall  thereupon  be  marked 
ready  for  trial  and  placed  at  the  foot  of  the  appropriate  Ready 
Calendar  unless  othen^-ise  directed  by  the  court.  If,  however, 
upon  such  call  none  of  the  parties  to  the  cause  appears  or  answers 
ready  or  files  notice  as  aforesaid,  then  the  same  shall  be  stricken 
frf»m  the  General  Calendar  and  subsequently  restored  only  upon 
service  of  a  new  notice  of  trial  and  filing  of  a  new  note  of  issue, 
whereupon  it  shall  be  placed  upon  the  appropriate  General  Calen- 
dar as  of  the  date  when  restored  ana  not  as  of  the  date  of 
original  issue.  (Amended  Julv  8,  1916;  in  effect  September  1, 
1916.) 

RULE  m. 

Preferred  causes. — A  party  claiming  to  be  entitled  to  a  prefer- 
«Tif*e  under  section  791  of  the  Code  of  Civil  Procedure  may  apply 
therefor  to  the  Court  at  Part  II,  in  the  manner  prescribed  by 
M»Mion  79.3.  If  the  application  for  a  preference  be  gran-ted.  the 
court  shall  direct  the  cause  to  be  placed  upon  an  appropriate 
Day  Calendar  for  a  day  certain  for  trial,  a.nd  called  after  t'lo 
rauses  then  upon  such  Day  Calendar  marked  ready.  If  the 
party  who  has  moved  for  the  preference  shall  not  be  ready 
to  proceed  with  the  trial  when  the  cause  is  called  for.  trial,  the 
ponrt.  in  its  discretion,  may  allow  an  adjournment,  or  send  the 
Miuse  to  the  foot  of  the  Ready  Calendar,  or  direct  a  dismissal  or 
inquest,  or  otherwise  dispose  of  the  cause  as  justice  may  require. 

The  justices  holdinfr  Part^  III  and  XTV  in  charge  of  Calendars 
Xos.  I  and  2.  respectively,  may,  on  application  of  any  party  to  a 
cause  brought  by  or  against  a  receiver  of  a  corporation  and  on 
five  days'  notice  to  the  other  party,  direct  that  such  cause  be 
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granted  a  preference  over  older  iKsues  and  placed  on  the  Ready 
Calendar  or  on  a  Day  Calendar  for  trial  as  it  may  direct,  although 
no  notice  of  application  for  a  prt^ference  may  have  been  server! 
with  the  notice  of  trial  as  provid'ed  in  section  703  of  the  Ccxle  of 
Civil  Procedure.  (Amended  July  8,  1010;  in  effect  September  1. 
1916.) 

RULE  IV. 

Trial  terms;  number  of;  time  of  holding;  time  of  opening; 
what  causes  tried  at,  respectively. —  There  shall  be  twenty  Trial 
Terms  of  the  Supreme  Court  to  be  known  roHpectively  ats  Trial 
Terms,  Part  I  to  XX  inclusive.  Each  of  said  terms  shall  com- 
mence on  the  first  Monday  of  January,  February,  March,  April, 
May,  June,  October,  November  and  December  in  each  vear,  and 
shall  continue  to  and  until  the  Friday  preceding  the  first  Mon- 
day of  the  following  term,  or  until  the  term  shall  be  adjourned 
without  day. 

The  Trial  Terms  shall  open  at  10  A.  M.  on  each  trial  day 
during  the  term  and  shall  continue  in  session  uutil  4:30  r.  M. 
Part  I  shall  be  the  Criminal  Term  of  the  Suprenu*  Court  and  shall 
be  held  in  the  Criminal  Court  Building  or  in  the  County  CV)urt 
,  House  in  the  County  of  New  York.  Part  IT  shall  be  the  Trial 
Term  for  the  disposition  of  the  Special  Calendar  under  Rule  6. 
In  Parts  III  to  XTII,  inclusive,  shall  be  tried  causes  from  Gen- 
eral Calendar  No.  1.  In  Parts  XIV  to  XVIII,  inclusive,  shall 
be  tried  causes  from  General  Calendar  No.  2.  In  Parts  XIX  and 
XX  sliall  be  tried  such  causes  from  (Jeneral  Calendars  Nos.  1  and 
2  as  shall  from  time  to  time  be  ordered  by  the  Appellate  Division 
or  as  may  be  sent  from  other  Parts.  (Amended,  1913,  1914;  Julv 
8,  1916;  in  effect  September  1,  1916.) 


RULE  V. 

Special  issues. — AU  questions  of  fact  ordered  or  directed  to  be 
tried  by  a  jury,  all  issues  and  questions  of  fact  in  special  pro- 
ceedings, and  all  iss-ues  and  quest ifms  of  fact  which  have  oeen 
stated  for  trial  in  pursuance  of  sections  970  and  971  of  the  Code 
of  Civil  Procedure,  and  all  controverted  questions  of  fact  of 
which  any  party  has  a  constitutional  right  of  trial  by  jury,  and 
in  any  proceedings  for  the  probate  of  a  will  in  which  any  con- 
troverted questions  of  fact  arise  which  a  Surrogate  of  the  County 
of  New  York  shall  direct  to  be  tried  at  a  Trial  Term  of  the 
Supreme  Court  to  be  held  within  the  County  of  New  York  under 
section  2538  of  the  Code  of  Civil  Procedure,  shall  be  placed  upon 
Calendar  No.  2  in  the  order  of  filing  with  the  calendar  clerk  of 
the  order,  directing  the  cause  to  be  sf)  placed  or  of  the  order  or 
direction  for  the  trial  by  jury  or  of  the  order  stating  the  issues 
or  questions  of  fact  to  be  tried  by  jury.  (Amended  October  16, 
1916.) 
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RULE  VI. 

Special  calendar;  short  cause  calendar. —  Subd.  1.  In  an  action 
whertin  the  plaintiff  seeks  to  recover  a  debt  or  liquidated  demand 
ttpon  a  bond  or  other  obligation  for  the  payment  of  a  specific 
som  of  money,  or  upon  a  bond  or  undertaking  on  appeal,  or  upon 
a  negotiable  instrument,  or  for  gcxids  sold  and  delivered;  eitlier 
party  may,  after  the  cause  haA  been  placed  upon  the  General 
Calendar,  upon  two  days'  notice  to  the  opposing  party,  apply 
to  the  justice  holding  Part  II  for  an  order  placing  said  cause 
opon  the  Special  Calendar  for  trial,  and  the  cause  thereupon 
shall  be  tried  and  disposed  of  at  Part  II.  * 

Subd.  2.  In  an  action  wherein  the  plaintiff  seeks  to  recover 
upon  an  account  stated,  or  for  wages,  salary  or  compensation 
for  services,  or  upon  a  policy  of  insurance,  or  for  rent  or  hire 
of  real  or  personal  property,  or  for  money  had  and  received,  or 
for  money  loaned,  or  on  a  statute  where  the  sum  sought  to  be 
recovered'  is  a  sura  of  money  other  than  a  penalty  or  on  a 
guaranty,  the  plaintiff  may,  at  the  firnt  term  at  wlilch  the  cause 
Siall  have  been  placed  upon  the  General  Calendar,  upon  five 
days'  notice  to  tne  defendant,  and  upon  competent  proof  bv 
affidavit  of  the  facts  upon  which  the  cause  of  action  is  hascit, 
ipply  to  the  justice  holding  Part  II  for  an  order  placing  said 
cause  upon  the  Special  Calendar  for  trial.  Copies  of  the  aflS- 
davits  and  exhibits,  if  any,  upon  which  the  application  is  based, 
nngt  be  served  with  the  notice  of  the  application.  If  upon  the 
affidavits  so  submitted  and  the  afiidavits  of  the  opposing  party 
the  court  shall  be  satisfied  that  there  is  no  substantial  defense 
to  the  action,  or  that  the  answer  was  not  interposed  in  good 
faith,  or  was  interposed  for  the  purpose  of  delay,  the  court  may 
place  the  cause  upon  the  Special  Calendar  in  Part  II.  The 
court  may,  in  its  olscretion,  grant  or  deny  the  application,  with 
or  without  costs,  or  upon  terms,  such  as  admitting  facts  not 
ictuaJly  controverted,  consenting  to  the  examination  before  trial 
of  a  party  or  witnesses,  producing  books,  papers  or  documents  or 
giving  security  to  secure  the  plaintiff  in  the  event  of  final  judg- 
ment being  in  his  favor.  The  papers  upon  which  such  applica- 
tion shall  be  made  and  the  answering  affidavits,  if  any,  must  be 
filed  with  the  Calendar  Clerk  before  twelve  o'clock  noon  of  the 
dajr  for  which  the  application  is  noticed,  and  no  oral  argument 
vlll  be  heard  upon  sudi  application,  unless  so  ordered  by  the 
jurtice  holding  Part  IT. 

Subd.  3.  In  an  action  on  contract,  express  or  implied,  other 
than  a  contract  to  marrv,  either  party  may  apply  in  Part  IT 
00  two  days'  notice  to  tte  adverse  party  for  an  order  placing 
the  cause  upon  the  Special  Calendar,  t^pon  such  application, 
if  it  appears  bv  affidavit  and  the  pleading's  to  the  satisfaction  of 
the  justice  holding  Part  II  that  the  trial  of  the  action  will  not 
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occupy  more  than  two  hours,  and  that  no  good  reason  exists  whj 
the  action  should  not  be  promptly  tried,  he  may  direct  the  cause 
to  be  placed  upon  the  Special  Calendar  in  Part  11,  and  the  cause 
shall  thereupon  be  disposed  of  in  its  regular  order  on  such  cal- 
endar. The  papers  upon  which  the  application  is  made  and  the 
answering  amdavits  if  any,  must  be  filed  with  the  calendar  clerk 
before  twelve  o'clock  noon  of  the  day  for  which  the  application 
is  noticed,  and  no  oral  argument  will  be  heard  upon  such  appli- 
cations unless  ordered  by  the  justice  holding  Part  II. 

Subd.  4.  All  causes  and  all  questions  and  issues  of  fact  ordered 
on  the  Special  Calendar  shall  be  placed  thereon  in  the  order  of 
filing  i^ith  the  calendar  clerk  of  the  order  directing  the  cause 
to  be  so  placed,  and  shall  be  called  and  tried  in  that  order,  unless 
postponed  for  good  cause  shown  by  affidavit  to  the  satisfaction 
of  the  justice  holding  Part  IT.  If  the  trial  of  any  cause  which 
is  placed  upon  the  Special  Calendar  upon  the  ground  that  it 
will  not  occupy  more  than  two  hours  shall  nevertheless  actually 
occupy  more  than  that  time,  the  court  may,  in  its  discretion,  stop 
the  trial  and  send  the  cause  to  the  foot  of  the  appropriate  Gen- 
eral Calendar.  If  at  any  time  there  shall  be  more  causes  upon  the 
Special  Calendar  than  can  be  promptly  tried  and  disposed  of  in 
Part  II  the  justice  holding  said'  part  may  send  said  causes,  or 
any  of  them,  to  Part  XIV,  where  they  shall  be  placed  upon 
the  Day  Calendar  and  tried  and  disposed  of  in  like  manner  aa 
the  other  causes  on  the  Day  Calendar  in  that  part.  (Former 
Rule  V,  renumbered  and  amended,  October  16,  1916.) 


RULE  VIL 

bay  calendars. —  The  clerk  shall  make  up  a  separate  Day 
Calendar  for  each  day  of  the  term  of  the  causes  from  Calendars 
Xos.  1  and  2  set  down  for  trial  on  such  day.  The  Day  Calendar 
of  causes  from  General  Calendar  No.  1  shall  be  called  at  Part  III 
at  3:30  o'clock  P.  M.  Day  Calendar  of  causes  from  General  Cal- 
endar No.  2  shall  be  called  at  Part  XIV  at  3:30  o'clock  p.  m. 
The  causes  on  each  of  the  Day  Calendars  shall  remain  thereon 
from  day  to  day  until  they  are  tried  or  otherwise  disposed  of. 
Causes  on  the  Day  Calendar  from  Calendar  No.  1  shall  be  sent 
for  trial  to  Parts 'ill,  IV,  V,  VI  VII,  VIII,  IX,  X,  XI,  XII  and 
XIII.  Causes  on  the  Dav  Calendar  from  Calendar  No.  2  shall 
be  sent  for  trial  to  Parts  XIV,  XJj,  XVI,  XVII  and  XVIII. 
After  the  call  of  the  calendar  at  3:30  oVlock  p.  M.  in  Parts  III 
an-d  XIV,  the  justices  there  presiding  shall  assign  for  the  follow- 
ing morning  one  or  more  causes  to  each  of  the  several  parts.  No 
application  to  postpone  the  trial  of  a  cause  shall  in  any  case  be 
entertained  after  such  cause  has  been  sent  to  a  part  for  trial  and 
no  cause  so  assigned  shall  again  be  placed  upon  the  Day  Calen- 
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dar,  except  by  order  of  the  justice  holding  the  part  from  w^hich  it 
was  sent  for  good  cause  shown  to  him  by  affidavit  but  suoh  cause 
shall  remain  in  the  part  to  which  it  has  been  sent  for  trial  until 
finally  disposed  of.  In  addition  to  the  Day  Calendar  the  clerk 
shall  prepare  a  calendar  to  be  known  as  the  Supplementary  Cal- 
endar, from  which  the  justices  in  Parts  III  and  XIV,  in  the 
event  of  the  Day  Calendar  being  disposed  of,  may  assign  causes 
to  the  several  parts.  When  a  csfUse  has  been  tried  and  the 
jury  disagreed,  or  for  any  reason  there  has  been  a  mistrial  or 
a  juror  has  been  withdrauTi,  the  cause  may  be  restored  to  the 
Call  Calendar  or  to  the  Dav  Calendar  from  which  it  was  sent 
for  trial,  or  may  be  set  down  for  trial  upon  another  day  of  the 
same  week  at  which  it  as  tried  by  the  justice  holding  the  part 
from  which  it  was  sent  for  trial.  In  case  a  Trial  Term  shall  not 
ha%-e  business  enough  to  occupy  it  during  court  hours,  causes  from 
either  Parts  III  or  XIV  only  shall  be  sent  to  it  for  trial.  The 
(deodar  clerk  shall  have  charge  of  the  calendars  herein  provided 
for.  All  orders  relating  to  the  calendar  amd  all  notes  of  issue 
of  causes  to  be  placed  upon  the  calendars  shall  be  filed  with 
said  calendar  clerk.  The  said  clerk  shall  each  week  make  up 
two  calemlars  of  causes  from  the  General  Calendars  for  trial  at 
Trial  Term,  which  calendars  shall  be  published  at  least  two  days 
Ijefore  the  same  are  called.  These  calendars  shall  be  called  by  the 
justices  of  the  court  holding  Parts  III  and  XIV  on  Friday  of 
ea<-h  week  at  2  o'clock  P.  M.  unless  another  day  is  specifically 
fixed  by  him  to  call  such  calendars.  Causes  on  such  calendars 
may  be  set  down  for  trial  on  any  day  in  the  week  following 
in  ease  it  should  appear  upon  the  call  of  either  of  the  calendars 
on  Friday  that  the  number  of  causes  set  down  for  trial  on  the 
following  w-eek  will  not  be  sufficient  to  occupy  the  available  time 
of  all  the  Trial  Ternis  of  the  court  to  which  the  causes  are  to 
be  a.ssigned.  The  justices  holding  Parts  III  and  XIV  shall  order 
a  calendar  of  causes  from  the  proper  General  Calendar  to  be 
made  up  and  called  on  \Vednesday  morning  at  10  o'clock.  Upon 
the  call  of  such  calendar  causes  may  be  set  down  for  any  day  of 
the  week  in  which  the  calendar  is  called  or  for  the  succeeding 
v/cek.  Wlien  a  cause  has  appeared  and.  has  been  called  for  the 
se<i.nd  time  in  either  of  the  Call  Calendars  on  a  subsequent  call, 
it  must,  when  reached,  be  assigned  to  the  Day  Calendar  for  trial  , 
w  go  to  the  foot  of  the  proper  General  Calendar,  unless  it 
should  be  made  to  appear  by  affidavit  to  the  satisfaction  of  the 
[•ourt  that  the  cause  should  be  further  adjourned,  in  which  case 
it  ^hall  be  adjourned  to  such  time  as  the  court  shall  fix.  and 
when  the  cause  is  again  called  the  same  must  be  assigned  to  the 
l>ay  Calendar  for  trial  or  go  to  the  foot  of  the  General  Calendar. 
\\h«n  a  cause  has  thus  been  set  down  on  a  call  of  either  of  the 
calendars  on  any   Friday  or  Wednesday   for  trial  and   appears 
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upon  the  Day  Calendar  it  mu»t  be  tried  or  go  to  the  foot  of  the 
General  Calendar,  unlets  it  appears  by  aiiidavit  to  the  satisfac- 
tion gf  tlie  justice  calling  the  Day  Calendar  that,  in  consequence 
of  the  happening  of  an  event  since  the  cause  wait  set  down  for 
*  trial,  the  trial  cannot,  witli  justice  to  one  of  the  parties,  proceetl. 
The  court  may  then  direct  the  cause  to  be  set  dawa  for  trial  on 
another  day  in  the  same  or  following  week  of  the  term  or  place 
the  cause  on  the  Friday  Cail  Calenxtar.  If  it  sliall  appear  by 
affidavit  to  the  satisfaction  of  the  court  that  counsel  who  is  to 
try  any  cause  upon  a  Day  Calendar  expects  to  argue  a  cause 
upon  a  Day  Calendar  of  tie  Supreme  Court  of  the  United  States, 
or  the  Court  of  Appeals  of  the  State  of  New  York,  or  the  United 
States  Circuit  Court  of  Appeals,  or  any  Appellate  Division  of  the 
Supreme  C<jurt,  or  is  actually  engaged  in  the  trial  of  a  cause 
ifi  a  federal  or  state  court  of  record,  except  the  Municipal 
Court,  sitting  in  the  County  of  N"ew  York,  Bronx,  Kings,  Queens, 
Kassaii  or  Richmond,  the  cause  all  all  be  adjourned  until  such 
argument  or  tri-al  is  concluded,  unless  the  trial  in  which  the 
counsel  is  engaged  is  likely  to  be  protracted.  But  a  cause  on 
the  Day  Calendar  shall  not  be  adjourned  on  account  of  the  en- 
gagement of  counsel  for  more  than  three  days  except  by  the  court 
or  upon  the  consent  of  all  the  parties  to  the  cause.  Not  more 
than  two  causes  shall  be  held  ready  on  one  Trial  Calendar  for 
one  counsel  in  addition  to  the  cause  in  which  he  is  engaged  unl.^ss 
otherwise  ordered  bv  the  court.  In  anv  such  case  the  counsel 
who  is  to  try  the  causea  must  be  desi^ated  on  the  call  of  the 
Dav  Calendar  on  Monday  morning.  (Amended  May  2  and 
October  16,  1916.) 

RULE  VIII. 

Fines  imposed  on  delinquent  jurors. — An  order  directing  a 
doliquent  juror  to  show  cause  why  the  payment  of  a  fine  should 
not  be  enforced  must  he  granted  "by  and  made  returnable  before 
the  justice  by  whom  said  fine  is  imposed  and  made  returnable  at 
the  Trial  Term  to  which  said  justice  is  assigned  upon  such  day 
and  at  such  time  as  he  shall  designate. 

Where  a  justice  by  whom  a  fine  was  imposed  has  ceased  to  be 
a  member  of  the  court,  or  has  been  designated  as  a  member  of 
"^  the  Appellate  Division  of  the  Appellate  Terra,  or  has  been  assigned 
to  hold  Special  Term,  or  is  absent  or  unable  for  any  reason  to 
hear  or  determine  the  matter,  the  order  directing  the  delinquent 
juror  to  show  cause  in  such  case  must  be  granted  by  and  made 
returnable  before  and  heard  and  determined*  by  the  justice 
assigned  to  hold  Part  III,  upon  such  day  of  the  term  and  at  such 
time  as  he  shall  designate.  (Adopted  March  2,  1916;  amended 
July  8,  1016;  in  eflFect  September  1,  1916.) 
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RULE  IX. 

AccoQQtB  of  trustees. —  In  all  actions  or  proceedings  brought 
in  the  ^Supreme  Court  involving  an  accounting  of  a  testamentary 
trustee  or  a  trustee  under  a  deed,  notice  of  such  action  or  pro- 
reeding  must  be  given  to  the  State  Comptroller  before  a  judg- 
ment or  order  is  made  passing  the  accounts  of  such  trustee"-. 
(Adopted  May  19,  1916;  amended  July  8,  1916;  in  effect  Sep- 
tember 1,  1916.) 
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RULES  OF  SUPREME  COURT  —  FIRST  JUDICIAL  DISTRICT 

—  SPECIAL  TERM. 

(Amended,  1909,   1913,   1914,   1916) 


Rules  for  the  Regulation  of  the  Special  Terms  of  the 
Supreme  Court  in  the  First  Judicial  District  and  Estab- 
lishing the  Calendar  Practice  Therein. 

RULE  I. 

Special  Term  for  hearing  litigated  motions. —  There  shall  be  a 
Special  Term  of  the  Supreme  Court  for  the  hearing  of  litigated 
motions  to  commence  on  the  first  Monday  of  each  month  and  to 
continue  until  the  Friday  preceding  the  firat  Monday  of  the  suc- 
ceeding month,  which  term  shall  be  held  every  day  except  Satur- 
days, Sundays  and  legal  holidays.  The  Court  shall  open  at  half- 
past  ten  in  the  morning  and  shall  continue  until  all  business 
before  the  Court  has  been  disposed  of.  This  Special  Term  shall  be 
known  as  Special  Term,  Part  1. 

RULE  IL 

Motion  calendar;  notes  of  issue;  appearance  of  counsel;  appli- 
cation for  final  judgment;  motion  for  judgment  on  pleadings. — 
Motions  may  be  noticed  for  any  day  during  the  term.  The  cleric 
of  Special  Term,  Part  1,  shall  make  up  a  calendar  for  each  day. 
The  order  to  show  cause  or  notice  of  motion,  with  proof  of  service 
thereof,  must  be  filed  with  the  clerk  before  the  date  on  which  the 
motion  is  noticed  to  be  heard,  except  where  an  order  to  show  cause 
is  granted  returnable  in  less  than  two  days,  when  the  clerk  at  any 
time  before  the  day  for  hearing  may  place  the  motion  on  the 
calendar,  or  the  justice  assigned  to  said  part  of  the  court  may 
place  the  motion  on  the  calendar  on  the  day  upon  which  the  order 
to  show  cause  is  returnable.  This  calendar  will  be  called  at  the 
opening  of  the  court  and  no  motion  will  be  heard  that  is  not  upon 
the  calendar.  On  the  hearing  of  a  motion  upon  such  calendar  but 
one  counsel  on  each  side  will  be  heard,  and  not  more  than  fifteen 
minutes  will  be  allowed  to  each  counsel  unless  the  court  shall 
otherwise  order.  Applicaticm  for  final  judgment  where  an  inter- 
locutory judgment  has  b(»en  entereti  and  an  accoimt  has  bcien 
taken,  or  other  proceeding  had  before  a  referee,  or  for  a  final  judg- 
ment in  an  action  for  divorce  imder  section  1774  of  the  Code  of 
Civil  Procedure,  motions  for  a  new  trial  on  the  groimd  of  surprise 
or  newly  discovered  evidence,  motions  to  confirm  a  referee's  report 
and  for  final  judgment  in  an  action  or  proceeding  in  which  a« 
issue  of  fact  has  been  tried  by  a  jury  or  by  a  referee,  where  appli- 
cation to  the  court  for  final  judgment  or  final  order  is  necessary, 
applications  for  the  appointment  of  commissioners  or  for  a  final 
order  or  judgment  in  a  proceeiling  to  condemn  real  estate  for 
public  use^  motion  •  lor  judgment  upon  the  pleadings  under  section 
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547  of  the  Code  of  Civil  Procedure,  trial  of  an  issne  of  law, 
brought  oil  and  tried  by  the  court  as  a  contested  rtiotion  under  sec- 
tion 976  of  the  Code  of  Civil  Procedure,  may  be  noticed  for  and 
made  at  Part  1  of  the  Special  Term  for  the  hearing  of  litigated 
motions  upon  any  day  of  the  July,  August  and  September  terms, 
or  at  any  other  time  when  Part  III  of  the  Special  Term  is  not  in 
session.  '  The  jnatice  assigned  to  Part  I  of  the  Special  Term,  if  he 
does  not  deem  it  important  that  such  application  should  be  heard 
daring  the  time  when  Part  III  is  not  in  sessicm,  may  adjourn  the 
tune  to  the  ne3ct  term  of  Special  Term,  Part  III.  (Amended, 
1914;  in  effect  February  1,  1914.) 

RULE  in. 

Proof  required  in  assignment  cases  or  dissolution  proceedings. — 
In  all  actions  or  proceedings  in  which  the  accounts  of  an 
Asiiignee  for  the  benefit  of  creditors  or  of  a  receiver  appointed  in 
an  action  or  in  a  proceeding  for  the  dissolution  of  a  corporation 
we  presented  for  settlement  or  to  be  passed  upon  by  the  Court, 
a  notice  of  a  cojjy  of  an  advertisement  requiring  the  creditors  to 
prwent  their  claims  to  a  referee,  must  be  mailed  to  each  creditor 
whose  name  appears  on  the  books  of  the  assignor  or  corporation, 
^th  the  postage  thereon  prepaid,  at  least  twenty  days  before  the 
day  specified  in  such  notice  or  advertisement.  Proofs  of  such 
mailing  shall  be  requircid  on  the  application  for  a  final  decree  pass- 
ing the  accounts  of  the  assignee  or  receiver  unless  proof  is  fur- 
nished that  personal  service  of  such  notice  or  copy  of  advertise- 
ment has  been  made  upon  the  creditor. 

RULE  IV. 

Spedal  Term  for  ex  parte  business. —  There  shall  be  a  Special 
Term  of  the  Supreme  Court  for  the  transaction  of  eof  parte  busi- 
ness, to  be  held  on  the  first  Monday  of  each  month  and  to  con- 
tmue  to  and  including  the  Saturday  prior  to  the  first  Monday  of 
the  following  month.  The  Court  shall  open  at  half -past  ten 
oVlork  in  the  morning,  and  shall  continue  in  session  until  four 
o*ciof-fc  in  the  afternoon,  except  Saturdays,  upon  which  day  the 
Conrt  may  be  adjonme<l  at  twelve  o'clock  noon,  and  shall  be  open 
crery  day  in  the  year,  except  Sundays  and  legal  holidays.  Thi^ 
Js'pecial  Term  shall  be  kno^vn  as  Special  Term,  Part  2.  The  justice 
a»ipied  to  Part  2  shall  also  attend  to  the  drawing  of  jurors  for 
the  Trial  Terms  of  the  Supreme  Court. 

RULE  V. 

What  matters  must  bo  brought  before  Special  Term  for  ez  parte 
hiuiiiess. —  Applications  for  all  Court  orders,  ex  parte  or  by  con- 
8«it,  or  where  notice  is  not  required  or  ha«  been  waived,  must  be 
made  to  Special  Term,  Part  2.  Any  e(p  parte  Court  order  granted 
^y  ^^y  justice  of  the  Court  other  than  the  one  assigned  to  hold 
Part  2  of  the  Special  Term,  shall  not  be  entered  by  the  clerk.  All 
appli rations  for  judgment  in  actions  where  the  defendant  has 
failed  to  appear,  or  has  waived  notice  of  motion  for  judgment  or 
has  consented  thereto,  except  in  actions  for  divorce,  all  procccd- 
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ings  under  the  Domestic  Relations  Law  for  the  a(h)pti(m  ot  chil- 
dren, and  all  proceedings  under  the  Insanity  J^aw  fiu*  the  commit- 
ment of  a  person  alleged  to  be  insane,  shall  be  made  to  naid 
Special  Term,  Part  2,  and  shall  not  b^  made  to  any  other  Court 
or  justice.  All  orders  for  the  examination  of  parties  or  witnesses 
in  supplementary  proceedings,  or  to  perpetuate  testimony,  or  for 
the  examinationof  parties  before  trial  or  for  the  examination  of 
witnesses  under  letters  rogatory,  or  foreign  commissions,  or  in 
aid  of  an  attachment,  or  for  any  other  purpose,  or  in  any  proceed- 
ing (except  an  order  to  show  cause  or  a  warrant  issued  under 
section  2209  of  the  Ctxie  of  Civil  Procedure,  which  must  be  made 
feturnable  before  Part  1  of  the  Special  Term),  shall  be  made 
returnable  before  the  justice  assigned  to  hold  said  Special  Term, 
Part  2,  unless  made  returnable  before  a  referee  or  commissioner 
under  express  statutory  authority;  and  all  writs  of  habeas 
corpus  or  other  writs  that  are  required  by  law  to  be  returnable 
at  a  Special  Term  of  the  Supreme  Court,  or  before  a  justice 
thereof,  must  be  made  returnable  at  the  said  Special  Term,  Part 
2,  or  before  the  justice  assigned  to  hold  the  same.  Any  writ  or 
order  before  mentioned  returnable  elsewhere  j^hall,  upon  its  re- 
turn, be  transferred  to  said  Special  Term,  Part  2,  for  hearing 
and  decision.  If  not  so  transferred,  the  writ  or  order  ^Ball  be 
disregarded.  In  actions  for  absolute  divorce  or  to  annul  a  mar- 
riage, where  no  answer  is  interposed,  a  reference  to  take  proof 
will  not  be  granted.  In  such  cases  the  application  for  judgirient 
nuist  be  made  at  the  Special  Term,  Part  3,  and  the  case  placed 
upon  the  preferred  calendar  as  hereinafter  provided.  Whenever 
the  justice  assigned  to  either  Part  1,  Part  2  or  Part  3  of  the 
Special  Term  is  disqualified  from  hearing  any  application  or 
motion  that  shall  be  brought  on  1)efore  him,  he  may  send  such 
application  or  motion  to  such  other  Part  of  the  Special  Term  as 
he  shall  select,  to  be  there  heard  and  disposed  of. 

Proceedings  under  section  634  of  the  Building  Code  and  all 
otiier  proceedings  instituted  In  the  Supreme  Court  authorized  by 
said  Building  Code  must  be  heard  in  the  said  Special  Term.  Part 
2.  If  a  jury  is  demanded,  the  justice  holding  such  term  may 
continue  suclx  proceeding  before  the  justice  holding  one  of  the 
Irial  Terms,  where  a  jury  shall  forthwith  be  impaneled  and  the 
questions  determined  and  the  proceeding  finally  disposed  of  as 
required  l>y  said  Building  Code.  In  case  neither  of  the  Trial 
'Icrms  is  in  session,  the  justice  assignt»d  to  the  said  Special  Term, 
I''.ut  2,  may  impanel  a  jury  and  dispose  of  the  procetnling  as 
required  by  the  sa^d  Building  Code. 

In  an  application  for  a  commitment  under  section  80  of  the 
Insanity  Law  (chap.  32,  Laws  of  1909)  it  must  be  shown  by  the 
■petition  or  by  an  accompanying  affidavit  whether  or  not  the  per- 
son alleged  to  be  insane  is  confined  on  a  criminal  charge,  or  on 
bail  pending  the  dcterniinaticn  of  a  criminal  charge,  or  in  official 
custody  for  the  purpose  of  ascertaining  his  condition  after  a  crim- 
inal charge  has  been  madv  against  him.  If  a  criminal  charge  is 
ponding  against  the  person  tluis  alleged  to  be  insane,  two  days* 
lu.tni*  oi  liie  time  and  place  of  |  rosmting  the  appli<ation  to  the 
court  or  a  justice  thereof  must  be  given  to  the  district  attorney. 
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In  case  of  a  rehearing  and  a  review  of  the  proceedings  already 
had  and  of  the  order  of  commitment  under  section  83  of  the 
Ini^anity  Law  (chap.  32,  Laws  of  1909),  the  justice  assigned  to 
Part  2  of  the  Special  Term  may  send  the  question  of  the  insanity 
of  Huch  alleged  lunatic  to  either  part  of  the  Trial  Term  for  trial 
before  a  jury  as  required  by  said  section.  The  justice  trying  such 
proceeding  bef<ire  a  jury  shall  certify  the  verdict  to  the  justice 
asaigned  to  Part  2  of  the  Special  Term,  who  shall  make  the  order 
as  required  by  such  section. 

All  applications  to  the  court  in  the  summary  proceedings  au- 
thorized by  sections  57  and  74  of  the  Public  Service  Commissions 
Law  (chap.  480.  Laws  of  1900)  shall  be  made  at  Part  2  of  the 
.Special  Term,  which  court  shall  grant  the  necessary  firal  order 
or  judgment  if  the  corporation  proceeded  against  fails  to  answer 
within  the  time  allowed  by  the  court.  If  an  answer  is  interposed, 
the  justice  holding  Part  2  of  the  Special  Term  sfiall  forthwith 
tfttnsfer  the  action  or  proceeding  to  Special  Term,  Part  3,  which 
court  shall  immediately  inquire  into  the  facts  and  circumstances 
and  grant  the  proper  judgment  or  order,  provided,  however,  that 
the  justice  assigned  to  Special  Term,  Part  3,  may  from  time  to 
time  assign  such  actions  or  proceedings  to  the  other  parts  of  the 
Special  Term  for  hearing  and  decision.  (As  amended  Dec.  17, 
1909;  Nov.  20,  1917,  in  effect  Jan.  1,  1918.) 

RULE  VI. 

Sepilations  goyeming  insolvent  assignments. —  The  foUoTriuig 
regulations  will  apply  to  all  the  insolvent  assignments  for  tha 
benefit  of  creditors  and  applications  to  the  Court  thereunder: 

Subdivision  1.  Duties  of  the  Clerk. —  The  clerk,  in  addition  to 
the  lKK)k.s  now  kept  by  him,  »hall  provide  a  register  and  docket. 

In  the  register  shall  be  entered  in  full  every  decree  and  iinal 
order  made  in  the  proceedings  according  to  date,  and  the  docket 
shall  contain  a  brief  memorandum  of  each  day's  proceedings  ac- 
cording to  their  respective  titles. 

The  register  and  dcx-ket  shall  be,  at  all  times  during  Court 
hours,  open  for  public  inspection. 

Subdivision  2.  Each  petition  or  order  or  decree  filed  shall  be 
indorsed  with  the  day  and  date  of  such  filing,  and  the  papers  in 
each  ca«e  shall  he  kept  in  a  Hie  by  themselves. 

Subdivision  3.  Xo  paper  shall  be  permitted  to  be  taken  ofT  the 
files  of  the  Court  for  any  puipose,  except  on  an  order  of  the 
Court. 

Subdivision  4.  Every  paper  filed  shall  have  a  brief  memoran- 
dum indorsed  on  the  outsule  cover,  showing  the  nature  thereof. 

Subdivision  5.  Copies  of  any  and  all  papers  in  these  proceed- 
ings shall  be  furnished  to  any  person  applying  for  same  upon  the 
pa.^Tnent  of  the  legal  foes. 

Subdivision  6.  Phk-css. — All  process,  citations,  summons  and 
flibpoenas  shall  issue  out  of  the  Court  under  the  seal  thereof  and 
be  attested  by  the  clerk. 

Subdivision  7.  Appearances  —  Any  party  may  appear  in  these? 
proooedings,  either  in  person  or  by  attorney  —  if  by  attorney  the 
name  of  such  attorney,  with  his  place  of  business  and  residence, 
shall  be  indorsed  on  each  and  every  paper  filed  by  him,  and  his 
name  shall  be  entered  in  the  docket. 
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S^ubdivisiun  8.  Schedules. —  The  schedule  of  liabilities  and 
assets  required  to  be  tiled  by  tlie  assignor  or  assignee  shall  fully 
and  fairly  state  the  nominal  and  actual  vedue  oi  the  assets,  tad. 
the  cause  for  the  difference,  and  a  separate  affidavit  will  be  re- 
quired which  shall  fully  explain  the  cause  of  suclt  dttfereucOb  If 
required  the  afiidavits  of  disinterested  experts  as  to  such  value 
must  be  furnished. 

Subdivision  9.  Signing  of. —  Where  there  may  be  more  than 
one  sheet  of  paper  necessary  to  contain  the  schedules^  each  page 
shall  be  sign^nl  by  the  person  or  persons  verifyii^  the  same.  The 
sheets  of  paper  on  wluch  the  schedules  are  written  shall  be 
securely  fastened  before  the  filing  thei-eoi,  and  shall  be  indorsed 
with  the  full  name  of  the  assignor  and  assignee,  asnd  when  filed 
by  an  attorney  shall  also  be  indorsed  with  his  name  and  busiueas 
address. 

Subdivision  10.  Filing  by  Assignee. —  Should  the  schedules  \t^ 
tiled  by  the  assignee  there  must  be  a  full  affidavit  made  by  sueh 
assignee  and  some  disinterested  expert,  showing  the  nature  and 
value  of  the  property  assigned. 

Subdivision  11.  Name  and  Residence.-— Tbe  name,  reeidenee, 
occupation  and  place  of  businjess  ol  the  assigaor,  aad  name  aad 
place  of  business  of  the  assignee,  may  be  ia'^orporated  iu  tha 
affidavit  or  annexed  to  the  schedules. 

Subdivision  12.  Recapitulation. —  There  shall  be  a  recapitula- 
tion at  the  end  of  the  schedules  as  follows: 

Debts  and  liabilities  amount  to  $  ;  assets  nominally  worth 

$  J  assets  actually  worth  $: 

Subdivision  13.  Contingent. —  Contingent  liabilities  shall  ap- 
pear on  a  separate  sheet  of  paper. 

Subdivision  14.  Amendments  of. — ^Application  to  amend  the 
schedules  shall  be  made  by  verified  petition,  in  which  th6  amend- 
ments sought  to  be  made  shall  appear  in  full  and  such  amend- 
ments shall  be  veriffed  in  the  same  manner  as  the  original  sched- 
ules were  verified. 

Subdivision  15.  Bond  of  Assignee. —  The  bond  shall  be  joint 
and  several  in  form,  and  must  be  accompanied  by  the  affichivit 
prescribed  by  secticm  S12  of  the  Code  of  Civil  Procedure,  and  also 
by  the  aflidavit  of  each  surety,  setting  fortfi  his  business  and 
where  it  is  carried  on,  the  amount  of  his  debts  and  liabilities,  and 
the  description  and  value  of  property,  real  or  personal,  owned  by 
him,  so  that  it  may  appear  that  he  is  worth  the  amount  in  which 
he  is  required  to  justify  over  and  above  his  debts  and  liabilities. 

Siilxlivision  16.  .Tustification  of  Sureties. —  The  Court  may 
in  its  discretion  require  any  surety  to  appear  and  justify. 

Subdivision  17.  At  least  one  of  such  sureties  shall  be  a  free- 
holder. Tf  the  penalty  of  the  bond  be  twenty  thousand  dollars  or 
over,  it  may  be  executed  by  two  sureties  justifying  each  in  that 
Sinn,  or  l)y  more  than  two  sureties,  the  amount  oi  whose  justifi- 
cation united  is  double  the  penalty  of  the  bond. 

Subdivision  18.  Provisional.-  -  Tlie  nffida\"it  upon  which  appli- 
cation is  made  for  lo;iVe  to  file  a  provisional  bond,  must  show 
'•illy  and  fairly  the  nature  and  ;>Mii:"'t  of  the  property  assigned. 
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and  good  and  sufficient  reasonB  must  be  8ho\^'n  \vh]p  the  schedules 
cannot  be  filed,  and  it  must  appear  satisfactorily  to  the  Court 
that  a  necessity  exists  for  the  filing  of  such  provisional  bond,  and 
ior  the  purposes  of  this  act  the  affidavit  so  tiled  shall  be  deemed 
a  schedule  of  the  assigned  property  until  such  time  ajs  the  regular 
schedules  shall  be  filed.  k, 

Upon  the  tiling  of  the  schedules  the  amoimt  of  the  bond  will 
be  deterrained  finally,  and  should  the  pi'ovisional  bond  already 
filed  be  deemed  sufficient,  an  order  will  be  granted  making  such 
bond  as  approved  the  final  bond. 

Subdivision  19.  Assignee. —  Every  assignee  shall  keep  full, 
exact  and  regular  books  of  account  of  all  receipts,  payments  and 
expenditures  of  money  by  him,  which  said  books  shall  alwajs, 
(turing  business  hours,  be  open  to  the  inspection  of  any  person 
interested  in  the  trust  estate. 

Subdivision  20.  In  making  sajes  at  auction  of  personal  prop- 
erty, the  afisignee  shall  give  at  least  ten  days'  notice  of  tlic  time 
and  place  of  the  sale  and  of  the  articles  to  be  sold  by  advert  ise- 
ment  in  one  or  more  newspapers,  and  he  shall  give  notice  of  the 
sale  at  auction  of  any  real  estate  at  least  twenty  days  before  such 
sale.  Upon  sueh  sales  the  assignee  shall  sell  by  printed  cata- 
logue^ in  parcela,  and  shall  file  a  copy  of  such  catalogue,  with  the 
pricea  obtained  for  the  goods  sold,  with  his  final  account. 

Subdivision  21.  When  any  notice  is  served  on  tho  creclitors  of 
the  insolTent,  pursuant  to  the  provisions  of  the  statute,  or  these 
niies,  by  mail,  every  envelope  containing  such  notice  shall  have 
upon  it  a  direction  to  the  postmaster,  at  the  place  to  which  it  is 
sent,  to  return  Jthe  same  to  the  sender  within  ten  days  imletis 
called  for.  Upon  every  application  made  to  the  Court  upon  such 
service,  an  affidavit  shall  be  pr(*sented  showing  whether  any  such 
notices  have  been  returned. 

Subdivisifin  22.  Upon  an  application  made  for  a  general 
eitation,  the  assignee  shall  file  with  his  petition  his  account, 
with  the  vouchers. 

Subdivision  23.  The  assignee  must  file  an  account  in  all  cases, 
which  ahall  be  referred  for  examination. 

Diaeliaripe. —  No  discharge  shall  be  granted  an  assignee  who 
has  not  advertised  for  claims  pursuant  to  section  4  of  the  statute 
and  the  30th  subdivision  of  this  rule. 

No  discharge  can  be  granted  an  assignee  and  his  sureties  in 
any  ease,  whetlicr  the  creditors  liave  been  paid,  or  have  reltMHod 
or  have  entered  into  composition  or  not,  except  in  a  r^ular  pro- 
ceeding for  an  accounting,  under  section  20  of  the  act,  coinmenccd 
by  petition  for  citation  and  citation  thereon  to  all  persons  inter- 
ested in  the  estate. 

8nbdi vision  24.  Substituted  Assignee. —  Whenever  an  assignee 
shall  have  been  removed,  either  on  his  own  petition  or  on  the 
p^-tition  of  any  person  interested  in  the  estate,  and  anotlicr  per- 
8CB1  appointed  as  assignee  in  his  place  and  stead,  a  certified  copy 
of  the  order  made  on  such  petition  shall  W  filed  and  recorded  in 
the  clerk's  office  of  the  county  wherein  the  original  assignment 
was  recorded,  and  the  clerk  of  the  county  shall  make  such  suit- 
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able  entry  on  the  margin  of  the  record  of  the  original  assignment 
aa  will  show  the  appointment  of  Rurh  substituted  assignee,  and 
the  said  certified  copy  of  the  order  shall  be  attached  to  the  orig- 
inal assignment. 

Subdivision  25.  Account  of  Assignee. —  The  accoimt  of  the 
assignee  shall  be  in  the  nature  of  a  debit  and  credit  statement; 
he  shall  debit  himself  with  the  assets  as  shown  in  the  schedules 
as  tiled,  and  credit  himself  with  any  decrease  as  well  as  expenses. 

Subdivision  20.  The  statement  of  expenditures  shall  be  full 
and  complete,  and  the  vou(  hers  for  all  payments  shall  l>e  attached 
to  the  account. 

Subdivision  27.  The  affirmative  im  the  accounting  shall  be 
with  the  assignee,  and  objections  to  the  accoiuit  may  be  presented 
to  the  refercic  in  writing,  or  be  brought  out  on  a  cross-examina- 
tion, and  in  the  latter  case  they  must  be  sjwcifically  taken  and 
entered  in  the  minutes. 

Subdivisi(;n  2.').  The  testimony  taken  shall  be  signed  by  the 
several  witnesses,  and  attached  to  and  tiled  with  a  report  of  the 
referee. 

Subdivision  20.  Report  of  Referee. —  Th«  report  of  the  referee 
shall  show  all  the  jurisdictional  facts  necessary  to  confer  power 
on  the  Court,  such  as  the  proper  execution  and  acknowle<igmciit 
of  the  assignment,  the  recording  of  the  same,  the  tiling  of  the 
schedules  and  bond,  the  aflvertising  for  creditors,  the  issuing  of 
the  citation,  the  presenting  of  the  account,  and  when  any  items 
may  be  disallowed  in  the  account  of  the  assignee,  the  same  shall 
be  fully  set  out  in  the  report. 

Subdivision  30.  T^'otice  to  Present  GlaimR.-»A  copy  of  the 
notice  of  advertisement  requiring  creditors  to  present  their  claims 
must  be  mailed  to  each  creditor  whose  name  appears  on  the  b^rnks 
of  the  assignor,  with  the  postage  thereon  prepaid,  at  least  thirty 
days  before  the  days  specified  in  such  advertisement,  and  proof 
of  such  mailing  must  be  required  on  the  application  for  a  final 
decree,  imless  personal  service  thereof  is  made  upon  such  cred- 
itors. 

Subdivision  31.  The  decision  of  the  referee  after  the  trial  of 
a  disputed  claim  under  section  26  of  the  general  assignment  act, 
shall  be  filed  with  the  clerk  of  the  Court,  and  a  copy  served  on 
the  defeated  party.  The  Court  shall,  on  application  of  either 
party,  confirm  the  said  report,  and  the  decision  of  the  referee 
shall  be  reviewed  only  by  appeal  from  the  order  confirming  the 
report  to  the  Appellate  Division. 

RULE  VII. 

Special  Terms  for  trial  of  issues  of  law  and  of  fact — There 
shall  be  six  Special  Terms  of  the  Supreme  Court  for  the  trial  of 
issues  of  law  and  issues  of  fact  triable  bv  the  court,  and  for  the 
hearing  and  derisions  of  other  matters  and  special  proceedings 
not  otlierwise  provided  f'M .  to  be  kn(»wn  respcH'tively  as  Parts 
111,  IV,  V,  VI,  Vll  and  Vlll.  Each  term  shall  commence  cm  the 
tirst  Monday  of  each  month,  and  shall  continue  until  the  Friday 
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preceding  the  first  Monday  of  the  succeeding  month.     Amended, 
1909,  1914;    in  effect  November  16,  1914.) 

RULE  vm. 

A  General  Calendar  of  all  the  i-ssues  of  fact  triable  by  the  court 
without  a  jury  in  the  county  of  New  York  Hhall  be  made  from 
lime  to  time  as  shall  be  order€»d  by  tlie  Appellate  Division  of  the 
Supreme  Court  in  the  First  Department.    Such  calendar  shall  con- 
tinue to   be  the  (ieneral  Calendar   for  every  successive  Special 
Term  until  a  new  (Jeneral  Calendar  is  ordered  as  aforesaid.    New 
cases,  as  th€»y  are  noticed  for  trial,  shall  be  placed  at  the  foot  of 
this  CSeneral  Calendar  upon  filing  a  note  of  issue  as  required  by 
the  Code  of  Civil  Procedure.     A  motion  to  correct  this  (ieneral 
Calendar  may  be  made  on  two  days'  notice  to  the  opposing  party 
at  Part  3  of  the  Special  Term  on  the  call  of  any  Friday  Calendar. 
There  shall  also  be  made  up  a  Special  Calendar  upon  which 
fthall  be  placed  all  issues  of  law  now  at  issue,  and  upon  which 
>hall  be  placed,  at  the  foot  thereof,  new  Lssues  of  law  hereafter 
noticed  for  trial. 

There  shall  also  be  made  up  a  Special  Calendar  which  shall  be 
known  as  the  Preferred  Calendar,  up<m  which  shall  be  placed  all 
undefended  actions  for  divorce  or  for  annulment  of  marriage  or 
for  a  separaticm;    all  actions  entitled  under  the  Code  or  the  Gen- 
eral or  Special  Rules  of  Practice  to  a  preference;  all  applications 
for  judgment  in  actions  where  issues  have  been  framed  and  sent 
to  a  jury  for  trial;  all  applications  for  final  judgment  where  an 
interlocutory  judgment  has  been  entered  and  an  account  has  been 
taken  or  other  proceedings  had  before  a  referee;  all  motions  for 
a  new  trial  upim  exceptions  or  on   the  ground   of  surprise  or 
Hfwly  discovered  evidence;  and  exceptions  to  and  motions  to  con- 
firm a  referee's  report  in  special  proceedings,  including  surplus 
mimey  proceedings,  and  in  actiims  in  which  an  issue  of  fact  has 
l»**n  tried  by  a  referee  where  application  to  the  court  for  final 
judgment    or    a   final    order    is   necessary;    all   applications    for 
the  appointment  of  commissioners,  for  a  final  order  or  final  judg- 
ment in  proceedings  to  condemn  real  estate  for  public  use;   all 
applications  for  final  order  in  certiorari  proceedings  or  proceed- 
ings where  an  alternative  writ  of  mandamus  has  been  issued;  all 
proceedings  to  review  assessments  for  the  taxation  of  real  and 
personal  property  in  the  county  of  New  York  which  are  now  pend- 
ing or  which  shall  hereafter  be  brought  for  that  purpose;   all 
pmceedings  to  review  the  assessment  for  taxation  of  special  fran- 
chises or  to  in  force  the  payment  of  taxes  based  thereon  or  proceed- 
ings to  review  the  assessment  thereof  under  section  46  of  the  Tax 
Law   (chap.  62,  Laws  of  1$)09)  ;    all  applications  for  judgment 
upon  the  pleadings  under  secticm  547  of  the  Code  of  Civil  Pro- 
c^ure,  and  all  trials  of  an  issue  of  law  brought  on  as  a  con- 
iwited  motion  under  secticm  976  of  the  Code  of  Civil  Procedure. 
The  Special  Calendar  of  issues  of  law  and  the  Special  Preferred 
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Calendar  herein  provided  for  shall  be  called  and  disposed  of  in 
Part  3  of  the  Special  Term;  provided,  however,  fliat  the  justice 
assigned  to  Part  3  nwty  from  time  to  time  assign  issues  of  law 
and  preferred  cases  from  such  calendars  to  the  other  parts  of 
the  Special  Term  for  hearing  and  decisicm. 

AppUcationg  for  Aoal  judgment  in  actions  to  annul  a  marriage 
or  for  a  divorce  shall  l)e  made  at  hJpecial  Term,  Part  3,  upon  the 
judgment-roll,  a  certiJicate  of  Uie  county  clerk  that  no  order  kaa 
been  entered  in  the  action  wince  tlie  entry  of  the  interlocutory 
judgment,  or  if  any  such  order  or  orders  have  been  entered,  that 
copies  tiiereof  are  annexed  to  his  certiti<'ate  and  proof  by  aflidavit 
that  no  application  has  been  made  for  an  order  to  the  knowledge 
of  the  party  making  application,  or  his  attorney,  except  where 
an  ordfir  has  been  granted  and  a  ccrtiiied  copy  of  such  order  is 
annexed  to  the  c^ertificate  of  the  county  clerk.  Where,  in  *uch  an 
action,  a  party  other  than  the  party  making  tlie  applicution  has 
appeared  in  the  action,  five  days'  notice  of  such  application,  with 
tha  papers  upon  which  the  same  was  made  and  a  copy  of  the  pro- 
posed linal  judgment,  shall  be  served  upon  the  attorney  who  has 
appeared  in  tlie  action.  In  a  proceeding  for  the  revcKration  of  a 
liquor  tax  certificate,  where  the  issue  has  been  joined,  the  procjeed- 
ing  shall  be  placed  upon  the  Preferred  Calendar  called  in  Special 
Term,  Part  3,  and  disptjsod  of  as  other  cases  upon  the  said  caUui- 
dar.  In  case,  however,  the  issue  is  joined  in  such  a  proceeding  too 
late  to  place  it  on  the  calendar  of  tite  June  Special  Term  in  any 
year,  it  may  be  brought  on  by  cither  party  during  July,  August 
or  September,  at  Special  Term,  Part  2,  and  there  heard  and  deter- 
mined. In  case  a  proceeding  is  not  so  brought  on  in  Part  2,  as 
hereinl)efore  provided,  before  the  iirst  Monday  in  October,  it  shall 
be  placed  upim  the  Preferred  Calendar  U)  be  calU'd  at  Special 
Term,  Part  3,  for  the  October  term.  (Amended  1909;  1914; 
Nov.  20,  1917,  in  effect  Jan.  1,  191b.) 

RUtB  IX. 

Calendar  of  causea  from  geotral  caleadar  for  trial  at  Special 
Term.  When  cause  on  Day  Calendar  will  be  paued. — The  clerk 
of  Part  3  of  the  Special  Term,  with  the  assistance  of  the  spei'ial 
deputy  clerk  assigned  to  such  part,  and  of  the  clerk  of  Part  4, 
shall  each  week  make  up  a  calendar  of  causes  from  the  General 
Calendar  for  trial  at  Special  Term,  which  calendar  slmll  be  pub- 
lished at  least  two  days  before  the  same  is  called.  This  calendar 
shall  be  called  by  the  justice  assigned  to  Special  Term,  Part  3,  on 
Friday  of  each  week  at  2  o'chnk  p.  m.,  unless  another  day  is  ft|)e- 
ciflrally  fixed  by  him  to  call  such  calendar.  Causes  on  such 
calendar  may  be  set  down  for  trial  on  any  day  in  the  week  follow- 
ing. In  case  it  slKrnld  apiuMir  u])(m  the  call  of  the  calendar  on 
Fridav  that  the  nunihor  of  cauKcs  set  down  for  trial  in  the  follow- 
ing  week  will  not  bo  sufKcient  to  occupy  the  available  time  of  all 
the  parts  of  the  Special  Term  of  the  court  assigned  to  the  trial  of 
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equit>  caii<es.  the  juRtice  assij:;ned  to  Special  Term,  Part  3,  shall 
oriI«T  a  calendar  of  causes  from  the  General  Calendar  to  he  made 
up  and  to  Ix;  railed  upon  Wednesday  morning  following  at  10 
oVlock.  Upon  the  call  of  such  calendar,  causes  may  he  set  down 
for  any  day  of  the  week  in  which  the  calendar  ifi  so  called  or  for 
*he  siioceeding  week.  The  said  clerks  shall  make  up  a  Day 
Calendar  for  each  day  from  the  General  Calendar,  upon  which 
shall  l>e  placed  all  the  causes  set  down  for  that  day  or  remaininpj 
«ndifii>ofted  of  from  previous  days,  which  Day  Calendar  shall 
be  called  in  Part  3  of  the  Special  Tetm  at  10^15  A.  M.  of  each 
day,  and  causes  therefrom  shall  he  assigned  to  the  several  parts 
of  the  Special  Term. 

When  a  cause  thus  set  down  on  the  call  of  the  calendar  on  any 
Friday  or  Wednesday  for  trial  appears  upon  the  Dhv  (^ilendar 
it  must  be  trietl  or  go  to  the  foot  of  the  General  Calendar  unless 
it  appears  by  affidavit  to  the  satisfaction  of  the  court  calling  the 
Day  Calendar  that  in  consequence  of  the  happening  of  any  event 
since  the  cause  was  so  set  down  for  trial  the  trial  cannot  with 
justice  to  one  of  the  parties  proceed.  The  court  may  then  by 
onler  *ei  the  cause  down  for  trial  on  anotlier  day  in  the  term  or 
place  the  cause  on  the  Friday  calendar. 

If  it  hhall  appear  by  affidaTlt  to  the  satisfaction  of  the  court 
that  cr)unsel  who  is  to  try  any  cause  upon  a  Day  Calendar  expects 
to  ergue  a  cause  upon  a  Day  Calendar  of  the  Supreme  Court  of 
the  Unite<l  Stat(*s.  or  the  Court  of  Appeals  of  the  State  of  New 
Yc»rk.  or  the  United  States  Circuit  Court  of  Appeals,  or  any 
Appellate  Division  of  the  Supreme  Court,  or  is  actually  engaged 
in  the  trial  of  a  cause  in  a  Federal  or  State  court  of  record, 
except  the  Municipal  Court,  sitting  in  the  County  of  New  York, 
Bronx,  Kings.  Queens,  Nassau  or  Richmond,  the  cause  shall  be 
tdjimrned  until  such  argument  or  trial  is  concluded,  unless  the 
trial  in  which  the  counsel  is  engaged  is  likely  to  be  protracted. 
In  no  other  event  shall  a  cause  upon  the  Day  Calendar  be  passed 
for  the  day.  (Amended  May  2,  1916;  Nov.  20,  1917,  in  eifect 
Jan.  1.  1918.) 

RULE  X. 

Passing  cause;  reaenration  of  causes  fot  same  counsel. —  In  no 
€vrnt  shall  a  cause  on  the  day  calendar  be  passed  from  day  to 
day  on  account  of  the  engagement  of  counsel  for  more  than  three 
da\9. 

Nfft  more  than  two  causes  shall  be  held  ready  on  the  day  cal- 
endar for  one  counsel  in  addition  to  the  cause  in  which  he  is 
enjrtged,  and  in  all  causes  the  counsel  who  is  to  try  the  same 
inn!*t  be  designated,  if  required  by  the  Court,  on  the  call  of  the 
day  calendar. 

RULE  XI. 

Mortgage  foreclosures;  mechanics'  liens. —  In  all  actions  brought 
for  the  foreclosure  of  a  mortgage  or  for  the  foreclosure  of  me- 
chanics' liens,  either  party  may  apply  to  the  Special  Term,  Part 
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.O,  upon  notice  of  two  days  to  the  adverse  party  to  have  the  case 
placed  upon  the  preferred  eah^ndar,  to  be  called  in  Part  3  of  the 
Special  Term,  and  if  it  shall  appear  to  the  Court  upon  such 
application  that  the  trial  will  not  be  a  protracted  one,  or  that 
for  any  special  reason  the  case  should  be  promptly  disposed  of, 
it  shall  be  placed  upon  the  preferred  calendar  for  trial. 

RULE  XII. 

Preferred  causes. —  In  all  actions  in  which  a  preference  is 
given  by  express  provision  of  law,  or  by  the  General  Rules  of 
Practice  or  by  special  rules,  the  party  entitled  to  such  preference 
may,  upon  two  days'  notice,  apply  to  Special  Term,  Part  3,  for 
an  order  placing  the  cause  upon  the  preferred  calendar.  In  case 
such  preference  is  granted,  the  case  shall  be  placed  upon  the  pre- 
ferred calendar  as  of  the  date  when  the  motion  was  made,  and 
shall  be  called  in  its  order. 

RULE  SIII. 

Duration  of  Special  Term. — ^No  Special  Term  shall  be  continued 
beyond  the  Friday  preceding  the  commencement  of  a  new  term, 
except  for  the  purpose  of  completing  a  trial  already  commenced 
during  the  term,  in  which  case  immediately  upon  the  completion 
of  the  trial,  the  Court  shall  adjourn  for  the  term. 

RULE  XIV. 

Regulating  the  procedure  upon  applications  for  naturalization 
in  the  first  judicial  district. —  All  applications  of  aliens  to  be 
admitted  to  become  citizens  of  the  United  States  must  V>e  heard 
'and  final  action  had  thereon  at  Part  2  of  the  Special  Term. 
Such  hearings  shall  be  had  only  upon  Mondays  and  Thursdays 
at  2  o'clock  P.  M.  of  each  week  during  the  year,  which  are  hereby 
designated  as  the  stated  days  for  such  applications.  The  appli- 
cation which  is  required  by  chapter  927  of  the  Laws  of  1895  to 
be  filed  with  the  clerk  of  the  Court  shall  be  so  filed  with  the 
assistant  clerk  of  such  Special  Term  assigned  to  that  branch 
of  the  business.  Such  application  shall  specify  the  stated  day 
(more  than  fourteen  days  thereafter)  when  such  application  will 
be  brought  on  for  hearing  and  final  action. 

The  assistant  clerk  assigned  to  naturalization  business  shall 
make  up  a  calendar  of  such  applications  for  each  of  said  stated 
days,  upon  which  he  will  place  all  such  applications  in  the  order 
of  filing,  for  the  days  specified  in  the  application.  The  calendar 
will  be  called  at  2  o'clock  in  the  afternoon  upon  each  stated 
day.  The  hearing  upon  such  applications  shall  be  had  upon  the 
call  of  the  calendar  and  the  testimony  of  the  applicant  and  his 
witnesses  on  each  application  shall  be  thereupon  taken  in  open 
Court.  Such  testimony  shall  be  taken  down  by  the  stenographer 
assigned  to  that  branch  of  the  Court,  and  shall  be  written  out 
and  filed  with  the  application. 

If  the  applicant  fail  to  appear  upon  the  call  of  the  calendar, 
the  application  will  be  disniis  el  without  prejudice  to  a  fresh 
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application.  The  Hpecial  deputy  to  the  clerk  of  the  city  and 
county  of  Xew  York,  in  Part  8  of  the  Special  Term,  is  hereby 
directed,  at  all  times  until  a  justice  is  assigned  to  hold  said 
Part,  to  act  as  an  additional  assistant  to  the  clerk  assigned  to 
naturalization  buHiness.  and  to  devote  his  entire  time  to  the 
duties  of  what  is  known  as  the  Naturalization  Bureau;  under 
the  general  direction  of  the  special  deputy  in  Part  2  of  the 
Special  Term  and  of  the  assistants  to  such  special  deputy  in  said- 
Naturalization  Bureau.*     (As  amended  April  22,  1900.) 

RULE  XV. 

Sales  of  real  estate. —  All  sales  of  real  estate,  or  interest  or 
estate  therein  made  in  pursuance  of  any  judgment,  decree  or 
order,  or  by  an  officer  of  the  Court  under  its  direction  must  he 
made  as  directed  by  section  1678  of  the  Code,  and  notice  of  such 
sale  must  be  given  as  prescribed  in  that  section. 

The  referee  or  officer  making  such  sale  shall  cause  to  be  pub- 
lished with  the  notice  of  sale  a  dia«»ram  of  the  property  to  lie 
sold,  or  of  which  an  interest  therein  is  to  be  sold,  showing  the 
street  or  avenue  upon  which  such  property  is  located,  its  street 
or  avenue  number,  if  anv,  and  specifving  the  number  of  feet 
to  the  nearest  cross  street  or  avenue.  Where  such  sale  is*  made  to 
satisfy  any  lien  or  charge  upon  the  real  property  sold,  the  ap- 
proximate amount  of  such  lien  or  charge  shall  be  stated  in  a 
note  annexed  to  such  notice  of  sale,  and  where  there  are  taxes, 
as.<}esHments  or  other  liens  upcm  the  said  property,  which  are  to 
be  allowed  to  the  purchaser  out  of  the  purchase  money,  or  which 
are  to  Ik*  paid  by  the  referee,  the  referee  or  officer  making  such 
salt*  shall  also  state  in  a  note  annexed  to  such  notice  of  sale  the 
approximate  amoimt  of  such  charge  or  lien.  An  imintentional 
error,  however,  in  such  diagram,  or  in  the  nmount  of  the  lien  or 
t'hnrge  for  which  the  property  shall  be  sold,  or  the  amount  of 
Mirh  taxes  or  other  I'en  to  be  allowed  to  the  purchaser  upon  the 
sale,  shall  not  invalidate  the  sale,  nor  authorize  the  Court  to 
reliere  the  purchaser,  or  order  a  new  sale. 

RULE  XVI. 

Official  examiners  of  title. —  A.  An  official  examiner  of  title, 
before  he  is  licensed  and  admitted  to  practice  as  such,  must  file 
the  bond  required  by  Rule  III  of  the  Rules  of  the  Court  of  Ap- 
peals relating  to  applications  to  practice  as  official  examiners 
of  title,  approved  by  the  Presiding  Justice  of  the  Appellate  Divi- 
sion of  the  Supreme  Court  in  this  department.  All  bonds  exe- 
ented  by  individual  sureties  must  have  annexed  thereto  an  affi- 
davit of  each  surety  stating  his  age  and  residence,  with  the  street 
and  num)>er«  and  specifically  stating  the  property  owned  by  the 
surety,  with  a  brief  descri|>tion  thereof,  and  its  value  and  the 
liena  or  incumbrances  thereon,  with  a  description  of  such  liens  or 
ineiimbrancea,  and  the  business,  if  anv,  of  the  surety,  and  stating 
the  amount  of  his  indebtedness,  whether  there  an»  any  existing 
judgments  against  him,  and  the  amount  of  hia  property  over  and 
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alwve  such  imlolitiHliifss.  In  vuhv  <jf  llu;  (k'alh  of  u  suretv  the 
oflicial  examiner  of  title  must  withiu  thirty  days  thereafter' 
file  a  new  bond  with  new  siifeties  fully  complying  with  thifi  rule. 
(Each  applicant  for  a  license  as  an  official  exaniiuer  of  title  must 
also  pri»fhicc  a  certificate  of  the  committee  of  character  certify- 
ing that  he  is  of  gocKl  moral  character  and  as  to  his  standing  in 
regard  to  financial  transactions. 

B.  An  application  for  registration  of  title  to  real  property 
made  under  the  Real  Property  Law  (chapter  52  of  the  Laws  of 
1909)  must  be  made  at  Special  Term,  Part  II,  of  the  Supreme 
Court,  which  is  hereby  designated  the  "  Title  Part "  of  the 
said  court  under  section  371  of  the  said  act,  and  the  Judtice 
of  the  Supreme  Court  from  time  to  time  assigned  to  Part  II 
of  the  Special  Term  is  hereby  (iHsigroiLeil  a«  the  Justice  to  have 
general  supervision  and  control  of  the  ImsiDesa  coming  under 
the  said  act  in  the  «ounty  of  Xew  York,  and  all  applications 
to  register  title  to  real  property  under  the  said  aot  must  be 
returnable  at  sa'id  Title  Part,  Special  Term,  Part  II,  of  the 
Supreme  Court. 

C.  Aft«r  the  time  provided  iit  the  summons  to  appear  and 
answer  the  complaint  shall  have  expired,  if  there  has  been  no 
appearance  or  answer,  the  applicant  may  apply  to  the  Special 
Term,  Part  II,  for  a  linal  judgment  as  provided  for  in  section  390 
of  the  act,  as  amen<ied  by  chapter  &11  of  the  Livws  of  1910. 
If  there  has  been  an  apjx^arant'e  in  the  action  under  the  said 
a<'t,  but  no  amswer  Inis  been  interposed,  be  may  apply  to  the 
court  for  final  judgment  on  eight  days'  notice  to  all  wlvo  have 
appeared  in  the  action.  In  ail  applications  for  judgment  the 
applicant  must  present  to  the  court  proof  by  affidavit  of  the 
service  of  the  sunimcnis  as  required  by  the  said  art,  and  of  the 
appearances  or  answers,  if  any,  in  the  action,  and  that  all  the 
provisions  of  the  jvct  entitling  the  applicant  to  such  judgment 
ha.ve.  been  complied  with. 

D.  \Micre   an  answer  is  interposed  which  raises  an  issue   of 

fact  whirh  in   an   action   relating  to  the  title  of  real   property 

would  be   triable  by  a  jury,   cither  party  to  the  urtion  who   is 

entitled  to  have  such  issnie  determinetl  may  apply  to  the  Title 

Part   of  the  Spe<'ial   Term   within    twenty  days  after  issue   has 

been  joineil  by  the  service  of  the  pleadings  to  have  the  issues 

frnmed  to  be  tried  by  a  jury,  a-*^  provided  by  section  070  of  the 

Code  of  Civil  Procedure.     The  trial  of  fnich  issues  shall  he  had 

and  the  snbst»quent  proceeding  in  relation  thereto  shall  he  Bueh 

as  is  prescribed  bv  the  Cmle  of  Civil  Procedure.  After  such  ismx^s 

are  disposed  of.  either  party  to  the  action  mav  apply  to  the  Title 

Part  of  the  Special  Term'  upon  eight  days'  notice  to  all  who  have 

appeared  in  the  action  for  final  judgment,  and  on  such  applioa- 

tion  the  court  shall  try  all  other  issues  in  the  action  not  dia- 

posiHl  of  by  the  jury,  or  may  refer  anv  such  issues  und'ispOR^d 

of  to  be  tried  by  a  referee.     Where  all  issues  h<ive  been  disponed 

of,  either  party  may  then  upon  notice  of  eight  days  to  all  who 

have  a piK»a red  in  the  nctirm  apply  for  final  judgment  at  the  Title 

Part  of  the  Special   Term. 
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E.  All  applicatione  to  the  court  after  a  certificate  of  registra- 
tion has  been  issued  under  the  provisions  of  the  said  act  must  be 
mads  at  the  Title  Part  of  the  Special  Term  hereinbefore  desig- 
nated, upon  notice  of  eight  days  to  all  persons  interested  in  the 
application.  All  applications  to  the  court  under  section  422 
of  the  act  shall  be  mad«  at  the  Title  Part,  Part  II,  of  the  Special 
Term,  upon  eight  days*  notice  to  all  persons  in  interest,  as  pro- 
vided in  that  section.  All  applications  made  under  section  428 
of  the  act  ^hall  also  be  made  at  the  Title  Part  of  the  Special 
Term,  upon  eight  days*  notice  to  the  city  chamberlain  and  all 
other  parties  who  have  appeared  in  the  action  to  recover  for 
lo6«  or  damage  or  deprivation  of  real  property  out  of  the  aasur- 
aiu-e  fund  provided  for  bv  the  said  act.  (As  adopt^'d  Februarv 
4,  1909;  amended  April  22,  1909,  December  28,  1910.) 

RULE  XVII. 

Investment  of  money  paid  into  court. —  The  Chamberlain  of  the 
City  of  Sew  York,  within  thirty  days  after  it  shall  have  been 
received  by  him,  ehali  invest  all  money  paid  into  court  by  dept)sit 
witli  him  in  bonds  of  the  United  States,  bonds  of  the  State  of 
New  York  or  bonds  or  stock  of  the  city  of  New  York,  and  cause 
the  same  to  be  duly  registered  in  his  name  as  such  Chamberlain : 
and  hereafter  no  money  so  paid  into  court  shall  be  invested  in 
securities  other  than  those  hereinbefore  specified.  And  the  Cham- 
berlain is  hereby  required  to  file  in  the  office  of  the  Clerk  of  the 
Appellate  Division  of  the  Supreme  Court  in  the  First  Depart- 
ment, on  or  before  the  Ist  day  of  February  in  each  year,  a 
report  ehowing  the  securities  in  which  money  that  has  been  paid 
into  court  has  been  invested  and  the  date  at  which  the  invest- 
ment was  made.     (Adopted  January  11,  1011.) 

RULE  XVIII. 
Accounts  of  trustees. —  In  all  actions  or  proceedings  brought 
in  the  Supreme  Court  involving  an  accoimting  of  a  testamentary 
trustee  or  a  trustee  under  a  deed,  notice  of  such  action  or 
prcKweding  must  be  given  to  the  State  Comptroller  before  a 
judgment  or  order  is  made  passing  the  accounts  of  such  trustees. 
(Adopted  May  19,  I9l6.) 

AMENDED  FORM  IN  FORECLOSURE  CASES. 

{Adopted  hy  the  First  Department,  October  13,   1910.) 
The  following  form  has  been  approved  by  the  justices  of  the 
Supreme  Court:  * 

To  comply  loith  the  Amended  Rules  of  Practice  in  foreclosure 
QOifit  the  judffment  should  contain  immedi<ilcly  followituj  the 
dirvction  to  sell  and  in  substitution  for  the  provisions  now  i/i  use 
the  foUoiring  provisions . 

Under  the  direction  of ,  Esq.,  who  is  hereby  appointed 

referee  for  that  purpose;  the  said  referee  give  public  notice  of  tlie 
time  and  plane  of  such  sale  according  to  law  and  the  coufhc  aiul 
practice  of  this  court;  that  the  plaintiff  or  any  other  party  to 
tJiia  action  may  become  the  purchaser  or  purchasers  on  siirh 
wle;  that  said  referee  execute  to  the  purchaser  or  purchasers 
wi  mch  sale  a  deed  of  the  premises  sold;  that  such  referee  on 
receiving  ih%  proceeds  of  sale  forthwith  pay  therefrom  the  taxes. 
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assesBTnents  and  water  rents  which  are  or  may  become  lions  on 
the  premises  at  the  time  of  sale.  The  said  referee  then  deposit 
the  balances  of  such  proceeds  of  sale  in* and  shall  there- 
after make  the  following  payments,  and  his  checks  drawn  for 
that  purpose  shall  be  paid  by  the  said  depository: 

First. —  The  sum  of  $50  to  the  said  referee  for  his  fees  herein. 

Second. —  Advertising  expenses  as  shown  on  the  bills  presented 
and  certified  by  the  said  referee  to  be  correct,  and  duplicate 
copies  of  which  shall  be  left  with  said  depository. 

Third. —  Said  referee  shall  also  pay  to  the  plaintiff  the  sum 

of dollars,  adjudged  to  the  plaintiff  for  his  costs  and 

disbursements  in  this  action,  with  interest  thereon  from  the  date 

hereof,  together  with  an  additional  allowance  of dollars, 

hereby  awarded  to  the  plaintiff,  in  addition  to  costs,  with  interest 

thereon  from  the  date  hereof;  and  also   dollars,  the 

said  amount  so  reported  due  as  aforesaid,  together  with  tlic 
legal  interest  thereon  from  the  date  of  'said  report,  or  su  much 
thereof  as  the  purchase  money  of  the  mortgaged  premises  will 
pay  of  the  same. 

Fourth. —  If  such  referee  intends  to  apply  for  a  further  allow- 
ance for  his  fees,  he  may  leave  upgn  deposit  such  amount  as 
will  cover  such  additional  allowance,  to  await  the  further  order 
of  the  court  thereon,  after  application  duly  made. 

In  reference  to  this  form,  Hon.  Edward  E.  McCall,  Justice  of 
the  Supreme  Court,  First  Department,  wrote  under  date  of 
November  5,  1910,  as  follows: 

"  The  form  adopted  applies  to  judgments  of  foreclosure  only, 
and  is  based  upon  Rule  LXXIX  of  the  (ieneral  Rules  of  Practice 
in  relation  to  deposit  of  moneys  received  by  referees  appointed 
to  sell  real  property  and  was  made  to  meet  the  exigencies  that 
might  arise  upon  the  closing  of  title  of  property  so  sold.  Rule 
LXIX  also  was  taken  into  consideration,  reference  particularly 
being  made  to  payments  of  money  out  of  court  to.be  paid  directly 
to  the  *  person  entitled  to  receive  the  same'  In  no  way  docs 
this  agreed  form  interfere  with  the  amended  rules,  nor  is  it 
intended  to  be  inferred  therefrom  that  a  new  rule  has  l)een 
adopted,  the  purpose  being  to  give  ofhcial  sanction  to  proper 
payments  to  be  made  by  referees,  without  which  embarrassing 
complications  might  arise  upon  the  closing  of  the  title,  if  in- 
sistence was  made  oj  strict  adherence  to  Rules  LXIX  and  LXXfX. 
It  would  seem  that  the  form  adopted  in  this  Department  con- 
tains the  essential  features  that  would  be  necessarily  adopted  for 
general  use  throughout  the  State.  In  this  connection  permit  me 
to  call  vour  attention  to  the  fact  that  under  the  Rule  LXXIX, 
money  received  by  attorneys  when  deposited  in  a  bank  or  trust 
company  viust  he  deposited  in  a  bank  or  trust  company  author- 
ized to  receive  court  funds  and  that  the  number  of  depositors  is 
limited." 

[See  memoranda  in  tlie  American  Mortgage  Company  v.  Knee- 
land  (Law  Journal,  October  ."),  H)10),  and  McCutcheon  v,  Heu 
bener    (Law  .Journal,  October  IS,   1910).! 

*  A  bank  or  trust  company  authorised  to  receive  on  deposit  court  funds. 
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RULES  TO  REGULATE  THE  ATTENDANCE  AND  PRESCRIBE 
THE  DUTIES  OF  THE  CLERKS,  ASSISTANT  CLERKS, 
CRIERS,  INTERPRETERS,  STENOGRAPHERS,  LIBRARI- 
ANS AND   ATTENDANTS   OF   THE   SUPREME   COURT. 

AS  AMENDED  NOVEMBER  27,  19.14. 

RULE  I. 

Special  deputy  clerks  and  assistant  clerks. —  The  special  deputy 
to  the  Clerk  of  the  County  of  New  York  a&si/pied  to  each  Special 
and  Trial  Term  of  the  Supreme  Court  shall  attend  on  each  day 
tbat  the  Court  is  in  session  and  remain  in  attendance  from  nine- 
thirty  o'clock  in  the  morning  until  five  o'clock  in  the  afternoon, 
and  later  if  Court  is  in  session.  The  special  deputy  clerk  assigned 
to  Part  2  of  the  Trial  Terms  shall  have  charge  of  the  General 
and  Special  Calendars  of  the  Trial  Terms.  The  assistants  to 
»iieh  special  deputy  clerk  shall,  in  turn,  as  required  by  Kim, 
attend  in  Part  2  of  the  Court.  All  orders  "elating  to  the  calen- 
dar, and  all  notes  of  issue  of  cases  to  be  placed  upon  the 
calendar,  shall  be  Bled  with  the  clerk  of  Part  2  of  the  Trial 
Term.  He  shall  make  up  the  General  and  Special  Calendars  of 
sueh  Trial  Terms,  arul  shall  make  up  a  Day  Calendar  for  each 
day  of  the  term  when  the  Court  is  in  session.  The  clerks  assigned 
to  the  other  Trial  Terms  of  the  Supreme  Court  shall  render  him 
assistance  when  he  requires  it,  when  they  are  not  actually  en- 
ga^sed  in  their  branch  of  the  Court. 

The  special  deputy  to  the  county  clerk  assigned  to  Part  3  of 
the  Special  Term  of  the  Supreme  Court  shall  have  charge  of 
the  General  and  Special  Calendars  of  the  Special  Term,  and  all 
aote&  of  issue  of  cases  to  be  placed  upon  the  Special  Term 
Calendar  and  orders  relating  to  the  calendar  shall  be  Hied  with 
him. 

The  assistant  clerks  assigned  to  Part  3  of  the  Special  Term 
shall,  in  turn,  as  directed  by  such  special  deputy  clerk,  attend 
the  sitting  of  that  part  and  shall  assist  the  clerk  thereof  in 
preparing  the  calendar.  Special  deputy  clerks  assigned  to  the 
other  Special  Terms  for  Trials  shall  render  the  special  deputy 
<^lerk  of  Part  3  such^  assistance  as  he  shall  require  when  the 
Conrts  to  which  they  are  respectively  assigned  are  not  in  session. 

The  special  deputy  clerk  assigned  to  each  Trial  and  Special 
Term  of  the  Court  shall,  subject  to  the  supervision  of  the  justice 
assigned  thereto,  be  responsible  for  the  proper  condition  of  the 
Court  room,  for  the  supply  of  stationery,  and  for  the  attend- 
wiee  of  the  officers  or  attendants  assigned  to  such  Special  and 
Trial  Terms,  and  for  the  performance  by  such  officers  or  attend- 
ants of  their  re8{iectivc  duties. 

The  special  deputy  clerk  assigned  to  the  Special  Term  for  the 
Hearing  of  Motions  shall  make  up  a  Day  Calendar  of  moticms  to 
be  heard  each  day  (not  later  than  three  o'clock  for  the  succeeding 
day)  and  shall  cause  the  same  to  be  published  in  the  Law  Jour- 
nal. He  shall  attend  at  the  call  of  the  calendar  and  render  Ruch 
aadetance  as  the  justice  assigned  to  that  term  of  the  Court  shall 
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require.  The  assistant  clerks  assigned  to  that  part  of  the  Coiurt 
shall  attend  each  day  from  nine-thirty  o'clock  in  the  morning 
until  Ave  o'clock  in  the  afternoon,  or  as  much  later  as  may  be 
necessary,  and  shall  perform  such  duties  as  the  deputy  clerk 
assigned  to  that  part  of  the  Court  shall  require.  The  deputy 
clerk  assigned  to  the  Special  Term  for  the  tranaaction  of  ex  parte 
buEfiness  shall  attend  from  nine-thirty  o'clock  in  the  morning 
until  five  o'clock  in  the  afternoon,  or  as  much  later  as  the  justice 
assigned  to  that  branch  of  the  Court  shall  require,  and  shall  ren- 
der to  the  justice  such  assistance  as  he  shall  require.  The  assist- 
ant clerks  assigned  to  that  part  of  the  Court  shall  keep  the  rec- 
ords of  the  Court  and  shall  perform  such  additional  duties  as  are 
required  by  the  clerk.  There  shall  be  three  additional  assistants 
to  such  clerk  (to  be  assigned  to  that  part  of  the  Special  Terra) 
who  shall  have  charge  of  the  records  of  naturalization  heretofore 
kept  in  the  office  of  the  clerk  of  the  city  and  county  of  New  York, 
the  clerk  of  the  Superior  Court  of  the  city  of  New  York  and  the 
clerk  of  the  Court  o|  Conunon  Pleas  for  the  city  and  county  of 
New  York,  who  shall  attend  to  applicants  for  naturnlization  and 
keep  the  books  and  records  relating  thereto,  and  who  shall  per- 
form such  additional  duties  as  said  special  deputy  clerk  shall  re- 
quire. There  shall  be  two  other  additional  assistants  to  such 
special  deputy  clerk  (to  be  assigned  to  this  branch  of  the  Court), 
who  shall  have  charge  of  the  records  relating  to  assignments  for 
the  benefit  of  creditors  and  who  shall  perform  all  the  cleric^ 
duties  relating  thereto.  They  shall  also  perform  generally  such 
duties  as  may  be  required  of  them  by  the  justices  assigned  to  this 
branch  of  the  Court  or  by  the  clerk  thereof.  The  assistants  io 
this  branch  of  the  Special  Term  shall  attend  the  office  provided 
for  them  in  the  County  Court  House,  in  the  county  of  New  York, 
at  nine-thirty  o'clock  in  the  morning  and  shall  remain  until  five 
o'clock  in  the  afternoon,  and  so  much  later  as  shall  be  necessary. 
The  clerk  assigned  to  the  term  for  the  hearing  of  appeals  from 
the  City  Court  and  District  Courts  in  the  city  of  New  York  shall 
attend  the  sitting  of  the  Appellate  Term  while  in  session,  shall 
keep  the  records  of  such  Court  and  perform  such  duties  in  addi- 
tion as  shall  be  required  of  him  by  the  justices  assigned  to  hold 
such  term.  When  the  Court  is  not  in  session  he  shall  attend  each 
day  from  nine-thirty  o'clock  in  the  morning  until  five  o'clock  in 
the  afternoon,  and  when  not  occupied  with  the  business  of  suoh 
appellate  branch  he  shall  assist  the  special  deputv  clerks  of 
Part  2  of  the  Trial  Term  and  of  Part  3  of  the  Special  Term,  and 
perform  such  other  duties  as  may  be  required  of  him  by  any  jus- 
tice of  the  Supreme  Court. 

RULE  II. 

Stenographers. —  There  shall  be  a  stenographer  attached  to  each 
Special  and  Trial  Term  of  the  Supreme  Court,  whose  duty  it 
shall  be  to  attend  at  the  session  of  the  Court  to  which  he  is  as 
signed.  In  case  his  services  are  not  needenl  in  the  Court  to  which 
he  is  assigned,  it  shall  be  his  duty  to  attend  any  other  term  of 
the  Court  at  which  his  service*  shall  be.  requiredj  either  by  the 
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justice  presiding  at  such  other  term  or  by  tlie  special  deputy 
derk  attached  thereto.  The  stenographers  assigned  to  the  Spe- 
cial or  Trial  Terms  of  the  Supreme  Court  must  attend  in  the 
i'ourt  iloui^e  each  day  at  ten  o*cl.oc'k  in  the  morning,  and  ca^h 
I  Hienographer  must  remain  as  long  as  he  ia  required  to  remain  by 
the  ju>itK-e  presiding  at  the  part  to  which  he  is  assigned.  They 
!  sluili  al&o  render  such  assistance  to  any  justice  of  the  Court  as 
'  he  ghall  require.  In  case  of  the  absence  of  any  stenographer 
irnn  the  part  to  which  he  is  assigned  owing  to  illness,  or  vhen 
owing  to  an  accuumlation  of  work  any  such  stenographer  shall 
l*  p«?rmitted  by  the  justice  presiding  in  such  part  to  absent  hini- 
a'li  lor  a  detinite  jiericxl  from  the  daily  sittings  of  the  (-ourt  for 
the  purpose  of  enabling  him  to  write  out  the  testimony  taken  by 
hjiD,  sut  h  stenographer  may,  subject  to  the  approval  of  such  jiis- 
tire,  select  another  stenographer  to  take  his  place  during  such 
ieni[H»rary  absence. 

»Snch  temporary  stenographer  shall,  before  acting,  take  the 
oath  of  otficc.  He  sliall  l)e  paid  by  the  otlicial  stenograpliir  wiii)8v» 
place  he  takes,  and  his  services  shall  not  be  a  charge  upcm  the 
city  or  county  of  New  York. 

RULE  III. 

Librarian  and  assistant  librarian. —  It  shall  be  the  duty  of  tUe 
librarian  of  the  Appellate  Division  of  the  Supreme  Court  to  take 
charge  of  the  library  of  the  Appellate  Divisicm  of  the  Supreme 
<.'oiirt,  and  to  perform  generally  such  duties  in  relation  to  such 
lihrary  as  the  lustices  shall  require,  lie  shall  be  responsible  for 
all  the  bf^iks  m  the  library,  and  shall  see  to  it  that  all  books 
removed  from  the  library  to  the  Court  room  or  elsewhere  are  re- 
turned to  the  library,  and  shall  be  responsible  generally  for  the 
s^iifrfieeping  and  proper  condition  of  the  books  and  furniture  in 
the  library  room. 

RULE  IV. 

Interpreters.— The  Justices  of  the  Appellate  Division  of  the 
Supreme  Court  in  .'le  First  Department  will  detail  one  of  the 
interpreters  to  act  as  chief  interpreter,  whose  duty  it  shall  be  to 
attend  at  the  Court  House  on  each  day.  except  on  Sundays  and 
legal  holidays,  from  nine-thirty  o'clock  in  the  morning  until  five 
o'clock  in  the  afternoon,  and  imtil  each  Trial  and  Special  Terra  of 
the  Court  shall  have  adjourned.  He  shall  keep  a  record  in  a 
twok  to  be  provided  for  the  purpose  of  the  time  on  each  day  at 
which  each  interpreter  of  the  Court  shall  report  for  duty  and  the 
time  at  which  each  interpreter  leaves  the  Court  House,  ife  shall 
assign  each  interpreter  to  duty  in  the  particular  branch  of  the 
Court  at  which  his  servicfjs  are  required,  and  sh.^il  make  a 
nionthly  report  to  the  Presiding  Justice  of  the  Supreme  Court  in 
the  First  Department  as  to  the  attendance  of  interpreters,  spec- 
ifying the  days  and  portions  of  days  that  each  interpreter  shall 
hivc  been  absent  and  the  manner  in  which  each  of  the  inter- 
preters has  performed  his  duties,  and  with  such  other  recommen- 
dstions  as  lu)  shall  consider  proper.     He  shall  at  all  times  obey 
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the  directions  of  any  of  the  justices  of  the  Supreme  Court  as  to 
the  performance  of  his  duties  and  furnish  interpreters  for  the 
several  parts  of  the  Court  when  called  upon  to  do  so.  The  other 
interpreters  shall  attend  on  each  day,  except  on  Sundays  and 
legal  holidays,  unless  excused  by  a  justice  of  the  Court  or  by 
the  chief  interpreter,  from  nine-thirty  o'clock  in  the  morning 
until  five  o'clock  in  the  afternoon,  and  as  much  later  as  any 
branch  of  the  Court  is  in  session.  They  shall  I)e  under  the  gi»n- 
eral  direction  of  the  chief  interpreter  and  shall  attend  at  <•  .eh 
branch  of  the  Court  as  required  either  by  him  or  by  a  justice  of 
the  Supreme  Court.  Each  interpreter  shall  also  render  any 
service  required  by  any  justice  of  the  Supreme  Court,  whether  in 
Court  or  out  of  Court.  They  shall  report  to  the  chief  interpreter 
their  arrival  and  departure  from  the  Court  Houhc,  and  generally 
shall  obey  his  instructions  in  regard  to  the  perff)rmance  of  their 
duties.  NVhen  not  actually  engaged  at  a  term  of  the  Court  the 
interpreters  shall  be  in  attendance  at  a  rcK»m  to  be  provided  for 
that  purpose,  so  as  to  be  always  available  when  their  services  are 
required. 

RULE  V. 

Crier  and  assistant  crier. —  The  crirr  of  the  Appellate  Division 
of  the  Supreme  Court  shall  assign  the  attendants  to  the  Appellate 
Division  and  to  the  various  Special  and  Trial  Terms  of  the  Su- 
preme Court.  He  shall  have  general  charge  of  the  attendants, 
and  it  shall  be  his  duty  to  see  that  they  properly  perform  their 
duties.  He  shall  report  to  the  Appellate  Division  of  the  Supreme 
Court  any  one  of  such  attendants  who  fails  to  attend  and  perform 
the  duties  required  of  him  or  who  in  anv  wav  misconducts  him- 
self.  He  shall  attend  'at  each  session  of  the  Appellate  Division 
of  the  Supreme  Court  and  shall  open  and  adjourn  said  Court, 
except  when  his  attendance  is  dispensed  with  by  the  Presiding 
Justice.  He  shall  make  a  report  each  mcmth  to  the  Appellate 
Division  of  any  violation  of  any  of  the  rules  of  the  Court  of 
which  he  is  cognizant,  and  shall  perform  such  other  duties  as  the 
Presiding  Justice  of  the  Appellate  Division  shall  require. 

The  assistant  to  the  said  frier  shall  attend  at  the  County  Court 
House  in  the  county  of  New  York  cm  each  day  from  nine-thirty 
o'clock  in  the  morning  until  five  i)'clock  in  the  afternoon,  and  as 
much  longer  as  his  attendance  shall  be  required  by  any  of  the 
justices  of  the  Court,  or  while  any  branch  of  the  Court  is  in  ses- 
sion. In  the  absence  of  the  crier  he  shall  perform  all  the  duties 
of  the  crier,  and  shall  perform  such  other  duties  as  any  justice 
of  the  Supreme  Court  or  the  crier  shall  require.  The  assistant 
crier  shall  wear  while  in  Court,  or  in  the  discharge  of  his  duties, 
a  uniform  such  as  is  now  established  for  the  crier  of  the  Supreme 
Court. 

RULE  VI. 

Attendants. —  The  attendants  shall  each  day  attend  the  various 
branches  or  terms  of  the  Court  to  which  they  are  assigned  by  the 
crier  from  nine-thirty  o'clock  in  the  morning  until  five  o'clcx^k  iji 
the  afternoon,  or  as  much  longer  as  the  Court  is  in  session  or  as 
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a  justice  of  the  Supreme  Court  requires  them  to  iittencl.  They 
shall  report  to  the  clerk  of  the  part  to  which  they  are  asaigned.  . 
They  shall  wear  the  uniform  now  prescribed  for  the  attondants 
of  the  Supreme  Court.  In  addition  to  their  ordinary  duties  in 
Court  they  shall  perfonn  such  other  duties  as  may  be  required  of 
ihem  by  a  justice  of  the  Supreme  Court,  by  the  special  deputy 
clerk  of  the  part  to  which  they  are  assigned,  or  by  the  crier  or  , 
assistant  to  the  crier.  ^ 

RULE  vn. 

Return  to  commissioner  of  jurors. —  The  special  deputy  clerk 
VKiigned  to  ettch  of  the  Trial  Terms  of  the  Court  shall,  within 
five  days  after  the  discharge  from  service  of  each  of  the  panels 
of  the  trial  jurors,  make  a  full  and  complete  return  to  the  com- 
raissioner  of  jurors  and  to  the  special  deputy  clerk  of  Part  4  of 
the  Trial  Term  showing: 

1.  The  name  and  residence  of  each  juror  who  attended  and 
aenred;  the  number  of  days  the  juror  attended  for  the  purpose  of 
serving,  and  the  number  of  days  actually  served. 

2.  The  name  and  residence  of  each  juror  who  was  excused  or 
discharged,  with  the  reason  therefor. 

3.  The  name  and  residence  of  each  juror  notified  who  did  not 
attend  or  serve. 

4.  The  name  and  residence  of  each  person  fined,  and  the  date 
sDd  amount  of  his  fine,  and  the  part  of  the  Court  at  which  the 
tine  was  imposed,  and  the  name  of  the  justice  who  held  the  same 
(unless  the  fine  has  been  remitted). 

The  special  deputy  clerk  of  Part  4  shall  keep  a  record  showing 
all  the  abcn'e  facts  in  reference  to  all  the  jurors  notified  to  attend 
at  any  of  the  Trial  Terms  of  said  Court,  and  shall,  within  ten 
days  after  the  discharge  from  service  of  each  of  the  panels  of 
trial  jurors,  make  a  return  to  the  coimsel  to  the  corporation  of 
all  fines  imposed,  which  return  shall  give  the  name  of  each  per- 
»n  fined,  his  address,  the  amount  of  the  fine,  the  date  when  im- 
|K«ed,  the  part  of  the  court  at  which  the  fine  was  imposed,  and 
the  name  of  the  justice  who  held  the  same. 

RULE  VIIL 

Each  special  deputy  clerk,  assistant  clerk,  stenographer,  inter- 
preter and  attendant  shall  each  day  sign  personally  the  cards  of 
record  of  attendance,  and  state  thereon  the  time  of  his  arrival  in 
Court  and  the  time  of  his  departure  therefrom,  and  the  dorks  of 
the  calendar  parts  and  the  clerks  of  the  various  Trial  and  Special 
Terms  shall  each  day  for>vard  to  the  crier  said  cards  of  record  of 
attendance. 

The  offices  of  the  clerks  of  the  various  parts  shall  remain  open 
from  nine-thirty  a.  m.  to  five  p.  M. 
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RULES  TO  PROMOTE  THE  EFFICIENT  ADMINISTRATIOH 
OF  JUSTICE  IN  RELATION  TO  THE  HEARING  AND 
DETERMINATION  OF  QUESTIONS  ARISING  UNDER 
THE  ELECTION  LAW. 

The  justices  of  the  Appellate  Division  of  the  Supreme  Court 
in  the  First  Judicial  Department  do  hereby  make  arid  establish 
the  following  rules  to  promote  the  efficient  administration  of  jus- 
tice in  relation  to  the  hearing  and  determination  of  any  questions 
arising  under  the  Election  Law  (chapter  909  of  the  Laws  of  1896, 
and  the  amendments  thereto)  : 

Rule  1.  All  applications  to  the  Supreme  Court  or  a  justice 
thereof  to  review  the  determination  and  acts  of  the  election  offi- 
cers under  section  50  of  the  Election  Law  (chapter  909  of  the 
Laws  of  1896,  as  amended) ;  all  applications  for  a  writ  of  man- 
damus under  section  114  of  the  said  Election  Law,  and  all  other 
applications  to  the  Supreme  Court  or  a  justice  thereof  under  any 
of  the  other  provisions  of  the  said  Election  Law,  shall  be  made 
to  Special  Term,  Part  1  of  the  Supreme  Court  of  the  First  Judi- 
cial District.  The  justice  assigned  to  such  term  may  hear  and 
determine  any  such  proceeding  or  may  assign  any  sucli  proceed- 
ings to  the  other  parts  of  the  Special  Term  for  hearing  and  deci- 
sion, and  such  application  shall  have  precetience  over  all  other 
business  at  any  part  of  the  Special  Term.  The  final  order  deter- 
mining such  special  proceeiling  should  in  each  case  state  the  facts 
found  by  the  Special  Term  upon  which  the  determination  is  made 
and  the  determination  of  the  Court  upon  the  facts  thus  stated. 

Rule  2.  Appeal  from  any  final  order  entered  in  a  proceeding 
specified  in  Rule  1  shall  be  brought  on  for  hearing  at  such  time 
on  such  day  as  the  Appellate  Division  shall  designate  by  an  order 
which  will  be  granted  on  the  application  of  any  party  to  such  a 
special  proceeding. 
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RULES  OF  SUPREME  COURT  —  FIRST  JUDICIAL  DISTRICT 
,  IN  BkONX  COUNTY  — TRIAL  AND  SPECIAL  TERMS. 

Rule«  for  the  Regulation  of  the  Special  and  Trial  Terms  of 
the  Supreme  Court  in  the  First  Judicial  District  in  Bronx  County 
and  to  Reflate  the  Calendar  Practice  Therein: 

(Adopted  July  6,  1916;   in  effect  September   1,  1916.) 

fiule  1.  General  calendars. 

Hale  2.  Reserved  causes;  motions  in  respect  to  calendars. 

Rule  3.  Preferred  caui^s. 

Rule  4«  Special  calendar;   short  cause  calendar. 

Rule  5.  Adjournments. 

Rule  6.  Terms  of  court;  number  of;   times  of  holding;  time  of 

opening;  what  causes  tried  at,  respectively. 
Rule  7.  Motions  and  ex  parte. 
Rule  §.  Fines  imposed  on  delinquent  jurors. 
Rule  9.  Accounts  of  trustees. 

RULE  I. 

General  calendars. —  There  shall  be  a  General  Cal^mdar  for 
issues  of  fact  triable  by  a  court  and  jury,  and  also  a  General 
C&lendar  for  equity  causes,  which  calendars  shall  be  made  up 
from  time  to  time  as  ordered  by  the  Appellate  Division  of  the 
Siipreme  Court,  First  Department.  These  calendars  ^liall  remain 
until  new  calendars  are  ordered.  All  notes  of  issue  must  be 
legibly  typer^'ritten  and  must  contain  all  particulars  required 
by  section  977  of  the  Code  of  Civil  Procedure.  All  motions 
cr  applications  regarding  ^the  calendars  shall  be  made  to  the 
justice  holding  Trial  Term,  Part  11. 

The  calendar  clerk  shall  have  chaise  of  the  calendars  herein 
provided  for  and  shall  prepare  Day  Calendars  containing  as  many 
of  the  pending  causes  as  the  justices  shall  direct.  Additions  shall 
be  macfe  to  such  calendars  on  Monday  of  each  week  as  required, 
tad  published  ii4  the  Law  Journal  at  least  four  days  prior  thereto. 
All  orders  relating  to  the  calendars  and  all  notes  of  issue  of 
causes  to  be  placed  upon  the  calendars  shall  be  filed  with  said 
calendar  clerk. 

RULE  II. 

Reserred  cauaes;  motions  in  reepect  to  calendars. —  Causes  may 
be  marked  "  reserved  generally  "  by  Aling  a  stipulation  with  the 
ttleachir  clerk  to  that  effect.  All  ioaotions  in  reference  to  causes 
M)  marked,  or  to  those  in  which  new  trials  have  been  ordered, 
dull  be  made  as  indicated  in  Rule  I. 

If  it  shall  appear  that  the  plaintiff  has  unreasonably  neglect^K) 
to  proceed  in  any  action «  or  that  younger  issues  have  been  tried 
ja  their  regular  order,  the  defendant  or  one  or  more  defendants 
in  the  action  may  mm-e  to  dismiss  the  complaint  as  provided  for 
ni  Rule  36  of  the"  General  Rules  of  Practice  upon  five  days'  ftoticfe 
of  motion  to  that  effect. 
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RULE  UI. 

Preferred  causes. — A  party  claiming  to  be  entitled  to  a  prefer 
ince  under  section  7!U  of  the  Code  of  Civil  Procedure  may  apply 
therefor  to  the  court  at  Trial  Term,  Part  II,  in  the  manner  pre- 
scribed by  section  793.  If  the  application  for  a  preference  be 
.  granted  the  court  shall  direct  the  caust*  to  be  placed  upon  an 
appropriate  Day  Calendar  for  a  day  certain  for  trial  and  called 
after  the  causes  then  upon  ;juch  Day  Calendar  marked  "  ready." 
If  the  party  wlio  has  moved  for  the  preference  shall  not  be  reatly 
to  proceed  witli  the  trial  when  the  cause  i>»  called  for  trial,  the 
court,  in  its  discretion,  may  allow  an  adjournment  or  send  the 
cause  to  tlie  foot  of  the  General  Calendar  or  direct  a  dismissal 
or    inquest    or   otherwise   dispose   of   the   cause   a«   justice  may 

require.  RULE  IV. 

Special  calendar;  short  cause  calendar. —  Subdiv.  1.  In  an 
action  wherein  tlie  plaintilf  seeks  to  recover  a  debt  or  liquidated 
demand  upon  a  bond  or  other  obligation  for  the  payment  of  a 
specific  sum  of  money,  or  upon  a  bond  or  undertaking  on  appeal, 
or  upon  a  negotiable  instrument,  or  for  go(xls  sold  and  delivered, 
either  party  may,  after  tlie  cause  has  been  placed  upon  the  Gen- 
eral Calendar,  upon  two  days'  notiee  to  the  opposing  party,  apply 
to  tlie  justice  hohling  Part  IT  for  an  order  placing  said  caujM* 
upon  tlie  Special  Calendar  f<#r  trial,  and  the  cause  thereupim 
shall  be  trietl  and  disposed  of  at  Part  II. 

Subdiv.  2.  In  an  acticm  wherein  the  plaintiff  seeks  to  recover 
upon  an  account  stated,  or  for  wages,  salary  or  compensaticm  for 
services,  or  upon  a  policy  of  insurance,  or  for  rent  or  hire  of  real 
or  pei*s(mal  propt»rty,  or  for  jnoney  had  and  re^'eived,  or  for 
money  loanwl,  or  <m  a  statute  where  the  simi  9(mg4it  to  be 
rec(»vertKi  is  a  sum  of  nwmey  Dther  than  a  penalty  or  on  a 
gimranty,  the  plaintiff  may.  at  the  fii*st  term  at  which  the 
cause  shall  have  bcvn  placed  upon  the  (icm»ral  Calendar,  upon 
five  days'  notice  to  the  defendant,  and  \i\ycm  competent  proof 
by  affidavit  of  the  facts  upon  which  the  cause  of  action  is 
baswl,  apply  to  the  justice  hohfins?  Part  IT  for  an  order  placing 
said  cause  upon  tlie  Special  Calendar  for  trial.  Copies  of  the 
aflidavits  and  exhibits,  if  any.  upon  which  the  application  is 
based  must  be  served  with  the  notice  of  the  application.  If  upon 
the  affidavits  so  submitted  and  the  affidavits  of  the  opposing  party 
the  court  shall  be  satisfied  that  there  is  n<)  substantial  defense  to 
the  action,  or  that  the  answer  wa^  not  interposed  in  good  faith 
or  was  interposed  for  the  purpose  of  delay,  the  court  may  place 
the  cause  upon  the  Special  Calendar  in  Part  II.  The  court  may, 
in  its  discretion,  grant  or  deny  the  application,  with  or  without 
(Hxsts.  or  uptm  terms,  such  as  a<dmitting  facts  not  actually  eontro- 
vertwl,  consenting  to  the  c'xamination  before  trial  of  a  party  or 
witnesses,  producing  books,  papers  or  documents,  or  giving 
security  to  secure  the  plaintill"  in  the  event  of  final  judgment 
being  in  his  favor.  The  papers  upon  which  such  application  nhall 
he  made  and  the  answering  affidavits,  if  any.  must  he  filwl  with 
the  cahndar  dcik  before  12  o'clock  noon  of  the  lay  for  whieh  the 
appli^'o^^^n  l<4  noticed,  and  no  oral  argument  will  be  heard  upon 
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such  application  unless  so  ordered  by  the  justice  holding  Part  11. 
Subdiv.  3.  In  an  action  on  ctintract,  express  or  implied,  otiier 
than  a  contract  to  marry,  either  party  may  apply  in  Part  II  on 
two  days'  notice  to  the  adverse  party  for  an  order  placing  the 
cause  upon  the  Special  Calendar.  Upon  such  application,  if  it 
appears  by  aifidavit  and  the  pleadings  to  the  satisfaction  of  the 
justice  holding  Part  II  that  the  trial  of  the  action  will  not  occupy 
more  than  two  hours  and  that  no  good  reason  exists  why  the 
action  should  not  be  promptly  tried,  he  may  direct  the  cailtee  to 
be  placed  upon  the  »Special  Calendar  in  Part  II,  and  the  cause 
shall  thereupon  be  disposed'  of  in  its  regular  order  on  such 
calendar.  The  papers  upon  which  the  application  is  made  and 
the  answering  affidavits,  if  any,  must  be  nled  with  the  calendar 
clerk  before  12  o'clock  noon  of  the  day  for  which  the  application 
is  noticed,  and  no  oral  argimient  will  be  heard  upon  siich  appli- 
cations unless  ordered  by  the  justice  holding  Part  II. 

Subdiv.  4.  All  causes  and  all  questions  and  issues  of  fact 
ordert'd  on  the  Special  Calendar  shall  be  placed  thereon  in  the 
order  of  filing  with  the  calendar  clerk  of  the  order  directing  the 
cause  to  be  so  placed  and  shall  be  called  and  tried  in  that  order, 
unless  postponed  for  good  cause  shown  by  affidavit  to  the  satis- 
faction of  the  justice  holding  Part  II.     If  the  trial  of  any  cause 

^hich  is  placed  upon  the  Special  Calendar  upon  the  ground  that 
it  will  not  occupy  more  than  two  hours  shall  nevertheless  actually 
ix-cupy  more  than  that  time,  the  court  may,  in  its  discretion, 
stop  the  trial  and  send  the  cause  to  the  foot  of  the  appropriate 
General  Calendar. 

RULE  V. 
Adjonnuneiits. — ^When  a  cause  ^  has  appeared  on  the  Day  Calen- 
dar it  must  proceed  to  termination,  unless  it  shall  be  made  to 
appear  by  affidavit  to  the  satisfaction  of  the  court  that  an  ad- 
journment shall  l)e  granted.  In  a  cause  upon  the  Day  Calendar 
for  trial,  where  it  appears  that  counsel  who  is  to  try  the  same 
i«  to  argue  a  cause  upon  the  Day  Calendar  of  the  Supreme  Court 
of  the  United  States,  or  the  Court  of  Appeals  of  the  State  of 
New  York,  or  the  United  States  Circuit  Court  of  Appeals,  or 
who  is  actually  engaged  in  tlie  trial  of  a  cause  in  a  Federal  or 
State  court  of  record,  except  the  Municipal  Court,  sitting  in  the* 
County  of  Bronx,  New  York,  Kings,  Queens,  Nassau  or  Rich- 
DKod,  the  cause  shall  be  adjourned  until  such  argument  or  trial 
is  concluded,  unless  the  trial  in  which  the  counsel  is  engaged  is 

.  likely  to  be  protracted.  But  a  cause  on  the  Day  Calendar  shall 
not  be  adjourned  on  account  of  the  engagement  of  counsel  for 
more  than  three  days  except  by  the  court  or  upon  the  consent 
of  all  the  parties  to  the  cause.  Not  more  than  two  causes  shall 
W  held  ready  on  the  Day  Calendars  for  one  counsel  in  addition 
to  the  cause 'in  which  he  is  engaged  unless  otherwise  ordered  by 
the  court.  In  any  such  case  the  counsel  who  is  to  try  the  causes 
most  be  designated  on  the  call  of  the  Day  Calendar. 

RULE  VL 

Terms  of  court;  cumber  of;  times  of  holding;  time  of  opening; 
vbat  causes  tried  at,  respectively. —  There  shall  be  three  Trial 
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TRIAT.  AND  SPECIAL  TERMS. 

Terms  of  tlio  Siiprenio  Court,  Bronx  County,  tu  be  known  respec- 
tively as  Trial  Terms,  Parts  1,  11  and  III,  and  one  Equity  Term,  to 
be  known  as  Special  Term.  Each  of  these  terms  shall  conmience 
on  the  Hrst  Monday  of  January,  February,  March,  April,  May, 
June,  October,  November  and  December  in  each  year  (except  that 
when  the  first  Monday  is  a  legal  holiday  the  term  shall  commence 
on  the  day  following).  In  addition,  Trial  Term,  Part  I,  and 
Special  Term  shall  each  hold  a  term  during  July,  August  and 
September  in  eacli  year,  and  all  terms  shall  continue  to  the 
Friday  preceding  tlie  first  Monday  of  the  following  term,  or  until 
the  term  sliall  be  adjourned  without  day. 

The  terms  shall  open  at  10  A.  m.  on  each  trial  day  during 
the  term,  and  shall  continue  in  session  until  4:30  P.  M.  Appli- 
cations for  the  trial  of  criminal  causes  and  the  dispositioif  of 
such  causes  shall  be  made  to  the  justice  holding  Trial  Term, 
Part  I.     (Amended,  1917.) 

RULE  VII. 

Motions  and  ex  parte. —  Motions  may  be  noticed  for  any  day 
during  the  term.  The  order  to  show  cause  or  notice  of  motion, 
with  proof  of  service  thereof,  muiji  be  filed  w^ith  the  clerk  before 
noon  on  the  day  prior  to  which  it  is  noticed  to  be  heard,  except 
when  an  order  to  show  cause  Is  granted  returnable  in  less  than 
three  days,  when  application  may  be  made  to  the  justice  pre- 
siding at  Special  Term  to  have  same  added  to  the  calendar. 

Wlienever  filed  papers-  may  be  required  in  any  causes  pending 
at  Special  Term  the  attorneys  must  requisition  them  in  advance. 

Applications  for  all  court  orders,  ex  parte  or  by  consent,  or 
where  notice  has  been  waive<^l  or  is  not  required,  nmst  be  made 
to  Special  Term  at  the  clerk's  office.  .'\ny  ex  parte  court  order 
granttnl  by  any  justice  of  the  court  other  than  the  one  assigned 
to  hold  Special  Term,  shall  not  be  entered  by  the  clerk. 

RULE  VIII. 

Fines  imposed  on  delinquent  jurors. — An  order  directing  a 
delinquent  juror  to  show  cause  why  the  payment  of  a  fine  should 
not  be  onfor(;ed  must  be  ffrantwl  by  and  made  returnable  before 
the  justice  by  whom  said  fine  is  imposed,  and  made  returnable 
at  a  Trial  Term  to  which  said  justice  is  assigned  upon  such  day 
and  at  such  time  as  he  shall  desifxnate. 

Where  a  justice  by  whom  a  fine  was  imposed  has  ceased  to  be 
a  member  of  the  court,  or  has  been  de-^ignated  as  a  member  of 
the  Appellate  Division,  or  the  Appellate  Torm,  or  is  absent  or 
unable  for  any  reason  t('  hear  or  determine  the  matter,  the  order 
directing  the  delinquent  nr'<^r  to  show  cause  in  such  case  must  be 
granted  by  and  mji'^e  retuniablo  be*'ore  and  heard  and  determined 
by  the  justice  assigned  to  hold  Trial  Term.  Pr.rt  I,  upon  such 
day  of  the  term  and  at  such  ti*re  as  he  sliall  designate. 

RULE  IX. 
Accounts  of  trustees. —  In  all  actions  or  proceedings  brought  in 
the  Supreme  Court  involving  an  accounting  of  a  testamentary 
trustee  or  a  trustee  under  a  deed,  notice  of  such  action  or  pro- 
cee<ling  must  be  given  to  the  State  Comptroller  before  a  judgment 
or  order  is  made  passing  the  accounts  of  such  trustees. 
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SURROGATES'  COURT,  NEW  VORK  COUNTY. 

BUL£S  OF  PRACTICE  OF  THE  SURROGATES'  COURT,  NEW 

YORK  COUNTY. 

RULB  I. 

Paptn. —  Each  petition^  decree,  order,  objection,  answer,  affi- 
davit, stipulation  and  other  paper  submitted  to  the  court  shall, 
be  indorsed  with  the  title  of  the  proceeding  to  which  it  relates, 
and  a  description   of  the  paper  and   the  name  and   po&t-Q(!ice 
address  of  the  attorney  presenting  it. 

Ko  decree  or  paper  on  file  in  this  court  will  be  intrusted  to  the 
attorneys  or  parties  except  for  the  purpose  of  proper  examination 
in  the  office  where  it  is  deposited,  and  if  any  such  document  or 
paper  shall  be  nee<led  on  a  hearing  before  any  referee  appointed 
hy  ihis  court  the  same  shall  be  intnistwl  to  a  clerk  or  messenger 
of  this  court  and  delivered  to  the  referee,  who  shall  execute  a 
receipt  therefor. 

No  paper  will  be  received  for  consideration  by  the  surrogate, 
or  for  tiling  in  his  office,  unless  it  is  of  the  weight  prescrii)ed 
by  Rule  XIX.  fieneral  Rules  of  Practice,  or  unh"^8  it  as  written 
or  printed  in  black  characters  and  conforms  in  all  other  respects, 
•*o  far  as  practicable,  to  the  requirements  of  said  rule. 

Xo  paper  will  be  received  by  the  clerk  of  the  court  after  argu- 
ment or  submissicm  of  a  matter  subsequent  to  the  date  fixed  by 
the  surrogate  for  the  receipt  of  the  same,  and  no  such  paper 
Mhall  be  received  imless  a  copy  has  been  served  upon  the  at- 
torney or  attorneys  for  the  other  party  or  parties  who  have 
appeared  in  the  proceeding. 

RULE  n. 
Motion  calendar. — A  motion  calendar  will  be  called  on  Tues- 
day and  Friday  of  each  week  at  10:30  o'clock  a.  m.,  except  that 
during  the  month  of  July  there  will  be  a  calendar  on  Tuesdays 
'«ly,  and  from  the  last  Tuesday  in  July  until  the  first  Tuesday 
after  the  15th  of  September  there  w^ill  be  no  calendar. 

RULB  IIL 

When  motion  or  proceeding  may  be  entered  on  calendar; 
*djoitmment  of  motion. —  To  entitle  a  moticm  or  proceeding  to 
^  placed  upon  the  Motion  Calendar  proof  of  service  of  all  orders, 
Stations  and  other  papers  on  which  the  motion  or  application  is 
inade  fthall  be  furnished  to  the  Clerk  of  the  court  at  or  before 
one  o'clock  on  the  day  preceding  the  motion  day.  Kxcept  wliere 
•  written  stipulation  of  all  the  parties  to  the  proceeding  has  been 
filed  with  the  clerk  of  the  court,  a  motion  shall  be  adjourned 
"fily  upon  the  return  day  thereof,  upon  showing  legal  grounds 
therefor  to  the  satisfactitm  of  the  surrogate! 

Prriceedings  or  motions  which  have  been  marked  "  reserved 
^erally "  may  be  restored  to  the  calendar  upon  two  days' 
notice  to  all  parties  who  have  appeared  in  the  proceeding. 

RULE  IV. 
Probate;  will  and  copy  to  be  filed. —  The  will,  if  not  lost  or 
desiruyeil,  shall   be   filed   with   the  petition    for   prol>ate,   unless, 
upon   g«K)d    cause    shown    by    affidavit,    tlie    surrogate    dispcnsis 
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therewith,  in  which  case  the  will  must  be  filed  at  least  two  days 
before  the  return  day  of  the  citation. 

In  all  casea  a  copy  of  the  will  must  be  filed  with  the  petition. 
With  such  copy  there  must  also  be  filed  an  afiidavit  of  two  adult 
persons  that  they  have  compared  the  copy  with  the  original  will 
and  that  the  copy  is  a  true  and  correct  one. 

RULE  V. 

In  probate  proceedings  when  all  parties  in  interest  have  waived 
the  service  of  citation,  notice  of  at  least  two  days  must  be  given 
to  the  probate  clerk  before  the  testimony  of  the  subscribing  wit- 
nesses will  be  taken. 

RULE  VI. 

Contested  probates. — A  copy  of  any  objections  filed  to  the 
probate  of  a  last  will  and  testament  shall  be  served  upon  the 
proponent  or  his  attorney  in  case  the  proponent  shall  have 
appeared  by  attorney. 

in  a  contested  probate  proceeding  notice  of  trial  shall  be  served 
and  a  nrtte  of  issue  filed  as  prescribed  by  section  977  of  the  Code 
of  Civil  Procedure. 

In  cases  of  contests  in  probate  proceedings,  where  a  notice  of 
objection  filed  is  required  by  section  2018,  Code  of  Civil  Proce- 
dure, and  within  five  days  after  objec'tions  to  the  probate  are  filed, 
the  proponent  shall  present  a  verified  petition  for  and  procure 
and  enter  an  order  directing  such  notice.  If  the  proponent  fails 
to  present  such  petition  and  fails  to  procure  and  enter  such  order 
within  five  days  after  objections  are  filed,  any  other  party  to  the 
proceeding  may  present  such  petition  and  order. 

RULE  VII. 

Jury  trials  of  probate  cases. — Within  five  days  after  a  jury 
trial  is  demanded  in  the  objections  filed  to  the  probate  of  a  will 
the  party  making  the  demand  sliall  present  on  two  days*  notice 
of  settlement  to  the  attorneys  of  all  parties  who  have  appeare<l 
by  attorney  a  proposed  tjrder  directing  such  trial  by  jury.  Such 
order  shall  state  plainly  and  concisely  the  controverted  questions 
of  fact  to  be  tried  by  jury.  If  a  party  demanding  a  trial  by 
jury  fails  to  serve  and  present  a  pro]K)sed  order  as  aforesaid, 
such  order  may  thereafter  be  presented  by  any  party  to  the 
proceeding.  • 

RULE  VIII. 

Accountings. — ^Wlicn  a  petition  for  a  vohmtary  account  is 
presented  the  account  to  which  it  relates  must  be  filed  therewith. 
Upon  an  accounting  of  any  executor,  administrator  c  t.  n  or 
testamentary  trustee  a  copy  of  the  will  must  be  filed  with  the 
petition  and  accoimt. 

Where  a  representative  of  an  estate  is  required  by  law  to 
pay  a  transfer  tax.  no  decree  in  a  final  accounting  proceeding 
will  be  signrd  except  upon  the  production  <if  a  receipt  for  the 
payment  of  transfer  tax.  sealed  and  countersigned  as  provided 
mse^'tion  236  of  the  Tax  Law.  Kxemption  from  payment  of 
transfer  tax  nuist  be  shown  by  a  copy  of  an  order  of  exemption. 
(Amend<Hl  October  20,  1916.)* 

162 


SURKOGATES'  COURT,  NEW  YORK  COUNTY. 

RULE  IX. 

Contested  aoconntiugs.— On  an  accouncing  by  an  executor, 
administrator,  guardian  cr  trustee  any  piirty  interested  or  a 
creditor  desiring  to  contest  the  account  shall  file  specitic  objec- 
tions thereto  and  shall  serve  a  copy  thereof  on  the  accounting 
party  or  upon  his  attorney  in  case  he  shall  have  appeared  hy 
attorney  within  eight  days  after  the  filing  of  the  account,  where 
the  accounting  is  a  compulsory  one,  and  within  eight  days  after 
the  return  of  the  citation  or  within  eight  day  a  after  the  proceed- 
ing ir.  marked  for  decree  where  tiie  accounting  is  a  voluntary  one, 
or  within  such  further  or  other  time  in  either  case  as  shall  be 
allowed  by  tlie  surrogate.  A  special  guardian  in  an  accounting 
proceeding  sliall  file  his  report  or  objections  within  eight  days 
aftpr  his  appointment,  unless  fur  cause  shown  his  time  to  file 
surh  repcjrt  or  object icms  be  extended  by  the  surrogate. 

'ihe  contest  of  the  account  shall  be  contined  to  the  items  or  mat- 
ter objected  to. 

RULE  X. 

Affidavit  of  regularity. —  With  every  proposed  decree  (m  an 
accounting  there  must  be  submitted  an  allidavit  of  regularity 
feetting  forth  the  necessary  jurisdictional  facts. 

RULE  XI. 

Entry  of  decrees  against  infants  in  accountings. —  In  any  pro- 
leeding  for  a  judicial  settlement  of  an  account,  wherein  a  special 
goardian  shall  be  appointed  or  a  general  guardian  shall  appear 
to  protect  the  interests  of  an  infant  party  to  such  accounting, 
no  decree  shall  be  entered  upon  default  against  such  infant,  but 
such  decree  shall  be  so  entered  only  on  the  written  report  of 
the  guardian  appearing  for  such  infant  that  he  has  carefully 
examined  the  account  and  finds  it  correct,  and  upon  two  days' 
!iotice  to  the  guardian  of  the  settlement  thereof. 

RULE  XII. 

Administration. —  Upon  an  application  for  letters  of  adminis- 
tration where  it  appears  that  the  intestate  was  at  the  time  of  his 
death  the  subject  of  a  foreign  power,  notice  of  the  application 
ftkall  be  given  to  the  consul  or  consular  representative  of  such 
foreign  power. 

RULE  xin. 

Guardianship. —  A  petition  for  the  application  by  a  guardian 
for  an  infant's  property,  or  any  portion  thereof,  to  the  support, 
maintenance  and  education  of  the  infant,  shall  sliow  tlie  terms 
of  any  previous  ord^r  for  the  application  of  any  portion  of  the 
infant's  property. 

^^^le^  the  application  is  made  by  a  person  other  than  tlie 
£!nardian  of  the  property  or  a  parent  of  the  infant,  the  duly 
acknowUHlgfd  cons«'nt  of  such  guardian  or  parent  sliall  be  aii- 
nex«l  to  the  petition,  or  the  application  must  be  made  on  notice 
to  i<ueh  guardian  or  parent. 
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RULE  XIV. 

A  respondent  who  Ales  an  answer  or  objection  shall  file  ttiere- 
with  a  notice  of  appearance. 

RULE  XV. 

Appearance  of  a  general  guardian  or  committee. —  Where  an 
infant  appears  by  his  general  guardian  or  where  a  lunatic,  idiol 
or  habitual  driinlcard  appears  by  his  committee  the  general 
guardian  or  the  committee  shall  show  that  such  general  guardian 
or  8uch  committee  is  competent  to  protect  the  rights  of  the 
infant  or  incompetent  and  has  no  interest  adverse  to  that  of  the 
infant  or  incompetent,  and  is  not  connected  in  business  with  the 
attorney  or  counsel  of  or  any  party  to  the  proceeding.  It  must 
appear  whether  or  not  such  general  guardian  or  committee  is 
entitled  to  share  in  the  distribution  of  the  estate  or  fund  in 
which  the  infant  or  incompetent  is  interested,  and  if  the  general 
♦guardian  or  committee  is  in  any  way  interested  in  the  estate  or 
fund  the  nature  of  such  interest  must  he  disclosed.  Wliere  a 
general  guardian  appears  for  an  infant,  the  name,  residence  and 
relationship  to  the  infant  of  the  person  with  whom  the  infant 
is  residing  must  be  disclosed,  and  also  whether  or  not  the  infant 
has  a  parent  living,  and  if  a  parent  is  living,  whether  or  not 
sucii  parent  has  knowledge  of  and  approves  such  appearance,  and 
such  knowledge  and  approval  should  be  aliown  by  the  affidarit  of 
such  parent.  If  the  infant  has  no  parent  living,  Hke  knowledge 
and  ap[>roval  of  such  appearance  by  the  person  with  whom  the 
infant  resides  must  be  shown  in  like  manner. 

If  the  foregoing  provisions  of  this  rule  are  not  strictly  oom- 
plied  with,  the  surrogate  will  appoint  a  special  guardian  for  the 
infant  or  incompetent,  as  provided  in  section  2534,  Code  of  Civil 
Procfidure,  notwitlistanding  the  appearance  by  the  general  guard' 
ian  or  committee. 

RULE  XVI. 

Referee's  report. —  A  referee  shall  file  with  his  report  all  the 
testimony  taken  and  all  the  papers  and  exhibits  that  were  before 
him  in  the  proceeding  in  which  Uie  report  is  filed. 

When  a  referee's  report  has  been  filed  said  report  shall  be 
confirmed  as  of  course  unless  exceptions  thereto  be  filed  by  a 
party  interested  in  the  accounting  or  proceeding  witliin  ten 
days  after  a  written  notice  of  such  filing  and  a  copy  of  such 
rc]»ort  shall  have  been  served  upon  the  opposing  party;  and  in 
case  exceptions  shall  be  so  filed,  any  party  may  bring  on  tlie 
licaring  of  said  exceptions  on  any  stated  motion  day  on  the 
same  notice  that  would  be  required  for  the  hearing  of  a  motion. 

RULE  XVII. 

Justification  of  sureties  to  undertaking  on  appeal— The  re- 
spondent on  any  appeal  from  a  decree  or  order  of  this  pourt 
may  within  t<'n  days  after  the  filing  of  the  undertaking  reciuired 
on    such    appeal    serve   upon    tlie    attorney    for    the   appellant    o 
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written  noiiee  that  h^  ex^pts  to  thd  sufficiency  of  the  sureties 
therein;  wketeupon  and  within  ten  days  thereafter  such  sureties, 
or  other  sureties  in  a  new  undertaking  to  the  same  effect,  must 
justify  before  the  surrogate,  or  a  clerk  designated  for  that  pur- 
pose, on  Aire  days'  notice  of  such  justification,  to  be  served  upon 
the  respondent's  attorney,  by  each  surety  appearinjf  in  person 
before  said  surrogate  or  designated  clerk  and  submitting  to  an 
aanination,  under  oath,  on  the  part  of  the  appellant,  touching 
bis  saffieiencT.  If  such  sureties  shall  be  found  sufficient,  said 
sarrogate  or  designated  elcrk  will  indorse  an  allowance  thereof 
upon  the  undertaking  or  a  copy  thereof,  and  a  notice  of  such 
allowance  shall  be  served  upon  the  attorney  for  the  exceptant; 
and  the  effect  of  any  failure  to  so  justify  and  procure  such 
altowance  shall  be  to  avoid  the  undertaking. 

RULE  XVIII. 
Justification  of  sureties  to  bond  of  executor,  administrator, 
lUTdiaiif  etc.— Prineipals  and  sureties  upon  bonds  and  under- 
t^ings,  if  natural  persons,  must  appear  and  qualify  before  the 
elerk  deeignated  for  that  purpose  by  the  surrogate.  Whenever 
a  bond  with  soreties  shall  be  filed  by  an  executor,  administrator, 
j!;iiardian  or  trustee  any  person  interested  in  the  estate  may  ap- 
9^  to  the  sarrogate  for  an  order  requiring  the  sureties  in  said 
WBd  to  appear  before  him  or  a  clerk  designated  for  that  purpose 
and  submit  to  an  examination  under  oath  as  to  their  sufficiency 
as  8och  sureties.  If  it  shall  appear  to  the  satisfaction  of  the 
arrogate  that  such  examination  is  necessary  he  will  make  an 
ofder  preecrihing  the  time  and  place  where  such  examination 
Jball  take  place,  a  copy  of  which  order  shall  be  served  upon  such 
wwntor,  administrator,  guardian  or  trustee  at  least  five  days 
Wore  the  time  fixed  for  such  examination.  If  on  such  examina- 
tion the  surrogate  shall  be  satisfied  of  the  sufficiency  of  such 
wrrfy  he  will  indorse  his  approval  upon  the  bond  or  a  copy 
thereof;  and  in  case  such  surety  on  such  examination  shall  not 
in  the  opinion  of  the  surrogate  be  sufficient  the  surrogate  will 
make  an  order  requiring  the  substitution  of  new  sureties  witliin 
•te  days  after  the  service  of  a  copy  of  said  order  upon  tlie 
eseeator,  administrator,  guardian  or  other  trustee,  or  his  at- 
toniey,  if  he  shall  have  appeared  by  attorney  on  such  examination. 

RULE  XIX. 
Notice  of  settlement  of  orders  and  decrees  in  litigated  motions. 
— Two  days*  notice  of  tlie  settlement  of  an  order  on  a  litigated 
notion  or  of  a  dc^iree  or  decision  sliall  be  given  in  writing  to  all 
the  parties  wlio  have  appeared  a:id  to  any  special  guardian  in  the 
proceeding  in  which  such  order,  decree  or  decibion  is  to  be  made. 

fiULE  XX. 
Costs  an4  «llowa»cet. —  Whenever  a  party  to  a  decree  shnll 
himself  entitled  to  costs  the  mattrr  will  hp  eon8»«'er»'fl  a.il 
<lBteniitned  by  the  surrogate  or.  two  days'  notice  of  adjiiHtmcnt. 
With  said  notice  shall  be  served  a  statement  showing  tlie  itemH 

of  cosU  and  disbursements  to  which  the  party  nuiv  li.'im  liiiiiM.it' 
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entitled,  which  disburscmenta  &hall  be  duly  verified  both  as  to 
their  amount  and  necessity.  The  disbursemerts  for  referee's  and 
stenographer's  fec^s  must  be  sustained  by  affidavits  or  detailed 
proof. 

At  the  same  time  and  on  like  notice  the  surrogate  will  pass 
upon  any  .application  for. an  additional  allowance.  Such  appli- 
cation roust  be  accompanied  by  an  afiidavit  setting  forth  th«^ 
number  of  days  necessarily  occupied  in  the  hearing  or  trial,  in 
preparing  the  account  for  settlement  and  in  the  preparation  for 
the  trial,  Uie  time  occupied  on  each  day  in  the  rendition  of  the 
services,  their  nature  and  extent  in  detail,  including  the  services 
necessarily  rendered  or  to  be  rendered  in  the  drawing,  entering 
or  executing  of  the  decree.  In  case  such  trial  shall  have  been 
had  before  a  referee  the  time  necessarily  occupied  in  such  trial 
before  him  may  be  shown  by  a  certificate  of  such  referee. 

RULS  XXI. 

No  petition  for  the  probate  of  a  ydW  or  for  the  grant  of  let- 
ters of  administration  or  of  guardianship  will  be  entertained 
during  the  pendency  of  a  prior  proceeding  for  the  same  or  like 
relief  respecting  the  same  estate  or  fund  or  the  estate  or  person 
of  the  same  infant,  except  where  there  is  unusual  delay  in  pros- 
secuting  sucli  proceeding,  and  then  only  upon  application  to  the 
surrogate,  with  notice  to  tlie  prior  applicant. 

RULE  XXII. 

Compromise. —  Upon  application  for  leave  to  compromise  it 
should  appear  by  the  afiidavit  of  the  petitioner's  attorney  that  he 
has  investigated  the  subject  matter  of  the  compromise  or  the 
facts  of  any  alleged  cause  of  action.  If  the  attorney  has  become 
concerned  in  the  application  or  its  subject  matter  at  the  instance 
of  the  party  with  whom  the  compromise  is  proposed^  or  at  the 
instance  of  any  representative  of  such  party,  that  fact  must  be 
disclosed. 

RULE  XXIU. 

Transfer  tax  proceeding. —  Upon  the  filing  of  the  appraiser's 
report  in  a  transfer  tax  proceeding  tin*  surrogate  will  euter  the 
order  (upon  the  submission  thereof)  determining  the  value  of 
the  property  and  the  amount  of  tax.  The  matter  will  not  appear 
on  tlie  calendar  at  this  stage,  nor  will  the  court  then  consider 
objections  to  the  report. 

A  party  having  objections  to  the  report,  or  the  order  entered 
thereupon,  may,  witliin  sixty  days,  file  a  notice  of  appeal,  which 
must  specify  tlie  grounds  of  objection.  Upon  filing  said  notice 
of  appeal  witli  tlie  clerk  of  the  court,  togetiier  with  proof  of 
service  of  said  notice  uj)on  all  parties  that  appeared  before  the 
appraiser,  the  proceeding  will  bo  placed  upon  tiie  calendar  for 
the  next  regular  motion  day  witiiout  further  notice^ 

Upon  the  return  of  the  appraiser's  notice  of  time  and  place 
of  appraisal  a  special  guardian  will  l)e  appointed  to  prott*ct  the 
interests  of  infants  if  it  appears  that  tiieir  rights  are  involved 
and  they  are  not  otlierwise  adequately  represented. 
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In  all  applications  made  to  tlie  court  to  exempt  an  estate  from 
taxation,  or  to  assess  a  tax  without  the  appointment  of  an 
appraiser,  the  petition  must  give  the  residence  of  each  beneficiary 
or  person  entitled  to  a  distributive  share.  (Amended  May  1, 
191S.) 


RULES  OF  PRACTICE  IN  THE  SURROGATE'S  COURT, 

KINGS  COUNTY. 

RULE  I. 

The  Surrogate's  Court  is  open  for  the  transaction '  of  business 
on  every  secular  day  as  follows:  From  September  1  to  June  30, 
from  9  A.  M.  to  4  P.  m.,  except  on  Saturday;  from  July  1  to 
August  31,  from  9  A.  M.  to  2  p.  m.,  except  on  Saturday;  on  Satur- 
dav,  from  9  a.  m.  to  12  M. 

RULE  II. 

Every  paper  to  be  used  in  the  Court  shall  be  endorsed  with 
the  title  of  the  proceeding  to  which  it  relates,  a  description  of 
the  paper  and  the  name  and  post-office  address'  of  the  attorney 
pr«enung  it.  ^^^  ^^ 

Every  petition  received  in  the  office  of  the  Court,  unless  an 
order  to  the  contrary  shall  be  endorsed  thereon,  shall  be  forth- 
with marked  with  the  date  of  its  receipt  and  placed  in  a  reposi- 
tory suitably  labeled  and  displayed.  Until  disposed  of  by  the 
Court  such  petition  shall  there  remain,  open  to  the  inspection  of 
the  public,  except  when  removed  for  proper  examination. 

RULE  IV. 

No  paper  in  the  office  of  the  Court  will  be  intrusted  to  any 
attorney,  party  or  other  person  except  for  proper  examination 
thereof  in  the  said  office. 

If  any  referee  appointed  by  this  Court  shall  request  the  de- 
livery to  him  of  any  such  paper  for  use  before  him,  the  same 
ihall  be  delivered  to 'him  upon  his  execution  of  a  receipt  therefor 
and  by  a  clerk  or  messenger  of  the  court. 

RULE  V. 
In  a  proceeding  for  the  probate  of  a  will,  not  lost  or  destroyed, 
a  copy  of  the  will  shall  be  filed  with  the  petition   and  on  or 
before  the  return  of  the  citation  the  original  will  shall  be  filed. 

RULE  VI. 

UTiere  two  or  more  instruments  are  offered  for  probate,  cita- 
tion shall  issue  to  each  legatee,  devisee  or  other  beneficiary  in 
being  named  or  indicated  in  any  one  of  such  instruments,  if 
any  other  of  such  instruments  purporting  to  have  been  made 
after  the  instrument  in  which  he  is  so  named  or  indicated  con- 
tains provisions  which  might  adversely  affect  his  interest. 
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RULE  vn. 

Upon  application  for  letlc'ra  of  administration,  where  it  ap- 
pears that  an  intestate  was  at  ^dcath  the  subject  of  a  foreign 
power  whose  Consul  is  entitled  by  treaty  to  the  right  of  admin- 
istration or  intervention,  notice  of  the  application  shall  be  given 
to  the  Consul  whose  right  is  concerned.   ' 

RULE  vin. 

No  petition  for  the  probate  of  a  will,  or  for  the  grant  of 
letters  of  administration  or  of  guardianship  will  be  entertained 
during  the  pendency  of  a  prior  proceeding  for  the  same  or  like 
relief  respecting  the  same  estate  or  the  same  infant. 

RULE  IX. 

On  an  accounting  by  an  executor,  testamentary  trustee  or  ad- 
ministrator with  the  will  annexed,  a  copy  of  tne  will  shall  be 
filed  with  the  petition  and  account. 

*ULE  X. 

When  an  account  is  filed  for  settlement,  the  accountant  shall 
file  therewith  a  popy  of  any  statement  of  a  claim  which  has  bees 
presented  to  him  and  allowed,  and  which  remains  unpaid. 

RULE  XI. 

In  all  proceedings   the   proofs  of  service  of  process  shall   be 

filed  on  or  before  the  day  preceding  the  return,  and  the  proofs 

of  the  service  of  any  notice  of  motion  or  order  to  show  cause  shall 

be  tiled  on  or  before  the  day  preceding  the  day  therein  named  for 

the  hearing  of  a  motion. 

RULE  XII. 

A  respondent  who  files  an  answer  or  objection  shall  file  there- 
with a  notice  of  appearance. 

RULE  xm. 

,  If  upon  trial  any  party  shall  offer  in  evidence  a  paper  in  his 
control,  without  having  before  trial  submitted  the  same  to  oppos- 
ing counsel  for  inspection,  the  Court  will  in  a  proper  case  place 
the  cause  at  the  foot  of  the  calendar,  or  otherwise  postpone  the 
trial,  in  order  that  all  papers  intended  for  use  on  Uie  trial,  ex- 
cept such  as  may  be  reasonably  reserved  for  the  examination  or 
contradiction  of  a  witness,  may  be  submitted  to  opposing  counsel 
for  inspection. 

If  any  party  shall  offer  in  evidence  any  paper  in  his  control 
without  having  previously  submitted  the  same  to  opposing  counsel 
for  inspection,  or  if  any  party  shall  vexatiously  question  the 
authenticity  of  any  paper  which  has  been  submitted  to  his  counsel 
for  inspection,  the  failure  so  to  submit  the  paper  or  the  making 
of  such  question  will  be  regarded  by  the  Court  in  the  adjustment 
of  costs  or  the  consideration  of  any  matter  of  discretion. 

RULE  inr. 

At  the  opening  of  the  trial  of  a  proceeding  for  accounting  the 
accountant  shall  present  to  the  Court  a  statement  in  writing  of 
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the  items  for  which  no  voucher  is  filed^  the  items  as  to  which 
he  holds  the  affirmative,  the  objections  which  he  concedes  to  be 
Weil  taken  and  the  modifications  of  the  accomit  to  which  the 
parties  consent;  and  the  objectant  shall  present  to  the  Court  a 
like  statement  of  the  objections  which  he  withdraws. 

RULE  XV. 

Special  guardians  shall  file  their  reports  within  eight  days 
ffiiin  the  time  of  their  appointment,  except  where  an  answer  is 
rileti  and  an  adjournment  is  had,  or  the  time  to  file  the  report  is 
extended  by  order.  The  report  or  an  accompanying  affidavit  must 
*tate  in  detail  the  work  done  and  the  number  of  days  spent  in 
itfi  performance.  RULE  XVI. 

Xo  allowance  will  be  made  to  an  accountant  on  the  settlement 
of  hi»  account  unless  there  is  contained  in  or  appended  to  liis 
hill  of  rosts  a  verified  statement  of  the  services  for  which  he 
M*ks  allowance. 

Surh  ?*tatenient  shall  show  in  detail  the  inuiiber  of  days  upon 
which  services^  were  n'ndered  in  preparing  the  account,  the 
time  iMcupied  on  each  day  in  such  services  and  the  nature  of 
such  ^ervices. 

If  the  accountant  seeks  allowance  for  services  to  be  rendered 
in  drawing,  entering  or  executing  the  dwree,  such  statement 
shall  sh«>w'  the  nature  of  such  services. 

RULEXVn. 

Report*,  affidavits  and  statements  showing  services  for  which 
allowance  is  asked  shall  be  served  upon  all  parties  appearing  in 
the  pr<x^eeding,  and  nuist  be  filed  witli  pr<K)f  of  such  seuvice. 

RULE  XVIII. 

Two  days'  notice  of  the  settlement  of  any  order  on  a  ]itigate<l 
motion  or  of  any  decree  or  decision  in  writing  shall  be  given 
to  all  the  parties  wht)  have  appeared  in  the  proceeding  in  which 
Mi^-h  nrder,  decree  or  decision  is  to  Ik*  made  and  to  any  sp«MMal 
piantian  appointed  therein. 

When  a  proposed  order,  decree  or  decision  shall  be  served,  with 
nf»tii"e  nf  settlement  thereof,  the  party  served  shall  not  submit 
any  complete  substitute  therefor,  but  may  submit  proposed  amend- 
nipni.'*  thereto,  properly  referring  by  page  and  folio  to  the  portions 
Ml  the  paper  f*ought  to  be  amended  and  containing  after  each 
amendment  a  statement  of  the  grounds  thereftjr. 

RULE  XIX. 

Tlie  Court    will   sit   for   the  ^disposition   of   litigated   business 

during   the   weeks    commencing   on    the    first,    second    and    third 

Mondayn  of  each  month,  except  July,  August  and  September,  and 

during  the  week  commencing  <m  the  third  Monday  of  September. 

RULE  XX. 

A  calendar  of  returns  of  process  and  of  motions  will  be  called 
on  each  secular  day  of  the  year  except  Friday  and  Saturday. 
Upon  the  call  of  the  Calendar  on  any  day  not  appointed  for 
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the  disposkioii  of  litigated  business,  all  cases  in  which  an  issue 
is  joined  and  all  motions  which  are  opposed,  except  such  cases 
or  motions  as  shall  be  submitted  or  specially  set  down  for  early 
hearing  by  order,  shall  be  adjourned  to  a  day  thereafter  appointed 
for  the  disposition  of  litigated  business. 

RITLE  XXI. 

A  Calendar  of  cases  in  which  orders  shall  have  been  made 
for  the  trial  of  any  question  before  the  Court  and  a  jury  will 
l>e  called  on  the  first  Monday  of  each  month,  except  July,  August 
and  September,  and  on  each  day  thereafter  while  the  Court  ^al) 
sit  for  the  purpose.  Such  cases,  so  far  as  any  question  thereir 
shall  require  trial  by  jury,  will  then  be  tried  in  their  order  unles* 
adjournment  is  granted  upon  proof  of  legal  excuse. 

RULE  XXII. 

A  Calendar  of  motions  and  of  chhcm?  to  be  tried  by  the  Court 
without  a  jury  will  be  called  on  the  third  Monday  of  Septembei 
and  on  the  second  Monday  of  each  other  month,  except  July  and 
August,  and  on  each  day  thereafter  whilo  the  Court  shall  sit  foi 
the  purpose.  Such  motions  and  cases  will  then  be  heard  unle» 
the  Court  is  occupied  with  the  C'ah»ndar  of  Jury  Cases,  oi 
adjournment  is  granted  upon  proof  of  legal  excuse. 

RULE  xxin. 

An  order  for  a  trial  by  jury  in  tlie  Surrogate's  Court  shall  set 
down  the  trial  for  a  day  therein  named,  and  such  order,  or  a  fur- 
ther order,  shall  state  diKtirctly  and  plainly  each  question  of  fact 
to  be  tried.  An  order  to  be  made  in  accordance  with  this  rule 
inURt  be  submitted  for  settlement  at  the  time  of  the  demand  for 
a  trial  by  jury  or,  in  default  thereof,  it  may  be  thereafter  settled 
at  the  inHtance  of  any  party  in  the  same  manner  as  if  it  were  an 
order  upon  a  litigated  moJon.    (Amended  Dec.  21,  1917.) 

RULE  XXIV. 

Principals  and  Hureties  upon  Imnds  and  undertakings,  if 
natural  per&ons.  must  appear  and  qualify  at  the  same  time  before 
the  Administration  Clerk.  No  bond  for  a  sum  less  than  titty 
dollars  will  be  approved.  No  l)ond  given  by  a  surety  company, 
the  penalty  of  which  is  more  tlian  two  tliousand  dollars,  will  be 
approved  unless  it  shall  Jm'  accompanied  by  the  certificate  of 
the  surety  that  the  principal  has  made  an  agreement  with  it  for 
the  depoiit  of  the  moneys  and  otlier  depositable  assets  of  tW 
estate  in  the  manner  declared  to  he  lawful  by  section  813  of  the 
Code  of  Civil  Procedure,  and  that  such  agreement  ha«  provided 
for  such  deposit  with  one  or  more  depositaries  previously  desifp- 
nated  in  writing  by  the  Surrogate, 

RULE  XXV. 

A  petition  for  the  application  by  a  guardian  of  an  infant^ 
property   or   any   portion   thereof   tio   the   support  or  educatioi 
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of  the  infant  shall  show  that  an  annual  accounting  haci  heen 
duly  filed  or  that  good  cause  exists  for  disregarding  the  omission. 

Ihe  petition  shall  show  the  terms  of  any  previous  order  for 
the  application  of  any  portion  of  the  infant's  property.  The 
order  thereon  shall  state  the  period  during  which  the  application 
of  the  infants'  property  shall  continue  and  if  an  order  for  its 
continuance  for  more  than  one  year  is  sought  the  petition  must 
ehow  the  circumstances  which  justify  such  order. 

\Mien  the  infant  is  over  fourteen  years  of  age  he  shall  join 
in,  subscribe  and  verify  the  petition,  and  when  the  petition  is 
made  by  a  person  other  than  the  guardian  of  the  property,  a 
copy  of  the  petition,  together  with  two  days*  notice  of  the  time 
when  it  will  be  presented  to  the  Court,  shall  be  served  upon 
such  guardian. 

RULE  XXVI. 

Upon  application  for  leave  to  compromise,  the  petitioner's 
attorney,  if  any,  shall  state  whether  or  not  he  has  become  con- 
cerned in  the  application  or  its  subject  matter  at  the  instance 
of  the  party  with  whom  the  compromise  is  proposed  and  whether 
or  not  he  has  received  or  is  to  receive  compensation  from  such 
party. 

RULE  XXVII. 

The  guardian  of  an  infant's  property,  if  sifch  guardian  is  a 
natural  person,  shall,  upon  filing  the  annual  account  of  such 
infant's  property,  produce  for  examination  by  the  surrogate  all 
securities  or  evidences  of  deposit  or  investment  which  he  has 
relating  to  the  disposition  of  such  property.  (Added  Sept.  17, 
1917.) 
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RULES  OF  THE  SURROGATE'S  COURT,  QUEENS  COUNTY. 

RULE  I. 

Business  hours. —  The  Surrogate's  office  is  open  for  the  trans- 
action of  business,  except  on  Sundays,  Saturdays  and  Holidays, 
as  followR:  From  September  1  to  June  30,  from  9  a.  m.  to  4 
p.  M.;  from  July  1  to  August  31,  from  9  a.  M.  to  2  p.  h.;  on 
Saturdays  from  9  a.  M.  (o  12  m. 

RULE  IL 

Calendar. —  The  regular  calendar  will  be  called  at  10  a.  m.,  on 
Tuesdav  of  each  weeK,  except  during  the  months  of  August  and 
September. 

A  calendar  of  cases  in  whicli  orders  shall  have  been  made  for 
the  trial  of  any  controverted  quentious  of  fact  by  the  court,  with 
a  jury,  will  be  called  on  the  last  Tuesday  of  each  month,  except 
July,  August  and  September  and  cm  each  day  thereafter  while  the 
court  shall  sit  for  the  purpose.  Such  cases  will  then  be  tried  in 
their  order  unless  adjournments  be  granted  upon  proof  of  legal 
excuse.     (Amended  Feb.  11,  1915.) 

RULE  III. 

Cases  not  answered. —  Cases  appearing  un  the  calendar  and  not 
answered  will  be  marked  adjourned  for  one  week ;  if  not  answered 
on  the  adjourned  day  they  will  be  marked  "  off  calendar ''  and 
can  then  be  restored  only  upon  two  days'  notice  to,  or  the  written 
consent  of  all  parties. 

RULE  IV. 

Proofs  of  service.—  Proofs  of  service  of  citations  or  orders  to 
show  cause  in  all  proceedings  must  be  iiled  on  or  before  the  day 
next  preceding  the  return  day  in  order  to  have  the  cases  placed 
on  the  calendar. 

RULE  V. 

Form  of  papers. —  All  pditionH,  decrees,  orders,  objections  and 
other  papers  must  be  written  or  printed  in  black  ink  and  en- 
dorsed with  the  title  of  the  proceeding,  indicating  the  nature  of 
the  application,  and  the  name  and  post  office  address  of  the  at- 
torney. A  proposed  order  must  not  be  attached  to  any  other 
paper. 

AH  petitions,  bonds,  proposed  orders  and  other  papers  must  be 
iiliHl  and  enteretl  in  the  office  before  being  submitted  to  the 
Surrogate. 

RULE  VL 

Appearances. —  Parties  to  proceedings  may  appear  personally 
or  by  attorney.  An  attorney  appearing  for  a  party  duly  cited 
must  file  a  written  notice  of  appearance,  and  when  appearing  for 
a  party  not  cited  lie  must,  in  addition  to  the  notice  of  appear- 
ance, file  a  written  authorization  from  such  pa.rty,  duly  executed 
and  acknowledged  as  a  deed  to  be  recorded. 
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RULE  vn. 

Objections;  trial  by  jury.— Objections  in  probate,  accounting 
or  other  proceedings  must  be  in  writing,  duly  verified,  and  a  copy 
must  be  served  upon  the  petitioner,  or  upon  his  attorney,  in  case 
be  has  appeared  by  attorney. 

Within  five  days  after  a  jury  trial  has  been  demanded,  the 
party  making  the  demand  shall  present,  on  two  days'  notice  of 
•«ttlement  to  the  attorneys  of  all  parties  who  have  appeared,  a 
proposed  order  directing  such  trial,  which  order  shall  state  the 
controverted  questions  of  fact  to  hie  tried  by  jury.  If  a  party 
demanding  a  trial  by  jury  should  fail  to  serve  and  present  siicli 
order,  it  may  be  presented  by  any  party  to  the  proceeding. 
(Amended  Feb.  11,  1915.) 

RULE  VIII. 

Stipulations  for  adjournments. —  Stipulations  for  adjournments 
must  be  in  writing,  signed  by  all  parties  who  have  appeared  in 
the  proceeding  and  tiled  on  or  before  the  day  next  preceding  the 
date  set  for  hearing. 

RULE  IX. 

Probate  proceedings. —  In  probate  proceedings  the  original  will 
tnd  a  sworn  copy  thereof  must  be  filed  with  the  petition,  unless 
upon  good  cause  shown  by  affidavit  the  Surrogate  dispenses  with 
the  filing  of  the  original  will,  in  which  case  it  must  be  filed  at 
least  two  days  before  the  return  day  of  the  citation. 

RULE  X. 

Foreign  wills.— -All  exemplified  copies  of  foreign  wills  shall 
be  accompanied  by  a  petition  and  an  order  for  recording  the 
same. 

RULE  XI. 

Letters  of  administration. —  No  letters  of  administration  will 
Ik  issued  while  another  application  for  letters  on  the  same  estate 
i*  pending.  . 

RULE  XII. 

Citizens  of  foreign  countries. —  Upon  application  for  letters  of 
administration,  where  it  appears  that  an  intestate  was  at  the 
time  of  his  death  the  subject  of  a  foreign  power  whose  Consul  is 
entitled  by  treaty  to  the  right  of  administration  or  intervention, 
notice  of  the  application  shall  be  given  to  the  Consul  whose 
right  ia  concerned. 

RULE  XIII. 

Contest  of  probate  of  will. —  A  party  seeking  to  contest  the 
probate  of  a  last  Will  and  Testament  must  file  with  the  Clerk  of 
the  Court,  a  written  and  verified  answer,  containing  a  concise 
statement  of  the  grounds  of  his  objection  to  such  probate,  and 
•oy  facts  he  may  allege  tending  to  establish  a  want  of  jurisdic- 
tion of  the  Court  to  hear  such  probate.  In  case  such  jurisdiction 
•^tll  be  denied  or  the  right  of  any  objecting  party  to  appear  and 
tontest  shall  be  questioned,  the  Court  will  first'  hear  and  pass 
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upon  the  question  of  jurisdiction,  or  the  status  of  the  contestant, 
unless,  for  the  convenience  of  the  parties  or  the  Court,  it  shall 
be  ordered  otherwise. 

In  all  cases  of  contests  in  probate  proceedings,  the  proponents 
sliall,  within  five  days  after  objections  to  the  probate  are  filed, 
present  a  verified  petition  for  and  procure  and  enter  an  order 
directing  notice  of  the  time  and  place  of  hearing  of  such  objec- 
tions to  be  given,  and  prescribing  the  manner  of  giving  such 
notice,  to  all  persons  in  being  who  would  take  any  interest  in  any 
property  under  the  provisions  of  the  will,  and  to  the  executor  or 
executors,  trustee  or  trustees  named  therein,  if  any,  who  have 
not  appeared  in  the  proceeding,  as  required  by  section  2617  of 
the  Code,  and  such  petition  shall  contain  the  names  and  addresses 
of  such  parties,  and  state  whether  any,  and  which  of  them,  are 
infants  or  of  unsound  mind.  In  case  the  proponents  shall  not 
present  such  petition  and  enter  such  order  within  the  time  afore- 
said, such  petition  may  be  presented  and  order  entered  by  or  on 
behalf  of  any  party  or  parties  interested  in  the  estate. 

RULE  XIV. 

Certain  persons  must  be  made  parties  in  probate  proceedings. — 
Whenever  a  party  shall  put  in  issue  on  probate  the  validity,  Con- 
struction, or  the  effect  of  any  disposition  of  personal  property 
under  section  2624  of  the  Code,  if  it  shall  appear  that  all  peraonn 
interested  in  such  construction  are  not  before  the  Court,  the  de- 
termination of  such  question  shall  be  suspended  until  such  per- 
sons shall  be  made  parties;  and  the  executor  named  in  the  will 
shall  not  be  held  to  represent  the  legatees  therein  for  the  pur- 
pose of  such  construction. 

RULE  XV. 

When  person  not  executor  entitled  to  costs. —  Whenever  any 
person  shall  appear  in  support  of  the  will  propounded  under  sec- 
tion 2617  of  the  (k)de,  such  person  shall  not  thereby  become  enti- 
tled to  recover  any  costs  on  the  probate  of  said  will  imless  it  shall 
appear  to  the  satisfaction  of  the  Cotirt  that  the  interest  of  such 
person  was  not  sufficiently  represented  and  prosecuted  by  the 
executor  named  in  the  will  and  his  counsel. 

RULE  XVI. 

Accounting  (petition). —  When  a  petition  for  a  voluntary  ac- 
counting is  presented  the  account  and  vouchers  to  which  it  relates 
shall  be  filed  therewith. 

RULE  XVII. 

Statement  of  unpaid  claims. —  When  an  account  Is  filed  for 
settlement,  the  accountant  shall  file  therewith  a  copy  of  any 
statement  of  a  claim  which  has  htH^n  presented  to  him  and  al- 
lowed, and  which  remains  unpaid. 
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RULS  xvni. 

Acoannt  (copy  of  will  to  accompany). —  On  an  accounting  hj 
ut  executor,  tratamentary  trustee,  or  administrator  with  the  will 
annexed,  a  copy  of  the  will  shall  be  filed  with  the  petition  and 
account. 

RULE  XIX. 

Appointment  of  special  guardian  for  infant. —  In  the  absence 
of  a  petition  by  an  infant  over  fourteen  years  of  age  for  the  ap- 
pointment of  a  special  guardian  in  any  proceeding,  the  Surrogate 
will  appoint  a  special  guardian  upon  his  own  motion.  No  special 
guardian  to  represent  the  interest  of  an  infant  in  any  proceeding 
will  be  appointed  on  the  nomination  of  the  petitioner  or  his  attor- 
ney, or  upon  the  application  of  a  person  having  an  interest  ad- 
verse to  that  of  the  infan.t.  To  authorise  the  appointment  of  a 
person  as  a  special  guardian  on  the  application  of  an  infant  or 
otherwise  in  a  proceeding  in  this  Court,  or  to  entitle  a  general 
guardian  of  such  infant  to  appear  for  him  in  such  proceeding, 
it  must  appear  that  such  person,  or  such  general  guardian,  is 
oxnpetent  to  protect  the  right  of  the  infant,  and  that  he  has  no 
interest  adverse  to  that  of  the  infant  and  is  not  connected  in  busi- 
ness with  the  attorney  or  counsel  of  any  party  to  the  proceeding. 
Whenever  an  infant  interested  in  any  proceeding  in  said  Surro- 
^te's  Court  has  a  g^eral  guardian  no  decree  will  be  entered 
withoat  appointing  a  special  guardian  to  represent  said  infant's 
interest  therein,  unless  such  general  guardian  shall  file  his  ap- 
pearance in  writing  and  his  affidavit  of  no  adverse  interest,  with 
die  Clerk  of  said  Surrogate's  Court. 

RULE  XX. 

Reports  of  special  guardians.^- Special  guardians  in  account- 
ing proceedings  shall  file  their  reports  within  five  days  from  the 
time  of  their  appointment,  except  where  objections  are  filed  and 
3U1  adjournment  is  had,  or  their  time  to  file  report  is  extended  by 
the  Surrogate.  The  report  or  an  accompanying  affidavit  must 
state  in  detail  the  work  done  and  the  number  of  days  spent  in  its 
performance. 

RULS  XXI. 

Bin  of  costs. —  No  allowance  will  be  made  to  an  accountant 
on  the  judicial  settlement  of  his  account  unless  the  bill  of  costs 
^^oDtains  a  detailed  statement  of  the  days  employed  in  connection 
^th  the  account,  showing  the  time  occupied  on  each  day  in  the 
readition  of  the  services,  and  their  nature  and  extent  in  detail. 

RULE  XXII. 

Hotice  of  settlement  of  decree. —  In  a  proceeding  where  a 
notice  of  appearance  and  demand  has  been  filed,  or  a  special 
gnardian  appointed,  two  days'  notice  of  settlement  of  decree  must 
be  givee,  unless  all  pai'ties  who  have  appeared  consent  to  the 
wtiy  of  the  decree. 
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RULE  XXII-A. 

Filing  receipt  foi;  pasnnent  of  tzansfer  tax. —  Where  a  repre- 
sentative of  an  estate  is  required  by  iaw  to  pay  a  transfer  tax, 
no  decree  judicially  settling  the  account  of  such  representative 
will  be  entered  in  tliis  Court  unless  there  has  been  filed  in  my 
office  a  receipt  for  the  payment  of  such  tax,  sealed  and  counter- 
Higned  as  provided  by  section  236  of  the  Tax  I^w,  or  it  has  been 
shown  that  the  estate  is  exempt  from  ta.xation.  (Added  Feb- 
ruary 18,  1916.) 

RULE  xxni. 

Hearing  of  disputed  claim. —  Where  the  parties  consent  that 
the  Surrogate  may  liear  and  determine  a  disputed  claim  a^inst 
the  estate  of  a  deccnient  upon  the  judicial  settlement  of  the 
account  of  an  executor  or  administrator,  as  provided  by  section 
1H22  of  the  Code  of  Civil  Procedure,  the  attention  of  the  Court 
must  he  directed  to  this  fact  on  filing  the  petition  for  accounting; 
in  order  that  the  matter  may  be  placed  on  the  appropriate 
calendar. 

RULE  XXIV. 

Amendment  of  proposed  decree,  etc. —  Wlien  a  proposed  order, 
decree  or  decision  shall  be  served,  with  notice  of  settlement 
thereof,  the  party  t^erved  shall  not  submit  any  complete  substi- 
tute therefor,  but  may  submit  proposed  amendments  thereto, 
properly  referring  by  page  and  folio  to  the  portions  of  the  paper 
sought  to  be  amended  and  containing  after  each  amendment  a 
statement  of  the  grounds  therefor. 

RULE  XXV. 

Papers  not  to  be  removed  from  office. —  No  record  or  paper 
on  file  in  this  Court  will  be  intrusted  to  the  custody  of  the  att^- 
neys  or  parties,  exce[»t  for  tlie  purpose  of  .proper  examination,  in 
the  office  where  it  is  deposited;  and  if  any  such  document  or 
paper  shall  be  netnled  l)efore  any  Referee  appointed  by  tliis  Court, 
the  same  shall  be  entrusted  to  a  clerk  or  messenger  of  this  Court 
and  delivered  to  the  Referee,  who  shall  execute  a  receipt  therefor, 
and  for  its  redelivery. 

RULE  XXVI. 

Allowance  for  support  of  infants. —  No  allowance  will  be  made 
to  infants  for  support  or  education  under  section  2846,  Code  of 
Civil  Procedure,  unless  the  petit^ion  shows  that  an  annual  ac- 
counting has  been  properly  tiled  or  good  cause  is  therein  shown 
why  it  has  not  been  filed.  The  petition  shall  show  also  the  terms 
of  any  previous  order  in  the  same  estate,  or.  if  none  has  been 
made,  tliat  fact  sliall  be  stated.  Kxcept  in  exceptional  cases,  an 
allowance  will  be  made  for  the  period  of  one  year  only,  and  the 
order  must  so  provide.  W'liere  the  infant  is  over  fourteen  years 
of  age.  he  .shall  join  in  the  petition:  and  when  application  is 
made  by  any  person  otiier  tlian  tlie  guardian  of  the  property  it 
shall  be  made  on  at  least  two  days'  notice  to  such  guardian. 
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RULE  XXVII. 

Motions  for  reargument. — All  motions  for  reargument  must  be 
submitted  on  papers,  showing  clearly  that  some  question  decisive 
of  the  case,  and  which  was  presented  by  counsel  upon  the  argu- 
ment, has  been  overlooked  by  the  Court;  or  that  the  decision  la 
inmnsistent  with  some  statute,  or  with  a  controlling  decision  to 
which,  through  tlie  neglect  or  inadvertence  of  counsel,  the  atten- 
tion of  the  Court  was  not  drawn. 

RULE  xxvin. 

Transfer  tax  proceeding. —  l.  Upon  the  filing  of  the  appraiser's 
report  in  a  transfer  tax  proceeding  the  Surrogate  will  inime- 
dkt4^1y  enter  the  order  determining  the  value  of  the  property  and 
the  amount*  of  tax.  The  matter  will  not  appear  on  the  calendar 
at  this  stage,  nor  will  the  Court  then  consider  objections  to  the 
report. 

2.  A  party  having  objections  to  the  report,  or  the  order  entered 
thereupon,  may,  within  sixty  days,  file  a  notice  of  appeal.  Said 
notice  to  be  served  upon  all  parties  appearing  before  the  ap- 
praiser, and  proof  of  service  must  be  filed  with  the  clerk,  with 
th€  notice  of  appeal.  Thereu^wn  the  proceeding  will  be  placed 
upon  the  calendar  for  the  next  regular  calendar  day.  This  notice 
must  specify  the  grounds  of  objection. 

3.  A  special  guardian  will  be  appointed  'o  protect  the  interests 
of  infants  upon  the  return  of  the  appraiser's  notice,  if  it  appears 
tlwt  their  rights  are  involved  and  they  are  not  otherwise  ade- 
quatt'ly  represented. 

4.  a'  proposed  order  on  a  motion  to  exempt  an  estate  from 
taxation,  must  be  accompanied  by  a  copy  thereof. 

177 


RULES  OF  PRACTICE 

RULE  vn. 

Upon  application  for  letters  of  administration,  where  it  ap- 
pears tliat  an  intestate  was  at  ^death  the  subject  of  a  foreign 
power  whose  Consul  is  entitled  by  treaty  to  the  right  of  admin- 
istration or  intervention,  notice  of  the  application  shall  be  given 
to  the  Consul  whose  right  is  concerned. 

RULE  vin. 

No  petition  for  the  probate  of  a  will,  or  for  the  grant  of 
letters  of  administration  or  of  guardianship  will  be  entertained 
during  the  pendency  of  a  prioi*  proceeding  for  the  same  or  like 
relief  respecting  the  same  estate  or  the  same  infant. 

RULE  IX. 

On  an  aceouutinff  by  an  executor,  testamentary  trustee  or  ad- 
ministrator with  the  will  annexed,  a  copy  of  tne  will  shall  be 
filed  with  the  petition  and  account. 

*ULB  X. 

When  an  account  is  filed  for  settlement,  the  accountant  shall 
file  tlierewith  a  popy  of  any  statement  of  a  claim  which  has  been 
presented  to  him  and  allowed,  and  which  remains  unpaid. 

RULE  XI. 

In  all  proceedings  the  proofs  of  service  of  process  shall   be 

filed  on  or  before  the  day  preceding  the  return,  and  the  proofs 

of  the  service  of  any  notice  of  motion  or  order  to  show  cause  shall 

be  filed  on  or  before  the  day  preceding  the  day  therein  named  for 

the  hearing  of  a  motion. 

RULE  XU. 

A  respondent  who  files  an  answer  or  objection  shall  file  there- 
with a  notice  of  appearance. 

RULE  xni. 

,  If  upon  trial  any  p^rty  shall  ofTer  in  evidence  a  paper  in  his 
control,  without  having  before  trial  submitted  the  same  to  oppos- 
ing counsel  for  inspection,  the  Court  will  in  a  proper  case  place 
the  cause  at  the  foot  of  the  calendar,  or  otherwise  postpone  the 
trial,  in  order  that  all  papers  intended  for  use  on  tlie  trial,  ex- 
cept such  as  may  be  reasonably  reserved  for  the  examination  or 
contradiction  of  a  witness,  may  be  submitted  to  opposing  counsel 
for  inspection. 

If  any  party  shall  offer  in  evidence  any  paper  in  his  control 
without  having  previously  submitted  the  same  to  opposing  counsel 
for  inspection,  or  if  any  party  shall  vexatiously  question  the 
authenticity  of  any  paper  which  has  been  submitted  to  his  counsel 
for  inspection,  the  failure  so  to  submit  the  paper  or  the  making 
of  such  question  will  be  regarded  by  the  Court  in  the  adjustment 
of  costs  x>r  the  consideration  of  any  matter  of  discretion. 

RULE  kvr. 

At  the  opening  of  the  trial  of  a  proceeding  for  accounting  the 
accountant  shall  present  to  the  Court  a  statement  in  writing  of 
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the  items  for  which  no  voucher  in  filed^  the  items  as  to  which 
he  holds  the  affirmative,  the  objections  which  lie  concedes  to  be 
well  taken  and  the  modifications  of  the  account  to  which  the 
parties  consent;  and  the  objectant  shall  present  to  the  Court,  a 
like  statement  of  the  objections  which  he  withdraws. 

RULE  XV. 

Special  guardians  shall  file  their  reports  within  eight  days 
frt»m  the  time  of  their  appointment,  except  where  an  answer  is 
tiled  and  an  adjournment  is  had,  or  the  time  to  file  tlie  report  is 
extended  by  order.  The  report  or  an  accompanying  atfidavit  must 
4tate  in  detail  the  work  done  and  the  number  of  days  spent  in 
it?  performance.  RULE  XVI. 

Xo  allowance  will  be  made  to  an  accountant  on  the  settlement 
of  his  ait.-ount  unless  there  is  contained  in  or  appended  to  his 
hill  *if  fosts  a  verified  statement  of  the  services  for  which  he 
H*k8  alhmance. 

•Such  Hiatenient  shall  sluiw  in  detail  the  number  of  days  upon 
whiih  s<»rvi<-e.H  were  rendered  in  preparing  the  account,  the 
time  rKvupietl  nn  cKch  day  in  such  services  and  the  nature  of 
such  services. 

If  the  accountant  seeks  allowance  for  services  to  be  rendered 
in  drawing,  entering  or  executing  the  decree,  such  statement 
shall  show  the  nature  of  such  services. 

RULEXVII. 
Reports,  afiiidavits  and  statements  showing  services  for  which 
allnwanee  is  aske<l  shall  be  served  up<m  all  parties  appearing  in 
the  proceeding,  and  nuist  be  filed  with  prfx)f  of  such  seuvice. 

RULE  XVIII. 

Two  da\s*  notice  of  the  settlement  of  any  order  on  a  litigated 
motion  or  of  any  decree  or  decision  in  writing  sliall  be  given 
to  all  tlie  parlicK  who  have  appeartni  in  the  procetniing  in  which 
MiHi  order.  decri*e  <»r  decision  is  to  be  made  and  to  any  special 
^lardian  appointed  therein. 

When  a  prt»posed  order,  decriKi  or  decision  shall  be  served,  with 
nfttit*  of  settlement  thereof,  the  party  served  shall  not  submit 
any  ftimplete  substitute  therefor,  but  may  submit  proposed  amend- 
nipnts  thereto,  properly  referring  by  page  and  folio  to  the  portions 
'»f  the  paper  simght  to  be  amended  and  containing  after  each 
amendment  a  statement  of  the  grounds  therefor. 

RULE  XIX. 

The  Court   will   sit   for   the  ^disposition   of   litigated   business 

during   the   weeks    conuiiencing   on    the    first,    second    and    third 

Mondays  fif  each  month,  except  July,  August  and  September,  and 

during  the  week  commencing  on  the  third  Monday  of  .September. 

RULE  XX. 

A  calendar  of  returns  of  process  and  of  motions  will  be  called 
on  each  secular  day  of  the  year  except  Friday  and  Saturday, 
rpon  the  call  of  the  Calendar  on  any  day  not  appointed  for 
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the  disposition  of  litigated  business,  all  cases  in  which  an  issue 
is  joined  and  all  motions  which  are  opposed,  except  such  cases 
or  motions  as  shall  be  submitted  or  specially  set  down  for  early 
hearing  by  order,  shall  be  adjourned  to  a  day' thereafter  appointed 
for  the  disposition  of  litigated  business. 

RULE  XXI. 

A  Calendar  of  cases  in  which  orders  shall  have  been  made 
for  the  trial  of  any  question  before  the  Court  and  a  jury  will 
\te  called  on  the  first  Monday  of  each  month,  except  July,  August 
and  September,  and  on  each  day  thereafter  while  the  Court  ^aU 
sit  for  the  purpose.  Such  cases,  so  far  as  any  question  thereir 
shall  require  trial  by  jury,  will  then  be  tried  in* their  order  unlesf 
adjournment  is  granted  upon  proof  of  legal  excuse. 

RULE  XXII. 

A  Calendar  of  motions  and  of  cases  to  be  tried  by  the  Court 
without  a  jury  will  be  called  on  the  third  Monday  of  Septembei 
and  on  the  second  Monday  of  each  otlier  month,  except  July  and 
August,  and  on  each  day  thereafter  while  the  Court  shall  sit  foi 
the  purpose.  Such  motions  and  cases  will  then  be  heard  unless 
the  Court  is  occupied  with  the  C*ah»ndar  of  Jury  Cases,  oi 
adjournment  is  granted  upon  proof  of  legal  excuse. 

RULE  xxin. 

An  order  for  a  trial  by  jury  in  the  Surrogate's  Court  shall  set 
down  the  trial  for  a  day  therein  nani(*d.  and  such  order,  or  a  fur- 
ther order,  shall  ntate  distir.ctly  and  plainly  each  question  of  faet 
to  be  tried.  An  order  to  \w.  made  in  accordance  with  this  rule 
must  be  submitted  for  Hetttemenl  at  the  time  of  the  demand  for 
a  trial  by  jury  or,  in  default  thereof,  it  may  be  thereafter  settled 
at  the  instance  of  any  parly  in  the  same  manner  as  if  it  were  an 
order  upon  a  litigated  mo;ion.    (Amended  Dec.  21,  1917.) 

RULE  XXIV. 

Principals  and  sureties  upon  Imnds  and  undertakings,  if 
natural  persons,  must  appear  and  qualify  at  tlie  same  time  before 
the  Administration  Clerk.  No  bond  for  a  sum  less  than  fitty 
dollars  will  be  approved.  No  bond  given  by  a  surety  companv, 
the  penalty  of  whicli  is  more  tlian  two  thousand  dollars,  w^ill  bf 
approved  imless  it  shall  J)o  accompanied  by  the  certificate  of 
the  surety  that  tlie  principal  has  niflde  an  agreement  with  it  for 
the  deposit  of  th<*  money s  and  other  dep'ositable  assets  of  the 
estate  in  the  manner. declared  to  be  lawful  by  section  813  of  the 
Code  of  Civil  Procedure,  and  that  such  agreement  has  provide*! 
for  such  deposit  with  one  or  more  depositaries  previously  desifi- 
nated  in  writing  by  the  Surrogate. 

RULE  XXV. 

A  petition  for  the  application  by  a  guardian  of  an  infant'^ 
property   or   any   portion   thereof  to   the   support   or   educatioo 
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of  the  infant  shall  show  that  an  annual  accounting  ha6  been 
duly  filed  or  that  good  cause  exists  for  disregarding  the  omission. 

Ihe  petition  shall  show  the  terms  of  any  previous  order  for 
the  application  of  any  portion  of  the  infant's  property.  The 
order  thereon  shall  state  the  period  during  which  the  application 
of  the  infants'  property  shall  continue  and  if  an  order  for  its 
continuance  for  more  than  one  year  is  sought  the  petition  must 
show  the  circumstances  which  justify  such  order. 

When  the  infant  is  over  fourteen  years  of  age  he  shall  join 
in,  subscribe  and  verify  the  petition,*  and  when  the  petition  is 
made  by  a  person  other  than  the  guardian  of  the  property,  a 
copy  of  the  petition,  together  with  two  days*  notice  of  the  time 
when  it  will  be  presented  to  the  Court,  shall  be  served  upon 
such  guardian. 

RULE  XXVI. 

Upon  application  for  leave  to  compromise,  the  petitioner's 
attorney,  if  any,  shall  state  whether  or  not  he  has  become  con- 
cerned in  the  application  or  its  subject  matter  at  the  instance 
of  the  party  with  whom  the  compromise  is  proposed  and  wliether 
or  not  he  has  received  or  is  to  receive  compensation  from  such 
party. 

RULE  XXVIL 

The  guardian  of  an  infant's  property,  if  sifch  guardian  is  a 
natural  person,  shall,  upon  filing  the  annual  account  of  such 
infant's  property,  produce  for  examination  by  the  surrogate  all 
securities  or  evidences  of  deposit  or  investment  which  he  has 
relating  to  the  disposition  of  such  property.    (Added  Sept.  17, 

1917.) 
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RULES  OF  THE  SURROGATE'S  COURT,  QUEENS  COUIITT. 

RULE  I. 

Business  hours. —  The  Surrogate's  office  is  open  for  the  trans- 
action of  business,  except  on  Sundays,  Saturdays  and  Holidays, 
as  follows:  From  September  1  to  June  30,  from  9  a.  m.  to  4 
F.  M.;  from  July  1  to  August  31,  from  9  A.  M.  to  2  F.  M.;  on 
Saturdays  from  9  a.  M.  {o  12  m. 

RULE  II. 

Calendar. —  The  regular  calendar  will  be  called  at  10  a.  m.,  on 
Tuesdav  of  each  week,  except  during  the  months  of  August  and 
September. 

A  calendar  of  cases  in  which  orders  shall  have  been  made  for 
the  trial  of  any  controverted  qucHtioiis  of  fact  by  the  court,  with 
a  jury,  will  be  called  on  the  last  Tuesday  of  each  month,  except 
«Tuly,  August  and  September  and  on  each  day  thereafter  while  the 
court  shall  sit  for  the  purpose.  Such  cases  will  then  be  tried  in 
their  order  unless  adjournments  be  granted  upon  proof  of  legal 
excuse.     (Amended  Feb.  11,  1915.) 

RULE  III. 

Cases  not  answered. —  Cases  appearing  on  the  calendar  and  not 
answered  will  be  marked  adjourned  for  one  week ;  if  not  answered 
on  the  adjourned  day  they  will  be  marked  "  off  calendar  *'  and 
can  then  be  restored  only  upon  two  days'  notice  to,  or  the  written 
consent  of  all  parties. 

RULE  IV. 

Proofs  of  service. —  Proofs  of  service  of  citations  or  orders  to 
show  cause  in  all  proceedings  must  be  filed  on  or  before  the  day 
next  preceding  the  return  day  in  order  to  have  the  cases  placed 
on  the  calendar. 

RULE  V. 

Form  of  papers. —  All  petitions,  decrees,  orders,  objections  and 
other  papers  must  be  written  or  printed  in  black  ink  and  en- 
dorsed with  the  title  of  the  proceeding,  indicating  the  nature  of 
the  application,  and  tlie  name  and  post  office  address  of  the  at- 
torney. A  propoHe<l  order  must  not  be  attached  to  any  other 
paper. 

AH  petitions,  bonds,  prt)poswl  orders  and  other  papers  must  be 
filed  and  entered  in  the  office  before  being  submitted  to  the 
Surrogate. 

RULE  VL 

Appearances. —  Parties  to  proceedings  may  appear  personally 
or  by  attorney.  An  attorney  appearing  for  a  party  duly  cited 
must  file  a  written  notice  of  appearance,  and  when  appearing  for 
a  party  not  cited  he  must,  in  addition  to  the  notice  of  appear- 
ance, file  a  written  authorization  from  such  p8.rty,  duly  executed 
and  acknow*ledged  as  a  deed  to  be  recorded. 
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RULE  vn. 

Objectioni;  txial  by  jury.— Objections  in  probate,  accounting 
or  other  proceedings  must  be  in  writing,  duly  verified,  and  a  copy 
mu8t  be  served  upon  the  petitioner,  or  upon  his  attorney,  in  case 
he  has  appeared  oy  attorney. 

Within  five  days  after  a  jury  trial  has  been  demanded,  the 
party  making  the  demand  shall  present,  on  two  days'  notice  of 
settlement  to  the  attorneys  of  all  parties  who  have  appear e<i.  a 
proposed  order  directing  such  trial,  which  order  shall  state  the 
controverted  questions  of  fact  to  be  tried  by  jury.  If  a  party 
demanding  a  trial  by  jury  should  fail  to  serve  and  present  such 
order,  it  mav  be  presented  by  any  party  to  the  proceeding. 
(Amended  Feb.  11,  1915.) 

RULE  VIII. 

Stipulations  for  adjournments. —  Stipulations  for  adjournments 
must  l)e  in  writing,  signed  by  all  parties  who  have  appeared  in 
the  proceeding  and  filed  on  or  before  the  day  next  preceding  the 
date  set  for  hearing. 

RULE  IX. 

Probate  proceedings. —  In  probate  proceedings  the  original  will 
and  a  sworn  copy  thereof  must  be  filed  with  the  petition,  unless 
upon  good  cause  shown  by  affidavit  the  Surrogate  dispenses  with 
the  filing  of  the  original  will,  in  which  case  it  must  be  filed  at 
least  two  days  before  the  return  day  of  the  citation. 

RULE  X. 

Foreign  wills.— All  exemplified  copies  of  foreign  wills  shall 
be  accompanied  by  a  petition  and  an  order  for  recording  the 
same. 

RULE  XI. 

Letters  of  administration* — Xo  letters  of  administration  will 
|k  issued  while  another  application  for  letters  on  the  same  estate 
is  pending.  . 

RULE  XII. 

Citifent  of  foreign  countries. —  Upon  application  for  letters  of 
administration,  where  it  appears  that  an  intestate  was  at  the 
time  of  his  death  the  subject  of  a  foreign  power  whose  Consul  is 
pniitled  by  treaty  to  the  right  of  administration  or  intervention, 
notice  of  the  application  shall  be  given  to  the  Consul  whose 
right  is  concerned. 

RULE  XIII. 

Contest  of  probate  of  will. —  A  party  seeking  to  contest  the 
probate  of  a  last  Will  and  Testament  must  file  with  the  Clerk  of 
the  Court,  a  written  and  verified  answer,  containing  a  concise 
'Statement  of  the  grounds  of  his  objection  to  such  probate,  and 
My  facts  he  may  all^e  tending  to  establish  a  want  of  jurisdic- 
tion of  the  Court  to  hear  such  probate.  In  cane  such  jurisdiction 
shall  be  denied  or  the  right  of  any  objecting  party  to  appear  and 
tontest  shall  be  questioned,  the  Court  will  first  hear  and  pass 
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upon  the  question  of  jurisdiction,  or  the  status  of  the  contestant, 
unless,  for  the  convenience  of  the  parties  or  the  Court,  it  shall 
be  ordered  otherwise. 

In  all  cases  of  contests  in  probate  proceedings,  the  proponents 
shall,  within  five  days  after  objections  to  the  probate  are  filed, 
present  a  verified  petition  for  and  procure  and  enter  an  order 
directing  notice  of  the  time  and  place  of  hearing  of  such  objec- 
tions to  be  given,  and  prescribing  the  manner  of  giving  such 
notice,  to  all  persons  in  being  who  would  take  any  interest  in  any 
property  under  the  provisions  of  the  will,  and  to  the  executor  or 
executors,  trustee  or  trustees  named  therein,  if  any,  who  have 
not  appeared  in  the  proceeding,  as  required  by  section  2617  of 
the  Code,  and  such  petition  shall  contain  the  names  and  addresses 
of  such  parties,  and  state  whether  any,  and  which  of  them,  are 
infants  or  of  unsound  mind.  In  case  the  proponents  shall  not 
present  such  petition  and  enter  such  order  within  the  time  afore- 
said, such  petition  may  be  presented  and  order  entered  by  or  on 
behalf  of  any  party  or  parties  interested  in  the  estate. 

RULE  XIV. 

Certain  persons  must  be  made  parties  in  probate  proceedings. — 
Whenever  a  party  shall  put  in  issue  on  probate  the  validity,  Con- 
struction, or  the  effect  of  any  disposition  of  personal  property 
under  section  2624  of  the  Code,  if  it  shall  appear  that  all  persons 
interested  in  such  construction  are  not  before  the  Court,  the  de- 
termination of  such  question  shall  be  suspended  until  such  per- 
sons shall  be  made  parties;  and  the  executor  named  in  the  will 
shall  not  be  held  to  represent  the  legatees  therein  for  the  pur- 
pose of  such  construction. 

RULE  XV. 

When  person  not  executor  entitled  to  costs. —  Whenever  any 
person  shall  appear  in  support  of  the  will  propounded  under  sec- 
tion 2617  of  the  (^ode,  such  person  shall  not  thereby  become  enti- 
tled to  recover  any  costs  on  the  probate  of  said  will  unless  it  shall 
appear  to  the  satisfaction  of  the  Court  that  the  interest  of  such 
person  was  not  sufficiently  represented  and  prosecuted  by  the 
executor  named  in  the  will  and  his  counsel. 

RULE  XVI. 

Accounting  (petition). —  When  a  petition  for  a  voluntary  ac- 
counting is  presented  the  account  and  vouchers  to  which  it  relates 
shall  be  filed  therewith. 

RULE  XVII. 

Statement  of  unpaid  claims. —  When  an  account  Is  filed  for 
settlement,  the  accountant  shall  tile  therewith  a  copy  of  any 
statement  of  a  claim  which  has  been  presented  to  him  and  al- 
lowed, and  which  renminB  unpaid. 
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RULS  ?.yiu. 

Aeconnt  (copy  of  will  to  accompany). —  On  an  accounting  by 
an  executor,  testamentary  trustee,  or  administrator  with  the  ^ill 
amiezed,  a  copy  of  the  will  shall  be  filed  with  the  petition  and 
icooont. 

RULE  XIX. 

Appointment  of  special  ^ardian  for  infant. —  In  the  absence 
of  a  petition  by  an  infant  over  fourteen  years  of  age  for  the  ap- 
pointment of  a  special  guardian  in  an^  proceeding,  the  Surrogate 
will  appoint  a  special  guardian  upon  his  own  motion.  No  special 
guardian  to  represent  the  interest  of  an  infant  in  any  proceeding 
will  be  appointed  on  the  nomination  of  the  petitioner  or  his  attor- 
ney, or  upon  the  application  of  a  person  having  an  interest  ad- 
verse to  that  of  the  infani.  To  authorize  the  appointment  of  a 
person  as  a  special  guardian  on  the  application  of  an  infant  or 
otherwise  in  a  proceeding  in  this  Court,  or  to  entitle  a  general 
guardian  of  sudi  infant  to  appear  for  him  in  such  proceeding, 
it  must  appear  that  such  person,  or  such  general  guardian,  is 
^petent  to  protect  the  right  of  the  infant,  and  that  he  has  no 
interest  adverse  to  that  of  the  infant  and  is  not  connected  in  busi- 
ness with  the  attorney  or  counsel  of  any  party  to  the  proceeding. 
Whenever  an  infant  interested  in  any  proceeding  in  said  Surro- 
gate's Court  has  a  general  guardian  no  decree  will  be  entered 
without  appointing  a  special  guardian  to  represent  said  infant's 
interest  therein,  unless  such  general  guardian  shall  file  his  ap- 
pearance in  writing  and  his  affidavit  of  no  adverse  interest,  with 
the  Clerk  of  said  Surrogate's  Court. 

RULE  XX. 

Reports  of  special  guardians. —  Special  guardians  in  account- 
ing proceedings  shall  file  their  reports  within  five  days  from  the 
time  of  their  appointment,  except  where  objections  are  filed  and 
sn  adjournment  is  had,  or  their  time  to  file  report  is  extended  by 
tlie  Surrogate.  The  report  or  an  accompanying  affidavit  must 
state  in  detail  the  work  done  and  the  number  of  days  spent  in  its 
perfomiance. 

RULS  XXI. 

Bin  of  costs. —  No  allowance  will  be  made  to  an  accountant 
^  the  judicial  settlement  of  his  account  unless  the  bill  of  costs 
<^tains  a  detailed  statement  of  the  days  employed  in  connection 
^th  the  account,  showing  the  time  occupied  on  each  day  in  the 
edition  of  the  services,  and  their  nature  and  extent  in  detail. 

RULE  XXII. 

Hotice  of  settlement  of  decree. —  In  a  proceeding  where  a 
notice  of  appearance  and  demand  has  been  filed,  or  a  special 
^ardian  appointed,  two  days*  notice  of  settlement  of  decree  must 
^  givec,  unless  all  pai'ties  who  have  appeared  consent  to  the 
entry  of  the  decree. 
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RULE  XXII-A. 

Filing  receipt  foif  pasnnent  of  transfer  tax. —  Where  a  repre- 
sentative of  an  estate  is  required  by  law  to  pay  a  transfer  tax. 
no  decree  judicially  settling  the  account  of  such  representative 
will  be  entered  in  this  Court  unless  there  has  been  filed  in  my 
office  a  receipt  for  the  payment  of  such  tax,  seaW  and  counter- 
signed as  provided  by  section  236  of  the  Tax  Law,  or  it  has  been 
shown  that  the  estate  is  exempt  from  ttetxation.  (Added  Feb- 
ruary 18,  1916.) 

RULE  XXnL 

Hearing  of  disputed  claim. —  Where  the  parties  consent  that 
the  Surrogate  may  hear  and  determine  a  disputed  claim  a;;ainst 
the  estate  of  a  decedent  upon  the  judicial  settlement  of  the 
ac<'ount  of  an  executor  or  administrator,  as  provided  by  section 
1822  of  the  Code  of  Civil  Procedure,  the  attention  of  the  Court 
must  be  directed  to  this  fact  on  filing  the  petition  for  accounting; 
in  order  that  the  matter  may  be  placed  on  the  appropriate 
calendar. 

RULE  XXIV. 

Amendment  of  proposed  decree,  etc. —  W^hen  a  proposed  order, 
decree  or  decision  shall  be  served,  with  notice  of  settlement 
thereof,  the  party  j^erved  ehall  not  submit  any  complete  substi- 
tute therefor,  but'  may  submit  proposed  amendments  thereto, 
properly  referring  by  page  and  folio  to  the  portions  of  the  paper 
sought  to  be  amended  and  containing  after  each  amendment  a 
statement  of  the  grounds  therefor. 

RULE  XXV. 

Papers  not  to  be  removed  from  office. —  No  record  or  paper 
on  file  in  this  (.'ourt  will  be  intrusted  to  the  custody  of  the  attor- 
neys or  parties,  except  for  the  purpose  of  .proper  examination,  in 
the  office  where  it  is  deposited;  and  if  any  such  document  or 
paper  shall  be  ni'eded  before  any  Referee  appointed  by  this  Court, 
the  same  shall  be  entrusted  to  a  clerk  or  messenger  of  this  Court 
and  delivered  to  the  Referee,  who  shall  execute  a  receipt  therefor, 
and  for  its  redelivery. 

RULE  XXVI. 

Allowance  for  support  of  infants. —  No  allowance  will  be  made 
to  infants  for  support  or  education  under  section  2846,  Code  of 
Civil  Procedure,  unless  the  ]>etition  shows  that  an  annual  ac- 
counting has  been  properly  filed  or  good  cause  is  therein  shown 
why  it  has  not  been  tiled.  The  petition  shall  show  also  the  terms 
of  any  previous  order  in  tlie  name  estate,  or,  if  none  has  been 
made,  that  fact  shall  be  stated.  Kxcept  in  exceptional  cases,  an 
allowance  will  be  made  for  tlie  period  of  one  year  only,  and  the 
order  must  no  provide.  Where  the  infant  is  over  fourteen  years 
of  age,  he  .shall  join  in  the  petition:  and  when  application  is 
made  by  any  i)ersi>n  other  tliun  the  guardian  of  the  property  it 
shall  be'  made  on  at  least  two  dayH*  notice  to  such  guardian.  * 
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RULE  XXVIL 

Motiona  for  reargument. — All  motions  for  reargument  must  be 
Bubmitted  on  papers,  showing  clearly  that  some  question  decisive 
of  the  case,  and  which  was  presented  by  counsel  upon  the  argu- 
ment, has  been  overlooked  by  tlie  Court;  or  that  the  decision  is 
inconsistent  with  some  statute,  or  with  a  controlling  decision  to 
which,  through  the  neglect  or  inadvertence  of  counsel,  the  atten- 
eion  of  the  Court  was  not  drawn. 

RULE  XXVIIL 

Transfer  tax  proceeding. —  1.  Upon  the  filing  of  the  appraiser's 
report  in  a  transfer  tax  proceeding  the  Surrogate  will  imme- 
diately enter,  the  order  determining  the  value  of  the  property  and 
the  amount*  of  tax.  Tlie  matter  will  not  appear  on  the  calendar 
at  this  stage,  nor  will  the  Court  then  consider  objections  to  the 
report. 

*2.  A  party  having  objections  to  the  report,  or  the  order  entered 
thereupon,  may,  within  sixty  days,  file  a  notice  of  appeal.  Said 
notice  to  be  served  upon  all  parties  appearing  before  the  ap- 
praisfr,  and  proof  of  service  must  be  filed  with  the  clerk,  with 
the  notice  of  appeal.  Thereupon  the  proceeding  will  be  placed 
upon  the  calendar  for  the  next  regular  calendar  day.  This  notice 
must  specify  the  grounds  of  objection. 

3.  A  special  guardian  will  be  appointed  ''o  protect  the  interests 
of  infants  upon  the  return  of  the  appraiser's  notice,  if  it  appears 
that  their  rights  are  involved  and  they  are  not  otherwise  ade- 
quately represented. 

4.  a'  pro|)osed  order  on  a  motion  to  exempt  an  estate  from 
taxation,  must  be  accompanied  by  a  copy  thereof. 
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RULE  VII. 

Upon  applicaiiou  fur  letters  of  admiuistratiun,  where  it  ap- 
pears that  an  inteBtate  was  at  ^death  the  subject  of  a  forei^ 
power  whose  Consul  is  entitled  b*y  treaty  to  the  right  of  admin- 
istration or  intervention,  notice  of  the  application  shall  be  given 
to  the  Consul  whose  right  is  concerned. 

RULE  vin. 

No  petition  for  the  probate  of  a  will,  or  for  the  grant  of 
letters  of  administration  or  of  guardianship  will  be  entertained 
during  the  pendency  of  a  prior  proceeding  for  the  same  or  like 
relief  respecting  the  same  estate  or  the  same  infant. 

RULE  IX. 

On  an  accounting  by  an  executor,  testamentary  trustee  or  ad- 
ministrator with  the  will  annexed,  a  copy  of  tne  will  shall  be 
filed  with  the  petition  and  account. 

ftULE  X. 

When  an  account  is  filed  for  settlement,  the  accountant  shall 
file  therewith  a  popy  of  any  statement  of  a  claim  which  has  bee» 
presented  to  him  and  allowed,  and  which  remains  unpaid. 

RULE  XI. 
In  all  proceedings  the  proofs  of  service  of  process  shall  be 
filed  on  or  before  the  day  preceding  the  return,  and  the  proofs 
of  the  service  of  any  notice  of  motion  or  order  to  show  cause  shall 
be  filed  on  or  before  the  day  preceding  the  day  therein  named  for 
the  hearing  of  a  motion. 

RULE  xn. 

A  respondent  who  files  an  answer  or  objection  shall  file  there- 
with a  notice  of  appearance. 

RULE  xm. 

,  If  upon  trial  any  p^rty  shall  offer  in  evidence  a  paper  in  his 
control,  without  having  before  trial  submitted  the  same  to  oppos- 
ing counsel  for  in»pivtion.  the  Court  will  in  a  proper  case  place 
the  cause  at  the  foot  of  the  calendar,  or  otherwise  postpone  the 
trial,  in  order  that  all  papers  intended  for  use  on  tlie  trial,  ex- 
cept such  as  may  be  reasonably  reserved  for  the  examination  or 
contradiction  of  a  witness,  may  be  submitted  to  opposing  counsel 
for  inspection. 

If  any  party  shall  offer  in  evidence  any  paper  in  his  control 
without  having  previously  submitted  the  same  to  opposing  counsel 
for  inspection,  or  if  any  party  shall  vexatiously  question  the 
authenticity  of  any  paper  wnich  has  been  submitted  to  his  counsel 
for  inspection,  the  failure  ho  to  submit  the  paper  or  the  making 
of  such  question  will  be  regarded  by  the  Court  in  the  adjustment 
of  costs  or  the  con»ideratioD  of  any  matter  of  discretion. 

RULE  ilV. 

At  the  opening  of  the  trial  of  a  proceeding  for  accounting  the 
accountant  shall  present  to  the  Court  a  statement  in  writing  of 
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the  items  for  which  no  voucher  is  filed,  the  items  aA  to  which 
he  holds  the  affirmative,  the  objections  which  he  concedes  to  be 
well  taken  and  the  modifications  of  the  account  to  which  the 
fnrties  consent;  and  the  objectant  shall  present  to. the  Court  a 
like  statement  of  the  objections  which  he  withdraws. 

RULE  XV. 

Special  guardians  shall  file  their  reports  within  eight  days 
fnun  the  time  of  their  appointment,  except  where  an  answer  is 
Hied  and  an  adjournment  is  had.  or  the  time  to  file  the  report  is 
extended  by  order.  Tlie  report  or  an  accompanying  affidavit  must 
*tate  in  detail  the  work  done  and  the  number  of  days  spent  in 
its  performance.  RULE  XVI. 

So  allowance  will  be  maxk'  to  an  accountant  on  the  settlement 
of  his  account  unless  there  is  <'ontained  in  or  appended  to  his 
bill  of  costs  a  verifioil   statement   of  the  services  for  which  he  \ 

i**ri«8  allfiwance. 

Such  statement  sliall  show  in  <lctjiil  tlie  number  of  days  upcm 
*hich  ser\'iccN  were  rendered  in  preparing  the  account,  the 
time  <M-.upiccl  <in  each  day  in  «uch  services  and  the  nature  of 
such  services. 

If  tlie  accountant  st»eks  allowance  for  services  to  be  renderetl 
in  drawing,  entering  or  executing  the  decree,  such  statement 
hliall  show  the  nature  of  such  services. 

RULE  XVII. 
Reports,  affidavits  and  statements  showing  services  for  wliich 
allowance  is  asked  shall  be  served  up<m  all  parties  appearing  in 
the  proceeding,  and  nmst  W  filed  with  pnK)f  of  such  seuvice. 

RULE  XVIII. 

Two  days*  notice  of  the  settlement  of  any  order  on  a  litigated 
motion  or  of  any  decree  or  decisi<m  in  writing  shall  be  given 
to  all  the  parties  who  Iiave  appearwl  in  the  procee<ling  in  which 
Mi'h  order,  de<'ree  nr  decision  is  to  l)e  made  and  to  any  special 
?»iardian  appointed  therein. 

When  a  nn»posed  order,  decree  or  decision  shall  be  served,  with 
notirt  of  settlement  tliere«»f,  the  i>arty  served  sliall  not  submit 
any  r-omplete  substitute  therefor,  but  may  submit  proposed  amend- 
m^'nu  thereto,  properly  referring  l)y  page  and  folio  to  the  portion^ 
"f  the  paper  sought  to  lie  amended  and  containing  after  each 
amendment  a  statement  of  the  grounds  therefor. 

RULE  XIX. 

Tlie  Court  will  sit  for  the  disposition  of  litigatinl  business 
•iuring  the  weeks  commencing  on  the  first,  second  and  third 
MomUy.H  of  each  month,  except  July.  August  and  September,  and 
during  the  week  commencing  (m  the  third  Monday  of  September. 

RULE  XX. 

A  calendar  of  returns  of  process  and  ni  motions  will  be  called 
on  each  secular  day  of  the  y<»ar  except  Friday  and  Saturday. 
Upon  the  call  of  the  (Calendar  on  any  day  not  appointed  for 
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the  disposition  of  litigated  business,  all  cases  in  which  an  issue 
is  Joined  and  all  motions  which  are  opposed,  except  such  case6 
or  motions  as  shall  be  submitted  or  specially  set  down  for  early 
hearing  hj  order,  shall  be  adjourned  to  a  day *^ thereafter  appointed 
for  the  disposition  of  litigated  business. 

RULE  XXL 

A  Calendar  of  cases  in  which  orders  shall  have  been  made 
for  the  trial  of  any  question  before  the  Court  and  a  jury  will 
be  called  on  the  first  Monday  of  each  month,  except  July,  August 
and  September,  and  on  each  day  thereafter  while  the  Court  shall 
sit  for  the  purpose.  Such  cases,  so  far  as  any  question  thereir 
shall  require  trial  by  jury,  will  then  be  tried  in' their  order  unless 
adjournment  is  granted  upon  proof  of  legal  excuse. 

RULE  XXII. 

A  Calendar  of  motions  and  of  caHea  to  be  tried  by  the  Court 
without  a  jury  will  bo  called  on  the  third  Monday  of  Septembei 
and  on  the  second  Monday  of  each  other  month,  except  July  and 
August,  and  on  each  day  thereafter  while  the  Court  shall  sit  foi 
the  purpose.  Such  motions  and  cases  will  then  he  heard  unless 
the  Court  is  occupicnl  with  the  Calendar  of  Jury  Cases,  of 
adjournment  is  granted  upon  proof  of  legal  excuse. 

RULE  xxin. 

An  order  for  a  trial  by  jury  in  the  Surrogate's  Court  shall  set 
down  the  trial  for  a  day  therein  named,  and  such  order,  or  a  fur- 
ther order,  shall  state  distir.ctly  and  plainly  each  question  of  fact 
to  be  tried.  An  order  t<»  be  made  in  accordance  with  this  rule 
must  be  submitted  for  settlement  at  the  time  of  the  demand  for 
a  trial  by  jury  or.  in  default  thereof,  it  may  be  thereafter  settled 
at  the  instance  of  any  parly  in  the  sanie  manner  as  if  it  were  an 
order  upon  a  litigattMl  motion.    (Amended  Dec  21,  1917.) 

RULE  XXIV. 

Principals  and  sureties  upon  Inrnds  and  undertakings,  if 
natural  persons,  must  appear  and  qualify  at  the  same  time  before 
the  Administration  Clerk.  No  bond  for  a  sum  less  than  fittv 
dollars  will  be  approved.  No  bond  given  by  a  surety  company, 
the  penalty  of  which  is  more  than  two  thousand  dollars,  will  be 
approved  unless  it  shall  J)o  aPt'ompani(»d  by  the  certificate  ol 
the  surety  that  the  ])rincipal  has  made  an  agreement  with  it  for 
the  deposit  of  the  moneys  and  otlier  dcpositable  assets  of  the 
estate  in  the  manner.  d('clare<I  to  bo  lawful  by  section  813  of  the 
Code  of  Civil  Procedure,  and  that  such  agreement  has  provided 
for  such  deposit  with  one  or  more  depositaries  previously  desij^ 
nated  in  writing  by  the  Surrogate. 

RULE  XXV. 

A  petition  for  the  application  by  a  guardian  of  an  infant'ij 
property   or   any   portion   thereof  to   the   support  or   educati<it 

170 


^ 


SURROGATK*S  COURT,  KINGS  COUNTY. 

of  the  infant  shall  show  that  an  annual  accounting  has  been 
duly  filed  or  that  good  cause  exists  for  disr^arding  the  omission. 

Ihe  petition  shall  show  the  terms  of  any  previous  order  for 
the  application  of  any  portion  of  the  infant's  property.  The 
order  thereon  shM  state  the  period  during  which  the  application 
of  the  infants'  property  shall  continue  and  if  an  order  for  its 
continuance  for  more  than  one  year  is  sought  the  petition  must 
show  the  circumstances  which  justify  such  order. 

When  the  infant  is  over  fourteen  years  of  age  he  shall  join 
in,  subscribe  and  verify  the  petition,  and  when  the  petition  is 
made  by  a  person  other  than  the  guardian  of  the  property,  a 
copy  of  the  petition,  together  with  two  days*  notice  of  the  time 
when  it  will  be  presented  to  the  Court,  shall  be  served  upon 
auch  guardian. 

fiULE  XXVI. 

Upon  application  for  leave  to  compromise,  the  petitioner's 
attorney,  if  any,  shall  state  whether  or  not  he  has  become  con- 
cerned in  the  application  or  its  subject  matter  at  the  instance 
of  the  party  with  whom  the  compromise  is  proposed  and  whether 
or  not  he  has  received  or  is  to  receive  compensation  from  such 
party. 

RULE  XXVII. 

The  guardian  of  an  infant's  property,  if  sifch  guardian  is  a 
natural  person,  shall,  upon  filing  the  annual  account  of  such 
infant's  property,  produce  for  examination  by  the  surrogate  all 
eecurities  or  evidences  of  deposit  or  investment  which  he  has 
relating  to  the  diaposition  of  such  property.    (Added  Sept.  17, 

1917.) 

ITl 


I 


RULEiS  OF  PRACTICK. 

RULES  OF  THE  SURROGATE'S  COURT,  QUEENS  COUNTV. 

RULE  I. 

Business  hours. —  The  Surrogate's  office  is  open  for  the  trans- 
action of  business,  except  on  Sundays,  Saturdays  and  Holidays, 
as  follows:  From  September  1  to  June  30,  from  9  a.  m.  to'  4 
p.  M.;  from  July  1  to  August  31,  from  0  a.  m.  to  2  p.  M.;  on 
Saturdays  from  9  a.  M.  (o  12  h. 

RULE  II. 

Calendar. —  The  resular  calendar  will  be  called  at  10  a.  m.,  on 
Tuesday  of  each  week,  except  during  the  months  of  August  and 
September. 

A  calendar  of  cases  in  which  orders  shall  have  been  made  for 
the  trial  of  any  controverted  questions  of  fact  by  the  court,  with 
a  jury,  will  be  called  on  the  last  Tuesday  of  each  month,  except 
July,  August  and  September  and  on  each  day  thereafter  while  the 
court  shall  sit  for  the  purpose.  Such  cases  will  then  be  tried  in 
their  order  unless  adjournments  be  granted  upon  proof  of  legal 
excuse.     (Amended  Feb.  11,  1916.) 

RULE  III. 

Cases  not  answered. —  Cases  appearing  on  the  calendar  and  not 
answered  will  be  marked  adjourned  for  one  week ;  if  not  answered 
on  the  adjourned  day  they  will  be  marked  "  off  calendar ''  and 
can  then  be  restored  only  upon  two  days*  notice  to,  or  the  written 
consent  of  all  parties. 

RULE  IV. 

Proofs  of  service. —  Proofs  of  service  of  citations  or  orders  to 
show  cause  in  all  proceedings  must  be  filed  on  or  before  the  day 
next  preceding  the  return  day  in  order  to  have  the  cases  placed 
on  the  calendar. 

RULE  V. 

Form  of  papers. —  All  petitions,  decrees,  orders,  objections  and 
other  papers  must  be  written  or  printed  in  black  ink  and  en- 
dorsed with  the  title  of  the  proceeding,  indicating  the  nature  of 
the  application,  and  the  name  and  post  office  address  of  the  at- 
torney. A  proposed  order  must  not  be  attached  to  any  other 
paper. 

All  petitions,  bonds,  proposed  orders  and  other  papers  must  be 
tiled  and  entered  in  the  office  before  being  submitted  to  the 
Surrogate. 

RULE  VI. 

Appearances. —  Parties  to  proceedings  may  appear  personally 
or  by  attorney.  An  attorney  appearing  for  a  party  duly  cited 
must  file  a  written  notice  of  appearance,  and  when  appearing  for 
a  party  not  cited  he  must,  in  addition  to  the  notice  of  appear- 
ance, file  a  written  authorization  from  such  party,  duly  executed 
and  acknowledged  as  a  deed  to  be  recorded. 
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suLE  vn. 

Objections;  tiUl  by  jury.—- Objections  in  probate,  accounting 
or  other  proceedings  must  be  in  writing,  duly  verified,  and  a  copy 
must  be  served  upon  the  petitioner,  or  upon  his  attorney,  in  case 
he  has  appeared  oy  attorney. 

Witliin  five  days  after  a  jury  trial  has  been  demanded,  the 
party  making  the  demand  shall  present,  on  two  days'  notice  of 
settlement  to  the  attorneys  of  all  parties  who  have  appeared,  a 
proposed  order  directing  such  trial,  which  order  shall  state  the 
controverted  questions  of  fact  to  be  tried  by  jury.  If  a  party 
demanding  a  trial  by  jury  should  fail  to  serve  and  present  such 
order,  it  may  be  presented  by  any  party  to  the  proceeding. 
(Amended  Feb.  11,  1915.) 

SULE  VIU. 

Stipulations  for  adjournments. —  Stipulations  for  adjournments 
muiit  be  in  writing,  signed  by  all  parties  who  have  appeared  in 
the  proceeding  and  filed  on  or  before  the  day  next  preceding  the 
date  set  for  hearing. 

RULE  IX. 

Probate  proceedings. —  In  probate  proceedings  the  original  will 
and  a  sworn  copy  thereof  must  be  filed  with  the  petition,  unless 
upon  good  cause  shown  by  aflElduvit  the  Surrogate  dispenses  with 
the  filing  of  the  original  will,  in  which  case  it  must  be  filed  at 
least  two  days  before  the  return  day  of  the  citation. 

RULE  X. 

Foreign  wills. —  All  exemplified  copies  of  foreign  wills  shall 
be  accompanied  by  a  petition  and  an  order  for  recording  the 
same. 

RULE  XL 

Letters  of  administration. —  No  letters  of  administration  will 
be  issued  while  another  application  for  letters  on  the  same  estate 
iii  pending.  . 

RULE  XII. 

Citiiens  of  foreign  countries.-^  Upon  application  for  letters  of 
administration,  where  it  appears  tnat  an  intestate  was  at  the 
time  of  his  death  the  subject  of  a  foreign  power  whose  Consul  is 
mtitled  by  treaty  to  the  right  of  administration  or  intervention, 
notice  of  the  application  shall  be  given  to  the  Consul  whose 
nght  is  concerned. 

RULE  XIII. 

Contest  of  probate  of  will. —  A  party  seeking  to  contest  the 
probate  of  a  last  Will  and  Testament  must  file  with  the  Clerk  of 
the  Court,  a  written  and  verified  answer,  containing  a  concise 
statement  of  the  grounds  of  his  objection  to  such  probate,  and 
My  facts  he  may  allege  tending  to  establish  a  want  of  jurisdic- 
tion of  the  Court  to  hear  such  probate.  In  case  such  jurisdiction 
Bhall  be  denied  or  the  right  of  any  objecting  party  to  appear  and 
«mte«t  shall  be  questioned,  the  Court  will  first'  hear  and  pass 
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upon  the  question  of  jurisdiction,  or  the  status  of  the  contestant, 
unless,  for  the  convenience  of  the  parties  or  the  Court,  it  shall 
be  ordered  otherwise. 

In  all  cases  of  contests  in  probate  proceedings,  the  proponents 
shall,  within  five  days  after  objections  to  the  probate  are  filed, 
present  a  verified  petition  for  and  procure  and  enter  an  order 
directing  notice  of  the  time  and  place  of  hearing  of  such  objec- 
tions to  be  given,  and  prescribing  the  manner  of  giving  such 
notice,  to  all  persons  in  being  who  would  take  any  interest  in  any 
property  under  the  provisions  of  the  will,  and  to  the  executor  or 
executors,  trustee  or  trustees  named  therein,  if  any,  who  have 
not  appeared  in  the  proceeding,  as  required  by  section  2617  of 
the  Code,  and  such  petition  shall  contain  the  names  and  addresses 
of  such  parties,  and  state  whether  any,  and  which  of  them,  are 
infants  or  of  unsound  mind.  In  case  the  proponents  shall  not 
present  such  petition  and  enter  such  order  within  the  time  afore- 
said, such  petition  may  be  presented  and  order  entered  by  or  on 
belialf  of  any  party  or  parties  interested  in  the  estate. 

RULE  XIV. 

Certain  persons  must  be  made  parties  in  probate  proceedings. — 
Whenever  a  party  shall  put  in  issue  on  probate  the  validity,  Con- 
struction, or  the  effect  of  any  disposition  of  personal  property 
under  section  2624  of  the  Code,  if  it  shall  appear  that  all  persons 
interested  in  such  construction  are  not  before  the  Court,  the  de- 
termination of  such  question  shall  be  suspended  until  such  per- 
sons shall  be  made  parties;  and  the  executor  named  in  the  will 
shall  not  be  held  to  represent  the  legatees  therein  for  the  pur- 
pose of  such  construction. 

RULE  XV. 

When  person  not  executor  entitled  to  costs. —  Whenever  any 
person  shall  appear  in  support  of  the  will  propounded  under  sec- 
tion 2617  of  the  Code,  such  person  shall  not  thereby  become  enti- 
tled to  recover  any  costs  on  the  probate  of  said  will  unless  it  shall 
appear  to  the  satisfaction  of  the  Court  that  the  interest  of  such 
person  was  not  sufficiently  represented  and  prosecuted  by  the 
executor  named  in  the  will  and  his  counsel. 

RULE  XVI. 

Accounting  (petition). —  When  a  petition  for  a  voluntary  ac- 
counting is  presented  the  account  ana  vouchers  to  which  it  relates 
shall  be  filed  therewith. 

RULE  XVII. 

Statement  of  unpaid  claims. —  When  an  account  Is  filed  for 
settlement,  the  accountant  shall  file  therewith  a  copy  of  any 
statement  of  a  claim  ^Yhioh  has  hec^n  presented  to  him  and  al> 
lowed,  and  which  remains  unpaid. 
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SUL£  XVIII. 

Account  (copy  of  will  to  accompAny). —  On  an  accounting  bv 
an  executor,  testamentary  trustee,  or  administrator  with  the  ^ill 
anneiced,  a  copy  of  the  will  shall  be  filed  with  the  petition  and 
accoont. 

RULE  XIX. 

Appointment  of  special  guardian  for  infant. —  In  the  absence 
of  a  petition  by  an  infant  over  fourteen  years  of  age  for  the  ap- 
pointment of  a  special  guardian  in  any  proceeding,  the  Surrogate 
will  appoint  a  special  guardian  upon  his  own  motion.  No  special 
gaardlan  to  represent  the  interest  of  an  infant  in  any  proceeding 
will  be  appointed  on  the  nomination  of  the  petitioner  or  his  attor- 
ney, or  upon  the  application  of  a  person  having  an  interest  ad- 
verse to  th&t  of  the  infant.  To  authorize  the  appointment  of  a 
person  as  a  special  guardian  on  the  application  of  an  infant  or 
otherwise  in  a  proceeding  in  this  Court,  or  to  entitle  a  general 
guardian  of  such  infant  to  appear  for  him  in  such  pro^eding, 
it  must  appear  that  such  person,  or  such  general  guardian,  is 
5«)inpetent  to  protect  the  riffht  of  the  infant,  and  that  he  has  no 
interest  adverse  to  that  of  the  infant  and  is  not  connected  in  busi- 
ngs with  the  attorney  or  counsel  of  any  party  to  the  proceeding. 
Whenever  an  infant  interested  in  any  proceeding  in  said  Surro- 
gate's Court  has  a  general  guardian  no  decree  will  be  entered 
without  appointing  a  special  guardian  to  represent  said  infant's 
interest  therein,  unless  such  general  guardian  shall  file  his  ap- 
pearance in  writing  and  his  affidavit  of  no  adverse  interest,  with 
the  Clerk  of  said  Surrogate's  Court. 

RULE  XX. 

KiSports  of  special  guardians. —  Special  guardians  in  account- 
ing proceedings  shall  file  their  reports  within  five  days  from  the 
time  of  their  appointment,  except  where  objections  are  filed  and 
an  adjournment  is  had,  or  their  time  to  file  report  is  extended  by 
tlie  Surrogate.  The  report  or  an  accompanying  affidavit  must 
state  in  detail  the  work  done  and  the  number  of  days  spent  in  its 
performance. 

RULE  XXI. 

Bin  of  costs. —  No  allowance  will  be  made  to  an  accountant 
on  the  judicial  settlement  of  his  account  unless  the  bill  of  costs 
contains  a  detailed  statement  of  the  days  employed  in  connection 
with  the  account,  showing  the  time  occupied  on  each  day  in  the 
rendition  of  the  services,  and  their  nature  and  extent  in  detail. 

RULE  XXII. 

Hotice  of  settlement  of  decree. —  In  a  proceeding  where  a 
notice  of  appearance  and  demand  has  been  filed,  or  a  special 
guardian  appointed,  two  days*  notice  of  settlement  of  decree  must 
be  gives;,  unless  all  pai'ties  who  have  appeared  consent  to  the 
w»try  of  the  decree. 
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RULE  XXII-A. 

Filing  receipt  foi;  payment  of  transfer  tax. —  Where  a  repre- 
sentative of  an  estate  is  required  by  law  to  pay  a  transfer  tax, 
no  decree  judicially  settling  the  account  of  such  representative 
will  be  entered  in  this  Court  unless  there  has  been  filed  in  my 
office  a  receipt  for  the  payment  of  such  tax,  sealed  and  counter- 
signed as  provided  by  section  236  of  the  Tax  Law,  or  it  has  been 
shown  that  the  estate  is  exempt  from  taxation.  (Added  Feb- 
ruary 18,  1916.) 

RULE  XXIIL 

Hearing  of  disputed  claim. —  Where  the  parties  consent  that 
the  Surrogate  may  hear  and  determine  a  disputed  claim  against 
the  estate  of  a  decedent  upon  the  judicial  settlement'  of  the 
account  of  an  executor  or  administrator,  as  provided  by  section 
182'2  of  t)ie  (*ode  of  Civil  Procedure,  the  attention  of  the  Court 
must  be  directed  to  this  fact  on  filing  the  petition  for  accounting 
in  order  that  the  matter  may  be  placed  on  the  appropriate 
calendar. 

RULE  XXIV. 
Amendment  of  proposed  decree,  etc. —  When  a  proposed  order, 
decree  or  decision  shall  be  served,  with  notice  of  settlement 
thereof,  the  party  served  shall  not  submit  any  complete  substi- 
tute therefor,  but'  may  submit  proposed  amendments  thereto, 
properly  referring  by  page  and  folio  to  the  portions  of  the  paper 
sought  to  be  amended  and  containing  after  each  amendment  a 
statement  of  the  grounds  therefor. 

RULE  XXV. 

Papers  not  to  be  removed  from  office. —  No  record  or  paper 
on  file  in  this  Court  will  be  intrusted  to  the  custody  of  the  attor- 
neys or  parties,  except  for  the  purpose  of  proper  examination,  in 
the  office  where  it  is  deposited;  and  if  any  such  document  or 
paper  shall  be  needed  before  any  Referee  appointed  by  this  Court, 
the  same  shall  be  entrusted  to  a  clerk  or  messenger  of  this  Court 
and  delivered  to  the  Referee,  who  shall  execute  a  receipt  therefor, 
and  for  its  redelivery. 

RULE  XXVI. 

Allowance  for  support  of  infants. —  No  allowance  will  be  made 
to  infants  for  8U])port  or  education  under  section  2846,  Code  of 
Civil  Procedure,  unless  the  petition  shows  that  an  annual  ac- 
counting has  been  properly  tiled  or  good  cause  is  therein  shown 
why  it  has  not  been  filed.  The  petition  shall  show  also  the  terms 
of  any  previous  order  in  the  same  estate,  or,  if  none  has  been 
made,  that  fact  shall  be  stated.  Except  in  exceptional  cases,  an 
allowance  will  be  made  for  the  ptriod  of  ono  year  only,  and  the 
order  must  so  pr<»vide.  U'here  tlie  infant  is  over  fourteen  years 
of  ag»*.  he  shall  join  in  the  petition;  and  when  application  is 
made  by  any  person  otiier  than  the  gnardian  of  the  property  it 
shall  Ije  made  on  at  least  two  days*  notice  to  such  guardian. 
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RULE  XXVII. 

Motions  for  rearg;iiment. — All  motions  for  reargument  must  be 
Bubmitted  on  papers,  showing  clearly  that  some  question  decisive 
of  the  case,  and  which  was  presented  by  counsel  upon  the  argu- 
ment, has  been  overlooked  by  the  Court;  or  that  the  decision  ia 
inconsistent  with  some  statute,  or  with  a  controlling  decision  to 
which,  through  the  neglect  or  inadvertence  of  counsel,  the  atten- 
tion of  the  Court  was  not  drawn. 

RULE  XXVIIL 

Transfer  tax  proceeding. —  1.  Upon  the  filing  of  the  appraiser's 
report  in  a  transfer  tax  proceeding  the  Surrogate  will  imme- 
diately enter  the  order  determining  the  value  of  the  property  and 
the  amount^  of  tax.  Tlie  matter  will  not  appear  on  the  calendar 
at  this  stage,  nor  will  the  Court  then  consider  objections  to  the 
report. 

2.  A  party  having  objections  to  the  report,  or  the  order  entered 
thereupon,  may,  within  sixty  days,  file  a  notice  of  appeal.  Said 
notice  to  be  served  upon  all  parties  appearing  before  the  ap- 
praiser, and  proof  of  service  must  be  filed  with  the  clerk,  with 
the  notice  of  appeal.  Thereupon  the  proceeding  will  be  placed 
upon  the  calendar  for  the  next  regular  calendar  day.  This  notice 
must  specify  the  grounds  of  objection. 

3.  A  special  guardian  will  be  appointed  'o  protect  the  interests 
of  infants  upon  the  return  of  the  appraiser's  notice,  if  it  appears 
that  their  rights  are  involved  and  they  are  not  otherwise  ade- 
quately represented. 

4.  a'  proposed  order  on  a  motion  to  exempt  an  estate  from 
taxation,  must  be  accompanied  by  a  copy  thereof. 
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SULES  OF  PRACTICE  OF  THE  SURROGATE'S  COURT, 

BRONX  COUNTY. 

(In  effect  January  2,  1915.) 

RULE  I. 

Papers. — ^Whenever  a  proceeding  is  commenced  in  this  court, 
the  clerk  shall  assign  a  file  number  thereto  and  note  the  same 
in  the  margin  of  the  book  where  the  proceeding  is  indexed. 
Such  file  number  shall  be  one  in  a  series  of  that  year,  and  shall 
be  indorsed  on  all  papers  in  such  proceeding  or  any  other  pro- 
ceeding subsequently  commenced  relating  to  scune  estate  or  fund. 

Every  paper  to  be  filed  in  the  Court  shall  be  indorsed  with 
the  title  of  the  proceeding  to  which  it  relates,  a  description 
of  the  paper,  the  name  and  post  office  address  of  the  attorney 
presenting  it  and, the  file  number  of  the  proceeding  to  which  it 
relates. 

Xo  paper  on  file  shall  be  intrusted  to  any  attorney,  party  or 
other  person  except  for  proper  examination  thereof  in  the  clerk's 
office. 

If  any  referee  appointed  by  this  Court  shall  request  the 
delivery  to  him  of  any  such  paper  for  use  before  him,  the  same 
shall  be  delivered  to  him  by  a  messenger  of  the  Court  upon 
his  receipt  therefor. 

Parties  and  attorneys  submitting  surety  company  bonds  for 
filing  are  required  to  submit  with  the  original  bond  a  true  copy 
of  the  same.     (Amended  January  10,  1917.) 

RULE  II. 

Service  of  process;  proof  of. —  In  all  proceedings  the  proofs  of 
service  of  process,  notices  of  hearing,  notices  of  motion  and 
orders  to  show  cause  shall  be  filed  on  or  before  one  o'clock  of  the 
day  preceding  the  day  therein  named  for  the  return  day  thereof. 

RULE  III. 

Calendars. — A  calendar  of  motions  and  of  matters  to  be  tried 
by  the  Court  without  a  jury  will  be  called  at  10  o'clock  a«  ic.  on 
Monday  and  Wednesday  of  each  week,  except  in  the  month  of 
August. 
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A  term  for  the  trial  of  controverted  questions  of  fact  with  a 
jiin.',  in<'li]ding  contested  probates,  in  A'hioh  a  jury  trial  of  such 
questions  has  been  ordered,  shall  begin  on  the  first  Monday  of 
FVhniary,  April,  June,  October  and  December.  A  calendar  of 
such  contested  matters  will  be  called  on  said  first  Monday  and 
on  each  day  thereafter  while  the  Court  shall  sit  for  the  purpose. 
Such  matters  will  then  be  tried  in  their  order,  unless  adjourn- 
ment is  granted  upon  proof  of  legal  excuse. 

RULE  IV. 

Probate. —  In  a  proceeding  for  the  probate  of  a  will  not  lost 
or  destroyed,  the  will  and  a  copy  thereof  shall  be  filed  with  the 
petition.  The  correctntms  of  said  copy  shall  'be  shown  by  the 
affidavit  of  two  "permmn  of  full  age,  who  shall  have  compared 
the  copy  with  the  original  will. 

When  ail  parties  in  interest  have  waived  the  service  of  citation 
all  papers  in  the  matter  must  be  filed  with  the  probate  clerk  at 
least  two  days  before  the  day  fixed  for  the  taking  of  proof. 

RULE  V. 

Administration. —  Upon  an  application  for  letters  of  adminis- 
traiion,  where  it  appears  that  an  intestate  was  at  the  time  of 
death  the  subject  of  a  foreign  power,  notice  of  the  application 
shall  be  given  to  the  counsel  representing  such  foreign  power. 

RULE  VI. 

Giurdianship. —  A  petition  for  the  application  'by  a  guardian 
of  an  infant's  property  or  any  portion  thereof,  to  the  support, 
maintenance,  and  education  of  the  infant  shall  show  that  an 
annual  accounting  has  been  duly  filed  or  that  good  cause  exists 
for  disregarding  the  omission. 

The  petition  shall  show  the  ternra  of  any  previous  order  for 
the  application  of  any  portion  of  the  infant's  property.  And  if 
no  previous  order  has  been  made  that  fact  shall  be  stated. 
When  the  infant  is  over  fourteen  years  of  age  he  shall  join  in, 
wbscribe  and  verify  the  petition.  When  the  application  is  made 
^y  a  person  other  than  the  guardian  of  the  property  or  a  parent 
of  the  infant,  the  consent  of  snoh  guardian  or  such  parent  shall 
bf  sabmitted  or  the  application  made  on  notice  to  him. 
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When  an  infant  over  fourteen  years  of  age  applies  for  the 
appointment  of  a  special  guardian,  or  where  an  infant  appears 
by  his  general  guardian,  or  where  a  lunatic,  idiot  or  habitual 
drunkard  appears  by  his  committee,  the  general  or  special 
guardian  or  the  committee  shall  show  that  such  general  or 
special  guardian  or  such  committee  is  competent  to  protect  the 
rights  of  the  infant  or  incompetent  and  has  no  interest  adverse 
to  that  of  the  infant  or  incompetent  and  is  not  connectetl  in 
business  with  any  party  to  the  proceeding  or  the  attorney  or 
counsel  of  such  party.  It  must  appear  whether  or  not  such 
general  or  special  guardian  or  committee  is  entitled  to  share  in 
the  distribution  of  the  estate  or  fund  in  which  the  infant  or 
incompetent  is  interested,  and  if  the  general  or  special  guardian 
or  committee  is  in  any  way  interested  in  the  estate  or  fund,  the 
nature  of  such  interest  must  be  disclosed. 

No  party  to  a  proceeding  will  be  appointed  special  guardian 
of  any  other  party  thereto.  The  petition  for  the  appointment  of 
such  special  guardian  as  well  as  the  appearance  filed  by  a  general 
guardian  of  the  infant  must  in  every  instance  disclose  the  name, 
residence  and  relationship  to  the  infant  of  the  person  with  whom 
the  infant  is  residing  and  whether  or  not  said  infant  has  a  parent 
living.  If  a  parent  is  living,  it  must  be  shown  by  the  affidavit 
of  the  parent  whether  or  not  such  parent  has  knowledge  of  and 
approves  such  application  or  appearance.  In  case  the  parent  hap 
an  interest  adverse  to  the  infant,  the  petition  on  the  applica- 
tion for  the  appointment  of  sucK  special  guardian  must  be  accom- 
panied by  the  affidavit  of  the  parent,  showing  in  addition  to 
such  knowledge  aforesaid  that  such  parent  has  not  influenced 
the  infant  in  the  choice  of  the  special  guardian. 

If  the  foregoing  provisions  of  this  rule  are  not  strictly  com- 
plied with  the  Surrogate  will,  on  his  own  motion,  appoint  a 
special  guardian  for  such  infant  or  incompetent,  as  provided  in 
section  2534,  C.  C.  P.,  notwithstanding  the  application  of  sfuch 
infant  or  the  appearance  by  the  general  guardian  or  committee. 

RULE  vn. 

Accounting. —  On  an  accounting  by  an  executor,  testamentary 
trustee  or  administrator  with  the  will  annexed,  a  sworn  copy  of 
the  will  shall  be  filed  with  the  petition  and  account. 
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When  an  account  is  filed  for  aettle^nent,  the  accountant  shall 
file  therewith  a  copy  of  any  statement  of  «i  claim  which  has  been 
presented  to  him  and  allowed,  and  which  remains  unpaid. 

RULE  VIIL 

Before  evidence  is  taken  on  a  contested  accounting  the  account- 
ant shall  present  to  the  Court  a  statement  in  writing  of  the  items 
for  which  no  voucher  is  filed,  the  items  as  to  whicli  he  holds  the 
affirmative,  the  objections  which  he  concedes  to  be  well  taken  and 
the  modifications  of  the  account  to  which  the  parties  consent; 
and  the  objectant  shall  present  to  the  court  a  like  statement  of 
the  objections  which  he  withdraws. 

RULE  IX. 

Cpon  a  contested  accoiuiting  any  party  interested,  or  a  con- 
t^ting  creditor,  shall  serve  a  copy  of  his  objections  upon  the 
aoeounting  party,  or  upon  his  attorney  in  case  he  shall  have 
appeared  by  attorney,  within  eight  days  after  the  filing  of  the 
account  in  the  office  of  the  clerk  of  the  court,  where  the  account- 
ing is  a  compulsory  one;  and  within  eight  days  after  the  return 
of  the  citation,  where  the  accounting  is  a  voluntary  one;  or 
A'ithin  such  further  or  other  time  in  either  case  as  shall  be 
allowed  by  the  Surrogate.  The  contest  shall  be  confined  to  the 
itemg  or  matters  so  objected  to.  If  it  shall  appear  to  the 
!»atisfaction  of  the  court,  by  affidavit  or  petition,  that  an  exam- 
ination of  the  accounting  party  will  be  necessary  to  enable  the 
contesting  party  to  interpose  his  objections,  such  examination 
may  be  ordered  by  the  court. 

RULE  X. 

In  a  proceeding  for  a  judicial  settlement  of  an  account,  wherein 
a  bpecial  guardian  shall  he  appointed  to  protect  the  interests  of 
an  infant  party,  no  decree  will  bc»  enteyed  on  default  against  such 
infant,  but  such  decree  shall  be  so  entered  only  on  the  written 
report  of  the  guardian  appearing  for  such  infant  to  the  effect 
that  he  has  carefully  examined  the  account  and  finds  it  correct 
and  upon  two  day's  notice  of  the  settlement  thereof  to  the 
fnianlian. 
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RULE  XI. 

VVitli  every  proposed  decree  on  an  accounting  there  must  be 
submitted  an  affidavit  of  regularity,  setting  forth  the  necessary 
jurisdietionul  facts.  A  copy  of  the  form  of  the  affidavit  required 
will  be  furnished  by  the  clerk  of  the  court. 

RULE  XII. 

Trials. —  When  on  a  contested  probate  the  objections  contain 
a  demand  for  a  trial  of  controverted  questions  of  fact  with  a 
jury  and  when  in  any  other  proceeding  such  trial  is  demanded, 
the  party  making  such  demand  shall  pay  a  jury  fee  of  three 
dollars  at  the  time  of  the  demand  and  shall,  within  two  days 
thereafter  serve  on  the  opposing  party  or  parties,  with  a  two 
days'  notice  of  settlement,  a  proposed  order  which  in  addition  to 
directing  such  trial  with  a  jury,  shall  also  state  the  questions 
of  fact  which  he  deems  controverted  and  desires  tried  with  a  jury. 
In  default  of  the  service  of  such  order  any  opposing  party  may 
within  three  days  after  such  default  serve  such  proposed  order, 
stating  the  questions  of  fact,  if  any,  which  he  deems  contro- 
verted and  desires  tried  with  a  jury  with  like  notice  of  settle- 
ment. If  at  the  time  of  such  demand  necessary  parties  have 
not  been  cited,  the  time  for  service  of  such  proposed  order  shall 
not  begin  to  run  until  the  court  shall  have  obtained  jurisdic- 
tion of  such  parties.     (Amended  January  10,  19170 

RULE  XIII. 

Notice  of  trial  of  such  controverted  questions  of  fact  must  be 
served  at  least  fourteen  days  before  the  first  day  of  the  term  at 
which  the  trial  is  to  be  had,  and  a  note  of  issue  stating  in  addi- 
tioTi  to  the  usual  requirements  the  date  of  entry  of  the  order 
directing  the  controverted  questions  of  fact  to  be  tried  with  a 
jury,  must  be  filed  at  least  twelve  days  before  the  first  day  of 
such  term.  Where  a  party  has  served  a  notice  of  trial  and  filed 
a  note  of  issue,  for  a  term  at  which  the  matter  is  not  tried,  it  is 
not  necessary  for  him  to  serve  a  new  notice  of  trial,  or  file  a  new 
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note  of  issue,  for  a  succeeding  term;  f.nd  the  matter  will  remain 
on  the  calendar  until  it  is  disposed  of. 

A  petition  for  an  Order  for  Notice  of  hearing  under  section 
2618  of  the  Code  of  Civil  Procedure  shall  in  all  cases  where  such 
Notice  is  required  be  presented  by  the  proponent  within  five  days 
after  the  filing  of  the  objections  and  on  his  failure  so  to  do  any 
contestant  may  present  such  petition. 

Notices  of  Hearing  of  objections  on  contested  probates  where 
a  jury  trial  has  been  demanded,  as  required  by  section  2618  of 
the  Code  of  Civil  Procedure,  shall  specify  as  the  day  of  trial  the 
same  date  specified  in  the  Notice  of  Trial. 

RULS  XIV. 

If  upon  a  trial  any  party  shall  offer  in  evidence  a  paper  in  his 
control,  without  having  before  trial  submitted  the  same  to  oppos- 
ing counsel  for  inspection,  the  court  may  place  the  matter  at  the 
foot  of  the  calendar  or  otherwise  postpone  the  trial,  in  order  that 
all  papers  intended  for  use  on  the  trial,  except  such  as  may  be 
reasonablv  reserved  for  the  examination  or  contradiction  of  a 
witness,  may  be  submitted  to  opposing  counsel  for  inspection. 

RULE  XV. 

Reports  of  referees. — When  a  referee's  report  is  filed  with  the 
testimony,  said  report  shall  be  confirmed  as  of  course,  unless 
wreptions  thereto  are  filed  by  any  party  interested  within  eight 
days  after  a  written  notice  of  such  filing  and  a  copy  of  such  re- 
port has  been  served  upon  the  opposing  party ;  and  in  case  excep- 
titms  are  Hied,  any  party  may  bring  on  the  hearing  of  the  same 
♦m  any  stated  motion  day  On  eight  days*  notice.  # 

RULE  XVL 

Orders,  decrees  and  settlement  thereof. —  Two  days'  notice  of 
the  settlement  of  an  order  on  a  litigated  motion  or  of  a  decree  or 
decision  shall  be  given  in  writing  to  all  the  parties  who  have 
appeared  by  attorney  in  the  proceeding  in  which  such  order,  de- 
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cree  or  decision   is   to   be  made  and  to  any    special  guardian 
appointed  therein. 

When  a  proposed  order,  decree  or  decision  is  served,  with  no- 
tice of  settlement  thereof,  the  party  served  shall  not  submit  any 
complete  substitute  therefor,  but  may  submit  proposed  amend- 
ments thereto,  properly  referring  by  page  and  folio  to  the  papers 
sought  to  be  amended  and  containing  after  each  amendment  a 
statement  of  the  grounds  therefor. 

RULE  xvn. 

Miacellaaeeus. —  No  petition  for  the  probate  of  a  will  or  for  the 
grant  of  letters  of  administration  or  of  guardianship,  or  for  the 
appointment  of  a  testamentary  trustee  will  be  entertainwl  durins^ 
the  pendency  of  a  prior  proceeding  for  the  same  or  like  relief, 
respecting  the  same  estate  or  fund,  or  the  estate  or  person  of  the 
same  infant. 

RULE  XVIIL 

A  renpondent  who  files  nn  answer  or  objection  shall  file  there- 
with a  notice  of  appearance. 

RULE  XIX. 

Special  guardians  shall  file  their  reports  within  eight  days 
frcmi  the  time  of  their  appointment,  except  where  an  answer  is 
Hied  and  an  adjournment  is  had  or  the  time  to  tile  the  report  is 
extended  by  order.  Where  a  contest  has  taken  place  he  shall  file 
an  affidavit  stating  in  detail  the  work  done  by  him  and  the  num- 
ber of  days  spent  in  its  performance. 

RULE  XX. 

Costs. —  No  costs  will  be  allowed  to  the  petitioner  who  takes 
proceedings  to  c<mipel  the  filing  of  an  inventory  by  an  exwutor 
or  administrator,  unless  Huch  executor  or  administrator  shall 
have  unreasonably  delayed  to  make  and  file  such  inventory  after 
having  been  dulv  reijiu'sted  to  do  so  by  or  in  behalf  of  the 
petitioner. 

Whenever  a  party  to  a  decree  shall  dt*eni  himself  entitled  to 
costs,  the  application  will  be  c<»nsidertHl  and  determined  by  the 
Surrogate  on  two  days'  notice  of  adjustment.  With  said  notice 
shall  be  served  a  statement  showing  the  items  of  costs  and  dis- 
bursemerxts  to  which  the  party  may  deem  himself  entitled,  which 
digbursements  shall  be  duly  verifiwl,  both  as  to  their  amount  and 
necessity.  The  disbursements  for  referee's  and  stenographer's 
fees  must  be  sustained  by  affidavits  or  detailed   proof. 

At  the  same  time,  and  on  like  notice,  the  Surrogate  will  pass 
upon  any  application  for  an  additional  albAvance.  Such  applica- 
tion must  be  accompanied  by  an  aOidavit  setting  forth  the  num- 
ber of  days  necessarily  oi-cnpied  in  thi*  hearing  or  trial,  in  pre- 
paring the  account  for  settlement  and  in  tho  preparation  for  the 
trial :  the  time  occupied  on  each  day  in  the  rendition  of  the  serv- 
ices, their  nature  and  extent  in  detail  including  the  drawing, 
entering  or  exeeutmg  of  the  de<Tee.    In  case  such  trial  shall  have 
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ijeen  had  before  a  referee,  the  time  necessarily  occupied  before  him 
may  be  shown  by  his  certificate. 

RULE  XXI. 

Compromise. —  Upon  application  for  leave  to  compromise  the 
petitioner's  attorney,  .if  any,  shall  state  what  is  the  total  amount 
of  compensation  he  has  received  or  is  to  receive  from  all  sources; 
the  net  amount  to  be  received  by  the  petitioner  as  a  result  of  the 
settlement ;  whether  or  not  he  has  become  concerned  in  the  appli- 
cation or  ita  subject  matter  at  the  instance  of  the  party  with 
whom  the  compromise  is  proposed,  and  whether  or  not  he  has 
received  or  is  to  receive  compensation  from  such  party,  and  the 
amount  thereof,  if  any. 

Xotice  of  the  application  must  be  givenr  to  the  next  of  kin  of 
the  decedent  of  full  age  within  the  state  who  are  entitled  to  share 
in  the  proceeds  of  the  compromise,  or  the  consent  of  such  next  of 
kin  must  be  submitted  with  the  application. 

RULE  XXII. 

Traasf^  tax  proceedings. — A  special  guardian  will  be  ap- 
iMiinted  to  protect  the  interests  of  infants  upon  the  return  of  the 
ippraiser's  notice  of  time  and  place  of  appraisal  if  it  appears 
that  their  rights  are  involved  and  they  are  not  otherwise  ade- 
i^nately  represented. 

Upon  the  filing  of  the  appraiser's  report  in  a  transfer  tax  pro- 
:;eeding  the  petitioner  shall  submit  an  order  determining  the 
value  of  the  property  and-  the  amount  of  the  tax  in.  accordance 
with  the  said  report ;  upon  the  failure  of  the  petitioner  so  to  do 
within  five  days  after  the  filing  of  the  report  any  other  party  to 
the  proceeding  may  submit  such  order  uprm  notice  thereof  to  tlio 
petitioner.  The  surrogate,  upon  the  presentation  of  such  order, 
will  immediately  en  tor  the  same.  The  matter  will  not  appear 
m  the  calendar  at  this  stage,  nor  will  the  court  then  consider 
objections  to  the  report. 

A  party  having  objections  to  the  report  or  the  order  entered 
thereupon  may  within  sixty  days  after  the  entry  of  such  order  file 
a  notice  of  appeal.  Said  notice  must  specify  the  grounds  of 
"i'jection,  be  served  upon  all  parties  appearing  b«'fore  tlie 
sppraiser  and  be  filed,  with  proof  of  service,  in  the  office  of  th«' 
nerk  of  the  court,  'lliereupon  the  proceeding  will  be  placed  upon 
the  calendar  for  a  motion  day  not  less  than  eight  days  after  the 
<iate  of  the  filin?  of  the  notice  of  appeal,  and  may  l>e  noticed  for 
hearing  on  at  least  eight  days'  notice  thereof. 
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RULES  OF  THE  CITY  COURT  OF  THE  CITY  OF  NEW  YORK. 

in  convention  purHuant  to  section  323  of  the  Code  of  Civil 
l^ocedure,  Ordered:  that  the  following  rules  be  and  they  are 
hereby  adopted  as  the  rules  of  practice  for  the  City  Court  of  the 
city  of  New  York,  to  take  effect  January  1,  1912. 

RULE  L 

Trial  Terms.—  Each  Trial  Term  shall  begin  on  the  first  Monday 

of  the  month  for  which  it  is  assigned,  and  be  continued  until  and 
including  the  Friday  preceding  the  first  Monday  of  the  following 
month,  unless  the  Justice  presiding  shall  continue  the  term. 
No  Trial  Term  shall  *be  held  during  the  months  of  July,  August 
and  September,  except  as  hereinafter  preBrribed.  The  Justice 
assigned  to  the  Special  Term  during  the  months  of  July,  August 
and  September,  with  a  jury,  or  without  where  none  is  required 
by  the  parties,  may  try  *'  marine  cases  "  or  any  case  in  which 
the  defendant  may  by  order  of  a  Justice  of  this  court  be  actually 
confined  in  jail  and  unable  to  furnish  bail,  and  when  the  cir- 
cumstances of  the  case  are,  in  the  judgment  of  said  Justice,  such 
as  to  demand  a  speedy  trial  in  furtherance  of  justice,  and  in 
such  cases  the  Justice  assigned  to  the  ^Special  Term  during  t^se 
months  noay  hold  such  trial  in  that  branch  of  the  court. 
(Amended  November  4,  H>14;  December  7,  1916,  in  ^eci 
January  1,  1916.) 

RULE  n. 

Special  calendar  for  short  causes;  for  commercial  canses.— - 
There  shall  be  a  Special  Calendar  to  be. called  in  Part  1,  Trial 
Term,  for  the  trial  pf  actions  placed  thereon,  pursuant  to  the 
following  direction:  ITie  justice  assigned  to  Part  I,  Trial  Term, 
shall  send  such  causes  as  are  placed  on  this  Special  Galendar 
to  Part  II,  Trial  Term,  for  trial.  In  case  Part  II  shall  not 
have  business  enough  to  occupy  it  during  court  hours,  causes  from 
the  Regular  Calendar  at  Part  I  shall  be  sent  to  it  for  trial. 
(Amended  April  1,  IW^.)        . 

In' actions  on  contract,  of  replevin,  or  for  conversion,  where  a 
note  of  issue  has  been  filed  and  the  cause  noticed  for  trial, 
either  party  may  apply  tt)  the  Special  Term  on  two  days'  notice 
to  the  adverse  party  for  an  order  placing  the  cause  on  the 'special 
calendar.  Upon  such  application,  if  it  satisfactorily  appear  by 
affidavit  and  the  pleadings  that  the  trial  of  the  action  will  not 
occupy  more  than  two  hours  and  that  no  good  reason  exists  why 
th^  same  should  fiot  be  promptly  tried,  the  Court  may,  by  order, 
place  the  cause  on  the  special  calendar  for  trial.  '  The  orde? 
shall  specify  the  number  of  the  cause  on  thv  general  calendar, 
and  a  copy  thereof  must  be  filed  with  the  calendar  cl€»rk.  If 
the  trial  shall  actually  occupy  more  than  two  hours  the  Court 
may  in  its  discretion  send  tne  cause  to  the  foot  of  the  general 
calendar. 

184 


dTY  OF  NEW  YORK. 

Xo  action  brought  for  the  recovery  of  less  than  $250,  which 
could  have  been  brought  in  the  Municipal  Court  of  the  City  of 
New  York,  will  be  advanced  to  the  special  calendar. 

All  actions  hereafter  advanced  to  the  special  calendar  shall 
be  called  and  tried,  or  otherwise  disposed  of,  in  the  order  in 
which  the  same  are  placed  thereon,  unless  postponed  for  legal 
cause,  shown  by  affidavit. 

Special  calendar  for  commercial  causes. —  In  any  action  now 
on  the  General  Calendar,  or  which  may  hereafter  be  placed 
thereon,  wherein  the  plaintifT  seeks  to  recover  a  specific  sum  of 
money  upon  a  bond  or  undertaking  or  other  written  obligation 
or  upon  a  negotiable  instrument  or  for  the  rent  or  hire  of  real 
or  personal  property  or  for  money  had  and  received  or  for 
money  loaned  or  for  goods  sold  and  delivered  or  on  a  guaranty, 
any  party  te  a  cause  may  upon  proof  of  service  of  a  copy  thereof 
'ff  upon  a  policy  of  insurance,  or  for  work,  labor  and  services, 
exclusive  of  an  action  for  breach  of  contract  of  employment, 
any  party  to  a  cause  may  upon  proof  of  service  of  a  copy 
thereof  upon  the  attorneys  for  all  parties  who  have  appeared  in 
the  action,  file  with  the  cali-ndar  clerk  a  notice  to  the  effect  that 
the  cause  is  one  of  those  enumerated  hereinabove,  and  that  thtj 
same  is  moved  as  a  Commercial  Calendar  cause,  and  thereupon 
the  calendar  clerk  shall  place  the  cause  upon  the  Special  Cal- 
endar for  Commercial  Causes  in  the  order  in  which  such  notices 
are  filed.  Such  calendar  shall  be  called  in  Part  III  and  the 
rauses  thereon  tried  and  disposed  of  at  Parts  III  and  IV.  If  the 
party  who  ha.s  moved  the  cause  as  a  Commercial  Calendar  Cause 
shall  not  be  ready  to  proceed  wfth  the  trial  when  the  cause  is 
called  for  trial,  the  court  in  its  discretion  may  allow  an  adjourn- 
roent  or  send  the  cause  to  the  foot  of  tlie  Trial  Calendar  or 
<lirect  a  dismissal  c»r  inquest  or  otherwise  dispose  of  the  same 
a*  justice  may  require.  Whenever  there  shall  not  !>e  sufficient 
<«U8es  on  the  Calendar  for  Conunercial  Causes  to  occupy  the 
time  of  the  courts  held  in  Parts  111  ami  IV.  causes  shall  bo 
»pnt  to  such  part  or  parts  for  trial  from  the  Day  Calendar 
^y  the  justice  holding  Part  I.  (Amtoded  October  6,  1914,  and 
iJecember  5,  1916;  in  efiTect  January  1,  1917.) 

RULE  ill. 

Preferred  causes. —  Application  for  a  preference  under  section 
"•♦1  of  the  Code  of  Civil  Procedure,  must  be  made  in  Trial  Term, 
i*an  I,  and  notice  thereof  served  with  the  notice  of  trial,  agree- 
aWy  to  section  793. 

RULE  IV. 

^tions  transferred  from  other  Courts. —  In  actions  transferred 
to  this  Court  liy  consent,  from  other  Courts  of  record,  the  party 
filmjf  the  order  of  transfer  shall  file  with  the  clerk  of  this  Court 
<'n;n'OiM)*Hl  copies  of  the  e.ummons  and  pleadings  in  hucIi  action: 
wd  thi'  rlerk  sliall,  on  filing  such  process  and  pleadinjrs,  enter 
•**»!  cause  on  the  trial  calendar. 

RULE  V. 

Pleadings  furnished  to  Court;  duty  of  attorney. —  It  shall  be 
the  duty  of  the  attorney,  l»y  whom  the  copy  of  the  pleadmtfs 
*l»ali  be  furnished,  for  the  use  of  the  Court  on  a  trial,  to  plainly 
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designate,  on  each  pleading,  the  part  or  parts  thereof  which  are 
claimed  to  be  admitted  or  controverted  by  the  succeeding  pleading. 

RULE  VI. 

Cases  in  which  a  new  trial  is  ordered  at  Appellate  Court. — 

Tn  lieu  of  the  pleadings,  in  actions  wherein  a  new  trial  i&  granted, 
the  party  moving  the  case  for  trial  must  furnish  the  justice 
with  a  printed  copy  of  the  appeal  book,  and  a  copy  of  the  opinion 
of  the  Appellate  Court  on  whose  order  the  case  is  remanded  for 
the  new   trial. 

RULE  VIL 

Marine  cases. —  Marine  cases  must  be  commenced  (under  the 
Code)  by  summons,  and  if  the  plaintiff  applies  for  an  order  of 
arrest  to  accompany  the  summons,  it  must  be  in  the  form  and  to 
the  effect  required  !)y  section  3178.  *  The  pleadings  may  be  oral, 
or  in  writing;  if  oral,  the  clerk  must  enter  the  substance  thereof 
in  the  minutes.  If  a  jury  is  demanded,  the  justice  presiding  ai 
Special  Term  may,  in  his  discretion,  transfer  the  action  to  any 
one  of  the  Trial  Terms;  or  he  may  cause  to  be  impanelled  a  jury 
for  the  purpose,  and  try  the  cause  at  Special  Term;  and  said 
tribunal  is  herel)y  declared  to  be  a  Trial  Term,  for  the  special 
purposes  of  considering  and  determining  such  cases. 

RULE  VIII. 

Jurisdiction. —  Torts  committed  on  board  a  foreign  ship,  on 
the  high  seas,  must  be  considered  as  having  occurred  within  the 
territorial  limits  of  the  foreign  nation  to  which  the  vessel  be- 
longs; and  the  parties  having  the  siiip's  equipage,  though  actually 
here,  are  still  deemed  within  the  foreign  jurisdiction.  In  such 
ease,  the  Court,  having  discretion  to  exercise  the  p4)wer,  will 
decline  jurisdiction,  unless  it  is  made  to  appear  either:  first,  that 
the  plaintiff  or  defendant  has  been  regularly  discharged  from  his 
ship  by  competent  authority;  or,  second,  that  either  of  the 
parties  is  a  resident  or  citizen  of  the  United  States.  In  the 
excepted  cases  only  will  process  be  allowed. 

RULE  IX. 

Special  Term  for  litigated  motions;  when  held. —  There  shall 
be  a  Special  Term  of  this  Court  for  the  hearing  of  litigated 
motions,  to  commence  on  the  first  Monday  of  each  month  and  to 
continue  until  the  Friday  preceding  the  first  Monday  of  the 
succeeding  month,  which  term  shall  ]>e  held^every  day,  except 
Saturday,  Sunday  and  legal  holidays.  Court  shall  open  at  10 
o'clock  in  the  morning  and  shall  continue  until  all  business 
before  the  court  has  iKvn  disposed  of.  Thi&  Special  Term  shall 
he  known  as  S]>ecial  Term,  Part  T.  During  the  months  when 
Trial  Terms  art'  not  app«>inicd  the  Justice  assigned  thereto  shall 
also  he  a^^i^^ncd  to  hold  Special  Term,  Part  II.  Demurrers 
shall  he  heard  and  determined  at  Special  Term,  Part  I,  and  may 
l>e  brought  on  for  hearing  upon  the  usual  notice  of  argument  and 
the  filing  of  the  note  of  issue  provided  for  in  Rule  Xll. 
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RULE  X. 

SpecUl  Term  for  ex  parte  business;  time  of  aessiens. —  There 
shall  be  a  Special  Term  of  this  Court  for  the  transaction  of  ex 
parte  business,  to  be  held  on  the  first  Monday  of  each  month,  and 
to  continue  to  and  including  the  Saturday  prior  to  the  first  Mon- 
day of  the  following  month.  Court  shall  open  at  10  o'clock  in 
the  morning  and  shall  continue  in  session  until  4  o'clock  in  the 
afternoon,  except  Saturday,  on  which  day  the  (?ourt  may  !)e 
adjourned  at  12  o'clock  noon,  and  shall  be  open  every  day  in 
the  year  except  Sundays  and  legal  holidays.  This  Special  lorm 
ahali  I)e  known  as  Special  Term,  Part  TI.  The  Justice  assigned 
to  Special  Term,  Part  II,  shall  also  attend  to  the  drawing  of 
jurors  for  the  Trial  Terms  of  the  City  Court. 

Nature  of  motions  and  proceedings  to  be  determined  at  the 
Special  Term  for  ex  i>arte. business.— Application  for  all  court 
orders,  ex  parte  or  by  consent,  or  where  notice  is  not  required 
or  haii  been  waived,  muMt  be  made  to  Special  Term,  Part  TI.  All 
applications  for  judgment  in  actions  where  the  defendant  has 
failed  to  appear  or  has  waived  notice  of  motion  for  judgment 
or  has  consented  thereto  shall  be  made  to  Special  Term,  Part  II. 
All  orders  for  the  examination  of  parties  or  witni^sses  in  sup- 
plementary proceedingfe  or  to  perpetuate  testimony  or  for  the 
examination  of  parties  before  trial  shall  i)e  made  returnable 
before  the  Justice  assigned  to  hold  Special  Term.  Part  TI.  No 
ex  parte  order  of  reference  in  supplementary  proceedings  will 
be  made  by  this  Court  or  any  justice  thereof. " 

RULE  XI. 

No  extension  of  time  to  answer  for  more  than  two  days  will 
be  granted,  unless  upon  notice  to  plaintiiTs  attorney. 

RULE  ZII. 

The  clerk  assigned  to  Special  Term  for  Litigated  Motions  and 
Chambers  shall  prepare  a  motion  calendar  for  each  day  of  the 
term,  other  than  Saturdays,  and  place  theroon  all  causes  in 
which  notes  of  issue  have  been  filed,  not  later  than  4  P.  M.  of  the 
day  previous  to  the  return  day  of  the  motion,  and  fnrnish  a 
popy  thereof  to  tlie  Now  York  Law  Journal  for  publication.  The 
justice  presiding  at  Special  Term  may  add  to  the  calendar,  on  a 
day  for  which  it  is  noticed,  any  motion  not  appearing  thereon. 
Motion  must  be  made  returnable  at  10  A.  M.,  at  which  hour  the 
calendar  will  be  called  and  defaults  noted. 

RULE  xni. 

Orders  in  supplementary  proceedings,  to  punish  a  judgment 
debtor  for  contempt,  shall  not  be  made  returnable  in  less  than 
three  days  from  the  time  of  service  thereof. 

RULE  XIV. 

Calendar  practice;  Trial  Calendar;  Day  Calendar;  equity  causes. 
—At  least  eight  days  before  the  first  Monday  of  a  trial  term  or 
whenever  the  jusfcire  assigned  to  Trial  Term,  Part  I,  shall  direct, 
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the  calendar  clerk  shall  prepare  a  Trial  Calendar  containing  so 
many  of  the  pending  causes  on  the  General  Calendar  as  the 
justice  holding  the  Trial  Term,  Part  1,  shall  direct,  and  such 
Trial  Calendar  shall  be  posted  in  the  caJendar  clerk's  office  and 
published  in  the  New  York  Lato  Journal  four  days  preceding  the 
day  set  for  tiling  tlie  notice  hereinafter  mentioned.  Any  party 
to  a  cause  appearing  on  such  Trial  Calendar  may  serve  notice  on 
the  calendar  clerk  and  on  tlie  attorneys  for  the  other  parties  to 
the  cause  at  or  before  4  o'clock  on  a  day  to  be  set,  following  not 
less  than  four  days  after  the  first  publication  of  the  calendar 
in  the  Law  Journal,  to  the  effect  that  the  cause  is  to  be  marked 
ready  for  trial,  but  if  no  party  shall  serve  such  notice  the  cause 
shall  be  marked  off  and  restored  to  the  General  Calendar  and 
shall  not  be  again  published  upon  a  Trial  Calendar  until  the  last 
number  of  such  calendar  which  is  marked  ready  shall  have  been 
reached  on  the  Day  Calendar  for  trial.  Causes  appearing  more 
than  three  times  u|K)n  the  said  Trial  Calendar  shall,  unless  such 
notice  is  served,  be  placed  upon  such  future  Ttial  Calendar  as 
the  justice  assigned  to  Part  T,  Trial  Term,  may  designate. 
(Paragra})h  amended  October  8,  1912,  June  2,  1914,  >  in  effect 
September   1,   1914.) 

Day  Calendar. —  Said  clerk  shall  make  up  a  Day  Calendar  for 
each  day  from  the  causes  for  which  a  notice  is  served  as  afore- 
said,  upon  which  shall  be  placed  all  such  causes  marked  ready 
from  the  previous  Trial  Calendars  or  remaining  undisposed  of 
from  Trial  Calendars  theretofore  posted  and  published.  Such 
Day  Calendar  -shall  be  called  at  Trial  Term,  Part  I,  of  this  court 
at  9:45  A.  M.  each  day.  Tliree  causes  therefrom  shall  be  assigned 
to  each  of  the  several  trial  parts,  except  Parts  II,  III,  and  IV,  for 
trial.  (Paragraph  amended  June  2,  1914,  in  effect  September  1, 
1914.) 

Equity  causes  for  the  foreclosure  of  mechanic's  liens,  and  in 
the  nature  of  interpleader,  shall  be  placed  upon  the  Equity 
Calendar  upon  five  days'  notice  of  trial  and  upon  filing  a  note  of 
issue  therefor  with  the  calendar  clerk.  Causes  shall  be  placed 
on  such  calendar  in  the  order  in  which  notes  of  issue  are  received. 
Such  calendar  shall  be  called  in  Trial  Term,  Part  III,  on  the 
second  Monday  of  each  term  and  the  causes  thereon  shall'  be 
assigned  for  trial  during  the  two  latter  weeks  of  the  term  at 
Trial  Term,  Part  IV.  All  applications  for  postponement  or  delay 
of  the  trial  of  equity  causes  shall  be  governed  by  the  rules 
applicable  to  causes  on  the  Trial  Term  Cfeilendar.  (Paragraph 
added  June  2.  1914;  and  new  paragraph  substituted  December  7, 
1915,  in  effect  January  1,  1916.) 

When  a  cause  thus  set  down  on  the  Call  Calendar  on  any 
Friday  as  ** ready'*  appears  upon  the  Day  Calendar,  it  must  be 
tried  or  go  to  the  foot  of  the  General  Calendar,  unless  it  appears 
by  affidavit  to  the  satisfaction  of  the  justice  calling  the  Day  Cal- 
endar that  the  trial  cannot  with  justice  to  one  of  the  parties 
proceed.    The  court  may  then  by  order  set  the  cause  down  for 
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trial  on  another  day  iu  the  term  or  place  the  cause  on  a  subae- 
quent  Trial  Calendar. 

In  no  event  shall  a  cause  on  the  Day  Calendar  be  passed  from 
day  to  day  on  account  of  the  engagement  of  counsel  for  more 
than  two  days.  >}ot  more  than  two  causes  shall  be  held  "  ready  " 
on  the  Day  Calendar  for  one  counsel,  in  addition  to  the  cause  in 
which  he  is  engaged,  and  in  all  causes  the  counsel  who  is  to  try 
the  same  must  be  designated,  if  required  by  the  court,  on  the  call 
of  the  day  calendar.  Actions  in  which  new  trials  are  ordered 
will,  upon  application  to  the  Special  Term  for  Litigated  Motions, 
upon  two  days'  notice,  be  placed  upon  the  Trial  Calendar  without 
filing  a  new  note  of  issue. 

RULE  XV. 

Miscellaneotu;  fees  paid  to  the  clerk  not  returnable. —  Fees 
paid  upon  filing  notes  of  issue  are,  so  soon  as  they  reach  the 
hands  of  the  clerk,  in  the  constructive  possession  of  the  city  of 
New  York;  and  it  is  made  the  official  duty  of  that  clerk  to  pay 
them,  with  other  lawful  fees  collected  by  virtue  of  his  office,  into 
the  city  treasury. 

RULE  XVI. 

Special  rules  concerning  the  duties  and  obligations  of  the  clerk 
of  the  City  Court  of  the  City  of  New  York. —  1.  The  clerk,  on 
aismning  office,  shall  make  and  file,  in  duplicate,  his  oath  of 
office,  one  of  which  duplicates  shall  be  filed  in  the  office  of  the 
dty  clerk,  and  the  other  in  the  clerk's  office  of  this  Court,  and 
give  a  bond  as  now  prescribed  by  law. 

2.  The  clerk,  or,  in  his  absence,  the  deputy,  shall  make  state- 
ments in  writing,  duly  verified  by  his  oath,  of  all  moneys  received 
for  fees  or  otherwise  by  him  as  said  clerk,  and  shall  pay  into  the 
finance  department  of  the  city  of  New  York  all  such  moneys  so 
received  by  him  for  the  use  of  or  belonging  to  the  city,  as 
required  by  law;  and  these  acts  shall  be  done  once  in  each  and 
every  month,  and  a  duplicate  of  sucli  statements  in  writing,  also 
duly  verified,  shall  be  at  the  same  time  delivered  to  the  chief 
justice  of  this  Court,  or,  in  his  absence,  to  the  justice  then  pre- 
siding at  the  Special  Term,  Part  II,  accompanied  by  a  voucher 
from  the  said  finance  department,  showing  that  such  money  has 
been  actually  so  paid  over  after  the  auditing  and  approval  of  the 
monthly  statement  by   the  department. 

RULE  xvn. 

Complaint  dismissed  at  Trial  Term;  restoration. —  Where  a 
complaint  is  dismissed,  or  an  inquest  allowed,  at  a  Trial  Term, 
the  cause  will  not  be  restored  on  consent  of  the  parties;  but  the 
facts  may  be  presented  to  the  justice  presiding  in  the  part  where 
the  cause  was  disposed  of,  or  at  the  Special  Term,  by  motion  for 
action  thereon. 
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RULE  xvm. 

Papers  to  be  filed  must  bear  index  number. —  The  clerk  of  the 
City  Court  of  the  city  of  New  York  is  hereby  authorized  to  in- 
augurate and  maintain  in  his  office  an  alphabetical  index  of  the 
actions  and  special  proceedings  commenced  in  the  City  Court, 
which  shall  be  numbered  consecutively  for  the  year  in  which  such 
action  or  special  proceeding  is  commenced,  and  each  pleading, 
(»rdcr,  affidavit,  judgment,  final  order  or  other  paper  filed  in  such 
action  or  special  proceeding  shall  be  filed  under  the  same  number, 
so  that  in  the  index  book  provided  for  that  purpose  the  record 
of  the  filing  shall  appear.  After  the  action  or  special  proceeding 
shall  have  received  a  number  each  paper  filed  therein  shall  have 
indorsed  thereon  the  number  assigned  thereto,  and  the  clerk  is 
authorized  to  refuse  to  receive  or  file  any  such  pleading,  order, 
affidavit  or  other  paper,  including  the  judgment  roll  or  final 
order,  upon  which  such  number  does  not  plainly  appear. 

RULE  XIX. 

Settlement  of  orders  on  remittitur. — ^At  least  three  days'  notice 
of  settlement  of  all  orders  upon  remittiturs  from  the  Appellate 
Term  and  Appellate  Division,  Supreme  Court,  shall  be  given 
before  presenting  the  same  for  signature  and  entry,     t 
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RULES  OF  THE  MUNICIPAL  COURT  OF  THE  CITY  OF  NEW 

YORK. 

(Adopted    and    duly    approved    pursuant    to    section    8    of    the 

Municipal  Court  Code.) 


Rules  1  to  26,  in  effect  September  1,  1915. 
Rules  27  to  32,  in  effect  October  23,  1916. 
Rule  33,  in  effect  March  1.  1016. 
Rule  34,  in  effect  January*  19,  1916. 


RULE  L 

Court  shall  open  at  9  o'clock  in  the  forenoon.  At  least  one 
of  the  justices  shall  be  in  attendance  until  4  o'clock  in  the  after- 
noon. On  Saturdays  one  justice  shall  be  in  attendance  between 
the  hours  of  10  o'clock  in  the  forenoon  anrf  12  o'clock  noon  in 
each  borough  in  a  district  to  be  designated  by  the  board  of 
justices  for  the  transaction  of  such  business  as  may  be  deter- 
mined by  a  justice  of  this  court.  During  the  months  of  July 
snd  August,  court  shall  be  held  on  such  days  as  the  justice  pre- 
siding in  each  district  may  designate. 

RULE  n. 

In  a  district  where  more  than  one  part  has  been  established 
the  trial  calendar  shall  be  called,  and  precepts  in  summary  pro- 
ceedings, orders  to  show  cause  and  notices  of  motion  shall  be 
returnable  in  part  one.  The  call  of  the  calendar  shall  precede 
tLe  transaction  of  any  other  business.  Motions  shall  be  heard 
immediately  after  the  call  of  the  calendar. 

RULE  ni 

The  clerk  in  each  district  shall  prepare  a  daily  trial  calendar 
which  shall  be  posted  in  the  clerk's  office  two  days  in  advance. 
Causes  shall  be  placed  on  the  trial  calendar  according  to  their 
<iste8  of  issue.  Adjourned  causes  shall  be  placed  on  a  subsequent 
trial  calendar  in  the  order  in  which  they  have  been  adjourned. 

RULE  lY. 

Causes  shall  appear  on  the  trial  calendar  in  the  following 
order: 

<a)  Causes  in  which  judgments  on  default  in  pleading  must  be 
rendered  on  application  to  the  court. 

'b»  Actions  for  wages. 

'<■)  Other  actions  in  which  the  amount  claimed  does  m>t  exceed 
fifty  dollars. 
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(d)  Summary  proceedings  to  recover  poBsession  of  real  property. 

(e)  Hearings  on  objections  taken  under  sections  88  and  89  of 
the  Municipal  Court  Code. 

(f)  Causes  marked  for  a  preference  by  the  court  on  a  preceding 
day. 

(g)  Actions  on  a  written  instrument  for  the  payment  of  money 
only. 

(h)   Causes,   not  hereinabove   enumerated,   appearing   for   the 
first  time  on  the  trial  calendar, 
(i)  Adjourned  actions  in  causes  not  hereinabove  enumerated. 

RULE  V. 

Causes  shall  be  tried  in  the  order  in  wliich  they  appear  on  the 
calendar  unless  otherwise  directed  by  the  court;  and  in  a  district 
where  more  than  one  part  is  held,  the  justice  calling  the  trial 
calendar  shall  assign  causes  for  trial  to  a  disengaged  part  in  the 
order  in  which  they  appear  on  the  calendar. 

RULE  VI. 

Where  the  plaintiff  can  recover  judgment  upon  the  defendant's 
default  in  pleading  only  upon  the  application  to  the  court,  the 
clerk,  providing  the  plaintiff  appears  in  person,  shall  place  the 
cause  upon  the  calendar  on  a  day  not  less  than  three  nor  more 
than  five  days  after  the  expiration  of  the  time  within  which  the 
defendant  might  have  appeared,  and  Hhall  notify  the  plaintiff  by 
mail  of  the  date.  W'here  the  plaintiff  has  appeared  by  attorney 
the  clerk  shall  place  such  cause  upon  the  trial  calendar  for  a  day 
to  be  fixed  by  the  attorney  in  a  notice*  to  be  filed  with  the  clerk, 
such  date,  however,  to  be  not  less  tlian  three  days  from  the 
filing  of  the  notice  unless  otherwise  directt'd  by  the  court. 

RULE  VII. 

WHiere  the  defendant  does  not  appear  by  attorney,  he  must 
at  the  time  of  answering  give  his  address  in  writing  to  the  clerk. 


RULE  VIIL 

If  the  summons,  or  the  summons  and  complaint,  is  not  filed  in 
the  office  of  the  clerk  as  provided  by  subdivision  3  of  section  22 
or  by  section  23  of  the  Municipal  Court  Code,  the  defendant  may 
witliin  the  time  limited  for  joining  issue,  on  complying  with  sub- 
division 3  of  section  78  of  the  Municipal  Court  Code,  file  the 
copy  of  Die  summons,  or  of  tli<»  Hunimons  and  complaint  served 
upon  him,  together  willi  an  affidavit  of  sucli  service.  UfHin  the 
request  of  the  defendant  the  ilerk  must  tliereup(»n  diamiss  the 
action  and  in  a  proper  case  tax  costs  on  such  dismissal,  or  the 
defendant  may  have  other  appropriate  relief. 
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RULE  IZ. 

There  shall  be  in  each  district  a  calendar  of  causes  reserved 
generally  on  which  calendar  the  clerk,  unless  otherwise  directed 
by  the  court,  shall  place  any  cause  after  the  same  shall  have 
been  three  times  on  the  trial  calendar.  Any  cause  may  be 
placed,  on  such  calendar  by  consent,  or  upon  stipulation  of  the 
parties.  Causes  may  be  restored  to  the  trial  calendar  on  three 
days'  notice,  or  on  consent  of  the  parties,  for  a  day  to  be  fixed 
by  the  court.  Before  an  action  shall  be  dismissed  by  the  court 
pusoant  to  section  126  of  the  Municipal  Court  Code  the  clerk 
shall  give  such  notice  to  the  parties  as  the  court  may  direct. 

RULE  X. 

The  defendant's  time  to  move  or  answer  pursuant  to  sub- 
division five  of  section  78  of  the  Municipal  Court  Code  shall  not 
be  extended  by  an  ex  parte  order  for  more  than  three  days, 
and  when  said  time  shall  have  been  extended  by  stipulation  or 
order  for  three  days  or  more,  no  further  time  shall  be  granted 
by  order,  except  upon  notice  to  the  adverse  party  of  the  appli- 
cation for  such  order. 

RULE  XI. 

A  consent  giving  the  court  further  time  to  render  judgment 
or  decide  a  motion  as  provided  in  section  119  of  the  Municipal 
Court  Code  must  be  in  writing  or  noted  upon  the  minutes  of 
the  triaL 

RULE  XII. 

<a)  Motions  may  be  brought  on  for  hearing  on  not  less  than 
three  days'  notice  unless  otherwise  directed  by  the  court. 

^b)  Ex  parte  applications  may  be  made  to  and  granted  by 
any  justice.  The  affidavit  shall  state  whether  any  previous 
application  has  been  made  for  such  order,  and  if  made,  to  what 
justice  and  what  order  or  decision  was  made  thereon  and  what 
new  facts,  if  any,  are  claimed  to  be  shown. 

RULE  XIIL 

All  papers  in  actions  or  proceedings  shall  be  submitti'd  to  the 
clerk  of  the  district  in  which  such  actions  or  proceedings  are 
pending  and  it  shall  be  the  duty  of  the  clerk  to  forward  such 
papers  promptly  to  the  justice  to  whom  they  are  to  be  submitted. 

RULE  XIV. 

The  endorsement  of  the  name  and  address  of  the  attorney  on 
the  summons,  pl^iding  or  any  other  paper  filed  in  an  action  shall 
be  deemed  an  appearance  within  the  meaning  of  s(K>tion  164  of 
the  Municipal  Court  Code. 

RULE  XV. 

All  copies  of  papers  which  are  to  be  included  on  the*  return 
on  appeal  and   prepared   by  the  appellant  as   provided   by   rule 
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four  of  the  rules  of  the  Appellate  Term,  for  the  hearing  of 
appeals  from  the  City  Court  of  the  city  of  New  York  and  from 
the  Municipal  Court  in  the  Boroughs  of  Manhattan  and  the 
Bronx,  shall  be  furnished  by  the  appellant  to  the  clerk  at  the  time 
of  filing  the  written  notice  provided  for  in  section  161,  subdivision 
one  of  the  Municipal  Court  Code. 

RULS  XVI. 

In  case  of  the  death  or  disability  or  prolonged  absence  from 
the  city  of  a  justice  the  case  on  appeal  may  be  settled  by  the 
justice  presiding  in  part  one  in  the  district  in  which  the  judg- 
ment was  entered  with  the  same  force  and  effect  as  if  he  had 
tried  the  case. 

RULE  XVIL 

Precepts  in  summary  proceedings  must  be  filed  at  least  one 
day  before  the  return  day  thereof,  unless  by  direction  of  the 
court  they  are  made  returnable  on  the  same  day  as  issued,  or 
the  day  after. 

RULE  XVIII. 

It  shall  be  the  duty  of  the  swrotary  of  the  Board  of  Justices 
to  safely  keep  in  his  possession,  as  public  records,  all  papers, 
documents  or  records  which  he  is  required  by  law  or  by  the  rules 
or  resolutions  of  the  Board  of  Justices  to  keep,  which  recotds 
shall  be  open  for  public  inspection. 

RULE  XIX. 

The  oflSce  of  the  clerk  shall  open  at  8:45  o'clock  in  the  fore- 
noon of  each  day  and  shall  remain  open  for  the  transaction  of 
business  imtil  4  o'clock  in  the  afternoon,  excepting  Saturdays, 
when  the  oflice  shall  close  at  noon,  and  the  months  of  July  and 
August,  during  which  months  the  ofiice  shall  close  at  2  o  clodc 
in  the  afternoon.  The  clerks  and  other  employees  shall  report 
for  duty  promptly  at  the  places  to  which  they  are  assigned  at  8:45 
o'clock  in  the  forenoon  of  each  day  and  shall  be  in  attendance 
until  the  close  of  the  office  or  such  later  time  as  may  be  required 
to  complete  the  business  of  the  day,  or  as  the  court  may  from 
time  to  time  direct. 

RULE  XX. 

ui)  Tlie  duties  of  the  deputy  clerks,  assistant  clerks,  and  other 
employees  shall  be  designated  by  the  clerk  in  conformity   with 
the   statutes   and   the   rules   of   thi^   court   and   subject   to    the. 
approval  of  the  justices  of  the  district  to  which  they  are  assigned 
or  a  majority  of  them. 

(b)  The  attendants  shall  while  on  duty  wear  such  uniforms 
and  badges  as  may  l»e  prescribed  by  the  Board  of  Justices.  The 
interpreter  shall  wear  an  ofiicial  badge  during  the  sessions  of  the 
court. 
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(cj  The  stenographer  shall  be  in  attendance  during  the  ses- 
sions of  the  court  and  at  such  other  times  and  places  as  the 
justice  to  whom  he  is  assigned  may  direct. 

(d)  It  shall  be  the  duty  of  the  attendants  to  maintain  order 
in  and  about  the  court  and  the  offices  thereof  and  perform  such 
other  duties  in  connection  with  the  work  of  the  court  as  the 
justices  shall  require. 

(e)  The  clerk  shall  each  month,  at  such  time  and  in  such  man- 
ner as  required  by  law  and  the  rules  of  the  finance  department 
of  the  city  of  New  York,  pay  all  moneys  received  by  him  for  tht^ 
use  of  or  on  behalf  of  the  city  during  the  preceding  month  to  the 
Comptroller  of  the  city  of  New  York.  A  summary  of  such 
receipts  and  a  detailed  statement  of  the  business  of  the  court  for 
tile  preceding  month  shall  be  filed  with  the  secretary  of  the  Board 
of  Justices  not  later  than  the  fifth  day  of  the  following  month. 

(f)  The  clerk  in  each  district  shall  keep  account  of  the  moneys 
received  by  him  and  from  day  to  day  shall  deposit  such  money* 
in  such  bank  as  the  Comptroller  of  the  city  of  New  York  may 
designate. 

RULE  XXI. 

The  clerk  in  each  district  shall  keep  the  following  books  and 
make  therein  the  entries  hereinbelow  directed: 

(a)  Books  to  be  known-  as  the  current  docket  books.  Each 
page  in  each  book  shall  be  numbered  in  a  nerieM  of  consecutive 
numbers  for  each  year  and  shall  l>e  devoted  to  one  action.  On  the 
pAge  so  numbered  the  clerk  shall  enter  the  title  of  the  action 
with  the  mimes  of  the  plaintiff  and  defendant  and  attorneys  in 
fnil,  and  in  chronological  order  the  dates  of  filing  the  summons 
and  pleadings,  and  the  verdict,  judgment,  or  other  disposition  of 
the  action  as  of  the  date  of  rendering  thereof;  aleo  all  orders  in 
the  action,  a.nd  the  date  of  the  appeal,  if  any,  together  with  the 
disposition  thereof.  Specific  entries  shall  be  made  of  the  judp- 
nient,  the  co^s  and  disbursements  as  taxed  and  the  prospective 
diiiborsements  together  with  the  execution,  if  issued,  or  transcript, 
if  given,  and  any  other  matter  affecting  the  judgment.  All 
entries  shall  be  made  in  the  action  on  the  same  page  of  the 
docket,  except  in  actions  where  the  entries  are  so  voluminous  as 
to  require  one  or  more  additional  pages,  in  w^hich  case  the  entries 
i*hall  be  continued  under  the  same  number  upon  other  page»^  of 
that,  or  a  subsequent  docket  book,  references  thereto  being  noted 
at  the  end  of  the  first  and  all  additicmal  pages. 

(b)  An  alphabetical  index  of  all  actions  entered  in  the  cur- 
rent docket  books  during  any  year  shall  be  indexed  in  the  name 
of  the  plaintiff,  or  where  there  is  more  than  one  plaintiff  in  the 
name  of  the  plaintiff  whose  name  first  appears  on  the  summons. 
The  serial  number  of  the  action  as  it  appears  in  the  current  dockt  t 
^K)ok  shall  l>e  entered  opposite  the  name  indexed. 

fe»  An  alphabetical  index  of  all  judgments  entered  in  the 
CTirrent  docket  books,  on  which  an  execution  is  issuable.  The 
judgments  shall  be  indexed  in  tb^  name  of  the  judgment  debtor; 
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or  where  there  is  more  than  one  judgment  debtor,  in  the  name 
of  each  judgment  debtor.  The  nanve  or  names  of  the  judgment 
creditor  or  creditors  shall  be  entered  opposite  the  name  of  each 
judgment  debtor.  The  serial  number  and  year  of  the  action  in 
which  the  judgment  was  rendered  shall  be  entered  opposite  the 
name  indexed. 

(d)  A  docket  'book  of  summary  proceedings  in  which  shall  be 
entered  the  date  of  the  precept,  the  time  of  its  return,  the  date 
of  filing  of  other  pleadings,  the  particulars  of  the  final  order,  the 
date  of  the  issuing  of  a  warrant  and  to  whom  the  same  was  issued, 
the  return  thereof  and  the  particulars  of  such  return.  Such 
docket  book  shall  contain  an  index  of  each  proceeding  to  be 
entered  in  the  name  of  the  petitioner.  The  requirements  as  to 
indexing  and  numbering  for  actions  shall  not  apply  to  summary 
proceedings. 

RULE  xxn. 

It  shall  be  the  duty  of  the  clerk  to  enter  upon  the  general 
calendar  provided  for  by  section  05  of  the  Municipal  Court  Code 
the  date  on  which  each  cause  is  placed  upon  said  general  calendar 
and  the  date  upon  which  it  shall  first  *be  pla(»d  on  the  trial 
calendar,  together  with  the  serial  number  of  the  cause. 

RULE  xzin. 

The  clerk  shall  upon  receipt  of  the  first  paper  of  an  action  to 
be  filed  in  his  office  -stamp  the  same  upon  the  front  page  with 
one  of  a  series  of  consecutive  numbers  and  the  proper  year  and 
immediately  make  an  entry  in  the  current  docket  book  as  pro- 
vided by  rule  twenty-one.  All  papers  thereafter  to  be  filed  in  the 
action  shall  bear  the  same  numlier  and  year  as  the  first  paper  filed 
as  aforesaid.  Each  number  shall  constitute  a  part  of  the  title  of 
such  action.  After  the  .action  shall  have  received  a  number 
the  clerk  is  authorized  to  refuse  to  rt^ceive  or  file  any  paper  upon 
which  the  number  and  year  assigned  thereto  does  not  plainly 
appear.  Whenever  a  paper  appertaining  to  any  action  begun 
prior  to  the  first  day  of  September,  1915,  is  filed  with  the  clerk, 
the  clerk  shall  upon  receipt  of  such  paper  stamp  the  same  on  the 
front  page  with  a  number,  and  the  year,  and  shall  make  such 
entries  in  the  current  docket  book  for  that  year  as  if  such  paper 
were  the  first  paper  filed  in  the  action,  and  the  clerk  shall  stamp 
or  indorse  that  number  upon  every  paper  in  «aid  action  thereto- 
fore filed  in  his  office,  and  shall  make  the  proper  entries  in  the 
docket  book  in  the  same  manner  as  if  such  docketing  had  he&i 
begun  with  the  first  paper  in  such  action. 

RULE  XXIV. 

Whenever  a  cause  of  action  and  all  papers  relating  thereto  are 
transferred  from  one  district  to  another,  the  derk  in  the  district 
to  which  the  action  has  been  transferred  shall  stamp  the  same 
with  a  serial  num'l>er  and  the  year,  as  if  it  were  the  first  paper  filed 
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in  hiB  office  and  shall  make  proper  entries  in  the  current  docket 
book,  as  if  such  docketing  had  been  begun  with  the  first  paper  in 
such  action.  Where  an  action  shall  be  transferred  from  one  dis- 
trict to  another  for  trial  only,  the  clerk  of  the  district  to  which 
the  cause  shall  have  been  transferred  for  trial  shall  not  0tamp  the 
papers  with  any  serial  number  nor  make  any  entrios  in  the  cur- 
rent docket  book,  but  shall  make  an  appropriate  minute  upon  the 
general  or  trial  calendar  and  shall  after  the  conrUisi<m  of  the 
trial  upon  the  rendering  of  the  verdict  or  receipt  of  the  justice's 
decision  forthwith  remit  all  the  papers  in  the  action  to  the  clerk 
of  the  district  from  which  the  same  has  been  transferred. 

KULE  XXY. 

The  notice  of  the  filing  of  an  appeal  as  provided  by  section  157 
of  the  Municipal  Court  Code  shall  be  given  by  the  clerk  immedi- 
ately upon  the  filing  thereof  by  mailing  a  prepaid  postal  card,  to 
the  attorney  for  the  respondent,  addressed  to  his  office,  or  where 
the  respondent  has  not  appeareti  by  attorney,  to  the  respondent 
at  his  address.  A  minute  of  the  mailing  of  such  notice  shall  be 
entered  in  the  current  docket  book. 

KULE  XXVL 

a.  The  stenographer's  minutes  of  the  trial  shall  be  transcribed 
and  typewritten  on  such  paper  and  in  such  manner  so  as  to  con- 
form with  the  rules  in  thaf  respect  which  may  from  time  to  time 
)je  adopted  by  the  Appellate  Terms  for  the  First  and  Second 
Departments,  respectively. 

(b)  The  fees  of  the  stenographer  for  a  transcript  of  his  minutes 
piiriiuairt  to  se(*ti<m  177  of  the  Municipal  Court  Code  shall  be 
clepo9ite<i  with  the  clerk  of  the  district  where  the  action  or  pro- 
ceeding irt  pending,  who  upon  filing  of  the  transcript  shall  pay  the 
amount  deposited  to  the  st<»i»ographer.  The  deposit  must  be  made 
by  the  appellant  within  five  days  after  the  filing  of  the  notice  of 
appeal  as  provided  by  section  L57  of  the  Municipal  Court  Code, 
and  within  ten  days  after  such  deposit  the  stenographer  must 
file  the  transcript  of  his  minutes  with  the  clerk. 

RULE  XXVIL 

Where  a  demand  for  a  transfer  of  an  action  to  the  proper  dis- 
trict has  been  filed  in  act»ordanoe  with  subdivision  2  of  section 
17  of  the  Municipal  Court  Code  the  application  for  the  transfer 
nnist  bo  made  to  the  court  on  notice  to  the  plaintifi*. 

RULE  xxvm. 

WTiere  two  or  more  defendants  are  joined  in  an  action  the 
plaintiflf  shall  file  the  summrms  or  the  summons  and  complaint 
with  proof  of  service  upon  the  first  defendant  served  as  re<^uired 
l»y  4ubdivision  .3  of  section  22  of  the  .Municipal  Court  Code  and 
shall  file  proof  of  service  upon  the  other  defendants  within  two 
days  after  service  upon  each  of  them. 
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RULE  XXIX. 

Where  the  clerk  's  required  to  enter  judgment  forthwith  upon 
the  defendant's  failure  to  answer  pursuaiTt  to  section  80  of  the 
Municipal  Court  Code,  the  plaintiff  may  at  any  time  before  entry 
of  judgment  file  with  the  clerk  a  request  in  writing  not  to  enter 
judgment  against  one  or  more.defendants  specified  in  said  request. 
Upon  the  filing  of  such  a  request  entry  of  judgment  shall  be  post- 
p<meil  until  the  filing  of  a  further  request  to  enter  judgment. 

RULE  XXX. 

Where  the  clerk  upon  defendant's  failure  to  answer  must  aficer- 
tain  the  amount  due  to  the  plaintiff  before  entry  of  judgment  as 
required  by  section  80  of  the  Municipal  Court  Code,  the  plaintiff 
shall  file  a  statement  setting  forth  the  facts  constituting  the 
cause  of  action.  The  statement  must  be  made  by  the  affidavit 
of  the  person  specified  in  8cH*ti(m  535  of  the  Code  of  Civil 
Procedure. 

RULE  XXXL 

Where  a  notice  of  special  appearance  is  filed  pursuant  to  sub- 
division 8  of  section  78  of  the  Municipal  Court  Code  the  hearing 
shall  lie  brought  on  in  the  manner  provided  by  section  9d  of  said 
code  for  bringing  a  cause  on  for  trial. 

RULE  XXXII. 

The  notice  of  trial  required  by  section  &5  of  tlie  Municipal 
Court  Code  to  be  filed  with  the  clerk,  must  be  so  filed  at  least 
three  davs  before  the  date  fixed  for  trial. 

RULE  XXXIII. 

Where  both  parties  appear  by  attorney,  copies  of  all  pleadings, 
notices,  demands  and  otiier  pa|>ers  in  an  action,  which  are  re- 
quired to  l)e  filed  with  the  clerk,  shall  be  served  by  the  attorney 
filing  the  same  upon  the  attorney  for  the  adverse  party,  with 
notice  of  the  date  of  filing,  within  one  day  of  the  date  of  such 
filing. 

RULE  XXXIV. 

The  security  for  coatw  which  plaintifi*  may  be  required  to  give, 
aw  prescribed  in  title  3  of  chapter  21  of  the  Code  of  Civil  Pro- 
cedure, shall  be  in  such  amount  as  the  court  or  a  justice  thereof 
mav  direct,  bnt  in  no  case  leas  than  twentv-five  dollars.  An  order 
to  give  additional  security  may  be  made  by  the  court  on  notice, 
from  time  to  time,  as  provided  in  section  3270  of  the  Code  of 
Civil  Procedure. 
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ARBITSATION  AND  CONCILIATION  RULES  IN  THE  MUNICI- 
PAL COURT  OF  THE  CITY  OF  NEW  YORK. 

Pursuant  to  sub-divieion  six  of  section  six  and  sub-diviaioa  six 
of  section  eight  of  the  Municipal  Ck)urt  Code  the  Board  of 
•Jttgtiees  of  the  Municipal  Court  of  the  City  of  New  York  hereby 
establish  a  system  of  arbitration  and  adopt  the  following  rules: 

RULE  I. 

The  parties  to  any  controversy,  except  infante  and  incom- 
petents, may  Hubmit  the  same  for  arbitration  to  a  Justice  of  this 
cuart  or  to  any  other  person  upon  whom   they  shall  agree. 

RULE  n. 

The  persons  desiring  an  arbitration  shall  sign  a  consent  which 
^all  (fmtain  the  name  of  the  arbitrator,  a  bri«f  recital  of  the 
nature  of  the  controversy  to  be  determined  and  a  statement 
that  thrv  will  abide  bv  these  rules.  The  consent  must  be  filed 
with  the  clerk  of  one  of  the  districts,  which  district  shall  be 
the  proper  district  for  all  further  pr<K*eedings,  and  a  copy  thereof 
shall  \}f  given  by  the  parties  to  the  arbitrator. 

RULE  III. 

The  arbitrator  shall  forthwith  pr<K*eed  to  hear  the  controv^^rsy. 
He  shall  not  be  liound  by  the  rules  of  evidence,  but  may  receive 
such  evidence  as  seems  to  him  equitable  and  proper.  Either 
party  may  Ix*  represented  by  counsel,  but  no  record  of  the  pro- 
ceedings before  the  arbitrator  shall  be  kept.  No  expense  shall 
he  incurred  by  him  except  upon  the  consent  in  writing  of  the 
parties. 

RULE  IV. 

After  t^e  first  hearing  neither  party  may  withdraw  from  the 
arbitration  unless  lK)th  parties  consent  to,  or  the  arbitrator 
dirpTt-s  a  discontinunnce  of   the   proceeding. 

RULE  V. 

The  arbitrator  shall  make  his  award  in  writing  and  file  the 
stnie  forthwith,  together  with  his  opinion,  if  any,  with  the 
elerit  nf  the  proper  district.  Unless  both  parties  file  a  reqtiest 
in  writing  not  to  enier  judgment,  the  clerk  shall  within  two 
<layi  after  the  filing  of  the  award  enter  judgment  in  accordance 
therewith,  provided  the  award  has  been  filed  within  thirty 
•li.v*  from  the  date  of  filing  the  cimsent.  The  time  within 
which  the  clerk  shall  enter  judgment  may  be  extended  by  a 
stipulation  in  writing  for  a  further  period  of  not  to  exceed 
thirty  da  vs. 

RULE  VI. 

The  clerk  in  each  district  shall  keep  a  docket  wherein  proper 
entries  of  all   prtK'eedings   shall   be  made. 
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RULB  VII. 

No  fees. or  di&bursements  of  any  kind  shall  be  demanded  or 
received,  except  as  hereinabove  provided. 

Foims. —  The  consent,  award  and  judgment  must  be  ih  sub- 
stantially the  following  form,  the  blanks  being  properly  filled: 

Consent. —  Municipal  Court  of  the  City  of  New  York.  Bor- 
ough of   ,   District. 

We,    residing       at    and     

residing  at hereby  designate as  arbitrator 

to  hear  and  determine  the  following  controversy  existing  between 
us.  viz: 

We  agree  that  the  arbitrator  proceed  in  accordance  with  the 
rules  of  the  Municipal  Court  of  the  City  of  New  York  and  do 
hereby  declare  that  we  know  said  rules  and  that  we  will  abide 
by  them. 


Dated   191.. 

Award. —  I,  ,  the  arbitrator  appointed  pursuant  to 

a  consent  signed  by   and   and  filed  in  the 

office    of    the    clerk    of    the    Municipal    Court    for    the     

District,  Borough  of  on  the day  of , 

191 . .  to  hear  and  determine  the  controversy  therein  specified, 
hereby  certify  that  I  have  heard  the  parties  to  said  contro- 
versy and  the  evidence  submitted  by  them  and  find  and  decide 
that 


Dated  New  York,    ,  191 . . 

Arbitrator. 

Judgment. —  Upon    the   consent    filed    on    the    day   of 

,  191 .  .   and  the  award  of    arbitrator,  filetl  on 

the    day   of    191 . . ,  judgment   is    entered  x 

in    favor    of    against    for    the    sum    of 

dollars  ($....). 

Dated   ,  191.. 


Clerk. 
X  (or  insert  such  other  judgment  in  accordance  with  the  aw^ard). 

Pursuant  to  subdivision  six  of  section  six  and  subdivision  five 
of  section  eight  of  the  Municipal  Court  Ccxle,  the  Board  of 
Justices  of  the  Municipal  Court  of  the  City  of  New  York 
hereby  establish  a  system  of  conciliation  and  adopt  the  follow- 
ing rules 
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SULBL 

Any  ptfflon  having  a  claim  which  in  his  opinion  may  be 
ftdjustea  without  resort  to  an  action  at  law  may  apply  to  Ithe 
elerk  in  any  district  for  the  issuance  of  a  notice  of  conciliation. 

RULE  n. 

Tbe  elerk  shall  immediately  fix  a  date  for  hearing  and  inform 
the  applicant  of  such  date  when  the  request  for  the  notice  ,\» 
presented  and  shall  forthwith  mail  the  notice  to  the  adverse^ 
party  at  the  address  given  -by  the  applicant.  At  least  three 
days  notice  shall  be  given,  exclusive  of  the  day  of  mailing. 
The  hearing  shall  be  had  in  any  district  which  the  applicant 
may  specify. 

RULE  m. 

Hearings  of  conciliation  shall  be  had  in  each  district  on 
BQch  day  or  days  of  each  week  as  the  justices  of  each  district 
may  designate.  Where  there  is  more  than  one  part  of  the  court 
establish^,   the  hearing  shall  be  had   at  Part   I. 

RULE  IV. 

llie  cases  in  conciliation  shall  be  heard  informally.  The 
JDstice  hearing  the  case  shall  endeavor  to  efTect  an  amicable 
and  equitable  adjustment  beetween  the  parties.  He  may,  in 
hi«  discretion,  permit  either  party  to  be  assisted  by  counsel, 
hut  no  record  of  the  proceedings  before  him  shall  be  kept.  He 
shall  not  be  bound  by  the  rules  of  evidence,  but  may  receive 
such  evidence  as  seems  to  him  equitable. 

RULE  V. 

The  Justice  shall  direct  the  clerk  to  make  an  entry  in  the 
docket  hereinafter  referred  to,  of  the  terms  of  the  settlement  or 
of  the  failure  thereof.  No  judgment  or  order  enforceable  by 
process  of  law  shall  be  rendered  or  made  by  the  Justice. 

RULE  VI. 

The  Justice  before  whom  the  hearing  in  conciliation  was  had 
shall  not  take  part  in  any  trial  between  the  same  parties  involv- 
hig  the  same  controversy. 

RULE  vn. 

The  clerk  of  each  distri.^t  shall  keep  a  docket  wherein  proper 

entries  of  all  proceedings  shall  be  made.     Such  record  may  not 

be  offered  in  evidence  or  referred  to  upon  any  subsequent  trial 

of  the  controversy. 
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RULE  vni. 

If  the  hearing  is  to  be  had  in  a  district  other  than  wherein 
the  notice  has  been  issued,  the  clerk  issuing  the  notice  shall 
forthwith  notify  in  writing  the  clerk  of  the  district  in  which 
the  hearing  is  set,  of  the  names  of  the  parties,  and  the  dates 
of  mailing  the  notice  and   of   the  hearing. 

RULE  IX. 

Parties  appearing  voluntarily  may  submit  their  controversy  to 
a  Justice  for  conciliation  without  the  issue  of  a  notice,  but  other- 
wise subject  to  these  rules. 

RULE  X. 

No  fees  or  disbursements  of  any  kind  shall  be  demanded  or 
received. 

Form. —  The  notice  of  conciliation  shall  be  in  substantially 
the  following  form,  the  blanks  being  properly  filled: 

Municipal    Court    of    the    City    of    New    York,    Borough    of 

,    District. 

To    

residing  at    having  presented  a  claim 

against  you   for    amounting  to    Dollars, 

you   are   hereby    requested    to   appear   before   a  Justice   of   this 

Court  at  the  Court  House  of  District,  Borough  of 

situated    at     on    the day    of 

191 . . ,  at  M.,  for  the  purpose  of  an  amicable 

adjustment  of  the  controversy. 


Clerk. 
Dated  New  York,    ,  191.. 
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RVLSS   OF  THS  APPELLATE  TERM  OF  THE  SUPREME 
COURT  IN  THE  FIRST  DEPARTMENT. 

Rules  fob  the  Hearing  of  Appeals  fbom  the  City  Court  of 
THE  City  of  New  York  and  from  the  Municipal  Court  in 
the  Boroughs  of  Manhattan  and  The  Bronx. 

RULE  I. 
Tenns. —  There  shall  be  a  term  of  the  Supreme  Court  for  the 
hearing  of  appeals  from  the  City  Court  and  the  Municipal  Court 
of  the  City  of  New  York,  in  the  Boroughs  of  Manhattan  and 
The  Bronx  which  shall  commence  on  the  first  Monday  of  October, 
XoTember,  Itecember,  January,  February,  March,  April,  May  and 
June  in  each  year  and  shall  continue  from  day  to  day  during  each 
of  said  months  until  all  appeals  ready  for  hearing  are  heard  and 
disposed  of.  This  term  of  the  court  shall  hold  its  sessions  in  the 
Court  House  in  the  County  of  New  York,  and  shall  be  held  by 
three  Justices  of  the  Supreme  Court,  duly  designated  to  hold 
stid  term,  and  shall  be  known  as  the  Appellate  Term. 

RULE  n. 

Appeals. —  The  clerk  of  such  term  of  the  Supreme  Court  shall 
make  up  a  calendar  of  all  appeals  to  be  heard  each  term  and 
publish  the  same  in  the  Law  Journal  at  least  eight  days  before 
the  commencement  of  the  term. 

All  appeals  from  the  City  Court  in  which  the  return  duly 
printed  as  required  by  the  General  Kules  of  Practice  has  .been 
auly  filed  with  the  clerk  of  such  term  at  least  ten  days  before  the 
first  day  of  the  term,  with  ten  printed  copies  thereof  and  an 
admission  of  service  or  an  affidavit  showing  the  service  of  three 
printed  copies  upon  the  attorney  for  the  respondent,  shall  be 
placHl  upon  such  calendar. 

All  appeals  from  the  Municipal  Court  in  which  the  return 
made  up  as  required  by  Rule  IV  of  this  court  has  been  filed  with 
the  clerk  of  such  term  at  least  ten  days  before  the  commencement 
thereof  shall  f»e  placed  upon  such  calendar. 

Appeals  shall  be  placed  upon  the  calendar  in  the  order  in  which 
the  game  are  filed  and  shall  continue  thereon* 4in til  disposed  of. 
An  appeal  may  be  brought  to  a  hearing  upon  notice  by  either 
ptrty  of  not  less  than  eight  days,  which  notice  must  be  filed  as 
provided  by  Rule  V  of  this  court.  If,  after  being  regularly 
placed  upon  the  calendar,  neither  party  brings  it  to  a  hearing 
until  after  the  same  has  l>een  on  the  calendar  for  at  least  two 
terms,  the  court  must  dismiss  the  appeal  unless  it  directs  thf 
same  to  be  continued  for  cause  shown. 

Tf  the  appellant  does  not  appear  upon  the  call  of  the  calendar, 
the  judgment  or  order  appealed  from  shall  be  affirmed.  If  the 
appellant  appears  and  the  respondent  fails  to  a{5pear,  the  appel- 
lant may  either  a^gue  or  submit  his  case,  but  judgment  of  reversal 
by  default  will  not  be  allowed. 
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RULES  OF  THE  APPELLATE  TERM  OF  THE  SUPREME 
COURT  IN  THE  SECOND  JUDICLAL  DEPARTMENT. 


(Amended  Feb.  2,  191S.) 

Relating  to  the  Heabino  of  Appeals  sbom  the  Municipal 
Court  and  the  Makino  and  Heasino  of  Motions  in  saiu 
Appellate  Tbbm. 

RULE  L 

Calendar  of  Appeals^ — The  clerk  of  said  Appellate  Term  shall 
at  least  eight  days  before  the  first  day  of  an  appointed  term 
thereof,  prepare  a  calendar  of  all  the  appeals  to  that  court  in 
which  the  returns,  conformable  in  all  respects  with  section  161 
of  the  New  York  City  Municipal  Court  Code  and  with  Rule  III. 
have  been  filed  ten  days  prior  to  the  commencement  of  such  term. 
Such  appeals  shall  be  placed  upon  said  calendar  according  to  the 
date  of  the  filing  of  the  returns,  respectively,  shall  be  brought  on 
for  hearing  in  the  manner  provided  in  Rule  IV,  and  shall  'be  con- 
tinued on  said  calendar  until  disposed  of. 

RULE  n. 

Motion  to  Dismiss  for  Want  of  Return.— If  the  appellant  fails 
to  procure  the  return  on  appeal  to  be  made  and  filed  as  prescribed 
in  section  161  of  said  Municipal  Court  Code,  the  respondent  may 
move  to  dismiss  the  appeal,  and  mich  appeal  shall  be  dismissed 
unless  the  justices  assigned  to  hear  the  same  shall,  for  good 
reason  shown,  extend  the  time.     (As  amended  Feb.  2,  1016.) 

RULE  IIL 

Returns,  Points,  etc. —  The  stenographer's  minutes,  attached  to 
the  return,  and  the  points  on  appeal,  shall  be  printed  or  type- 
written upon  white  paper  of  the  quality  and  weight  prescribed  in 
section  796  of  the  Code  of  Civil  Procedure,  shall  be  of  uniform 
size,  namely,  ten  and  one-half  inches  in  length  and  eight  inches 
in  width;  the  stenographer's  minutes  shall  he  numbered  at  the 
l)ottom  of  the  page,  fastened  at  the  left  hand  edge,  bound  with 
suitable  cover,  and  appropriately  indexed.  Such  points  shall  \>e 
fastened  on  the  left  hand  edge  thereof  and  the  numl>er  of  the 
appeal  shall  be  indicated  thereon,  and  on  the  upper  right  hand 
corner  of  the  p<')int8  submitted  to  the  court  shall  appear  the  name 
of  the  counsel  arguing  or  submitting  the  same. 

All  returns  on  appeal,  including  the  evidence,  the  exhibits  and 
all  papers  relating  tlieieto.  all  points,  briefs  and  all  motion 
papers  for  aubniission  to  the  court  must  be  flat  and  so  delivered 
to  the  clerk  of  the  Appellate  Term :  all  motion  papers  for  sub- 
nii-^ion  to  the  Appellate  Term,  or  to  a  justice  thereof,  must  com- 
l)ly  with  the  foregoing  conditions  as  to  quality  and  weight.  The 
exhibits  ofl'ered  by  each  party  .shall  be  copied  in  typewriting  and 
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annexed  to  the  return  in  the  order  of  their  admisftion  in  evidence^ 
and  the  originals  thereof  shall  also  be  returned  separate,  attached 
in  the  order  in  which  they  are  numbered  or  lettered  and  placed 
flat  in  an  appropriate  envelope,  plainly  marked,  and  enclosed  in 
the  return  envelope.  The  opinion  of  the  Municipal  Court  Justice^ 
if  any,  must  be  included  in  the  return. 

Returns  on  appeal  from  orders  must  be  accompanied  hy  a 
certificate  from  the  clerk  of  the  Municipal  Court  that  the  return 
contains  the  pleadings,  if  any,  all  affidavits  and  other  papers 
recited  in  the  order  appealed  from.     (As  amended  Feb.  2,  1916.) 

RULE  IV. 

Hoticing  Appeals  for  Hearing. —  After  the  filing  of  the  return 
therein  an  appeal  may  be  brought  to  a  hearing  upon  notice  of 
either  party  oi  not  less  than  eight  days,  which  notice,  with  proof 
of  sen-ice  thereof,  must  be  filed  with  the  clerk  of  the  Appellate 
Term  on  or  before  the  Monday  preceding  the  first  day  of  the 
term.  If  the  parties  to  an  appeal  shall  fail  to  bring  the  same  to 
a  hearing  for  at  least  two  terms  after  the  same  had  been  regu- 
larly placed  on  the  calendar,  the  court  must  dismiss  such  appeal 
unless  it  directs  its  continuance  for  good  cause  shown. 

If  the  appellant  does  not  appear  upon  the  call  of  the  calendar 
the  judgment  or  order  appealed  from  shall  be  affirmed.  If  the 
appellant  appears  and  the  respondent  fails  to  appear,  the  ap- 
pellant may  either  argue  or  submit  his  case,  but  judgment  of 
reversal  by  default  will  not  be  allowed. 

RULE  V. 

Hearing  of  Appeals;  Points  and  Filing  Same. —  The  appellant 
ihalL  on  or  l)efore  the  Monday  preceding  the  first  day  of  the  term 
rt  which  the  appeal  is  noticed  for  argument,  file  with  the  clerk 
of  the  Appellate  Term  three  original  copies  of  his  points  to  be 
QBed  on  the  hearing  and  shall  also,  on  or  'before  the  same  day, 
#np  a  ofipy  of  said  points  on  the  respondent  or  his  attorney, 
rpon  failure  to  file  and  serve  said  points  the  appeal  may,  when 
'^llt'd  in  its  regular  order  on  the  calendar  for  argument,  be  dis- 
mis«»d,  or  the  hearing  thereof  adjourned  to  the  next  term,  as  the 
Wiurt  may  determine.  Not  later  than  twelve  o'clock  mx)n  on  the 
friday  preceding  the  first  day  of  the  term,  the  respondent  must 
serve  a  copy  of  his  points  upon  the  appellant  or  his  attorney  and 
file  with  the  clerk  three  original  copies  thereof,  to  be  used  upon 
nieh  argument  and  hearing.  No  further  time  for  filing  points 
^11  ^  granted  and  no  other  points  will  be  received  unless  the 
ttwrt  shall,  by  its  own  motion,  direct  further  points  to  be 
rohmitted. 

Xo  appeal  will  be  heard  or  received  on  submission  unless  it  has 
l*en  noticed  for  argument  and  proof  of  service  thereof  has  been 
filed  as  provided  in  Rule  IV.  and  all  appeals  must  \ye  heard  or 
^Hmitted  when  regularly  called  for  argument,  unless  the  court, 
f^canse  shown,  shall  adjourn  the  hearing  until  a  subsequent  dav. 
Xo  appeal  shall  be  submitted  without  argument  unless  the  points 
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have  been  filed  and  served  as  hereixvbefore  provided,  and  in  the 
argument  of  an  appeal  not  more  tlian  fift^n  minutes  flhall  be 
occupied  by  counsel  on  either  side  except  by  permission  of  ilie 
court.     (As  amended  Feb.  2»  191(6.) 

• 

KULE  VL 

Judgments,  Orders  and  Resettlements. —  The  judgment  or  order 
of  the  Appe]lat<>  Term  shall  be  entered  in  the  office  of  the  clerk 
of  the  county  embracing  tlie  district  of  the  Municipal  Court  vrhenoe 
the  appeal  comes,  and  tlie  return,  with  a  certified  copy  of  the 
judgment  or  order  attached  thereto,  and  all  papers  on  which  the 
appeal  was  heard,  s^all  be  remitted  to  the  Municipal  Court  in*  the 
district  from  which  the  appeal  was  taken,  as  provided  in  section 
163  of  the  Municipal  Court  Code.  If,  however,  a  motion  for 
reargument  or  an  application  for  leave  to  appeal  to  the  Appellate 
Division  is  made,  the  return  on  such  appeal  shall  'be  retained  by 
the  clerk  of  the  Appelkiu*  Term  until  the  motion  is  decided,  and 
if  a  new  trial  has  been  ordered  and  the  day  fixed  for  such  new 
trial  shall  intervene  the  submission  and  decision  of  "SUch  motion, 
then  the  day  fixed  for  such  new  trial  shall  be  adjourned  for  three 
weeks  from  that  day. 

Except  when  the  Appellate  Term  shall  otherwise  direct,  all 
decisions,  either  in  cases  upon  appeal  or  on  motion,  will,  when 
announced,  'be  accompanied  by  an  order  duly  signed. 

A  motion  for  resettlement  of  an  order  must  'be  made  within  ten 
days  after  its  entry  and  upon  two  days'  notioe  to  the  adverse 
partv  or  his  attorney. 

RULE  VII. 

Motions  Generally. —  Five  days*  notice  of  motion  shall  be  given 
of  all  motions  made  in  the  Appellate  Term,  and  all  motions 
noticed  for  the  first  day  of  the  term,  whether  upon  an  order  to 
show  cause  or  on  regular  notice  of  motion,  with  proof  of  service 
thereof,  and  a  note  of  issue,  must  be  filed  with  the  clerk  of  the 
Appellate  Term  on  the  Thursday  preceding  the  commencement  of 
the  terra.  The  motion  calendar  will  be  published  on  the  Saturday 
preceding  the  commencement  of  the  term,  but  no  motion  will  he 
placed  thereon  except  upon  compliance  with  this  rule  and  Rule 
III  so  far  as  applicable.  Briefs  of  counsel  and  the  answering 
Bifida vits,  if  any,  must  be  filed  with  the  clerk  on  or  before  twelve 
o'clock  noon  on  the  Saturday  preccniing  the  first  day  of  the  term. 
All  motions,  including  those  made  under  Rule  TI  may  be  made 
returnable  any  day  of  the  term,  must  be  submitted  withoirt  argu- 
ment, and  when  relating  to  a  pending  appeal  the  calendar  number 
of  such  appeal  shall  be  indicated  on  the  first  page  thereof,  to  the 
right  of  the  title  of  the  action.     (As  amended  Feb.  2.  lftI6.) 

RULE  VIII. 

Motion  for  Re-argnments  and  Applications  for  Leave  to  Appeal. 

—  Motions  for  reargument  and  applications  for  leave  tx>  app'al 
to  the  Appellate  Division  in  the  Second  Judicial  Department  frrm 
a  judgment  or  an  order  of  the  Appellate  Term,  bi**^  noon  affi- 
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davits  Betting  forth  concisely  the  matters  claimed  to  have  been 
overlooked  or  misapprehended  by  the  court,  a  concise  statement 
of  the  grounds  of  alleged  error,  and  the  reasons  why  said  motion 
should  be  granted  or  such  application  be  allowed,  with  appro- 
priate reference  to  the  authorities  relied  upon,  may  be  made  and 
submitted  to  the  justices  who  heard  such  appeal,  after  five  days' 
notice  thereof  to  the  adverse  party,  provided  the  motion  papers 
be  served  within  ten  d«y«  after  the  entry  of  the  order  determining 
said  appeal;  all  papers  to  be  uned  on  such  miotion,  together  with 
a  copy  of  the  opinion,  if  any,  and  briefs  of  counsel,  shall  be  deliv- 
ered to  the  clerk  of  the  court  within  fifteen  days  after  such  deter- 
mination and  thereupon  deemed  submitted,  without  argument. 

An  appeal  to  the  Appellate  Division  from  an  order  granting  a 
new  trial  will  not  be  allowed  unless  the  party  so  applying  files 
with  his  notice  of  application  for  such  leave  to  appeal  a  stipula-- 
tiun  that  if  the  order  appealed  from  be  affirmed  or  the  appeal 
therefrom  he  dismissed,  judgment  a<bsolute  may  'be  rena^red 
igainst  him. 

Motions  for  leave  to  appeal  to  the  Appellate  Term  from  an 
order  of  the  Municipal  Court  pursuant  to  the  provisions  of  para- 
^aph  VII  of  section  1.54  of  the  Munictjial  Court  Code,  may  be 
made  to  the  justices  of  the  Appellate  Term  or  one  of  them,  pro- 
vided such  application  has  first  been  made  to  and  denied  by  the 
justice  of  the  Municipal  Court  making  the  order  sought  to  be 
reviewed.  The  motion  mu9t  ibe  made  upon  the  record  in  the  court 
below,  a  copy  of  the  opinion,  if  any,  of  the  justice  making  the 
order,  and  a  concise  statement  of  the  ground  oi  the  alleged  error. 
The  motion  may  be  made  after  five  days'  notice  thereof  to  the 
adverse  party,  provided  the  motion  papers  be  served  within  ten 
days  after  the  order  of  the  justice  of  the  Municipal  Court  denying 
leave  to  appeal  was  made.  The  motion  papers  shall  be  delivered 
to  the  clerk  of  the  Appellate  Term  within  fifteen  days  after  the 
making  of  the  order  by  the  justice  of  the  Municipal  Court  deny- 
ing leave  to  appeal,  except  that  after  the  last  Monday  of  June 
the  same  nwiy  be  delivered  to  the  clerk  of  the  Appellate  Term  at 
any  time  prior  to  the  Monday  preceding  the  beginning  of  the  next 
succeeding  Appellate  Term. 

A  party  seeking  a  stay  pending  a  motion  for  reargtrment,  or 
asking  leave  to  appeal  to  the  Appellate  Term,  or  applying  for 
allowance  of  an  appeal  to  the  Appellate  Division  as  hereinbefore 
provided,  must  give  to  the  adverse  party  five  days*  notice  of  such 
application,  and  the  motion  papers  shall  show  proof  of  such 
service. 

All  papers  in  motions  provided  for  by  this  rule  shall  'be  deliv- 
ered to  the  clerk  of  the  Appellaite  Term  and  thereupon  be  deemed 
submitted,  without  argument,  and  the  clerk  shall  bring  the  same 
to  the  attention  of  the  court,  or  one  of  the  justices  thereof,  as 
the  provision  for  such  motion  may  require. 

lu  motions  for  reargument  or  for  leave  to  appeal  to  the  Appel- 
late Division  an  endorsement  must  be  made  upon  the  motion 
papers,  statincr  the  term  of  the  court  at  which  the  case  was 
arjriit!^  or  submitted. 

218 


KULKS  OF  APPELLATE  TERM,  i>ECOND  DEPARTMENT. 


CALENDAR  RULES  ADOPTED  BY  THE  APPELLATE  TSRH. 


RULSL 

The  regular  day  calendar  of  appeals  from  orders  and  judgments 
will  be  called  on  the  first  and  succeeding  days  of  each  term  at 
one  o'clock  P.  M.     (Afl  amended  Feb.  2,  l^l^O.) 

RULE  IL 

If  an  appeal  upon  the  calendar  is  affected  by  a  motion,  the 
motion  papers  and  the  note  of  issue  must  be  endorsed  with  the 
calendar  number  of  such  appeal. 

RULE  ni. 

Briefs  of  counsel,  when  reference  therein  is  made  to  the  testi- 
mony given  upon  the  trial,  must  give  the  number  of  the  folio 
or  the  page  in  the  record.  If  the  appellant's  'brief  fails  to  comply 
with  this  rule,  the  appeal  may  he  dismissed.  If  the  respondent's 
1)rief  is  deficient  in  this  respect,  the  appeal  may  be  considered  on 
the  appellant's  brief  alone. 

Adopted  February  2,  1919. 
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RULES  OF  THE  COURT  OF  CLAIMS.i 
Adopted  November  8,  1916;  in  effect  January  I,  1917. 

RULE  L 

Amendments. —  Claims,  counterclaims  and  replies  may  be 
amended  upon  order  of  the  court  or  a  judge  thereof. 

The  order  granting  the  amendment  must  set  forth  verbatim 
the  amended  part  or  parts  of  the  pleading  and  by  the  necessarj' 
references  to  the  original  pleading  must  indicate  where  the 
changes  in  the  original  pleading  are  made. 

The  amended  pleading  must  recite  on  its  face  the  date  when 
the  order  permitting  the  amendment  was  granted. 

Except  when  the  order  permitting  the  amendment  is  made  dur- 
ing the  course  of  the  trial  of  a  claim  or  counterclaim,  or  unless 
the  order  permitting  the  amendment  otherwise  directs,"  the  party 
securing  the  order  must  file  in  the  clerk's  office  at  Albany  within 
ten  days  after  the  ordor  permitting  the  amendment  is  granted 
an  original  and  twelve  copies  of  the  entire  pleading  as  amended, 
and  he  must  within  the  same  time  serve  upon  the  adverse  party 
a  duplicate  original  thereof. 

RULE  n. 

Answers. —  The  state  is  not  required  to  answer  a  claim  and  all 
allegations  in  the  claim  are  treated  as  denied. 

RULE  III. 

Appeal.2 — Except  as  otherwise  directed  by  these  rules,  the 
practice  on  appeal  shall  be  the  same  as  that  in  the  supreme  court 
and  court  of  appeals. 

RULE  IV. 

The  suocesflful  party  on  appeal  must  file  i-nr  the  clerk  V  office  of 
the  court  of  claims  at  Albany  the  original  printed  case  on  appeal 
together  with  a  certified  copy  of  the  order  of  the  appellate  court 
remitting  the  proceedings  to  the  court  of  claims  within  ten  days 
tfter  said  order  is  filed  in  the  clerk's  office  of  said  appellate  court, 
together  with  (1)  an  ariginal  and  two  copies  of  his  proposed 
Older  making  the  order  or  judgment  of  the  appellate  court  the 
order  or  judgment  of  the  court  of  claims,  and  (2)  an  original 
tnd  two  copies  of  his  proposinl  judgment  of  the  court  of  claims 

*Sec.  265  of  thi*  code  of  ofvll  procedure  provides  ns  follows:  "  The 
<WDrt  may  establish  rules  for  Its  frovprninent.  and  the  re^ilation  of 
practice  therein ;  prescribe  the  formn  and  methods  of  procedure  before 
It.  vacate  or  nnodlfy  Judfnients.  and  frrant  new  trials,  and  except  as 
otherwise  provided  In  said  rulefi  and  ref^ulatlons,  or  the  code  of  civil 

Srocedure,  the  practice  shall  be  the  same  as  in  the  supreme  court. 
>alea  of  the  board  of  claims  or  former  court  of  claims,  now  In  farce, 
shall  continue  to  be  the  rules  of  the  court  of  claims  until  changed  by 
nich  court." 

-See  sections  275  to  278,  Inclusive,  of  the  code  of  civil  procedure 
rrlatWe  to  appeals  from  orders  and  Jadgnients  of  the  court  of  clninis. 
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the  service  of  *Buch  notice,  a  copy .  of  the  moving  papers  and  a 
statement  in  such  affidavit  setting  forth  the  reasons  why  a  stay 
should  be  granted,  an  application  for  a  stay  will  be  entertained 
Application  for  such  order  must  be  made  to  the  justices  of  the 
Appellate  Term  who  heard  the  appeal,  or  one  of  them,  by  filing 
the  same  with  the  clerk  of  the  Appellate  Term,  by  whom  it  will 
be  brought  to  the  attention  of  the  court. 

NOTES. 

The  motion  may  be,  and  usually  is,  in  the  alternative  either 
for  re -argument  or  leave  to  appeal. 

When  a  re -argument  of  an  appeal  from  an  order  or  judgment 
of  the  City  Court  is  granted,  the  clerk  of  the  Appellate  Term 
places  the  case  upon  the  calendar  of  the  next  term  after  the 
filing  of  the  order.  No  new  notice  of  argument  need  be  served 
or  filed.  The  case  will  be  called  in  the  regular  order,  must  be 
submitted  without  oral  argument  and  will  be  referred  by  the 
justices  sitting  in  that  term  to  the  justices  who  heard  the  appeal 
in  the  first  instance,  unless  it  is  a  case  where  a  re -argument  is 
ordered  to  be  heard  de  novo,  in  which  event,  it  will  be  heard  by 
the  justices  then  sitting  as  though  it  was  on  the  calendar  for 
the  first  time.  Copies  of  the  briefs  used  upon  the  original  hear- 
ing may  be  handed  up  at  the  call  of  the  calendar  or  filed  with 
the  clerk  prior  thereto.  They  need  not  be  re-served  upon  the 
opposing  party.  If,  however,  the  moving  party  intends  to  raise 
any  new  point  not  referred  to  in  his  original  briefs  or  to  cite 
new  authorities  a  copy  of  such  supplemental  'brief  must  be  served 
upon  his  adversary  and  handed  up  on  the  call  of  the  calendar  and 
such  opposing  party  will  be  giving  leave  to  reply  thereto* 

The  same  practice  prevails  when  a  re-argument  is  granted  upon 
an  appeal  from  an  order  or  judgment  of  the  Municipal  Court. 

The  return  upon  appeal  must  be  sent  back  from  the  Municipal 
Coiu't  to  the  clerk  of  the  Appellate  Term  who  refiles  it  and 
places  it  upon  the  calendar.  If  the  order  granting  a  re-argument 
does  not  so  direct,  an  ex  parte  order  may  be  obtained  directing 
tlie  clerk  of  the  Municipal  Court  to  file  the  return  with  the 
clerk  of  the  Appellate  Term  for  the  purpose'  of  a  re-argument 
being  had. 

In  the  case  of  Gartland  v.  N.  Y*  Zoological  Society,  Law 
Journal,  May  7,  1900,  not  reported,  it  was  held  that  the  time  to 
appeal  from  the  determination  of  tlie  Appellate  Term  in  a  City 
Coiu't  case  was  given  by  Section  3193  of  the  Code  of  Civil  Pro- 
cedure, and  in  a  Municipal  Court  by  Section  1351  of  the  Code 
of  Civil  Procedure.  Sudi  ai)peal  must  therefore  be  taken  within 
20  days  from  an  order  or  judgment  of  the  City  Court  and  within 
30  days  from  an  order  or  judgment  of  the  Municipal  Court,  after 
service  of  a  copy  of  the  order  granting  leave  with  notice  of 
its  entry.  , 

If  the  motion  for  leave  to  appeal  or  for  re-argument  be  made 
returnable  promptly  an  application  for  an  ew  parte  order  staging 
proceedings  pending  the  hearing  and  determination  of  the  motion 
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will  be  entertained  or  an  order  to  ahow  cause  why  leave  to 
appeal  or  a  re-argument  should  not  be  granted  may  be  obtained 
with  a  temporary  stay  incorporated  therein,  provided  such  order 
is  made  returnable  within  five  (5)  days.  The  application  for 
the  order  should  be  handed  to  the  clerk,  who  will  procure  it  to  be 
signed  by  one  of  the  justices  who  heard  the  appeal  and  who  are 
alone  empowered  to  grant  a  stav.  Stern  v.  Barrett  Chemical  Co., 
106  N.  Y.  Supp.  811.  No  other  justices  or  branch  of  the  Supreme 
Court,  unless  it  be  the  Appellate  Division,  has  anthority  to  grant 
a  stay  upon  such  a  motion,  i.  e.,  a  stay  of  proceedings  until  the 
hearing  and  determination  of  a  motion.  The  stay  terminates 
with  the  entry  of  the  order  without  regard  to  service  of  a  copy 
of  the  order  or  notice  of  entry  thereof.  Tuska  v.  Jarvis,  61 
Misc.,  224;  Smith  v.  Spalding,  30  How.  Pr.,  339,  442. 

If  lea^e  to  appeal  is  granted,  a  stay  pending  the  hearing  of 
the  appeal  in  the  Appellate  Division  will  be  granted,  and  if  a 
re-argument  is  granted  a  stay  will  be  granted  pending  the  hear- 
ing of  the  re-argument.  If  leave  to  appeal  is  denied,  no  stay  will 
he  granted  pen£ng  a  motion  made  in  the  Appellate  Division  for 
leave  to  appeal  and  an  application  for  such  a  stay  must  be  made 
in  that  court. 

RULE  VIII. 

Motions  Generally -^  Practice. —  Motions  may  be  noticed  for 
any  day  of  the  term  and  must  be  submitted  without  argument. 
Five  days'  notice  of  motion  must  be  given,  except  motions  for 
leave  to  appeal  to  this  court  under  Rule  VI  and  to  dismiss  an 
appeal.  A  notice  of  such  motion,  whether  founded  upon  an  order 
to  show  cause  or  a  regular  notice  of  motion,  with  proof  of  serv- 
icif  thereof,  and  the  opposing  affidavits  must  be  filed  with  the 
"lerk  of  the  Appellate  Term  at  or  before  12  o'clock  upon  the  day 
on  which  the  same  is  returnable. 

All  decisions  will,  when  an  noun  ceil,  be  accompanied  by  an  order 
duly  signed,  unless  the  court  shall  otherwise  direct.  Motions  for 
resettlement  of  orders  must  be  made  upon  two  days'  notice. 

Dated  July  7,  1915. 

NOTES. 

In  all  motions,  the  motion  papers  and  proof  of  service  must  be 
filed  with  the  clerk  of  the  Appellate  Term  before  12  M.  of  the 
(lay  the  same  is  returnable. 

AH  papers  must  be  endorsed  with  the  county  clerk's  number 
«»f  the  clerk  of  the  county  embracing  the  court  from  which  the 
appeal  is  taken. 

The  opposing  party  has  until  12  o'clock  noon  of  the  return  day 
in  which  to  file  opposing  affidavits,  and  briefs  may  be  submitted 
by  either  party  up  to  that  time.  The  decision  of  the  court  upon 
snotions  is  emlMKlied  in  ait  order  which  is  filed  and  entered  as 
soon  a«  the  motion  is  decided.  No  appieal  lies  from  sueh  an  order, 
^ersnaan  v.  Levy,  108  X.  Y.  Supp.  1107,  affirmed  12«  App.  Div.  83. 

If  a  party  has  served  motion  papers,  but  has  failed  to  tile  them 
with  proof  of  service,  the  opposing  party  upon  submitting  an 
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affidavit  to  that  effect,  and  a  copy  of  the  fMipers  served  upon 
)iim,  may  have  the  motion  dismissed,  with  costs. 

Motions  for  stays  pending  appeals  must  be  made  returnaUe 
before  the  Appellate  Term,  and  five  ( 5 )  days'  notice  must  be  given. 
The  same  relief  may  be  obtained  under  an  order  to  show  cause, 
wliich  may  be  made  returnable  on  two  (2)  days'  notice.  In  a 
proper  case  a  temporary  stay,  pending  the  hearing  of  the  motion, 
will  also  be  granted.  The  trial  of  an  action  in  the  City  or 
Municipal  Courts  may  be  stayed  by  the  Apf>ellate  Term,  peniding 
the  hearing  of  an  appeal  from  an  order  of  either  Court.  Fleisch- 
man  v.  Mengis,  118  K.  Y.  Supp.  671;  Amorisia  v.  Rand,  88  X.  Y. 
Supp.  356. 

In  such  motions,  a  copy  of  the  pleadings,  the  order  and  of  the 
affidavits  used  upon  the  motion  in  the  Lower  Court,  both  for  and 
at^ainst  the  motion,  should  accompany  the  moving  papers  to 
enable  the  Appellate  Term  to  determine  whether  there  exists 
probable  cause  for  review.  If  that  is  not  done,  or  if  the  moving 
papers  fail  to  show  merit  in  the  appeal,  the  motion  will  be 
denied. 

'If  the  order  handed  down  upon  the  decision  of  a  motion  is 
not  a  proi>er  order,  the  party  desiring  to  have  it  corrected  should 
move  promptly  for  a  re- settlement  of  the  order.  This  motion 
may  be  made  upon  two  days*  notice.  A  copy  oT  the  order  as 
made,  together  with  the  proposed  order  should  be  served  upon 
the  other  party,  with  a  notice  to  the  effect  that  the  proposed 
order  will  be  submitted  to'  the  court  on  the  day  named  therein 
for  signature.  The  proposed  order  should  contain  a  statement 
that  such  order  is  intended  to  take  the  place  of  the  original  order 
entered  on  the  day  of  ,  etc. 

CALEIfDAR  RULES. 

The  calendar  rules  of  the  Appellate  Term,  First  Department, 
are  hereby  amended  so  as  to  read  as  follows:         ^ 

RULE  I. 

The  calendar  of  appeals  from  orders  and  judgments  of  the 
City  Court  will  be  called  in  the  forenoon  of  the  first  day  of  the 
term  at  U)  oVlock  a.  m.  The  calendar  of  appeals  from  orders 
and  judgments  of  the  Municipal  Court  will  be  called  on  the 
second  day  of  the  term  at  10  o'clock  a.  u. 

RULE  II. 

In  motion  for  leave  to  appeal  or  for  re-argument,  an  indorse- 
ment must  be  made  upon  the  motion  papers  stating  the  term 
of  the  court  at  which  the  case  was  argued  or  submitted.  If  an 
appeal  upon  the  calendar  is  atfcH^ted  by  a  motion,  the  motion 
papers  must  he  indorsed  with  the  calendar  number  of  such  appeal. 

RULE  III. 

The  points  on  appeal  from  judrtnents  and  orders  of  the  City 
Court  shall  be  printed  as  provided  for  by  Rule  43  of  the  General 
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Rules  of  Practice.  The  points  on  appeals  from  the  Municipal 
Court  shall  be  printed  or  typewritten  upon  white  paper  of  uni- 
form size,  viz.,  ten  and  one-half  inches  in  length  and  eight  inches 
in  width,  and  fastened  on  the  left-hand  edge  thereof.  Upon  the 
ri^t-hand  corner  of  the  points  submitted  to  the  court  shall 
appear  the  name  of  counsel  arguing  or  submitting  the  same. 
Upon  the  left-hand  comer  of  the  points  submitted  shall  appear 
the  calendar  number  of  the  case  on  appeal.  All  points,  briefs 
and  motion  papers  must  be  filed  flat.  The  county  clerk's  number 
of  the  clerk  of  the  county  embracing  the  court  from  which  the 
appeal  is  taken  must  be  indorsed  on  all  motion  papers. 

In  appeals  from  judgments  and  orders  of  the  City  Court  ten 
(10)  copies  of  the  points  or  briefs  mu^  be  filed,  and  three  (3) 
copies  upon  appeals  from  the  Municipal  Court  must  be  filed. 

Briefs  of  counsel,  when  reference  therein  is  made  to  the  testi- 
mony given  upon  the  trial,  must  give  the  number  of  the  folio 
in  the  printed  case,  if  -an  appeal  from  the  City  Court,  or  the 
number  of  the  page  and  the  line  thereof  in  the  record,  if  an 
appeal  from  the  Municipal  Court. 

If  the  appi'llant's  brief  fails  to  comply  with  this  rule,  the 
appeal  may  be  dismissed.  If  the  respondent's  brief  is  deficient 
in  this  respect,  the  appeal  may  be  considered  on  the  appellant's 
brief  alone.     (Adopted  July  12,  1915.) 

RULE  IV. 

After  submission  or  argument  of  cases  and  submission  of  briefs 
no  comniunicatiouH  will  be  accepted  from  counsel  except  to 
correct  errors  or  for  citation  of  an  authority.  (Adopted  May 
14.  1916.) 
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RULES  OF  THE  APPELLATE  TERH  OF  THE  SUPREME 
COURT  IN  THE  SECOND  JUDICIAL  DEPARTMENT. 


(Amended  Feb.  2,  1916.) 

Relating  to  the  Heabino  of  Appeals  sbom  the  Municipal 
Court  and  this  Making  and  Hicabino  of  Motions  in  said 
Appellate  Tbem. 

RULE  L 

Calendar  of  Appeals^ — The  clerk  of  said  Appellate  Term  shall 
at  least  eight  days  before  the  first  day  of  an  appointed  term 
thereof,  prepare  a  calendar  of  all  the  appeals  to  that  court  in 
whi"ch  the  returns,  conform&uble  in  all  respecta  with  section  161 
of  the  New  York  City  Municipal  Court  Code  and  with  Rule  III. 
have  been  filed  ten  days  prior  to  tlie  commencement  of  such  term. 
Such  appeals  ahsAl  be  placed  upon  said  calendar  according  to  the 
date  of  the  filing  of  the  returns,  respectively,  shall  be  brought  on 
for  hearing  in  the  manner  provided  in  Rule  IV,  and  shall  'be  con- 
tinued on  said  calendar  until  dis'posed  of. 

RULE  H. 

Motion  to  Dismiss  for  Want  of  Return.— If  the  appellant  fails 
to  procure  the  return  on  appeal  to  be  made  and  filed  as  prescribed 
in  section  161  of  said  Municipal  Court  Code,  the  respoiident  may 
move  to  dismiss  the  appeal,  and  such  appeal  9hall  be  dismissed 
unless  the  justices  assigned  to  hear  the  same  shall,  for  good 
reason  shown,  extend  the  time.     (As  amended  Feb.  2,  Iftld.) 

RULE  IIL 

Returns,  Points,  etc. —  The  stenographer's  minutes,  attached  to 
the  return,  and  the  points  on  appeal,  shall  be  printed  or  type- 
written upon  white  paper  of  the  quality  and  weight  prescribed  in 
section  796  of  the  Code  of  Civil  Procedure,  shall  be  of  uniform 
size,  namely,  ten  and  one-half  inches  in  length  and  eight  inches 
in  width ;  the  stenographer's  minutes  shall  be  numbered  at  the 
bottom  of  the  page,  fastened  at  the  left  hand  edge,  bound  with 
suitable  cover,  and  appropriately  indexed.  Such  points  shall  be 
fastened  on  the  left  hand  edge  thereof  and  the  number  of  the 
appeal  shall  be  indicated  thereon,  and  on  the  upper  right  hand 
corner  of  the  points  submitted  to  the  court  shall  appear  the  name 
of  the  counsel  arguing  or  submitting  the  same. 

All  returnH  on  appeal,  induding  the  evidence,  the  exhibits  and 
all  papers  relating  tliereto,  all  points,  briefs  and  all  motion 
papers  for  submission  to  the  court  must  be  flat  and  so  deliTered 
to  tlie  clerk  of  the  Appellate  Term;  all  motion  papers  for  suh- 
mii^ion  to  the  Appellate  Term,  or  to  a  justice  thereof,  must  com- 
ply with  the  foregoing  conditions  as  to  quality  and  weight.  The 
exhibits  ofl'ered  by  each  party  shall  be  copied  in  typewriting  and 
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annexed  to  the  return  in  the  order  of  their  admisBion  in  evidence^ 
and  the  originals  thereof  flhall  also  he  returned  separate,  attached 
in  the  order  in  which  they  are  numbered  or  lettered  and  placed 
flat  in  an  appropriate  envelope,  plainly  marked,  end  enclosed  in 
the  return  envelope.  The  opinion  of  the  Municipal  Court  Justice^ 
if  any,  must  be  included  in  the  return. 

Returns  on  appeal  from  orders  must  he  accompanied  by  a 
certificate  from  the  clerk  of  the  Municipal  Court  that  the  return 
contains  the  pleadings,  if  any,  all  affidavits  and  other  papers 
recited  in  the  order  appealed  from.     (As  amended  Feb.  2,  1916.) 

RULE  IV. 

Hoticing  Appeals  for  Hearing. —  After  the  filing  of  the  return 
therein  an  appeal  may  be  brought  to  a  hearing  upon  notice  of 
either  party  of  not  less  than  eight  days,  which  notice,  with  proof 
of  service  thereof,  must  be  filed  with  the  clerk  of  the  Appellate 
Term  on  or  before  the  Monday  preceding  the  first  day  of  the 
term.  If  the  parties  to  an  appeal  shall  fail  to  bring  the  same  to 
a  hearing  for  at  least  two  terms  after  the  same  had  been  regu- 
larly placed  on  the  calendar,  the  court  must  dismiss  such  appeal 
unless  it  directs  its  continuance  for  good  caufie  shown. 

If  the  appellant  does  not  appear  upon  the  call  of  the  calendar 
the  judgment  or  order  appealed  from  shall  be  affirmed.  If  the 
appellant  appears  and  the  respondent  fails  to  appear,  the  ap- 
pellant may  either  argue  or  submit  his  case,  but  judgment  of 
/erersal  by'  default  will  not  be  allowed. 

RULE  V. 

Hearing  of  Appeals;  Points  and  Filing  Same. —  The  appellant 
^11.  on  or  before  the  Monday  preceding  the  first  day  of  the  term 
it  which  the  appeal  is  noticed  for  argument,  file  with  the  clerk 
of  the  Appellate  Term  three  original  copies  of  his  points  to  be 
used  on  the  hearing  and  shall  also,  on  or  'before  the  same  day, 
#ne  a  copy  of  said  points  on  the  respondent  or  his  attorney. 
Upon  failure  to  file  and  serve  said  points  the  appeal  may,  when 
'^Iled  in  its  regular  order  on  the  calendar  for  argument,  be  dis- 
mis!^,  or  the  hearing  thereof  adjourned  to  the  next  term,  as  the 
court  may  determine.  Not  later  than  twelve  o'clock  mK>n  on  the 
Friday  preceding  the  first  day  of  the  term,  the  respondent  must 
«r\e  a  copy  of  his  points  upon  the  appellant  or  his  attorney  and 
file  with  the  clerk  three  original  copies  thereof,  to  be  used  upon 
such  argument  and  hearing.  No  further  time  for  filing  points 
will  be  granted  and  no  other  points  will  he  received  unless  the 
eoort  slmll,  by  its  own  motion,  direct  further  points  to  be 
nibmitted. 

Xn  appeal  will  he  heard  or  received  on  submission  unless  it  has 
heen  noticed  for  argument  and  proof  of  service  thereof  has  been 
filed  an  provided  in  Rule  IV.  and  all  appeals  must  l>e  heard  or 
"^hmitted  when  regularly  called  for  argument,  unles«^  the  court, 
forcaase  shown,  shall  adjourn  the  hearing  until  a  subsequent  dav. 
Xo  appeal  shall  be  submitted  without  argument  unless)  the  points 

ail 


RULES  OF  APPELLATE  TERM,  SECOND  DEPARTMENT. 

have  been  filed  and  served  aa  hereinbefore  provided,  and  in  die 
argument  of  an  appeal  not  more  than  fifteen  minutes  shall  be 
occupied  by  counsel  on  either  aide  except  by  permisBioa  of  the 
court.     (As  amended  Feb.  2,  1916.) 

RULE  VL 

Judgments,  Orders  and  Resettlements. —  The  judgment  or  order 
of  the  Appellate  Tenii  shall  be  entered  in  the  office  of  the  clerk 
of  the  county  embracing  the  district  of  the  Municipal  Court  whence 
the  appeal  comen,  and  the  return,  with  a  certified  copy  of  the 
judgment  or  order  attached  thereto,  and  all  papers  on  which  the 
appeal  was  heard,  s)}hU  be  remitted  to  the  Municipal  Court  in*  the 
district  from  which  the  appeal  was  taken,  as  provided  in  section 
163  of  the  Municipal  Court  (.V>de.  If,  however,  a  motion  for 
reargument  or  an  application  for  leave  to  appeal  to  the  Appellate 
Division  is  made,  the  return  on  such  appeal  shall  'be  retained  by 
the  clerk  of  the  Appelkiu^  Term  until  the  motion  is  decided,  and 
if  a  new  trial  has  been  ordered  and  the  day  fixed  for  such  new 
trial  shall  intervene  the  eubmission  and  decision  of  «uch  motion, 
then  the  day  fixed  for  such  new  trial  shall  be  adjourned  for  three 
weeks  from  that  day. 

Except  when  the  Appellate  Term  shall  otherwise  direct,  all 
decisions,  either  in  cases  upon  appeal  or  on  motion,  will,  when 
announced,  'be  accompanied  by  an  order  duly  signed. 

A  motion  for  resettlement  of  an  order  must  he  made  within  ten 
days  after  its  entry  and  upon  two  days'  notice  to  the  adverse 
party  or  his  attorney. 

RULE  VII. 

Motions  Generally. —  Five  days'  notice  of  motion  shall  be  given 
of  all  motions  made  in  the  Appellate  Term,  and  all  motions 
noticed  for  the  first  day  of  the  term,  whether  upon  an  order  to 
show  cause  or  on  regular  notice  of  motion,  with  proof  of  service 
thereof,  and  a  note  of  issue,  must  be  filed  with  the  clerk  of  the 
Appellate  Term  on  the  Thursday  preccniing  the  commencement  of 
the  term.  The  motion  calendar  will  be  published  on  the  Saturday 
preceding  the  commencement  of  the  term,  but  no  motion  will  be 
placed  thereon  except  upon  compliance  with  this  rule  and  Rule 
III  so  far  as  applica1)le.  Briefs  of  coimsel  and  the  answering 
afiidavits,  if  any,  must  be  filed  with  the  clerk  on  or  before  twelve 
o'clock  noon  on  the  Saturday  preceding  the  first  day  of  the  term. 
All  motions,  including  those  made  under  Rule  II  may  'be  made 
returnable  any  day  of  the  term,  must  be  submitted  without  argu- 
ment, and  when  relating  to  a  pending  appeal  the  calendar  number 
of  such  appeal  shall  •be  indicated  on  the  first  page  thereof,  to  the 
right  of  the  title  of  the  action.     (Ar  amended  Feb.  2,  1916.) 

RULE  vin. 
Motion  for  Re-arguments  and  Applications  for  Leave  to  Appeal. 

—  Motions  for  reargument  and  applications  for  leave  tx)  appeal 
to  the  Appellate  Division  in  the  Second  Judicial  Department  frrm 
a  judgment  or  an  order  of  the  Appellate  Term,  bi«>'^  npon  affi- 
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davits  setting  forth  concisely  the  matters  claimed  to  have  been 
overlooked  or  misapprehended  by  the  court,  a  concise  statement 
of  the  grounds  of  alleged  error,  and  the  reasons  why  said  motion 
should  be  granted  or  such  application  be  allowed,  with  appro- 
priate reference  to  the  authorities  relied  upon,  may  be  made  and 
submitted  to  the  justices  who  heard  such  appeal,  after  five  days' 
notice  thereof  to  the  adverse  party,  provided  the  motion  papers 
be  served  within  ten  d«y«  after  the  entry  of  the  order  determining 
fmid  appeal;  all  papers  to  l>e  used  on  such  motion,  together  with 
a  copy  of  the  opinion,  if  any,  and  briefs  of  counsel,  shall  be  deliv- 
ered to  the  clerk  of  the  court  wMthin  fifteen  days  after  such  deter- 
mination and  thereupon  deemed  submitted,  without  argument. 

An  appeal  to  the  Appellate  Division  from  an  order  granting  a 
new  trial  will  not  ^be  allowed  unless  the  party  so  applying  files 
with  his  notice  of  application  for  such  leave  to  appeal  a  stipula-^ 
tion  that  if  the  order  appealed  from  be  affirmed  or  the  appeal 
therefrom  be  dismissed,  judgment  a<bsolute  may  be  rendered 
igainst  him. 

3Jotiona  for  leave  to  appeal  to  the  Appellate  Term  from  an 
order  of  the  Municipal  Court  pursuant  to  the  provisions  of  para- 
irraph  VII  of  section  154  of  the  Municfpal  Court  Code,  may  be 
made  to  the  justices  of  the  Appellate  Term  or  one  of  them,  pro- 
vided such  application  has  first  been  made  to  and  denied  by  the 
justice  of  the  Municipal  Court  making  the  order  sought  to  be 
reviewed.  The  motion  mu9t  '\ye  made  upon  the  record  in  the  court 
below,  a  copy  of  the  opinion,  if  any,  of  the  justice  making  the 
order,  and  a  concise  statement  of  the  ground  oi  the  alleged  error. 
The  motion  may  be  made  after  five  days'  notice  thereof  to  the 
adverse  party,  provided  the  motion  papers  be  serv«»d  w'ithin  ten 
days  after  the  order  of  the  justice  of  the  Municipal  Court  denying 
leave  to  appeal  was  made.  The  motion  papers  shall  be  delivered 
to  the  clerk  of  the  Appelhito  Term  within  fifteen  days  after  the 
making  of  the  order  by  the  justice  of  the  Municipal  Court  deny- 
ing leave  to  appeal,  except  that  after  the  last  Monday  of  June 
the  same  may  be  delivered  to  the  clerk  of  the  Appellate  Term  at 
any  time  prior  to  the  Monday  preceding  the  beginning  of  the  next 
succeeding  Appellate  Term. 

A  party  seeking  a  stay  pending  a  motion  for  reargirment,  or 
asking  leave  to  appeal  'to  the  Appellate  Term,  or  applying  for 
allowance  of  an  appeal  to  the  Appellate  Division  as  hereinbefore 
provided,  must  give  to  the  adverse  party  five  days'  notice  of  such 
Application,  and  the  motion  papers  shall  erhow  proof  of  such 
aervice. 

All  papers  in  motions  provided  for  by  this  rule  shall  be  deliv- 
ered to  the  clerk  of  the  Appellafte  Term  and  thereupon  l^e  deemed 
submitted,  without  argument,  and  the  clerk  shall  bring  the  same 
to  the  attention  of  the  court,  or  one  of  the  justices  thereof,  as 
the  provision  for  such  motion  may  require. 

In  motions  for  reargument  or  for  leave  to  appeal  to  the  Appel- 
late Division  an  endorsement  must  he  made  upon  the  motion 
papers,  statinsr  the  term  of  the  court  at  which  the  case  was 
arpit^  or  submitted. 
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CALENDAR  RULES  ADOPTED  BY  THE  APPELLATE  TERM. 


RULE  L 

The  regular  day  calendar  of  appeals  from  orders  and  judgments 
will  be  called  on  the  first  and  succeeding  days  of  each  term  at 
one  o'clock  P.  M.    (Afl  amended  Feb.  2,  1916.) 

RULE  IL 

If  an  appeal  upon  the  oalendar  is  affected  by  a  motion,  the 
motion  papers  and  the  note  of  issue  must  be  endorsed  with  the 
calendar  number  of  such  appeal. 

RULE  nL 

Briefs  of  counsel,  when  reference  therein  is  made  to  the  testi- 
mony given  upon  the  trial,  must  give  the  number  of  the  folio 
or  the  page  in  the  record.  If  the  appellant's  'brief  fails  to  comply 
with  this  rule,  the  appeal  may  be  dismissed.  If  the  respondent's 
brief  is  deficient  in  this  respect,  the  appeal  may  be  considered  on 
tho  appellant's  brief  alone. 

Adopted  February  2,  191^. 
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RULES  OF  THE  COURT  OF  CLAIMS.^ 
Adopted  November  8,  1916;  in  effect  January  1,  1917. 

RULE  L 

Amendments. —  Claims,  counterclaims  and  replies  may  be 
amended  upon  order  of  the  court  or  a  judge  thereof. 

The  order  granting  the  amendment  must  set  forth  verbatim 
the  amended  part  or  parts  of  the  pleading  and  by  the  necessary 
references  to  the  original  pleading  must  indicate  where  the 
changes  in  the  original  pleading  are  made. 

The  amended  pleading  must  recite  on  its  face  the  date  when 
the  order  permitting  the  amendment  was  granted. 

Except  when  the  order  permitting  the  amendment  is  made  dur- 
ing the  course  of  the  trial  of  a  claim  or  counterclaim,  or  unless 
the  order  permitting  the  amendment  otherwise  directs,'  the  party 
securing  the  order  must  file  in  the  clerk's  office  at  Albany  within 
ten  days  after  the  order  permitting  the  amendment  is  granted 
an  original  and  twelve  copies  of  the  entire  pleading  as  amended, 
and  he  must  within  the  same  time  serve  upon  the  adverse  party 
a  duplicate  original  thereof. 

RULE  11. 

AnsweTB.— The  state  is  not  required  to  answer  a  claim  and  all 
allegations  in  the  claim  arc  treated  as  denied. 

RULE  III. 

AppeaL2— Except  as  otherwise  directed  by  these  rules,  the 
practice  on  appeal  shall  be  the  same  as  that  in  the  supreme  court 
And  court  of  appeals. 

RULE  IV. 

The  suocossful  party  on  appeal  must  file  ii>  the  clerk V  office  of 
the  court  of  claims  at  Albany  the  original  printed  case  on  appeal 
together  with  a  certified  copy  of  the  order  of  the  appellate  court 
ffmitting  the  proceedings  to  the  court  of  claims  within  ten  days 
after  said  order  is  filed  in  the  clerk's  office  of  said  appellate  court, 
together  with  (1)  an  eriginat  and  two  copies  of  his  proposed 
order  making  the  order  or  judgment  of  the  appellate  court  the 
order  or  judgment  of  the  court  of  claims,  and  (2)  an  original 
and  two  copies  of  his  proposed  judgment  of  the  court  of  claims 


'  Sec.  26.5  of  the  code  of  olvll  proro<lure  provides  as  follows :     **  The 
wort  may  establish  rales  for  Its  poverninont,   and   the   regulation  of 

Inactlce  therein  :  prescribe  the  forms  and  methods  of  proctnlure  before 
t,  vacate  or  modify  judgments,  and  grant  new  trials,  and  except  as 
otherwise  provided  In  said  rule**  and  regulations,  or  the  code  of  civil 

8focedure,  the  practice  shall  be  the  same  as  In  the  supreme  court, 
ales  of  the  board  of  claims  or  former  court  of  claims,  now  in  farce, 
sbtll  continue  to  be  the  rules  of  the  court  of  claims  until  changed  by 
«irh  court." 

-8ee  sectlona  275  to  278,  inclusive,  of  the  code  of  civil  procedun* 
relative  to  appeals  from  orders  and  Judgments  of  the  court  of  claims. 
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based  on  said  order.  If  the  successful  party  on  appeal  fails  to 
comply  with  this  rule,  the  adverse  party  may  make  application 
to  the  court  of  claims  for  the  entry  of  the  appropriate  orders  and 
judgments. 

RULE  V. 

When  costs  on  appeal  are  allowed  by  the  appellate  cotirt,  the 
successful  party  on  appeal  must  within  the  time  stated  in  Rule  4 
iile  in  the  clerk's  office  of  the  court  of  claims  at  Albany  his  pro- 
loosed  bill  of  costs,  and  at  the  same  time  serve  upon  the  adverse 
party  a  copy  thereof,  together  with  notice  of  taxation  of  costs, 
which  shall  be  not  less  than  five  nor  more  than  ten  days  there- 
after. 

When  costs  on  appeal  are  allowed  by  the  appellate  court,  the 
same  may  be  stipulated  by  the  parties,  and  if  not  so  stipulated 
shall  be  taxed  by  the  clerk  of  the  court  of  claims  in  like  manner 
as  costs  are  taxed  in 'the  supreme  court. 

RULE  VI. 

Attorney,  when  party  represented  by. —  Whenever  under  these 
rules  a  party  to  a  claim  is  directed  to  do  an  act,  or  service  of  any 
paper  or  notice  is  directed  to  be  made  upon  any  party  to  a  claim, 
if  said  party  is  represented  by  an  attorney  said  act  must  be  done 
by  said  attorney  and  said  service  must  be  made  upon  said 
attorney. 

RULE  VII. 

Briefs. —  W^henever  either  party  desires  to  submit  a  brief  or 
the  court  directs  the  submission  thereof,  the  party  submitting 
the  same  must  serve  a  copy  upon  the  adverse  party  within  the 
time  prescribed  by  the  court  for  that  purpose,  or  if  the  time  is 
not  8<)  prescribed,  within  twenty  days  after  the  completion  of 
the  trial  or  the  hearing  of  the  application,  in  connection  with 
which  the  brief  is  submitted.  If  either  party  desires  to  submit 
a  reply  brief,  the  party  submitting  the  same  must  serve  upon  the 
adverse  party  a  copy  of  said  reply  brief  within  ten  days  after 
the  service  upon  him  of  the  brief  to  which  his  brief  is  a  reply. 

\Mienever  either  party  to  a  claim  serves  upon  the  adverse 
party,  pursuant  to  this  rule,  any  brief,  he  must  at  the  same  time 
send  to  the  clerk's  office  at  Albany  four  copies  thereof.  The 
clerk  shall  upon  the  receipt  thereof  send  one  copy  tp  each  of  the 
judges  hearing  the  claim  and  shall  file  the  remaining  copy  or 
copies  in  his  office. 

All  briefs  must  recite  on  their  face  when  and  where  the  claim 
was  tried,  or  the  application  made,  and  before  which  judge  or 
judges. 

RULE  vin. 

Calendar  of  claims.  3 — The  district  calendar  shall  be  made  up 
for  each  of  the  districts  mentioned  below  of  the  claims  arising 
within  the  counties  named: 


*•  Spp  section  284  of  the  code  of  civil  procedure,  added  by  Laws  1916. 
chap.  .Sl>8. 
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Albany  District. 

Albany 

Hamilton 

Saratoga 

Bronx 

Kings 

Schenectady 

Broome 

Montgomery 

Schoharie 

Clinton 

Nassau 

Suffolk 

Columbia 

New  York 

Sullivan 

Delaware 

Orange 

Tioga 

Dutchess 

Putnam 

Ulster 

1        Essex 

Queens 

Warren 

!        Frenklin 

Rensselaer 

Washington 

i        Fulton 

Richmond 

Westchester 

Greene 

Rockland 

i 

i 

1 

Utioa  District. 

Clienango 

Lewis 

Otsego 

•      Herkimer 

1 

Oneida 
Syracuse  District. 

St.  T^wrence 

Cayuga 

Madison 

Seneca 

Cortland 

Onondaga 

Tompkina 

Jefferson 

Oswego 

Rochester  District 

• 

Chemung 

Ontario 

Steuben 

Livingston 

Orleans 

Wayne 

Moo  roe 

Schuyler 
BrFFAi^  District 

Vatea 

Alkganv 

£rie 

Niagara 

CattaraugiiH 

Genesee 

Wyoming 

Qiautauqua 

RULE  IX. 

The  clerk  shall  prepare  a  calendar  for  each  regular  term  of 
the  court  as  directed  by  section  284  of  the  code  of  civil  procedure 
of  all  claims  which  are  filed  in  his  oiSce  at  Albany  at  leai^t  thirty 
days  before  the  commencement  of  the  term  for  which  the  calen- 
dar is  made  up;  and  he  shall  prepare  a  celendar  of  claims  for 
each  special  term  of  the  court  as  directed  in  writing  by  the 
presiding  judge. 

No  claim  shall  be  added  to  the  calendar  except  by  written 
order  of  the  court  (1)  upon  the  written  consent  of  both  parties, 
or  (2)  upon  written  nottce,  stating  the  rea<8fms  for  the  applica- 
tion, served  upon  the  adverse  party  at  least  eight  days  before  thi> 
opening  of  the  term  of  court  for  which  the  calendar  is  made  up. 
Copies  of  the  application  papers  must  be  sent  to  thi?  clerk's  offici' 
at  Albany  at  the  same  time  that  they  are  served  upon  the  adverse 
party. 

Whenever  any  claim  is  added  to  the  calendar  for  a  district 
other  than  the  one  in  which  said  claim  arose,  auch  addition 
shall  be  in  force  only  during  the  term  at  which  the  claim  is  added 
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to  the  calendar,  and  at  the  end  of  eaid  term,  if  said  claim  has  not 
been  disposed  of,  it  shall  resume  its  regular  place  on  the  calendai 
for  the  district  in  which  it  arose. 

RULE  X. 

Tniess  the  court  otherwise  directs,  the  Arst  day  calendar  shall 
consist  of  such  claims  as  shall  be  announced  as  ready  for  trial 
by  either  party  upon  the  formal  call  of  the  calendar  on  the 
opening  day  of  the  term.  From  time  to  time  during  the  con- 
timiaflice  of  Haid  term,  the  court  mav  in  its  discretioa  add  to  such 
original  day  calendar  other  claims  upon  the  general  calendar. 
The  representative  of  the  attorney -general's  office  in  charge  at 
said  term  of  court  shall  immediately  notify  the  attorneys  for  the 
respective  claimants  of  such  addition  of  claims  to  the  day  cal- 
endar. 

RULE  XI. 

Claim.4 — The  claim  must  state  concisely  the  facts  constituting 
the  same,  the  nature  and  ext^^nt  of  the  interest,  and  the  pcwt- 
office  address,  of  each  claimant  therein. 

It  must  state  whether  or  ui>t  tihe  claim,  or  any  part  thereof, 
has  been  assigned,  and  if  assigned  the  name  and  post-oflice 
address  of  each  person  interested  in  the  claim,  and  the  nature 
and  extent  of  such  interest. 

It  must  state  whether  or  not  it  has  been  submitted  to  any 
other  tribunal  or  officer  for  audit  or  detjermination,  and  if  so  to 
wliat  tribunal  or  officer,  and  the  determination  of  such  tribunal 
or  officer  therein. 

In  all  case**  where  a'  notice  of  intention  to  file  a  claim  iji 
required  by  law,  the  claimant,  before  filing  said  claim  in  the 
clerk's  o'ffice  at  Albany,  must  attach  to  the  original  and  to  the 
twelve  copies  thereof  a  copy  of  said  notice  of  intention,  and  the 
claim  must  state  the  date  of  filing  of  such  notice  both  in  the 
office  of  the  clerk  of  the  court  of  claims  and  in  the  office  of  the 
attorney -general. 5 

Where  the  claim  is  for  the  temporary  or  permanent  appropria- 
tion of  property,  it  must  contain  a  specific  description  of  the 
property,  giving  its  location  and  quantity. 

There  must  be  included  in  each  claim,  or  attached  thereto  as 
a  part  thereof,  a  schedule  showing  in  detail  each  item  claimed, 
and  the  amount  of  8uch  item. 

Tf  the  claim  is  filed  under  a  special  statute,  such  statute  must 
be  set  out  in  full  in  the  claim. 

The  claim  must  be  signed  at  the  end  thereof  by  the  claimant's 
attorney,  giving   the   attorney's    post-office   address. 


*  For  suggested  forms  for  clalmB.  sop  the  appendix  to  these  rulee. 

"  Section  270  of  the  code  of  civil  procedure  provides  in  part  an 
follows :  "  Id  all  cases  of  canal  claims  a  copy  of  each  such  claim 
and  of  nodoe  of  claim  which  Is  or  may  hereafter  be  required  to  be 
filed  with  the  court  of  claims  shall  be  filed  with  the  superintendent 
of  public  works     •     •     •/» 
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It  muBt  be  verified  in  the  same  manner  as  pleadingH  in  the 
supreme  court. 

The  original  may  be  either  typewritten  or  printed,  but  where 
the  amount  claimed  exceeds  $500  the  copies  must  be  printed. 

RULE  XII. 

A  claim  shall  be  filed  by  delivering  it  at  the  clerk's  ofHce  in 
Albany  to  the  clerk  or  in  his  absence  to  some  person  in  charge 
of  (he  office,  or  upon  the  receipt  thereof  at  the  clerk's  office  in 
Albany  by  mail  or  by  express.*  At  the  time  of  filing  the  original 
claim  or  within  ten  days  thereafter  the  claimant  must  file  in  the 
clerk's  office  at  Albany  twelve  copies  thereof. 

RULE  XIIL 

Clerk. —  The  duties  of  the  clerk,  unless  otherwise  ordered  in 
writing  by  the  court,  shall  be  as  follows:  1.  He  shall  receive 
and  file  all  papers  in  a  claim  which  comply  with  tlie  statutes 
Mid  rules  relating  thereto.  2.  lie  ^hall  number  each  claim  in-  the 
order  of  its  filing,  and  give  each  amended  or  supplemental  claim 
and  other  papers  in  the  claim  the  same  number  as  the  original 
claim.  3.  He  shall  deliver  three  copies  of  each  claim  to  the 
attorney-general  and  four  to  the  superintendent  of  public  works, 
and  shall  retain  the  remaining  copies  for  the  use  of  the  court. 
^.  He  shall  notify  the  claimant  or  his  attorney  of  the  date  of 
filing  a  claim  and  of  its  number.  5.  He  shall  mail  a  copy  of  the 
calendar  at  least  five  days  before  the  beginning  of  the  term  to 
«aeh  claimant  whose  claim  appears  thereon,  or  to  his  attorney. 
6.  He  shall  cause  to  be  entered  in  appropriate  books  all  papers 
which  are  required  to  be  recorded  and  shall  have  the  care  and 
custody  of  such  books  and  of  all  papers  filed  in  his  office.  7.  He 
shall  perform  such  other  duties  as  may  be  prescribed  by  tho 
court  or  not  inconsistent  therewith  by  any  judge  of  the  court. 

RULE  XIV. 

Counterclaim. —  Where  a  counterclaim  is  necessary  the  attor- 
ney-general must  plead  the  counterclaim  in  conformity  with  the 
provisions  relating  to  claims  so  far  as  applicable.  A  counterclaim 
must  be  verified  by  the  attorney-general  or  by  one  of  his  deputies. 

Unless  otherwise  permitted  by  the  written  order  of  the  court 
or  a  judge  thereof,  the  attorney-general  must,  at  least  ten  days 
'jefore  the  beginning  of  the  term  at  which  the  claim  is  to  he  tried, 
file  in  the  clerk's  office  at  Albany  an  original  and  five  copies  of 
the  counterclaim  and  must  at  the  same  time  that  he  files  said 
counterclaim  Hcrve  a  duplicate  original  thereof  upon  the  claimant. 

RDLE  XV. 

Date  of  issue. —  Tlie  date  of  issue  is  the  date  of  filing  the 
t'laim  in  the  clerk's  office  at  Albany. 

•  S*H*  Utotnott^  i'l ,  on  page  218. 
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RITLB  XVL 

Disbursements  for  appropriation  maps.-^An  allowance  will  be 
made  in  the  judgment  in  appropriation  claims  for  the  actual 
expense  incurred  by  the  claimant  in  securing  copies  of  the  official 
appropriation  maps  required  to  be  attached  to  appropriation 
claims  under  the  rules  only  when  such  expense  is  proven  or 
stipulated  in  open  court  and  included  in  the  award. 

RULE  XVII. 

Discontinuance. —  Where  a  counterclaim  is  pleaded  the  claim- 
ant cannot  discontine  except  as  permitted  by  the  written  order 
of  the  court  or  a  judge  thereof. 

RULE  XVIIL 

Dismissal  of  claim  or  counterclaim. —  An  application  may  be 
made  to  the  court  to  dismiss  a  claim  or  a  C(mntere1aim  in 
whole  or  in  part  on  the  ground  (1)  that  said  claim  or  counter- 
claim, or  a  part  thereof,  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action,  or  (2)  that  the  court  does  not  have 
jurisdiction  of  said  claim  or  counterclaim,  or  a  part  thereof, 
either  with  respect  to  one  or  more  of  the  parties  thereto  or  with 
respect  to  the  subject  matter  thereof.  Unless  said  application 
is  made  during  the  trial  of  said  claim  or  counterclaim,  it  will 
not  be  entertained  by  the  court  except  on  eight  days'  written 
notice  to  the  adverse*  party  stating  the  grounds  therefor,  unless 
the  adverse  party  waives  or  mcMlifies  this  requirement. 

RULE  XIX. 

Exhibits. —  Each  party  must,  before  submitting  to  the  court  an 
exhibit,  mark  c<mspicu<)usly  on  said  exhibit  the  number  of  the 
claim   and   claimant's   name. 

In  all  litigated  claims  each  party  must  within  five  days  after 
the  claim  is  finally  Kubmitt«l,  file  in  the  clerk's  office  at  Albany 
five  copies  of  a  list  of  all  exhibits  submitted  by  him  to  the  wnirL 
Such  list  must  sufficiently  describe  said  exhibits  so  as  to  permit 
the  identification  theri»of  and  must  give  tlie  official  ntmiber  or 
symbol  attached  to  each  exhibit  by  the  court  stenographer,  it 
must  recite  on  its  fujce  when  and  wliere  the  claim  was  tried  and 
before  which  judge  or  judges,  and  shall  be  signed  at  the  end 
thereof  by  the  attorney  for  the  party  submitting  the  same.  Tlie 
clerk  shall  send  cme  copy  of  said  list  to  each  of  the  judges* 
hearing  the  claim  an<i  shall  file  the  renuiining  copies  in  his  i>ffice. 

Each  party  shall  retain  and  lie  responsible  for  his  own 
exhibits,  but  the  clerk  of  the  court  may  at  any  time  require  the 
exhibits,  or  anv  of  them,  in  be  filed  in  the  clerk's  office  at  Alhanv 
for  the  use  of  the  court  or  of  cither  party  to  the  claim.  Up<m 
the  issuing  of  a  certificate  of  no  appeal  by  the  attorney -general 
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in  any  claim,  or  after  the  expiration  rjf  the  time  for  taking 
an  appeal  therein,  the  clerk  may  return  to  the  party  the  exhibits 
ient  by  said  party  to  the  clerk's  office. 

ftULE  XX 

Gmirdim  ad  litem. — ^A  guardian  ad  litem  may  be  appointed  by 
the  court,  or  one  of  the  judges  thereof,  as  provided  by  the  rules 
of  practice  of  the  supreme  court. 

RULE  XXI. 

Judpwnta.' —  The  successful  party  must  within  five  days  after 
receipt  from  the  clerk  of  a  notification  of  the  award  of  the  court 
submit  to  the  clerk  an  original  and  two  copies  of  his  proposed 
judgment,  if  said  party  fails  t<«  do  so.  the  adverse  party  may 
submit  such  proposed  judgment. 

rnlefl«  otherwise  ordered  by  the  court  or  a  judge  thereof,  the 
judgment  in  appropriation  claims  shall  not  be  entered  until  the 
attorney-general  files  in  the  clerk's  oflRce  at  Albany  his  wri|;ten 
appruval  of  title  to  the  property  appropriated  by  the  state, 
including  his  direction  as  to  the  claimant  or  claimants  in  whose 
name  judgment  should  be  entered.  In  all  other  cases  judgment 
shall  be  entered  by  tlie  clerk  as  soon  as  the  proposed  judgment 
lA  i^ubmitted  to  him  pursuant  to  this  rule,  or  in  default  thereof 
AS  soon  as  practicable  thereafter. 

RULE  XXIL 

Kaps. —  In  appropriation  claims,  the  claimant,  before  filing 
the  claim  in  the  clerk's  oftice  at  Albany,  must  attach  to  the  '/rig- 
inal  and  to  the  twelve  copies  thereof  a  duplicate  of  the  official 
appropriation  map  or  maps  filed  in  the  office  of  the  state  engineer 
and  covering  the  property  for  which  the  claim  ifl  filed. 

In  othcT  claims  affecting  real  property,  and  in  negligence 
cUims,  a  rough  sketch  or  drawing  showing  the  location  of  the 
premises  affficted,  or  the  place  where  the  claimant  alleges  that 
the  accident  (H'curred.  must  I)e  so  attached. 

RULE  XXIII. 

Hotioe  of  intention  to  file  a  claim. —  In  addition  to  the  require- 
nient«  prescribed  by  section  264  of  the  code  of  civil  proce<liire 
for  a  notice  of  intention  to  file  a  claim,  every  notice  of  intention 
must  state  on  its  face  the  post  office  address  of  each  claimant 
therein  and  the  pcjst  ofRce  address  of  the  attorney  for  eacli 
claimant. 

RULE  XXIV. 

Number  of  claini.-^The  number  given  to  the  claim  by  the 
clerk  when  the  same  is  fi-ed  in  his  office  must  be  indicatcnl  on 

'  For  nuggpsted  forms  for  Judgments  and  for  the  procedure  necessary 
to  necure  pa.viiM'nt  of  jiulgnients.  see  the  appenellx  to  thoHc  riili'S. 
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the  face  of  all  Hubnequent  papers  in  the  same  pr€>ceeding8  filed  in 
the  clerk's  office  or  suimiitted  to  the  court  by  the  party  filing 
or  submitting  the  same. 

RULE  XXV, 

Orders. —  Whenever  either  of  the  parties  to  a  claim  shall  apply 
to  the  court  or  a  judge  thereof  for  an  order,  it  shall  be  the 
duty  of  the  party  making  the  application  (1)  to  present  to  the 
judge  or  ju(lge«  to  whom  the  application  is  made  his  prop«)sed 
order  in  writing  and  (2)  to  send  to  the  clerk's  office  at  Albany 
throe  copies  of  said  proposed  order.  Wlien  said  order,  signed  by 
the  judge  or  judges  to  whom  it  is  presented,  is  filed  in  the  clerk's 
oflice,  the  clerk  shall  send  to  the  respective  parties  certified 
copies  thereof. 

Kxcept  when  an  order  is  appLiecl  for  during  tlie  trial  of  a  claim, 
no  application  shall  be  made  to  the  court  or  a  judge  thereof  for 
any  oVder  except  on  eight  days'  written  notice  to  the  adverse 
party,  stating  the  grounds  therefor,  imless  the  adverse  party 
waives  or  modifies  this  requirement. 

RULE  XZVI. 

Reply. —  A  counterclaim  is  admitted  unless  a  reply  is  filed 
and  served  as  prescribed  by  these  rules.  A  reply  must  be  veri- 
fied in  the  same  manner  as  pleadings  in  the  supreme  court. 

Unless  otherwise  permitted  by  the  written  order  of  the  court 
or  a  judge  thereof,  the  claimant  must,  within  twenty  days  after 
the  service  upon  him  by  the  attorney-general  of  a  counterclaim, 
file  in  the  clerk's  office  at  Albany  an  original  and  twelve  copies 
of  his  reply  and  must  at  the  same  time  that  he  files  said  reply 
serve  a  duplicate  original  there<»f  upon  tlie  attorney-general. 

RULE  XXVII. 

Size  of  papers. —  Where  a  claim  or  other  paper  in  a  case  is 
typewritten  the  size  of  the  paper  us^kI  shall  be  substantially 
eight  inches  by  thirteen  inchcH  and  when  printed  substantially 
eight  inches  by  ten  and  one-half  inches. 

RULE  XXVIIL 

Submission  of  claim  on  agreed  statement  of  facts. —  Whenever 
a  claim  is  submitted  to  the  cnurt  on  an  agreed  statement  of 
facts,  the  claimant  must  within  five  days  thereafter  file  in  the 
<'K*rk'»  office  at  Albany  a  copy  of  waid  Htat<nnent  which  must 
be  signed  at  the  end  thereof  by  both  parties,  together  with  a 
ineinorandum  stating  when  and  wlicrc  the  claim  was  submit tetl 
and  to  which  judge  or  judges.  Kach  party  muvst  within  the  same 
time  file  in  the  clerk's  office  al  Albany  a  list  of  all  papers 
submitted  by  said  party  to  the  court,  which  list  must  suffi- 
ciently describe  wain  papers  so  as  to  permit  the  identificat4on 
t  hereof. 
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APPENDIX  TO  RULES  OF  COURT  OF  CLAIMS. 

APPENDIX  TO  RULES  OF  THE  COURT  OF  CLAIMS. 

L  The  following  forms  are  suggeated  as  aids  to  claimaiits.8 

FORM  A. 
Notice  of  Intention  to  File  Claim. 
STATE  OF  NEVV   YORK  — COURT  OF  CLAIMS 


John  Doe 
against 
Thk  State  of  New  York. 


Xotice  of  intention 
to  file  claim 


To  the  Clerk  of  the  Court  of  Claims: 

To  the  Attorney-GeneraJ  of  the  State  of  New  York:» 

Please  take  notice  that  the  underaigned,  John  Doe,  intends  to 
file  a  claim  against  the  St^ite  of  New  York,  pursuant  to  section 
264  of  the  Ctidv  of  Civil  PnK-edure. 

The  post-office  address  of  the  claimant  herein  is 


The  attorney  for  the  claimant  herein  is  Richard  Roe.  Esq.,  and 
his  post-office    address    is 

The  time  when  and  the  place  where  such  claim  arose  and  the 
nature  of  the  same  are  as  follows: 


JOHN  DOE, 

Claimant. 

filCHARD   Roc, 

Attorney  for  claimant. 


*Thl8  appendix  Is  not  a  part  of  the  rules  and  has  not  been  adopted 
br  the  court.  The  forms  are  not  officio  1  forms  and  their  uRe  Is  not 
mandatory  except  to  the  extent  that  they  incorporate  provisions 
required  by  the  rules.  fSee  Rule  1,  paragraph  3.  and  Rule  11. »  They 
are  obTiously  Intended  to  cover  only  the  ordinary  situations,  and  claim- 
ants must  modify  them  If  Decessary  to  meet  the  actual  facts  involved 
lo  their  particular  claims. 

No  attempt  has  been  made  to  suggest  a  fonn  for  clatniR  arising  on 
or  out  of  contracts  because  the  facts  in  such  claims  vary  to  such  an 
«tent  that  no  general  form  could  be  suggested  which  would  be  of 
much  sfsistance.  A  claim  on  contract  which  meets  the  requirenionts 
of  a  complaint  In  the  suoreme  court  is  sufficient  orovided.  pf  course, 
it  iororporatea  the  special  provisions  required  by  Rule  11. 

•See  footnote  H  on  page  11  giving  the  proviaion  in  section  270  of 
the  code  of  civil  procedure  relative  to  the  filing  of  canol  claims  and 
notices  of  sucb  claims  with   the  superintendent  of  public  works. 
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State  op  Xew  York,   ^ 

County  of >aa. : 

City  of 

John  Doe,  being  duly  sworn,  says:  I  am  the  claimant  above 
named;  I  have  read  the  foregoing  notice  of  intention  to  tile  a 
claim  against  the  State  of  New  York  and  know  its  contents: 
the  same  is  true  to  my  own  knowledge,  except  as  to  the  m'atters 
the  rein,  stated  to  be  alleged  on  information  ivad  l)elief,  ami  a4«  to 
those  m'atters  I  believe  it  to  be  true. 

JOHN  DOE. 

Sworn  to  before  me  the 

'    day  of 191.. 

John  Smith, 

Notary  Public  (or  other  officer  authorized 
to  take  affidavits). 

FORM  B. 
Claim  for  Permanent  Appropriation. 
STATE  OF  NEW  YORK  —  COUKT  OF  CLAIMS. 


John  Doe 
against 
The  State  of  New  York. 


^Claim  No. 


1.  The  post-office  address  of  the  claimant  herein  is 

2.  This  claim  is  for  the  permanent  appropriation  of  land  by  the 
State  for  the  Barge  canal  pursuant  to  I^ws  of  1903,  chapter 
147,  as  amended,  and  the  notice  of  such  appropriation  was  served 
up<m  the  claimant  on  the day  of 191 .  .lo 

3.  Tlie  claimant  was  at  the  time  cif  the  appropriation  the  sole 
owner  in  fee  of  the  premises  appropriated. 

4.  The  premises  appropriated  are  described  as  follows: 
(Insert  description  in  detail  as  given  on  the  official  appropria- 
tion map  including  the  contract  number  and  the  parcel  number 
indicated  on  said  map.) 

5.  Attached  hereto  as  a  part  of  the  claim  is  a  duplicate  of  the 
official  appropriation  map  sei*ved  up<m  the  claimant. 

0.  This  olaim   has  not   been   assigned   and    has  not  been   sub- 

mitttxl  to  any  other  tribunal  or  officer  for  audit  or  determination. 

7.  This  claim  is  filed  within  two  years  aft4?r  the  claim  accrued. 

require<l  by  law.i^ 

■  I     ....  .  • 

^^  Hee  note  2  on  pa^p  229  Indira tinfr  how  this  paragraph  mvst  be 
chiingiMl  If  the  land  was  appropriated  under  other  statutes  or  for 
other  tban  barge  canal  purposes. 

"  If  the  claim  Is  not  filed  within  two  years  after  It  originally 
nrcnipd.  hut  Is  died  pursuant  to  any  statute  (such,  for  instance,  as 
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8.  The  particulars  of  claimant's  darnapes  are  as  follows: 

3  acres  of  land  appropriated ,$460 

15  acres  of  remaining  land  damaged 300 

Total    $760 


RICHARD  ROE, 

Attorney  for  Claimant. 
Office  and  post-office  address, 


State  of  New  York, 

County  of 

atv  of   


>S8,  : 


.John  D«K>.  l>eing  duly  sworn,  says:  1  am  the  clairaant  above 
named ;  I  have  read  the  foregoing  claim  and  know  its  contents ; 
the  same  is  true  to  my  own  knowledge,  except  as  to  the  matters 
therein  stated  to  be  alleged  on  information  and  belief,  and  as  to 
ili.>rt«»  matter  I  believe  it  to  be  true. 

JOHX  DOE. 

Sworn  to  before  me  the   

day  of ,  191.  . 

John  Smith, 

Nofari/  Public  (or  other  officer  author- 
ized to  take  affidavits). 

FORM  C. 
Claim  for  Damages  for  Negligence. 
STATE  OF  NEW  YORK —COURT  OF  CLAIMS. 


*JoHX  Doe 

againsi 

The  State  of  New  York. 


Claim  No. 


1.  The  post-office  address  of  the  claimant  herein  ia 

2.  This  claim   is  for  negligence  of  the  State  in   constructing 

and  maintaining  a  bridge,  known  as  the   bridge, 

t>ver  the  Erie  canal  in  the  city  of   N.  Y.,  and 

particularly  in  failing  to  provide  said  bridge  with  suitable  rail- 
ings and  to  ligbt   the  same. 

/ 

h  vr<  191 H.  ch.  420)  wlifrh  permits  the  claim  to  be  filed  after  the 
fxpinifioD  of  tbe  two  yearn,  this  paraicrapb  nhould  be  modified  so  as 
to  litatf  tbe  exact  fnctii  and  a  «peclflc  reference  to  the  statute  permit- 
tine  the  tillne  of  the  claim  should  be  made.  If  this  statute  Is  n 
^ip^'HI  statute  (as  distinguished  from  a  general  statute)  it  must  be 
lift  out  in  full  in  the  claim.     See  Rule  11.  paragraph  7. 
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3.  On  the day  of 191 ,  with- 
out any  negligence  on  his  part,  claimant  fell  off  the  west  side 
of  said  bridge  about  the  middle  thereof  and  received  the  follow- 
ing injuries:      (State  in  detail  injuries  received.) 

4.  This  claim  has  not  been  assigned  and  haa  not  oeen  sub- 
mitted to  anv  other  tribunal  or  officer  for  audit  or  determination. 

5.  Attached  hereto  is  a  copy  of  the  notice  of  intention  to  file 
this  claim,  which  notice  was  filed  in  the  office  of  the  clerk  of  the 

Court  of  Claims  <m  the day  of ; ,  191 

and  in  the  office  of  the  Attornev-CTeneral  on  the dav 

of   191 12" 

6.  This  claim  is  filed  within  two  years  after  the  claim  accrued, 
as  required  by  law\     (But  see  footnote  11  on  page  224.) 

7.  Attached  hereto  as  a  part  of  the  claim  is  a  sketch  of  the 
place  of  the  accident. 

8.  The  particulars  of  claimant's  damages  are  as  follows: 


Dr.  BeJl's  bill  for  serviceH.  . . 
Mary  Smith's  bill  for  nursing 
St.  Mary's  Hospital   expenses 

Medicines    

Personal   suffering,  etc 


$50 

4D 

50 

25 

2,000 


Total    $2,166 


RICHARD  ROE, 

Atioifiey  for  Claimant. 
Office  and  post-office  address. 


(For  verification,  see  F'orm  B.) 

FORM  D. 

Claim  for  Damages  for  Leakage. 
STATE  OF  NEW  YORK  -  COCRT  OF  CLAIMS. 


^''laim  No. 


John  Doe 
against 

Thb  State  of  New  York. 

-^ — • 

1.  The  post-office  address  of  the  claimant  herein  is 

2.  This  claim  is  for  the  destruction  of  crops  and  damage  to 
meadow  land,  owned  by  the  claimant,  due  to  leakage  from  the 
Barge  canal  from  the day  of ,  191 

"  Soe  footnoto  5  on  papr<*  21 R  >rivlnK  the  provision  In  section  270 
of  th«»  cchIo  of  (ivll  proco<hir«»  rolative  to  th»*  fiUne  of  rnnal  claims 
ami  in)ti('«*s  of  surh  <*hii!n8  with  the  siipprlntr»nc1««nt  of  public  workt*. 
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AfiBITRATION  AND  CONCILIATION  RULES  IN  THE  MUNICI- 
PAL COURT  OF  THE  CITY  OF  NEW  YORK. 

Pursuiuit  to  sub-division  six  of  section  six  and  sub-divisioa  six 
of  Mfction  eight  of  the  Municipal  Court  Code  the  Board  of 
Justices  of  the  Municipal  Court  of  the  City  of  New  York  hereby 
establish  a  system  of  arbitration  and  adopt  the  following  rules: 

RULE  I. 

The  parties  to  any  conti^)verby,  except  infants  and  incom- 
petents, may  submit  the  same  for  arbitration  to  a  Justice  of  this 
i-ourt  or  to  any  other  person  upon  whom  they  shall  agree. 

RULE  II.  ^ 

The  persons  desiring  an  arbitration  shall  sign  a  consent  which 
!«han  contain  the  name  of  the  arbitrator,  a  brief  recital  of  the 
nature  of  the  <'<mtroversy  to  be  determined  and  a  statement 
that  th«*y  will  abide  bv  these  rules.  The  consent  must  be  filed 
with  the  clerk  of  one  of  the  districts,  which  district  shall  be 
the  proper  district  for  all  further  proceedings,  and  a  copy  thereof 
«hall  ]k'  given  by  the  parties  to  the  arbitrator. 

RULE  III. 

The  arbitrat<ir  shall  forthwith  proceed  to  hear  the  controversy. 
He  «hall  not  be  bound  by  the  rules  of  evidence,  but  may  receive 
rach  evidence   as  seems   to   him   equitable   and    proper.      £ither  > 

party  may  lie  represented  by  counsel,  but  no  record   of  the  pro-  ' 

<'ee(iing8  before  the  arbitrator  shall  be  kept.  No  expense  shall 
1*  uipurred  by  him  except  upon  the  consent  in  writing  of  the 
parties. 

RULE  IV. 

After  t^e  first  hearing  neither  party  may  withdraw  from  the 
arbitration  unless  both  parties  consent  to,  or  the  arbitrator 
Hirerts  a  discontinuance  of   the   proceeding. 

RULE  V. 
Thf>  arbitrator  shall  make  his  award  in  writing  and  file  the 
swie  forthwith,  together  with  his  opiniim,  if  any.  with  the 
J*lerk  of  the  proper  district.  Unless  Ixith  parties  file  a  request 
in  writing  not  to  enter  judgment,  the  clerk  shall  within  two 
dayt  after  the  filing  of  the  award  enter  judgment  in  accordance 
therewith,  provided  the  award  has  been  filed  within  thirty 
^y»  from  the  date  of  filing  the  consent.  The  time  within 
wMeh  the  clerk  shall  enter  judgment  may  be  extended  by  a 
^ipulation  in  writing  for  a  further  period  of  not  to  exceed 
ihirtv  davs. 

RULE  VI. 

The  clerk  in  each  district  shall  keep  a  docket  wherein  proper 
ntries  uf  all    proceedings   shall   be   made. 
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RULE  VII. 

No  fees  or  disbursements  of  any  kind  shall  be  demanded  or 
received,  except  as  hereinabove  provided. 

Forms. —  The  consent,  award  and  judgment  must  be  in  sub- 
stantially the  following  form,  the  blanks  being  properly  filled: 

Consent. —  Municipal  Court  of  the  City  of  New  York.  Bor- 
ough of   ,   District. 

We,    residing       at    and     

residing  at hereby  designate as  arbitrator 

to  hear  and  determine  the  following  controversy  existing  between 
us,  viz: 

We  agree  that  the  arbitrator  proceed  in  accordance  with  the 
rules  of  the  Municipal  Court  of  the  City  of  New  York  and  dr 
hereby  declare  that  we  know  said  rules  and  that  we  will  abide 
by  them. 


Dated  ,  191.. 

Award. —  I, ,  the  arbitrator  appointed  pursuant  to 

a  consent  signed  by   and   and  filed  in  the 

office    of    the    clerk    of    the    Municipal    Court    for    the     .^ 

District,  Borough  of ,  on  the day  of  . .  .  .* , 

191..  to  hear  and  determine  the  controversy  therein  specified, 
hereby  certify  that  I  have  heard  tlie  parties  to  said  contro- 
versy and  the  evidence  submitted  by  them  and  find  and  decide 
that 


Dated  New  York,    ,  191 . . 


Arbitrator. 

Judgment. —  Upon    the   consent    filed    on    the    day   of 

,  191 .  .   and  the  award  of   arbitrator,  filed  on 

the    day   of    .*^ . ,    191 . .,   judgment   is    entered  x 

in    favor    of  against    for    the    sum    of 

dollars  ($....). 

Dated   191.. 


* 


aerk. 

X  (or  insert  such  other  judgment  in  accordance  with  the  award). 

Pursuant  to  subdivision  six  of  section  six  and  subdivision  fiv<> 
of  section  eight  of  the  .Municipal  Court  Code,  the  Board  of 
Justices  of  the  Municipal  Court  of  the  City  of  New  York 
hereto  establish  a  synteni  of  conciliation  and  Adopt  the  follow- 
ing rules 
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SUUL 

Any  person  having  a  claim  which  in  his  opinion  may  be 
adjusted  without  resort  to  an  action  at  law  may  apply  to  the 
elerk  in  any  district  for  the  issuance  of  a  notice  of  conciliation. 

RULE  n. 

The  clerk  shall  immediately  fix  a  date  for  hearing  and  inform 
the  applicant  of  such  date  when  the  request  for  th.e  notice  i» 
presented  and  shall  forthwith  mail  the  notice  to  the  adverse 
party  at  the  address  given  by  the  applicant.  At  least  three 
daj-g  notice  shall  be  given,  exclusive  of  the  day  of  mailing. 
The  hearing  shall  be  had  in  any  district  which  the  applicant 
may  specify. 

RULE  UL       : 

Hearings  of  conciliation  shall  be  had  in  each  district  on 
sach  day  or  days  of  each  week  as  the  justices  of  each  district 
may  designate.  Where  there  is  more  than  one  part  of  the  court 
established,  the  hearing  shall  be  had  at  Part  I. 

RULE  IV. 

The  cases  in  conciliation  shall  be  heard  informally.  The 
justice  hearing  the  case  shall  endeavor  to  effect  an  amicable 
aod  equitable  adjustment  beet  ween  the  parties.  He  may,  in 
his  discretion,  permit  either  party  to  be  assisted  by  counsel, 
bat  no  record  of  the  proceedings  before  him  shall  be  kept.  He 
shtU  not  be  bound  by  the  rules  of  evidence,  but  may  receive 
such  evidence  as  seems  to  him  equitable. 

RULE  V. 

The  Justice  shall  direct  the  clerk  to  make  an  entry  in  the 
doeket  hereinafter  referred  to,  of  the  terras  of  the  settlement  or 
of  the  failure  thereof.  No  judgment  or  order  enforceable  by 
process  of  law  shall  be  rendered  or  made  by  the  Justice. 

RULE  VI. 

The  Justice  before  whom  the  hearing  in  conciliation  was  had 
shall  not  take  part  in  any  trial  between  the  same  parties  involv- 
ing the  same  controversy. 

RULE  vn. 

The  clerk  of  each  district  shall  keep  a  docket  wherein  proper 

entries  of  ail  proceedings  shall  be^ade.     Such  record  may  not 

be  offered  in  evidence  or  referred  to  upon  any  subsequent  trial 

of  the  controversy. 
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RULE  VUI. 

If  the  hearing  is  to  be  had  in  a  district  other  than  wherein 
the  notice  has  been  issued,  the  clerk  issuing  the  notice  shall 
forthwith  notify  in  writing  the  clerk  of  the  district  in  which 
the  hearing  is  set,  of  the  names  of  the  parties,  and  the  dates 
of  mailing  the  notice  and   of   the  hearing. 

RULE  IX. 

Parties  appearing  voluntarily  may  submit  their  controversy  to 
a  Justice  for  conciliation  without  the  issue  of  a  notice,  but  other- 
wise subject  to  these  rules. 

RULE  X. 

No  fees  or  disbursements  of  any  kind  shall  be  demanded  or 
received. 

Form. —  The  notice  of  conciliation  shall  be  in  substantially 
the  following  form,  the  blanks  being  properly  filled: 

Municipal    Court    of    the    City    of    New    York,    Borough    of 

,    District. 

To    

residing  at    having  presented  a  claim 

against  you  for    amounting  to    Dollars, 

you   are  hereby    requested    to    appear   before   a   Justice    of    this 

Court  at  the  Court  House  of District,  Borough  of 

situated    at     on    the     day    of 

191 ...  at  M.,  for  the  purpose  of  an  amicable 

adjustment  of  the  controversy. 


Qerk. 
Dated  New  York,    ,  191.. 

l&9e 


RULES  OF  APPELLATE  TERM,  FIRST  DEPARTMENT. 


SITLES    OF   THE   APPELLATE    TERM    OF   THE    SUPREME 
COUST  IN  THE  FIRST  DEPARTMENT. 

RUUBB   FOB  TH£   HEARING   OF  APPEAI^   FROM   THE    CiTY   COUBT   OF 

THE  Cmr  OF  New  York  and  from  the  .  Municipal  Court  in 
THE  Boroughs  of  Manhattan  and  The  Bronx. 

RULE  L 
Tenns. —  There  shall  be  a  tenn  of  the  Supreme  Court  for  the 
hearing  of  appeals  from  the  City  Court  and  the  Municipal  Court 
of  the  City  of  New  York,  in  the  Boroughs  of  Manhattan  and 
The  Bronx  which  ahall  coounenee  on  the  first  Monday  of  October, 
November,  December,  January,  February,  March,  April,  May  and 
June  in  each  year  and  shall  continue  from  day  to  day  during  each 
of  said  months  until  all  appeals  ready  for  hearing  are  heard  and 
disposed  of.  This  term  of  the  court  shall  hold  its  sessions  in  the 
Court  House  in  the  County  of  New  York,  and  shall  be  held  by 
three  Justices  of  the  Supreme  Court,  duly  designated  to  hold 
said  term,  and  shall  be  known  as  the  Appellate  Term. 

RULE  n. 

Appeals. —  The  clerk  of  such  term  of  the  Supreme  Court  shall 
make  up  a  calendar  of  all  appeals  to  be  heard  each  term  and 
publish  the  same  in  the  Law  Journal  at  least  eight  days  before 
the  commencement  of  the  term. 

All  appeals  from  the  City  Court  in  which  the  return  duly 
printed  as  required  by  the  Oeneral  Rules  of  Practice  has  been 
duly  filed  with  the  clerk  of  such  term  at  least  ten  days  before  the 
first  day  of  the  term,  with  ten  printed  copies  thereof  and  an 
admission  of  service  or  an  affidavit  showing  the  service  of  three 
printed  copies  upon  the  attorney  for  the  respondent,  shall  be 
placed  upon  such  calendar. 

An  appeals  from  the  Municipal  Court  in  which  the  return 
made  up  as  required  by  Rule  IV  of  this  court  has  been  filed  with 
the  clerk  of  such  term  at  least  ten  days  before  the  commencement 
thereof  shall  be  placed  upon  such  calendar. 

Appeals  shall  be  placed  upon  the  calendar  in  the  order  in  which 
the  same  are  filed  and  shall  continue  thereon  4intil  disposed  of. 
An  appeal  may  be  brought  to  a  hearing  upon  notice  by  either 
party  of  not  less  than  eight  days,  which  notice  must  be  filed  a» 
provided  by  Rule  V  of  this  court.  If,  after  being  regularly 
placed  upon  the  calendar,  neither  party  brings  it  to  a  hearing 
until  after  the  same  has  l)een  on  the  calendar  for  at  least  two 
terms,  the  court  must  dismiss  the  appeal  unless  it  directs  the 
same  to  be  continued  for  cause  sho^m. 

If  the  appellant  does  not  appear  upon  the  call  of  the  calendar, 
the  judgment  or  order  appealed  from  shall  be  aflirmed.  If  the 
appellant  appears  and  the  respondent  fails  to  appear,  the  appel- 
lant may  either  argue  or  submit  his  case,  but  judgment  of  reversal 
by  default  will  not  be  allowed. 
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RULE  XVL 

Diabursements  for  appropriation  maps. —  An  allowance  will  be 
made  in  the  judgment  in  appropriation  claims  for  the  actuhl 
expense  incurred  by  the  claimant  in  securing  copies  of  the  official 
appropriation  maps  required  to  be  attached  to  appropriation 
claims  under  the  rules  only  when  such  expense  is  proven  or 
stipulated  in  open  court  ami  included  in  the  award. 

RULE  XVII. 

Discontinuance. —  Where  a  counterclaim  is  pleaded  the  claim- 
ant cannot  discontine  except  as  permitted  by  the  written  order 
of  the  court  or  a  judge  thereof. 

RULE  XVIU. 

Dismissal  of  claim  or  counterclaim. —  An  application  may  be 
made  to  the  court  to  dismiss  a  claim  or  a  counterclaim  in 
whole  or  in  part  on  the  ground  ( 1 )  that  said  claim  or  counter- 
v^laim,  or  a  part  thereof,  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action,  or  (2)  that  the  court  does  not  have 
jurisdiction  of  »aifl  claim  or  counterclaim,  or  a  part  thereof, 
either  with  respect  to  one  or  more  of  the  parties  thereto  or  with 
respect  to  the  subject  matter  thereof.  Lnless  said  application 
is  made  'during  the  trial  of  said  claim  or  counterclaim,  it  will 
not  be  entertained  by  the  court  except  on  eight  days*  written 
notice  to  the  adverse  party  stating  the  grounds  therefor,  unless 
the  adverse  party  waives  or  lutxlifieB  this  requirement. 

RULE  XIX. 

Exhibits. —  Each  party  must,  l)ef(jre  submitting  to  the  court  an 
exhibit,  mark  ccmspicuously  on  said  exhibit  the  number  of  the 
claim   and   claimant's  name. 

In  all  litigated  claims  each  party  must  within  five  days  atter 
the  claim  is  finallv  submitted,  file  in  the  clerk's  office  at  Albany 
five  copies  of  a  list  of  all  exhibits  submitted  by  him  to  the  court. 
Such  list  must  sufficiently  describe  said  exhibits  so  as  to  permit 
the  identification  thereof  and  must  give  tlie  official  number  or 
symbol  attacJied  to  each  exhibit  by  the  court  stenographer,  it 
must  recite  on  its  fajce  when  and  where  the  claim  was  tried  and 
before  which  judge  or  judges,  ajml  shall  be  signed  at  the  end 
thereof  by  the  attorney  for  the  party  submitting  the  same.  The 
clerk  shall  send  erne  copy  of  said  list  to  each  of  the  judges 
hearing  the  claim  and  shall  file  the  remaining  copies  in  his  office. 

Each  party  shall  retain  and  be  responsible  for  his  own 
exhibits,  but  the  clerk  of  the  court  may  at  any  time  require  the 
exhibits,  or  any  of  them,  to  be  filed  in  the  clerk's  office  at  Albany 
for  the  use  of  the  court  or  of  either  party  to  the  claim.  Upon 
the  issuing  of  a  certificate  of  no  appeal  by  the  attorney -gen  era! 
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in  any  claim,  or  after  the  expiration  of  the  time  for  taking 
an  appeal  therein,  the  clerk  may  return  to  the  party  the  exhibits 
sent  by  said  party  to  the  clerk's  office. 

RULE  ZZ. 

Gnardian  ad  litem. — ^A  guardian  ad  litem  may  be  appointed  by 
tlie  court,  or  one  of  the  judges  thereof,  as  provided  by  the  rules 
of  practice  of  the  supreme  court. 

RULE  XXI. 

Judgments.' — The  successful  party  must  within  five  days  after 
receipt  from  the  clerk  of  a  notification  of  the  award  of  the  court 
submit  to  the  clerk  an  original  and  two  copies  of  his  proposed 
judgment.  If  said  party  failH  to  do  so,  the  adverse  party  may 
submit  such  proposed  judgment. 

Unless  otherwise  ordered  by  the  court  or  a  judge  thereof,  the 
judgment  in  appropriation  claims  shall  not  be  entered  until  the 
attorney -general  files  in  the  clerk's  office  at  Albany  his  written 
approval  of  title  to  the  property  appropriated  by  the  state, 
including  his  direction  as  to  the  claimant  or  claimants  in  whose 
name  judgment  should  be  entered.  In  all  other  cases  judgment 
shall  be  entered  by  the  clerk  as  soon  as  the  proposed  judgment 
is  Huhmitted  to  him  pursuant  to  this  rule,  or  itt  default  thereof 
as  tsoon  as  practicable  thereafter. 

RULE  XXIL 

Maps. —  In  appropriation  claims,  the  claimant,  before  filing 
the  claim  in  the  clerk's  office  at  Albany,  ninat  attach  to  the  '>rip- 
inal  and  to  the  twelve  copies  thereof  a  duplicate  of  the  official 
appropriation  map  or  maps  filed  in  the  office  of  the  state  engineer 
and  covering  the  property  for  which  the  claim  is  filed. 

In  other  claims  affecting  real  property,  and  in  negligence 
claims,  a  rough  sketch  or  drawing  showing  the  location  of  the 
premises  affected,  or  the  place  where  the  claimant  alleges  that 
the  accident  occurred,  mu.st  be  so  atta«he<l. 

RULE  XXIII. 

Kotice  of  intention  to  file  a  claim. —  In  addition  to  the  require- 
nientR  prescribed  by  section  264  of  the  code  of  civil  procedure 
for  a  notice  of  intention  to  file  a  claim,  every  notice  of  intention 
must  state  on  its  face  the  post  office  address  of  each  claimant 
therein  and  the  post  office  address  of  the  attorney  for  each 
I'laimant. 

RULE  XXIV. 

Himiber  of  claim. —  The  number  given  to  the  claim  by  the 
rh^rk  when  the  same  is  fi*ed  in  his  office  must  be  indicated  on 


^  For  !iaggpste<]  forms  for  Judgments  and  for  the  procedure  necessary 
to  fi^nr«>  |>aymcnt  of  Jndinnpnts.  nee  the  appendix  to  these  rules. 
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the  face  of  all  subsequent  papers  in  the  same  proceedings  tiled  in 
the  clerk's  office  or  submitted  to  the  court  by  the  party  filing 
or  submitting  the  same. 

RULE  XXV. 

Orders. —  Whenever  either  of  the  parties  to  a  claim  shall  apply 
to  the  court  or  a  judge  thereof  for  an  order,  it  shall  be  the 
duty  of  the  party  making  the  application  (1)  to  present  to  the 
judge  or  jucfges  to  whom  the  application  is  made  his  proponed 
order  in  writing  and  (2)  to  send  to  the  clerk's  office  at  Albany 
three  copies  of  said  proposed  order.  When  said  order,  signed  by 
the  judge  or  judges  to  whom  it  is  presented,  is  filed  in  the  clerk's 
office,  the  clerk  shall  send  to  the  respective  parties  certified 
copies  thereof. 

F]xcept  when  an  order  is  applied  for  during  the  trial  of  a  claim, 
no  application  shall  be  made  to  the  court  or  a  judge  thereof  for 
any  order  except  on  eight  days'  written  notice  to  the  adverse 
party,  stating  the  grounds  therefor,  unless  the  adverse  party 
waives  or  mc^ifies  this  requirement. 

RULE  XXVL 

Reply. —  A  counterclaim  is  admitted  unless  a  reply  is  filed 
and  served  as  prescribed  by  these  rules.  A  reply  must- be  veri- 
fied in  the  same  manner  as  pleadings  in  the  supreme  court. 

Unless  otherwise  permitted  by  the  written  order  of  the  court 
or  a  judge  thereof,  the  claimant  must,  within  twenty  days  after 
the  service  upon  him  by  the  attorney  general  of  a  counterclaim, 
file  in  the  clerk's  office  at  Albany  an  original  and  twelve  copies 
of  his  reply  and  must  at  the  .s*inie  time  that  he  files  said  reply 
serve  a  duplicate  original  thereof  upon  the  attorney-general. 

RULE  xxvn. 

Size  of  papers. —  Where  a  claim  or  other  paper  in  a  case  is 
typewritten  the  size  of  the  paper  used  shall  be  substantially 
eight  inches  by  thirteen  inches  and  when  printed  sirbstantially 
eight  inches  by  ten  and  one-half  inches. 

RULE  XXVIII. 

Submission  of  claim  on  agreed  statement  of  facts. —  Whenever 

a  claim  is  submitted  to  the  court  on  an  agreed  statement  of 
fact.s;  the  claimant  must  within  five  days  thereafter  file  in  the 
j'lerk'H  office  at  Alba^iy  a  copy  of  s«id  statenM»nt  wliich  mu.st 
be  8igne<l  at  the  end  thereof  by  both  parties,  together  with  a 
tuemorandum  stating  when-  am!  where  the  claim  was  Hubmitted 
and  to  which  judge  or  judges.  Kacli  party  must  within  the  same 
time  file  in  the  clerk's  oflice  at  Albany  a  list  of  all  papers 
submitted  by  said  party  to  the  (Hmrt,  which  list  must  sufl9- 
ciently  describe  «ai<i  papers  «o  a>*  to  permit  the  identification 
thereof. 


APPENDIX  TO  RULES  OF  COURT  OF  CLAIMS. 

APPENDIX  TO  RULES  OF  THE  COURT  OF  CLAIMS. 

L  The  following  forms  are  suggested  as  aids  to  claimants.s 

FORM  A. 
Notice  of  Intention  to  File  Claim. 
STATE  OF  NEVV   YORK  — COURT  OF   CLAIMS 


John  Doe 

against 

The  State  of  New  York. 


Xotice  of  intention 
to  file  claim 


To  the  Clerk  of  tYte  Court  of  CUims : 

To  the  Attornev-General  of  the  State  of  New  York:® 

Please  take  notice  that  the  undersigned,  John  Doe,  intends  to 
file  a  claim  againnt  the  St4it<»  of  New  York,  pursuant  to  sectiQn 
2ft4  ()f  the  C<Kle  of  Civil  PrcK'ednrc. 

The  post-offk!e  address  of  the  claimant  herein  is 


The  attorney  for  the  claimant  herein  iH  Kichard  Roe,  Esq.,  and 
his  post-office   address    is 

The  time  when  and  the  place  where  such  claim  arose  and  the 
nature  of  the  same  are  as  follows: 


JOHN  DOE, 

Claimant. 

BiCHABD  Roe, 

Attorney  for  claimant. 


•This  appendix  \»  not  a  part  of  the  rules  and  has  not  been  adopted 
bj  tbe  court.  The  forms  are  not  official  fomiK  and  their  use  in  not 
Bsodatorr  except  to  the  extent  that  they  incorporate  provisions 
required  bj  the  rules.  (See  Rule  1,  paragraph  3,  and  Rule  11.)  They 
arp  obvioufily  intended  to  cover  only  the  onlinary  situations,  and- claim- 
tats  moat  modify  them  if  necessary  to  meet  the  actual  facts  involved 
la  their  particular  claims. 

No  attempt  has  been  made  to  auj^gcHt  a  form  for  claimH  arising  on 
or  out  of  contracts  because  the  facts  in  snch  claims  vary  to  such  an 
«'iteot  that  no  general  form  conhl  be  suggested  which  would  be  of 
aiQch  assistftnce.  A  claim  on  contract  which  meets  the  requirements 
of  a  complaint  in  the  suoreme  court  is  sufficient  provided,  of  course, 
it  incorporates  the  special  pxovlsions  required  by  Rule  11. 

'See  footnote  r»  on  page  11  ghing  the  provision  In  section  270  <>f 
the  code  of  dvll  procedure  relative  to  the  filing  of  canal  clnfnis  and 
Doticfi  of  such  claims  with  the  superintendent  of  public  works. 
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Stats  of  Xew  Yobk,   ' 

County  of    >-««. : 

City  of 

John  Doe,  being  duly  sworn,  says:  I  am  the  claimant  above 
named;  I  have  read  the  foregoing-  notice  of  intention  to  file  a 
claim  against  the  State  of  New  York  and  know  its  contests; 
the  same  is  true  to  my  own  knowledge,  except  as  to  the  matters 
therein  stated  to  be  alleged  on  infonnation  and  belief,  and  as  Ut 
those  matters  I  believe  it  to  be  true. 

JOHN  DOE. 

Sworn  to  before  me  the 

day  of ,  191 . . 

John  Smith, 

Notary  Public  (or  other  officer  authorized 
to  take  affidavits). 

FORM  B. 
Claim  for  Permanent  Appropriation. 
STATE  OF  NEW  YORK  —  COURT  OF  CLAIMS. 


JoH.N  Doe 
against 
Thb  State  of  New  York. 


SClaim  No. 


1.  The  post-office  address  of  the  claimant  herein  is 

2.  This  claim  is  for  the  permanent  appropriation  of  land  by  the 
State  for  the  Barge  canal  pursuant  to  Laws  of  1903,  chapter 
147,  as  amended,  and  the  notice  of  such  appropriation  was  served 
nptrti  the  claimant  on  the day  of 191 .  .»<> 

3.  The  claimant  was  at  the  time  of  the  appropriation  the  sole 
owner  in  fee  of  the  premises  appropriated. 

4.  The  premises  appropriated  are  described  as  follows: 
(Insert  description  in  detail  as  given  on  the  official  appropria- 
tion map  including  the  contra^'t  number  and  the  parcel  number 
indicated  on  said  map.) 

5.  Attached  hereto  as  a  part  of  the  claim  is  a  duplicate  of  the 
official  appropriation  map  served  upon  the  claimant. 

0.  This  claim  has  not  been  assigned  and  has  not  been  sub- 
mittwl  to  any  other  tribunal  or  officer  for  audit  or  determination. 

7.  ThiH  claim  is  filed  within  tw^o  years  aft-er  the  claim  accrued. 
require<i  by  law.i^ 

>o  Hoo  note  2  on  nnjrc  229  Indlcntfnir  how  this  paragraph  most  be 
obanffcd  If  the  land  wh«  appropriated  under  other  stattites  or  for 
other  thnn  barjfe  canal  purposes. 

"  If  the  claim  Is  not  fliert  within  two  years  after  it  ortglnallj 
ni*<Tnei1.  hut  in  flleil  pursuant  to  any  statute  (such,  for  instance,  a» 
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8.  The  particulars  of  claimant's  darnaf^es  are  as  follows: 

3  acres  of  land  appropriated $450 

15  acres  of  remaining  land  damaged 300 

Total    $750 


RICHARD  ROE, 

Attorn eif  for  Cliimant, 
Office  and  post-office  address. 


>88. : 


State  of  Xew  York, 

County  of 

aty  of  '. 

John  Doe,  Ijeing  duly  sworn,  says:  1  am  th^  ela-imatit  above 
named:  I  have  read  the  foregoing  claim  and  know  its  contents; 
the  .<iame  is  true  to  my  own  knowledge,  except  as  to  the  matters 
therein  stated  to  he  alleged  on  information  and  belief,  and  as  to 
thoM*  matter  1  believe  it  to  be  true. 

JOHX  DOE. 

Sworn  to  before  me  the   

day  of 191. . 

John  Smith, 

Notary  Public  (or  other  officer  author- 
ized to  take  affidavits). 

FORM  C. 
Claim  for  Damages  for  Negligence. 
STATE  OF  NEW  YORK  — COURT  OF  CLAIMS. 


John  Doe 

agaifUil ' 

Tde  State  of  New  York. 


^Claim  No. 


1.  The  post-office  address  of  the  claimant  herein  is 

2.  This   claim   is  for  negligence  of  the  State   in   constructing 

and  maintaining  a  bridge,  known  as  the   bridge, 

oi'er  the  Erie  canal  in  the  city  of   ,  N.  Y.,  and 

particularly  in  failing  to  provide  said  bridge  with  suitable  rail- 
ins?  and  to  light  the  same. 

I^  w<  1916,  ch.  420)  which  permits  the  claim  to  be  filed  after  the 
("ipiration  of  the  two  years,  this  paragraph  should  be  modified  so  as 
to  Ptnte  tbp  exact  facts  and  a  spfclflc  reference  to  the  statute  permit- 
tin?  the  filini?  of  the  claim  should  be  made.  If  this  statute  Is  a 
<(NHi<il  statute  (as  dlstlnfrulshed  from  a  f^eneral  statute)  it  must  be 
«^t  out  In  full  in  the  claim.     See  Rule  11,  paragraph  7. 
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3.  On  the day  of ,  191 with- 
out any  negligence  on  his  part,  claimant  fell  off  the  west  side 
uf  said  bridge  about  the  middle  thereof  and  receiv^  the  follow- 
ing injuries:      (State  in  detail  injuries  received.) 

4.  This  claim  has  not  been  assigned  and  ha«  not  oeen  sub- 
mitted to  any  other  tribunal  or  officer  for  audit  or  determination. 

5.  Attached  hereto  is  a  copy  of  the  notice  of  intention  to  file 
this  claim,  which  notice  was  filed  in  the  office  of  the  clerk  of  the 

Court  of  Claims  on  the day  of ,  191 , 

and  in  the  office  of  the  Attornev-General  on  the dav 

of 191 12' 

6.  This  claim  is  filed  within  two  years  after  the  claim  accrued, 
as  required  by  law.     (But  see  footnote  11  on  page  224.) 

7.  Attached  hereto  as  a  part  of  tlic  claim  is  a  sketch  of  the 
place  of  the  accident. 

8.  The  particulars  of  claimant's  damages  are  as  follows: 

Dr.   Bell's  bill   for   servict*^ $50 

Mary  Smith's  bill  for  nursing 40 

St.   Mary's  Hospital   expenses 50 

Medicines    25 

Personal   suffering,  etc 2 ,000 


Total    $2,166 


RICHARJD  ROE, 

Attornry  for  Claimant, 
Office  and  post-office  address. 


(For  verification,  see  Form  B.) 

FORM  D. 
Claim  for  Damages  for  Leakage. 
STATE  OF  XEW  YORK  —  COIRT  OF  (^LAIMS. 


Claim  No. 


John  Dob 
against 
The  State  of  New  York. 


1.  The  post-office  address  of  the  claimant  herein  is 

2.  This  claim  \»  for  the  destruction  of  crops  and  damage  to 
meadow  land,  owned  by  the  claimant,  due  to  leakage  from  the 
Barge  canal  from  the day  of 101 

"Hop  footnote  r»  on  papp  21 S  if1\Mn>r  the  provlHlon  in  section  270 
of  the  fo«l»»  (»f  civil  proccMuro  relative  to  the  flllnK  of  onnal  c»laini< 
and  notices  of  such  claims  with  the  superintendent  of  puhlir  works. 
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to  the day  of  ,  191 ,  by  reason  of  the 

negligent  construction  and  maintenance  of  the  banks  thereof  by 
the  Stat«  of  New  York. 

3.  The  premises  owned  by  claimant  are  situated  in  the  town 

of  ,  county  of    ,  New  York,   and 

cansist  of  fifty  acres,  and  the  portion  affected  by  the  negligence 
of  the  State  is  about  thirty-five  acres  lying  adjacent  to  the 
canal. 

4.  This  claim  has  not  been  assigned  and  has  not  been  sub- 
mitted to  any  other  tribunal  or  officer  for  audit  or  determination. 

5.  Attached  hereto  is  a  copy  of  the  notice  of  intention  to  file 
this  claim,  which  notice  was  filed  in  the  office  of  the  clerk  of  the 

Court  of  Claims  on  the day  of ,  191 ... , 

and  in  the  office  of  the  Attorney-General  on  the day 

of ,  191...  13 

6.  This  claim  is  filed  within  two  years  after  the  claim  accrued, 
as  required  by  law.     (But  see  footnote  11  on  page  20.) 

7.  Attached  hereto  as  a  part  of  the  claim  is  a  sketch  of  the 
entire  premises  owned  -by  the  claimant  which  also  shows  the 
portion  affected  hy  the  negligence  of  the  State. 

8.  The  particulars  of  claimant's  damages  are  as  follows: 

20  acres  of  com  totally  destroyed,  at  $30  an  acre.  $600 
10  acres  of  potatoes  partially  destroyed,  at  $60  an 

acre    600 

5  acres  of  meadow  land  damaged,  at  $10  an  acre.  50 

Total $1, 260 


RICHAKD  ROE, 

Attorney  for  Claimant, 
Office  and  post-office  address, 


(For  verification,  see  Form  B.) 

FORM  E. 
Judgment  in  Appropriation  Claims. 
STATE  OF  NEW  YORK  —  COURT  OF  CLAIMS. 


John  Doe 

against  ^ Claim  No. 

Thh  State  of  New  York. 


'. ,  attorney  for  claimant. 

,  Deputy  Attorney-General,  for  the  State  of 

^ew  York. 


■See  footnote  5  on  pajre  218  jdvlng  the  provision  in  section  270 
of  tbe  code  of  civil  procedure  relative  to  the  flllng  of  cannl  chilniR 
tad  notices  of  such  claims  with  the  superintendent  of  public  works. 
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This  claim  for  the  sum  of  ( $ ) 

for  damages  resulting  from  the  permnnent  appropriation  on  the 
day  of ,  191 .. .    (see  note  li* ) ,  of  the 

g remises  described  below,  situated  in  the for  the 
arge  canal,  pursuant  to  chapter   147  of  the  Laws  of  1903,   as 

amended  (see  note  2** ) ,  filerl  the day  of 

191 . . .,  and  numbered ,  came  on  to  be  heard  before  this 

court  at  a  session  thereof  held  in  the  city  of on 

the day  of ',  191 .. . 

The  court  having  heard  the  proofs  and  allegations  of  the  par- 
ties and  having  duly  made  and  filed  it«  findings  of  fact  and  con- 
clusions of  law,  it  is  (see  note  S^*) 

Ordered  and  adjudged,  That   ,  the  above 

named  claimant,  recover  herein  against  the  State  of  New  York 

the  sum  of    ( $ ) ,  with  interest 

thereon  from  the day  of   ,  191 . . . ,  the 

date  of  said  appropriation,  to  the day  of , 

191 .  . .    (see  note  4i4)  the  date  of  entry  of  this  judgment,  to  wit: 

(see  note  4^*)    ($ ) ,  together  with  the 

sum  of  $ ,  the  cost  of  procuring  maps,  amounting  in  all 

to  the  sum  of   (see  note  4i4)    ($ )    for 

the  permanent  appropriation  of  the  following  described  premises 
and  in   full  settlement  of  said  claim: 

Contract  No ,  Parcel  No 


(Insert  here  the  exact  description  of  the  premises  appropriated 
as  given  in  the  oflicial  appropriation  map  served  on  the 
claimant )     


Clerk  of  the  Courl  of  Claims, 

Notes  on  the  Drafting  of  Judgments  in  Appropriation  Claims. 

XoTE  1.  Insert  here  the  date  when  the  notice  of  appropriation 
was  served  upon  claimant. 

Note  2.  If  the  land  was  appropriated  for  the  Cayuga  and 
Seneca  canal,  the  statutory  reference  should  be  to  Laws  1909, 
eh.  39l,  as  amended;  and  if  for  barge  canal  terminals,  to  Jal'ws 
1911,  ch.  74(5.  as  amended. 


^*  See  tho  notos  on  the  drafting  of  judgments  In  appropriation  claims 
which  follow  this  form. 
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If  the  land  was  appropriated  for  other  than  barge  canal  pur- 
poses, this  part  of  the  judgment  should  of  course  be  changed 
to  conform  to  the  facts.  For  instance,  provision  is  made  for  the 
appropriation  of  land  for  the  state  reservation  at  Sagatoga 
Springs  by  Laws  1916,  ch.  295,  §|  600-604  (see  Laws  1909,  ch. 
569;  Laws  1911,  ch.  394;  Laws  1914,  ch.  252),  and  for  the 
appropriation  of  land  within  the  Adirondack  or  Catskill  parks 
or  adjacent  thereto  by  Law«  1916,  ch.  451  (see  Laws  1909,  ch.  24, 
if  46-49;  Laws  1912,  ch.  444). 

Note  3.  Where  no  proof  is  offered  by  the  state  in  opposition 
to  the  claim,  this  paragraph  of  the  judgment  should  read  as 
follows: 

The  court  having  heard  the  proofs  and  allegations  of  the 
claimant  and  having  determined  the  legal  liability  of  the  state, 

and  the  claimant  having  offered  to  accept  the  sum  of 

(I )    with  interest  thereon  from  the    day  of 

,  191 ... ,  together  with  the  sum  of  $ , 

the  coat  of  procuring  maps,  in  full  settlement  of  said  claim,  and 
no  proof  having  Iwen  offered  by  the  state  in  opposition  thereto, 
it  ia 

Note  4.  In  submitting  judgments  to  the  clerk's  office  pursuant 
to  Rule  21,  this  space  should  be  left  blank.  The  clerk,  "unless 
otherwise  ordered  by  the  court  or  a  judge  thereof,"  is  not  author- 
ized to  enter  judgment  in  permanent  appropriation  claims  until 
the  attorney-general  has  filed  in  the  clerk's  office  his  written 
approval  of  title,  etc.,  to  the  land  appropriated.  (See  Rule  21.) 
The  clerk's  office  will  fill  in  the  date  of  the  entry  of  the  judgment, 
will  compute  the  interest  down  to  the  date  of  the  entry  of  the 
judgment,  or  as  otherwise  directed  by  the  court,  and  will  insert 
in  the  judgment  the  amount  of  interest  and  the  total  amount  of 
the  judgment.  See  aecticm  269  of  the  code  of  civil  procedure 
relative  to  the  allowance  by  the  state  comptroller  of  interest  on 
judgments. 

Oexebal.  Note.  The  suggested  form  of  judgment  is  obviously 
intended  to  cover  only  the  ordinary  situation.  When  any  orders 
hare  been  granted  after  the  filing  of  the  claim  (particularly  any 
orders  granted  at  the  trial  itself)  which  have  any  relation  to  the 
award  or  to  the  judgment,  the  party  obtaining  these  orders  must 
not  only  see  that  they  are  entered  in  the  clerk's  office  at  Albany 
(we  Rule  25)  but  he  must  also  insert  descriptive  recitals  of  th'».se 
•orders  in  the  proposed  judgment  which  he  is  required  to  submit 
to  the  clerk  pursuant  to  Rule  21.  The  most  frequent  orders  of 
thi«  character  are  those  amending  the  claim  or  award  (either  as 
to  parties  or  subject  matter)  or  consolidating  claims  for  the  pur- 
poses of  the  trial. 

Parties  are  requested  to  siibmit  th«ir  proposed  judgments  to 
the  clerk's  oiBce  itithout  ha<;1cers  and  they  are  also  requested  not 
to  fasten  the  sheets  together  'with  any  permanent  fasteners. 
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FORM  F. 
Judgment  in  Claims  other  than  Appropriation  Claims. 
STATE  OF  NEW  YORK  — COURT  OF  CLAIMS. 


John  Doe 
against 
The  State  op  New  York. 


Claim  No. 


,  attorney  for  claimant. 

,  Deputy  Attorney-General,  for  the  State 

of  New  York. 

This  claim  for  the  sum  of  ( $ ) 

for  the  (see  note  li"> )    ,  filed  on  the 

day  of ,  191 ... ,  and  numbered ,  came  on  to 

be  heard  before  this  court  at  a  session  thereof  held  in  the  city  of 
on  the dav  of ,  191... 

The  court  having  heard  the  proofs  and  allegations  of  the  par- 
ties and  having  duly  made  and  filed  its  findings  of  fact  and  con- 
clusions of  law,  it  is  (see  note  2i*) 

Ordered  and  adjud<jcd^  That   ,  the  above 

named  claimant,  recover  herein  against  the  StatQ  of  New  Y'ork 

the  sum  of ( $ )  in  full  settlement 

of  said  claim. 


Cleric  of  the  Court  of  Claims, 

Notes  on  the  Drafting  of  Judgments  in  Claims  other  than 

Appropriation  Claims. 

Note  1.  Insert  here  a  brief  recital  showing  the  nature  of  the 
claim  and  giving  the  location  of  the  premises  affected  or  the  place 
where  the  claim  accrued. 

In  all  canal  claims  the  judgment  must  show  on  its  face  whether 
the  damage  was  suffered  in  connection  A^-ith  the  old  Erie  canal  or 
in  connection  with  the  barge  canal  improvement  work.  This  pro- 
vision is  necessary  in  order  to  enable  the  state  comptroller  to 
determine  from  what  canal  fund  the  judgment  should  be  paid. 

Note  2.  Where  no  proof  is  offered  by  the  state  in  opposition  to 
the  claim,  this  paragraph  of  the  judgment  should  read  as  follows: 

The  court  having  heard  the  proofs  and  allegations  of  the  claim- 
ant and  having  determined  the  legal  liability  of  the  state,  and  the 

claimant  having  offered  to  acc<»pt  the  Hum  of   

($ )  in  full  settlement  of  said  claim,  and  no  proof  having 

been  offered  by  the  state  in  opposition  thereto,  it  is 

"  Spc  the  notes  on  the  drafting  of  Judgments  In  other  than  appro- 
priation claims  which  follow  this  form. 
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Geiceral  Xote.  See  the  general  note  on  page  229  giving  addi- 
tional directions  which  arc  applicable  to  judgments  in  claims 
other  than  appropriation  claims  as  well  as  to  judgments  in  appro- 
priation claims. 

If  the  award  gives  interest,  leave  blank  spaces  in  the  judg- 
ment for  the  lilling  in  of  the  interest  dates  and  the  amount  of 
interest.  The  clerk's  office  will  fill  in  these  dates  and  will  com- 
pute the  interest. 

n.  Procedure  to  secure  pa3nnent  of  judgments. 
(See  section  269  of  the  code  of  civil  procedure.) 

A.  In  claims  other  than  appropriation  claims. 

The  claimant  must  file  in  the  state  comptroller's  office 
at  Albany  the  following  papers: 

L  The  certified  copy  of  the  judgment  which  is  served 
upon  him  by  the  clerk  of  the  court  of  claims  pursuant  to 
section  269  of  the  code  of  civil  procedure. 

2.  The  certificate  of  no  appeal  which  the  claimant  must 
secure  from  the  attorney-general.    Obviously,  if  the  state 

intends  to  appeal,  this  certificate  will  not  be  issued. 

Upon  the  receipt  by  the  state  comptroller  of  the  above 
papers,  or  upon  application  to  him,  he  will  send  to  the 
claimant  blank  forms  of  the  following  papers  which  also 
have  to  be  executed  and  filed  in  the  state  comptroller's 
office: 

3.  Waiver  of  attorney's  liei\  which  must  be  executed  by 
the  attorney  of  record  for  the  claimant. 

4.  Satisfaction  of  judgment  which  must  be  executed  by 
the  claimant.  • 

5.  Receipt  for  payment  of  the  judgment  which  must  be 
executed  by  the  claimant. 

B.  In  permanent  appropriation  claims. 

In  addition  to  the  above  papers  which  claimant  must 
file  in  the  state  comptroller's  office  at  Albany,  judgments 
in  permanent  appropriation  claims  will  not  be  paid  until 
.  the  attorney-general  has  filed  with  the  state  comptroller 
"  a  satisfactory  abstract  of  title  and  certificate  of  search 
as  to  incumbrances  showing  the  person  demanding  such 
damages  to  be  legally  entitled  thereto."  (See  section  269 
of  the  code  of  civil  procedure.)  It  must  also  be  remem- 
bered that  "  unless  otherwise  ordered  bv  the  court  or  a 
judge  thereof"  (see  Rule  21),  the  clerk  of  the  court  of 
claims  is  not  authorized  to  enter  judgment  in  permanent 
appropriation  claims  until  the  attorney-general  has  filed 
in  the  clerk's  office  at  Albany  "  his  written  approval  of 
title  to  the  property  appropriated  by  the  state,  including 
his  direction  as  to  the  claimant  or  claimants  in  whose 
name  judgment  should  be  entered."     (See  Rule  21.) 
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Code  of  Civil  Procedure 

of  the 

STATE  OF  NEW  YORK.     * 


AN    ACT 

Relating:  to   Courts*  Officers  of  Justice,  and 

Civil  Proceeding's. 

Passed  June  2, 1976 ;  tht'ee-flfths  being  presents 

l%e  People  of  the  State  of  New  York,  represented  in  Senate 
ond  Assembly,  do  enact  as  follows. 

CHAPTER  L 
General  Provisions  relating  to  Courts,  and  the  Mem- 
bers and  Officers  thereof. 

TTTLB   I.-TheCosits  of  the  State;  tkelr  Oeserml  Powers  sa4  Attrlbstet 
ssd  Oeaersl  Regslstlnnii  pertslsluff  to  the  Exereiie  thereof. 

TRLB  II.— ProTUIose  of  Geseral  Appllrstlon,  reUtlsg  to  the  Jsdg ei,  ssd  rei 
tals  other  Oflleera  of  the  Cosrti. 

TITLE  I. 

Tlie  courts  of  the  State ;  their  general  powers  and  attributes, 
and  general  regulations  pertaining  to  the  exercise  thereol 

Article  1.  Enomoratlon  and  claMlfloatlon. 

2.  Geoeral  powers  and  attributes  of  the  conrts.  y 

3.  Ulscellaneoiis  proTlslons  relating  to  tbe  sittings  of  the  coorti.  / 

ABTICLB  FIRST. 

Enumeration  and  classification, 

Im.  1.  CSoarU. 

2.  Coarts  of  record  enumerated. 

8.  Ooorts  not  of  record. 

4.  OenersJ  prorlslons  aa  to  jarladlctkKi*  etc. 

i  I.   [Ani'd,   19O0.1      Coarts. 

The  c-ourtH  referred  to  in  this  net,  are  onumerated  in  sections 
two  and  three  of  the  judiciary  ]aw. 

Amended  by  L.  1009,  ch.   65.  (  3.     See  note  26  of  notes  of  Bbard  of  Statutory 
Gostoildatloa   at   end   of   Code. 
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2-4  COURTS. 


u  1, 1. 1,  a.  1    J 


II  2-S.  [Repealed  bv  L.  1909,  ch.  35.  See  Consolidated  Laws, 
tit.   Judiciary  Law,  §§  2-3.  J 

I  4.  [Ain*d,  1S77.]  General  provision  um  to  JurladlctloB, 
etc. 

Each  of  those  courts  shall  continue  to  exercise  the  jurisdiction 
and  powers  now  vested  in  it  by  law,  accordinie:  to  the  course  and 
practice  of  the  court,  except  as  otherwise  prescribed  in  this  tict 

Co.   Pfoc.   i   10,   and  part  of  |  469. 


c  1, 1. 1,  a.  2  COURTS.  §§  5-la 


ARTlCIiB   8BCOND. 

General  powers  and  atiribuiea  of  the  courts. 

Sec.     5.  The  Rlttins  of  courts   to   be   public. 

6.  ConrtB  not  to  sit  on   Sunday,  except  In   special  cases 

7.  General   powers  of  courts  of  record. 

8.  Criminal   contempts   defined. 

9.  Punishment   for   criminal   contempts. 

10.  Such  contempts  In  view  of  court;   how   punished,   etc. 
It.  Reqnii-ites   of  commitment. 

12.  Preiredlrg   sections    limited 

13.  Indiotmint.   If  oTence  is   indictable. 

14.  Contempts;    punishable   clTllIy. 

15.  No   punishment  for  non-payment   of  Interlocutory  costs. 
1«.   Id. :  money  due  upon  a  co/i tract. 

17.  Rales  of  courts  of  record,   how  made   and   revised. 

18.  Rules   to   be   pnbllshed. 

\\K  Courts   to  onler  calendar  printed. 

2<>.  ExiMTise  to  l>e  a  county  cnarKe. 

21.  Certain   papers   may    l)e   destroyed. 

22.  Writs,   etc..    In    name  of   the  people,   and   In   English;   abbreviations. 
2%.  Id.  :    teste  and   return. 

24.  Id. ;   to  be  subMrlbed   or  lndor8e<l ;   when  error,   etc.,   not   to  vitiate. 

25.  No  discotitlnnance  by  reason   of  vacancy,   etc. 

20.  In    New-York   and    Brooklyn,    continuance   of   proceedings   commenced 
before  Judges. 

27.  Pn>vlslon8   respecting   the   seals   of  courts. 

28.  Sc^ls  of  counties. 
20.    [Itcpealed.l 

30.  New  seals. 

II  «5-«.  [Repealed  by  L.  1909,  ch.  35.  See  Consolidated  Laws, 
tit.  Judiciary  Law,  §§  4—5.] 

i  7*  General  povrera  of  courts  of  record. 

A  court  of  record  has  power: 

1.  To  issue  a  subiioena,  requiring  the  attendance  of  a  person 
found  in  the  State,  to  testify  in  a  cause  pending  in  that  court:- 
subject,  however,  to  the  limitations  prescribed  by  law,  with  re- 
spect to  the  portion  of  the  State  in  which  the  process  of  a  local 
c-ourt  of  record  may  be  served. 

2.  To  administer  an  oath  to  a  witness,  in  the  e.Kercise  of  tl.o 
powers  and  duties  of  the  court. 

3.  To  devise  and  make  new  process  and  forms  of  proceedings, 
Dece?war5'  to  carrj'  into  effect  the  powers  and  jurisdiction  pos- 
sessed by  it. 

2  R.    S.  276.    I   1    (3  R.   S.,   5th  ed.,  468;   2  Edm.  287). 

If  8-12.  [Repealed  by  L.  1909,  ch.  35.  See  Consolidated  Laws, 
til.   Judiciary  Law,  §§  750-752,  754.] 

I  IS.  [Repealed  by  L..1909,  ch.  88.     See  Penal  Law,  §  602.] 

f  14.  [Repealed  by  L.  1909,  ch.  85.  See  Consolidated  Laws, 
tiL  Judiciary  Law,  §  753.] 

H  ls-16.  [Repealed  by  L.  1909.  ch.  14.  See  Consolidated 
Uw8,  tit.   Civil  Righta  Law,  §§  20-21.] 
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if  17-^  WRITS,  ETC.  c.  1,  f.  1,  a.  2 

If  IT-IO.  [Repealed  by  L.  1909.  ch.  35.  See  Consolidated 
Laws,  tit.  Judiciai-y  Law,  §§  52,  90,  93-95,  154,  193,  328  and 
329.] 

I  20.  [Repealed  by  Lw  1909,  chs.  16  and  58.  See  Consolidated 
Laws,  tits.    County  Lew,  §  240,  State  Finance  Law,  §  46.] 

1  21.  [Repealed  bv  L.  1909,  ch.  35.  See  Consolidated  Laws, 
tit.   Judiciary  Law,  §  87.] 

i  22.  IVrlts,  etc.,  in  name  of  the  people,  and  In  EnslUht 
abbreviations. 

Except  where  it  is  otherwise  specially  prescribed  by  law,  a  writ 
or  other  process  must  be  in  the  name  of  the  people  of  the  State, 
and  each  writ,  process,  record,  pleading  or  other  proceeding  in  a 
court,  or  before  an  officer,  must  be  in  the  English  language,  and, 
unless  it  is  oral,  made  out  on  paper  or  parchment,  in  a  fair  legible 
character,  in  words  at  length,  and  not  abbreviated.  But  the 
proper  and  known  names  of  processi  and  technical  words,  may  be 
expressed  in  appropriate  language,  as  now  is,  and  heretofore  has 
been  customary;  such  abbreviations  as  are  now  commonly  em- 
ployed in  the  Engli.sh  language  may  be  used;  and  numbers  may 
be  expressed  by  Arabic  figures,  or  Roman  numerals,  in  the  cus- 
tomary' manner. 

2  R.   S.  275,    II  8  and  9    (3   R.    S.,   5tb  cd.,   467;  2  Edm.   285),   consoli- 
dated. 

i  23.  Id.;   temte   and   return. 

A  writ  or  other  process  issued  out  of  a  court  of  record,  must 
be  tested,  except  where  it  is  otherwise  specially  prescribeil  by 
law,  in  the  name  of  a  judge  of  the  court,  on  any  day;  must  be  re- 
turnable within  the  time  prescribed  by  law;  or,  if  no  time  is  pre- 
scribed by  law,  within  the  time  fixed  by  the  court,  and  therein 
specified  for  that  purpose;  and  when  returnable,  must,  together 
with  the  return  thereto,  be  filed  with  the  clerk,  unless  otherwise 
specially  urescribed  by  law. 

2  R.   S.  279,   I  9;   L.    1847,   ch.  280,   |  57;   L.   1847,  ch.  470,   |  43. 

I   24.   Id.;    to    be    iiabiierlbed    or    Indorsed;    when    error, 
etc.,   not   to   vitiate. 

A  writ  or  other  process,  issued  out  of  a  court  of  record,  must, 
lu'fore  the  delivery  thereof  to  an  officer  to  be  executed,  be  8ul>- 
scriluMl  or  indorsed  with  the  name  of  the  officer  by  whom,  or  by 
whose  direction  it  was  granted,  or  the  attorney  for  the  party,  or 
the  person  at  whose  instance  it  was  issued.  A  writ  or  other  proc- 
ess thus  subscribed  or  indorsed,  is  pot  void  or  voidable,  by  reason 
of  having  no  seal  or  a  wrong  seal  thereon,  or  of  any  mistake  or 
omission  in  the  teste  thereof,  or  in  the  name  of  the  clerk,  unless 
it  was  issued  by  special  order  of  the  court. 
Id. 

I  2S.  [Am*d,  1877.]  No  dlaeontlnnance  hy  reason  of  -va- 
canc>',   etc. 

An  action  or  special  proceeding,  civil  or  criminal,  in  a  court  of 
record,  is  not  discontinued  by  a  vacancy  or  change  in  the  judges 
of  the  court,  or  by  the  re-election  or  re-appointment  of  a  judge; 
but  it  must  be  continued,  heard  and  determined,  by  the  court,  as 
constituted  at  the  time  of  the  hearing  or  determination.  After  a 
judge  is  out  of  office,  he  may  settle  a  case  or  exceptions,  or  make 
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e:l,Ll.a.2  rilUCEEDlXGS.  •  §§  26-31 

anj  return  of  proceeding,  had  before  him  whiJe  he  was  in  offlc^ 
and  may  be  compelled  so  to  do,  by  the  court  in  which  the  actioi 
or  special  proceeding  is  pending. 
2  B.  S.  277.   i   2. 

I  26.  [Aiii*d,  lOlO.]  Wken  one  |«dve  may  eontlnue  pro« 
eeedlnca  commenced  before   anotl&er. 

In  the  counties  within  the  first  and  second  Judicial  districts, 
a  special  proceeding  instituted  before  a  judge  of  a  court  of  record, 
or  a  proceeding  commenced  before  a  judge  of  the  court,  out  of 
court,  in  an  action  or  special  proceeding  pending  in  a  court  of 
record  may  be  continued  from  time  to  time,  before  one  or  more 
other  judges  of  the  same  court,  with  like  effect,  as  if  it  had  been 
institoted  or  commenced  before  the  judge,  who  last  hears  the 
same.    (See  I  771,  post.) 

Am'd,  U  1910.  ch.  562.    In  effect  Sept.  1,  1010. 

i  27.  [Repealed  by  L.  1909.  chs.  35  and  65.  See  Consolidated 
Laws,  tits.  .ludiciary  Law.  if  28,  158  and  194,  County  Law, 
^  245;  and  also  Code  Civ.  Pro.,  fi  2507.] 

I  28.  [Repealed  by  L.  1909,  ch.  16.  See  Consolidated  Laws, 
tit  County  Law,  i  245.] 

I  »-  [Repealed  by  L.  1892»  ch.  677.] 

.  i  20.  [Repealed  by  L.  1909,  ch.  35.    See  Consolidated  Lawt, 
ttts.  Judiciary  Law,  I  29,  County  Law»  |  246.] 


§  §  3 1-38  •  TRIAL  OF  CAUSES.  a  1. 1 1,  a.  8 


article:  third. 

Miscellaneous  provisions  relating  to  the  sittings  of  the  cotiH. 

Sec.  31.  Rooms,    fuel,    etc.,   how   fumlsluHl. 

32.  No   liqiiorH,    etc.,    to   be   Hold   lu   court-bouse. 

33.  Penaltv. 

34.  Adournment  of  court  to  h   future  day. 

35.  Adjournmout  of  term.   Judge  not  appearing. 
3G.  When  court  to  be  u(ljoumo<l  to  a  dny  certain. 
37.  CausfM    trliHl   eLsewhere    than    at   court-house, 

3S.  Governor  may  chauKe  place   for  holding  courts  of  K'cord. 

30.  Such   api)oiutmeut.    etc..    to   be   rtH'ortled   and   published. 

40.  Judia'   rony   change    place   for   holdinK  court   of   record. 

41.  Adjournment   of   term   to   another   place   when    parties   so  stipulate. 

42.  Place    for   httldlng  courts    In   city   of   New- York,    how  ohanged. 

43.  Wlien    court-houMe    Is    unfit    to    hold    court,    auother    place    to    be  ap* 

pointed. 

44.  No   action    or   special   pnx'eeding  alialt^l,   etc.,    by  failure  or  adjourn- 

ment of  court. 

45.  Trial   once  commenced   may   be   continueil    beyond    term. 

I  31.  fRenealed  by  L.  10C)9,  ch.  10.  Soe  Cons«lidatod  Laws, 
tit.   ('oiinty  Law,  §  42.     See  also  New  York  charter,  §  02.] 

M  32-88.  [Repealed  by  L.  191)0,  ch.  aS.  See  Penal  Law, 
§  1790.] 

S  84.  [Ain*d,  1H»5,  lOOO.]  Trial  of  canneii  at  ndjotfrned 
term. 

Ca'.iseH'niay  be  noticed  for  trial  for  any  term  of  a  court  of 
n»cord  adjourned  an  provided  in  section  seven  of  the  judiciary 
law,  as  if  it  was  held  by  original  appointment. 

Amende<l  by  L.  ISl).'*,  ch.  040,  and  L.  19'»9,  ch.  dTt.  Former  section  re- 
peale<I  liy  I..  1«(>5>.  ch.  ar».  See  (•<inHC)li<lntc<l  Laws,  til.  Judiciary  Law, 
is  7.  r)34,  540.  See  note  27  of  noten  of  Board  of  Statutory  ConKoIidaticn 
at    end    of   code. 

SS  85.36.  [  Repealed  by  L.  1009,  ch.  35.  See  Consolidated 
Laws,  tit.    Judiciary  Law,  §  0.] 

§   87.   CniiMeM    tried    elue^irltere   than    at    coart-ltonive. 

The  parties  to  an  action  or  special  proceeding,  pending  in  a 
court  of  record,  may,  with  the  consent  of  the  judge  who  is  to 
try  or  hear  it,  without  a  jury,  stipulate  in  \%Titing,  that  it  shall 
be  tried  or  heard  and  determined,  elsewhere  than  at  the  couH- 
house.  The  stipulation  must  specify  the  place  of  trial  or  hearing, 
and  must  lie  filed  in  the  otflce  of  the  clerk;  and  the  trial  or  hearing 
must  be  brought  on  upon  the  usual  notice,  unless  otherwise  pro- 
vided in  the  stipulation. 

L.    1S47.    ch.    470,    §41.      See   |   239. 

f  88.  Gc»vernor  may  change  place  for  Itoldlnir  courts 
of    record. 

If  the  governor  deems  it  requisite,  by  reason  of  war,  pestilence, 
or  other  public  calamity,  or  the  danirer  thereof,  that  the  next  en- 
suing term,  or  the  next  ensuing  adjourned  sitting,  of  the  court 
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c.l,t.l,a.3       TRIALS   NOT   TO   ABATE,   ETC.  §§  31>-44 

of  appeals,  or  that  the  next  ensuing  torm  of  any  other  court  of 
record,  appointed  to  be  he'.d  elsewhere  than  in  the  city  of  New- 
i'ork,  should  be  held  at  a  place,  other  than  that  where  it  is  ap- 
pointed to  be  held,  he  may,  by  proclamation,  appoint  a  difrerent 
place  within  its  district  for  the  holding  thereof;  and  at  any  time 
thereafter  he  may  revoKe  the  appointment,  and  appoint  another 

Elace,  or  leave  the  term  to  be  held  at  the  place  where  it  would 
ave  been  held,  but  for  his  appointment. 

2  R.  S.  290,  I  87.  X^Is  section  ban  not  been  expressly  repealed  but  bas 
wen  fmboUied  In  tbe  Judiciary  Law.  See  Courfolidated  Laws,  tit.  Judici- 
«ry  Law,    |   8. 

I  3ft.  Such  appotiitineiit«,  etc..  to  be  recorded  and  pab-* 
lUhed. 

Such  an  appointment  or  revocation  must  be  under  the  hand  of 
the  governor,  and  filed  in  the  office  of  the  secretary  of  State;  it 
most  be  published  in  such  newspapers  and  for  such  time,  as  the 
governor  directs. 

Id.,  I  88.  Partly  repealed  by  L.  1909,  ch.  58.  See  Consolidated  Laws, 
tit.  State  Finance  Ijiw.  |  46,  Bulauce  of  Hcetiun  not  expressly  rei)ealed 
oQt  la  embodied  in  Judiciary  Law,   |  8. 

J  40.  [Repealed  by  L.  1909.  ch.  35.  See  Consolidated  Laws, 
tit  Judiciary  Law,  §  9.] 

I  41.  rAm*dy  1801,  1909.]  Adjoarmment  of  term  to  an- 
other place  -wbea  parties   so   stlpnlate. 

A  court  of  record  may  in  its  discretion,  where  the  parties  to 
An  action  file  a  stipulation  that  the  same  be  tried  at  a  place 
within  the  county  where  said  action  is  triable,  other  than  the 
wurt-house,  adjourn  the  term  to  such  place  for  the  trial  of  said 
artion.  Notice  of  such  an  adjournment  must  be  given,  as  the 
court  directs  by  the  order. 

L.  1883,  ch.  159,  first  clause  of  |  5  (4  Edm.  532)  ;  and  L.  1806.  ch.  174. 
i  2  i6  Edm.  705);  consolldatetl  and  am'd :  L.  1H91,  ch.  159.  AinendcMl  by 
L.  19(19,  cb.  05.  Also  partly  repealed  l>y  L.  1909.  ch.  33.  See  Consolidated 
Livs.  tit.  Judiciary  Law.  I  10.  See  note  28  of  notes  of  Board  of  Statutory 
C«B«4Idatioa  at  end  of  code. 

II  42^.3.  [Repealed  by  L.  1900,  ch.  35.  See  Consolidated 
Uwg,  tit.   Judiciary  Law,  §§  11-12.] 

1  44.  !fo  action  or  Mpeclal  proceedlngr  a1>ate«l,  etc.,  by 
fftllare  or   adjoarninent   of  court. 

When  a  term  of  ♦  court  fails  or  is  adjourned,  or  the  time  or 
place  of  holding  the  same  is  changed,  as  prescribed  in  this  chap- 
ter, an  action,  special  proceeding,  writ,  proces.s,  recognizance, 
or  other  proceeding,  civil  or  criminal,  returnable,  or  to  be  heard 
or  tried,  at  that  term,  is  not  abated,  discontinued,  or  rendered  void 
thereby;  but  all  persons  are  bound  to  appear,  and  all  pnK'eedings 
oaostbehad,  at  the  time  and  place  to  which  the  term  is  adjourned 
or  ehanged,  or,  if  it  fails,  at  the  ne.vt  term,  with  like  effect  as  if 
the  term  was  held,  as  originally  appointed. 

2  a  S.  204.  I  22:  2  R.  S.  ?77.  Sf  3.  5  and  0:  2  R.  S.  201.  I  91- 
U  1»R3,  ch.   159.   I  3   U  EdTi.  5^2)  ;   L.   1S47,  eh.  280,   |  28   (4  I-klra.   564)  ; 

L  1M«.  cb     174.   f  3   (6  Edra.  7()C). 

~ — 

*  The   word    '*  a  *'    omitted   by    error   in   eninroBsIng. 
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§45  TRIALS  NOT   TO   ABATE,   ETC.       c.  l,tl,a.3 

I  45.  Trial  ouce  commencetl  may  be  contlmiied  beyond 
term. 

Where  the  trial  or  hoarinf?  of  an  issue  of  fact,  joine«l  in  an  ac- 
tion or  special  proceed  in  jj,  civil  or  criminal,  has  been  comnieuced 
at  a  term  of  a  court  of  record,  it  may  uotwitUstandiu);  the  ex* 
piration  of  the  time  appointed  for  the  term  to  continue,  be  con- 
tinued to  the  completion  thereof;  including?,  if  the  cause  is  tried 
by  a  jury,  all  proceedings  taken  therein  until  the  actual  discharge 
of  the  jury:  or,  if  it  is  tried  by  the  court  without  a  jury,  until  it 
is  finally  submitted  for  a  decision  upon  the  merits. 

L.  1875,  cb.  3,  I  1,  am'd.  TIiIk  setnluu  supersedes  L.  1S40,  ch.  2;  and 
L.    1S59,   cb.  20S.    I   1    (5  £dm.   24S>. 


c,2,t.2,a.2  JAILS.  §§   131-34 

i  131.  Service  of  papers  on  prisoner. 

A  sheriff  or  jailor,  upon  whom  a  paper  in  an  action  or  special 
pruc*(>eUiiig,  directed  to  a  prisoner  in  his  custody,  is  lawfully 
served,  or  to  vt'honi  such  a  paper  is  delivered  for  a  prisoner,  must, 
within  two  diys  thereafter,  deliver  the  same  to  the"  prisoner,  with 
a  note  thereon  of  the  time  of  the  service  thereof  upon,  or  the 
receipt  thereof  by  him.  For  a  neglect  or  violation  of  this  section, 
the  sheriff  or  jailor,  >?nilty  thereof,  is  liable  to  the  prisoner  for 
all  damage  occasioned  thereby. 

Id..   S  32,   am'd.      See  pont,    i   709. 

i  132.  Sltertff  to  permit  access   for  tltat  purpose. 

Subject  to  reasonable  regulations,  which  the  sheriff  may  estab- 
lish for  that  purpose,  a  sheriff,  jailor,  or  other  ofDcer,  who  has  the 
custody  of  a  prisont'r.  must  permit  such  access  to  him  as  is  neces- 
sary, for  the  personal  service  of  a  paper  in  an  action  or  special 
proceeding,  to  which  the  prisoner  is  a  party,  and  which  must  be 
personally  served. 

I  138.  Prisoners  nnder  United   States   process. 

A  sheriff  must  receive  into  his  jail  and  keep  a  prisoner,  com- 
mitted to  the  same,  by  virtue  of  civil  process  issu(H]  by  a  court  of 
record,  instituted  under  the  authority  of  the  United  States,  until 
he  is  discharged  by  the  due  course  of  the  laws  of  the  United 
States,  in  the  same  manner  as  If  he  was  committed  by  virtue  of 
a  mandate  in  a  civil  action,  issued  from  a  court  of  th^  State.  The 
sheriff  may  receive,  to  his  own  use,  the  money  payable  by  the 
United  States  for  the  use  of  the  jail. 

2  R.    8.   413,    I   90   (3   R.   S..   5tli  ed..   743;   2  E<1m.   462). 

f  ld4.   Sherilf  ans^verable   for   their  onstody. 

A  sheriff  or  jailor,  to  whose  jail  a  prisoner  is  committed,  as  pre- 
scribed in*  the  last  section,  is  answerable  for  his  safe  keeping,  in 
the  courts  of  the  United  States,  according  to  the  laws  thereof. 

Id.,  i  »7. 
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1  51.  [This  section  not  expressly  repealed  by  the  judiciary 
law  but  has  beeu  embodied  iu  section  11)  thereof.] 

i  62.  [Am*dy  1S!>0.1  Subfitltiition  of  one  officer  for  am- 
4ltlier  in  special   proceedlnff. 

In  case  of  the  death,  sickness,  resignation,  removal  from  office, 
absence  from  the  county,  or  other  disability  of  an  officer  before 
whom  or  in  whose  court  a  special  proceeding  has  been  instituted, 
where  no  express  provision  is  made  by  law  for  the  continuance 
thereof,  it  may  be  continued  before  the  officer's  successor,  or  any 
other  officer  residing  in  the  same  county,  before  whom  it  might 
have  been  originally  instituted;  or,  if  there  is  no  such  officer  in 
the  same  county  or  in  case  such  officer  be  disquaiitied,  then  befor« 
an  officer  in  an  adjoining  county,  who  would  originally  have  had 
jurisdiction  of  the  subject  matter,  if  it  had  occurred  or  existed 
in  the  latter  county;  and  in  case  such  special  proceeding  be  pend* 
ing  in  a  county  court  and  the  county  judge  or  the  county  be  dis- 
qualified to  hear  and  decide  the  same,  then  in  such  case  all  fur- 
ther proccMHlings  therein  may  he  had  in  the  county  court  of  any 
adjoining  county,  which  court  shall  have  jurisdiction  to  hear,  ti7 
an^d  determine  the  same  and  to  enforce  its  order. 

2  R.  S.  2S4.  J  51  (3  R.  S..  5th  e<l.,  475;  2  Edm.  293);  L.  1809,  ch. 
378.      In   effect   Sept.    1,    1899. 

i  S3.  Proceedluffs   before    snbstltnted    officer. 

At  the  time  and  place  specified  in  a  notice  or  order,  for  a  party 
to  appear,  or  for  any  other  proceeding  to  be  taken,  or  at  the  time 
and  place  specified  in  the  notice  to  be  given,  as  prescribed  in  this 
section,  the  officer  substituted  as  prescribed  in  the  last  section,  or 
in  any  other  provision  of  law,  to  continue  a  special  proceeding 
instituted  before  another,  may  act,  with  respect  to  the  special  pro- 
ceeding, as  if  it  had  been  originally  instituted  before  hbn.  But  a 
proceeding  shall  not  be  taken  before  a  substituted  officer,  at  a 
time  or  place,  other  than  that  specified  in  the  original  notice  or 
order,  until  notice  of  the  substitution,  and  of  the  time  and  place 
appointed  for  the  proceeding  to  be  taken,  has  been  given,  either 
by  personal  service  or  by  publication,  in  such  manner  and  for 
such  time  as  the  substituted  officer  directs,  to  each  party  who 
may  be  efl'ecled*  thereby,  and  who-has  not  appeared  before  either 
officer.  Where,  after  a  hearing  has  been  commenced,  it  is  ad- 
journed to  the  next  judicial  day,  each  day  to  which  it  is  so  ad' 
journcd.  is  regarded,  for  the  puri)oses  of  this  section,  as  the  day 
H])ecified  ir.  the  original  notice  or  order,  or  in  the  notice  to  appear 
before  the  substituted  officer,  as  the  case  requires. 

2  R.   S.   2S4.    IS   52  and  53.   consolidated  and  am*d. 

S  54.  [Repealed  by  L.  1909,  chs.  23  and  35.  See  Consolidated 
I-iaws,  tits.    Executive  Law,  §  29,  Judiciary  Law,  §  23.] 

f   55.   Party  may  appear  In   perMon  or  by  attorney. 

A  party  to  a  civil  action,  who  is  of  full  age,  may  prosecute  or 
(icfend  the  same  in  person  or  by  attorney,  at  his  election,  unless 
he  has  been  judicially  declared  to  be  incompetent  to  manage  his 
affairs.  Each  provision  of  this  act,  relating  to  the  conduct  of  an 
action,  wherein  the  attorney  for  the  party  is  mentioned,  includes 

♦  Error   in   eugros.vi:;j;   for   '*  affected." 
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c  i,  1. 1  ATTORN  E  YS.  §  §  50-69 

a  party  proftecoting  or  defending  in  person,  unless  otherwise 
specially  prescribed  therein,  or  unles^s  that  construction  is  mani- 
festly repugnant  to  the  context.  If  a  party  has  an  attorney  in 
the  action,  be  cannot  appear  to  act  in  person,  where  an  attorney 
may  appear  or  act  either  by  special  provision  of  law,  or  by  the 
course  and  practice  of  the  court. 

I  5«-  [Repealed  by  T..  1909,  ch.  35.  See  Consolidated  Laws, 
Ut  Judiciary  Law,  H  53,  5G,  88,  4(>(M()5,  467.] 

1  S7.  [Repealed  by  L.  1909,  chs.  23  and*  35.  See  Consolidated 
Laws,  tits.  Executive  Law,  |  30,  Judiciary  Law,  §  53. J 

fl  58-50  [Repealed  by  L.  1909,  ch.  35.  See  Consolidated 
Laws,  Ul,  Judiciary  Law,  §$53,  2<i4,  400. J 

I  00.  rAm'd,  1900.]  Service  of  paper  upon  attorney  re« 
■Idias  it  adjolnlns  state. 

Service  of  a  paper,  which  might  be  made  upon  him  at  his 
residence,  if  be  was  a  resident  of  the  State,  may  be  made  upon 
a  person  regularly  admitted  to  practice  as  an  attorney  and 
counselor,  in  the  courts  of  record  of  this  State,  whose  office  for 
the  transaction  of  law  business  is  w'.thin  the  State,  but  who 
resides  in  an  adjoining  State,  by  depositing  the  paper  in  a  post- 
office  in  the  city  or  town  where  his  office  is  located,  properly 
inclosed  in  a  postpaid  wrapper,  directed  to  him  at  his  office.  A 
aervice  thus  made  is  equivalent  to  personal  service  upoh  him. 

L.  1866.  ch.  175,  |  1  (0  E(lm.  700.  Amoiulod  by  U  1000,  ch.  05.  Also 
f*rtlj  rt^peiUed  by  L.  1000,  ch.  35.  See  Cons«»ll(lattHl  Lhw»,  tit.  Judiciary 
Uw,  I  -170.  Bee  note  29  of  notes  of  Board  of  Statutory  CoDHolldation  at  end 
(if  code. 

ii  61.62.  [Repealed  by  L.  1909,  ch.  35.  See  Consolidated 
Uws,  tit.  Judiciary  Law,  \\  250,  473.J 

II  68.^4.  [Repealed  by  L.  1909,  ch.  88.  See  Penal  Law, 
II  271,  272,  Ib'iU.J 

i  OS.  [Am*d,  18113. 1  DeAth  or  dianbllity  of  An  attorney  r 
t^roceeilinipii  thereupon. 

\t  an  attorney  dies,  is  removed  or  suspended,  or  otherwise 
becomes  disabled  to  act,  at  any  time  before  judgment  iu  an 
aiitoo,  no  further  proceeding  shall  be  taken  in  the  action  uj^aiiist 
Uie  parry  fur  whom  he  appeared,  until  thirty  days  after  iiotiie 
to  aiJiiuiut  another  attorney  has  been  given  to  that  party,  cillier 
persoua.ly,  or  in  such  manner  as  the  court  directs.  If  after 
mill  notice,  given  as  herein  provided,  no  attorney  api)eai'.s  for 
tile  party  notified  within  the  time  specified  in  this  suction,  ttiv.' 
Itrty  serving  the  notice  may  proceed  with  the  cause,  an<l  tnke 
a  dismissal  of  the  complaint,  or  a  verdict,  decision  or  judgment, 
>«  the  case  requires,  and  it  is  not  ueces.sary  to  give  any  further 
aoUce. 

2  S.  8.  287,  i  67  (3  R.  S..  6th  ed..  477;  2  Edm.  208).  Am'd  L.  1913.  ch. 
741.     Ill    effect    May    26,  1913. 

II  ««^7.  [Repealed  by  L.  1909,  ch.  35.  See  Consolidated 
l-4w»,  tiL  Juaiciary  Law,  %\  88,  4  74-475, '477. J 

I  ««.  [Partly  repealed  by  L.  1009,  ch.  35.  But  see  Consoli- 
dated Laws,  tit.  Judiciary  Law,  g§  88  and  470,  which  embody 
the  wbo)e  of  this  section.] 

I  ».  I  Repealed  by  L.  1909,  ch.  35.  See  Consolidated  Laws, 
tit  Judiciary  Law,  (  478.J 

11 


§S  70-99  ATTORNEYS.  e.  1, 1 2 

II  70-71.  [Repealed  by  L.  1909.  cb.  88.  See  Penal  Law, 
5  273.] 

I  72.  [Repealed  by  L.  1900,  cb.  35.  See  Ck>ii8olidated  LaTra, 
tit.  Judiciary  Law,   §  479.] 

II  73-81.  [Repealed  by  L.  1909,  cb.  88.  See  Penal  Law, 
§§  274-276,  278,  279.  J 

I  82.  [Repealed  by  L.  1909,  cb.  35.  See  Gousolidated  Lawa 
tit.   Judiciary  Law,  §§  290-291,  293-294.] 

I  83.  [Repealed  by  L.  1909,  chs.  35  and  G5.  See  Consoli- 
dated Laws,  tit.  Judiciary  Law,  §|  14.  24,  295-297,  301;  and 
see  oode  Civ.  Pro.,  §  1323-a.] 

II  84-87.  [Repealed  by  L.  1909,  cb.  35.  See  Consolidated 
Laws,  tit.  Judiciary  Law,  §§  292,  298-300,  302-304.] 

I  88.  [Repealed  by  L.  1909,  cb.  16.  See  Consolidated  Laws, 
tit    County  Law,  $  12.] 

I  89.  [Repealed  by  L.  1909,  cbs.  10  and  35.  See  Consolidated 
Laws,  tits.  County  Law,  §  109,  Judiciary  Law,  f  $  101,  150,  159, 
264,  280,-281.] 

II  90-93.  [Repealed  by  L.  1909  cb.  35.  See  Consolidated 
Laws,  tit.    Judiciary  Law,  §§30,  109,  199,  251,  365-306,  406. J 

I  »4.  [Repealed  by  L.  1909,  cb.  35.  Scse  Consolidated  Laws, 
tit.    Judiciary  Law,  §§  167,  200,  381,  386.  J 

I  0«.  [Repealed  by  L.  1909,  chs.  35-<>5.  See  Consolidated 
Laws,  tit.  Judiciary  Law,  §§  168,  200;  and  also  Code  Civ.  Pro., 
§  2512.  J 

II  90-99.  [Repealed  by  L.  1909,  cb.  35.  See  Consolidated 
Laws,  tit.  Judiciary  Law,  §§  230.  349,  351,  354,  100,  170.  201, 
2;a-233,  279,  403,  405,  343,  407,  and  also  Code  Civ.  Pro.,  {  2512.  J 
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CHAPTER  IL 

Powers,  Duties,  and  Liabilities  of  a  Sheriff,  or  other 
Ministerial  Officer,  in  the  Execution  of  the  Pro- 
cess or  Other  Mandate  of  a  Court  or  Judge,  in  a 
Ciril  Case. 

TITLI    I.-  ProrlilOBi  reUllBf  to  th«  ExooitloB  of  CIrll  MaBdatci  9«Benllj. 

TRLB  lI.-ProTliitoBS  roUtlvfr  U  tho  Exocntloo,  b/  a  Sheriff,  of  a  MandaUi 
■galBst  tho  PonoB. 

TITLE  III — AppllcotloB  of  tho  forcffolBf  ProTloiOBS  to  tho  ProeoodlBin  of  o 
CoroBor. 

Tim  IT.— Powora,  Dot  loo  and  Llabllltloa  of  aa  InoomlBV  aad  OatgolBg 
Hhorlir  roopoetlTol/,  Toachlaf  tho  Matton  iBCladod  la  thii 
Chapter. 

TITLE  I. 

relating  to  the   execution   of  civil   mandates 
generally. 

Sec.  100.  Sberiff  to  famieh  certain  minnte. 

101.  Copy  of  proceoB.  etc.,  to  be  dellToreJ  when  eorrea. 
lOS.  Sheriff  to  ezecote  proceae,  etc.;  may  return  by  maU. 

103.  Liabllltj  for  neglect  In  special  proceedlnga. 

104.  Sheriff  may   command   the   power  of  the  coonty,   to  oyercomo    re- 

■lata  nee. 

105.  Nimea  of  realaters  to  be  certified. 
108.  Puntohment  for  refaalng  to  aeaUt. 
107.  GoTernor  may  order  out  military. 

106.  Trial  of  claim  of  title  by  third  person,  to  property  seised  by  sheriff. 
100.  Expenaea,   how  paid. 

I  100.  Sheriff  to  fnrnlalt  certain  mlimte. 

A  sheriff,  to  whom  a  mandate  of  any  description,  is  deliyered 
to  be  executed,  must,  without  compensation,  give  to  the  person 
ddirerinir  the  same,  if  required,  a  minute  in  writing,  signed  by 
the  sheriff,  specifying  the  names  of  the  parties,  the  general  na- 
^re  of  the  mandate,  and  the  day  and  hour  of  receiving  the  same. 

*  K.  8.    440.  I  TO  (3  R.  S..  5th  ed.,  738;  2  Edm.  458).  am'd. 

1 101.  [Am'dt  1877.]  Copy  of  proceaa*  etc.,  to  be  delivered 
""he*  aerred. 

A  sheriff  or  other  officer,  serving  a  mandate,  must,  upon  the 
wqp«t  of  the  person  served,  deliver  to  him  a  copy  thereof,  with- 
out compensation. 

1 102.  [Am'd,  1877.]  Sherllf  to  execvte  proceaa,  ete.j  may 
■^tBrn  by   mall. 

A  sheriff,  or  other  officer,  to  whom  a  mandate  is  directed  and 
deJiTered,  must  execute  the  same  according  to  the  command 
uereof.  and  make  return  thereon  of  his  proceedings,  under  his 
™4;  For  a  violation  of  this  provision,  he  is  liable  to  the  party 
Axnieved.  for  the  damages  sustained  by  him:  in  addition  to  any 
fiw.  or  other  punishment  or  proceeding,  authorized  by  law.  A 
mandate  directed  and  deliverc^d  to  a  sheriff  may  be  returned,  by 


§§103-108  TRIAL,  ETC.  c.  2.1.1 

depositing  the  same  in  the  post-olfioe,  properly  inclosed  in  a  post- 
paid wrapper,  addressed  to  the  clerk,  at  the  place  where  hh 
»5ffice  is  situated:  unless  the  officer,  making  the  returii  in  the 
name  of  the  sheriff,  resides  in  the  i>lace  where  the  clerk's  office  if 
situated. 
2  R.   8.  440,   S  77;  L.   1850,  ch.  226,   f  3   (4  Edm.  699). 

i  103.  [Am*d,  1S77.1  Liability  for  neirleet  In  special  pro- 
ceedlnsTH. 

A  sheriff,  or  other  officer,  to  whom  is  delivered  for  service  oi 
execution,  a  mandate,  authorized  by  law  to  be  issued,  by  a  jndjEf 
or  other  officer,  in  a  special  proceeding,  who»  wilfully  neglects  to 
execute  the  same,  may  be  fined  by  the  judge,  in  a  sum  not  ex- 
ceeding twenty-five  dollars,  and  is  liable  to  the  party  aggrieved 
for  his  damages  sustained  thereby. 

2  R.  3.  551,   f  3   (2  Edm.  571). 

ii  104-105.  [Repealed  by  t..  1909,  ch.  35.  See  Consolidated 
Laws,   tit.  Judiciary   Law,    §§  400-401.] 

i  106.  [R^ealed  by.L.  1909,  ch.  88.    See  Penal  Law,  §  1^8.] 

i  lOT.  [Repealed  by  Military  Law.  L.  1909,  ch.  41.  Super- 
seded by  L.  1898,  ch.  212,  §  8C,  which  was  likewise  repealed  by 
Military  Law,  L.  1909,  ch.  41.] 

i  lOS.  [Am*d,  1806.1  Trial  of  claim  ot  title  by  tlilrd  per- 
son,  to  property  seised   by  sheriff. 

Where  it  is  specially  prescribed  by  law,  that  a  sheriff  must  or 
may,  in  his  discretion,  impanel  a  jury  to  try  the  validity  of  a 
claim  of  title  to  or  of  the  right  of  possession  of  goods  or  effects 
seized  by  him  by  virtue  of  a  mandate  in  an  action,  interposed  by 
a  person  not  a  party  to  the  action,  the  trial  must  be  conducted 
in  the  following  manner,  except  as  otherwise  specially  prescribed 
by  law. 

1.  The  sheriff  must  from  time  to  time  notify  as  many  persons 
to  attend  as  it  is  necessary  in  order  to  form  a  jury  of  twelve 
persons  qualified  to  serve  as  trial  jurors  in  the  comity  court  of 
the  county,  or  in  the  city  and  county  of  New  York,  in  the 
supreme  court,  to  try  the  validity  of  the  claim. 

2.  Ui)oui  the  trial,  witnesses  may  be  examined  in  behalf  ef 
the  claimant  and  of  the  party  at  whose  instance  the  property 
claimed  was  taken  by  the  sheriff.  For  the  purpose  of  compellinir 
a  witness  to  attend  and  testify,  the  sheriff,  upon  the  applicatioD 
of  either  party  to  the  inquisition,  must  issue  a  subpoena,  as  pre- 
scri]>ed  iiii  section  854  of  this  act,  and  with  like  effect;  except  that 
a  warrant  to  api)rehend  or  commit  a  witness,  in  a  case  sDecified 
in  section  Soo  or  section  856  of  this  act  may  be  issued  by  t 
judge  of  the  court  in  which  the  action  is  brought,  or  by  the 
county  judge. 

3.  The  sheriff  or  under  sheriff  must  preside  upon  the  trial.  A 
witness,  produced  by  either  party,  must  ne  sworn  by  the  presiding 
officer,  and  examined  orally  in  the  presence  of  the  jury.  A  wit- 
ness who  testifies  falsely  upon  such  an  examination  is  guilty  of 
perjury  in  a  liko  case  and  is  punishable  in  like  manner  as  upoa 
the  trial  of  a  civil  action. 

U   1895,  ch.   94Q. 
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{   100.    (Am*d,    1H9S.]      Expeiiiies,    Uow    paid. 

Upon  such  a  trial  there  are  no  costs;  but  the  fees  of  the  sheriff; 
jarors  and  witnesses  must  be  taxed,  by  a  jud^e  of  the  court  or 
the  county  judge  of  the  county,  and  must  be  paid  as  follows: 

1.  If  the  jury  by  their  verdict  find  the  title  or  the  right  of 
possession  to  the  property  claimed  to  be  in  the  clainuiut,  by  the 
party  at  whose  instance  the  property  was  taken  by  the  sheriff. 

2.  If  they  find  adversely  to  the  claimant  with  respect  to  all 
the  property  claimed,  by  the  claimant. 

3.  If  they  find  the  title  or  right  of  possession  to  only  a  part 
of  the  property  claimed,  to  be  in  the  claimant;  each  party  must 
pay  his  own  witnesses*  fees,  and  the  sheriff's  and  jurors*  fees 
must  be  paid,  one-half  by  each  party  to  the  inquisition. 

Before  notifying  the  jurors,  the  sheriff  may,  in  his  discretion. 
rpquire  each  of  the  parties  to  the  controversy  to  deposit  with 
nun  such  reasonable  sum,  as  may  be  necessary  to  cover  his  h'gnl 
J^»  and  the  jurors'  fees.  The  sheriff  must  return  to  each  party 
the  balance  of  the  sum  so  deposited  by  him.  after  deducting  his 
fees,  lawfully  chargeable  to  that  party,  as  prescribed  in  this  sec 

tlOD. 

L.  1805.  ch.  946.      S«e  2  R.   S.   4.   i  12;   SI  65T-8,   1418-9. 
lO  IS 


110-111  PRISONERS,  ETC,  c.  2,  t.  2,  a.  1 


TITLE  IL 

Provisions  relating  to  the  execution,  by  a  sherifF,  of  a  man- 
date against  the  person. 

Article  1.  Arresting,    conveying   to   Jail,    and   committing   a   prisoner. 

2.  Jails;    jail   dlacipllne:    and   regulations   concerning    the   confinement 

and  care  of  prlnoners. 

3.  Temporary   Jails,    and    temporary   removal   of  prisoners   from   iall. 

4.  Jail   liberties;   escapes. 

5.  Action  upon  and  assignment  of  a  bond  for  Jail  liberties. 

ARTICLE    FIRST. 

Arresting,  conveying  to  jail,  and  committing  a  prisoner. 

Sec.  110.  Prisoner,   how  kept;   snpport  of. 

111.  Imprisonment  on   execution. 

112.  Id. ;    in   other  counties. 

113.  Charges  for  food,  etc.,   when  prohibited. 

114.  Also  for  waiting  for  prisoner. 

115.  Rates  of  charges   for  lodging,   etc. 

116.  Prisoner  may  send  for  necessaries. 

117.  Charges   for   rent,   etc.,    prohibited. 

118.  Prisoner,    how  convej-ed   to   jail   through   another  county. 
110.  Officer   or  prisoner   not   liable   to   arrest. 

1  no.   [Am'd,    1909.]      Prisoner,   how   lcept|   support   of. 

A  person  arrested,  by  virtue  of  an  order  of  arrest,  in  an  actioi 
or  special  proceeding  brought  in  a  court  of  record;  or  of  an  exe- 
cution issued  upon  a  judgment  rendered  in  a  court  of  record;  or 
surrendered  in  exoneration  of  his  bail;  must  be  safely  kept  in 
custody,  in  the  manner  prescribed  by  law,  and,  except' as  other- 
wise prescribed  in  the  next  section  and  in  subdivision  nineteen 
of  section  two  hundred  and  forty  of  the  county  law,  at  his  own 
expense,  until  he  satisfies  the  judgment  rendered  against  him,  or 
is  discharged  according  to  law. 

2  R.  S.  376.  SI  70  and  77  (3  R.  S.,  5th  ed.,  659;  2  Edm.  39n,  consoli- 
dated and  extended.  Amended  by  L.  1909.  ch.  65,  f  3.  See  note  30  of 
notes  of  Board  of  Statutory  Consolidation  at  end  of  code. 

i   111.   [Aiii*d,    1886.1     Imprlffoniiieiit    on    execution. 

No  person  shall  be  imprisoned  within  the  prison  walls  of  any 
jail  for  a  longer  period  than  three  months  under  an  execution  or 
any  other  mandate  against  the  person  to  enforce  the  recovery  of 
a  sum  of  money  less  than  five  hundred  dollars  in  amount  or  un- 
der a  commitment  upon  a  fine  for  contempt  of  court  in  the  non- 
payment of  alimony  or  counsel  fees  in  a  divorce  case  where  the 
amount  so  to  be  paid  is  less  than  the  sum  of  five  hundred  dollars; 
and  where  the  amount  in  either  of  said  cases  is  five  hundred  dol- 
lars or  over,  such  imprisonment  shall  not  continue  for  a  longer 
period  than  six  months.  It  shall  be  the  duty  of  the  sheriff  in 
whose  custody  any  such  person  is  held  to  discharge  such  person  at 
the  expiration  of  said  respective  periods  without  any  formal  ap- 
plication beinar  made  therefor.  No  person  shall  be  imprisoned 
within  the  jail  liberties  of  any  jail  for  a  longer  period  than  sIt 
months  upon  any  execution  or  other  mandate  against  the  person, 
and  no  action  shall  be  commenced  against  the  sheriflf  upon  a 
bond  given  for  the  jail  liberties  by  such  person  to  secure  the  bene- 
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fit  of  such  liberties*  as  provided  in  articloa  fourth  and  fifth  of 
this  title  for  an  escape  made  after  the  expiration  of  six  months' 
imprisonment  a»  aforesaid.  Notwithstandm^  such  a  discharge  in 
eitner  of  the  above  cases,  the  judgment  creditor  in  the  execution, 
or  the  person  at  whose  instance  the  said  mandate  was  issued,  has 
the  same  remedy  against  the  property  of  the  person  imprisoned 
which  he  had  before  such  execution  or  mandate  was  issued;  but 
the  prisoner  shall  not  be  again  imprisoned  upon  a  like  process 
issaed  in  the  same  action  or  arrested  in  any  action  upon  any  judg- 
ment under  which  the  same  may  have  been  granted.  Except  in 
a  case  hereinbefore  specified  nothing  in  this  section  shall  effect  a 
commitment  for  contempt  of  court. 
L.  1886.  cb.  G72.      S«e  {{   157,   1494,   2202,   3033. 

I  112.  [Repealed  by  L.  1909,  ch.  16.  See  Consolidated  Laws, 
tit  County  Law,  §  240.] 

li  113-117.  [Repealed  by  L.  1909,  ch.  47.  See  Consolidated 
Laws,  tit    Prison  Law,  §§  340-^344.] 

i  lis.  Prisoner,  ho^r  con-reyed  to  Jail  tl&roiiirl&  anotl&er 
eonnty. 

A  sheriff  or  other  oflScer.  who  has  lawfully  arrested  a  prisoner, 
may  convey  his  prisoner  through  one  or  more  other  counties,  in 
the  ordinary  route  of  travel,  from  the  place  where  the  prisoner 
was  arrested,  to  the  place  w^here  he  is  to  be  delivered  or  confined. 

2  R.    S.    42G.    i    6. 

I  119.  [Repealed  by  L.  1909,  ch.  M  See  Consolidated  Laws, 
tit  Civil  Rights  Law,  $  22.] 

If 
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ARTICIiE    SBCOND. 

Jails;  jail  discipline;  and  regulations  concerning  the  confinenumt 

and  care  of  prisoners. 

Sec.   120.  Jail   In    New   York    city. 

121.  Jail8   in    other  countioK. 

122.  Either  of  Hevoral  Jails  ma3\  he  nneA. 

123.  Civil  and  criminal  priaonerH  to  ha  kept  setHirate. 

124.  Mules   and    females   to   be   kept   separate. 

125.  PenaltieK. 
120.  Jail  pbj'HlHan. 

127.  iMRne   of   new   execution   when   aick   prisoner  escapes. 

128.  Sale   of   liquor   in   JaiU. 

129.  Permit,    when   granted. 

130.  Penalties   for   violation. 

131.  Service   of  papers  on   prisoner. 

132.  Sheriff   to  p(»rmlt   access   for  that  purpose. 

133.  Prisoners    under    Tnlted    States    pnM't»«8. 

134.  Sheriff  anxwerable   for  their  custody. 

I  120.  [Repenled  by  Lr.  1909,  oh.  47.  See  Consolidated  Laws, 
tit.  Prison  Law,  §  420.] 

S  121.  [Repealed  by  L.  1900,  ch.  16.  See  Consolidated  Laws, 
tit.  County  Law,  §§  00,  ISS.] 

19  122-124.  [Repealed  by  L.  1900,  ch.  47.  See  Consolidated 
Laws,  tit.  Prison  Law,  §§  345-^47.] 

S  12«.  [Partly  repenle<1»  by  L.  1009,  ch.  88,  §  2501.  But  see 
Penal  Law^  §   187r>,   which  embodies  the  whole  of  this  section-J 

I  120.  [Except  part  r<4atinjf  to  county  of  New  York  repealed 
by  L.  1009,  ch.  47.  See  Consolidated  Laws,  tit.  Prison  I-aw, 
§'  34S.     For  remainder  of  section  see  Greater  New  York  Charter.] 

S  127.  [Ain*d,  18f>5,  1909.]  iMsue  of  new  execution  ifrhea 
nick    priMoner   eHcapes. 

If  a  prisoner  actually  escar)ea,  while  f^oing  to,  remaininf?  tit 
or  rcturninsr  from  a  hospital  to  which  he  has  been  ordered 
removed  pursuant  to  swtion  three*  hundred  and  fifty-five  of  the 
prison  law.  a  new  execution  may  be  issued  against  his  person, 
if  he  wns  in  custody  by  virtue  of  an  execution;  or,  if  he  was  in 
custody  by  virtue  of  an  order  of  arrest,  a  new  order  of  arrest 
may  be  granted,  upon  proof  by  affidavit  of  the  facts  8i>ecified  In 
this  se<'tion,  without  other  proof  and  without  an  undertaking. 

L.  I  SOS,  ch.  04(».  Amended  bv  1..  1009,  rh.  05.  Also  partly  repealed 
by  L.  lOon,  ill.  47.  Se<'  (\msolldnt«'U  Laws,  tit.  Prison  Law.  |  S55.  Ske 
note  .'U    of  noten   of   Board   of   Statutiiry   Consolidation    at  end   of   code. 

H  128-120.  [Repealed  by  L.  1000,  ch.  47.  See  Consolidated 
Laws,   tit.   Pris<in   Law,   §§  840-350.] 

i  130.   [Repealed  by  L.  1009,  ch.  88.     See  Penal  Law,  S  1791.] 

IS 
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I   131.  Service  of  papem  on  yrlsoner. 

A  sheriff  or  jailor,  upon  whom  a  paper  in  an  action  or  special 
proceeding:,  directed  to  a  prisoner  in  his  custody,  is  lawfully 
served,  or  to  whom  such  a  paper  is  delivered  for  a  prisoner,  must, 
within  two  d!iys  thereafter,  deliver  the  same  to  the  prisoner,  with 
a  note  thereon  of  the  time  of  the  service  thereof  upon,  or  the 
rweipt  thereof  by  him.  For  a  neglect  or  violatitm  of  this  section, 
the  sheriff  or  jailor,  jjuilty  thereof,  is  liable  to  the  prisoner  for 
all  damage  occasioned  thereby. 

Id.,    f   32.   am'd.       ^ee  post.    |    709. 

i   1332.  Sl&erlff  to  permit  acceaia   for  that  purpose. 

Subject  to  reasonable  rejrulationa,  which  the  ahenfT  may  estab- 
lish for  that  purpose,  a  sheriff,  jailor,  or  other  officer,  who  has  the 
cnstody  of  a  prisoner,  must  permit  such  access  to  him  as  is  neccs- 
wiry,  for  the  personal  service  of  a  paper  in  an  action  or  special 
proof^^Iing,  to  which  the  prisoner  is  a  party,  and  which  must  be 
personally  served. 

I  133.  Prinonerai  under  United   States  proceaiai. 

A  sheriff  must  receive  into  his  jail  and  keep  a  prisoner,  com- 
mitted to  the  same,  by  virtue  of  civil  process  issutMl  by  a  court  of 
record,  instituted  under  the  authority  of  the  United  States,  until 
he  is  disohanred  by  the  due  course  of  the  laws  of  the  United 
States,  in  the  same  manner  as  if  he  was  committed  by  virtue  of 
a  mandate  in  a  civil  action,  issued  from  a  court  of  th^  State.  The 
sheriff  may  receive,  to  his  own  use,  the  money  payable  by  the 
United  States  for  the  use  of  the  jail. 

2  B.   S.  443.   f  96   (3   R.   S..   5tli  eH..   743;   2  Edm.   462). 

I  134.  Sheriff  anatverable  for   tl&eir  cnstodj^. 

A  sheriff  or  jailor,  to  who.se  jail  a  prisoner  is  committed,  as  pre- 
pcribe<l  in  the  last  section,  is  answerable  for  his  safe  keepinjf,  in 
the  courts  of  the  United  States,  according  to  the  laws  thereof. 
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ARTICIiB   THIRD. 

Temporary  jails,  and  temporary  removal  of  prisoners  from  ja(L 

Sec.  13R.  When   Jail  becomes  unfit,   etc.,    another  to  be  designated. 
138.  Designation,   how  annulled. 

137.  Copy  of  deKlgnatlou   to  be  served   on   the  sherifT,   etc. 

138.  Prisoners   already  upon   Jail   liberties   when  other  Jail   designated. 
130.  Jail    liberties    to    prisoner,    who    becomes    entitled    thereto,    before 

removal. 

140.  Id. ;    to   prisoners   removed. 

141.  When  designation    to  be   revoked,   etc. 

142.  Copy  of  revocation   to  be  served  on  sheriff;  sheriff's  duty   tbereoa. 

143.  Removal   of   prisoners  in   case  of  flre. 

144.  What  officer  to  act  In  case  of  absence,  etc. 

fl  135-137.  [Repealed  by  L.  1909,  ch.  47.  See  CJonsolidated 
Laws,  tit.   Prison  Law,  §§  351-353.] 

1  138.  [Ain*d,  1908.1  PrlMoners  already  upon  Jail  liber- 
ties iirheni  other  Jail  deslflrnated. 

If  a  prisoner  has  been  admitted  to  the  liberties -of  the  jail  of  the 
county,  for  which  a  designation  is  made  pursuant  to  section  three 
hundred  and  fifty-one  of  the  prison  law,  he  must,  notwith- 
standing, remain  within  those  liberties,  but  he  may  be  removed 
by  the  sheriCF,  to  whom  he  has  given  bond  for  the  liberties,  to 
the  jail  or  other  place  so  designated,  and  confined  therein,  in  a 
case  where  the  sheriff  might  confine  him  in  the  jail  of  his  own 
county. 

2  R.  S.  428.  430,  {18.  Amended  hy  L.  1909.  ch.  65.  |  3.  See  note 
32  of  notes  of  Board  of  Statutory  Consolidation  at  end  of  code. 

1  130.  Jafll  llbertlen  to  prisoner,  tpI&o  becomefl  entitled 
thereto,   befofe  removal. 

If  a  person,  who  is  arrested,  before  or  after  the  designation,  by 
the  sheriff  of  the  county  for  which  the  designation  is  made,  be- 
comes entitled,  after  the  designation,  and  before  his  removal,  to 
the  liberties  of  the  jail,  he  must  be  admitted  to  the  liberties  of 
the  jail  of  that  counjty,  as  if  the  designation  had  not  been  made; 
but  ne  may  be  removed  by  the  sheriff  to  the  jail,  or  other  place^ 
so  designated,  and  confined  therein,  in  a  case  where  the  snerifl 
might  confine  him  in  the  jail  of  his  own  county. 

Id.,    f   19.   am'd. 

I  140.   [Ani*d,   1909.]     Id.|  to  prlaonera   ren&OTed. 

If  a  person  confined  in  or  removed  to  the  pall  of  a  contiffaooi 
county,  designated  as  prescribed  in  article  thirteen  of  the  Prisoi 
Law,  becomes  entitled  to  the  liberties  of  the  jail,  the  sheriff  oi 
that  county  must  admit  him  to  the  jail  liberties,  as  if  he  hac 
been  originally  arrested  by  that  sheriff,  on  a  mandate  directed 
to  him. 

Id.,  I  20.  Amended  by  L.  1900.  cb.  65,  {  8,  and  ch.  240,  I  84.  S« 
note  32  of  notes  of  Board  of  Stattit/try  Consolidation  at  end  of  code. 
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f  141.  [Am*d,    1009.1     'When   defll«nation   to   be   revoked. 

When  a  jail  is  erected  for  the  county,  for  whose  use  the  desig- 
nation pursuant  to  section  three  hundred  and  fifty-one  of  the 
prison  law  was  made,  or  its  jail  is  rendered  fit  and  safe  for  the 
confinement  of  prisoners,  or  the  reason  for  the  designation  of 
another  jail  or  place  has  otherwise  ceased  to  be  operatiye,  the 
detfi^ation  must  be  revoked,  as  prescribed  in  this  article  and 
section  three  hundred  and  fifty-two  of  the  prison  law. 

Id.,  f  21.  Amended  by  L.  1909.  ch.  65.  I  3.  and  ch.  240.  |  84.  See 
■ote  32  of  notes  of  Board  of  Statatory  Consolidation  at  end  of  code. 

i  142.  Copy  of  revocation  to  be  served  on  aherlfl^  al&er- 
ltf*ai  dnty  thereon. 

The  county  clerk  must  immediately  serve  a  copy  of  the  revoca- 
tion, duly  certified  by  him  under  his  ofllcial  seal,  upon;  the  sheriff 
of  the  same  county;  who  must  remove  the  prisoners  belonging  to 
his  custody,  and  confined  without  his  county,  to  his  proper  jail. 
If  a  prisomer  has  been  admitted  to  the  jail  liberties  in  the  other 
eounty,  he  must  also  be  removed;  and  he  is  entitled  to  the  liber- 
ties of  the  jail  of  the  county,  to  which  he  is  removed,  without  a 
new  bond,  as  if  he  had  been  originally  admitted  to  the  jail  liber- 
ties in  that  county;  and  the  bond  given  by  him  applies  accord- 
ingly to  those  liberties. 

Id..  I  20,   am*d. 

If  143-144.  [Repealed  by  L.  1009.  ch.  47.  Se^  Consolidated 
Uws,  tit.    Prison  Law,  {§  354,  356.  J 
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ARTICLE    FOURTH. 

Jail  liberties;  escapes, 

8ee.  145.  Jail   liberties  in   certain   coanties. 

146.  Id. ;   in  otlier  eountles. 

147.  Id. ;   liow  laid  out. 

148.  Copy   to   bo   Icopt   {MSted   in  jail. 
140.  Who  admitted   to  liberties. 

150.  UndortuliiiiK   to   be   exet-uled   by   prisoner. 

151.  For   whom  andertaklng   to  be  held. 

152.  Prisoner   to  be   committed   when  surety  la   insofflclent. 

153.  Surrender  of   prlKoner  by  his   sureties, 

154.  How   surrender   made. 

155.  What   deemed   and   what  not  deemed  an  escape. 

150.  When   court   may  order  Indicted  prisoner  to  be  produced. 

157.  Prisoners   committed   for  contempt. 

158.  Sheriff's   liability  for  escape. 

159.  Penalty   for   connivance  at   escape  by   a   BherlflF.    etc. 

IS  145-148.  [Repealed  by  L.  1909,  ch.  47.  See  Consolidated 
Laws,  tit.    Prison  Law,   |§  357-360.] 

I   149.    rAm*cl,   1886,   1804.]      Who  admitted   to  liberties. 

A  person  in  the  custody  of  a  sheriff,  by  yirtue  of  an  order 
of  arrest;  or  of  an  execution  in  a  civil  action;  or  in  consequence 
of  a  surrender  in  exoneration*  of  his  bail;  is  entitled  to  be  ad- 
mitted to  the  liberties  of  the  jail,  upon  delivering  to  the  sheriff 
an  approved  undertaking  as  prescribed  in  the  next  section. 

Id.,  I  40:  L.  1KS6.  ch.  648.  See  ante,  |  15.  L.  1904.  ch.  384.  In 
effect  April  20,   1004. 

i  ISO.  [Am*d,  1N86,  1904.]  Undertaklnar  to  be  exeented 
by  prisoner. 

The  undertaking  must  be  executed  by  the  prisoner,  and  one 
or  more  sulHcient  sureties,  residents,  and  householders  or  free- 
holders of  the  county,  in  a  penalty  at  leas{  twice  the  sum.  ia 
which  the  sheriff  was  required  to  hold  the  defendant  to  bail, 
if  he  is  ia  custody  under  an  order  of  arrest,  or  has  been  sur- 
rendered in  exoneration  of  his  bail,  before  judgment;  or  directed 
to  be  collected  by  the  execution,  if  he  is  in  custody  under  au 
execution;  or  remaining  unK-ollocted  upon  a  judgment  ngains^t 
him,  if  he  has  been  surrendered  after  judgment;  conditioned, 
that  the  person  so  in  custody  shall  remain  a  prisoner,  and  shall 
not,  at  any  time,  or  in  any  manner,  escape  or  go  without  the 
liberties  of  the  jail,  until  discharged  by  due  course  of  law.  Vinm 
the  giving  and  the  approval  by  the  court  or  a  judge  thereof, 
or  a  county  judge,  of  such  an  undertaking,  the  prisoner  shall 
he  released  from  the  custo<ly  of  the  sheriff  and  the  sheriff  sh.ill 
thereupon  be  exonerated  from  liability.  But  after  the  allowance 
of  the  umlertaking  as  hereinafter  prescribed,  the  same,  must  be 
<ielivered  by  the  clerK.  on  reciuest,  to  the  party  at  whose  in- 
stance the  pris(mer  was  in  custody.  Within  two  days  after  the 
approval  by  the  court,  judge,  or  county  judge,  the  undertaking 
must  be  filed  by  the  sheriff  with  the  clerk,  and  a  copy  d«iivere4 
to  the  party  at  whose  instance  the  prisoner  was  in  custody,  oc 
to  his  attorney,  who  shall  within  three  days  thereafter  serve 
upon  the  surety  or  sureties,  or  the  attorney  for  the  prisoner,  a 
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notice  that  he  does  not  accept  him,  or  them,  as  bail;  otherwise 

he  is  deemed  to  have  accepted  them.     Within  three  days  after 

the  receipt  of  such  notice,  the  surety  or  sureties,  or  the  attorney 

for  the  prisoner,  may  serve  upon  the  party,  or  attorney  for  the 

party,  at  whose  instance  the  prisoner  was  in  custody,  notice  of 

justification   of  the   same  or  other   bail  before  the  court  of*   a 

judge  thereof,  or  a  county  judge,  at  a  specified  time  and  place; 

the  time  ^to  be  not  less  than  five  days  nor  more  than  ten  days 

thereafter,  and  the  place  to  be  within  the  county  where  one  of 

the  bail  resides  or  where  the  defendant  was  arrested.     Except 

as  otherwise  expressly  prescribed   in  this  article,  the  provisions 

regulating  the  substitution  of  new  sureties  or  a  new  undertaking, 

and  the  examination  and  qualification  of  the  new  sureties,  and 

the  allowance   of  the  undertaking   after  justification,   contained 

in  article  third  of  title  first  of  chapter  seventh  of  this  act,  shall 

Koreru.     If  the   bail   shall  not   be  allowed,  the   court,  judge  or 

(*ounty  judge  shall   remand   the  prisoner  to  the  custody  of  the 

sheriff. 

Id..  U  41  and  42:  L.  1S86.  ch.  648;  L.  1904,  ch.  384.  Aa  to  deposit, 
iee  {  5 1  J.      In  effect  April  26.   1904. 

i  151.  [.4ni'd,  1886,  1904.]  From  wbom  nndertaklnv  to 
be  keld. 

An  undertaking  so  taken  is  held  for  the  indemnity  of  the 
party  at   whose  instance  the  prisoner  executing  it  is  confined. 

2  R.  S.  434.    f  43 :    L.    1904.    ch.   384.       In  effect  April  26.    1904. 

}  152.  rAm*d,  1S84I.1  Prisoner  to  be  committed  wben 
surety  l«   InMulllGleiit. 

If  the  party  at  whose  instance  the  prisoner  is  in  custody  dis- 
covers that  a  surety  therein  is  insufiicient,  he  may,  upon  proof 
of  the  fact,  by  affidavit  or  otherwise,  apply  to  the  court  or  to  a 
judge  thereof,  on  whose  process  or  mandate  such  prisoner  is  in 
euHtody,  or  to  the  county  judge  of  the  county  where  such  pris- 
oner is  confined,  and  the  court,  or  a  judge  thereof,  or  such  county 
judge,  may  make  an  order  committing  such  prisoner  to  close  con- 
finement in  the  jail  until  another  undcfrtaking  with  good  and 
sufficient  sureties  is  offered. 

Id..  I  44;   L.  1886,   ch.    648. 

f  153.   (Am'd,  1886.1    Surrender  of  prlaoner  by  bis  anre- 

tlCfl. 

One  or  more  of  the  sureties,  in  an  undertaking  given  for  the 
in>prties  of  a  jail,  may  surrender  the  principal,  at  any  time  before 
judgment  is  rendered  against  them  in  an  action  on  the  under- 
taking; but  they  are  not  exonerated  thereby,  from  a  liability  in- 
tnrred  before  making  the  surrender. 

2  R.   S,   434,   S  43,   am'd ;   L.   1S86,  ch.   648. 

I  154.    rAm*d,   1880.1      How  anrrender   made. 

The  surremler  must  be  made  as  follows:  The  suret.v  or  sureties 
leaking  it  must  take  the  principal  to  the  keeper  of  the  jail,  who  ' 
n»iiRt  upon  his  or  their  written  requisition  to  that  effect,  take  the 
principal  into  his  custody,  and  indorse  upon  the  undertaking  given 
for  the  liberties,   an  acknowledgment  of  the  surrender;  and  also, 

12  ♦  So  in   orlirlnal. 
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if  required,  give  the  surety  or  sureties  a  certificate,  admowledf- 
ing  the  surrender. 

Id.,    I   46;    L.    1880.   ch.   648. 

f  166.  [Am'd,  1886.]  IVbat  deemed  and  wbat  not  deemed 
an   eaicape. 

The  going  at  large,  within  the  liberties  of  the  jail  in  which  he 
is  in  custody,  of  a  prisoner  who  has  executed  such  an*  undertak- 
ing, or  of  a  prisoner  who  would  bo  entitled  to  the  liberties  upon 
executing  such  an  undertaking,  is  not  an  escape.  But  the  going 
at  large,  beyond  the  liberties,  by  a  prisoner,  without  the  assent 
of  the  party  at  whose  instan-ce  he  is  in  custody,  is  an  escape; 
and  the  sheriflf  in  whose  custo<ly  he  was,  or  his  sureties,  has  the 
same  authority  to  pursue  and  retake  him,  as  if  he  had  escaped  from 
the  jail.  Such  an  escape  forfeits  the  undertaking  for  the  liberties, 
if  any;  subject  to  the  provisions  of  the  next  article  of  this  title. 

Id.,   i  47;   L.   1886,  ch.   048. 

i  166.  [Am*d,  1877.]  IVhen  conrt  may  order  fndleted 
prisoner  to   be  produced. 

Where  a  person,  who  has  been  indicted  for  a  criminal  offence, 
is  held  by  a  sheriff,  by  virtue  of  a  mandate  in  a  civil  action  or 
special  proceeding,  the  court,  in  which  the  indictment  is  pending 
may  maKe  an  order,  requiring  the  sheriff  to  bring  him  before  the 
court;  whereupon  the  court  may  make  such  disposition  of  the 
prisoner,  as  to  it  seems  proper.  The  sheriff's  fees  and  expenses, 
in  so  doing,  are  a  county  charge  of  the  county  wherein  the  court 
is  sitting. 

L.   1871.  ch.   208.   I   1    (9  Edm.   67). 

1  167.  Prisoner  committed  for  contempt. 

A  prisoner,  committed  to  jail  upon  process  for  contempt,  or 
committed  for  misconduct  in  a  case  prescribed  by  law.  must  be 
actually  confined  and  detained  within  the  jail,  until  he  is  dis- 
charged by  due  course  of  law,  or  is  removed  to  another  jail  or 
place  of  confinement,  in  a  case  prescribed  by  law.  A  sheriff  or 
keeper  of  a  jail,  who  suffers  such  a  prisoner  to  go  or  be  at  large 
out  of  his  jail;  except  by  virtue  of  a  writ  of  habeas  corpus,  or 
by  the  special  direction  of  the  court  committing  him,  or  in  a 
case  specially  prescribed  by  law;  is  liable  to  the  party  aggrieved, 
for  his  damag«es  sustained  thereby,  and:  is  guilty  of  a  misde- 
meanor. If  the  commitment  was  for  the  non-payment  of  a  sum 
of  money,  the  amount  thereof,  with  interest,  is  the  measure  of 
damages. 

2  R.   S.  437.   f  61,   am'd. 

S   168.   [Am'd,   1886,   1904.]      SherifTa   liabilitr  for  eveape. 

Where  a  prisoner,  in  a  sheriff's  custody,  goes  or  is  at  large 
beyond  the  liberties  of  the  jail,  without  the  assent  of  the  party 
at  whose  instance  he  is  in  custody,  the  sheriff  is  answerable 
therefor,  until  an  undertaking  provided  for  in  section  one  hun- 
dred and  fifty  of  this  article  has  been  given  and  approved,  as 
follows : 

1.  If  the  prisoner  was  in  custody  by  virtue  of  an  order  of 
arrest,  or  in  consequence  of  a  surrender  in  exoneration  of  his 
bail,  before  judgment,  the  sheriff  is  answerable  to  the  extent 
of  the  damages  sustained  by  the  plaintiff. 
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2.  If  the  prisoner  was  in  custody  by  virtue  of  any  other  man- 
date, or  In  consequence  of  a  surrender  in  exoneration  of  his 
bail,  after  judgment,  the  sherifif  is  answerable  for  the  debt, 
damages,  or  sum  of  money,  for  which  the  prisoner  was  com- 
mitted. 

3.  Upon  the  giving  and  approval  of  the   undertaking  in   this 

article  mention^,   no  action  for  an  escape  shall  be  maintained 

against  the  sheriff. 

2  R.  S.  437,  ii  62  and  63;  L.  1886.  ch.  648;  L.  1004.  ch.  384.  In 
effect  AprU  26.   lfN>4. 

I  1S8.  [Repealed  by  L.  1909,  ch.  88.    See  Penal  Law»  8  1839.J 
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ARTICLE  FIFTH. 

AcH^m  upon  and  asisignment  of  a  bond  for  jaU  liberiim* 

8ec.  160.  Defence  In  action  by  sheriff  on  bond. 

181.  Judgment  against  sheriff  to   be  evidence  against  sureties,  etc 

162.  Summary   judgment    for   stierlff. 

168.  Requisites  of  application  therefor. 

164.  Such   judgment   when   stayed.    Id.;    when    vacated. 

166.  Judgment  against  sheriff  Is  evidence  of  damages. 

166.  Asalgnment  of  imdertalclng. 

167.  Recovery  of  damages  for  breach  of  condition. 

168.  Rff<*ct  of  commpncement  of  action  as  a  bar. 
160.  Defence  to   action. 

170.  Stay  of  proceedings  against  sheriff,  bow  authorized. 

171.  Defence  of  sheriff  In  action  for  escape. 

f  lOO.  rAm'd,  1886.]  Defence  in  action  by  aherlff  on  un- 
der ta  kin  gT. 

In  an  action  brought  on  an  undertaking  for  the  jail  liberties,  it 
is  a  defence,  that  the  prisoner  voluntarily  returned  to  the  liberties 
of  the  jail  from  which  he  escaped,  or  was  recapture<l  by,  or  sur- 
rendered to  the  sheriff,  from  whose  cu8to<ly  he  escaped,  before 
the  commencement  of  the  action.  The  defendants  may  make 
that  or  any  other  defence  to  the  action,  which  might  be  made  by 
the  sheriff,  to  an  action  against  him  for  the  escape. 

2  R.    S.   435,    I   48;    L.    1886.    ch.    648. 

§  161,  Jndffment  agrnlnst  aiberlff  to  be  evidence  aflrnlnst 
•nretles,  etc. 

But  if  judgment  has  been  rendered  against  the  sheriff,  in  an 
action  brought  for  the  escape,  and  due  notice  of  the  pendency  of 
the  action  was  given  to  the  prisoner  and  his  sureties,  to  enable 
them  to  defend  the  same,  the  judgment  against  the  sheriff  is  con- 
clusive evidence  of  his  right  to  recover  against  the  prisoner  and 
his  sureties,  to  whom  the  notice  was  given,  as  to  any  matter 
which  was  or  might  have  been  controverted,  in  the  action  against 
the  sheriff. 

Id.,    §    49. 

S  162.  [Ain*d,  1886.]    Summary  Jadgrment  for  aherlff. 

In  an  action  brought  by  a  sheriff  on  an  undertaking  for  the  jail 
liberties,  if  it  appears  to  the  court,  upon  a  motion  made  in  behalf 
of  the  sheriff,  that  judgment  has  been  rendered  against  him,  for 
the  escape  of  the  prisoner,  and  that  due  notice  of  the  pendency 
of  the  action  against  him,  was  given  to  the  prisoner  and  his  sure- 
ties, to  enable  them  to  defend  the  .same,  the  court  must  order  a 
summary  judgment  for  the  plaintiff;  and  judgment  must  be  en- 
tered accordingly,  with  costs. 

Id.,  §  50;  L.  1886,  ch.  648. 

%  163.   Reqnfsfltes  of  application  therefor. 

But  to  entitle  a  sheriff  to  move  for  such  a  judgment,  he  must 
have  served  a  copy  of  his  complaint,  and  given  twenty  days' 
notice  of  the  motion. 

Id..   I   61. 

§  164.   Snch  Jndflrment  -vvhen  ntayed.    Id.|  irben  -racated. 

If  it  appears,  on  the  hearing  of  the  motion,  that  the  defendants 
have  a  meritorious  defence,  which  was  not  controverted  in  tlie 
action  against  the  sheriff  and  which  by  law  could  not  have  been 
to  controverted,  the  court  may  stay  proceedings  on  the  judgment. 
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with  snch  limitations  and  upon  such  terms,  as  It  deems  just,  until 
a  trial  in  the  action;  but  the  judgment  must  stand  as  a  security 
for  the  sheriff.     If  the  defence  is  established,  the  court  must  va- 
cate the  judgment,  and  render  judgment  for  the  defendant. 
2  B.  S.  435.  II  62  and  53,  am'd. 

I  16S.  [Am'd,  1886.]  Judgment  avalnst  sherlfl  ia  evldenee 
of  danuiffeai. 

In  an  action  brought  by  a  sheriff  on  an  undertaking  for  the  jail 
liberties,  a  judgment  against  him  for  the  escape  of  the  prisoner, 
is  evidence  of  the  damages  sustained  by  him,  as  if  it  had  been 
collected;  and  he  may  recover  his  reasonable  attorney's  and  coun- 
sel fees,  and  other  expenses  in  defending  the  action  against  him, 
as  part  of  his  damages. 

Id,  S  Hi;  L.  1886.   cb.  648. 

I  166.  [Am*d,  1886.]    Aaalirttment  of  itndertalLlit«« 

If  an  undertaking  for  the  jail  liberties  is  forfeited  before  the 
same  is  duly  allowed,  the  party  at  whose  instance  the  prisoner 
was  confined,  or,  in  case  of  his  death,  his  executor  or  adminis- 
trator, may  elect  to  bring  an  action  on  the  undertaking. 
Id.,  I  55;  L.  1886,  ch.  648. 

I  167.  rAm'd,  1886,  1904.]  Recoverr  of  damages  for 
breach  of  condition. 

The  person  so  electing  may  maintain  an  action  on  the  under- 
taking, w)iere  an  action  might  have  been  heretofore  maintained 
by  the  sheriff,  and  he  may  recover  the  same  damages  for  the 
breach  of  the  condition,  which  he  might  heretofore  have  re- 
covered in  an  action  against  the  sheriff  for  the  escape. 
Id.,  I  56;  L.  1886.  eh.  648;  L.  1004,  ch.  884.    In  effect  April  26,  1004. 

1 168.  [Am'd,  1886.]  Blfeet  of  eommeneement  of  aetlon  as 
a  bar. 

The  commencement  of  such  an  action  shall  be  deemed  an  elec- 
tion and  is  a  bar  to  an  action,  by  or  on  behalf  of  such  person, 
a^inst  the  sheriff  or  other  officer  accepting  such  an  undertaking, 
for  an  escape  by  the  prisoner  executing  the  undertaking,  amount- 
iiu?  to  a  breach  of  the  condition  thereof,  unless  the  escape  was 
with  the  assent  of  the  sheriff  or  other  officer. 

Id.,  I  57;  L.  1886.  cb.  648. 

i  160.  [Am'd,  1886,  lIMVi.]     Defenee  to  aetlons. 

In  an  action  brought  as  provided  for  in  the  last  three  sec- 
tions, the  defendant  may  make   any   defence,   which  he  might 
heretofore  have  made,  if  the  action  was  brought  by  the  sheriff. 
U..  I  58;  L.  1886,  ch.  648;  L.  1004,  cb.  384.    In  effect  April  26,  1004. 

f  170.  r  Am'd,  1886.]  Star  of  prooeedlnflra  agralnat  sl&erlff, 
]|«w  antltorlaed. 

If  the  person  so  entitled  to  bring  an  action  on  the  undertaking 
for  the  jail  liberties,  in  lieu  of  making  such  election,  brings  an 
aetion  against  the  sheriff  for  the  escape,  the  court  may,  except 
yhere  the  c«cape  was  made  with  the  sheriff's  assent,  stay  proceed- 
ipxs  upon  a  judgment  recovered  against  the  sheriff,  with  such 
hi&itations  and  upon  such  terms  as  it  deems  just,  until  he  has 
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had  a  reasonable  time  to  prosecute  the  undertaking,  and  collect  a 
judgment  recovered  thereon. 
Id.,  18  69  and  60;  L.  1886,  cb.  648. 

f  171.    [Ain'dy    1904.]     Defenee    of    flhertir    la    action    for 
escape. 

In  an  action  against  a  sheriff  or  other  officer,  for  the  escape 

of  a  prisoner,  it  is  a  defense,  that  the  escape  was  without  the 

assent  of  the  defendant,  and  that  at  the  commencement  of  the 

action,   he  had  the  prisoner  within  the  liberties,  either  by  his 

voluntary  return  or  by  recapture,  or  that  an  undertaking  required 

to  be  given   by   sections   one   hundred   and   forty-nine   and  one 

hundred  and  fifty  of  this  act,  was  given  and  approved. 

2  R.  S.  485,  i  64;  L.  1904,  ch.  384.    In  effect  April  26,  1904. 
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TITLB  III. 

Application  of  the  foregoixx^  provisioD*  to  the  proceedinc* 

of  a  coroner. 

Sfc.  172.  Dntlet  of  coroner  when  sheriff  to  a  iwrty. 
ITS.  Any  one  of  the  coroner*  may  act. 

174.  Arrest  of  sheriff  by  coroner. 

175.  Sheriff;  how  confined. 

176.  Plftce  of  confinement  to  be  deemed  a  Jail. 

177.  Sheriff  how  admitted  to  Jail  liberties;  liability  of  coroner  for  escape. 

178.  Coroner  may  prosecute,  etc.,  bond  for  Ubertiea. 

179.  Duties  of  coroner  where  sheriff  is  plaintiff. 

180.  Soch  prisoner  entitled  to  Jail  liberties,  etc. 

181.  Escape  of  sueh  prisoner. 

181a.  Daties  of  county  treasurer  in  E*rie  county. 

S  172.  Duties  oif  ^coroner  ^rben  slierllf  la  ■;  party. 

In  an  action  or  special  proceeding,  to  which  the  sheriff  of  a 
cotmty  is  a  party,  a  coroner  of  the  same  county  has  all  the  power, 
and  l8  subject  to  all  the  duties  of  a  sheriff,  in  a  cause  to  which  the 
sheriff  is  not  a  party;  except  as  otherw^ise  8t>ecially  prescribed  by 
law. 

2  S.  S.  441.  f  84  (8  R.  S.,  6th  ed.,  741;  2  Bdm.  460). 

f  173.  Any  one  of  tl&e  coroners  may  act. 

A  mandate  in  a  civil  action  or  special  proceeding  which  must  or 
may  be  executed  by  the  coroners,  or  by  a  coroner  of  a  county, 
must  be  directed  either  to  a  particular  coroner,  or  generally  to 
the  coroners  of  that  county,  where  such  a  mandate  is  directed 
generally  to  the  coroners  of  a  county,  or  requires  them  to  do  any 
tct,  it  may  be  executed,  and  a  return  thereto  may  be  made  and 
ngncd,  by  one  of  them;  but  such  an  act  or  return  does  not  affect 
the  others. 

U..  ptrt  of  f  84,  and  |  86. 

I  174.  (Am'd,  1886.]     Arrest  of  slierifl  by  coroner. 

Where  a  mandate,  requiring  the  arrest  of  the  sheriff  of  the 
county,  is  directed  to  a  coroner,  he  must  execute  the  same  in  the 
Qanner  prescribed  by  law,  with  respect  to  the  execution  of  a  sinoi- 
lar  mandate  by  a  sheriff;  and  he  is  authorized  to  take  an  under- 
taking on  the  arrest,  or  an  undertaking  for  the  jail  liberties,  in  a 
Bke  case,  and  in  like  manner,  and  with  like  effect,  as  where  sucb 
to  nndertaking  may  be  taken  by  a  sheriff. 

U..  I  86;  L.  1886.  ch.  648. 

I  ITS.  Sherlfl)  Ito^r  confined. 

Where  the  actual  confinement  of  a  sheriff  by  a  coroner,  on  a 
mindate,  is  required  or  authorized  by  law,  he  must  be  confined 
Iv  tbe  coroner,  in  a  house  situated  within  the  liberties  of  the 
jftfl  of  the  county,  other  than  the  sheriff's  house,  or  the  jail,  in 
the  same  manner  as  a  sheriff  is  required  by  law  to  confine  a  pris- 
oner in  the  jail. 
M^  I  81. 

1 176L  Flnce  of  confinement  to  be  deemed  a  Jail. 

That  house  thereupon  becomes  the  jail  of  the  county,  for  the 

iiseof  th^  coroner;  and  each  proTision  of  law  relating  to  the  jail, 

or  to  an  escape  from  the  jail,  applies  thereto,  while  the  sheriff  ii 

confined  therein. 

I^  K  16  and  80. 
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i  177.  [ Am'd,  1886.]  Sl&er<fl  l&ow  admitted  to  JaU  llbertfefli 
liability  of  coroner  for  eacape. 

A  sheriff  so  arrested  must  be  admitted  to  the  liberties  of  the 
jail  of  the  county,  in  a  like  case,  and  upon  executing:  a  like  under- 
taking:  to  the  coroner,  as  prescribed  by  law  for  a  prisoner  in  the 
sheriff's  custody.  For  an  escape  of  the  sheriff  from  the  liberties, 
the  coroner  is  liable,  in  the  same  manner,  and  to  the  same  extent 
as  a  sheriff  for  a  similar  escape;  and  he  may  make  the  same 
defence  as  a  sheriff. 

2  B.  8.  441,   f  90;  L.  1886,  ch.  048. 

1 178.  [Am'd,  1886.1  Rigrltta  of  coroner  to  proaecnte,  npoa 
itndertalUnar* 

The  coroner  may  prosecute  an-  undertakincr  for  the  liberties 
taken  by  him,  and  is  entitled  to  all  the  rights,  and  subject  to  aU 
the  llabilitiea,  prescribed  by  law  with  respect  to  a  similar  undei^ 
taking  t  iken  by  a  sheriff.  The  undertaking  may  be  assigned  by 
him,  to  the  party  at  whose  instance  the  sheriff  was  arrested :  and 
the  same  proceedings  may  be  had  thereupon,  as  upon  an  under- 
taking taken  and  assigned  by  a  sheriff  in  a  similar  case. 

Id.,  I  91;  L.  1886.  ch.  648. 

f  17B.  Dutiea  of  coroner  -vrliere  aherilf  !■  plaintiff. 

A  person  arrested  by  a  coroner,  in  an  action  or  special  pro- 
ceeding, in  which  the  sheriff  of  the  county  is  plaintiff,  must  be 
confin^  in  the  jail  of  the  county,  in  a  case  where  such  a  confine- 
ment is  required  or  authorized  by  law;  but  the  coroner  is  not 
liable  for  an  escape  o^  the  prisoner  from  the  jail,  after  he  haa 
been  confined  therein.  A  person  so  confined  must  be  kept  and 
treated,  in  all  respects,  like  a  prisoner  confined  by  the  sheriff. 

Id.,   I  92,  and  part  of  |  9S. 

S  180.  [Am'd,  1886.]  Sncb  priaoner  entitled  to  Jail  liber- 
tiea,  etc 

A  person  bo  arrested  by  a  coroner  is  entitled  to  be  discharged, 
or  to  the  liberties  of  the  jail,  as  the  case  requires,  upon  giving  an 
andertaking  to  the  coroner,  in  the  like  manner,  and  in  a  like  case, 
in  which  a  person  arrested  by  a  sheriff  would  be  entitled  to  be  so 
discharged,  or  to  the  liberties.  The  undertaking  so  given  must  be 
in  all  respects  similar  to  that  required  to  be  given  to  a  sheriff: 
and  it  has  the  like  effect,  and  may  be  assigned  and  proceeded 
upon  in  like  manner. 

Id.,  part  of  I  93,  and  S  d^;  L-  ^6^.  cb.  648. 

S  131.  Bacape  of  ancb  priaoner. 

A  coroner  is  answerable  for  an  escape  of  a  prisoner,  admitttd 
by  him  to  the  liberties  of  the  jail,  in  the  same  manner  and  to  tht 
same  extent,  as  a  sheriff,  and  may  interpose  a  like  defence. 

I  lSl*a«  [Added,  1002.]    Dntf  ea  of  county  treaanrer  in  Britt 
connty. 

In  the  county  of  Erie  the  powers  imposed  and  the  duties  con- 
ferred upon  coroners  by  the  provisions  of  this  title  shall  be  exer- 
cised and  performed  by  the  county  treasurer  of  such  county,  and 
such  county  treasurer  shall,  in  the  exorcise  and  performance 
thereof,  be  subject  to  the  same  linbilitios  and  responsibilitiefl  as 
are  prescribed  in  this  title  in  the  case  of  coroners. 

h.  1908.  ch.  670    In  effect  April  14,    1902. 
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c.2,t4  NEW  SHERIFF.  {§  182-89 

TITLE  IV. 

Powers,  duties,  and  liabilities  of  an  incoming  and  outgoing 
sheriff,  respectively,  touching  the  matteis  included  in 
this  chapter. 

Sw.  182.  Certifloate  to  be  farnlMhed  to  new  sheriff. 

1H3.  Power*  of  former  MherifF;   when  to  ceaae. 

184.  Jail,    process,   etc.,    to  be  delivered  to  new   sheriff. 

18.'.  P'omM'r  sbiTlff   to  execute   Instrument.        i 

188.  Former   sheriff   to  execute   certain    process. 

187.  Certain  orders  to  bo  dollrerd  to  and  returned  by  new  sheriff. 

188.  DeltYery   of   prisoners,    process,   etc.,    how   enforced. 

180.  rnder-sberlff.    etc.,    when    to    comply    with    foregoing   provisions. 

ii  188-189.  [Repealed  by  L.  1909,  ch.  16.     See  Consolidated 
Laws,  tit    County  Law,  §  195.] 
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S  ^90  COURT  OP  APPEALS.  c.  8,  t.  1,  a  . 

CHAPTER  III. 

Ciril  Jurisdiction  of  the  Principal  Courts  of  Record ; 
Organization,  Members,  and  Officers  thereof;  Dis- 
tribution and  Dispatch  of  Business  therein* 

TITLE      L^The  Conrt  o^  AppMli. 

TITLE    II.— The  Snpreme  Court. 

TITLE  III.  -The  Goart  of  CUlmi. 

TITLE  1T.<-The  €lty  Coart  of  the  City  of  Hew-Tock* 

TITLE     T.— The  Coanty  Coarts. 

TITLE  I. 

The  court  of  appeals. 

Article  1.  JarisdlctlOD,   and   mode   of   ezerelsing   the  aame;    gooeral   powoia; 
termB   and  sittings. 
2.  The  clerk  of  the  court. 
8.  The  State  reporter;  publication  and  dlstrlbatton  of  the  reports. 

article:  first. 

Jurisdiction,  and  made  of  exercising  the  same  general  powers ; 

terms  and  sittings. 

Sec.  190.  The  Jurledletlon  of  the  court  of  appeals  In  cirll  actions. 

191.  Limitations,   exceptions  and  conditions. 

192.  [Repealed.] 

198.  Oourt  may  make  rules. 

194.  Remittitur;    when  Judgment  absolute   to  be  rendered,   and  proceed- 
ings thereupon. 
196.  Second   and    subsequent    appeals. 

196.  Times  and  places  of  holding  terms. 

197.  Oourt  may  be  held  in  any  building;  adjournments. 
196.  Officers  to  be  appointed  by  court. 

f  190.  [Am'd,  18»R,  1»1T.]  The  Jurisdiction  of  tbe  court 
of  appeain   in   civil   actions. 

From  and  after  the  thirty-first  day  of  May,  nineteen  hundred 
and  seventeen,  the  juri.sdiction  of  the  court  of  appeals  shall,  in 
civil  actions  .ind  proceedinjfs,  bo  confined  to  the  review  upon  ap- 
peal of  an  actual  detenuination  made  by  an  appellate  division  of 
the  supreme  court  in  either  of  the  following  cases,  and  no  others: 

1.  An  appeal  may  be  taken  as  of  right  to  said  court  from  a 
judgment  or  order  entered  upon  the  decision  of  an  appellate  di- 
vision of  the  supreme  court  which  finally  determines  an  action  or 
special  proceeding  where  is  directly  involved  the  construction  of 
the  constitution  of  the  state  or  of  the  United  States,  or  where 
one  or  more  of  the  justices  of  the  appellate  division  dissents 
from  the  decision  of  the  court,  ^or  where  the  judgment  or  order 
is  one  of  reversal  or  modification. 

2.  An  appeal  may  also  be  taken  as  of  right  to  said  court  from 
an  order  of  the  appellate  division  granting  a  new  trial  on  excep- 
tions, where  the  appellants  stipulate  that,  upon  affirmance,  judg- 
ment absolute  shall  be  rendered  against  them. 

3.  An  appeal  may  also  be  taken  from  a  determination  of  the 
appellate  division  of  the  supreme  court  in  any  department,  other 
than  from  a  judgment  or  order  which  finally  determines  an 
action  or  special  proceeding,  where  the  appellate  division  allows 
the  same,  and  certifies  that  one  or  more  questions  of  law  have 
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c.  3,  t.  1,  a.  1  COURT    OF    APPEALS  §§*  191-94 

arisen  which,  in  its  opinion,  ought  to  be  reriewed  by  the  court  of 
appeals,  in  which  case  the  appeal  brings  up  for  review  the 
qaestion  or  questions  so  certified,  and  no  other;  and  the  court  of 
api>eal8  shall  certify  to  the  appelate  dirision  its  determination 
upon  such  questions. 

4.  An  appeal  may  also  be  taken  from  a  judgment  or  order 
entered  upon  the  decision  of  an  appellate  division  of  the  supreme 
court  which  finally  determines  an  action  or  special  proceeding, 
but  which  is  not  appealable  as  of  right  under  subdivision  one  of 
this  section,  where  the  appellate  division  shall  certify  that  in  its 
opinion  a  question  of  law  is  involved  which  ought  to  be  reviewed 
by  the  court  of  appeals,  or  where,  in  case  of  the  refusal  so  to 
certify,  an  appeal  is  allowed  by  the  court  of  appeals.  Such  an 
appeal  shall  be  allowed  when  required  in  the  interest  of  sub- 
stantial   justice. 

The  provisions  of  this  section  shall  not  apply  to  an  appeal 
taken  to  the  court  of  appeals  prior  to  the  first  day  of  June,  nine* 
tc^en  hundred  and  seventeen,  but  an  appeal  so  taken  shall  be 
heard  and  determined  under  existing  provisions  of  law. 

Co.    Proe..    f   11.     Am'd  by   L.   1885.   ch.   946;   L.    1917,  ch.   290.   in  effect 
June   1.  1917. 

i    191.   [Am'd,   18969   1890,    1898,   1900,   1917.]      Llmltatlona, 
ex.e«ptiOBii  and  conditions. 

The  jurisdiction  conferred  by  the  last  section  is  subject  to  the 
foUovnug  limitations,  exceptions  and  conditions: 

1.  No  appeal  shall  be  taken  to  said  court,  in  any  civil  action  or 
proceeding  commenced  in  any  court  other  than  the  supreme  court, 
court  of  claims,  county  court,  or  a  surrogate's  court,  unless  the 
appellate  division  of  the  supreme  court  allows  the  appeal  by  an 
order  made  at  the  term  which  rendered  the  determination,  or  at 
the  next  term  after  judgment  is  entered  thereupon  and  shall 
certify  that  in  its  opinion  a  question  of  law  is  involved  which 
oai^ht  to  be  reviewed  by  the  court  of  appeals.     (See  S  2261.) 

2.  The  jurisdiction  of  the  court  is  limited  to  the  review  of 
questions  of  law. 

3.  No  unanimous  decision  of  the  appellate  division  of  the  su- 
preme court  that  there  is  evidence  supporting  or  tending  to 
sustain  a  finding  of  fact  or  a  verdict  not  directed  by  the  court, 
shall  be  reviewed  by  the  court  of  appeals.     (See  §  1337.) 

I4.  imS.  cb.  946;  U  1896.  ch.  569;  L.  1898,  cb.  674;  L.  1900.  ch.  592;  L.  1917. 
th.  290.  in. effect  Jane  1,  1917. 

S  102.    [Repealed  Jan.  1,  1896.     L.  1895,  ch.  946.] 

I  i»».  [Repealed  by  L.  1900,  ch.  35.  See  Consolidated  Laws, 
tit.     Judiciary  Law,  §{  51,  53.] 

f  104.  Remlttltnri  vrhen  Jndflrnient  absolute  to  be  ren- 
dered,^ and  proeeedlniTS  thereupon. 

The  judgment  or  order  of  the  court  of  appeals  must  be  remit- 
ted to  the  court  below,  to  be  enforced  according  to  law.  Upon 
an  appeal  from  an  order  granting  a  new  trial,  on  a  case  or  excep- 
tions, if  the  court  of  appeals  determines  that  no  error  was  com- 
mitted in  granting  the  new  trial,  it  must  render  judgment  abso- 
lute upon  the  right  of  the  appellant;  and  after  its  judgment  has 
been  remitted  to  the  court  below,  an  assessment  of  damages,  or 
any  other  proceeding,  requisite  to  render  the  judgment  effectual, 
may-  be  had  in  the  latter  court. 

0».  Proc.,  parts  of  ||  11  and  12. 


i§  196-98  COURT  OP  APPEADS.  c  3,  t  1,  a.  1 

f  196*  Second   And  sabaeqaent  appeals. 

Upon  a  second  and  each  subsequent  appeal,  including  a  case 
where  a  former  appeal  has  been  dismissed  for  a  defect  or  ir- 
regularity, the  time  of  filing  the  return,  upon  the  .first  appeal, 
determines  the  place  of  the  cause  upon  the  calendar. 

Id.,  part  of  I  13.     See  post.  II  789-703. 

§{  106-108.  [Repealed  by  L.  1900,  ch.  35.  See  Consolidated 
Laws,  tit.  Judiciary  Law,  §§  54,  57.  J 
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3»t.l^a.2  CL'K^  CT.   OF   APPEALS.  SS  199-208 


ARTICLB    SBCOITD. 

The  clerk  of  the  court. 

199.    n«>rk    of   the  court  of  appeals  to  give  boDcI;   roonui  for  bla  olQoe. 

20<>.    To     appoint    a    deputy.      Powers   of    deputy. 

2*»1.    May    employ   asKiKtantii   In   bis  office.      Special  deputy. 

0(,2'    dorks    for  judges  of  the  court  of  appeals. 

2(1.    Offioeti«    for   judge  of  tbe  court  of  appeals. 

::»>-l  2»»S.    [Repealed.] 

if  i»»-202.  [Repealed  by  L.  1909,  ch.  St).  See  Consolidated 
Laws,  tit-  Judiciary  Law,  S§  58,  62,  256-259,  262;  Public  Build- 
im;s  IL.aw,    §   3.] 

f  203.  f  Repealed  by  L.  1909,  cha.  16  and  85.  ^ee  Consolidated 
I.AWS,  tits.   County  Law,  6  12,  Judiciary  Law,  §  55. 

II  904«206.   [Repealed;  Laws  1894,  ch.  135.] 


ii  200-16  STATE  REPORTER.  c.  3, 1. 1«  a.  3 


ARTICIiB    THIRD. 

The  State  reporter;  publication  and  distribution  of  the  reports* 

Sec.  209.  State   reporter  Is  the   reporter  of  the  court  of  appeals. 

210.  His  duty. 

211.  Reporter   not    to    be    Interested    In    publication;    contracts   for    pub* 

ifcation. 

212.  Copyright  of  reports. 

213.  Secretary   of   State  to  distribute   reports. 

214.  Unreported    decisions,    etc..    to    be    delivered    by    reporter    to    sac- 

ceAsor. 

215.  Opinions,  etc.,  not  to  be  dollvered,  except,   etc. 
210.  Certain  opinions   to  be  deposited  with  clerk. 

II  2B09-211.  [Repealed  by  L.  1909,  ch.  35.     See  Consolidated 
Laws,  tit.    Judiciary  Law,  §§  60-^1,  430,  431,  433.] 

I  212.  [Repealed  by  L.  1909,  chs.  23  and  35.     See  Consolidated 
Laws,  tits.    Executive  Law,  §  31,  Judiciary  Law,  §  435.] 

I  218.  [Repealed  by  L.  1909,  ch,  23.     See  Consolidated  Laws, 
tit.  Executive  Law,  §  32.]  '  • 

II  214-216.  (Repealed  by  L.  1909,  ch.  35.     See  Consolidated 
Laws,  tit.   Judiciary  Law,  §§  256,  432,  434.] 
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c  3,  t.  3,  art.  1  COURT  OF  CLAIMS.  §{  268-269 

I  868.   [Am'd  1906,  1011,  1915.]   Sesalonni  doty  of  aherlff. 

The  court  shall  hold  at  least  eight  seBHions  eaoh  year,  and 
unless  otherwise  ordered  by  the  court  shall  be  held  as  follows: 
On  the  fourth  Monday  of  January  at  the  city  of  AlbanT*.  on  the 
third  Monday  of  February  at  the  city  of  Syracuse;  on  tne  fourth 
Monday  of  March  at  the  city  of  Utica;  on  the  fourth  Monday  of 
April  at  the  city  of  Albany;  on  the  fourth  Monday  of  May  at 
the  city  of  Rochester;  on  the  third  Monday  of  June  at  the  city 
of  Buffalo;  on  the  fourth  Monday  of  September  at  the  city  of 
Albany;  on  the  fourth  Monday  of  November  at  th€  city  of  Al- 
bany, and  it  may  also  hold  adjonrned  or  special  sessions  at  such 
other  times  and  places  in  the  state  as  it  may  determine.  It  may 
aUo  hold  a  session  and  take  teutimony  where  the  claimant  resides 
or  where  the  claim  is  alle^^d  to  have  arisen,  or  in  the  vicinitv, 
and  may  view  any  premises  affected  by  the  proceedings,  and  In 
case  of  any  appropriation  of  land  by  the  state,  the  value  of  which 
shall  exceed  nve  hundred  dollars,  it  shall  be  the  duty  of  the 
wurt.  or  the  judge  or  judges  hearing  the  claim,  to  view  the 
premises  affected  by  the  appropriation.  Tlie  sheriff  of  any  county, 
except  Albany,  shall  furnish  for  the  use^  of  the  court  suitable 
Mi^ius  in  the  court  house  of  his  county  for  any  session  ordered 
to  he  held  thereat  and  shall  if  recjuired  attend  said  session.  His 
fws  for  attendance  shall  be  paid  out  of  the  contingent  fund 
of  the  court  at  the  same  rate  as  for  attending  a  term  of  the 
aaprenie  court  in  that  county. 

A  session  of  the  court  may  be  conducted  and  testimony  and 
priMif  taken  and  arguments  heard  thereat,  by  one  or  more  judges 
to  he  designated  by  the  presiding  judge;  but  no  determination  or 
jadjnnent  of  the  court  shall  be  rendered  except  up(m  the  concur- 
rence of  at  least  two  of  the  judges  of  the  court.  Not  more  than 
thr«e  judges  shall  sit  in  any  case. 

Adjourned  or  special  sessions  of  the  board  of  claims  heretofore 
desifTiiated  to  be  hereafter  held,  shall  be  held  as  sessions  of  the 
coort  of  claims  unless  such  court  shall  cancel  such  designation. 

Am'd  by  L.  1906,  cb.  692;  L.  1911,  ch.  856;  L.  1915,  chii.  1.  100.  in 
tStrt  Mar.  19,    1915. 

$  208-a.  [Added,  1017.]  Dlnpoiiltlon  of  adverse  and  con- 
iietlitfl:   clalnm. 

If  there  arc  adverse  and  conflicting  claims  to  the  lands,  struc- 
tures, waters,  franchises  or  any  other  property  whatsoever  law- 
fully appropriated  by  the  state  or  an  apparent  lien  or  iucumbraiice 
«J  the  property  so  appropriated  or  on  any  interest  therein,  or  to 
the  awanl  therefor,  unless  the  holders  of  such  adverse  or  conflict- 
ine  claims  or  the  owner  of  such  lien  or  incumbrance  shall  consent 
that  their  respective  interests  may  be  determined  by  the  court  of 
claims,  or  if  the  owners  of  any  property  so  appropriated  or  of 
>By  interests  therein  are  indeterminable  or  unknown,  the  court 
^hall  direct  the  comptroller  to  deposit  the  amount  awarded  in  anv 
'««k.  in  which  moneys  belonging  to  the  fund  from  which  such 
w»nip»'nsation  is  payable  may  be  deposited,  to  the  account  of  such 
iwanl.  to  h<'  paid  and  distributed  to  the  persons  entitled  to  the 
same  as  ordered  by  the  supreme  court  on  application  of  any 
Pers^m. 

Added  by  L.    1917,  cb.  730.     In  effect  Jane  5,   1917. 

i  ae9.   [Am*d,  1001,  1909.]    Jadflrments. 

The  deterniiiiation  of  the  court  upon  a  claim  shall  be  by  a 
jodmneiit  tf»  be  entered  in  a  book  to  be  kept  by  the  clerk  for 
that  purpose,  and  signed  and  certified  by  him.     Within  ten  days 
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preme  court  in  another  county,  on  such  terma.  and  under  such 
regulations  as  it  deems  just;  and  thereuoon  the  issue  must  be 
tried  accordingly.  After  the  trial,  the  clerk  of  the  county,  in 
which  it  has  taken  place,  must  certify  the  minutes  thereof;  which 
must  be  tiled  with  the  clerk  of  the  court,  in  which  the  action  or 
special  proceeding  is  pending.  The.  subsequent  proceedings  in  the 
last  mentioned  court  must  be  the  same,  as  if  the  issue  had  been 
tried  therein. 

L.    1805,    ch.    046. 

-  I  219.  [Repealed  by  L.  1909,  ch.  35.  See  ConsoUdated  Law8» 
tit.  Judiciary  Law,  §  70.] 

I  2ao.  [Am'd,  1805,  lOOO.]  Juriiidlotlon  of  Appellate 
Dlvl«lon    aii<l    po^vem    of    Jaatlce»    thereof. 

No  justice  of  the  appellate  division  shall  exercise  any  of  the 
powers  of  a  justice  of  the  supreme  court,  other  than  those  of  a 
justice  out  of  court,  and  those  pertaining  to  the  appellate  division 
or  to  ttie  hearing  and  decision  of  motions  submitted  by  consent 
of  counsel.*  From  and  after  the  last  day  of  December,  eigix- 
teen  hundred  and  ninety-five,  the  api)ollate  division  shall  have 
the  jurisdiction  now  exercised  by  the  supreme  court  at  its  gen- 
eral terms,  and  by  the  general  terms  of  the  court  of  common 
pleas  for  the  city  and  county  of  New  York,  the  superior  court 
of  the  city  of  New  York,  the  superior  court  of  Buffalo  and  the 
city  court  of  Brooklyn,  and  such  additional  jurisdiction  as  may  be 
conferred  by  the  legislature. 

Am'd  by  L.  1900,  ch.  65.  Also  partly  repealed  by  L.  1900,  ch.  3S.  S«? 
Consolidated  Laws,  tit  Judiciary  I^w,  {{  71.  72.  77.  81.  82.  85,  00.  ^ee 
note  33  of  notes  of  Board   of  Statutory  Consolidation   at  end  of  code. 

H  221-228,  [Repealed  by  L.  1009,  ch.  ^5.  See  Consolidated 
Laws,  tit.  Judiciary  Law,  §§  72-73,  101,  106,  109,  111,  267,  268, 
270,  271,  307,  347.] 

i  224.  [Repealed  Jan.  1,  1896;  L.  1895,  ch.  946,  S  2.] 

§  225.  [Repealed  by  L.  1909,  ch.  35.  See  Consolidated  Laws, 
tit.  Judiciary   Law,    §   78.1 

I  220.  [Repealed  by  L.  1909,  chs.  23,  35  and  58.  See  Consoli- 
dated TiUWR,  tits.  Executive  Law,  §  33,  Judiciary  Law,  §  79, 
State  Finance  I-.aw,  §  46.] 

I  227.  [Repealed  Jan.  1,  1896;  L.  1895,  ch.  946.] 

I  2:£8.  [Repealed  bv  L.  1909,  ch.  35.  See  Consolidated  Laww, 
tit.    Judiciary   Law,   §   SO.] 

9  1^20.  rAdclod,  1S00.  Ift09.1  Hcnrlngr  of  appeals  wben 
title  to  public   oillce  1«  Involved. 

An  appeal  from  a  judjrment  or  decree  in  any  case  In  which  the 
question  of  tho  title  to  a  public  office  is  directly  or  collaterally 
at  issue  or  in  any  manner  involved,  may  be  placed  on  the  calendar 

*  But  see  Const.,  art.   VI,   |  2,  as  axn'd  In  1906. 
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and  noticed  for  hearing  on  any  day  in  the  appellate  division  of 
the  supreme  court,  in  tne  first  department,  or  in  the  court  of  ap- 
peal and  shall  be  heard  on  said  day. 

L  1896,  ch.  560.  Amended  by  L.  1009,  ch.  66.  Also  partly  repealed  by 
L  1909.  cb.  35.  See  Consolidated  Laws.  tit.  Jadlclary  Law.  f  148.  See 
iMit«  34  of  notes  of  Board  of  Statutory  Ck>D8oUdatlon  at  end  of  code. 

I    1230.  [Repealed  by  L.  1909,  ch.  35.     See  Consolidated  Laws, 
!  tit  Judiciary  Law,  J  82.] 

f  231.  (Am'd,  1885,  1900,  1916.1  RearKvment,  et  cetera, 
wken  cause  to  be  heard  In  anotlier  department. 

Where  in  any  case  four  justices  of  the  appellate  division  in  any 
department  are  not  qualified  to  sit  therein,  or  where  the  justices 
qualified  to  bear  the  appeal  are  equally  divided,  the  court  must 
direct  the  same  to  be  sent  to  another  department  to  be  specified 
in  the  order  to  be  there  heard  and  determined.  Where  in  any 
case  when  an  appeal  to  the  appellate  division  of  any  depart- 
meot  comes  on  for  argument,  and  the  justice  before  whom  the 
actioQ  was  tried  or  who  granted  the  order  appealed  from,  is  a 
member  of  such  appellate  division,  the  appellant  may  make  an 
application  to  such  appellate  division  for,  and  the  court  may 
fnnt  an  order  directuig  that  such  appeal  be  sent  to  an  adjoin- 
ing department  to  be  specified  in  the  order,  to  be  there  heard 
and  determined.  The  appellate  division  may  in  any  other  appeal 
make  an  order  in  the  furtherance  of  justice,  directing  that  such 
appeal  be  sent  to  the  appellate  division  of  any  department  to 
be  there  heard  and  determined. 

L  1870.  ch.  408,  pt».  of  ff  6,  10.  Amended  by  L.  1805,  ch.  946;  L.  1900. 
cb.  2U0;  L.   1915.  ch.  553,  in  effect  May  8.   1915. 

1282.  [Repealed  by  L.  1909,  ch.  35.  See  Consolidated  Laws, 
tit  Judiciary  Law,  §§  28,  29,  84,  96,  148-150.] 

1283.  [Repealed  by  L.  1909,  chs.  23,  35  and  58.  See  Con- 
solidated Laws,  tits.  Executive  Law,  §  33,  Judiciary  Law,  §  151, 
State  Finance  I^w,  §  46.] 

I  234.  [Repealed  bv  L.  1909,  ch.  35.  '  See  Consolidated  Laws, 
tit.  Judiciary  Law,  §§  Y9,  153.] 

i235  [Am'd,  1895,  1900,  1909.]  Power*  ol  Jnstlces  of 
the  anpreme  conrt. 

Any  justice  of  the  supreme  court  has  power  to  hold  a  special  or 
trial  term  of  the  supreme  court  for  the  whole  or  any  portion  of 
thf  term-  and  to  act  upon  any  business,  which  regularly  comefc 
before  the  term  in  which  he  is  sitting,  except  where  he  is  per- 
9f>fa\U  dis<iualified  from  sitting,  in  a  particular  action  or  special 
pnx^inp  Each  justice  must,  at  all  reasonable  times,  when  not 
•  engaged  in  holding  court,  transact  such  judicial  business  as  may 
be  done  out  of  court. 

L  1805  ch  946 :  L,  1900,  ch.  384.  Amended  by  L.  1909,  ch.  65.  Also 
P»nly  repealed  by  L.  1909,  ch.  35.  See  Consolidated  Laws  tit  Jiu llciary 
La*Tf  155.  See  note  35  of  notes  of  Board  of  Statutory  ConBoUdatlon  at 
cBd  of  Code.' 

1286.  [Repealed  Jan.  1,  1896;  L.  1895,    ch.  946.] 

H  237-238.  [Repealed  by  L.  1909,  ch.  35.  See  Consolidated 
Uws,  tit  Judiciary  Law,  §§  86,  152.] 
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f  2S0.  [Am*d,  1909.1  Trial  of  action  at  cliambera  after 
adJoarDjraient   of  «peelal   term. 

An  ncUoii  triable  by  the  supreme  court,  without  a  jury,  which 
was  upoii  ihe  calendar  of  the  term  before  it  was  adjourned  a3 
provided  in  section  one  hundred  and  forty-eight  of  judiciary  law, 
may  be  tried  at  a  term  so  adjourned,  and  held  at  chambers,  by 
consent  of  both  parties,  but  not  otherwise. 

Co.  Proc..  part  of  |  24.  Aiuendcd  by  L.  1009,  ch.  65.  Also  partlx  re- 
pealed by  L.  1009,  ch.  35.  See  Consolidated  Lawn.  tit.  Judiciary  L*w, 
IS  148,  270.  364.  404.  See  note  36  of  notes  of  Board  of  StAtntory  C<m- 
eolidatlou  at  end  of  code. 

i  240.  [Repealed  Jan.  1,  1896;  L.  1895,  ch.  ^6.] 

S  241.  T Added,  lOlO.l  TIThat  Jadflrea  nay  perform  dvties 
of   Justices    at    cliBiiibers. 

A  county  judge  within  his  county  possesses,  and"  upon  proper 
application  must  exercise,  the  power  conferred  by  law  in  general 
language  upon  an  officer  authorized  to  perform  the  duties  of  a 
justice  of  me  supreme  court  at  chambers  or  out  of  court. 

Added  by  L.   1010,   ch.  875.     In  effect  June  22.  1910. 

ThiB  Rection  takes  the  place  of  the  saino  section  which  Wat  repealed  bf 
Judiciary  Law    (JU   1000,    ch.   36),   |   80O. 
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AaTICLB    8EM70ND. 

TAc  Supreme  court  reporter, 

8cc  244.  Meetins    for  apiraintment. 

245.  Special     inciting   for    appointment    or    remoyal. 

24r6.  r>utl4r8    of   reporter;   oplniouM   to   be   furnished. 

247-  i*ul>llcatlon    of    reports;      contracts   therefor. 

24S.  P&pers    and   opinions   to  be   furnished   to  the  reporter. 

249.  Ooi^yright ;   distribution  by   secretary  of  state. 

250.  Salary    and    expensen. 

li  244-2-48.    [Repealed  by  L.  1909,  ch.  35.     See  Consolidated 
Laws,    tit-      Judiciary  Law,.§§  90-92,  264,  437-443.] 

I  249.    [  Kepealed  by  L.  1909,  chs.  23  and  35.    See  Consolidated 
Laws,   tits.    Executive  Law,  §|  31-32,  Judiciary  Law,  §  444.] 

S  2BO.    [Repealed  by  L.  1909.  cb.  35.     See  Consolidated  Laws, 
tit.  Judiciary  Law,  §  445.J 
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ARTICIiB    THIRD. 

Stenographers. 

fiec.  251.  stenographers. 
252-253.   [Repealed.] 

254.  Stenc«raplierB   in    Kings   county. 

255.  His    assistant.  .      >. 

256.  Stenofirraphers  in  otlior  counties  of  second  judicial  district  and  also 

in    the   ninth    Judicial   district. 

257.  Their  salaries;   how  paid. 

258.  StenographcTH    for    certain    Judicial   districts. 
250.  Their  salaries;   bow  paid. 

260.  Their  expenses;   how  paid. 

261.  [Repealed.] 

2.62.  Temporary   sten<wapher. 

t 

I  2S1.   [AmM,  1805.]      Stenoflrrapliera. 

If  the  justice  presiding  requires  a  copy  of  any  proceedings  writ- 
ten out  at  length  from  stenographic  notes,  he  may  make  an 
order,  directing  one-half  of  the  stenographer's  fees  therefor,  to  be 
paid  by  each  of  the  parties  to  the  action  or  special  proceeding,  at 
the  rate  of  ten  cents  for  each  folio  so  written  out,  and  may  en- 
force payment  thereof.  Any  such  copy  shall  be  accessible  to, 
and  may  be  examined  by,  any  of  the  counsel  in  the  cause.  If 
there  are  two  or  more  parties  on  the  same  side,  the  order  may 
direct  either  of  them  to  pay  the  sum  payable  by  their  side,  for 
the  stenographer's  fees;  or  it  may  apportion  the  payment  thereof 
among  them,  as  the  justice  deems  just. 

-  L.    1895,    ch.    946. 

I  2S2.  [Repealed  Jan.  1,  1896;  L.  1895,  ch.  946.] 

I  2B8.  [Repealed  Jan.  1,  1896;  T..  1895,  ch.  946.1 

II  2S4.200.  [Repealed  by  U  1909,  ch.  35.  See  Consolidated 
Laws,  tit.    Judiciary  Law,  §§   161,   164,  309.  312-314,  316.] 

i  261.   [Repealed  Jan,  1,  1891;  Laws  1890,  ch.  426.] 

I  262.  [Repealed  by  L.  1909,  ch.  35.  See  Consolidated  Laws, 
tit.    Judiciary  Law,  §§  162,  163.] 
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TITLE  m 
article:  ones. 

Court  of  Claims. 

Added  by  L.   1897,  ch.   86.      In   effect   Mareh   9,   1897. 

Sec.  263.  Court    of  Claims. 

2t>4.  JurlsdlctioD. 

265.  Bulea  and  procedure. 

266.  Officers. 

2CT.  Seal  of  court. 

26».  Sessions,  duty  of  sheriff. 

269.  Judgments. 

1:70.  Dutjr  of  attorney-gpuenil  and  snpetlntendent  of  pvblle  mirkl. 

271.  Record  of  proceedings;   report. 

272.  Expenses  of  procuring  testimony  on  commission. 

273.  Annnal  report   to  comptroller. 

274.  CodtN  not  to  be  taxed. 
27.'>.  Appeals. 

276.  Time  and  manner  of  taking  appeal. 

277.  Case  on  appeal. 

278.  Preference  on  appeals. 

7t9.  Salary  of  commissioners  of  claims. 

280.  Salaries  of  otflcers  of  court  of  claima. 

281.  Interpleader,  consolidation  and  new  parties. 
2^-31-1.   [Repealed.] 

I  263.    [Aiii*d,   1904,   1906,   1911,  1915.]      Court  of  olalmii. 

The  board  of  claims  is  hereby  abolished  and  the  court  of  claims 
re-e8ta Wished.  Such  court  shall  consist  of  three  judges,  to  be 
known  as  judfres  of  the  court  of  claims,  who  shall  be  appointed 
b.T  the  governor,  by  and  with  the  advice  and  consent  of  the 
senate.  The  judges  first  appointed  shall  be  appointe*  for  terms 
of  three,  six  and  nine  years,  respectively,  from  the  first  day  of 
January  of  the  calendar  year  in  which  such  appointments  shall 
be  made.  Thereafter  the  full  terra  of  office  of  each  judge  shall 
be  nine  years.  Whenever  the  term  of  ottice  of  a  judge  shall 
expire,  or  bis  office  become  vacant  from  any  cause,  his  successor 
shall  he  appointed  for  the  unexpired  term.  Notwithstanding  the 
provisions  of  section  five  of  the  public  officers  law,  a  judge  of 
the  court  of  claims  shall  hold  over  and  continue  to  discharge 
the  duties  of  his  office,  after  the  expiration  of  the  term  for  which 
hf  shall  have  been  chosen,  until  his  successor  shall  be  chr>sen 
>cd  qualified,  but  after  the  expiration  of  such  terra  the  office 
•thall  be  deemed  vacant  for  the  purpose  of  choosing  his  successor. 
Ky  an  onler  to  be  filed  in  the  office  of  the  secretary  of  state, 
the  goTenior  shall  designate  one  of  the  judges  as  preKiding 
judge,  who  shall  act  as  such  during  his  term,  and  thereafter 
ttp'm  the  appointment  of  his  successor,  the  governor  shall  desig- 
Mte  such  successor  or  any  other  judge  of  the  court  as  presiding 
judge,  who  shall  act  as  such  during  his  term.  The  office  of  cora- 
mijwioner  of  claims  is  hereby  abolished,  but  the  commissioners 
uow  in  office  shall  continue  to  have  the  powers  and  duties  of  com- 
missioners of  claims  until  the  appointment  and  qualification 
of  jiMlges  of  the  court  of  claims,  except  that  after  this  section  as 
amended  takes  effect  and'  until  the  appointment  and  qualifica- 
tion of  judges  of  the  court  of  claims  they  shall  not  hear,  try 
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or  determine  any  claim,  or  entertain  a  motion  or  make  an  order 
affecting  the  substantial  rights  or*  a  ^»arty.  During  the  period 
of  three  months  after  the  first  appomtment  and  qualification 
of  judges  hereunder,  such  commissioners  shall  have  power  to 
determine  and  dispose  of  questions,  claims  and  matters  which 
shall  have  been  finally  submitted  to  and  heard  by  such  board  on 
or  before  January  twenty-third,  nineteen  hundred  and  fifteen, 
in  the  same  manner  and  with  the  same  effect  as  if  such  board 
had  not  been  abolished.  Such  commissioners  shall  for  their 
services  rendered  during  such  period  of  three  months  receive 
compensation  at  the  rate  of  five  hundred  dollars  per  month.  A 
judge  of  the  court  of  claims,  appointed  under  the  provisions*  of 
this  section,  as  amended,  must  be  an  attorney  and  counseloivat- 
law  admitted  to  practice  in  the  courts  of  this  state,  of  at  least 
ten  years'  experience  in  4)ractice.  A  judge  shall  not  during  his 
term  of  office  practice  the  profession  of  law,  or  act  as  referee 
in  any  action  or  proceeding  in  any  court  of  this  state.  A  judge 
shall  not  hold  any  other  ofllce  or  public  trust  to  which  any 
salary  or  compensation  is  attached,  nor  serve  as  a  member  of 
any  political  committee.  Except  as  herein  otherwise  provided, 
the  judges  appointed  under  this  section  shall  have  jurisdiction 
to  hear  and  determine  all  matters  pending  in  the  court  of  claims 
at'  the  time  they  shall  take  office,  and  all  matters  pending  in 
the  board  of  claims  at  the  time  when  this  section,  as  amended 
takes  effect,  shall  be  heard  and  determined  by  the  court  of  claims. 
But  if  any  matter  or  claim  be  left  undisposed  of  by  the  com- 
missioners of  claims,  the  court  of  claims  shall  have  jurisdiction 
thereon.  Whenever  in  this  act  or  in  any  other  statute,  heretofore 
enacted  or  enacted  at  the  legislative  session  of  the  year  nine- 
teen hundred  and  fifteen,  reference  is  made  to  the  board  of  claims 
or  any  officer  thereof,  the  same  shall  be  deemed  to  refer  to  and 
mean  the  court  of  claims  or  an  officer  thereof.  A  determina- 
tion  of  the  board  of  claims,  heretotore  rendered  shall  have  the 
same  force  and  effect  and  be  $^ubjected  to  the  same  procedure 
as  provided  in  this  article  for  a  judgment, 

L.  1904,  ch.  IC:  L.  1906,  ch.  682;  L.  1911.  ch.  856;  L,  1915,  ch.  1,  la 
effect  Jan.   28,   1915. 

L.  1915,  oh.  100,  I  2,  provides:  "The  proviedons  of  section  two  hundred  and 
sixty-three  of  the  code  of  civil  procedure,  as  amend€>d  by  chapter  one  of  the 
Iaw8  of  nineteen  hundred  and  fifteen  in  relation  to  the  qualification  of 
Judges  of  the  court  of  claims,  shall  not  prevent  a  judge  of  such  court  fran 
serving  as  a  member  of  a  constitutional  convention  and  receiving  the  aalacx 
or  couipensBtlou   attached  to  such   ofilce." 

8  204.  [Am'd,  1»0S,  1006,  1908,  1012,  191 S,  1917.]  Jvrta- 
dictlon. 

The  court  of  claims  possesses  all  of  the  powers  and  jurisdic- 
tion of  the  former  board  of  claims.  It  also  has  jurisdiction  to  hear 
and  determine  a  private  claim  against  the  state,  including  a  claim 
of  an  executor  or  administrator  of  a  decedent  who  left  him  or 
her  surviving  a  husband,  wife  or  next  of  kin,  for  damages  for  a 
wrongful  act,  neglect  or  default,  on  the  part  of  the  state  by 
which  the  decedent's  death  was  caused,  which  shall  have  accrued 
within  two  years  before  the  filing  of  such  claim  and  the  state 
hereby  consents,  in  all  such  claims,  to  have  its  liability  deter- 
mincHl.  It  may  also  hear  and  determine  any  claim  on  the  part 
of  the  state  against  the  claimant,  or  against  his  assignor  at  the 


*  So  in  original. 
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time  of  the   assignment,   and   muat   render  judgment   for   such 
8am  as  should  be  paid  by  or  to  the  state.     But  the  court  has  no 
jnrisdietion  of  a  claim  submitted  by  law  to  any  other  tribunal 
or  officer  for  audit  or  determination  except  where  the  claim  is 
foanded   upon   express   contract   and   such   claim,   or   some   part 
thereof,  has  been   rejected   by   such   tribunal   or  officer.      In  no 
case  shall   any    liability   be   implied    against    the   state,    and    no 
award  shall  be  made  on  any  claim  against  the  state  except  upon 
such  legal  evidence  as  would  establish  liability  against  an  indi- 
Tidaal  or  corporation   in  a   court  of  law   or  equity.     No  cllEiim 
other  than   for   the   appropriation   of   land   shall   be  maintained 
against  the  state   unless  the   claimant   shall   within   six  months 
after  such  claim  shall  have  accrued,  file  in  the  office  of  the  clerk 
of  the  board  of  claims  and  with  the  attorney-general  a  written 
notice  of  intention  to  file  a  claim  against  the  state,  stating  the 
time  when,  and  the  place  where  such  claim  arose  and  in  detail 
the  nature  of  the  same,  whch  notice  shall  be  signed  and  verified 
by  the  claimant  before  an  officer  authorized  to  administer  oaths. 
llie  attorney-general  may  require  any  person  filing  such  a  notice 
of  claim  for  any  cause  whatever  against  the  state  to  be  sworn 
before  him  or  one  of  his  deputies  designated   by  him  for  that 
purpose  within  the  county  of  the  claimant's  residence,  relating 
to  such  claim,  and  when  so  sworn,  to  answer  orally  as  to  any 
facts  relative   to   the   justness   of   such   claim.      Whenever   any 
claim  for  the  appropriation  of  property  is  pending  or  has  been 
determiued  in  the  court  of  claims  and   the  attorney-general   is 
required  by   law  to  examine   the  title  of  tlie   claimant  thereto, 
prior  to  the   payment   of   an    award,   the   attorney -general   may 
require  such    claimant    to   be  sworn   before   him   or  one  of   his 
deputies  designated  by  him   for  that  purpose  within  the  county 
of  the  claimant's  residence,  or  if  the  claimant  be  a  corporation 
within  the  county  where  its  principal  place  of  business  in  this 
state  is  located,  or  if  the  claimant  be  a  nonresident  within  the 
counti-  where  the  property  is  situated,  relating  to  such  title,  and 
when  so  sworn,  to  answer  orally  as  to  any  facts  relative  to  the 
title  of  such   property.     The  attorney-general  may   also  require 
such  claimant  to  file  wntb  him  an  affidavit  stating  any  material 
facts  relating   to   such   title.      Wilful   false   swearing   before  the 
attorney-general  or  deputy  attorney-general  is  perjury  and  punish- 
able as  such.     PrO'Vided  further,  that  nothing  herein  contained 
shall  be  construed  to  allow  the  court  to  hear  any  claim  which 
a«  between  citizens  of  the  state  would   be  barred  by  lapse  of 
time  or  of  any  claim  heretofore  accrued  and  of  which  the  said 
coort  or  board  has  had  jurisdiction   and   which  was  barred   bj' 
Ifipese  of  time  at  the  date  when  this  sectioin,  as  amended,  takes 
efff^t.     Provided  further,  that  the  court  shall  have  jurisdiction, 
and  may  bear  and  determine  all  claims  accrued  and  actually  tiled 
at  any    time    prior    to    September    first,    nineteen    hundred    and 
twelve,  and  filed  within  two  years  from  the  time  they  accrued, 
though  no  notice  of  intention  to  file  was  given,  as  required  by  this 
ser-tion,  if  such  claims  when  filed  were  not  barred  by  lapse  of  time 
and  the  court  or  board  had  jurisdiction  and  authority  to  hear  and 
dHemiine  the  same  except  for  the  lack  of  such  notice;  and  such 
jariedietion  shall  attach  without  refiling  or  previous  notice. 

Am'd  by   L..    1905.   ch.   370;   L.    lOOfi,    ch.   692:    L.    1908,    ch.    510;   L.   1912, 
chw  645;  L.   1915,  cb.  1;  L.  1917,  cb.  204,  in  efTcct  Sept.  1,   1017. 

I  285.    [Ain*cl,    1900,    1915.3    Rnleii    and    procedure. 

The   court   may   establish    rules    for   its   government,    and    the 
regulation  of  practice  therein;  pi  escribe  the  forms  and  methods 
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of  procedure  before  it,  vacate  or  modify  judgments,  and  ^rant 
new  trials,  and  except,  as  otherwise  provided  in  said  rules  and 
regulations,  or  the  code  of  civil  procedure,  the  practice  shall 
be  the  same  as  in  the  supreme  court.  Rules  of  the  board  of 
claims  or  former  court  of  claims,  now^  in  force,  shall  continue  to 
be  the  rules  of  the  court  of  claims  until  changed  by  such  court. 
Am'd  by  L.  1906,  ch.  692 ;  L.  1916,  ch.  1.  In  effect  Jan.  28,  1915. 

§  205-a.    [Added,  1018.]    Perpetvatlnfl:  tentlmonr. 

At  any  time  after  a  claim  shall  have  been  tiled  against  the 
state,  testimony  in  relation  thereto  may  be  perpetuated,  uimu  the 
application  of  the  attorney-general  or  of  a  claimant  to  the  court 
of  claims  or  a  judge  thereof,  in  accordance  with  rules  and  regu- 
lations which  the  court  of  claims  is  hereby  authorized  to  estab- 
lish for  the  purpose,  or,  in  the  absence  thereof,  in  substantial 
accordance  with  chapter  nine,  title  three,  articles  one  and  two 
of  the  code  of  civil  procedure;  provided,  however,  that  at  any 
time  after  the  state  shall  have  lawfully  appropriated  lands, 
structures,  waters,  franchises  or  any  other  property  whatsoever, 
the  attorney-general  or  a  claimant  may  apply  to  a  justice  of  the 
supreme  court  for  the  perpetuation  of  testimony  pursuant  to 
chapter  fourteen,  title  one,  article  ten  of  the  code  of  civil  pro- 
cedure and  upon  such  application  it  shall  not  be  necessary  to 
show  that  the  property  for  one  year  next  preceding  the  date  of 
the  petition  has  been  in  the  possession  of  the  state,  or  in  the 
possession  of  the  state  and  those  from  whom  the  state  derives 
title,  either  as  sole  owner  or  as  joint  tenant  or  as  tenant  in 
common.  The  court  of  claims  or  the  judge  thereof  or  the  Justice 
of  the  supreme  court  to  which  or  to  whom  any  such  application 
is  made  may  direct  the  depositions  to  be  taken  before  the  court 
of  claims  or  before  one  or  more  judges  thereof  or  before  an 
official  referee  acting  pursuant  to  either  chapter  two  hundred 
and  twenty-nine  of  the  laws  of  nineteen  hundred  and  eleven  or 
section  one  hundred  and  fifteen  of  the  judiciary  law. 

Added  by  L.    1918.  ch.    180,   in  effect  Apr.    10,  1918. 

§   260.    [Am*d,  1906,  lOOO,  1911,   lUlS.]    Officers. 

The  court  of  claims  shall  appoint  and  may  at  pleasure  remoye, 
a  clerk,  a  stenographer,  and  an  attendant,  who  shall  also  act 
as  messenger;  and  they  shall  perform  such  duties  as  the  court 
may  prescribe.  Before  entering  upon  the  duties  of  his  office, 
the  clerk  shall  make  and  file  in  the  office  of  the  comptroller,  a 
bond  for  the  faithful  performance  of  his  duties  in  an  amount 
and  with  sufficient  sureties  to  be  approved  by  at  least  two  of  the 
judges,  which  approval  shall  be  endorsed  on  said  bond.  The 
court  may  also  appoint  such  other  employees  as  may  be  needcnl. 
The  clerk  and  stenographer  appointed  by  the  botird  of  claims 
are  continued  as  such  officers  and  employees  of  the  court  of 
claims  until  the  appointment  and  qualification  of  their  successors. 

Am'd  by  L.  1906,  ch.  602;  L.  1909,  ch.  586;  L.  1911,  ch.  856;  L.  1915, 
ch.    1,    In   effect  Jan.    28,    1015. 

§  267.  Seal  of  Court. 

The  court  shall  adopt  and  procure  an  official  seal,  with  suitable 
devic*e  and  inscription.  A  description  of  such  seal,  with  an  im- 
pression thereof,  shall  be  filed  in  the  office  of  the  secretary  of 
state.  The  expenses  of  procuring  such  seal  shall  be  paid  out  of 
the  contingent  fund  of  the  court. 
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3.  An  action  to  recover  one  or  more  chattels,  and  the  judg- 
ment is  in  favor  of  the  plaintiff  for  a  chattel  or  chattels,  the 
aggregate  value  of  which  exceeds  two  thousaud  dollars. 

Any  party  to  such  action,  at  any  time  after  the  entry  of  such 
jodgment,  may  apply  to  the  said  city  court  to  have  such  judg- 
mmt  vacated,  and  thereupon  the  said  city  court  may  in  its  dis- 
cretion vacate  such  judgment.  Any  case,  wherein  a  judgment 
has  been  so  vacated,  may  be  removed  to  the  supreme  court  in 
the  first  judicial  district,  as  provided  in  section  three  hundred 
aud  niueteen-a. 

Added  by  L.  1818.  ch.  211.     In  effect  April  4.   1»18. 

i  S::0.    [Am'd  1877,  1007.]    JuMttce*;  their  general  duties. 

The  court  consi.sts  of  ten  justices,  one  of  whom  is  the  chief- 
jostiee  of  the  court.  Each  justice  must  perform  his  share  of  the 
labors  and  duties  appertaining  to  the  office.  One  of  the  justices 
mast  attend  at  the  chambers  of  the  court,  from  ten  o'dock  in 
the  morning  until  four  o'clock  in  the  afternoon  of  each  day, 
except  Sunday,  a  public  holiday,  or  a  day  upon  which  the  in- 
habitants of  the  city  of  New  York  generally  refrain  from  busi- 
ness. Each  justice,  while  in  the  rooms*  of  the  court,  and  not 
actaally  engaged  in  the  performance  of  other  official  duties,  must 
act  upon  any  application  for  his  official  action,  properly  made  to 
him.  The  jn.stice,  assigned  to  a  trial  term  or  a  special  term,  must 
remain  in  attendance,  until  the  day  calendar  is  disposed  of,  or 
for  such  other  time  as  is  reasonable. 

L.  1849.  eta.  144,  ||  1  and  8;  L.  1852,  ch.  389,  f  1 :  L.  1870.  cb.  580,  |  2 
ud  U  1KT2.  ch.  iM9,  |  4.  Uee.  aluo,  2  R.  L.,  |  108;  am'd  1907,  ch.  707. 
In  effect  Aug.  12,  1907, 

I  821.  How  suspended  front  ofllce. 

Where  it  appears  presumptively,  to  the  satisfaction  of  the  gov- 
ernor, that  a  justice  of  the  court  has  been  guilty  of  corruption, 
or  other  gross  misconduct  in  ofllc*e;  or  habitually  neglects  to  per- 
form his  share  of  the  labors  and  duties  appertaining  to  the  office; 
or  is  incapable  of  properly  discharging  the  same;  the  governor 
may,  in  his  discretion,  make  an  order,  suspending  that  justice 
fn^m  the  exercise  of  the  duties  of  his  office,  and  directing  that 
his  compensation  cease.  Such  an  order  must  recite  the  grounds 
apon  which  it  is  made;  and  ilt  remains  in  force,  unless  it  is  sooner 
revoked  by  the  governor,  until  the  final  adjournment  of  the  next 
session  of  the  legislature;  or.  if  the  legislature  is  then  in  session, 
OQtii  the  final  adjournment  of  that  session. 

L.   1849,   ch.    144,    |  9. 

f  r.J2.   [AmM,    ISO'J.l    Chief   Justice)    how    designated i    bis 
ffeac-ral  «2atieMy  «;t  cetera. 

The  justices  of  the  court,  or  a  majority  of  them,  must,  from 
time  to  time,  as  a  vacancy  occurs  in  the  office  of  chief  justice, 
(le.;ignate  one  of  their  number  to  be  chief  justice.  A  certificate 
of  the  designation,  under  the  hands  of  the  justices  making  the 
same,  must  be  filed  in  the  office  of  the  clerk  of  the  court.  The 
person  so  designated  shall  be  chief  justice  during  his  term  of 
office.  The  chief  justice  has  the  like  authority,  within  the 
jnrisdiction  of  the  court,  as  a  presiding  justice  of  the  supreme 
court. 

L.  1872.  ch.  629,  i  4,  am'd ;  L.  1902.  ch.  515.    In  effect  Sept.  1,  1902. 
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after  the  entry  of  the  judgment,  the  clerk  shall  serve  a  certified 
copy  thereof  on  the  claimant  or  his  attorney  and  also  upon  the 
attorney -general.     If  the  claim  arises  in  a  case  where  the  stite 
seeks  to  appropriate  or  has  appropriated  laud  for  a  public  use, 
the  judgment  shall  contain  a  description  of  such  land.     A  tran- 
script of  a  judgment  in  favor  of  the  state,  certified  by  the  clerk 
of  the  court,  may  be  filed  and  docketed  in  the  clerk's  office  o( 
any  county;  and  upon  being  so  docketed  shall  become  and  be  a 
lien   upon  the  property   of  the  claimant   in  that  county,   to  the 
same  extent  and  enforceable  by  execution  in  the  same  manner, 
as  a  judgment  of  the  supreme  court.     A  final  jud^ent  against 
the  claimant  on  any  claim  prosecuted  as  provided  in  this  article 
shall  forever  bar  any.  further  claim  or  demand  against  the  state 
arising  out  of  the  matters  involved  in  the  controversy.     Interest 
shall  be  allowed  on  each  judgment  of  the  court  of  claims  from 
the  date  thereof  until  the  twentieth  day  after  the  comptroller  is 
authorized  to  issue  his  warrant  for  the  payment  thereof  or  nntfl 
payment,  if  payment  be  made  sooner.     'But  no  such  judgment 
shall   be  paid  until  there  shall   be  filed  with   the  comptroller  a 
copy  thereof  duly  certified   by  the  clerk  of  the  court  of  claims 
together  with  a  certificate  of  the  attorney-general  that  no  appeal 
from   such   Jtidgment  has  been   or   will   be   taken   by  the  state, 
and  a   release  and  waiver  h^  the  attorney  for  the  claimant  of 
any  lien  for  services  upon  said  claimant's  cause  of  action,  claim, 
award,   verdict,    report,   decision   or  judgment   in  favor  of  said 
claimant,  which  said  attorney  may  have  thereon  under  and  by 
virtue  of  section  four  hundred  and  seventy-five  of  the  judieiaiy 
law;  and  where  damages  are  awarded  for  the  permanent  appro- 
priation of  land  for  a  public  use,  there  shall  also  be  filed  with  tiht 
comptroller,    a    satisfactory    abstract    of   title   and    certificate  of; 
search  as  to  incumbrances^  showing  the  person  demanding  sack: 
damages  to  be  legally  entitled  thereto,     xhe  provisions  of  tWi 
section  as  to  limitation  of  interest  shall  not  apply,  however,  t» 
judgments  paid  from  the  various  trust  funds  or  sinking  fund.s  of 
the    state,    which   funds   shall  be   entitled   to   interest    until  tke 
twentieth  day  after  an  appropriation  is  available  for  the  reim- 
bursement thereof  or  until  payment,  if  payment  be  sooner  made 
Am*d  by   U    1901.   ch.  440;    L.    1909,  oh.   65,   I  3.      Se©  note  87  of  dOM 
of  Board  of  Statutory  Consolldntion  at  end  of  code. 

§  270.  [Am'd,  1905.]  Duty  of  attorney-fireneral  and  ••- 
perlntendent    of   public    'vvorkai. 

The  attorney-general  shall  represent  the  state  in  all  proceed- 
ings relating  to  claims.  In  all  cases  of  canal  claims  a  copy  of 
each  such  claim  and  of  notice  of  claim  which  is  or  may  here- 
after be  required  to  be  filed  with  the  court  of  claims  shall  bt 
filed  with  tlie  superintendent  of  public  works  who  on  requetf 
from  the  attorney-general,  shall  furnish  such  assistance  as  hi 
may  require  in  subpoenaing  witnesses  and  preparing  the  cawi 
for  trial.  The  attorney-general  may  designate  a  clerk  in  his  oflki 
to  assist  in  the  preparation  of  cases  for  trial  and  to  attend  a  teffl 
of  the  court.  And  no  claims  brought  against  the  state  on  accomil 
of  the  canal  shall  be  .settled  or  compromised  for  any  amouttl 
without  the  written  consent  thereto  by  the  superintendent  ot 
public  works  or  his  duly  authorized  representntive. 

L.    190.5,  ch.   370.      In  effect  May  4,   1905. 

&  271.  Record  of  procecdliiflrs^  report. 

The  court  .shall  keep  a  record  of  its  proceedings,  and,  at  tlK 
commencement  of  each  session   of  the  legislature,  and   at  SQCI 
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other  rimes  during  the  session  as  it  may  deem  proper,  or  as  the 
Knate  or  assembly  may  request,  rei)ort  to  the  legislature  the 
claims  upon  which  it  has  finally  acted,  with  a  statement  of  the 
jadgment  rendered  in  each  case. 

{2T2.  Bxp«n««  of  pr€»cnrinar  tentlmony   on   commtsstoii. 

When  testimony  is  taken  on  commission  at  the  instance  of  the 
claimant,  the  expense  thereof  including  the  fees  of  the  commis- 
sioner, shall  be  paid  by  the  claimant;  and  when  taken  at  the 
imtance  of  the  state,  such  fees  and  all  expenses  incurred  by  the 
attorney-general  shall  be  paid  out  of  the  contingent  fund  of  the 
court 

f  STS.  AaaiuU  report  to  eontptroller. 

On  the  first  day  of  January  in  each  year,  the  clerk  shall  report, 
to  the  comptroller,  under  oath,  a  detailed  statement  of  his  dis- 
barsements  made  under  the  direction  of  the  court  from  its  con- 
tingent fund  during  the  preceding  year. 

I  274.  [Am'd,  1909.]   Cost*  not  to  be  taxed. 

Costs,  witnesses*  fees  and  disbursements  shall  not  be  taxed, 
nor  shall  counsel  or  attorney's*  fees  be  allowed  by  the  court  to  any 
party.  The  said  court  of  claims,  whenever  the  appraised  value 
of  the  premises  appropriated  shall' be  less  than  two  hundred  dol- 
lars, shall  in  their  award  make  a  reasonable  allowance  for  the 
expense  of  procuring  the  abstract  of  title  and  certificate  of  search 
M  to  incumbrances,  which  the  statutes  require  shall  be  furnished 
the  comptroller  before  payment  of  any  damages  which  may  be 
awarded  for  the  permanent  appropriation  of  land  or  water. 

Aa'd  by  L.  1009,  ch.  65,  f  3.  New  matter  In  L.  1884,  ch.  336.  f  3.  See 
BDte  37t  of  ttotefl  of  Board  of  Statutory  ConsolidatloD  at  end  of  code. 

I  278.  Appeals. 

Either  party  may  appeal  from  an  order  or  judgment  of  the 
court  of  claims  to  the  appellate  division  of  the  supreme  court  of 
the  third  department.  The  appeal  from  a  judgment  may  be  taken 
upon  questions  of  law  or  of  fact,  or  both,  or  for  an  alleged  excess 
or  insufficiency  of  the  judgment.  Upon  such  appeal,  the  court 
oay  affirm,  reverse,  or  modify  the  judgment,  or  dismiss  the  ap- 
peal, or  grant  a  new  trial.  The  provisions  of  this  code  relating 
to  appeals  in  the  supreme  court  apply,  so  far  as  practicable,  to 
appeals  from  orders  or  judgments  of  the  court  of  claims,  except 
u  modified  in  this  article. 

I  t79.  Time  and  manner  of  taktns  appeal. 

An  appeal  must  be  taken  within  thirty  days  after  the  entry 
and  service  of  the  order,  or  the  service  by  the  clerk  of  a  certified 
«py  of  the  judgment,  by  serving  upon  the  claimant  or  his  at- 
torney, or  upon  the  attorney-general,  and  upon  the  clerk,  in  like 
inanner  as  in  the  supreme  court,  a  written  notice  to  the  eflFoot 
thatthe  appellant  appeals  from  the  order  or  from  the  judgment 
or  from  a  specified  part  thereof,  and  briefly  stating  the  grounds 
of  the  appeal. 

I  277.  Cane  on  appeal. 

With  the  notice  of  appeal  from  a  judgment,  the  appellant  shall 
wrve  npon  the  adverse  party  a  case  containing  so  much  of  the 
evidence  as  the  appellant  may  deem  necessary  to  present  tlie 
qnesitions  raised  by  the  appeal.  Within  ten  days  after  the  sorv- 
Jce  of  the  case,  the  respondent  may  propose  and  serve  amend- 
Jjents  thereto,  and  the  case  may  be  settled  upon  five  days*  notice 
hy  any  judge  of.  the  court.     Notice  of  the  settlement   may   ha 
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served  by  either  party,  within  ten  days  after  service  of  the  pro- 
posed amendments.  The  court  or  a  judge  thereof  may  extend 
the  time  for  serving  a  case  or  amendments. 

§  278.   Preference   on   appeals. 

An  appeal  taken  after  the  calendar  for  a  term  of  the  appellate 
court  is  prepared  may  be  placed  thereon  upon  the  applicatioo  of 
the  attorney-general  at  any  time  dirring  the  then  current  term, 
and  brought  on  for  hearing  as  a  preferred  cause  upon  a  notice  of 
fourteen  days. 

§  270.  [Am'd,  1906,  19U},  1011,  1016.]  Salariep  and  ex- 
penseii   of  Jadares. 

Each  judge  of  the  court  of  claims  shall  receive  an  annual  com- 
pensation of  eight  thousand  dollars,  payable  monthly,  and  all 
actual  and  necessary  traveling  and  other  expenses  and  disburse- 
ments incurred  or  made  by  them  in  the  discharge  of  their  official 
duties  elsewhere  than  in  Albany,  payable  monthly,  by  the  sute 
treasurer  on  the  audit  and  warrant  of  the  comptroller. 

Am'd  by  U  1906,  ch.  602;  L.  1910.  ch.  0S4;  L.  1911,  di.  856;  L.  1911, 
ch.  1.     In  effect  Jau.  28,  1915. 

§  280.  [Am'd,  1907,  1911,'  1916»  1917.]  Salaries  •i 
officers  of  court  of  elalms. 

Ekich  officer  of  the  court  of  claims  shall  receive  an  annual 
salary,  payable  monthly,  and  other  compensation  as  follows: 

1.  The  clerk,  three  thousand  six  hundred  dollars. 

2.  The  court  stenographers,  who  shall  also  be  deputy  clerks, 
three  thousand  dollars  and  five  cents  a  folio  for  copies  of  minutes 
and  testimony  furnished  at  the  request  of  the  claimant. 

3.  The  stenographer  to  the  judges,  who  shall  also  act  as  relief 
court  stenographer,  three  thousand  dolji^s. 

4.  The  clerk  and  court  stenographers  and  the  stenographer  to 
the  Judges,  and  relief  court  stenographer  and  court  stenographers 
shall  be  paid  their  actual  expenses  while  in  the  discharge  of  theii 
respective  duties,  elsewhere  than  in  the  city  of  Albany,  to  be 
audited  by  the  court  and  paid'  from  the  contingent  fund.  No 
charge  shall  be  made  against  the  state  by  the  clerk  or  the  stenog- 
raphers for  copies  of  minutes,  testimony  or  papers,  furnished  to  the 
attorney-general  or  to  the  court,  or  filed  in  the  office  of  the  clerk. 

Am'd  by  L.  1907,  ch.  580;  L.  1911,  ch.  856;  L.  1913,  chapn.  1,  100; 
L.    1917,   ch.   459,   In  effect  July  1,   1917. 

§  281.  [Addedy  1901.]  Interpleader,  consolidation  aal 
new   parties. 

Jurisdiction  and  powers  are  also  conferred  upon  the  court  ol 
claims  in  its  discretion,  to  order  other  parties,  known  or  ob- 
known,  to  be  brought  in  and  made  parties  to  any  action  or  pro- 
ceeding pending  in  said  court  or  substituted  whenever  it  appean 
or  is  made  to  appear  to  the  court,  necessary  to  a  complete  de 
termination  of  the  controversy,  or  the  determination  of  a  lif 
bility;  to  consolidate  claims  or  actions,  to  order  interpleader.  i« 
the  same  manner  and  to  like  extent  and  with  like  effect  in  m*t 
ters  over  which  said  court  of  claims  have  or  shall  have  juris 
diction,  as  is  conferred  upon  other  courts  by  sections  four  hnn 
dred  and  fifty-two,  seven  hundred'  and  fifty-six,  eight  hnndrrt 
and  seventeen,  eight  hundred  and  twenty  and  twenty-five  hundw( 
and  eighteen  of  this  code.  Said  partic^s  may  be  brouRht  in  bj 
order  instead  of  by  citation  or  summons,  which  order  may  ^ 
served  personally  or  by  publication  in  like  manner  as  is  proviilf^ 
for  the  service  of  a  citation  in  snrrognteVs  court;  and  in  the  ca«» 
provided  in  this  section  the  said  court  may  render  judRment  fo" 
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or  against  ans'  of  the  parties  in  said  action  or  proceeding  as  may 
be  juflt  and  equitable. 

Added  by  L.   1001,  ch.  286,  in  effect  April  5,   1001. 

§  282.  [Added,  1915$  am'd  1917.]      Addltlomil  Jndves. 

The  number  of  judges  to  constitute  the  court  of  claims  may  be 
increased  to  not  mure  than  five  as  provided  by  this  section.  An 
additional  judge  of  the  court  of  claims  heretofore  appointed 
puFRuant  to  this  section  is  continued  in  office  until  February  first, 
nineteen  hundred  and  eighteen.  If  the  presiding  judge  of  such 
(niurt  shall  prior  to  February  first,  nineteen  hundred  and  eighteen, 
or  at  any  time  thereafter  certify  to  the  governor  in  writing  that 
the  accumulation  of  business  in  the  court  of  claims  rec^uires  for 
the  disposal  thereof  an  auditional  judge  or  judges,  specifying  the 
number,  not  more  than  two,  and  the  term  for  which  such  addi- 
tional judge  or  judges  should  be  appointed,  not  exceeding  three 
years,  the  governor  may  appoint,  by  and  with  the  advice  and  con- 
sent of  the  senate,  such  additional  judge  or  judges,  for  such  term, 
each  of  whom  shall  be  an  attorney  and  counselor-at-law,  admitted 
to  practice  in  the  courts  of  this  state  of  at  least  ten  years'  experi- 
ence in  practice.  If  a  vacancy  shall  occur  otherwise  than  by 
expiration  of  term  in  the  office  of  any  additional  judge,  his  suc- 
cessor shall  be  appointed  by  the  governor,  by  and  with  the  advice 
and  consent  of  the  senate,  for  the  unexpired  term  of  his  pre- 
decessor in  office.  An  auditional  judge  appointed  pursuant  to  this 
section  shall,  during  his  term  of  office,  receive  the  same  compen- 
sation and  be  allowed  his  expenses,  payable  at  the  same  time  and 
in  the  same  manner  as  a  judge  of  the  court  of  claims.  Kxcvpt 
as  herein  provided  the  provisions  of  section  two  hundred  antl 
sixty-three  relating  to  judges  of  the  court  of  claims  shall  apply 
to  any  such  additional  judf?e. 

Added  by  L.  1915,  eh.  1 ;  amended  by  L.  1917,  ch.  255,  in  effect  Apr.  24, 
1917. 

I  283.    (Added,    1916.]      Determination   of   Appropriation 

eaaes;  asnlffnnient  of  Jndflreii. 

At  least  two  of  the  ^"udges  of  the  court  of  claims  shall  be 
designated  by  the  presiding  judge  thereof  to  devote  their  entire 
time,  or  so  much  thereof  as  shall  be  necessary,  to  the  hearing 
and  determinati(m  of  claims  filed  against  the  state  arising  out 
of  the  appropriation  of  lands,  structures,  waters,  franchises  or 
other  property  in  connection  with  the  improvement  of  the  Erie, 
Champlnin  and  Oswego  canals  as  provided  by  chapter  one  hun- 
dred and  forty-seven  of  the  laws  of  nineteen  hundred  and  three, 
and  acts  amendatory  thereof  and  supplemental  thereto,  the 
Ciyuga  and  Seneca  canals  as  provided  by  chapter  three  hundred 
and  ninety-one  of  the  laws  of  nineteen  hundred  and  nine,  and 
acts  amendatory  thereof  and  supplemental  thereto,  and  for  the 
purpose  of  furnishing  proper  terminals  and  facilities  for  barge 
fanal  traffic  as  provided  for  by  chapter  seven  hundrcnl  and  forty- 
wx  of  the  laws  of  nineteen  hundred  and  eleven,  and  acts 
amendatory  thereof  and  supplemental  thereto.  Such  desijrnn- 
tions  of  jndgPR  may  be  changed  in  the  discretion  of  the  presiding 
jndpe,  provided  at  least  two  of  such  judges  be  at  all  times 
awignea  to  the  hearing  and  determination  of  such  claims. 
Nothing  in  this  section  contained,  however,  shall  be  construed 
to  limit  the  power  of  the  judges  so  designated,  or  either  of 
them,  from  hearing  and  determining  claims  other  than  siieh 
appropriation  cases  whenever  and  to  the  extent  that  it  appenrs 
to  the  satisfaction  of  such  judges,  or  either  of  them,  tliat  such 
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appropriation    cases   do   not    require   their   attention   or  that   of 
either   of  them. 
A(l(h>d  by  L.  1916,  ch.  343,  in  effect  April  27,  1916. 

I  284.    [Added,  1016.]    Galen  dar  pmctice. 

A  calendar  shall  be  prepared  by  the  clerk  of  the  coart  of 
claims  for  each  regular  session  thereof.  Such  calendar  shall 
be  comprised  6t  all  pending  claims  in  the  district  where  such 
session  is  to  be  held  and  the  claims  shall  appear  therein  in  the 
order  of  the  date  of  the  filing  thereof  respectively.  The  attorney- 
general  may  notice  any  of  such  claims  for  trial  at  any  such  term 
by  serving  upon  the  attorney  for  the  claimant  a  notice  of  trial  at 
least  fourteen  days  before  the  commencement  of  such  term. 
When  any  claim  of  the  character  mentioned  in  the  last  preced- 
ing section  is  reached  for  trial  by  the  court,  if  the  claimant 
fails  to  appear,  or  if  he  appears  but  is  not  ready  to  proceed 
to  the  trial  thereof,  the  court,  in  its  discretion,  may  proceed 
forthwith  to  take  proofs  and  testimony  therein  offered  by  the 
state  or  otherwise,  and  may  make  an  award  in  accordance  there- 
with and  cause  a  judgment  to  be  entered  thereon.  If,  in  such  a 
case,  the  court  shall  decide  not  to  proceed  forthwith  to  take 
such  proofs  and  testimony,  interest  shall  not  accrue  or  be 
allowed  upon  such  claim  between  such  date  and  the  entry  of 
judgment  in  such  case,  unless,  in  the  exercise  of  its  discretion, 
for  good  cause  shown,  the  court  shall  otherwise  determine. 

When  any  claim  other  than  one  of  those  mentioned  in  the  last 
preceding  section  is  noticed  for  trial  as  herein  provided,  if  the 
claimant  fails  to  appear,  the  court,  upon  the  motion  of  the  attor- 
ney-general, may  dismiss  the  same,  in  which  event  such  default 
shall  not  be  opened  nor  shall  such  claim  be  restored  to  the 
calendar  except  upon  the  motion  of  the  attorney  for  the  claim- 
ant, based  upon  affidavits  showing  a  reasonable  and  satisfactory 
excuse  for  such  default  and  that  such  claim  is  a  meritorious 
one.  Such  notice  of  motion  and  the  affidavits  upon  which  the 
same  is  based  shall  be  served  upon  the  attorney-general  at  least 
eight  days  before  such  application,  unless  a  shorter  time  shall 
be  ordered  by  the  court.  Whenever  any  interest-bearing  claim, 
other  than  one  of  those  mentioned  in  the  last  preceding  section, 
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80all  have  Ikh^ii  dismissed  and  thereafter  n^stored  to  the  calendar 

as  herein  provided,  no  interest  shall  accrue  or  be  allowed  thereon 

between   the  date  of  such  dismissal  and  the  entry  of  judgment 

in  siK'h    case. 
Added  by   L.   1016,  cb.  343.  in  effect  April  27.  1016. 

If  283-313.     [Repealed  by  L.  1895,  ch.  946.] 
8  314.    [Repealed  by  L.  1877,  ch.  410.J 
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Trrus  IV. 

The  City  court  of  the  city  of  Ifew-York. 

Sec.  316.  Jurisdiction. 

816.  The  last  section  limited. 

317.  Jurisdiction  in  special  causes. 

318.  Power  to  naturalize  aliens. 

319.  Removal  of  action  to  supreme  court  from  city  court. 

310-a.  Romoral  of  cause  in  certain  cases  from  city  court  to  Aipreme  coort 
819-b.  Vacation  of  Judj^cnt  In  certain  cases. 

320.  Justices;  their  general  duties. 

321.  How  suspended  from  office. 

322.  Ctilef- Justice;  how  designated;  his  general  duties,  etc. 

323.  Justices  may  malie  rules. 

324.  Court  when  open ;  justice  to  designate  terms ;  routine  of  bnslneM. 

325.  Terms,  where  held ;  publication  of  appointments. 

326.  Justices  may  take  oaths,  acknowledgments,  etc. 
$27,  Orders,  etc.,  how  made. 

818.  CSlerk,    deputy-clerk    and    aulstants. 

820.  General   duties  of   deputy-clerk. 

880.  Special  deputy-clerks. 

331.  Clerk  to  account  monthly  for  fees,   and  pay  over  the  aaiiM. 

332.  Stenographers. 
838.  Interpreter. 

834.  Id.;    penalty    for    misconduct. 

836.  Clerk    must   appoint    attendants,    etc. 

836.  Clerks.   Interpreter  and   attendants  not  to  receive  fees. 

387.  Susiienslon   of  an   officer  of   the   court. 

888.  What  mandates  may  be  executed    without  the   city. 

889.  Direction   and  execution   of  mandates. 
839-a.  Destruction  of  useless  records. 

S  316.    [Am'd,   1806,  1011.]      JnrU  diet  Ion.     > 

The  jurisdiction  of  the  city  court  of  the  city  of  New  York,  ex- 
tends to  the  following  cases: 

1.  An  action  against  a  natural  person,  or  ngainst  a  foreign  or 
domestic  corporation,  wherein  the  complaint  demands  judgment 
for  a  sum  of  money  only,  or  to  recover  ono  or  mtiro  chattels,  with 
or  without  damages  for  the  taking  or  detention  thereof. 

2.  An  action  to  foreclose  or  enforce  a  lien  upon  real  properly 
in  the  city  of  New  York,  created  as  prescribed  by  statute,  in 
favor  of  a  person,  who  has  performed  labor  upon,  or  furnished 
materials  to  be  used  in  the  construction,  altcrnti>)u  or  repair  of  a 
building,  vault,  wharf,  fence,  or  other  structure,  or  who  has 
graded,  filled  in,  or  otherwise  improved,  a  lot  of  land,  or  the 
sidewalk  or  street  in  front  of  or  adjoining  a  lot  of  land. 

3.  An  action  to  foreclose  or  enclose*  a  lien,  for  a  sum  uot 
exceeding  five  thousand  dollars,  exclusive  of  interest,  upon  one  or 
more  chattels. 

4.  The  taking  and  entry  of  a  judgment,  upon  the  confession  of 
one  or  more  defendant.s,  where  the  sum,  for  which  judgment  is 
confessed,  does  not  exceed  five  thousand  dollars,  exclusiv-^  of  in- 
terest from  the  time  of  making  the  statement,  upon  which  th« 
judgment  is  entered. 

Am'd  by  L.  1895.  ch.  946;  L.  1911,  ch.  509,  In  effect  Sept.  1,  1911. 

•  So  in  orlginaL 
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i  316.  [Am'd,  1911.1      The   Uiiit  section  limited. 

The  jarisdiction  conferred  by  the  last  section  is  subject  to  the 
foUowing  limitations  and  regulations: 

1.  In  an  action  wherein  the  complaint  demands  judgment  for  a 
som  of  money  only,  the  sum,  for  which  judgment  is  rendered  in 
favor  of  the  plaintiff,  cannot  exceed  five  thousand  dollars,  ex- 
clusive of  interest,  and  costs  as  taxed;  except  where  it  is  brought 
upon  a  bond  or  undertaking  given  in  an  action  or  special  proceed- 
ing In  the  same  court,  or  before  a  justice  thereof;  or  to  recover 
damuges  for  a  breach  of  promise  of  marriage;  or  where  it  is  a 
marine  cause,  as  that  expression  is  defined  in  the  next  section. 
Where  the  action  is  brought  upon  a  bond  or  other  contract,  the 
judgment  must  be  for  the  sum  actually  due,  without  regard  to  a 
reoalty  therein  contained;  and  where  the  money  is  payable  in  in- 
stalments, successive  actions  may  be  brought  for  the  instalments, 
as  they  become  due. 

2.  In  an  action  to  recover  one  or  more  chattels,  a  judgment 
cannot  be  rendered  in  favor  of  the  plaintiff,  for  a  chattel  or  chat- 
tels, the  aggregate  value  of  which  exceeds  five  thousand  dollars. 

3.  [Repealed,  Laws  1889,  ch.  441.] 

Am'd  by  L.  Idll,  ch.  5f»,  In  effect  Sept.  1.   1911. 

i  317.  I  Am'd,   1805.]    Jurisdiction  In  apedal  canses. 

The  city  court  of  the  city  of  New  York  possesses  the  same  ju- 
risdiction in  the  following  actfons  as  the  supreme  court  of  the 
State: 

1.  An  action  in  favor  of  a  person,  belonging  to  a  vessel  in  the 
merchant  service,  against  the  owner,  master,  or  commander 
thereof,  for  the  reasonable  value  of  services,  or  for  the  breach  of 
a  contract  to  pay  for  services,  rendered  or  to  be  rendered  on 
hoard  of  the  vessel,  during  a  voyage,  wholly  or  partly  performed, 
or  intended  to  be  performed  by  it. 

2.  An  action  in  favor  of  or  against  a  person,  belonging  to  or 
on  board  of  a  vessel  in  the  merchant  service  to  recover  damages 
for  an  assault,  battery,  or  false  imprisonment,  committed  on 
board  the  vessel,  upon  the  high  seas,  or  in  a  place  without  the 
United  States. 

But  this  section  does  not  confer  upon  the  city  court  authority 
to  proceed,  as  a  court  of  admiralty  or  maritime  jurisdiction. 
L.  1885,  ch.  M6;  L.  1872,  cb.  629,  f  3,  sobd.  13,  and  14;  and  2  R.  8.,  1 106. 

I  818.  [AmM,  1911.1     Power  to  natnrallae  aliens. 

The  court  shall  have  power  to  naturalize  aliens. 

I^  18S2.  ch.  390,  part  of  §  10.  Am'd  by  L..  1911,  cti.  560.  in  effect  Sept 
1.  19IL 

^1  319.  [Am'd,  1896.1     Removal  of  aetlon  to  unpreme  conrt 
from  elty  court. 

The  supreme  court,  at  a  term  held  in  the  first  judicial  district, 

''UTf  by  an  order  made  at  any  time  after  joinder  of  an  issue  of 

Jjft,  and  before   the   trial   thereof,    remove   to   itself   an   action 

wonght  in  the  city  court,  for  the  purpose  of  changing  the  place 

^  Jtrial  thereof.     Where  an  order  for  removal  is  made,  us  pre- 

•wibed  in  this  section,  the  place  of  trial  must  be  changed  by  the 

**ine  order  to  another  county,   and   the  subsp(iuent  proceedings 

therein  must  be  the  same  as  if  the  action   had  been  originally 

jroaght  in   the  supreme  court.     The  provisions  of  sections  344, 

^5  and  346  of  this  act  apply  to  an  application  to  remove  such 

&n  tction,  and  to  the  proceedings  upon  and  subsequent  to  the  re- 

'^^■l,  as  if  the  city  court  were  specified  in  ^hose  sections  in  place 
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of  the  county  court,  and  a  justice  thereof  in  place  of  the  county 
judge. 

L.  1806.  ch.  946. 

i  319-a.    [Added,  1013.1    Removal  of  cRiiae  in  certain  eases 
from  city  conrt  to  supreme  court.  , 

The  supreme  court,  at  a  term  held  in  the  first  judicial  district, 
must,  on  the  motion  of  any  party,  by  an  order  made  at  any 
time  before  the  entry  of  judgment,  remove  to  itself  an  action 
brought  in  the  city  court  of  the  city  of  New  York  in  the  fol- 
lowing cases: 

1.  An  action*  to  foreclose  or  enforce  a  lien,  for  a  sum  exceed- 
ing two  thousand  dollars,  exclusive  of  interest,  upon  one  or 
more  chattds. 

2.  An  action  wherein  the  complaint  demands  judgment  for  a 
sum  of  money  only,  exceeding  two  thousand  dollars,  exclusive  of 
Interest  and  costs  as  taxed;  except  where  the  action  is  brought 
upon  a  bond  or  undertaking  given  in  an  action  or  special  pro- 
ceeding in  the  same  court,  or  before  a  justice  thereof;  or  to 
recover  damages  for  a  breach  of  promise  of  marriage;  or  where 
it  is  a  marine  cause,  as  that  expression  is  defined  in  section 
three  hundred  and  seventeen  of  this  code. 

3.  An  action  to  recover  one  or  more  chattels  the  aggregate 
value  of  which  exceeds  two  thousand  dollars. 

Upon  the  entry  of  the  order  of  removal  in  the  oflBce  of  the 
clerk  of  the  county  of  New  York,  the  city  court  shall  proceed 
no  further  therein,  and  the  clerk  of  the  city  court  must  forth- 
with deliver  to  the  clerk  of  the  county  of  New  York  all  papers 
filed  therein,  and  certified  copies  of  all  minutes  and  entries  re- 
lating thereto,  which  must  be  filed,  entered  or  recorded,  as  the 
case  requires,  in  the  office  of  the  clerk  of  the  county  of  New 
York,  and  thereupon  the  supreme  court  shall  proceed  in  s;iid 
action  as  though  said  action  had  been  commenced  in  said  supreme 
court,  and  all  proceedings  had  in  the  city  court  prior  to  the 
entry  of  said  order  of  removal  shall  be  of  like  force  and  effect 
as  though  had  in  the  supreme  court. 

Ad4ed  by  L.  1913,  ch.  210.     In  effect  AprU  4,  1013. 

i  319-b.    [Added,  1913.]    Vacation  of  Jndvment  in  certain 
cases. 

Whenever  judgment  has  been  or  shall  be  entered  in  the  city 
court  of  the  city  of  New  York  in  any  one  or  more  of  the  follow- 
ing cases,  to- wit: 

1.  An  action  to  foreclose  or  enforce  a  lien,  for  a  sum  exceed- 
ing two  thousand  dollars,  exclusive  of  interest,  upon  one  or  more 
chattels; 

2.  An  action  wherein  the  complaint  demands  judgment  for  a 
sum  of  money  only,  and  the  judgment  is  in  favor  of  the  plaintiff, 
and  exceeds  two  thousand  dollars,  exclusive  of  interest  and  eost^ 
as  taxed;  except  where  the  action  is  brought  upon  a  bond  or 
undertaking  given  in  an  action  or  speciul  proceeding  in  the  same 
court  or  before  a  justice  thereof;  or  to  recover  damages  for  a 
breach  of  promise  of  marriage;  or  where  it  is  a  marine  cause, 
as  that  expression  is  defined  in  section  three  hundred  and  seven- 
teen of  this  code. 
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3.  An  action  to  recover  one  or  more  chattels,  and  the  judg- 
ment is  in  favor  of  the  plaintiff  for  a  chattel  or  chattels,  the 
tgicregate  value  of  which  exceeds  two  thousand  dollars. 

Anj  party  to  such  action,  at  any  time  after  the  entry  of  such 
judinuent,  may  apply  to  the  said  city  court  to  have  such  judg- 
ment vacated,  and  thereupon  the  said  city  court  may  in  its  dis- 
cretion vacate  such  judgment.  Any  case,  wherein  a  judgment 
has  been  so  vacated,  may  be  removed  to  the  supreme  court  in 
the  first  judicial  district,  as  provided  in  section  three  hundred 
and  nineteen-a. 

Added  b7  L.  1813.  ch.  211.     In  effect  April  4.   1913. 

I  S::o.     LAm'd   1877,   1007.]    JuMtice*;   their  general   dntiea. 

The  court  consists  of  ten  justices,  one  of  whom  is  the  chief- 
jnstice  ot  the  court.  Each  justice  must  perform  his  share  of  the 
Iabi>rs  and  duties  appertaining  to  the  office.  One  of  the  justices 
mu:st  attend  at  the  chambers  of  the  court,  from  ten  o'dock  in 
the  morning  until  four  o'clock  in  the  afternoon  of  each  day, 
except  Sunday,  a  public  holiday,  or  a  day  upon  which  the  in- 
habitants of  the  city  of  New  York  generally  refrain  from  busi- 
n«'9».  Each  justice,  while  in  the  rooms  of  the  court,  and  not 
actually  engaged  in  the  performance  of  other  official  duties,  must 
act  upon  any  application  for  his  official  action,  properly  made  to 
him.  The  justic^e,  assigned  to  a  trial  term  or  a  special  term,  must 
remain  in  attendance,  until  the  day  calendar  is  disposed  of,  or 
for  snch  other  time  as  is  reasonable. 

L.  1840.  ch.  144,  If  1  and  8;  L.  1852,  ch.  389,  f  1 :  L.  1870.  cb.  580,  I  2 
■nd  U  isrz,  ch.  6L9.  {  4.  »cc,  aliM),  2  K.  L.,  |  108;  am'U  1907,  cb.  707. 
(B  efleet  Aug.  12,  1007. 

i  221.  Hovir  unapended  from  ofllce. 

Where  it  appears  presumptively,  to  the  satisfaction  of  the  gov- 
ernor, that  a  justice  of  the  court  has  been  guilty  of  corruption, 
or  other  gross  misconduct  in  office;  or  habitually  neglects  to  per- 
form his  share  of  the  labors  and  duties  appertaining  to  the  office; 
or  is  incapable  of  properly  discharging  the  same;  the  governor 
may,  in  his  discretion,  make  an  order,  suspending  that  justice 
from  the  exercise  of  the  duties  of  his  office,  and  directing  that 
hiii  compensation  cease.  Such  an  order  must  recite  the  grounds 
upon  which  it  is  made;  and  il  remains  in  force,  unless  it  is  sooner 
revoked  by  the  governor,  until  the  final  adjournment  of  the  next 
i^wion  of  the  legislature;  or.  if  the  legislature  is  then  in  session, 
ontii  the  final  adjournment  of  that  session. 

L  lft49.  eh.    144,   f  0. 

;  o«2.  [AniM,  180!2.i  Chief  Justice |  how  desiffniitedi  his 
ffencrai  «2atie«y  et  cetera. 

The  justices  of  the  court,  or  a  majority  of  them,  must,  from 
time  to  time,  as  a  vacancy  occurs  in  the  office  of  chief  justice, 
deaijcnate  one  of  their  number  to  be  chief  justice,  A  certificate 
of  the  designation,  under  the  hands'  of  the  justices  making  the 
same,  must  be  filed  in  the  office  of  the  clerk  of  the  court.  The 
pn^n  so  designated  shall  be  chief  justice  during  his  term  of 
office.  The  chief  justice  has  the  like  authority,  within  the 
JQrij^liction  of  the  court,  as  a  presiding  justice  of  the  supreme 
coort. 

L.  1872,  ch.  629.  f  4,  amM ;  L.  1902,  cb.  515.    In  effect  Sept.  1.  1902. 
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I  323.   [Am'd,  1000.]    SnuHeem  may  make  rales. 

Tbe  justices  of  th^  court,  or  a  majority  of  them,  may,  from 
time  to  time,  establish  rules  of  practice  for  the  court,  not  incon- 
aistent  with  this  act,  or  with  the  j^eneral  rules  of  practice,  estab- 
lished as  prescribed  in  section  ninety-four  of  the  judiciary  law. 
The  latter  govern  the  practice  in  the  court,  as  far  as  they  are 
applicable  thereto. 

L.   1876,  ch.  470.   |  56.     Am*d  bv  L.   1900,   ch.   65.   i  3.     See  note  38  oC 
notes  ot  Board  of  Statutory  CoxLBoUaation  at  end  of  code. 

f  824.   [Am'dy  1002.]    Court  when  opeay  Jaatleea  to  deslv^ 
aate  term.«|  rontine  of  bnalneaa,  et  cetera. 

The  court  is  always  open  for  the  transaction  of  any  business, 
for  which  notice  is  not  required  to  be  given  to  an  adverse  party. 
The  justices  of  the  court,  or  a  majority  of  them,  from  time  to 
time  must  appoint,  and  may  alter,  the  times  of  holding  special 
and  trial  terms  of  the  court.  They  must  prescribe  the  duration 
of  the  terms;  designate  the  trial  terms  at  which  jurors  are 
required  to  attend;  and  assign  the  justice  to  preside  and  attend 
at  each  of  the  terms  so  appointed.  In  case  of  the  inability  of  a 
justice  to  preside  or  attend,  another  justice  may  preside  or  attend 
in  his  place.  Bach  trial  and  special  term  must  be  held  by  one 
justice.  Two  or  more  special  or  trial  terms  may  be  appointed  to 
be  held  at  the  same  time. 

L.  1872.  ch.  629,  {  4.    Am'd.  L.  1902,  cb.  616.     In  effect  Sept  1,  1902. 

I  326.  Terms  fvbere  held;  publication  of  appointments. 

Each  term  so  appointed  must  be  held  at  the  city-hall  in  Ihe 
city  of  New- York,  except  that  auxiliary  or  additional  parts,  for 
the  transaction  of  any  business  specified  in  the  appointment, 
may  be  held  elsewhere  within  the  city  of  New- York,  as  desig- 
nated in  the  appointment.  An  appointment  must  be  published 
in  two  newspapers,  published  in  the  city  of  New- York,  at  least 
once  in  each  week,  for  three  successive  weeks,  before  a  term  ia 
held  in  pursuance  thereof. 

L.  1876.  ch.  479,  |  38. 

I  320.  Jn«ticea  may  take  oattis,  acknovrledffmenta,  etc« 

Each  of  the  justices  may,  within  the  city  of  New- York,  ad- 
minister an  oath,  or  take  a  deposition,  or  the  acknowledgment 
or  proof  of  the  execution  of  a  written  instrument,  and  certify 
the  same,  in  like  manner  and  with  like  authority  and  effect,  as 
a  justice  of  the  supreme  court. 
L.  1874,  ch.  645,  {  8,  am'd. 

I  327.   [Am*dy  1806.]    Orders,  etc.,  how  made. 

In  an  action  brought  in  the  court,  an  order  cannot  be  made,  or 
a  warrant  of  attachment  granted,  by  an  officer,  other  than  a  jus- 
tice of  the  court;  and  each  provision  of  this  act,  which  em- 
powers an  officer,  other  than  a  judge  of  the  court  in  which  an 
action  is  brought,  to  make  an  order  therein,  must  be  construed 
as  being  exclusive  of  an  action  brought  in  the  city  coort. 

U  1896,  cb.  940. 
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^  i  328.  rAm'd,  1891,  189G,  1007,  lOlO,  1911,  1912.]  Clerk, 
depntr  clerk,  a«ai«tants,  «tenogrri»pher«,  and  type-vrrlter 
operators. 

The  court  has  a  clerk  who  is  appointed,  and  may  be  removed, 
by  the  justices  thereof,  or  a  majority  of  them  for  cause  upon 
charges  and  after  a  hearing  after  notice,  and  who  shall  receive  a 
salary  of  six  thousand  dollars  per  annum.  The  justices  6t  the 
court  or  a  majority  of  them  must  appoint,  and  may  remove,  six 
deputy  clerks  and  not  more  than  twenty-one  assistants,  and  a 
stenographer  and  typewriter  operator  for  the  purpose  of  copying 
their  minutes  and  opinions  and  doing  such  other  confidential 
work  which  may  be  required  by  said  justices  or  the  clerk  of  the 
coart.  The  clerk  is  responsible  for  the  faithful  discharge  of  his 
duty  by  each  deputy  clerk,  and  each  assistant  and  the  stenog- 
rapher and  typewriter  operator.  Each  deputy  clerk,  each  as- 
sistant, and  the  stenographer  and  typewriter  operator,  is  entitled 
to  a  salary,  fixed  and  to  be  paid  as  prescribed  by  law. 

L.  1891,  ch.  154:  L.  1896,  ch.  662;  L.  1907,  chs.  707,  708;  L.  1910,  ch.  679; 
L  1911,  eb.  328 :  L.  1912,  ch.  466.  in  effect  Sept.  1,  1912. 

i  328.  [Am'd,  1907.]    General  dntlea  of  deputy-  clerk. 

The  deputy  clerk  has  all  the  powers,  and  may  perform  all  the 

duties  of  the  clerk,  when  the  office  of  clerk  is  vacant,  or  at  the 

elerk's  office,  when  the  clerk  is  absent  therefrom,  or  at  a  term  or 

sitting  of  the  court  which  the  deputy  clerk  attends. 

Sab«titated  for  part  of  L.  1857,  ch.  295;  I  6;  Am'd  L.  1907,  ch.  708.  In 
efiecC  Aug.  12,  1907. 

i  330.  [Am'd»  1877.]    Special  depatr-derka. 

The  clerk  may  designate  as  many  of  his  assistants,  as  the  jus- 
tices of  the  court,  or  a  majority  of  them  deem  necessary,  as 
special  deputy-clerks.  Each  special  deputy-clerk  possesses,  in  the 
absence  of  the  clerk  and  a  deputy-clerk,  the  same  powers  as  the 
elerk,  at  any  sitting  or  term  of  the  court  which  he  attends,  with 
re»*pect  to  the  business  transacted  thereat. 

I  831.  [Am'd,  1877.1  Clerk  to  account  monthly  for  fees, 
and  pay  over  the  same. 

The  clerk  must  receive,  for  the  use  of  the  city  of  New-York, 

the  fees  allowed  by  law.     He  shall  not  perform  any  service,  for 

which  a  fee  is  allowed  by  law,  until  the  fee  therefor  is  paid  to 

him.    He  must,  on  the  first  day  of  each  month,  or  within  three 

dtjrg  thereafter,  render  to  the  comptroller  of  the  city,  an  account, 

inder  oath,  of  all  fees  received,  directly  or  indirectly,  during  the 

preceding  month,  by  him,  or  by  a  deputy-clerk,  or  either  of  his 

Msistaxit£y  Xor  any  official  service;  and  he  must,  at  the  same  time, 
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pay  the  same  into  the  treasury  of  the  city  of  New- York.  When 
the  return  and  payment  are  so  made,  the  clerk  is  entitled  to  re- 
ceive his  compensation,  for  the  period  included  in  the  return. 
He  is  not  entitled  to  compensation  for  a  period,  for  which  he  has 
not  made  his  return  and  payment. 

L.  1840,  ch.  144.  {  6,  am'd. 

I  332.    [Am'd,  lOOO,  1907,  1018.]      Stenoffrapliera. 

The  justices  of  the  court  or  a  majority  of  them  may  appoint 
ten  stenographers  of  the  court,  and  may  at  pleasure  remove 
either  of  them.  The  justices  of  the  court,  or  a  majority  of  them, 
must,  from  time  to  time  assign  each  of  the  stenographers  to  duty 
at  the  trial  or  special  term.  Each  stenographer  is  entitled  to  a 
salary  fixed  and  to  be  paid  as  prescribed  by  law  and  must  at- 
tend the  term  to  which  ne  is  assigned. 

From  U  1876.  ch.  413.  f|  1  and  4.  Am'd  by  L.  1D06,  ch.  01;  L.  1907, 
chs.  707.  708;  U  1918,  ch.  88,  In  effect  Mar.  26.  1018. 


I  883.   [Am'd,  1877,  1007,  1000.]    Official  oath;  interpretei 

The  justices  of  the  court  or  a  majority  of  them,  from  time  to 
time,  must  appoint,  and  may  at  pleasure  remove,  three  official 
interpreters  of  the  court,  who  are  entitled  to  a  salary,  fixed  and 
to  be  paid  as  prescribed  by  law.  Before  entering  upon  their 
official  duties,  the  clerk,  deputy  clerks,  assistant  clerks,  steuog- 
raphers,  interpreters  and  attendants  must  subscribe  and  file  in 
the  office  of  the  clerk  of  the  city  of  New  York,  the  constitu- 
tional oath  of  office.  Each  interpreter  must  attend  any  trial  or 
special  term  of  the  court,  where  his  services  are  required;  and 
the  justice  therein  presiding  shall  regulate  his  attendance  thereat. 

Id.    Am'd  by  L.    1007,   chs.   707,    708;    L.    1000,   ch.    387.      In  effect   Sept. 
1,   1000. 

I  384.   [Repealed  by  Lr.  1909,  ch.  88.    See  Penal  Law,  §  1634.] 

f  885.   [Am'd,   1007,  1012.]    The  Jnstlceii  must  appoint  mU 
tendnnts. 

The  justices  of  the  court  or  a  majority  of  them  must  appoint, 
and  may  at  pleasure  remove,  as  many  attendants  upon  the  court 
as  they  deem  necessary,  not;  exceeding  twenty-five.  The  justices 
of  the  court,  or  a  majority  of  them,  may  regulate  their  attend- 
ance. Each  attendant  is  entitled  to  a  salary  fixed,  and  to  be 
paid  as  prescribed  by  law. 

From  L.  1876,  ch.  413,  {{  1  and  4.     Am*d  by  L.  1007.  ch.  708;  L.  191S, 
ch.  465.     In  effect  Sept.  1,  1012. 

I  886.  Clerlca,  interpreter  and  attendantii  not  to  receive 
fee*. 

Th«  clerk,  the  deputy-clerk,  an  assistant  to  the  clerk,  the 
official  interpreter,  or  an  attendant  shall  not  receive  any  fee  or 
compensation,  except  his  salary,  for  any  official  service  per- 
formed by  him. 

L.  1872,  ch.  438,  {  3.  am*d. 

f  887.   [Am'd,  1877.]    Sniipension  oi  «.n  oflloer  of  the  court. 

A  justice  of  the  court  may,  by  an  instrument  under  his  hand, 
suspend  a  stenographer,  or  an  officer  specified  in  the  last  sectio&i 
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for  a  period  oot  exceediog  ten  days  from  the  filing  thereof.  Such 
an  iustnuuent  must  express  the  cause  of  the  suspensioii;  it  inust 
be  filed  in  the  office  of  the  clerk  of  the  city  and  county  of  New 
York;  and  it  niay  be  revoked,  at  any  time  before  the  expiration 
of  the  period  of  suspccsion,  by  an  instrument  filed  in  like  manner, 
under  the  hand  of  the  justice  who  executed  the  first  instrument, 
or  the  hands  of  a  majority  of  the  justices  of  the  court.  Where 
snch  an  instrument  has  been  revoked,  the  officer  shall  not  be 
again  suspended  for  the  same  cause. 

Scbitltuted  for  L.  1840,  ch.  144,  |  10. 

i  338.  [Am'd,  1910.]  'Wliat  mandatea  may  be  exeented 
wltJioiit  tl&e  elty. 

A  mandate  of  the  court  can  be  executed  only  within  the  city 
of  New  York,  except  as  follows; 

1.  An  execution  upon  a  judgment  rendered  therein,  for  a  sum 
exceeding  twenty-five  dollars,  may  be  issued  out  of  the  court, 
twted  in  the  name  of  the  chief  justice  thereof,  to  the  sheriff  of 
any  county,  wherein  the  judgment  has  been  duly  docketed. 

2.  A  subpoena  may  be  served  within  either  of  the  counties  of 
Bichmond,  Kings,  Queens,  or  Wetst Chester. 

3.  A  warrant  to  apprehend  a  witness  for  a  failure  to  obey  a 
subpoena,  may  be  executed  by  the  sheriff  of  the  city  and  county 
of  New- York,  or  a  marshal  of  that  city,  within  either  of  those 
counties. 

4.  An  order  duly  made,  in  an  action  or  special  proceeding 
pending  in  the  court,  requiring  the  performance  of  an  act  by  a 
party  thereto,  or  by  an  officer,  may  he  served  upon  a  person 
hoiiiid  to  obey  the  order,  and  his  obedience  thereto  may  be 
required  in  any  part  of  the  State. 

5.  An  order  to  show  cause,  why  a  person  should  not  be  pun- 
ished for  a  contempt  of  the  court,  may  be  served  by  any  per- 
son in  any  part  of  the  State. 

6.  A  warrant  to  apprehend,  and  bring  before  the  court,  a  per- 
son charged  with  such  contempt,  may  be  executed  by  the  shrriCf 
of  the  city  and  county  of  New  York,  or  a  marshal  of  that  city, 
in  any  part  of  the  State. 

L  1875,  cb.  479,  {  40.     Am'd  L.  1010,  ch.  58%    In  effect  Jane  22,  1010. 

^  1 330.    lAm'dy    18&5.1    Direction    and    execution    of    man- 
iatea. 

In  an  action  brought  in  the  court,  an  order  of  arrest,  a  war- 
rant of  attachment,  an  execution,  or  a  requisition  to  replevy  a 
chattel,  must  be  directed  to  and  executed  by  the  sheriff.  Any 
other  mandate,  which  must  have  been  directed  to  and  executed 
by  the  sheriflf  of  the  city  and  county  of  New  York,  if  it  issued 
out  of  the  supreme  court,  may,  where  it  issues  out  of  the  city 
court,  be  directed  to  and  executed  either  by  that  sheriflf,  or  a 
marshal  of  that  citv.  named  therein.  A  marshal  is  entitled  to 
the  same  fees  as  the  sheriff*  upon  a  mandate  directed  to  him,  or 
ppoQ  the  service  or  a  summons;  and  each  provision  of  law,  relat- 
^^  to  the  execuxion  oi  a  mnndare  by  the  sheriflf,  and  the  power 
*nd  control  of  tne  conn  over  the  sherifiE  executing  the  same, 
*I>plie8  to  the  marshaL     The  return  of  a  marshal  to  such  a 
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mandate,  or  his  certificate  of  the  execution  thereof,  or  of  the 

service  of  any  paper  served   by   him,  has  the  same  force  and 

effect,  as  the  like  return  and  certificate  of  a  sheriff. 

L.  1865,  cb.  400,  H  2  and  3;  and  U  1872,  ch.  620,  I  8,  as  affected  by  U 
1875.  ch.  625,  and  2  B.  L.,  i  114 ;  L.  1805,  ch.  046. 

{  830-a.   [Addedy  1912.]    Destruction  of  useless  records. 

The  justices  of  the  city  court,  or  a  majority  of  them,  may, 
upon  petition  of  the  clerk  of  such  court,  by  order  made  at  any 
term  thereof,  direct  the  clerk  of  the  court  to  destroy  any  records 
or  papers  deposited  or  filed  in  his  oflQce  which  the  justices  of  the 
court  or  a  majority  of  them  conclude  to  be  no  longer  uecessar) 
for  any  purpose  whatsoever. 
Added  by  L.  1012,  ch.  G15.    In  effect  Sept.  1.  1012. 
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TITLE  V. 
The  county  courts. 

Sw.  S40.  Jnrtodlctlon. 

S41.  L)i)iuei»tic  corporation,  etc.,  M'hen  deemed  refltdcnt,  ete. 

342.  Action,  etc.,  wherein  coantx  jUilge  Is  inctipable  to  act. 

2.42.  Hapreme  court  may  remore  action,  and  change  placo  of  titaL 

344.  EflTfct  of  order  of  removal ;  apix.'Ai,  etc. 

345.  Stay  of  proceedings. 

346.  BcmoTal  of  action  not  to  Impair  proreM,  etc. 
^7.  County  court  may  aend  its  procein  to  any  county. 

34S,  When  JnriMlction,  etc.,  co-ex  tensive  wltli  supreme  court. 

349.  I'0'.ver  of  county  judge  In  Rpoclal  proceedings. 
o30.  Maes  and  pi^nalties;  how  remitted. 

351.  BeMtriction  upon  power  to  remit. 

552.  Nutice  of  application,  etc. ;  costa  to  be  paid  on  remlaslon. 

353.  rinefl  Imposed  by  Justices  of  the  peace;  how  remitted. 

354.  Who  may  make  orders. 

355.  Oonnty  court  aenniona  and  terms. 

356.  [Old  section.]     ^'otice  of  appointment  to  be  publlsbed. 

356.  [.New  section.]     Power  of  county  Judge  when  holding  court  in  anotbil 

county. 
857.  Jarors,  how  drawn  and  notified. 
35S.  Ktenographera  for  connty  courta. 

350.  Stenographer  for  connty  conrta  in  Kinga  and  Qucena  conntlea. 
•160.  Interpreters  for  county  court,  etc..  In  Kings  county. 

361.  Stenc^iraphers. 

I  340.  IAiii*d,   1895,   1900,   1910.]      JurladicHon. 

The  jurisdiction  of  each  conutj  court  extends  to  the  following 
ti'tioDs  and  special  proceedings,  in  addition  to  the  jurisdiction, 
power,  and  authority,  conferred  upon  a  county  court,  in  a  par* 
Mcolar  case,  by  special  statutory  provision: 

1.  To  an  action  for  the  partition  of  real  property;  for  dower; 
for  the  foreclosure,  redemption,  or  satisfaction  of  a  mortgaee 
Qpon  real  property;  or  to  procure  a  judgment  requiring  a  specific 
performance  of  a  contract,  relating  to  real  property;  where  the 
real  property,  to  which  the  action  relates,  is  situated  within  the 
roaotv;  or  to  foreclose  a  lien  upon  a  chattel,  .in  a  case  specified 
in  section  two  hundred  and  six  of  the  lien  law,  where  tne  lien 
does  not  exceed  one  thousand  dollars  in  amount,  and  the  chattel 
is  found  within  the  county. 

.  2l  To  an  action  in  favor  of  the  executor,  administrator  or  as- 
nmee  of  a  judgment  creditor,  or  in  a  proper  case,  in  favor  of  the 
JDdpment  creditor,  to  recover  a  judgment  for  money  remaining 
doe  opoD  a  judgment  rendered  In  the  same  court. 

3.  To  an  fiction  for  any  other  cause,  where  the  defendant  is, 
w  if  there  are  two  or  more  defendants,  where  all  of  them  are,  at 
the  time  of  tne  commencement  of  the  action,  residents  of  the 
<^QiitT.  and  wherein  the  complaint  demands  judgment  for  a  sum 
«f  money  only,  not  exceeding  two  thousand  dollars:  or  to  recover 
we  or  more*  chattels,  the  aggregate  value  of  which  does  not 
«ceed  one  thousand  dollars,  with  or  without  damages  for  the 
talriDjr  or  detention  thereof. 

i  To  the  custody  of  the  person  and  the  care  of  the  property, 
wncnrrently  with  the  supreme  court,  of  a  resident  of  the  county, 
5^  is  incompetent  to  manage  his  affairSt  by  reason  of  lunacy. 
toJOCT.  or  habitual  drunkenness;  or  imbecility  arising  from  old 
Ve  or  loss  of  memory  and  understanding  or  other  cause:  and  to 
ererr  special  proceeding,  which  the  supreme  court  has  jurisdic- 
tion to  entertain,  for  the  appointment  of  a  committee  of  the 
P^won  or  of  the  property  of  such  an  incompetent  person  or  for 
♦he  iiale  or  other  dispottition  of  the  real  property  situated  within 
^  connty  of  a  person,  wherever  resident,  who  is  so  incompe- 
^  lor  either  of  the  reasons  aforesaid,  or  who  is  an  infant: 
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or  for  the  sale  or  other  disposition  of  the  real  property,  sitoated 

within  the  county,  of  a  domiestic  religious  corporation. 

L.  1895.  cb.  946;  Co.  Proc,  §  30.  part  of  sabd.  1,  as  am'd  1870,  ch.  467, 
f  1.  Am'd  by  L.  1909,  cb.  65,  {3;  L.  1910,  ch.  123.  In  effect  Sept.  1, 
1910.  See  note  38a  of  notes  of  Board  of  Statutory  Consolidation  at  end  of 
code. 

S  841.  [Am'dy  1800,  1011,  1014.]  Domestic  corporations, 
etc.,  'When  deemed  realdent,  etc. 

For  the  purpose  of  determining  the  jurisdiction  of  a  county 
court,  in  either  of  the  cases  specified  in  the  last  section,  a  domestic 
corporation  or  joint-stock  association,  whose  principal  place  of 
business  is  established,  by  or  pursuant  to  a  statute,  or  by  its  arti- 
cles of  association,  or  wnose  principal  place  of  business  or  any 
part  of  its  plant  or  plants,  shops,  factories  or  offices  is  actualb' 
located  within  the  county,  or  m  case  of  a  railroad  corporation 
where  any  portion  of  the  road  operate  d  by  it  is  within  the  county, 
it  is  deemed  a  resident  of  the  county;  and  personal  service  of  a 
summons,  made  within  the  county,  as  prescribed  in  this  act.  or 
personal  service  of  a  mandate,  whereby  a  special  proceeding  is 
commenced,  made  within  the  county,  as  prescribed  in  this  act  for 
personal  service  of  a  summons,  is  sufficient  service  thereof  upon  a 
domestic  corporation  wherever  it  is  located.  Provided,  however, 
that  a  city  which  shall  include  within  its  boundaries  more  than 
one  county  shall  not  for  the  purpose  of  conferring  jurisdiction  on 
a  county  court  be  deemed  a  domestic  corporation  resident  of  any 
county  so  included. 

Am'd  by  L.  1899,  ch.  320;  L.  1911,  ch.  68  and  L.  1914,  cb.  350,  In  eftect 
April  15,   1914. 

S  842.  [Am'd,  1877.]  Action,  etc.,  fvherein  connty  Jadv« 
1«  incapable  to  act. 

If  the  county  judge  is,  for  any  cause,  incapable  to  act  in  an 
action  or  special  proceeding,  pending  in  the  county  court,  or  before 
him,  he  must  make,  and  file  in  the  office  of  the  clerk,  a  certificate 
of  the  fact;  and  thereupon  the  special  county  judge,  if  any,  and 
if  not  disqualified,  must  act  as  county  judge  in  that  action  or 
.special  proceeding.  Upon  the  filing  of  the  certificate,  where  there 
is  no  special  county  judge,  or  the  special  county  judge  is  dis- 
qualified, the  action  or  special  proceeding  is  removed  to  the  su- 
preme court,  if  it  is  then  p<»nding  in  the  county  court;  if  it  is 
pending  before  the  county  judge,  it  may  be  continued  before  any 
justice  of  the  supreme  court  within  the  same  judicial  district. 
The  supreme  court,  upon  the  application  of  either  party,  made 
upon  notice,  and  upon  proof  that  the  county  judge  is  incapable 
to  act  in  an  action  or  special  proceeding  pending  in  the  county 
court,  may,  and  if  the  special  county  judge  is  also  incapable  to 
act,  must,  make  an  order  removing  it  to  the  supreme  court- 
Thereupon  the  subsequent  proceedings  in  the  supreme  court  must 
be  the  same  as  if  it  had  originally  been  brought  in  that  court 
except  that  an  objection  to  the  jurisdiction  may  be  taken,  which 
might  have  been  taken  in  the  county  court. 
See  last  clause,  subd.  13  of  f  80,  Co.  Proc.,  as  am'd  1876,  cb.  431. 

S  848.  Supreme  court  may  remove  action,  and  ehanare 
place   of  trial. 

The  supreme  court  may,  by  an  order,  made  at  any  time  after 
joinder  of  an  issue  of  fact,  and  before  the  trial  thereof,  remove  to 
itself  an  action,  brought  in  a  county  court,  under  subdivision  sec- 
ond or  subdivision  third  of  the  last  section  but  two,  for  the  pur- 
pose of  changing  the  place  of  trial  thereof.  Where  an  order  for 
removal  is  made,  as  prescribed  in  this  section,  the  place  of  trial  of 
the  action  must  be  changed  by  the  same  order  to  another  county: 
and  the  subsequent  proceedings  therein  must  be  the  same,  as  if 
the  action  had  been  originally  brought  in  the  supreme  court. 

See  last  clause,  suIkI.    1   of  H4irn.>  KtM-iinn 
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I  344.  Effect    of    order    of    ren&ovali    appeal^    etc* 

An  order  of  remoTal,  made  as  prescribed  in  either  of  the 
last  two  sections,  takes  effect  upon  the  entry  thereof  in  the 
office  ol  the  county  cleric.  Where  the  order  directs  that  the 
action  be  tried  in  another  county,  the  clerk  with  whom  it  is 
enterrd,  must  forthwith  dehyer  to  the  clerk  of  that  county,  all 
papers  filed  therein,  and  certified  copies  of  all  minutes  and  en- 
tries relating  thereto;  which  must  be  filed,  entered,  or  recorded, 
as  the  case  requires,  in  the  office  of  the  last  mentioned  clerk. 
The  provisions  of  section  271  of  this  act  apply  to  an  appeal 
taken  from  such  an  order. 

I  845.  Stay    of    proceedlnira- 

An  order  to  stay  proceedings,  for  the  purpose  of  affording  an 
opportunity  to  make  the  application  for  removal,  may  be  made 
by  the  county  judge,  or  by  a  judge  authorized  to  make  such  an 
order  in  the  supreme  court^  and  with  like  effect  and  under  like 
circumstances. 

f  348.  Removal  of  actios   not   to   Impair  proceafly   ete. 

The  remoral  of  an  action  or  special  proceeding,  as  i)re8cribed 
in  this  title,  does  not  iuralidate,  or  in  any  manner  impair,  a 
process,  provisional  remedy,  or  other  proceeding^  or  a  bond, 
undertaking,  or  recognizance  in  the  action  or  special  proceeding 
so  removed;  each  of  which  continues  to  have  tne  same  validity 
and  effect,  as  if  the  removal  had  not  been  made.  Where 
bail  was  given,  the  surrender  of  the  defendant  in  the  supreme 
court  has  the  same  effect,  as  a  surrender  in  the  county  court 
would  have  had,  if  the  action  or  special  proceeding  had  remained 
therein. 

{  347.  County  court  may  send  lt«  process  to  any  county. 

A  county  court  has  power,  in  an  action  or  special  proceeding 
of  which  it  has  jurisdiction,  to  send  its  process  and  other  man- 
dates into  any  county  of  the  State,  for  service  or  execution,  and 
to  enforce  obedience  thereto,  with  like  power  and  authority  as 
the  mpreme  court- 

S  348.  uriien  Jnrlsdietlony  etc.,  co*exten«lye  frltla  su- 
preme court. 

Wliere  a  county  court  has  jurisdiction  of  an  action  or  a  special 
pnx^ing,  it  possesses  the  same  jurisdiction,  power  and  author- 
ity in  and  over  the  same,  and  in  the  course  of  the  proceedings 
therein,  which  the  supreme  court  possesses  in  a  like  case;  and 
it  may  render  any  judgment,  or  grant  either  party  any  relief, 
which  the  supreme  court  might  render  or  grant  in  a  like  case, 
awl  may  enforce  its  mandates  in  like  manner  as  the  supreme 
f«ort  And  the  county  judge  possesses  the  same  power  and 
authority,  in  the  action  or  special  proceeding,  which  a  justice 
of  the  supreme  court  possesses,  in  a  like  action  or  special  pro- 
fwdiDg,  brought  in  the  supreme  court. 

I  848.  Power  of  county  Judgre  In  special  proceedings. 
,  The  county  judge  also  possesses  the  same  power  and  authority, 
in  a  special  proceeding,  which  can  be  lawfully  instituted  before 
him.  out  of  court,  which  a  justice  of  the  supreme  court  pos- 
f^^es  in  a  like  special  proceeding,  instituted  before  him  in  like 
nianaer. 

I  3S0.  F*lnes   and    penaltlesi    how   remitted^ 

Upon  the  application  of  a  person,   who  has  been  fined*  by  a 

court,  or  of  a  person  whose  recognizance  has  become  forfeited. 

Of  of  his  surety,  the  county  court  of  the  county  in  which  the 

term  of  the  court  was  held,  where  the  fine  was  imposed,  or  the 

Kcofinzance  taken,  may,  except  as  otherwise  prescribed  in  the 
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next  section,  upon  good  cause  shown,  and  upon  such,  terms  as 
it  deems  just,  make  an  order,  remitting  the  fine,  wholly  or 
partly,  or  the  forfeiture  of  the  recognizance,  or  part  of  the 
penalty  thereof;  or  it  may  discharge  the  recognizance.  If  a 
fine  so  remitted  has  been  paid,  the  county  treasurer,  or  other 
officer,  in  whose  hands  the  money  remains,  must  pay  the  same, 
or  the  part  remitted,  according  to  the  order. 

2  R.  S.  486,  9  37. 

I  861.    [Am'd,  1896.]     Reatrlcilona  npoik  poffer  to  remit. 

The  last  section  does  not  atithorize  a  county  court  to  remit 
any  part  of  a  fine  exceeding  two  hundred  and  fifty  dollars  im- 
posed by  the  supreme  court  upon  conviction  for  a  criminal 
offense;  or  a  fine  to  any  amount  imposed  by  a  court  upon  an 
officer  or  other  person,  for  an  actual  contempt  of  court,  or  for 
disobedience  to  its  process,  or  other  mandate;  or  to  remit  or 
discharge  a  recognizance  taken  in  its  county  for  the  appearance 
of  a  person  in  another  county.  In  the  latter  case,  the  ^wer 
of  remitting  or  discharging  the  recognizance  is  Tested  m  the 
county  court  of  the  county,  in  which  the  person  is  bound  to 
appear. 

Id.,  S  88,  am*d;  L.  1880,  ch.  946. 

S  862.  Notice  of  application,  etc.;  eontu  to  be  paid  oa 
remlaifion. 

An  application  for  an  order,  as  prescribed  in  the  last  section 
but  one,  cannot  be  heard,  until  such  notice  thereof  as  the  court 
deems  reasonable,  has  been  given  to  the  district-attorney  of 
the  county,  and  until  he  has  had  an  opportunity  to  examine  the 
matter,  and  prepare  to  resist  the  application.  And  upon  grant- 
ing such  an  order,  the  court  must  always  impose^  as  a  condition 
thereof,  the  payment  of  the  costs  and  expenses,  if  any,  incurred 
in  an  action  or  special  proceeding  for  the  collection  of  the  fine, 
or  the  penalty  of  the  recognizance. 
Id.,   If   80  and  41. 

S  863.  Fine*  imposed  by  Justice*  of  tbe  peaee|  bow 
rentitted. 

Where  a  person  has  been  fined  by  a  court  of  special  sessions, 
or  by  a  justice  of  the  peace,  upon  a  conviction  for  an  offence, 
and  has  been  committed  to  jail  for  non-payment  of  the  fine,  the 
county  court  of  the  county  may  make  an  order,  remitting  the 
fine,  wholly  or  partly,  and  discharging  him  from  his  imprison- 
ment. The  power  conferred  by  this  section  must  be  exercised 
in  the  manner  prescribed,  and  subject  to  the  provisions  con- 
vained.  in  the  last  three  sections. 

Id.,  I  42. 

I  364.    "Wbo   may  make  orders. 

In  an  action  or  special  proceeding  in  a  county  court,  an  order 
may  be  made  without  notice,  or  an  order  to  stay  proceedings 
may  be  made  upon  notice,  by  a  justice  of  the  supreme  court,  or 
by  the  county  judge  of  the  county  where  the  attorney  for  the 
applicant  rc^sides,  in  a  case  where  the  county  judge,  in  whose 
court  the  action  or  special  proceeding  is  brought,  may  make 
the  same,  out  of  court;  and  with  like  effect. 

8m   L.    1847,    eh.   280,    9  84. 
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S  3S5.  [Aitt'd,  1877,  1900.]  County  court  «easlon«  anil 
Urmm, 

The  county  court  is  always  open  for  the  transaction  of  any 
basiness,  for  which  notice  is  not  required  to  be  given  to  f»n 
adverse  party,  except  where  it  is  specially  prescribed  by  iaw, 
that  the  business  must  be  done  at  a  stated  term. 

S«^  Co.  Proc.,  i  ni.  and  L.  1847,  cli.  470,  part  of  9  24.  Am'd  by  L. 
ld<9.  cb.  nr>.  aIho  partly  repealed  by  L.  1909.  ch.  35.  See  Consolidated 
Uvji.  tit.  Jadioiary  Law,  f|  100-101.  See  note  39  oi!  notes  of  Board  of 
Sutatory  Contiolldatfon  at  end  of  code. 

S  33«.  [Old  section  repealed  by  L.  1909,  chs.  16  and  35.  See 
Consolidated  Laws,  tit.  County  Law,  |  240,  Judiciary  Law, 
1192.] 

9  3S6.  {"S^-vr  section  —  Added,  190B.]  Power  of  county 
Jmdse  TTlten   boldlnnf  court  in  another  county. 

During  the  period  that  any  county  judge  shall  be  in  a  county 
other  than  his  own,  for  the  purpose  of  holding  courts  therein, 
he  may  exercise  all  the  powers  and  perform  all  the  duties  of  the 
county  judge  of  such  other  county^  which  said  last-mentioned 
judge  is  by  law  authorized  to  exercise  and  perform  out  of  court 
or  in  Tacation;  provided,  however,  that  nothing  herein  contained 
shall  empower  nim  to  perform  the  duties  of  surrogate  in  such 
other  county. 

.4<W«1  by  L.  1009,  ch.  65.  Derivation  —  L.  1877.  ch.  11.  |  1.  See 
Bote  1  of  notes   of  Board  of  Statutory   Consolidation  at  end  of  code. 

I  867.  [Repealed  by  L.  1909,  ch.  35.  See  Consolidated  Laws, 
tit.  Judiciary-  Law,  S§  533,  541.] 

I  358.  [Partly  repealed  by  L.  1909,  chs.  16  and  35;  but  see 
Consolidated  Laws,  tits.  County  Law,  §  12,  Judiciary  Law, 
§  197,  which  embody  the  whole  of  this  section.] 

8  850.  [Repealed  by  L.  1909,  ch.  35.  See  Consolidated  Laws, 
tit  Judiciary  Law,   §§  196,  197.  285,  318,  319.] 

I  860.  [Repealed  by  L.  1900,  chs.  35  and  65.  See  Consoli- 
dated Laws,  tit.  Judiciary  Law,  §§  198,  382-386;  and  also  Code 
Civ.  Proc,  §  2513a.] 

I  861.  [Repealed  by  L.  1909,  ch.  35.  See  Consolidated  Laws, 
tit.  Judiciary  Law,  §§  197,  318,  319.] 
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CHAPTER  IV. 

Limitation  of  the  Time  of  Enforcing  a  Civil 

Remedy. 

TITLE     I.— AetloBt  for  the  ReeoTerjr  of  Beal  Property. 

TITLE    II.— Aetions  other  than  for  the  BeeoTery  of  Boal  Property. 

TITLE  III.— €enerftl  Prorf  ttons. 

TITLE  I. 

Actions  for  the  recovery  of  real  property. 

Sec.  362.  When  the  people  will   not  sue. 
363.  Action  by  grantee  from  the  State. 
864.  Action  after  annulling  lettere  patent. 
366,  366    Seisin  within  twenty   years,   when  necessary,   etc. 

867.  Action   after  entry. 

868.  Possession,  when  presumed;  occupation  presumed  to  be  under  legal 

title. 

869.  Adverse    possession    under    written    instrument ,  or    Judgment. 

870.  Id.;  what  constitutes  it. 

371.  Adverse  possession  under  claim  of  title  not  written. 

372.  Id.,  what  constitutes  it. 

873.  Relation  of  landlord  and  tenant,  as  affecting  adverse  possession. 

874.  Btght  not  affected  by  descent  cast. 

876.  Certain  disabilities  excluded  from  time  to  commence .  action. 

f  862.    IVhen   the   people   inrlll  not  aue. 

The  people  of  the  State  will  not  sue  a  person  for  or  with 
respect  to  real  property,  or  the  issues  or  profits  thereof,  by  reason 
of  the  right  or  title  pt  the  people  to  the  same,  unless  either, 

1.  The  cause  of  action  accrued  within  forty  years  before  the 
action  is  commenced;  or, 

2.  The  people,  or  those  from  whom  they  claim,  have  received 
the  rents  and  profits  of  the  real  property,  or  of  some  part  thereof, 
within  the  same  period  of  time. 

Co.  Proc.,  S  76,  am'd. 

§  863.    Action  by  arrantee  from  tbe  State. 

An  action  shall  not  be  brought  for  or  with  respect  to  real 
property,  by  a  person  claiming  by  virtue  of  letters  patent  or  a 
grant,  from  the  people  of  the  State,  unless  it  might  have  '>een 
maintained  by  the  people,  as  prescribed  in  this  title,  ii  the 
patent  or  grant  had  not  been  issued  or  made. 
Id.,  9  76. 

I  364.    Action  nfter  annnllinfl:  lettem  patent. 

Where  letters  patent  or  a  grant  of  real  property,   issued   or 

made   by   the   people   of   the   State,    are   declared    void    by    the 

dotermiiiatic»n  of  a  competent  court,  rendered  upon  an  .tUegation 

of  a  fraudulent  suggestion  or  concealment,  or  of  a  forfeiture,  or 

mistake,  or  ignorance  of  a  material  fact,  or  wrongful  detaining;. 

or  defective  title;  an  action  of  ejectment,  to  recover  the  premises 

in  question,  may  be  commenced,  either  by  the  people,  or  by  a 

subsequent  patentee  or  grantee  of  the  same  premises,  his  heirs, 

or  assigns,  within  twenty  years  after  the  determination  is  made; 

but  not  after  that  period. 

Id.,  f  77. 
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I  968.   SelBtn  iTltlilii  tirenty  TCWLrm,  ^vlien  necessary,  etc. 

An  action  ta  recover  real  property,  or  the  possession  thereof, 
caoDot  be  maintained  by  a  party,  other  than  the  people,  unless 
the  plaintiff,  his  ancestor,  predecessor,  or  $rrantor,  was  seized  or 
posflesMi'd  of  the  premises  in  question,  within  twenty  years  before 
the  commencement  of  the  action. 
Co.  Proc.,  I  78. 


{  300.    The 

A  defence  or  counterclaim,  founded  upon  the  title  to  real 
?miK»r1y,  or  to  rents  or  services  out  of  the  same,  is  not  effectual, 
iin]i.n<s  the  person  making  it,  or  under  whose  title  it  is  made,  or 
hi*  ancestor,  predecessor,  or  grantor,  was  seized  or  possessed  of 
the  premises  in  question,  within  twenty  years  before  the  com- 
mitting; of  the  act,  with  respect  to  which  it  is  made. 

Id.,  I  79.  am*d. 

i  SOT.    Action   after   entry. 

An  entry  upon  real  property  is  not  sufficient  or  valid  as  a 
daim,  unless  an  action  is  commenced  thereupon,  within  one 
year  after  the  making  thereof,  and  within  twenty  yeai-s  after 
the  time,  when  the  right  to  make  it  descended  or  accrued. 

u..  f  80. 

S  308.  Po«Measfon,  -when  presumed  |  occupation  preanmetl 
to  be  nnder   leiral   title. 

In  an  action  to  recover  real  property,  or  the  possession  thereof, 
the  person  who  establishes  a  legal  title  to  the  premises  is  pre- 
samed  to  have  been  possessed  thereof,  within  the  time  required 
by  law;  and  the  occupation  of  the  premises,  by  another  person, 
is  deemed  to  have  been  under  and  in  subordination  to  the  legal 
title,  anless  the  premises  have  been  held  and  possessed  adversely 
to  the  legal  title,  for  twenty  years  before  the  commencement 
of  the  action. 
U..  S  a. 

f  869.  Ad^eme  ponaeaalon  under  ^rrltten  Inatrument  or 
}«4|rment. 

,  MTiere  the  occupant,  or  those  under  whom  he  claims,  entered 
into  the  possession  of  the  premises,  under  claim  of  title,  exclu- 
sive of  any  other  right,  founding  the  claim  upon  a  written 
ioiitniment,  as  being  a  conveyance  of  the  premises  in  question, 
or  upon  the  decree  or  judgment  of  a  competent  court;  and 
there  has  been  a  continued  occupation  and  possession  of  the 
PTftnises,  included  in  the  instrument,  decree,  or  judgment,  or 
of  tome  part  thereof,  for  twenty  years,  under  the  same  claim; 
thepremiaeii  so  included  are  deemed  to  have  been  held  adversely; 
except  that  where  they  consist  of  n  tract,  divided  into  lots,  the 
{■ossests^pn  of  one  lot  is  not  deemed  a  possession  of  any  other  lot. 
U..  I  82. 

S  370.    Id. I  vrKat  constitute*  It. 

For  the  purpose  of  constituting  an  adverse  possession,  by  a 
person  claiming  a  title,  founded  upon  a  written  instrument,  or 
»  jodfineot  or  decree,  land  is  deemed  to  have  been  possessed 
<^d  occupied  in  either  of  the  following  cases: 

1-  Where  it  has  been  usually  cultivated  or  improved. 

^  Wliere  it  has  beei)  protected  by  a  substantial  inclosuce* 
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3.  Where,  although  not  inclosed,  it  has  been  used  for  the  sop- 
py of  fuel,  or  of  fencing  timber,  either  for  the  purposes  of  hus- 
bandry, or  for  the  ordinary  use  of  the  occupant. 

Where  a  known  farm  or  a  single  lot  has  been  partly  improved, 
the  portion  of  the  farm  or  lot  that  has  been  left  not  cleared,  or 
not  inclosed,  according  to  the  usual  course  and  custom  of  the 
adjoining  country,  is  deemed  to  have  been  occupied  for  the  same 
length  of  time,  as  the  part  Improved  and  cultivated. 
Co.  Proo.,188,  am'd. 

I  871.  AdT-erse  possession  under  elalm  of  title  not  written. 

Where  there  has  been  an  actual  continued  occupation  of  prem- 
ises, under  a  claim  of  title,  exclusive  of  any  other  right,  but  not 
founded  upon  a  written  instrument,  or  a  judgment  or  decree,  the 
premises  so  actually  occupied,  and  no  others,  are  deemed  to  nave 
been  held  adversely. 

Id..  1 84. 

S  872.  Id.  I  wliat  constltntes  It* 

For  the  purpose  of  constituting  an  adverse  possession,  by  a  per- 
son claiming  title,  not  founded  upon  a  written  instrument,  O'-  a 
judgment  or  decree,  land  is  deemed  to  have  been  possessed  und 
occupied  in  either  of  the  following  cases,  and  no  others: 

1.  Where  it  has  been  protected  by  a  substantial  inclosvfe. 

2.  Where  it  has  been  usually  cultivated  or  improved. 

Id..  IK. 

S  878*  Relation  of  landlord  and  tenant,  as  afleetlns 
ad-verse  po««e«alon. 

Where  the  relation  of  landlord  and  tenant  has  existed  between 
any  persons  the  possession  of  the  tenant  is  deemed  the  possession 
of  the  landlord,  until  the  expiration  of  twenty  years  after  the 
termination  of  the  tenancy;  or,  where  there  has  been  no  written 
lease,  until  the  expiration  of  twenty  years  after  the  last  payment 
of  rent;  notwithstanding  that  the  tenant  has  acquired  another 
title,  or  has  claimed  to  hold  adversely  to  his  landlord.  But  this 
presumption  shall  not  be  made,  after  the  periods  prescribed  in 
this  section. 

Id.,iS6. 

S  874.  Rlirbt  not  ajfected  by  deseent  cast. 

The  right  of  a  person  to  the  possession  of  real  property  is  not 
impaired  or  affected,  by  a  descent  being  cast,  in  consequence  of 
The  death  of  a  person  in  possession  of  the  property. 

Id.,  1 87. 

S  375.  Certain  disabilities  excluded  from  time  to  com- 
mence action. 

If  a  person,  who  might  maintain  an  action  to  recover  real  provv 
erty,  or  the  possession  thereof,  or  make  an  entry,  or  interpose  a 
defence  or  counterclaim,  founded  on  the  title  to  real  property,  or 
to  rents  or  services  out  of  the  same,  is  when  his  title  first  de- 
scends, or  his  cause  of  action  or  right  of  entry  first  accrues, 
either: 

1.  Within  the  age  of  twenty-one  years;  or, 

2.  Insane;  or, 

3.  Imprisoned  on  a  criminal  charge,  or  in  execution  upon  coo* 
Tiction  of  a  criminal  offence,  for  a  term  less  than  for  life: 
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The  time  of  such  a  disability  is  not  a  part  of  the  time,  limited 
in  this  title,  for  commencing  the  action,  or  ma  Icing  the  entry,  or 
iiiterposiug  the  defence  or  counterclaiift;  except  that  the  time  so 
limited  cannot  he  extended  more  than  ten  years,  after  the  disa- 
bility ceases,  or  after  the  death  of  the  person  so  disabled. 

Co.  Proa,   I  88. 
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TITIiBIL 
ActionB  other  than  fer  the  recovery  of  real  prop«riy» 

Sec.  876.  When  satlBfaction  of  Judgment  preanmed. 

877.  Effect  of   retarn   of   execotion. 

878.  How  presumption  raised. 

879.  Limitation  of  action  to  redeem  from  a  mortgage. 

880.  Other  periods  of  limitation. 

881.  Within   twenty   years. 
382.  Within  six  years. 
888.  Within  three  years. 
881.  Within  two  years. 
386.  Within  one  year. 

386.  When  cause  of  action  accrues  on  a  current  sccooDt. 

387.  Action  for  penalty,  etc.,  by  any  person  who  will  sue. 
888.  Actions   not   before   provided  for. 

888.  Actions  by  the  people  subject  to  the  same  limltatl<M8. 

890.  Actions  against  a  noo-xcstdent*  upon  a  demud  barred  by  tba  M 

of  his  Ksldence. 
390a.  Limitation  of  time  to  enforce  a  cause  of  action  arising  In  wn«*thw 

state. 
391.  When  person  liable,  etc.,  dtes  without  the  state. 
802.  Cause  of    action    accnitng  between    the   death   of  a   testator  or  In* 

te^itate,  and  the  grant  <MC  letters. 
893.  No  limitation  of  action  on   banlf  notes,  etc. 
8M.  Action  against  directors,  etc..  of  banks. 
396.  Acknowledgment  or  new  promise  must  be  in  writing. 
396    Rzceptlons,   as  to  persons  under  disabilities. 
807.  Defence  or  counterclaim. 

I  870.  [Am'd,  1804.]  When  sattsfAOtlon  of  Jadirment 
preantaod.' 

A  final  judgment  or  decree  for  a  sum  of  money,  or  direcdng 
the  payment  of  a  sum  of  money,  heretofore  rendered  in  a  snt^ 
rogate's  court  of  the  State,  or  heretofore  or  hereafter  rendered, 
in  a  court  of  record  within  the  United  States,  or  elsewhere,  or 
hereafter  docketed  pursuant  to  the  provisions  of  section  thirty 
hundred  and  seventeen  of  this  act,  is  presumed  to  be  paid  and 
satisfied,  after  the  expiration  of  twenty  years  from  the  time, 
when  the  party  recovering  it  was  first  entitled  to  a  mandate  to 
enforce  it.  This  presumption  is  conclusive,  except  as  against  a 
person,  who,  within  twenty  years  from  that  time,  makes  a  pay- 
ment or  acknowledges  an  indebtedness  of  some  part  of  the 
amount  recovered  by  the  judgment  or  decree,  or  his  heir  or  per- 
sonal representative,  or  a  person  whom  he  otherwise  represents. 
Such  an  acknowledgment  must  be  in  writing,  and  signed  by  the 
person  to  be  charged  thereby. 
L.  1894.  ch.  807. 

9  377.    Effect  of  return  of  execntion. 

If  the  proof  of  payment,  under  the  last  section,  consists  of  the 
return  of  an  execution  partly  satisfied,  the  adverse '  party  may 
show,  in  full  avoidance  of  the  effect  thereof,  that  the  alleged 
partial  satisfaction  did  not  proceed  from  a  payment  made,  or  a 
sale  of  property  claimed,  by  him  or  by  a  person  whom  he  repre- 
sents. 

§   378.     Ho'vr   preanmptlon    rnlaed. 

A  person  may  avail  himself  of  the  presumption  created  by  the 
last  section  but  one,  under  an  allosration  tnat  the  action  waa 
not  commenced,  or  that  the  proceeding  was  not  tak^n,  within  tlie 
time  therein  limited. 

I  879.    Limitation  of  action  to  redeem  from  a  mort«Aflre> 

An  action  to  redeem  real  property  from  a  mortgage,  with  or 
without  an  account  of  rents  and  profits,  may  be  maintained  hj 
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the  mortgagor,  or  those  claiming  under  him,  against  the  mort- 
gagee in  possession,  or  those  claiming  under  him,  unless  he  or 
\hey  hare  continuously  maintained  an  adverse  possession  of  the 
mortgaged  premises,  for  twenty  years  after  the  breach  of  a  con- 
dition of  tne  mortgage,  or  the  non-fulfilment  of  a  coTenant 
therein  contained. 

I  880.    Other  perl4»«l«  of  limitation. 

The  following  actions  must  be  commenced  within  the  following 
periods,  after  the  cause  of  action  has  accrued. 
Oft.  Ptoc..  pari  of  i  74,  and  |  88. 

I  881.  [Am'd,  1877.]     W^lthin  twenty  yenra. 

Within  twen^  years: 

An  action  upon  a  sealed  instrument. 

Bat  where  the  action  is  brought  for  breach  of  a  covenant  of 
seiiin,  or  against  incumbrances,  the  cause  of  action  is,  for 
the  purposes  of  this  section  only,  deemed  to  have  accrued  upon 
an  efiction,  and  not  before. 

H,  put  of  I  90. 

{  882.    [Am'd,  1877»  ch.  416  and  422.]     'WitMn  alx  years. 

Within  six  years: 

1.  An  action  upon  a  contract  obligation  or  liability  express  or 
implied;    except  a  judgment  or  sealed  instrument. 

2.  An  action  to  recover  upon  a  liability  created  by  statutes 
except  a  penalty  or  forfeiture^ 

X  An  action  to  recover  damages  for  an  injury  to  property,  or  a  per- 
sonal injnrv;  except  in  a  case  where  a  different  period  is  expressl/ 
prescribed  in  this  chapter.    (See  §  883,  subd.  5;  §  384,  subd.  !.)• 

4.  An  action  to  recover  a  chattel. 

5.  An  action  to  procure  a  judgment,  other  than  for  a  sum  of 
money,  on  the  ground  of  fraud,  in  a  case  which,  on  the  thirty- 
firet  day  of  December,  1846,  was  cognizable  by  the  court  of  chan- 
cery. The  cause  of  action,  in  such  a  case,  is  not  deemed  to  hare 
accrued,  until  the  discovery,  by  the  plaintiff,  or  the  person  under 
whom  he  claims,  of  the  facts  constituting  the  fraud. 

6.  An  action  to  establish  a  will.  Where  the  will  has  been  lost, 
concealed,  or  destroyed,  the  cause  of  action  is  not  deemed  to 
baye  accrued,  until  the  discovery,  by  the  plaintiff,  or  the  person 
under  whom  he  claims,  of  the  facts  upon  which  its  validity  de- 

7.  CAm'd,  1894-]  An  action  upon  a  judgment  or  decree,  ren- 
dered in  a  court  not  of  record,  except  where  a  transcript  shall 
be  filed,  pursuant  to  section  thirty  hundred  and  seventeen  of 
this  act,  and,  also,  except  a  decree  heretofore  rendered  in  a  surro- 
gate's court  of  the  State.  The  cause  of  action,  in  such  a  case,  is 
deemed  to  have  accrued  when  final  judgment  was  rendered. 

L.  1804,  cfa.  a07. 

i  88S.    [Am'd,  18TT.]     Tl^ltliln  tikree  yenra. 

Within  three  years:  *u        « 

1.  An  action  against  a  sheriff,  coroner,  constable,  or  other  om- 
«r,  for  the  non-payment  of  money  collected  upon  an  execution. 

2.  An  action  against  a  constable,  upon  any  other  liability  m- 
cwred  by  him,  by  doing  an  act  in  his  official  capacity,  or  by  the 
oninioB  of  an  official  duty;  exoept  an  escape. 

«7 
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8.  An  action  upon  a  statute,  for  a  penalty  or  forfeiture,  where 
the  action  is  given  to  the  person  Aggrieved,  or  to  that  person  and 
.  the  people  of  the  State,  except  where  the  statute  imposing  it  pre- 
scribes a  different  limitation. 

4.  An  action  against  an  executor,  administrator,  or  receirer, 
or  against  the  trustee  of  an  insolvent  debtor,  appointed,  as  pre- 
scribed by  law,  in  a  special  proc(H?ding  instituted  in  a  court  or 
before  a  judge,  brought  to  recover  a  chattel,  or  damages  for  tak- 
ing, detaining,  or  injuring  personal  property,  by  the  defendant,  or 
the  person  whom  he  represents. 

5.  An  action  to  recover  damages  for  a  personal  inju/y,  resulting 

from  negligence. 

Substitute  for  Co.  i'voc.,  |  02;  U  1886,  ch.  672;  L.  1880,  ch.  440;  L.  IMS. 
•h.  600.  i  2. 

{  884.   [A'tn'd,  1896,  1800.]     "Witliin  two  rears. 

Within  two  years: 

1.  An  action  to  recover  damages  for  libel,  slander,  assault 
battery,  seduction,  criminal  conversation,  false  imprisonment 
mnlicious  prosecution  or  malpractice. 

2.  An  action  upon  a  statute,  for  a  forfeiture  or  penalty  to  th<» 
people  of  the  State. 

Co.  Prtx:..  f  08,  am'd.  See  post,  S  1902.  L.  1886,  ch.  886;  L.  1900.  cb. 
117.     Id  effect  Sept.  1,  1900. 

S   886.    ^IVttbln   one   rear. 

Within  one  year: 

1.  An  action  against  a  sheriff  or  coroner,  upon  a  liability  in- 
curred by  him,  by  doing  an  act  in  his  omcial  capacity,  or  by 
the  omission  of  an  official  duty;  except  the  non-payment  of  money 
collected  upon  an  execution. 

2.  An  action  against  any  other  officer,  for  the  escape  of  a 
prisoner,  arrested  or  imprisoned  by  virtue  of  a  civil  mandate. 

Sabstltnte  for  Go.  Proe.,  |  94.      See  1  R.  S.  772,  i  8;  Lk  1902.  ch.  QOU.  §2. 

I  386.  WKen  eanae  of  action  accrue*  on  a  current 
account. 

In  an  action  brought  to  recover  a  balance  due  upon  a  mutual, 
open,  and  current  account,  where  there  have  been  reciprocal  de- 
mands between  the  parties,  the  cause  of  action  is  deemc^d  to  have 
accrued  from  the  time  of  the  last  item,  proved  in  the  account  ob 
either  side. 

Oo.    Proe.,    i    96. 

9  387.  Action  for  penalty,  etc.,  br  itnr  person  who 
i>rill  sue. 

An  action  upon  a  statute  for  a  penalty  or  forfeiture,  given 
wholly  or  partly  to  any  person  who  will  prosecute  for  the  same, 
must  be  commenced  within  one  year  after  the  commission  of  the 
offence;  and  if  the  action  is  not  commenced  within  the  year  by  a 
private  person,  it  may  be  commenced  within  two  years  there- 
after, in  behalf  of  the  people  of  the  State,  by  the  attorney-gen- 
eral, or  the  district-attorney  of  the  county  where  the  offence  was 
committed. 

Id.,   S  96. 

S  888.    Actions  not  before  provided  for. 

An  action,  the  limitation  of  which  is  not  specially  prescrilied  im 
this  or  the  last  title,  must  be  commenced  within  ten  years  after 
the  cause  of  action  accrues. 

M.,   I  97.      8e«  i  19Tt. 
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I  a§».  A«ti*n«  hy  the  people  aiibjeet  t«  4ke  mum*  llmlta- 

The  limitmtions,  prescribed  in  this  title,  apply  alik*  to  ac- 
tioni  brought  in  the  name  of  the  people  of  the  etate,  or  for  their 
benefit,  and  to  actions  by  private  persons. 
Cs.  Prae.,  i  16. 

i  390.  [Am'd,  1916.]    Action  airalnst  a  nonrealdent,  upon 
4  demand  barred  by  tbe  lair  of  bla  residence. 

Where  a  cause  of  action,  which  does  not  involve  the  title  to 
i>r  poi^session  of  real  property  within  the  state,  accrues  against 
z  person,  who  is  not  then  a  resident  of  the  state,  an  action 
cannot  be  brought  thereon  in  a  court  of  the  state,  against  him 
or  his  personal  representative,  after  the  expiration  of  the  time, 
limited,  by  the  laws  of  his  residence,  for  bringing  alike  action, 
provided  that  if  the  limitation  of  the  time  fixed  by  the  laws  of 
his  residence  for  bringing  such  action  be  less  than  the  time 
fixed  by  the  laws  of  this  state  for  a  like  action,  the  limitation 
fixed  by  the  laws  of  this  state  shall  apply.  This  section  shall 
not  apply  to  a  case  in  which  a  person  is  entitled,  when  this 
section  as  amended  takes  effect,  to  commence  such  action,  where 
he  commences  the  same  before  the  expiration  of  six  months 
after  this  section  as  amended  takes  effect;  in  which  case  the 
provifiions  of  law  applicable  thereto  immediately  before  this 
section  as  amended  takes  effect  shall  continue  to  be  so  appli- 
cable, notwithstanding   the   repeal  thereof. 

AmM  b7  L.    1916,    cb.   536.   In     effect   May   15,   1916. 

f89a-a.  [Added,  1902.]  liimltatlon  of  time  to  eaforee  a 
eaaae  of  action  arlalnir  In  another  state. 

Where  a  cause  of  action  arises  outside  of  this  state,  an  action 
cannot  be  brought,  in  a  court  of  this  state,  to  enforce  said  caus< 
of  action,  after  the  expiration  of  the  time  limited  by  the  laws  o\ 
the  state  or  country  where  the  cause  of  action  arose,  for  bringing 
an  action  upon  said  cause  of  action,  except  where  the  cause  of 
action  originally  accrued  in  favor  of  a  resident  of  this  state. 
Nothing  in  this  act  contained  shall  affect  any  pending  action  or 
proceeding. 

L.  1902,  ch.  193.    In  effect  Sept.  1,  1902. 

f391.  [AmM,  1877.]  When  person  liable,  etc.,  dies  wltb- 
•nt  the  State. 

If  a  person,  against  whom  a  cause  of  action  exists,  dies  without 
the  State,  the  time  which  elapses  between  his  death,  and  the  ex- 
piration of  eighteen  months  after  the  issuing,  within  the  State, 
of  letters  testamentary  or  letters  of  administration,  is  not  a  part 
of  the  time  limited  for  the  commencement  of  an  action  therefor, 
against  his  executor  or  administrator. 

1392;  [Ant'd,  1877.]  Canae  of  action  accralnar  between 
the  death  of  a  testator  or  fnteatate,  and  the  arrant  of 
letters. 

For  the  purpose  of  computing  the  time,  within  which  an  action 
ii!nrt  be  commenced  in  a  court  of  the  State,  by  an  executor  or 
administrator,  to  recover  personal  property,  taken  after  the  death 
«f  a  testator  or  intestate,  and  before  the  issuing  of  letters  testa- 
nientary  or  letters  of  administration;  or  to  recover  damages  for 
tflkin?,  detaining,  or  injuring  persornl  property  within  the  snnie 
period;  the  letters  ore  deemed  to  have  been  issued,  within  six 
Tear^  nfter  the  death  of  the  te<?tator  or  intestate.  Bnt  where 
an  action  j«  bnrred  bv  this  section,  any  of  the  noyf  of  Ixin,  ioca- 
tees,  or  "reditors.  who,  at  the  time  of  the  transaction  nnon  which 
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it  might  have  been  founded,  was  within  the  age  of  twenty-one 
years,  or  insane,  or  imprisoned  on  a  criminal  charge^  niay,  within 
five  years  after  the  cessation  of  such  a  disability,  maintain  an 
action  to  recover  damages  by  reason  thereof:  in  which  he  may 
recover  such  sum,  or  the  value  of  such  property,  as  he  would  have 
received  upon  the  final  distribution  of  the  estate,  if  an  action  had 
been  seasonably  commenced  by  the  executor  or  administrator. 

S  893.  No  llmitatloit  ^  action  on  bank  noteM,  etc. 

This  chapter  does  not  atit»ct  an  action  to  enforce  the  payment 
of  a  bill,  note,  or  other  evidence  of  debt  issued  by  a  moneyed  cor- 
poration, or  issued  or  put  in  circulation  as  money. 

Co.  Proc,  S  108. 

§394.  [Am*d,  1877,  1897.]  Action  airalnst  dlrectorsy  etc 
of  bank*. 

This  chapter  does  not  affect  an  action  against  a  director  or 
stockholder  of  a  moneyed  corporation,  or  banking  association,  to 
recover  a  penalty  or  forfeiture  imposed,  or  to  enforce  a  liability 
created  by  the  common  law  or  by  statute;  but  such  an  action 
must  be  brought  within  three  years  after  the  cauf^e  of  action  has 
accrued. 

Co.  Proc,  9  100,  am*d;  L.  1897,   ch.  281.    In  effect  September  1,  VWX. 

§  39B.  Acknoirledirment  or  ne^nr  promlae  mnat  be  In 
vrritlnK* 

An  acknowledgment  or  promise  contained  in  a  writing,  signed 
by  the  party  to  be  charged  thereby,  is  the  only  competent  evi- 
dence of  a  new  or  continuing  contract,  whereby  to  take  a  ease 
out  of  the  operation  of  this  title.  But  this  section  does  not  alter 
the  effect  of  a  payment  of  principal  or  interest. 

Id.,  8  110. 

f  396.  Exceptionii,  as  to  persona  nnder  disabilities. 

If  a  person,  entitled  to  maintain  an  action  specified  in  this  title, 
except  for  a  penalty  or  forfeiture,  or  against  a  sheriff  or  other 
officer  for  an  escape,  is,  at  the  time  when  the  cause  of  action 
accrues,  either: 

1.  Within  the  age  of  twenty-one  years;  or, 

2.  Insane;  or, 

3.  Imprisoned  on  a  criminal  charge,  or  in  execution  upon  con- 
viction of  a  criminal  offence,  for  a  term  less  than  for  life; 

The  time  of  such  a  disability  is  not  a  part  of  the  time  limited 
in  this  title  for  commencing  the  action;  except  that  the  time  so 
limited  cannot  be  extended  more  than  five  years  by  any  such  dis- 
ability, except  infancy;  or  in  any  case,  more  than  one  year  after 
the  disability  ceases. 

Id.,  S  101. 

f  397.  Defence  or  connierclaim. 

A  cause  of  action,  u^on  which  an  action  cannot  be  maintained, 
as  prescribed  in  this  title,  cannot  be  effectually  interposed  as  a 
defence  or  counterclaim. 
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Clenexal  provisionfl. 

•■e.  M6.  When  aetlon  deemed  to  be  commenced. 

3M.  Attempt  to  commence  action  in  a  court  of  record. 

■iOO.  Id.;  In  a  coart  not  of  record. 

401.  Bzceptlon,  when  defendant   in  witbont  the  State. 

4«tt.  Id.;  when  a  person  entitled,  etc.,  dies  before  limitation  eipirea. 

4C3.  Id.:  when  a  person  liable,  etc.,  dies  withlu  tbe  State. 

404.  In  salts  by  aliens,  time  of  disability  in  case  of  war  to  be  deducted. 

406.  ProTlsion   where  judgment  has  been   reversed. 

406.  Stay  by  injunction,   etc.,   to  be  deducted. 

407.  Certain  actions  by  a  principal,  for  misoondutt  of  an  agent,  etc. 
406.  Disability  mart  exist  when  right  accrues. 

400.  If  ssTeral  disabilities,  no  limitation  until  all  removed. 

410.  Provision  when  the  action  cannot  be  maintained  without  a  demand. 

411.  Provision  in  case  of  submission  to  arbitration. 

412.  Provision  when  action   is  discontinued,  etc.,   after  answer. 

413.  How  objection  taken,   under  this  chapter. 

414.  Cases  to  which  this  chapter  applies. 
416.  Mode  of  computing  periods  of  limitation. 

I  388.  [Ani'd,  1877.]  'When  action  deemed  to  li^  com- 
■seneed. 

An  action  is  commenced  against  a  defendant,  within  the 
meaning  of  any  provision  of  this  act,  which  limitn  the  time  for 
commencing  an  action,  when  the  summons  is  served  on  him;  or 
on  a  co-defendant  who  is  a  joint  contractor,  or  otherwise  united 
in  interest  with  him. 

Csi  Proe.,  i  00,   am'd. 


S  399.    Attempt  to  commence  action  in  a  conrt  of  record. 

An  attempt  to  commence  an  action,  in  a  court  of  record,  is 
e<^niva]ent  to  the  commencement  tliereof  against  each  defendant, 
within  the  meaning  of  each  provinion  of  this  act,  whioh  limira 
tbe  time  for  commencing  an  action,  when  the  sumnions  isi 
delivered,  with  the  intent  that  it  shall  be  actually  served,  to 
the  sheriff,  or,  where  the  sheriff  is  a  party,  to  a  coroner  of  the 
coonty,  in  which  that  defendant,  or  one  of  two  or  more  co- 
defendants,  who  are  Joint  contractors,  or  otherwise  united  in 
interest  with  him,  resides  or  last  resided;  or,  if  the  defendant 
is  a  corporation,  to  a  like  officer  of  the  county,  in  which  it  iti 
Cfitablished  by  law,  or  wherein  its  general  business  is  or  was 
lut  transacted,  or  wherein  it  keeps,  or  last  kept,  an  office  for 
the  transaction  of  business.  But  in  order  to  entitle  a  plaintiff 
to  the  benefit  of  this  section,  the  delivery  of  the  summons  to  an 
officer  must  be  followed,  within  sixty  days  after  the  expiration 
of  the  time  limited  for  the  actual  commencement  of  the  action, 
by  personal  service  thereof  upon  the  defendant  sought  to  be 
fbarged,  or  by  the  first  publication  of  the  summons,  as  against 
tbtt  defendant,  pursuant  to  an  order  for  service  upon  him  in 
that  manner. 

M..  part  of  f  09,   am'd. 

I  400.    Id.)  in  a  conrt  not  of  record. 

The  last  section,  excluding  the  provision  requiring  a  pt:blica< 
tion  or  service  of  the  summons  within  sixty  days,  applies  to 
An  attempt  to  commence  an  action,  in  a  court  not  of  record, 
wbfre  the  summons  is  delivered  to  an  officer  authorized  to  ser^e 
tbe  same,  within  the  city  or  town,  wherein  the  person  resides 
or  the  corporation  is  located,  as  specified  in  that  section;  pro- 
Tided  that  actual  service  thereof  is  made  with  due  diligence. 
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*§  401.  [Am'dy  1888,  188e.]  Bxeeptlon*  wben  defendant  la 
wlthcmt  the  State. 

If.  when  the  cause  of  action  accrues  against  a  person,  he  is 
without  the  State,  the  action  may  be  commenced  within  th« 
time  limited  therefor,  after  his  return  into  the  State.  If,  afti^r 
n  cause  of  action  has  accrued  against  a  person,  he  departs  from 
the  State,  and  remains  continuously  absent  tnerefrom  for  the 
space  ot  one  year  or  more,  or  if,  without  the  knowledge  of  the 
person  entitled  to  maintain  the  action,  he  resides  within  the  State 
under  a  false  name,  the  time  of  his  absence  or  of  such  residence 
within  the  State  under  such  false  name  is  not  a  part  of  the 
time,  limited  for  the  commencement  of  the  action.  But  this 
section  does  not  apply,  while  a  designation,  made  as  prescribed 
in  section  four  hundred  and  thirty,  or  in  subdivision  second  of 
section  four  hundred  and  thirty-two,  of  this  act,  remains  in  force. 

Co.  Proo.,  S  100.  am'd;  L.  1888,  ch.  498;  L.  1880,  ch.  865.  In  effect  Sept 
1,  1886.    See  ante,  |  390. 

fi  402.  Id.  I  "vrben  a  peraon  entitled,  ete.,  dlea  before  lim- 
itation  explren. 

If  a  ^rson,  entitled  to  maintain  an  action,  dies  before  the 
expiration  of  the  time  limited  for  the  commencement  thereof, 
and  the  cause  of  action  survives,  an  action  may  be  commenced 
by  his  representative,  after  the  expiration  of  that  time,  and 
within  one  year  after  his  death. 
Id.,  i  102,  am'd. 

I  403.  [Am'd,  1891»  1896.]  Id.|  -vrKen  a  f»eraon  liable,  dies 
witlUn   tbe   State. 

The  term  of  eighteen  months  after  the  death,  within  this  state, 
of  a  person  against  whom  a  cause  of  action  exists,  or  of  a 
person  who  shall  have  died  within  sixty  days  after  an  attempt 
shall  have  bcfn  made  to  commence  an  action  against  him  pur- 
suant to  the  provisions  of  section  three  hundred  and  ninety-nine 
of  this  act,  is  not  a  part  of  the  time  limited  for  the  commence- 
ment of  an  action  against  his  cx<?cutor  or  administrator.  If 
letters  testamentary  or  letters  of  administration  upon  his  estate 
are  not  issued,  within  this  state,  at  least  six  months  before  the 
expiration  of  the  time  to  bring  the  action,  as  extended  by  the 
foregoing  provision  of  this  section,  the  term  of  one  year  aftt^r 
such  letters  arc  issued  is  not  a  part  of  the  time  limit;ied  for  the 
commencement  of  such  an  action.  The  time  during  which  an 
action  is  pending  in  a  court  of  record  between  a  person  or  per- 
sons and  an  executor  or  administrator,  wherein  the  person  or 
persons  claim  to  recover  from  the  executor  or  administrator  any 
money  or  other  proi)erty  claimed  by  said  executor  or  admin- 
istrator to  belong  to  the  estate  of  the  decedent,  or  is  embraced 
in  the  inventory  of  the  assets  of  said  decedent's  estate,  is  not  a 
part  of  the  time  limited  for  the  commencement  of  an  action 
against  an  executor  or  administrator,  for  a  claim  against  the 
estate  of  the  decedent  until  the  final  determination  of  the  action 
brought  to  recover  said  or  other  property  claimed  by  said  execu- 
tor or  administrator  to  belong  to  said  decedent's  estate: 

1.  Where  the  claim  against  the  estate  of  the  decedent  is 
liquidated  by  the  recovery  of  a  judgment  thereon  against  an 
executor  or  administrator  in  an  action  in  a  court  of  record  or 
under  section  twenty-seven  hundred  and  eighteen  of  this  code, 
after  trial  on  the  merits. 


*  flee  ante,   fi   890. 
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2.  Where  a  legatee  brings  an  action,  or  inBtitutes  a  proceeding, 
4^iiist  an  executor  or  administrator  with  the  will  annexed,  to 
enforce  the  payment  of  a  legacy. 

L.  1£91.  cb.  70;  L.  1896,  ch.  897.    In  effect  May  26,  1896. 


i  464.  lA  unitM  br  aliens,  time  of  dUabiUtr  in  e«ae  •! 
war  to  1»e  dednotcd. 

Where  a  person  Is  disabled  to  sue  in  the  courts  of  the  State, 
by  reason  of  either  party  being  an  alien  subject  or  citizen  of  a 
country,  at  war  with  the  United  States,  the  time  of  the  continn- 
ance  of  the  disability  is  not  a  part  of  the  time  limited  for  the 
commc'ncement  of  the  action. 

Oi.  Proc.,  fi  103,  am'd. 

i  4C5.    Froviaion  -vrhcre  Jndfrment   Kiui  been  reveraod. 

If  an  action  is  commenced  within  the  time  limited  therefor, 
and  a  jndgment  therein  is  reversed  on  appeal,  without  awarding 
a  new  trial,  or  the  action  is  terminated  in  any  other  manner 
than  by  a  voluntary  discontinuance,  a  dismissal  of  the  complaint 
for  neglect  to  prosecute  the  action,  or  a  final  judgment  upon 
the  merits;  the  plaintiff,  or,  if  he  dies,  and  the  cause  of  actiou 
nmriTes,  his  representative,  may  commence  a  new  action  for 
the  same  cause,  after  the  expiration  of  the  time  so  limited,  and 
within  one  year  after  such  a  reversal  or  termination. 

Id..  I  104. 

S  408.    Stay  by  injanotion,  ete,*  to  be  dedaeted. 

Where  the  commencement  of  an  action  has  been  stayed  by 
injunction,  or  other  order  of  a  court  or  judge,  or  by  statutory 
int>hibition,  the  time  of  the  continuance  of  the  stay  is  not  a 
part  of  the  time,  limited  for  the  commencement  of  the  action. 

M..  i  105.  am'd.     See  |  1928. 

I  -lOT.  Certain  actiona  by  a  principal,  for  miaoondact 
of  an  airent,  ete. 

Where  an  injury  results  from  the  act  or  omission  of  a  deputy 
or  agent,  the  time,  within  which  an  action  to  recover  damages 
by  reason  thereof,  must  be  commencetl  by  the  principal,  against 
the  deputy  or  agent,  must  be  computed  from  the  time,  when  a 
JQdgment  against  the  principal,  for  the  act  or  omission,  is  first 
recorered  by  the  aggrieved  person;  and  a  subsequent  reversal 
Of  letting  aside  of  the  judgment  does  not  extend  the  time. 

}  408.    Disability  ntnat  exist  vrbcn  rlirbt  aceraea. 

A  person  cannot  avail  himself  of  a  disability,  unless  it  existed 
when  his  right  of  action  or  of  entry  accrued. 
Oo.  PtM.,  I  106,  am'd. 


i  400.  If  aeveral  dlaabilitiea,  no  limitation  nntil  all 
reaioved. 

Where  two  or  more  disabilities  co-exist,   when   the  right  of 
action  or  of  entry  accrues,  the  limitation  does  not  attach,  until 
aD  are  removed. 
Id..  I  107.  am'd. 

t  410.  Provlaion  wben  tbe  action  cannot  be  malntainaA 
witboat  a  demand. 

Where  a  right  exists,  but  a  demand  is  necessary  to  entitle  a 
person  to  maintain  an  action,  th#time,  within  which  the  action 
msst  be  eommenced,  must  be  computed  from  the  time,  when  the 
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right   to   make   the   demand   is   complete;   except   in  one  of  the 
following  cases: 

1.  Where  the  right  grows  out  of  the  receipt  or  detention  of 
money  or  property,  by  an  agent,  trustee,  attorney,  or  other  per- 
son acting  in  a  iiduciary  capacity,  the  time  must  be  computc<i 
from  the  time,  when  the  person,  having  the  right  to  make  the 
demand,  has  actual  knowledge  of  the  facts,  upon  which  thai 
right  depends. 

2,  Where  there  was  a  deposit  of  money,  not  to  be  repaid  nt 
a  fixed  time,  but  only  upon  a  special  demand^  or  a  delivery  uf 
personal  property,  not  to  be  returned,  specifically  or  in  kind, 
at  a  fixed  time  or  upon  a  fixed  contingency,  the  time  must  be 
computed  from  the  demand. 

S411.  ProTi»ion  In  caae  of  ■ii1»iiiiBBlott  to  avMtr&tloB. 

Where  the  persons,  who  might  be  adverse  parties  in  an  action, 
have  entered  into  a  written  agreement  to  submit  to  arbitration, 
or  to  refer  the  cause  of  action,  or  a  controversy  in  which  it 
might  be  available,  or  have  entered  into  a  written  submission 
thereof  to  arbitrators;  and  before  an  award,  or  other  determina- 
tion thereupon,  the  agreement  or  submission  is  revoked,  so  as 
to  render  it  ineffectual,  by  the  death  of  either  ^party  thereto,  or 
by  the  act  of  tLe  person  against  whom  the  action  might  hate 
been  brought;  or  tte  execution  thereof,  or  the  remedy  upon  an 
award  or  other  determination  thereunder,  is  stayed  by  injunc- 
tion, or  other  order  procured  by  him  from  a  competent  court  or 
judge:  the  time  which  has  elapsed,  between  the  entering  into 
the  written  submission  or  agreement,  and  the  revocation  thereof 
or  the  expiration  of  the  stay,  is  not  a  part  of  the  time,  limitpd 
for  the  commencement  of  the  action. 

S    412.     Provlalon    vrlieii    action    la    dlaoontlnn«d9    ete^ 
nfter  ana^ver. 

Where  a  defendant  in  an  action  has  interposed  an  answer,  in 
support  of  which  he  would  be  entitled  to  rely,  at  the  trial,  upon 
a  defence  or  counterclaim  then  existing  in  his  favor,  ihe 
remedy  upon  which  at  the  time  of  the  commencement  of  the 
action,  was  not  barred  by  the  provisions  of  this  chapter;  and 
the  complaint  is  dismissed,  or  the  action  is  discontinued,  or 
abates  in  consequence  of  the  plaintiff's  death;  the  time  which 
intervened,  between  the  commencement  and  the  termindtioo 
of  the  action,  is  not  a  part  of  the  time,  limited  for  the  commence- 
ment of  an  action  by  the  defendant,  to  recover  for  the  cause 
of  action  so  interposed  as  a  defence,  or  to  interpose  the  siune 
defence  in  another  action  brought  by  the  same  plaintiff,  or  a 
person  deriving  title  from  or  under  him. 

S   413.     Ho^v   objection   talcen,   nnder   tbia    ebapter. 

The  objection,  that  the  action  was  not  commenced  within  the 
time  limited,  can  be  taken  only  by  answer.  The  correspondiM? 
objection  to  a  defence  or  counterclaim  can  be  taken  only  by 
reply;  except  where  a  reply  is  cot  required,  in  order  to  enable 
the  plaintiff  to  raise  an  issue  of  fact,  upon  an  allegation  con- 
tained in  the  answer. 

Go.   Proc.,   xmrt  of  |  74. 

fi  414.    Caaea  to  ivbiob   tbia  cbapter  appllea. 

The  provifiions  of  this  chapter  apply,  and  constitute  the  only 
rules  of  limitation  applicable,  to  a  civil  action  or  special  pro- 
ceeding, except  in  one  of  the  following  cases: 
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1.  A  case,  where  a  different  limitation  is  specially  prescribed 
by  law,  or  a  shorter  limitation  is  prescribed  by  the  written 
contract  of  the  parties. 

2.  A  cause  of  action  or  a  defence  which  accrued  before  the 
first  day  of  July,  1848.  The  statutes  then  in  force  govern,  with 
respect  to  such  a  cause  of  action  or  defence. 

3.  A  case,  not  included  in  the  last  subdivision,  in  which  n 
person  is  entitled,  when  this  act  takes  effect,  to  commence  nn 
action,  or  to  institute  a  special  proceeding,  or  to  take  any  pro- 
ceeding therein,  or  to  pursue  a  remedy  upon  a  judgment,  where 
be  commences,  institutes,  or  otherwise  resorts  to  the  sam*^, 
before  the  expiration  of  two  years  after  this  act  takes  effei-t; 
in  either  of  which  cases,  the  provisions  of  law  applicable  thereto, 
immediately  before  this  act  takes  effect,  continue  to  be  so  appli- 
cable, notwithstanding  the  repeal  thereof. 

4.  A  case,  where  the  time  to  commence  an  action  has  expired, 
when  this  act  takes  effect. 

Tbe  word,  "  action",  contained  in  th«s  chapter,  is  to  be  con- 
strued, when  it  is  necessary  so  to  do,  as  including  a  special  pro- 
teeding,  or  any  proceeding  therein,  or  in  an  action. 

I  415»  Mode  of  computing  periods  of  limitation. 

The  periods  of  limitation,  prescribed  by  this  chapter,  except 
at  otherwise  specially  prescribed  therein,  must  be  compute*! 
from  the  time  of  the  accruing  of  the  right  to  relief  by  action, 
special  proceeding:,  defence,  or  otherwise,  as  the  case  requires, 
to  the  time  when  the  claim  to  that  relief  Is  actually  interposed 
^  the  party,  a?  a  plaintiff  or  a  defendant,  in  the  particular 
■cUon  or  special  proceeding. 

75 


g§  416-17  SERVICE  OF  SUMMONS.         c  6,  t.  1,  a.  1 

CHAPTER  V. 
Commencement  of  and  Parties  to  an  Action. 

TITLK  I.—  CommeHceineHt  of  ah  Action. 
TITLE  II.—  PArtlM  to  u  Aetlon. 

TITLE  I. 
Commenceiiieiit  of  an  action. 

Article  1.  Tho  Hummonfi  and  acoompaDytng  papeni;   pprmnal  aerrloe  thtfcaf; 
appearance  of  the  defendant. 
2.   Substitutes  for  personal  service  in  special  ca^es. 

ARTICLE    FIRST. 

The  summons  and  accompanying  papers;  personal  service  thereof; 

appearance  of  the  defendant. 

Sec.   416.   Action    to  be  commenced   by   summons;    time   wUen   court   acquiics 
Jurtmllction. 

417.  RequlKlteH  of  nummons. 

418.  Form   of  summons. 

419.  Service  uf  copy  complaint  or  notlf^  vrlth  summons;   consequence  of 

failure. 

420.  CaKes  where  such  service  must  be  made. 

421.  Appearance   of  defendant. 

422.  When   defendant   must  answer  befon>  time  to  appear  expires. 

423.  Notice  of  no  pernonal  claim :  effect  of  swTvlce  thereof. 

424.  Effect  of  voluntary  appearance. 

423.    Summons;   when  and  by  whom  Horvtsl.      Sheriff's  duty. 

426.  How   iiersonal  service  of  Kummons  mad(>  uiK>n  a   natural  perwm. 

427,  42K.    Id. :  In  certain  cases  of  Infancy,  or  lunacy,  etc..  not  Judicially 

declared. 

429.  Id.  :    when   delivery   of   copy   to  lunatic   dispensed   with. 

430.  Deslxiiation,  by  a  resident,  of  a  perwrn  upon  whom  to  serve  a  ran- 

monH  durlnff  hln  absence ;   effect  and   revocation    thereof. 

431.  How  personal  8<»rvlce  of  summons  made  upon  a  domestic  corpora tloo. 

432.  Id. ;   upon   a   foreign  conwratlon. 

433.  Service  of  pn>ce**s.   etc.,   to  commence  a  special  proceeding. 

434.  I*r»of  of  service  of  summonM,  etc.  ;  how  made. 

S  41G.  Action  to  be  oommenced  by  ■mnmoiia;  time  frbea 
court  acauireii  Juriaidlction. 

A  civil  action  is  commonood  by  the  service  of  a  summons. 
But  from  the  time  of  the  ^rnutiuK  of  a  provisional  remedy,  the 
court  acquires  jurisdiction,  and  has  control  of  all  the  subsequent 
proceedings.  NevertheleKs,  jurisdiction  thus  acquired  is  condi- 
tional, and  liable  to  be  divested,  in  a  case  where  the  jurisdiction 
of  the  court  is  made  dependent,  by  a  special  provision  of  law. 
upon  some  act,  to  be  dime  after  the  granting  of  the  provisional 
rt^medy. 

Co.   Proc,   part  of  |   127.   and  id.,   |   139. 

I  417.    [Am'd,   1870.]      Reqnialtea   of  ■nmmona. 

The  summons  must  contain  the  title  of  the  action,  specifyinjr 
the  court  in  which  the  action  is  brought,  the  names  of  the  par- 
ties to  the  action,  and,  if  it  is  brought  in  the  supreme  court,  thf 
name  of  the  county  in  which  the  plaintiff  desires  the  trial:  and 
it  must  be  subscribiMl  by  the  plaintiff's  attorney;  who  must  add 
to  his  signature  his  office  address,  specifying  a  place  within  the 
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^te  where  there  is  a  post-office.    If  in  a  city,  he  mast  add  the 
street,  and  the  street  number,  if  any,  or  other  suitable  designa- 
tion of  the  particular  locality. 
Co.  Proc.,   I   128,    remodelled.    See   ante.    |  65. 

(  418.    [Am*d,  1877.]       Form  of  summons. 

The  Bummons,  exclusiye  of  the  title  of  the  action  and  the  su}>- 
Kription,  must  be  substantially  in  the  follow ingf  form,  the  blanks 
beii^  properly  filled: 

**To  the  above  named  defendant:  You  are  hereby  snmmoaed 
to  answer  the  complaint  in  this  action,  and  to  serve  a  copy  of 
your  answer  on  th^  plaintiff's  attorney  within  twenty  days  after 
the  service  of  this  summons,  exclusive  of  the  day  of  service; 
and  m  case  of  your  failure  to  appear  or  answer,  judgment  will 
be  taken  against  you  by  default,  for  the  relief  demanded  In 
the  complaint.     Dated  ." 

The  summons  is  deemed  the  mandate  of  the  court. 

See  Co.  Proc.,  f  129. 

I  419.  [Am*d,  1870.]  Ser-rlce  of  copy  complaint  or  notice 
iHth  ■nmntonsi  conseanence   of  fallnre. 

A  copy  of  the  complaint  may  be  served  with  the  summons. 
If  a  cc^y  of  the  complaint  is  not  served  with  the  summons,  the 
plaintiff  cannot  take  judgment  by  default,  without  application  to 
the  court,  unless  either  the  defendant  appears,  or  by  a  notice 
Is  served  with  the  summons,  stating  the  sum  of  money  for  which 
jadgment  will  be  taken,  and  the  case  is  one  embraced  in  the 
next  section. 
M.  See  port,   |  1212,  and  if  422,  479. 

I  420.  [Am'd»  1877.]  Cases  where  Bncli  serTlce  mnst  be 
made. 

Judgment  may  be  taken  without  application  to  the  court,  where 
the  eompiniut  sets  forth  one  or  more  causes  of  action,  each  con- 
sisting of  the  breach  of  an  express  contract  to  pay,  absolutely 
ot  upon  a  contingency,  a  sum  or  sums  of  money,  fixed  by  the 
terms  of  the  contract,  or  capable  of  being  ascertained  tbi?refrom, 
by  eomputation  only;  or  an  express  or  implied  contract  to  pay 
money  received  or  disbursed,  or  the  value  of  property  delivered, 
or  of  services  rendered  by,  to,  or  for  the  use  of,  the  defendant 
or  a  third  person;  and  thereupon  demands  judgment  for  a  sum 
of  money  only.  This  section  includes  a  case,  where  the  breach 
of  the  contract,  sot  forth  in  the  complaint,  is  only  partial;  or 
vhere  the  complaint  shows  that  the  amount  of  the  pIuintifTs 
demand  has  been  reduced  by  payment,  counterclaim,  or  other 
credit. 

U.  8ee  post.    {  1212. 

i  421.    App«*arnnee  of  defendant. 

The  defendant's  appearance  mnst  be  made  by  serving  upon 
the  plaintiffs  attorney,  wlthm  twenty  days  after  service  of  the 
tonimoDs,  exclusive  of  the  day  of  service,  a  notice  of  appearance, 
w  a  copy  of  a  demurrer  or  of  an  answer.  A  notice  or  pleading, 
•0  serrcKl,  must  be  subscribed  by  the  defendant's  attorney,  who 
nniBt  add  to  his  signaiure  his  office  address,  with  the  particulars 
pn>smbed  in  section  417  of  this  act,  coDceming  the  office  address 
of  the  plaintiflTs  attorney. 
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i  422.  [Am*d,  18 « 7.]    WliLen  defendant  ukuxt  answer  beton 
time  to  appear  expires. 

A  defendant,  upon  whom  the  plaintiff  has  served,  with  the 
suDinions,  a  copy  of  the  complaint,  must  serve  a  copy  of  his 
demurrer  or  answer  upon  the  plaintiff's  attorney,  before  the 
expiration  of  the  time,  within  which  the  summons  requires  hiin 
to  answer.  If  a  copy  of  the  complaint  is  not  so  served,  a  notice 
of  nppearance  entitles  him  only  to  notice  of  the  subsequent  pro- 
ceedings, unless  within  the  same  time  he  demands  the  service 
of  H  copy  of  the  complaint  as  prescribed  in  section  four  hundred 
and  seventy-nine  of  this  act. 
8m  Oo.  Proe.,  fi  180  and  148.       See  ||  419.  479. 

S  423.  [Am*d,  1877.]  Notice  of  no  personal  claim;  efleet 
of   service   thereof. 

Where  a  personal  claim  is  not  made  against  a  defendant,  a 
notice^  subscribed  by  the  plaintiff's  attorney^  setting  forth  the 
general  object  of  the  action,  a  brief  description  of  the  property 
affected  by  it,  if  it  affects  specific  real  or  personal  property, 
and  that  a  nersonal  claim  is  not  made  against  him,  may  be 
served  with  the  summons.  If  the  defendant  so  served^  nnreasoik- 
ably  defends  the  action,  costs  may  be  awarded  agamst  him. 

"  Id.,  f  181. 

§  484.    Bfleet  of  voluntary  appearance. 

A  voluntary  general  appearance  of  the  defendant  is  equivalent 
to  personal  service  *or  the  summons  upon  him. 
Id.,  tnrt  of  I  189. 

§  425.  Snntmonsi  ivKen  and  by  ivliom  served.  8heriA*s 
dnty. 

The  summons  may  be  served  by  any  person,  other  than  a  party 
to  the  action,  except  where  it  is  otherwise  specially  prescribed  by 
law.  The  plaintiff's  attorney  may,  by  an  indorsement  on  the 
summons,  fix  a  time  within  which  the  service  thereof 
must  be  made:  in  that  case,  the  service  cannot  be  made  after- 
wards. Where  a  summons  is  delivered  for  service  to  the  sheriff 
of  the  county,  wherein  the  defendant  is  found,  the  sheriff  naubt 
serve  it,  and  return  it,  with  proof  of  service,  to  the  plaintiff's 
attorney,  with  reasonable  diligence. 

Id.,  i  133,  am'd.     See  ft  1886. 

S  42<{.  [Am'd,  1870,  1918.1  How  personal  service  of  sum- 
mons made  npon  a  natural  person. 

Personal  service  of  the  summons  upon  a  defendant,  being:  a 
natural  person,  must  be  made  by  delivering  a  copy  thereof, 
within  the  State,  as  follows: 

1.  *If  the  defendant  is  an  infant,  under  the  age  of  fourteen 
years,  to  his  father,  mother  or  guardian;  or,  if  there  is  none 
within  the  state,  to  the  person  having  the  care  and  control  of 
him.  or  with  whom  he  resides,  or  in  w^hose  service  he  m  em- 
ployed. If  the  defendant  is  an  infant  over  the  age  of  fourteen 
years,  to  the  infant  in  person,  and  also  to  his  father,  mother 
or  guardian;  or,  if  there  is  none  within  the  state,  to  the  person 
having  the  care  and  control  of  him,  or  with  whom  he  resided,  or 
in  whose  service  he  is  employed.  Where  the  defendant  is  an 
infant  under  the  age  of  fourteen  years,  the  court  shall,  in  the 
defendant's  interest,  make  an  order,  reiiniring  a  copy  of  the 
summons  to  be  also  delivered,  in  behalf  of  the  defendant,  to  a 
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person  desij^nated  in  the  order,  and  that  service  of  the  summons 
shall  not  be  deemed  complete  until  it  ia  so  delivered.  Where  the 
defendant  is  an  infant  over  the  age  of  fourteen  years  a  similar 
order  may  be  made  by  the  court  in  its  discretion,  with  or  without 
application  therefor. 
8uba.  Am'd  by  L.  1913,  ch.  279.     In  effect  Sept.  1.  1013. 

2.  If  the  defendant  is  a  person  judicially  declared  to  be  incom- 
petent to  manage  his  affairs,  in  consequence  of  lunacy,  idiocy, 
or  habitual  drunkenness,  and  for  whoin  a  committee  has 
been  appointed,  to  the  committee,  and  also  to  the  defendant  in 
person, 

3.  If  the  action  is  against  a  sheriff,  for  a  cause  specified  in 
section  one  hundred  and  fifty-eight  of  this  act,  by  delivering  it 
to  the  defendant  in  person,'  or  to  his  under-sheriff  in  person,  or 
at  the  office  of  the  sheriff  during  the  hours  when  it  is  required 
b}r  law  to  be  kept  open,  to  a  deputy-sheriff  or  a  clerk  in  the 
employment  of  the  sheriff,  or  other  person  in  charge  of  the  ofllce. 

4.  In  any  other  case,  to  the  defendant  in  person. 

Cb.  Pfoc.,  S  184,  rabd.  2,  3,  and  4.    Bee  If  427-9,   17K6,  post.        Am'd  by  L. 
Iit79,  eh.  542. 

i  427.  [Am'dy  1813.1  Id.|  In  certain  eaa«a  of  Infancy^  or 
lunacy,  etc.,  not  Judicially  declared. 

If  the  court  has,  in  its  opinion,  reasonable  ground  to  believe, 
that  the  defendant,  by  reason  of  habitual  drunkenness,  or  for 
any  other  cause,  is  mentally  incapable  adequately  to  protect  his 
rights,  although  not  judicially  declared  to  be  incompetent  to 
manage  his  affairs^  the  court  may,  in  its  discretion,  with  or 
without  an  application  therefor,  and,  in  the  defendant's  interest, 
make  an  order,  requiring  a  copy  of  the  summons  to  be  also 
delivered,  in  behalf  of  the  defendant,  to  a  person  designated  in 
the  order,  and  that  service  of  the  summons  shall  not  be  deemed 
complete,  until  it  is  so  delivered. 
Am'd  U  1913,  cb.  270.     In  effect  Sept.  1.  1913. 

I  428.  Tbe  aamc. 

In  a  case  specified  in  subdivision  first  or  second  of  section 
four  hundred  and  twenty-six  of  this  act,  where  the  court  has, 
in  its  opinion,  reasonable  ground  to  believe  that  the  interest  of 
the  person,  other  than  the  defendant,  to  whom  a  copy  of  the 
summons  has  been  delivered,  is  adverse  to  that  of  the  defendant, 
or  that,  for  any  reason,  he  is  not  a  fit  person  to  protect  the 
rights  of  the  defendant,  it  may  likewise  make  an  order,  as  pre- 
s^bed  in  the  last  section.  In  a  case  specified  in  subdivision 
second,  the  court  may,  as  a  Ipart  of  the  same  order,  or  by  a 
M-parate  order,  made  in  like  manner  and  upon  like  ground,  at 
sny  stage  of  the  action,  appoint  a  special  guardian  ad  litem 
to  conduct  tbe  defence  for  the  incompetent  defendant,  to  the 
exclusion  of  the  committee,  and  with  the  same  powers,  and 
subject  to  the  same  liabilities^  as  a  committee  of  the  property. 

}420.  Id.  I  ivKen   dellTcry   of   copy   to   lunatic   dispenaed 

Where  the  defendant  has  been  judicially  declared  to  be  incom- 
petent to  manage  his  affairs,  in  consequence  of  lunacy,  and  it 
appears  satisfactorily  to  the  court,  by  affidavit,  that  the  delivery 
of  a  ropy  of  the  summons  to  him,  in  person,  will  tend  to  apprn- 
Ute  his  disorder,  or  to  levseii  the  pivbability  of  his  recovery. 
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the  court  maj  make  an  order,  dispensing;  with  such  deliyery. 
In  that  case  a  delivery  of  a  copy  of  the  summcAis,  to  a  com- 
mittee duly  appointed  for  him,  is  sufficient  personal  service  upon 
the  d-efendant. 

I  480.  [Am'd,  1S99.1  DeMifrnatlon,  by  a  reaident,  of  a  per- 
son upon  -vrhom  to  aerve  a  •mnmoiifli  dnrlns  hia  alMieiice; 
effect  and  revocation  thereof. 

A  resident  of  the  state,  of  full  age,  may  execute,  under  his 
hand,  and  ^knowledge,  in  the  manner  required  by  law  to  entitle 
a  deed  to  be  i^ecorded,  a  written  designation  of  another  resident 
of  the  state,  as  a  person  upon  whom  to  serve  a  summons,  or  any 
process  or  other  paper  for  the  commencement  of  a  civil  special 
proceeding,  in  any  court  or  before  any  otiicer,  during  the  absence 
trom  the  state  of  New  York  of  the  person  making  the  designa- 
tion; and  may  file  the  same,  with  the  written  consent  of  the 
person  so  designated,  executed  and  acknowledged  in  the  same 
manner,  in  the  office  of  the  clerk  of  the  county,  where  the  person 
making  the  designation  resides.  The  designation  must  specif^' 
the  occupation,  or  other  proper  addition,  and  the  residence  of  the 
person  making  it,  and  also  of  the  person  designated;  and  it  re- 
mains in  force  during  the  period  specified  therein,  if  any;  or,  if  no 
period  is  specified  for  that  purpose,  for  three  years  after  the 
filing  thereof.  But  it  is  revoked  earlier,  by  the  death  or  legal 
incompetency  of  either  of  the  parties  thereto;  or  by  the  filing  of  a 
revocation  thereof,  or  of  the  consent,  executed  and  acknowledged 
in  like  manner.  The  clerk  must  file  and-  record  such  a  designa- 
tion, consent,  or  revocation;  and  must  note,  upon  the  record  of 
the  original  designation,  the  filing  and  recording  of  a  revocation. 
While  the  designation  remains-  in  force,  as  prescribed  in  this 
section,  a  summons,  or  any  process  or  other  paper  for  the  com- 
mencement of  a  civil  special  proceeding,  against  the  person  mak- 
ing it,  in  any  court  or  before  any  officer,  may  be  served  upon  the 
person  so  designated,  in  like  manner  and  with  like  effect,  as  if  it 
were  served  personally  upon  the  person  making  the  designation, 
norwithstanding  the  return  of  the  latter  to  the  state  of  New  York, 

L.  1899,  ch.  524.     In  effect  Sept.  1,  1899. 

f  431.  HoiT  peraonal  *  serrlce  of  snmmoas  made  apon  a 
domestic  corporation. 

Personal,  service  of  the  summons  upon  a  defendant,  being  a 
domestic  corporation,  must  be  made  by  delivering  a  copy  thereof, 
within  the  State,  as  follows: 

1.  If  the  action  is  against  the  mayor,  aldermen,  and  com- 
monalty of  the  city  of  New- York,  to  the  mayor,  comptroller,  or 
counsel  to  the  corporation. 

2.  If  the  action  is  against  any  other  city,  to  the  mayor,  treas- 
urer, counsel,  attorney,  or  clerk;  or,  if  the  city  lacks  either  of 
those  officers,  to  the  officer  performing  corresponding  functions, 
under  another  name. 

3.  In  any  other  case,  to  the  president  or  other  head  of  the 
corporation,  the  secretary  or  clerk  to  the  corporation,  the  cashier, 
the  treasurer,  or  a  director  or  managing  agent. 

I  482.  [Am'd,  1877,  1003,  1900.]  Id.;  upon  a  foreign  cor«* 
poratlon. 

Personal  service  of  the  summons  upon  a  defendant,  being:  a 
foreign  corporation,  must  be  made  by  delivering  a  copy  thereof, 
within  the  state,  as  follows: 
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1.  [Am'd,  1908.]  To  the  president,  rice-president,  treasurer, 
asststant  treasurer,  secretary  or  assistant  secretary;  or,  if  the 
corporation  lacks  either  of  those  officers,  to  the  officer  performing 
corregponding  functions,  under  another  name. 

2.  [Am'dy  looo.j  To  a  person  designated  for  the  purpose  as 
proTided  in  section  sixteen  of  the  general  corporation  law. 

3.  If  such  a  designation  is  not  in  force,  or  if  neither  the  person 
designated,  nor  an  officer  specified  in  subdivision  first  of  this 
section,  can  be  found  with  due  diligence,  and  the  corporation  has 
property  within  the  state,  or  the  cause  of  action  arcwe  therein; 
to  the  cashier,  a  director,  or  a  managing  agent  of  the  corpora- 
tion, within  the  state. 

4.  [Added,  1909.]  If  the  person  designated  as  provided  in 
section  sixteen  of  the  general  corporation   law  die*  or  removes 

'  from  the  place  where  the  corporation  has  its  principal  place  of 
bugiDess  within  the  state  and  the  corporation  does  not  within 
thirty  days  after  such  death  or  removal  designate  in  like  manner 
another  person  upon  whom  process  against  it  may  be  fierved 
within  the  state,  process  against  the  corporation  in  an  action 
upon  any  liability  incurred  within  this  state  or  if  the  corporation 
has  property  within  the  state  may  after  such  death,  removal  or 
rerocation  and  before  another  designation  is  made  be  served  upon 
the  ^secretary  of  state.   • 

Co  Proe.,  f  134.  part  of  snbd.  1,  and  h.  1855,  ch.  279,  |S  1-3 ;  L.  1903, 
«.  311.  Am'cl  by  L.  1909,  ch.  63.  Also  partly  repealed  by  L.  1909,  ch.  28. 
S«  CoDM>Udated  Ijlw9.  tit.  General  Corporation  Ijelw,  |  16,  and  Code  Civ. 
"oe^  I  931a.  See  note  40  of  notes  of  Board  of  Statatory  Ck>n80lldatlon  at 
flid  of  Code. 

I  4:18.  Sl«rirlee    of   proccaa,    etc^    to    commence    a    •peclal 

P'oeeea  i  t^g» 

The  provisions  of  this  article,  relating  to  the  mode  of  service 
of  a  summons,  apply  likewise  to  the  service  of  any  process  or 
other  paper,  whereby  a  special  proceeding  is  commenced  in  a 
court,  or  before  an  officer,  except  a  proceeding  to  punish  for 
contempt,  and  except  where  special  provision  for  tne  service 
thereof  is  otherwise  made  by  law. 
S»  L.  1855,  ch.  279,  |  4  (3  Bdm.  685).     See  H  425,  2000. 

I  434,  Proof  of  •errlce  of  aBmmonfi,  etc.i  hovr  made. 

Proof  of  service,  as  prescribed  in  this  article,  must  be  made 
by  affidavit,  except  as  follows: 

If  the  service  was  made  by  the  sheriff,  it  may  be  proved  by 
htt  certificate  thereof. 

2.  If  the  defendant  served  is  an  adult,  who  has  not  been  judi- 
cially declared  to  be  incompetent  to  manage  his  affairs,  the 
•^mce  may  be  proved  by  a  written  admission,  signed  by  him, 
Md  either  acknowledged  by  him,  and  certified  in  like  manner 
M  a  deed  to  be  recorded  in  the  county,  or  accompanied  with 
the  affidavit  of  a  person,  other  than  the  plaintiff,  showing  that 
the  signature  is  genuine. 

A  certificate,  admission,  or  affidavit  of  service  of  a  summons, 
most  state  the  time  and  place  of  service.  A  written  admission 
of  the  service  of  a  summons,  or  of  a  paper  accompanying  the 
same,  importii,  unless  otherwise  expressly  stated  therein,  or 
otherwise  plainly  to  be  inferred  from  its  contents,  that  a  copy 
of  the  paper  was  delivered  to  the  person  signing  the  admission. 
^BhititBte  for  portloiu  of  Co.  Proc.,  i  138.     See  Bale  18. 
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ARTICL.E  SECOND. 

Suhstituies  for  personal  service  in  special  cartes. 

Sec.  435*.  Order  for  Bervlcc  of  Hitmraous  upon  defendant  residing  In  this  Stite, 
upon  what  proof  to  be  made. 

436.  How  service  muMt  be  made. 

437.  Papers  to  be  filed ;   proof  of  werrlce. 

438.  CoHefl    In   which   service   of  gummons  by   publication,   etc.,  majr  b« 

ordered. 

439.  Pai)erK  uixm  which  order  for  publication  may  be  made. 

440.  By  whom  order  may  be  made;  cont(>ntR  of  order. 

441.  WlHti   pablicfttion  moftt  be  commeaced ;    when  service  deemed  on- 

plete. 

442.  Papers  to  b«  filed;  notice  to  defendant. 

443.  Id. :   when  wTvii^e  Is  made  Without  the  State. 

444.  Proof  of  servfct'. 

445.  Defendant,   wben  allowed  to  defend. 

i  43S.  f  Am'd,  18AO,  1013.1  Order  for  aervtce  of  ■nmmoaa 
upon  defendant  renidlns  In  thin  State,  upon  ifrliat  proof  to 
be  in|ide. 

Where  a  summons,  is  issued  in  any  cM>urt  of  record,  an  order 
for  the  service  thereof  upon  a  defendant,  whether  a  domestic 
corporation,  other  than  a  municipal  corporation,  a  joint-stock 
or  other  unincorporated  association  or  a  natural  person,  residioK 
within  the  state  may  be  made  by  the  coun,  or  a  judge  thereof, 
or  the  county  judge  of  the  county  where  the  action  is  triable 
upon  satisfactory  proof,  by  the  aflidavit  of  a  person,  not  a  party 
to  the  action,  or  by  the  return  of  the  slieriff  of  the  county  where 
such  defendant  resides,  or  has  its  principal  office  or  place  of 
business,  that  proper  and  diligent  effort  has  been  made  to  serve 
the  summons  upon  the  defendant  and  that  none  of  the  persons 
mentioned  in  subdivision  three  of  section  four  hundred  and 
thirty-one,  nor  the  president  or  treasurer  of  such  association, 
can  be  found;  or  if  the  defendant  is  a  natural  person,  that  the 
place  of  his  sojourn  cannot  be  ascertained,  or  if  he  is  within  the 
state,  that  he  avoids  service,  so  that  personal  service  cannot  be 
made. 

Part  of  U  1853.  ch.  SIX  (4  Edm.  589).  Am'd  L.  1880,  ch.  535;  L.  1913. 
ch.  230.     In  effect  Sept.  1,  1013.     Sw  |  638,  iJONt. 

I  430.  [Am*dy  1806,  1013.]    How  aerTice  Vkuut  be  made. 

The  order  must  direct  that  the  service  of  the  summons  be 
made,  by  leaving  a  copy  thereof,  and  of  the  order,  if  the  de- 
fendant is  a  domestic  corporation  or  joiu^-stock  or  other  udId- 
coriX)rated  association  at  its  principal  office  or  place  of  bu9!::ess, 
or  if  a  natural  person,  at  the  residence  of  the  defendant,  with  a 
person  of  proper  age,  if  upon  reasonable  application,  admittance 
can  be  obtained,  and  such  person  found  who  will  receive  it;  or. 
if  admittance  cannot  be  so  obtained,  nor  such  a  person  found, 
by  affixing  the  same  to  the  outer  or  other  door  of  the  defendant's 
said  place  of  business  or  office,  or  of  his  residence,  and  by  d<*- 
positing  another  copy  thereof,  properly  enclosed  in  a  post-paid 
wrapper,  addressed  to  the  defendant  at  its  said  principal  office  or 
place  of  businesQj,  or  to  him  at  his  place  of  residence,  in  the  post- 
office  at  the  place  whfere  he  resides,  or  where  said  officd,  place 
of  business  or  residence  is  located,  or  upon  proof  beinf?  made  b; 
affidavit  that  no  such  residence  can  be  found,  service  of  the 
summons  may  be  made  in  such  manner  as  the  court  may  direct* 

Part  of  L.  1853.  ch.  511.  Am'd  L.  1896.  cb.  562;  L.  1913,  ch.  230.  b 
tffect  tk>pt.  1,  lUia. 
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I  -137.  Papers  to  be  filed  (  proof  of  iiervlce. 

The  order,  and  the  papers  upon  which  it  was  granted,  mast 
bo  filed,  and  the  service  must  be  made,  within  ten  days  after 
the  order  is  granted;  otherwise  the  order  becomes  inoperatiye. 
On  filiag  an  affidavit,  showing  service  according  to  the  order 
the  summons  is  deemed  served,  and  the  same  proceedings  may 
be  taken  thereupon,  as  if  it  had  been  served  by  publication,  pur- 
suant to  an  order  for  that  purpose,  made  as  prescribed  in  the 
next  section. 

I  438.  [Am'd,  1879,  1884,  1890,  1900,  1913,  1914.]  Caaea  in 
which  aeririce  of  anmmoiiM  by  pablleaton,  etc.,  mar  be 
ordered. 

An  order  directing  the  service  of  a  summons  upon  a  defendant, 
by  publication,  may  be  made  in  either  of  the  following  cases: 

1.  Where  the  defendant  to  be  served  is  a  foreign  corporation; 
or,  is  an  unincorporated  association  consisting  of  seven  or  morc^ 
Iiersons,  having  a  president  and  treasurer,  neither  of  whom  Is  a 
rwiident  of  this  state;  or,  being  a  domes>tic  corporation,  where 
after  diligent  effort,  service  cannot  be  made  within  the  state 
uiKin  the  president  or  other  head  of  the  corporation,  the  secre- 
tary or  clerk  to  the  corporation,  the  cashier,  the  treasurer  or  a 
dirtHrtor  or  managing  agent;  or,  bein^  a  natural  person,  is  not  a 
resident  of  the  state;  or,  where,  after  diligent  inquiry,  the  de- 
teodant  remains  unknown  to  the  plaintiff,  or  the  plaintiff  is^ 
nnahle  to  ascertain  whether  the  defendant  is  or  is  not  a  resident' 
of  the  state. 

2.  Where  the  defendant,  being  a  resident  of  the  state,  has  de- 
parted therefrom,  with  intent  to  defraud  his  creditors,  or  to  avoid 
the  service  of  a  summons;  or  keeps  himself  concealed  therein, 
with  like  inti'nt. 

3.  Where  the  defendant,  being  an  adult,  and  a  resident  of  the 
state,  has  been  continuously  without  the  state  of  New  York 
more  than  six  months  next  before  the  granting  of  the  order, 
and  has  not  made  a  designation  of  a  person,  upon  whom  to 
serve  a  summons  in  his  behalf,  as  prescribed  in  section  four 
hundred  and  thirty  of  this  act;  or  a  designation  so  made  no 
longer  remains  in  force;  or  service  upon  the  person  so  designated 
cannot  hv  made  within  the  state,  afttr  diligent  effort. 

4.  Where  the  complaint  demands  judgment  annulling  a  mar- 
riage, or  for  a  divorce,  or  a  separation. 

5.  Where  the  complaint  demands  judgment,  that  the  defendant 
b«  e^cdoded  from  a  vested  or  contingent  interest  in  or  lien  upon, 
RpH'ific  real  or  personal  property  within  the  state;  or  that  such 
«n  interest  or  lien  in  favor  of  either  party  be  enforced,  regulated, 
defined,  or  limited;  or  otherwise  affecting  the  title  to  such 
property. 

0.  Where  the  defendant  is  a  resident  of  the  state  or  a  domestic 
etirporation;  and  an  attempt  was  made  to  commence  the  action 
aeaiiiiit  the  defendant,  as  required  in  chapter  fourth  of  this  act, 
More  the  expiration  of  the  limitation  applicable  thereto  as  fixed 
in  that  chapter;  and  the  limitation  would  have  expired,  within 
sixty  days  next  preceding  the  application,  if  time  had  not  been 
Wended  by  the  attempt  to  commence  the  action. 
,  7.  Where  the  action  is  against  the  stockholders  of  a  corpora- 
tion, or  joint-stock  company,  and  is  authorized  by  law  of  the 
rtate,  and  the  defendant  is  a  stockholder  thereof.     When  a  copy 
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of  the  summons  is  reauired  by  subdiviBion  first  or  subdWision 
second  of  section  four  nundred  and  twenty-six  of  this  act,  or  by 
section  four  hundred  and  twenty-nine  of  this  act  to  be  delivered 
to  a  person  other  than  the  defendant^  an  order,  directing  the 
service  of  the  summons  upon  such  person  by  publication,  may  be 
made  as  prescribed  in  this  section,  as  if  such  person  was  the 
defendant  in  the  action,  and  upon  a  verified  complaint  and  the 
same  proof  with  respect  to  such  person,  as  is  required  in  the  next 
succeeding  section  with  respect  to  a  defendant.  And  sections  four 
hundred  and  forty  to  four  hundred  and  forty-four  both  inclusive, 
apply  to  the  proceedings  in  like  manner  as  if  such  person  was  a 
defendant. 

Substitute  for  Co.  Proc..  S  135.  Am'd  by  L,  1870.  ch.  542;  L,  1884,  ch. 
390;  L.  1899,  ch.  301;  L.  1900,  cb.  492;  L.  1913,  ch.  179;  L.  1914,  ch. 
340,  In  effect  Sept.  1,  1914. 

f  480.  [Aiu*d,  1870.]  Paper*  upon  ^rhicK  order  for  publi- 
cation may  be  made. 

The  order  must  be  founded  upon  a  verified  complaint,  showing 
a  sufficient  cause  of  action  against  the  defendant  to  be  served, 
and  proof  by  affidavit  of  the  additional  facts  required  by  the  last 
section;  and  also,  where  the  application  is  made  upon  tne  Kround 
that  the  defendant  is  a  foreign  corporation,  or  not  a  resident  of 
the  State,  or  in  a  case  specified  in  subdivision  fourth,  fifth,  or  sev- 
enth of  the  last  section,  that  the  plaintiff  has  been  or  will  be  un- 
,  able,  with  due  diligence,  to  make  personal  service  of  the  summons. 
See  Co.  Proc.,  i  186. 

§  440.  [Am'd,  1880,  1014,  1017,  1018.1  Br  wbom  order 
may  be  made)  contents  of  order. 

The  order  may  be  made  by  the  court  or  by  a  judge  thereof  or 
the  county  judge  of  the  county  where  the  action  is  triable.  It 
must  direct  that  service  of  the  summons,  upon  the  defendant 
named  or  described  in  the  order,  be  made  by  publication  thereof 
in  two  newspapers,  designated  in  the  order  as  most  likely  to  give 
notice  to  the  defendant,  for  a  specified  time,  which  the  judge 
deems  reasonable,  not  less  than  once  a  week  for  six  successive 
w^eeks.  It  must  also  contain,  either  a  direction  that,  on  or  before 
the  day  of  the  first  publication,  the  plaintiff  deposit  in  a  post- 
office,  branch  post-office  or  post-office  station,  one  or  more  sets 
of  copies  of  the  summons,  complaint  and  order,  each  contained  in 
a  securely  closed  post-paid  wrapper,  directed  to  the  defendant,  at 
a  place  specified  in  the  order,  or  a  statement  that  the  court  or 
judge,  being  satisfied,  by  the  affidavits  upon  which  the  order  was 
granted,  that  the  plaintiff  cannot,  with  reasonable  diligrence. 
ascertain  a  place  or  places,  where  the  defendant  would  probably 
receive  matter  transmitted  through  the  post-office,  dispenses  with 
the  deposit  of  any  papers  therein.  When  it  appears  by  the 
affidavits  upon  which  the  order  was  granted  that  the  defendant 
is  within  a  country  with  which  the  United  States  of  America  is 
at  war.  or  in  a  plac**  with  which  by  reason  of  the  existence  of  a 
state  of  war  the  Ignited  States  of  America  does  not  maintain 
postal  communication,  the  order  may  dist)ense  with  the  mailing 
of  any  papers  to  such  defendant,  and  in  lieu  thereof  shall  direct 
that  such  papers  be  mailed  to  such  officer  as  may  have   be^ 
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appointed  by  the  president  of  the  United  States  of  America  to 
take  possession  of  the  property  of  alien  enemies,  at  Washington, 
District  of  Columbia,  on  behalf  of  such  defendant. 

AmM  by  L.  1SS9.  ch.  195;  L.  1914.  ch.  846;  L.  1917,  ch.  98:  L.  1918. 
ch.  309.  In  effe<t  Apr.  23.   1918. 

9  441.  [Am'd,  1877,  £914.]  'When  publication  mnat  lie 
commenced;  trhen  aerTlce  deemed  complete. 

The  first  publication  in  each  newspaper  designated  in  the  order, 
or  personal  service  upon  the  defendant  without  the  State  in  lieu 
thereof,  must  be  made  within  three  months  after  the  order  is 
granted.  For  the  purpose  of  reckoning  the  time  within  which 
the  defendant  must  appear  or  answer,  service  by  publication  is 
complete  upon  the  day  of  the  last  publication,  pursuant  to  the 
order. 

Affl'd  by  U   1877,   ch.   416.  and  L.  1914.   cfa.  346.   in  effect  Seivt.   1.   1914. 

i  442.  [Ani*d»  1077.]  Paper*  to  be  filed  |  notice  to  defend- 
aat. 

Where  service  is  made  by  publication,  the  summons,  complaint, 
and  order,  and  the  papers  upon  wh'ich  the  order  was  made,  must 
be  filed  with  the  clerk,  on  or  before  the  day  of  the  first  publica- 
tion; and  a  notice,  subscribed  by  the  plaintiff*s  attorney,  and 
directed  only  to  the  defendant  or  defendants  to  bo  thus  served, 
substantially  in  the  following  form,  the  blanks  being  properly 
filled  up,  must  be  subjoined  to,  and  published  with  the  summons: 

See  poit,   il   I&41.    1774. 

"  To  :    The  foregoing  summons  is  served  upon  you, 

by  publication,  pursuant  to  an  order  of  "  (naming 

the  judge  and  his  official  title),  **  dated  the         •  day 

of  ,  18    ,  and  filed  with  the  complaint,  in  the 

office  of  the  clerk  of  at  ." 

■ 

I  443.   [Am*d,  1877,  1914,  191G.]      Service  without  state. 

1.  Where  service  is  made  without  the  State  under  an  order 
for  publication  of  the  summons,  the  papers  specificnl  in  the  last 
section  most  be  previously  filed;  and  a  notice  must  be  served  with 
the  summons,  in  all  respects  like  the  notice  required  by  the  last 
Bection,  except  that  the  words,  *'  without  the  State  of  New  York  '*, 
must  be  substituted  for  the  words,  "  by  publication  ". 

2.  In  all  eases  when  publication  is  ordered,  personal  service  of 
a  copy  of  the  summons  and  complaint  and  such  notice,  out  of 
the  state,  is  eiiuivalent  to  publication  and  depcisit  in  the  post-office. 

3.  In  the  cases  si^ecified  in  subdivision  five  of  section  four 
baudred  and  thirty-eight  the  summons  may  be  servinl  without  an 
order,  uiwn  a  defendent  without  the  state  in  the  snme  manner  as 
if  such  service  were  made  within  the  state,  except  that  a  copy  of 
the  complaint  shall  be  annexed  to  and  served  with  the  summons. 

4.  Service  without  the  state  is  complete  ten  days  after  proof 
thereof  is  file<l. 

5.  When  the  summons  is  served  personally  without  the  state 
the  affidavit  of  service  must  show  that  the  perso;i  making  it  is  a 
resident  or  citizen  of  the  state  of  New  York,  or  a  sheriff,  or  under 
sheriflf,  deputy  sheriff,  constable  of  the  county  or  other  political 
mbdivision  in  which  the  service  is  made,  or  an  officer  authorized 
by  the  laws  of  this  state  to  take  acknowledgments  of  deeds  to 
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be  recorded  in  this  state,  an  attorney  and  counsellor  at  law  daly 
qualified  to  practice  in  the  state  where  such  service  is  made  or 
by  a  T'nited  States  marshal. 

When  such  affidavit  is  made  by  a  resident  or  citizen  of  the 
state  of  Xew  York,  his  place  of  residence,  and  street  number, 
if  any,  shall  bo  stated  therein.  The  affidavit  of  service  made 
without  the  state  shall  contain  the  official  designation  of  the 
person  making  it  and  shall  have  annexed  thereto  a  certificate  of 
the  proper  official  showing  that  the  person  before  whom  the 
affidavit  was  sworn  to  was,  at  the  time  of  administering  the 
oath,  qualified  to  act. 

Sabd.   am'd  by  L.   1016>  ch.  439.  In  effect  Sept.  1,  1916. 

6.  A  judgment  shall  be  conclusive  upon  a  defendant  on  whom 
the  summons  is  personally  served  without  the  state,  with  respect 
to  the  property  which  is  the  subject  of  the  action,  or  which  is 
attached  therein,  to  the  same  extent  as  if  the  service  upon  him 
were  made  within  the  state. 

Am'd  by  L.   1877,  cb.   41«,   and  L.   1914,  ch.  346,   in  effect  Sept.  1.   1914. 

S   444.   Proof  of  Herirloe. 

Proof  of  the  publication  of  the  summons  and  notice  mu.st  be 
made  by  the  affidavit  of  the  printer  of  publisher,  or  his  foreman 
or  principal  clerk.  Proof  of  deposit  in  the  post-office,  or  of 
delivery,  of  a  paper  required  to  be  deposited  or  delivered  by  the 
provisions  of  this  article,  must  be  made  by  the  affidavit  of  the 
person,  who  deposited  or  delivered  it. 

Co.  Proc.,   S   138,  subd.  3. 

S  446.  [Am'd,  1877,  1914.]  Defendant  when  allowed  to 
defend.  / 

Where  the  summons  is  served,  pursuant  to  an  order  made 
as  prescribed  in  this  article,  in  any  other  manner  than  personaJly 
without  the  state,  and  the  defendant  ho  served  docs  not  appear; 
he  or  his  representatives,  on  application  and  sufficient  cause 
shown,  at  any  time  before  final  juugnient,  must  be  allowed  to 
defend  the  action;  and,  except  in  an  action  for  divorce,  or  wherein 
the  contrary  is  expressly  prescribed  by  law,  sUch  defendant,  or 
his  representatives,  must,  in  like  manner,  upon  good  cause  shown, 
and  upon  just  terms,  be  allowed  to  defend,  after  final  judgment, 
at  any  time  within  one  year  after  personal  service  of  written 
notice  thereof;  or,  if  such  a  notice  has  nat  been  served,  within 
seven  years  after  the  filing  of  the  judgment-roll.  If  the  defence 
is  successful,  and  the  judgment,  or  any  part  thereof,  has  been 
collected  or  otherwise  enforced,  such  restitution  may  thereupon 
be  compelled,  as  the  court  directs;  but  the  title  to  property,  sold, 
to  a  purchaser  in  good  faith,  pursuant  to  a  direction  contained 
in  the  judgment,  or  by  virtue  of  an  execution  issued  upon  the 
same,  shall  not  be  aflfected  thereby. 

Id.,  part  of  S  135.  See  S  1557,  snbd.  1.  Am'd  by  L.  1877.  ch.  416.  and  L. 
1914.   cii.  346,   in  effect  Sept.   1.  1014. 
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TITLE  H. 
Pft^es  to  an  action* 

Aitldt  1.  PartlM  gtuwrMj. 

2l  PartlM  MTerally  Uable. 

8b  PMitles  prcMecDtlDg  and  defending  as  poor  paiwnk 

4  Infant  plaintiffs  and  defendants. 

ARTICIiB   FIRST. 

Parties  generally, 

lee.  440.  Who  may  bo  Joined  as  plaintiffs. 
447.  Id.;  as  defendants. 
441  Parties  united  In  Interest,  when  to  be  Joined;  wlMn  ons  or  inors 

may  sue  or  defend  for  tbe  whole. 
440.  Party  in  Interest  to  sne.    Tmstee,  etc.,  may  sos  slone. 
4BQ.  When  married  woman  is  a  party. 

451.  When  defendant  or  his  name  Is  unknown. 

452.  When  court   to  decide  controversy  or  to  order  other  parties  to  bo 

brooght  In. 
463.  Supplemental  summons. 

I  44e.  Who  msiy  be  Jolaed  «•  pl«t« tills. 

AU  penons  haying  an  interest  in  the  subject  of  the  action,  and 
in  obtainiiiK  the  judgment  demanded,  may  be  joined  as  plaintiffs, 
except  as  otherwise  expressly  prescribed  in  this  act. 

Ca  Proc.,  I  117. 

f  447.  [Am'd,   1901,   1911.]    Idem)  aa   defendants. 

Any  person  may  be  made  a  defendauf  who  has  or  claims  an 
interest  io  the  controversy  adverse  to  the  plaintiff  or  who  is  a 
necessary  party  defendant  for  the  'complete  determination  or 
settlement  of  a  question  involved  therein,  exc*»pt  as  otherwise 
expressly  prescribed  in  this  act.  In  any  action  brought  affect- 
ing real  estate  upon  which  the  people  of  the  state  of  New  York 
have  or  claim  to  have  a  lien  under  the  transfer  tax  act,  the  said 
people  of  the  state  of  New  York  may  be  made  a  party  defendant 
in  the  same  manner  as  a  private  person,  but  where  the  people 
of  the  state  of  New  York  are  made  a  party  defendant,  as  herein 
provided,  the  complaint  shall  set  forth,  in  addition  to  the  matters 
reqnir2d  to  be  set  forth  by  the  code  of  civil  procedure,  the  name 
<»r  names  of  the  decedent  or  decedents  against  whose  estate  there 
18  an  onpaid  transfer  tax,  the  place  of  residence  of  decedent  at 
the  time  of  death,  the  heirs  at  law  and  next  of  kin  of  decedent 
«nd  if  decedent  left  none  that  fact  shall  be  stated,  whether  dece- 
dent died  testate  or  intestate,  and  whether  the  estate  of  decedent 
ha.<t  been  administered,  and  if  so  where;  and  if  not  administered, 
TOch  facts  shall  be  stated;  and  also  that  the  people  of  the  state  of 
N'ew  York  are  made  a  party  defendant  for  no  other  reason  thnn 
the  lien  of  said  transfer  tax.  Upon  failure  to  state  sn(b  facts, 
the  complaint  shall  be  dismissed  as  to  the  people  of  the  state 
of  New  York.  In  such  a  case  the  summons  must  be  served  on 
the  attorney -general,  who  may  appear  in  behalf  of  the  people. 

M.,  part  of  I  118;  L.  1901,  cb.  600;  L.  1911,  cb.  24,  in  effect  Sept.   1,  1911. 

I  448.  Parties  united  In  Interent,  "vrhen  to  be  Joined t 
when   one    or    more  Tuny  »>ie  or  defend  for  the  ^-hi>:'  ■' 

Of  the  parties  to  the  action,  those  who  are  united  in  interest 

niQst  be  joined  as  plaintiffs  or  defendants,  except  as  otherwise 

•^  - 

*8ee   S    19^9,    post. 
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expressly  prescribed  in  this  act.  But  if  the  consent  of  any  onf, 
who  ought  to  be  joined  as  a  plaintiff,  cannot  be  obtained,  he  may 
be  made  a  defendant,  the  reason  therefor  beiuj?  stated  in  the 
complaint.  And  where  the  question  is  one  of  a  common  or  gen- 
eral interest  of  many  persons;  or  where  the  persons,  who  might 
be  made  parties,  are  very  numerous,  and  it  may  be  impracticable 
to  bring  them  all  before  the  court,  one  or  more  may  sue  or  defend 
for  the  benefit  of  all. 
Id.,   I   119.   am'd. 

I  449.  [Am'd,  1877*1  Party  in  Interest  to  ane.  Tmatee, 
etc.,   may   vue   alone. 

Every  action  must  be  prosecuted  in  the  name  of  the  real  party 
in  interest,  except  that  an  executor  or  administrator,  a  trustee  of 
an  express  trust,  or  a  person  expressly  authorized  by  statute, 
may  sue,  without  joining  with  him  the  person  for  whose  benefit 
the  action  is  prosecuted.  A  person,  with  whom  or  in  whose 
name,  a  contract  is  made  for  the  benefit  of  another,  is  a  trustee 
of  an  express  trust,  within  the  meaning  of  this  section. 
Id.,  part  of  I  111,  and  all  of  I  113. 

I  450.  [Am'd,  1877,  ld70,  1880,  1909.]  Wliea  married 
ivoman   la   a   party. 

In  an  action  or  special  proceeding  a  married  woman  appears, 
prosecutes  or  defends  alone  or  joined  .with  other  parties  as  if 
she  was  single.  It  is  not  necessary  or  proper  to  join  her  husband 
with  her  o",  a.  party  in  any  action  or  special  proceeding  affecting 
her  separate  property.  The  husband  is  not  a  necessary  or  proper 
party  to  an  action  or  special  proceeding  to  recover  damages  to 
the  person,  estate  or  character  of  his  wife.  The  husband  is  not  a 
necessary  or  proper  party  to  an  action  or  special  proceeding  to 
recover  damages  to  the  person,  estate  or  character  of  another 
on  account  of  the  wrongful  acts  of  his  wife  committed  without 
his  instigation. 

L.  1890.  ch.  248.  Am*d  by  I>.  1900,  eh.  05.  Also  partly  repealed  by 
L.  1909,  ch.  10.  S(>e  Cousolidated  Laws,  tit.  l>uuii>8tlo  RelationH  Law,  S  51. 
Hee  note  41  of  notes  of  Board  of  Statutory  ConauIidatfoD  at  end  of  code. 

I   461.    [Am'd,  1870.]     IVlien  defendant  or  his  nan^e  la  na- 

Where  the  plaintiff  is  Ignorant  of  the  name  or  part  of  the  name 
of  a  defendant,  he  may  designate  that  defendant,  in  the  sum- 
mons; and'  in  any  other  process  or  proceeding  in  the  action,  by 
a  fictitious  name,  or  by  as  much  of  his  name  as  is  known,  adding 
a  description,  identifying  the  person  intended.  Where  the  plain- 
tiff demands  judgment  against  an  unknown  person,  he  may 
designate  that  person  as  unknown,  adding  a  description,  tending 
to  identify  him.  In  either  case  the  person  intended  is  thereupon 
regarded'  as  a  defendant  in  the  action,  and  as  sufficiently 
described  therein,  for  all  purposes  including  ser^'ice  of  the  sum- 
mons, as  prescribed  in  article*  second  of  the  last  title.  When  the 
name,  or  the  remainder  of  the  name,  or  the  person,  becomes 
known,  an  order  must  be  made  by  the  court,  upon  such  notice 
and  such  terms  as  it  prescribes,  that  the  proceedings  already 
taken  be  deemed  amended,  by  the  insertion  of  the  true  namv, 
in  place  of  the  fictitious  name  or  part  of  name,  or  the  designa* 
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tion  as  an  unknown  person;  and  that  all  subsequent  proceedings 
be  taken  under  the  trne  name. 
Sobstitote  for  Co.   Proc.,  f  175,  and  portion  of  I  135. 

i  4SX.  rAm*d,  lOOl.]  tThen  coitrt  to  decide  controvevvy* 
or  to  order  other  parties  to  be  brtmiplit  Im. 

The  oonrt  may  determine  the  controversy,  as  between  the  par- 
ties before  it,  where  it  can  do  so  without  pregudice  to  the  rights 
of  others,  or  by  saving  their  rights;  but  where  a  complete  deter- 
miDatiun  of  the  controversy  cannot  be  had  without  the  presence 
of  other  parties,  the  court  must  direct  them  to  be  brought  in. 
And  where  a  person,  not  a  party  to  the  action,  has  an  interest 
in  the  subject  thereof,  or  in  real  property,  the  title  to  which  may 
in  any  manner  be  affected  by  the  judgment,  or  in  real  property 
for  injury  to  which  the  complaint  demands  relief,  and  makes  ap- 
plication to  the  court  to  be  made  a  party,  it  must  direct  him  to 
be  brought  in  by  the  proper  amendment. 
Co.  Proc.,  part  of  I  122,  am'd;  L.  1901,  ch.  512.     In  effect  Sept.  1,  1901. 

i  463.  (Am'd,    1877.]    Sapplemeatal   amminoiis. 

Where  the  court  directs  a  new  defendant  to  be  brought  in,  and 
the  order  is  not  made  upon  his  own  application,  a  supplemental 
summons  must  be  issued,  directed  to  him,  and  in  the  same  form 
as  an  original  summons;  except  that,  in  the  body  tuercof,  it  must 
require  the  defendant  to  answer  the  original  or  the  amended 
(omplaint,  and  the  supplemental  complaint,  or  either  of  them  as 
the  case  requires.  And  each  provision  of  this  chapter,  relating 
to  personal  service,  or  a  substitute  for  personal  service  of  ao 
original  summons,  applies  to  such  a  supplemental  summons. 
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ARTICI^B  SBCOND. 

Parties:  teverally  liable. 

8«e.  454.  Wben  pertoDS  liable  for  the  name  demand  may  be  mied  together. 

455.  DefeDdant  ao  aaed   may  apply  for  any  relief. 

456.  rroeeedlDga   Id   neilou   against   defendants   Reveralb*   liuble. 
467.  Application  of  thla  article  to  defendants  jointly  liable. 

9  464.  [^iRu'd,  1877.]  Allien  perMonn  liable  for  the  same 
demand  may  be  vaed  tORretber. 

Two  01'  more  persoDS.  severally  liable  upon  the  same  written 
instrument,  includini?  the  parties  to  a  bill  of  exchange  or  a  prom- 
isHory  note,  whether  the  action  is  brought  upon  the  inslrumeui, 
or  by  a  party  thereto  to  recover  against  other  parties  liable  over 
to  him;  may,  all  or  any  of  them,  be  included  as  defendants  in  the 
same  action,  at  the  option  of  the  plaintiff. 
Co.    Proc.,    S    120.    See   |   1204,    post. 

S  455.  Defendant  so  sued  may  apply  for  any  relief. 

The  joinder  of  a  person,  as  defendant  in  an  action,  with  an- 
other person,  as  prescribed  in  the  last  section,  does  not  aff(K!t  his 
right  to  any  order  or  other  relief,  to  which  he  would  have  been 
entitled,  if  lie  had  been  separately  sued  in  the  action. 
L.  1841.   ch.  282,  S  1   (4  Bdm.  467). 

I  450.  ProceedlnfiT*  In  action  affainiit  defendants  seT-er- 
ally  liable. 

Where  a  summons,  issued  against  two  or  more  defendants,  al- 
leged to  be  severally  liable,  is  served  upon  some,  but  not  upon  alt 
of  them,  the  plaintiff  may  proce<'d  against  those  upon  whom  it  is 
served,  as  if  thc-y  were  the  only  defendants  named  therein. 
Where  it  is  served  upon  all  of  them,  the  plaintiff  may  take  judg- 
ment against  one  or  more  of  them,  where  he  ^^  ould  be  entitled  to 
judgment,  if  the  action  wab  against  him  or  them  alone.  Where 
judgment  is  so  taken,  the  clerk  must,  upon  the  plaintiff's  applica- 
tion, enter  an  order,  directing  that  the  action  be  severed,  and  that 
the  plaintiff  may  proceed  against  the  other  defendants.  In  any 
subseauent  proceeding,  the  plaintiff  mny  use,  together  with  a  cer- 
tified copy  of  such  an  order,  a  copy  of  a  paper  constituting  a  part 
of  the  judgment-roll,  with  like  effc'ct  as  if  it  was  the  original. 

Substitute   for   Ck>.    Proc..    9    136.   subd.    2   and    3. 

• 

}    457.   Application   of   tbl»  article    to    defendnntn    Jointly 

liable. 

The  last  three  sections  do  not  affect  a  defence  or  other  objec^ 
tion  of  a  defendant,  growing  out  of  the  failure  to  join  in  the 
action  two  or  more  persons  jointly  liable;  and,  as  regards  the 
other  parties  to  the  actipn,  persons  jointly  liable  are  regarded  as 
one  party,  for  every  purpose  contemplated  by  those  sections. 

See  L.  1832.  ch.  276,  {  2  (4  Bdm.  4fi3).   and  L.   1836,  ch.  211.  |  1  (4 
4M). 

90 


c.  5,  t.  2,  a.  3  POOR  PARTIES.  §§  458-62 

article:  third. 

Parties  proseeuiivg  and  dej  ending  as  poor  pertons, 

lee.  tfS.  Wbo  may  petition  for  leave  to  iwoBeeate  as  a  poor  petMB. 
450.  Contenu  of  petition. 

460.  When  and  bow   lea?e  granted. 

461.  Not  liable  for  coets  and  fees. 

462.  T\*ben  lea  re  may   be   annulled. 

463.  WheD  defendant  may  petition  to  defend  as  a  i>oor  penwo. 

464.  CoDtenta  of  petition. 

465.  Prsceedlngs  thereon. 

466.  Appeal,  when  party  prosecutes  or  defends  as  a  poor  pers<Hi. 

467.  Costs  In  favor  of  petitioner. 

I  468.  [Am'd,  1801.]  ^Vho  may  peUtlom  for  leave  «• 
proaeente  mm  m.  poor  pemon. 

A  poor  person,  whether  an  adult  or  infant,  not  being  of  ability 
to  sue,  who  alleges  that  he  has  a  cause  of  action  against  another 
person,  may  api»ly  by  petition  to  the  court  in  which  the  action  is 
pendinjf,  or  in  which  it  is  intended  to  be  brought,  for  leave  to 
prosecute  as  a  poor  person,  and  to  have  an  attorney  and  counsel 
assigned  to  conduct  his  action. 

2  B.  8.  444,  f  1   (2  Edm.  468);  L.  1801,  ch.  170. 

i  450.  [.im*d,  1K91.]    Content*  of  petition. 

The  petition  must  state: 

1.  The  nature  of  the  action  brought  or  intended  to  be  bron^^ht. 

2.  That  the  applicant  is  not  worth  one  hundred  dollars  besides 
the  wearing  apparel  and  furniture  necessary  for  himself  and  his 
fomily,  and  the  subject-matter  of  the  action. 

It  most  be  verified  by  the  applicant's  affidavit,  unless  the  ap- 
pUcant  is  an  infant  under  the  age  of  fourteen  years,  and  In  that 
cue  by  the  affidavit  of  his  guardian  appointed  in  said  action, 
ud  tapported  by  a  certificate  of  a  counselor  at  law  to  the  effect 
that  he  has  examined  the  case  and  is  of  the  opinion  that  the  ap- 
plicant has  a  good  cause  of  action. 

M.,  I  2:  U   1891.   cb.    170,    See  S  469. 

f  460.  Wben  and   ho^vr   leave  grranted. 

The  court  to  which  the  petition  is  presented,  if  satisfied  of  the 
trath  of  the  facts  alleged,  and  that  the  applicant  has  a  good 
citise  of  action,  may,  by  order,  admit  him  to  prosecute  as  a  poor 
person,  and  assign  to  him  an  attorney  and  counsel  to  prosecute 
m  action,  who  must  act  therein  without  comi)ensation. 

M..I8. 

S  461.  Not  liable  for  eomtm  and  fees. 

A  person  so  admitted,  may  prosecute  his  action,  without  paying 
fees  to  any  officer:  and  he  shall  not  be  prevented  from  prosecut- 
ion the  same,  by  reason  of  his  being  liable  for  the  costs  of  a 
former  action,  brought  by  him  against  the  same  defendant.  If 
judpnent  is  rendered  against  him,  or  his  complaint  is  dismissed, 
<^t8  shall  not  be  awarded  against  him. 

S  B.  ft.  440.  8  4. 

i  46S.  'When  leave  may  be  annulled. 

If  the  person  so  admitted  is  guilty  of  impro^^er  conduct  in  the 
prosecution  of  his  action,  or  of  wilful  or  unnecessary  delay,  the 
<^urt  may,  in  its  discretion,  annul  the  order  admitting  him  to 
prosecute  as  a  poor  person;  and  he  shall  thereafter  be  deprived  of 
all  the  privileges  conferred  thereby. 
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§  463*  IVben  defendant  may  petition  to  defend  na  wl  poor 
person. 

A  defendant  in  an  action  involying  his  right,  title,  or  interest, 
in  or  to  real  or  personal  property,  may  petition  the  court,  in 
which  the  action  is  pending,  for  leave  to  defend  the  action  as  a 
poor  person,  and  to  have  an  attorney  and  counsel  assigned  to 
conduct  his  defence. 

§  404.  Contents  of  petition. 

The  petition  must  contain  the  same  matters,  respecting  the 
ability  of  the  petitioner,  required  to  be  contained  in  a  petition 
for  leave  to  prosecute  as  a  poor  person;  and  it  must  be  sup- 
ported by  a  similar  certificate,  relating  to  the  defence. 

i  465.  Proceed inflTS  tbereon.  . 

The  provisions  of  this  article,  relating  to  the  order,  to  be  made 
upon  an  application  for  leave  to  prosecute  as  a  poor  person,  and 
the  proceedings  subsequent  thereto,  apply  to  the  order  and  subse- 
quent proceedings,  upon  an  application  for  leave  to  defend  as  a 
poor  person. 

S  466.  Appenl  'wben  pnrty  prosecntea  or  defends  aa  a 
poor  person. 

An  order,  made  as  prescribed  in  this  article,  does  not  authorize 
the  petitioner  to  take  or  maintain  an  appeal,  as  a  poor  person; 
but  where  an  appeal  is  taken  by  the  adverse  party,  the  order  is 
applicable,  in  favor  of  the  petitioner,  as  respondent  in  the  appeal. 

9  467.  Costs  in  favor  of  petitioner. 

Where  costs  are  awarded  in  favor  of  a  person,  who  had  been 
admitted  to  prosecute  <  r  defend  as  h  poor  person,  as  prescribed 
in  this  article,  they  must  be  paid  over  to  his  attorney,  when 
collected  from  the  adverse  party,  and  distributed  among  the  at- 
torney and  counsel  assigned  to  the  poor  person,  as  the  coort 

directs. 
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ARTICI.E:    FOURTH. 

Infant  plaintiffs  and  defendant. 

flee.  468.  Rfght  of  Infant  to  brinsr  action. 

460.  Guardian  for  infant  plaintiff  nrast  b«  appointed. 

470.  Application  therefor. 

4T1.  Application  for  appointment  of  guardian  for  infant  defendant. 

472.  Goardian.  bow  appointed.     Cleric,  when  to  act. 

473.  Guardian  for  absent  infant  defendant. 

474.  Goardian  not  to  recelre  property  until  security  given. 
476.  Security. 

476.  Last  two  sections  not  to  apply  to  general  guardian. 

477.  Liability  of  defendant's  guardian  for  costs. 

§  468.  Rigrbt  of  infant  to  brlns  action. 

Where  an  infant  has  a  right  of  action,  he  is  entitled  to  main- 
tain an  action  thereon;  and  the  same  shall  not  be  deferred  or 
delayed,  on  account  of  his  infancy. 

f  460.  [Am'dy  1891.]  Gaardlan  for  infant  plaintiff  mnst  be 
appointed. 

Before  a  summons  is  issued,  in  the  name  of  an  infant  plamtJff, 
a  competent  and  responsible  person  must  be  appointed,  to  appear 
as  his  guardian  for  the  purpose  of  the  action,  who  shall  be 
responsible  for  the  costs  thereof,  except  where  such  infant  prose- 
cutes as  a  poor  person  as  provided  for  under  section  459  of  this 
ict,  in  which  case  security  for  costs  shall  not  be  required. 

la  effect  September  1,  1891;  not  applicable  to  actions  or  proceedings  com- 
meaced  prior  to  such  date;  Lw  1891.  ch.  170.     See    |  8240. 

I  470.  Applieation  tberefor. 

^  The  guardian  must  be  appointed  upon  the  application  of  the 
infant,  if  he  is  of  the  age  of  fourteen  years,  or  upwards;  or,  If 
he  is  under  that  age,  upon  the  application  of  his  general  or  testa- 
mentary guardian,  if  he  has  one,  or  of  a  relative  or  friend.  If 
the  application  is  made  by  a  relative  or  friend,  notice  thereof 
mnst  be  given  to  his  general  or  testamentary  guardian,  if  he  has 
one:  or,  if  he  has  none,  to  the  person  with  whom  the  infant 
resides. 

Co.  Proc.,  S  lie,  subd.  1. 

\  471.  [Am'd,  1870.]  Application  for  appointn&ent  of  flrnar- 
iUn  for  infant  defendant. 

An  infant  defendant  must  also  appear  by  guardian,  who  mnst 
be  a  competent  and  responsible  person,  appointed  upon  the  appli- 
cation of  the  infant,  if  he  is  of  the  age  of  fourteen  years,  or 
upwards,  and  applies  within  twenty  days  after  personal  service 
of  the  snmmon.s,  or  after  service  thereof  is  complete, "as  pre- 
scribed in  section  441  of  this  act;  or  if  he  is  under  that  age,  or 
nejflects  so  to  apply,  upon  the  application  of  any  other  party  to 
the  action,  or  of  a  relative  or  friend  of  the  infant.  Where  the 
application  is  made  by  a  person  other  than  the  infant,  notice 
thereof  must  be  given  to  his  general  or  testamentary  guardian, 
|f  he  has  one  within  the  State:  or,  if  he  has  none,  to  the  infant 
nimself,  if  he  is  of  the  age  of  fourteen  years,  or  upwards,  and 
yithin  the  State;  or,  if  he  is  under  that  age,  and  within  the 
State,  to  the  person  with  whom  he  resides. 

I  472.  (Am'dy  1879.]  Gnardian,  bow  appointed.  Cleric, 
wkea  to  act. 

The  court  in  which  the  action  is  brought,  or  a  judge  thereof, 
<*  if  the  action  is  brought  in  the  supreme  court,  the  county  judge 
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ef  tht  county  where  the  action  is  triable,  may  appoint  a  suar* 
dlan  ad  litem  for  an  infant,  either  plaintiff  or  defendant,  as 
prescribed  in  this  article.  The  clerk  must  act  in  that  capacity  for 
an  infant  defendant  where  the  court  or  the  judge  appoints  hia. 
No  person,  other  than  the  clerk,  shall  be  appointed  a  guardian 
ud  litem,  unless  his  written  consent,  duly  acknowledged,  is  pro- 
duced to  the  court  or  judge  making  the  appointment. 
Predicated  on  Co.   Proc.,  S  US;  2  a.   S.  446,  $  4.     See  f  1535. 

(  478.  [Am'd,  1889.]  Gmardla.n  for  absent  Infant  doiend- 
ant. 

Where  an  infant  defendant  resides  out  of  the  State  or  i-esides 
within  the  State,  and  is  temporarily  absent  therefrom,  the  court 
may,  in  its  discretion,  make  an  order  designating  a  person  to  be 
his  guardian  nd  litom,  unless  he.  or  some  one  in  his  behalf,  nro- 
cures  such  a  guardian  to  be  appointed,  as  prescribed  in  the  last 
two .  sections,  within  a  specified  time  after  service  of  a  copy  of 
the  order.  The  court  must  give  special  directions  in  the  order, 
respecting  the  service  thereof,  which  may  be  upon  the  infant 
The  summons  may  be  served  by  delivering  a  copy  to  the  guar- 
dian so  appointed,  with  like  effect  as  where  a  summons  is  served 
without  the  State  upon  an  adult  defendant,  pursuant  to  an  order 
for  that  purpose,  granted  as  prescribed  in  section  four  hundred 
and  thir^-eight  of  this  act;  except  that  the  time  to  appear  or 
answer  is  twenty  days  after  the  service  of  the  summons,  ex- 
clusive of  the  day  of  service. 

Based  on  Oo.  Proc.,  part  of  |  116;  L.  1889,  ch.  404. 

9  474.  Gnardian  not  to  receive  property  nntll  se^nritr 
^ven. 

Except  in  a  case  where  it  is  otherwise  specially  prescribed  by 
law,  a  guardian,  appointed  for  an  infant,  as  prescribed  in  this 
article,  shall  not  be  permitted  to  receive  money  or  property  of 
the  infant,  other  than  costs  and  expenses  allowed  to  the  guardian 
by  the  court,  until  he  has  given  sufficient  security,  approved  by 
a  judge  of  the  court,  or  a  county  judge,  to  account  for  and  apply 
the  same,  under  the  direction  of  the  court.  * 

Go.  Proc.,  9  420,  am*d. 

S  475.   Security. 

The  security  must  be  a  bond  to  the  infrnt,  in  such  penalty  bS 
the  judge  directs,  not  less  than  twice  the  sum,  or  the  value  of 
the  property,  to  be  received,  executed  by  the  guardian  and  at 
least  two  sureties,  approved  by  the  judge,  and  filed  in  the  office 
of  the  clerk.  The  infant,  or  any  other  party  to  the  action,  may 
afterwards  apply  for  an  order,  directing  a  new  bond  to  be  given, 
with  an  Increased  penalty;  or  the  court  may  so  direct,  of  its  own 
motion. 

2  B.  S.  446,  f  6  (2  Bdm.  465). 

S  470.  Last  two  sections  not  to  apply  to  general 
irnardian* 

The  last  two  sections  do  not  apply  to  the  general  giiardian 
of  the  infant,  who  has  been  appointed  his  guardian  ad  litem,  as 
prescribed  in  this  article;  but  the  court  may,  at  any  time,  require 
the  general  guardian  to  give  additional  security  for  the  faithful 
discharge  of  his  trust,  before  receiving  money  or  property  of  the 
tnfanti  tinder  a  judgment  or  order  in  the  action. 

**4. 
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1  477.  Llmbillty  of  defendant's  ^nnrdian  for  coats. 

A  person  appointed  guardian,  as  prescribed  in  this  article,  for 
an  infant  defendant  in  an  action,  is  not  liable  for  the  costs  of 
the  action,  unless  specially  charged  therewith  by  the  order  of 
the  court,  for  personal  misconduct. 

2  R.  8.  447,  I  12  (2  Bdm.  466). 

i  477-a.  [Added,  lf»16.]  Appointment  of  snnvdinna  Ad 
litem  and  •pectnl  suardtaas  by  ■npren^e  oonrt  ¥rltlloilt 
•pplleatloB. 

The  supreme  court  may  appoint  a  guardian  ad  litem  or 
ipecial  guardian  for  an  infant  or  an  incompetent  person,  at 
any  stage  in  any  action  or  proceeding,  when  it  appears  to  the 
coort  necessary  for  the  proper  protection  of  the  rights  and 
ioterests  of  such  infant  or  incompetent  person  and  fix  the  fees 
and  compensation  of  such  guardians,  except  when  it  is  otherwise 
expressly  provided  by  law. 
Added  by  U  1916,    eh.  440,    in  effect  Sept  1,  1916. 
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CHAPTER  VI. 

Pleadings  in  Courts  of  Record,  including  Counter- 
claims. 

TITLB   I.— Tb«  CoBieentlTf  PteadlBgi  U  tm  Aetlom. 
TITLE  II.-Pi«TlttoBi  GemerAlly  Applteable  to  PleadlBfi. 

TITLB  I. 

*  The  consecutive  pleadings  in  an  action. 

Article  1.  OompUiftt. 
2.  Demurrer. 
8.  Answer. 
4.  Reply. 

ARTICIiB  FIRST. 

Complaint* 

Sec.  478.  Firtt  pleading  to  be  complaint. 

479.  C/opy    eomplalnt.    when    to   be   serred. 

480.  Consequence  of  failnre. 

481.  Complaint;    what   to    contain. 

482.  When  Interlocutory  and  final  Judgment  may  be  demanded. 

483.  Causes   of   action   to   be   separately^  stated. 

484.  What  cauaea  of  action  may  be  Joined  in  the  same  complaint. 
486-486.  [Stricken   out.] 

I  478.  First  pleading  to  be  complaiitt. 

The  first  pleading,  on  the  part*bf  the  plaintiff,  is  the  complaint 
Oe.   Proc.,    9   141. 

§  470.  [Am'dt  1877.]    Copy  eomplalnt,  'whea  to  be  serred. 

If  a  copy  of  the  complaint  is  not  delivered  to  a  defendant,  at 
the  time  of  the  delivery  of  a  copy  of  the  summons  to  him,  either 
within  or  without  th^  State,  his  attorney  may,  at  any  time 
within  twenty  days  after  the  service  of  the  summons  Is  com- 
plete, serve  upon  the  plaintifiTs  attorney  a  written  demand  of  a 
copy  of  the  complaint,  which  must  be  served  within  twenty  days 
thereafter.  The  demand  may  be  incorporated  into  the  notice  of 
appearance.  But  whet'e  the  same  attorney  appears  for  two  or 
more  defendants,  only  one  copy  of  the  complaint  need  be  served 
upon  him;  and  if,  after  service  of  a  copy  of  the  complaint  upon 
him,  as  attorney  for  a  defendant,  he  appears  for  another  defend- 
ant, the  last  defendant  must  answer  the  complaint  within  twenty 
days  after  he  appears  in  the  action.  • 

Substitute  f^r  part  of  {  180.  Go.  Pxoc    See  post,  |  824.    fies  li  41«»  422. 

9  480.  Conaeaaeace  of  fallare. 

If  the  plaintiffs  attorney  fails  to  serve  a  copy  of  the  oomplalBt, 
as  prescribed  in  the  last  section,  the  defendant  may  apply  to  Ihe 
eodrt  for  a  dismissal  of  the  complaint. 

S  481.   [Am'd,  19a>l,   lOOS.]    Complaint  |  what  to  eontala. 

The  complaint  must  contain: 

1.  The  title  of  the  action,  specifying  the  name  of  the  court  in 
which  it  is  brought;  if  it  is  brought  in  the  supreme  court,  th* 
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Mme  of  the  coanty,  which  the  plaintijff  designates  as  the  place 
of  trial;  and  the  names  of  all  the  parties  to  the  action,  plamtilT 
and  defendant. 

2.  [Am'd,  i«M>4,  190S.]  A  plain  and  concise  statement  of  the 
facts  constituting  each  cause  of  action  without  unnecessary 
repetition. 

3.  A  demand  of  the  judgment  to  which  the  plaintiff  supposes 
himself  entitled. 

Od.  Proc.p  9  142,  am'd;  L.  1904,  cli.  600;  L.  1806.  eh.  481.    In  effect  Uay  t% 
IMS. 

i  482.  [Am'd,  18TT.]  yovinen  interlocutory  and  flnal  Jvdff- 
■cat  laay  be  demanded. 

In  an  action  triable  by  the  court,  without  a  jury,  the  plaintiff 
maj,  in  a  proper  case,  demand  an  interlocutory  judgment,  and 
also  a  final  judgment,  distinguishing  them  clearly. 

1 488.  Gamsea  of  action  to  be  separately  stated. 

Where  the  complaint  sets  forth  two  or  more  causes  of  action, 
the  statement  of  the  facts  constituting  each  cause  of  aation  moat 
be  separate  and  numbered. 

rioiB  fle.  Proe.,  |  leTp  aa'd. 

I  484.  [Am'd,  1877,  1900,  1900,  1007,  1909.1  HTbat  eaaaea 
of  action  ntay  be  Joined  In  the  name  complaint. 

The  plaintiff  may  unite  in  the  same  complaint,  two  or  more 
cau!it»s  of  action,  whether  they  are  such  as  were  formerly  de- 
nominated legal  or  equitable,  or  both,  where  they  are  brought 
to  ret-over  as  follows: 

1.  I'pon  contract,  express  or  implied. 

2.  For  personal  injuries,  except  libel,  slander,  criminal  con- 
versation or  seduction. 

3.  For  libel  or  slander. 

4.  For  injuries  to  real  property. 

5.  Real  property,  in  ejectment,  with  or  without  damages  for 
the  withholding  thereof.     (See  §  1496.) 

6.  For  injuries  to  personal  property. 

7.  Chattels,  with  or  without  damages  for  the  taking  or  de- 
tention thereof.     (See  §  1689.) 

8.  Upon  claims  against  a  trustee,  by  virtue  of  a  contract,  or 
by  op<«ration  of  law. 

9.  Upon  claims  arising  out  of  the  same  transaction,  or  trans- 
sctionR  connected  with  the  same  subject  of  action,  and  not  in- 
dnded  within  one  of  the  foregoing  subdivisions  of  this  section. 
iSeo  S  1315.) 

10.  For  penalties  incurred  under  the  forest,  fiah  and  game 
law. 

11.  For  penalties  incurred  under  the  agricnltural  law. 

12.  For  penalties  incurred  under  fhe  public  health  law. 

But  it  must  appear,  upon  the  face  of  the  complaint,  that  all 
the  cauises  of  action,  so  united,  belong  to  one  of  the  foregoing 
SBbdirisions  of  this  section:  that  they  are  consistent  with  each 
other:  and.  except  as  otherwise  prescribed  by  law,  that  they 
affect  all  the  parties  to  the  action:  and  it  must  appear  upon  the 
isre  of  the  complaint,  that  they  do  not  require  different  places 
of  trial. 

SPb«titate  for  part  of  |  167.  Co.  proc.  L.  1900.  rh.  590;  L.  1906,  ch.  20; 
L-  1907.  rh.  26;  L.  1909,  ch.  65.  See  note  42  of  notes  of  Board  of  Stat. 
otorr  Coaiio]i(Utlon  at  end  of  code. 

»  485.    [Stricken  out  in  1877.] 
»  4W.    [Stricken  out  in  1877.] 

9T 
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ARTICI.S3  SBCOND. 

Demurrer, 

flee.  487.  Defendant  must  demur  or  answer. 

488.  When  he  may  demur. 

489.  [Stricken    oui.j 

490.  Demarrer  to  complaint  muat  specify  neunda  of  abjection. 

491.  [Stricken    out.l 

492.  Demurrer  to  all  or  part  of  the  complaint;   demurrw  to  part,  ul 

answer  to  part. 
498.  Defendant  may  demur  to  reply. 

494.  When  plaintiff  may  demur  to  answer. 

495.  Demunei-  to  counterclauu,    when  aeiendant  demands  an  afflnnatlTa 

judgment. 

496.  Demurrer    to    oounterrlalm    must    sped^   grounds   of   objection. 

497.  Amendments  in  certain  cases  after  decision  of  demnner. 

498.  When  objection  may  be  taken  by  answer. 

499.  Objection;    when   deemed   walveu. 

S  487.  Defendant  nivat  deninr  or  answer. 

The  only  pleading,  on  the  part  of  the  defendant,  is  either  a  de- 
murrer or  an  answer. 
•o.  Free.,  part  of  §  143. 

§  4S8.   [Am'd,  1877.]    IVhen  he  may  demnr. 

The  defendant  may  demur  to  the  complaint,  where  one  or 
more  of  the  following  objections  thereto  appear  upon  the  face 
thereof: 

1.  That  the  court  has  not  jurisdiction  of  the  person  of  the  de- 
fendant. 

2.  That  the  coui*t  has  not  jurisdiction  of  the  subject  of  the 
action. 

3.  That  the  plaintiff  has  not  legal  capacity  to  sue. 

4.  That  there  is  another  action  pending  between  the  same  par- 
ties, for  the  same  cause. 

5.  That  there  is  a  misjoinder  of  parties  plaintiff. 

6.  That  there  is  a  defect  of  parties,  plaintiff  or  defendant. 

7.  That  causes  of  action  have  been  improperly  united. 

8.  That  the  complaint  does  not  state  facts  sufficient  to  constir 
tute  a  cause  of  action. 

Id.,  §  144,  amM  by  adding  subd.  5. 

§  488.  [Stricken  out  in  1877.] 

S  490.  [Ani*d,  1877.]  Demnrrer  to  eoniplalnt  must  apeelfr 
flrronndn  of  objection. 

The  domurrt^r  must  distinctly  specify  the  objections  to  the  com- 
plaint; otherwise  It  may  be  disregarded.  An  objection,  taken 
under  subdivision  first,  second,  fourth,  or  eighth  of  section  four 
hundred  and  eighty-eight  of  this  act,  may  be  stated  in  the  lan- 
gnage  of  t!^e  subdivision;  an  objection,  taken  under  either  of  the 
other  subdivisions,  must  point  out  specifically  the  particular  de- 
fect relied  upon. 

First  sentence   Co.   Proc.   part  of  |   145. 

S  401.   [Stricken  out  in  1877.] 

{  492.  Demnrrer  to  all  or  part  of  the  coniplalmti  demurrer 
to  part,  and  ans'wer  to  part. 

The  defendant  may  demur  to  the  whole  complaint,  or  to  one  or 
more  separate  causes  of  action,  stated  therein.    In  the  latter  cbm^, 
he  may  answer  the  causes  of  action  not  demurred  to. 
fla.  Prae.,  |  Itf,  2d  aentenca,  consolldatad  with  Id..  |  lU. 
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I  498.  Defendant  may  demur  to  reply. 

The  defendant  may  also  demur  to  the  reply,  or  to  a  separate 
traTerse  to,  or  avoidance  of,  a  defence  or  counterclaim,  contained 
in  the  reply,  on  the  ground  that  it  is  insufficient  in  law,  upon  the 
face  thorpof. 

SiMltiite  ter  Oo.  Proc..  i  156. 

I  404.  'Wben  plaintiff  may  demur  to  answer. 

The  plaintiff  may  demur  to  a  counterclaim  or  a  defence  consist- 
ing of  new  matter,  contained  in  the  answer,  on  the  ground  that  i1 
is  insufficient  in  law,  upon  the  face  thereof. 

U..  put  of  8  158. 

i  480.  [Am'dy  18T7.]  Demvrrer  to  covaterclalm,  -when  de- 
fcadaat  demands  an  affirmative  Jadgrment. 

The  plaintiff  may  alfo  demur  to  a  counterclaim,  upon  which 
the  defendant  demands  an  affirmative  judgment,  where  one  or 
more  of  the  following  objections  thereto,  appear  on  the  face  of 
the  counterclaim: 

1.  That  the  court  has  not  jurisdiction  of  the  subject  thereof. 

2.  That  the  defendant  has  not  legal  capacity  to  recover  upon 
the  same. 

3.  That  there  is  another  action  pending  between  the  same  par^ 
ties,  for  the  same  cause. 

4.  That  the  counterclaim  is  not  of  the  character  specified  in 
section  501  ^t  this  act. 

5.  That  the  counterclaim  does  not  state  facts  sufficient  to  con- 
ttitute  a  cause  of  action. 

1496.  [Am'd,  1S77.]  Demurrer  to  conaterelaim  must 
■peeify  sronnds  of  objection. 

A  demurrer,  taken  under  the  last  section,  must  distinctly 
specify  the  objections  to  the  counterclaim;  otherwise  it  may  bt» 
disregarded.  The  mode  of  specifying  the  objections  is  the  same, 
as  where  a  demurrer  is  taken  to  a  complaint. 

i  407.  [Anft*dy  1877.]  Amendments  in  certain  cases  after 
decision  of  demnrrer. 


Upon  the  decision  of  a  demurrer,  either  at  a  general  or  special 
t^rm,  or  in  the  court  of  appeals,  the  court  may,  in  its  <liHcretion. 
allow  the  party  in  fault  to  plead  anew  or  amend,  upon  sncb 
terms  as  r-  e  just.  If  a  demurrer  to  a  complaint  is  allowed,  be- 
ojuse  two  or  more  causes  of  action  have  been  improperly  uniteil. 
the  court  may,  in  its  discretion,  and  upon  such  terms  as  are  just, 
uirect  that  the  action  be  divided  into  as  many  actions,  ns  nre 
aecessary  for  the  proper  determination  of  the  causes  of  action 
therein  stated. 

Ob.  Prm.,  part  of  |  172. 

i  496.   [Am*d,   1R77.]    liiriien   objection   may   be   taken   by 


Where  an:j^  of  the  matters  enumerated  in  section  four  hundred 
and  eighty-eight  of  this  act  as  grounds  of  demurrer,  do  not  appear 
on  the  face  of  the  complaint,  the  objection  may  be  taken  by 
SMwer. 


*^ 


9  490.  Objection  I  -when  deemed  'vraiT-ed. 

If  such  an  objectioD  is  not  taken,  either  by  demurrer  or  answer, 
the  defendant  is  deemed  to  have  waived  itj  except  the  objection 
to  the  jurisdiction  of  th^  court,  or  the  objection  that  the  com- 
plaint does  not  state  facts  sufllcient  to  constitute  a  cause  of 
action. 


€•.  Pioe.,  I  148. 
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ARTICLES  THIRD* 

Answer. 

Pff.  BOO.  Answer;  what  to  contain. 
Ml.  Coanterclaim  defined, 
sol  Rnlee  respecting  tbe  allowance  of  connterclatmi. 

505.  Jodgment.  when  demand  and  counterclaim  are  equal  or  nneqnal. 
504.  Id.;  for  aUDrmatlre  relief. 

noc  Coanterclaim.  when  defendant  ia  aued  In  a  repreaentatiTe  capadtir. 

506.  id.;  when  plaintiff  la  an  executor  or  adminiatratoi. 

90T.  Defendant   may  interpose   aoTeral  defences  or  conntorclaima;   rules 

relating  thereto. 
508.  Partial  defences. 

500.  When  defendant  to  demand  afflrmatlTe  judgment.  * 

510.  [Stricken  out.] 
611.  When  pleadings  admit  part  of  plaintiff's  claim  to  be  just,   action 

majr  be  aeirered,  etc. 
512.  Judgment,    where    counterclaim    only    la    interposed    for    less    than 

plaintiff's  claim. 
BUb  Dilatory  defences  to  be  Teiilled. 

}  600.  [Ana'd,  1877,  1904,  1905.]    Answerf  what  to  coataiift. 

The  answer  of  the  defendant  must  contain: 

1.  A  general  or  specific  denial  of  each  material  allegation  of 
the  complaint  controverted  by  the  dofendant,  or  of  any  knowl- 
edire  or  information  thereof  sufficient  to  form  a  belief. 

2.  [Am'd,  1SM>4,  11MI5.]  A  Statement  of  any  new  matter  con* 
stitnting  a  defense  or  connter-daim,  in  ordinary  and  concise 
language  without  repetition. 

Co.  Pror..  I  149.    See  (  ^22.    L.  1904,  ch.  600;  L.  1906,  ch.  481.    In  effect 
U»j  16,  1006. 
I  601.  [Am'dy  1877.]     Counterclaim  defined. 

The  counterclaim,  specified  in  the  last  section,  must  tend,  in 
some  way,  to  diminish  or  defeat  the  plaintiff*s  recovery,  and  must 
be  one  of  the  following  causes  of  action  against  the  plaintiff,  or, 
in  a  proper  case,  against  the  person  whom  he  represents,  and  in 
faror  of  the  defendant,  or  of  one  or  more  defendants,  between, 
vhom  and  the  plaintiff  a  separate  judgment  may  be  had  in  the 
action: 

1-  A  cause  of  action  arising  ont  of  the  contract  or  transaction, 
iwt  forth  in  the  complaint  as  the  foundation  of  the  plaintifTs 
daim,  or  connected  with  the  subject  of  the  action. 

2.  In  an  action  on  contract,  any  other  cause  of  action  on  con* 
tract,  existing  at  the  commencement  of  the  action. 

Sabttltute  for  first  part  of  Co.  Proc..  |  160. 

I  802.  [Am'd,  1877.]  Rnlea  reapectlns  tbe  allowance  of 
couBterclaimfli. 

Bat  the  counterclaim,  specified  in  subdivision  second  of  J:he 
last  section,  is  subject  to  the  following  rules: 

1.  If  the  action  is  founded  upon  a  contract,  which  has  been 
^signed  by  the  party  thereto,  other  than  a  negotiable  promis- 
Mry  note  or  bill  of  exchange,  a  demand,  existing  against  the 
ptrty  thereto,  or  an  assignee  of  the  contract,  at  the  time  of  the 
ftifignment  thereof,  and  belonging  to  the  defendant,  in  good 
faith,  before  notice  of  the  assignment,  must  be  allowed  as  a 
oonnterclalm,  to  the  amount  of  the  plaintifTs  demand,  if  it  might 
have  been  so  allowed  against  the  party,  or  the  assignee,  while 
the  contract  belonged  to  him. 

2.  If  the  action  is  upon  a  nogotiuble  promissory  note  or  bill 
of  exchange,  which  has  been  assigned  to  tho  plaintiff  after  it  be- 
came due,  a  demand,  existing  agninnt  a  person  who  assigned  or 

101 


^ 


508-66  AKSWEa    '  c.6.t.  l,a.3 

trauBferred  it,  after  it  became  due,  must  be  allowed  as  a  counter- 
claim, to  the  amount  of  the  plaintiff's  demand,  if  it  might  have 
been  so  allowed  against  the  assignor,  while  the  note  or  bill  be- 
longed to  him. 

3.  If  the  plaintiff  is  a  trustee  for  another,  or  if  the  action  is 
in  the  name  of  a  plaintiff,  who  has  no  actual  interest  in  the  con- 
tract uiK)n  which  it  is  founded,  a  demand  against  the  plaintiff 
•hall  not  be  allowed  as  a  counterclaim;  but  so  much  of  a  demand 
existing  against  the  person  whom  he  represents,  or  for  whose 
benefit  the  action  is  Drought,  as  will  satisfy  the  plaintiff's  de- 
mand, must  be  allowed  as  a  counterclaim,  if  it  might  hare  been 
so  allowed  in  an  action  brought  by  the  person  beneficiallj  in- 
terested. 

Fovnded  upon  2  B.  8.  86i,  |  18,  Biibds.  8,  9  and  10,  and  part  of  0Bb4.  I 

1  SOS.  [Am'dv  1877.]  Jiidirmeiit«  mrlten  demand  aad  co«ii- 
terclalm  are  e^aal  or  aneaval. 

Where  a  counterclaim  is  established,  which  equals  the  plain 
tiff's  demand,  the  judgment  must  be  in  favor  of  the  defendant 
Where  it  is  less  than  the  plaintiff's  demand,  the  plaintiff  mus: 
have  judgment  for  the  residue  only.  Where  it  exceeds  the  plain 
tiff's  demand,  the  defendant  must  have  judgment  for  the  excess, 
or  so  much  thereof  as  is  due  from  the  plaintiff.  W^here  part  of 
the  excess  is  not  due  from  the  plaintiff,  the  judgment  does  not 
prejudice  the  defendant's  right  to  recover,  from  another  person, 
so  much  thereof  as  the  judgment  does  not  cancel. 

Id..   K  21,  22  (2  Edm.  367). 

tS04*  Id.  I  for  afflrmative  relief. 

In  a  case  not  specified  in  the  last  section,  where  a  counterclaim 
is  established,  which  entitles  the  defendant  to  an  affirmative  judg- 
ment, demanded  in  the  answer,  judgment  must  be  rendered  for 
the  defendant  accordingly. 

Go.  Proc.,  last  clause  of  f  263. 

t  605.  Counterclaim,  ivl&eii  defendant  is  aved  in  a  repre- 
•entative  capacity. 

In  an  action  against  an  executor  or  an  administrator,  or  other 
person  sued  in  a  representative  capacity,  the  defendant  may  set 
forth,  as  a  counterclaim,  a  demand  belonging  to  the  decedent,  or 
other  person  whrto  he  represents,  where  the  person  so  repre- 
sented would  have,  been  entitled  to  set  forth  the  same,  in  an 
action  against  him. ' 

2  R.   S.  36^,   »■  ». 

I  506.  Id. ;  when  plaintiff  is  an  execntor  or  administrator.  • 

In  an  action  brought  by  an  executor  or  administrator,  in  his 
representative  capacitj',  a  demand  against  the  decedent,  belong- 
ing, at  the  time  of  his  death,  to  the  defendant,  may  be  set  forth 
by  the  defendant  as  a  counterclaim,  as  if  the  action  had  been 
brought  by  the  decedent  in  his  life-time;  and,  if  a  balance  is 
found  to  be  due  to  the  defendant,  judgment  must  be  rendered 
therefor  against  the  plaintiff,  in  his  representative  capacity.  Exe- 
cution can  be  issued  upon  such  a  judgment,  only  in  a  case  where 
it  could  be  issued  upon  a  judgment*  iu  an  action  against  the  ex- 
ecutor or  administrator. 

U.,  II  23  aM  24.    See  |  1826. 
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9  607.  [Aia*d,  1879.]  Defendant  n&ajr  interpose  aeveral 
defences  or  eomnterelnima  y  rule*  relating  tl&ereto* 

A  defendant  may  set  forth,  in  his  answer,  as  many  defences 
or  counterclaims,  or  both,  as  he  has,  whether  they  are  such 
as  were  formerly  denominated  legal  or  equitable.  Each  defence 
or  counterclaim  must  be  separately  stated,  and  numbered.  Un- 
less it  is  interposed  as  an  answer  to  the  entire  complaint,  it  must 
distinctly  refer  to  the  cause  of  action  which  it  is  intended  to 
answer. 

C9.  Proe..  part  of  |  ISO,  am'd. 

(  608.  [Am*d,  1877.]    Partial  defence*. 

A  partial  defence  may  be  set  forth,  as  prescribed  in  the  last 
lection;  but  it  must  be  expressly  stated  to  be  a  partial  defence 
to  the  entire  complaint,  or  to  one  or  more  separate  causes  of 
action,  therein  set  forth.  Upon  a  demurrer  thereto,  the  question 
IB,  whether  it  is  sufficient  for  t!  at  purpose.  Matter  tending  only 
to  mitigate  or  reduce  damages,  in  an  action  to  recover  damages 
for  the  breach  of  a  promise  to  marry,  or  for  a  personal  injury,  or 
an  injury  to  proper^,  is  a  partial  defence,  within  the  meaning  of 
this  section. 

Ice  post.  §  636. 

f  S09.  [Aci'd,  1877.]  "Wlien  defendant  lo  demand  alilrnia- 
tlTe  Judgment. 

^  Where  the  defendant  deems  himself  entitled  to  an  affirmative 
judgment  against  the  plaintiff,  by  reason  of  a  counterclaim  in- 
terposed by  nim,  he  must  demand  the  judgment  in  his  answer. 

5  510.  [Stricken  out  in  1877.] 

f  611.  [Am'dy  1879.]  IVhen  pleadings  admit  part  of 
plalatlfPs  elalm  to  fete  iumt,  action  may  be  severed,  etc. 

,  Where  the  answe^  of  the  defendant*  expressly  or  by  not  deny- 
ing, admits  a  part  of  the  plaintiff's  claim  to  be  just,  the  court, 
npon  the  plaintiff's  motion,  may,  in  its  discretion,  order  that  the 
action  be  severed;  that  a  judgment  be  entered  for  the  plaintiff  for 
the  part  so  admitted:  and  if  the  plaintiff  so  elects,  that  the  action 
be  Cfjutinned,  with  like  effect,  as  to  the  subsequent  proceedings, . 
SB  if  it  had  been  originally  brought  for  the  remainder  of  the 
claim.  The  order  must  prescribe  the  time  and  manner  of  the 
plaintiff's  election.  If  the  plaintiff  elects  to  continue  the  action, 
bis  right  to  costs  upon  the  judgment  is  the  same,  as  if  it  was 
takFQ  in  an  action  brought  for  only  that  part  of  the  claim.  If 
the  plaintiff  does  not  elect  to  continue  the  action,  costs  must  be 
awarded,  as  upon  final  judgment  in  any  other  case. 
Sobttitiite  for  conclndlog  paragraph  of  S  244,  Go.  Proc. 

I  512.  Jndflrment,  ivliere  ccnnterdalm  only  Is  Interposed 
far  leaa  tkan  plalntllTs  claim. 

,  In  an  action  upon  contract,  where  the  complaint  demands 
JudgiQent  for  a  sum  of  money  only,  if  the  defendant,  by  his 
answer,  doefc  not  deny  the  plaintiff's  claim,  but  sets  up  a  counter- 
daim  amounting  to  less  than  the  plaintiff's  claim,  the  plaintiff, 
npon  filing  with  the  clerk  an  admission  of  the  counterclaim,  may 
take  jodimaent  for  the  excess,  nn  upon  a  default  for  want  of  an 


§  518  ANSWER  c  6, 1. 1,  t.  3 

answer.    The  admission  must  be  made  a  part  of  the  Judgment- 
roll. 

Oo.  Proc.,  part  of  f  246,  am'd. 

S  618.  Dilatory  defence*  to  be  veriiled. 

A  defence  which  does  not  involve  the  merits  of  the  action,  shall 
not-  be  pleaded,  unless  it  is  verified  as  prescribed  in  title  second 
of  this  chapter. 

From  2  B.  8.  802,  f  7  (2  Bdm.  864). 
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c6.tl,a.4  REPLY.  98  W^l'f 

ARTICI/E  FOURTH, 

8m.  614.  Reply;   what  to  coDtaln. 

515.  Jodcmont  uiwn  failure  to  reiAy. 

518.  Caaes   wh.  re  tb«   court   may   require  a   reply. 

51T.  Plaintiff  may  let  (ortb  seTeral  aToidancea  in  reply. 

I  514.  [Am*d,  1877,  11H>4,   1905.J     Replxf  wliat  to  eontalB. 

Where  the  answer  contains  a  counterclaim,  the  plaintifif,  if  he 
does  not  demur,  may  reply,  to  the  counterclaim.  Tne  reply  must 
contain  a  general  or  specific  denial  of  each  material  allegation  of 
the  connterclaim  controverted  by  the  plaintiff,  or  of  any  knowl- 
edge or  information  thereof  sufficient  to  form  a  belief;  and  it  may 
sft  forth  in  ordinary  and  concise  language,  without  repetition, 
new  matter  not  inconsistent  with,  the  complaint,  constituting  a 
defense  to  the  counterclaim. 

Co.  Proc.,  part  of  |  168.  See  |  S22.  L.  1004,  ch.  600;  L.  1006,  ch.  481. 
Is  effect  May  16,  1006. 

S  515.  Judgment  vpoa  failure  to  replr* 

If  the  plaintiff  faifs  to  reply  or  demur  to  the  counterclaim,  the 
defendant  may  apply,  upon  notice,  for  judgment  thereupon;  and, 
if  the  case  requires  it,  a  reference  may  be  ordered,  or  a  writ  of 
inquiry  may  be  issued,  as  prescribed  in  chapter  eleventh  of  this 
act,  where  the  plaintiff  applies  for  judgment. 

Id.,  i  154,  am'd.    See  poet,  f  1210. 

f  RIQ.  Caaea  where  the  conrt  may  rea^lre  a  reply. 

Where  an  answer  contains  new  matter,  constituting  a  defenee 
by  way  of  avoidance,  the  court  may,  iu  its  discretion,  on  the  de- 
fendant's application,  direct  the  plaintiff  to  reply  to  the  new  mat- 
ter. In  that  case,  the  reply,  ana  the  proceedings  upon  failure  to 
reply,  are  subject  to  the  same  rules  as  in  the  ease  of  a  counter- 
diiim.  f 

Id.,  concluding  paragraph  of  }  168. 

I  517.  [Am'd,  1877.]  Plaintiff  mar  set  forth  Vetera! 
aroldaneeff  in  reply. 

A  reply  may  contain  two  or  more  distinct  avoidances  of  the 
nme  defence  or  counterclaim;  but  they  mtist  be  separate^  stated 
tnd  numbered. 
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g§  518-21         GENERAL  RULES  OF  PLEADING.  c  «,  1 3 

TITIiB  II. 
Provisicr.s  generally  applicable  xo  pleadings. 

Sec.  618.  Application  and  effect  of  this  chapter. 

610.  Pieudlngs  to   be  liberally   coDstrned.  . 

520.  Pleadings  to  be  Bubscribed;   within  what  time  to  be  serred. 

621.  When  defendant   to   serre  copy  answer  on  co-defendant. 

622.  Allegation  not  denied;   when  to  Le  deemed  troe. 

623.  When    pleading    must   be   yerifled;    and    when    verification    may  be 

omitted. 

624.  Form  and  construction  of  certain  allegations  and  denials  in  TerUkd 

pleading. 
.    526.  Verification;  how  and  by   whom   made. 
626.  Porm    of   aflldaylt   of   verification. 
527.  When  verification,  may  be  confined  to  a  counterclaim. 

628.  Kemedy  for  defective  verification,  or  want  of  verification. 

629.  When   defendant  not  excused  from  verifying  answer  to  charge  of 

fraud. 
5S0.  Private  statute;    how  pleaded. 
531.  Account;  Low  pleaded.    Bill  of  partlculan. 

632.  Judgment;   how   pleaded. 

633.  Conditions  precedent;  bow  jdeaded. 

634.  Instrument   for  payment  of  money;   bow  pleaded. 
636.  Pleadings  In   libel   and  slander. 

636.  Pleading  mitigating  circumstances,  in  action  for  a  wmag, 
687.  Frivolous  pleadings;  how  disposed  of. 
638.  Sham   defences   to   be   stricken   out. 
680.  Material   variances;    how    provided   for. 

640.  Immaterial  variances;  how  provided  for. 

641.  What  to  be  deemed  a  failure  of  proef. 

642.  Amendments   ol   course. 

543.  Amended  pleading  to  be  served;   answer  therets. 

644.  Supplemental  pleadings. 

646.  Motion  to  strike  o>it  irrelevant,  etc.»  matter. 

646.  IndeflnU3    or    uncertain    allegations. 

547.  Motions'  for  Judgment  upon  pleadings. 

S  BIS.  Application  and  effect  of  th.im  chapter. 

This  chapter  proscribes  the  form  of  pleadings  in  an  action,  and 
the  rules  by^"whicL  the  sufficiency  thereof  is  determined,  except 
where  special  provision  is  otherwise  made  by  law. 

Substitute    for   Ck).    Proc.,    {   140. 


S  B19.  PleadingTB  to  be  liberally  conatrwed. 

The  allegations  of  a  pleading  must  be  lil>erany  conatmed,  with 
a  view  to  substantial  justice  between  the  parties. 

Co.    Proc,    §   159. 

I  520.  PleadlnHTH  to  be  snbHcribed)  f^ithln  -vrbat  time  to 
be   ser-ved. 

A  pleading  must  be  subscribed  by  the  attorney  for  the  party. 
A  copy  of  each  pl'^ading,  subsoqurrit  to  the  complaint,  must  be 
served   on    tho   attorney   for   the   adverse   party,    within  twenty 
days  aftor  service  of  a  copy  of  the  preceding  pleading. 
Part  of  Co.  Proc,  S  loB.    See  nnte,  S  55. 

9  5221.  TAm'd,  1KN4.]  When  defendant  to  ser^e  eopr 
anfiwor  on  co-defendant. 

Whore  the  judgment  may  determine  the  ultimate  rights  of  two 
or  more  defendants,  as  between  themselves,  a  defendant  who  re- 
quires such  a  determination  must  demand  it  in  his  answer,  and 
must  at  least  twenty  days  before  the  trial  serve  a  copy  of  his 
answer  upon  the  attorney  for  each  of  the  defendants  to  In?  af- 
fected by  the  determination,  and  personally,  or  as  the  court  or 
judge  may  direct,  upon  defendants,  so  to  be  affected  who  have 
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c  8.  t.  3  VERIFICATION.     *  §§  522-25 

not  duJy  appeared  therein  by  attorney.    The  controversy  between 
the  defendants  shall  not  delay  a  judgment,  to  which  the  plaintiff 
is  entitled,  unless  the  court  otherwise  directs. 
Sn  8  1204.  post. 

S  52SL  Alles-atloB  not.  denied  |  ivken  to  be  deemed 'tirne* 

Each  material  allegation  of  the  complaint,  not  controverted  by 
the  answer,  and  each  material  allegation  of  new  matter  in  the 
answer,  not  controverted  by  the  repiy,  where  a  reply  is  required, 
most,  for  the  purposes  of  the  action,  be  tul.eu  as  tru(».  But  an 
aOegation  of  new  matter  in  the  answer,  to  which  a  reply  is  not 
reijaired,  or  of  new  matter  in  a  n^ply,  is  to  be  deemcMl  contro- 
verted by  the  adverse  party,  by  traverse  or  avoidance,  as  the  case 
requires. 

Co.  Proe..  S  168;   L.   1884,   cb.  400.    See  il  500,  514. 

I  623.  When  pleadlnff  mnnt  be  perilled;  and  irrl&en  ▼erf1l» 
catlom  may  be  omitted. 

Where  a  plead  in;?  is  verified,  each  subsequent  pleading,  except 
H  demurrer,  or  the  general  answer  of  an  infjint  by  his  guardian 
ad  litem,  roust  also  be  verified.  But  the  verification  may  be 
emitted,  in  fi  case  where  it  is  not  otherwise  specially  prescribe*! 
by  law,  where  the  party  pleading  would  be  privileg*»d  from 
testifying,  as  a  witness,  concerning  an  allegation  or  denial 
contains!  in  the  pleading.  A  pleading  cannot  be  used,  in  a 
criminal  prosecution  against  the  party,  as  proof  of  a  fact 
admitted  or  iille?r<fd  therein. 
Id.,  pert  of  i   150,   am'd.    See  §{  1757,  subd.    1;  I93& 

i  524.  Form  and  eonatrnctlon  of  certain  allegations  and 
denlalii  In  verified   pleatllnir. 

The  allc-gations  or  d  ^nials  in  a  verified  pleading  must,  in 
form,  bo  stated  to  be  made  by  the  party  pleading.  Unless 
they  are  therein  stated  to  be  made  upon  the  information  and 
belief  of  the  party,  they  must  be  regarded,  for  all  purposes, 
including  a  criminal  prosecution,  as  huviug  been  made  upon 
the  knowledg?  of  the  person  verifying  the  pleading.  An  alloga- 
ti'^n  that  the  party  has  not  suflScient  knowledge  or  informatioJi, 
to  form  a  belief,  with  respect  to  a  matter,  must,  f'^r  the  si  me 
purposes,  be  regarded  as  an  allegation  that  the  person  verifying 
the  pleading  has  not  such  knowledge  or  information. 

8  S25.  Verification;  hoTV  and  by  ^vhom  niatle. 

The  verification  must  be  made  by  the  affidavit  of  the  party, 
or.  If  there  are  two  or  mote  parties  united  in  interest,  and 
pleading  together,  by  at  least  one  of  them,  who  is  acquainteil 
with  the  facts,  except  as  follows: 

1.  Where  the  party  is  a  domestic  corporation,  the  verification 
most  be  made  by  an  officer  thereof. 

2.  Where  the  people  of  the  Sfnie  are,  or  a  public  officer,  in 
their  behalf,  is  the  party,  the  verification  may  be  made  by  any 
person  acuuainted  with  the  facts. 

3.  IAm*d,  l«7tt.]  Where  the  party  is  a  foreign  corporation; 
or  where  the  party  is  not  within  the  county  where  the  attorney 
refiides.  or  if  the  latter  is  not  a  resident  of  the  State,  th*^  county 
where  he  has  his  office,  and  cnpablv*  of  making  the  titfiilavit;  or 
if  there  are  two  or  mor^  pjirties  united  in  interest,  and  pleading 
together,  where  neither  of  them,  ncqnnlntet]  with  the  facts  is 
vritfain  that   county,    and   capable   of   making   the   aflidavit;   oi 
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where  the  action  or  defence  is  founded  upon  a  written  inatru* 
raent  for  the  payment  of  money  only,  which  is  in  the  possession 
of  the  agent  or  the  attorney;  or  where  all  the  material  allegations 
of  the  pleading  are  within  the  personal  knowledge  of  the  agent 
or  the  attorney;  in  either  case  the  verification  may  be  made  by 
the  ageAt  of  or  the  attorney  for  the  party. 

From  Go.  Proc.,  |  167,  am'd. 

I  5S6.  Form  of  aflldairft  of  verlfleatlon. 

The  atHdayit  of  Terification  must  be  to  the  effect,  that  the 
pleading  is  true  to  the  knowledge  of  the  deponent;  except  as  to 
the  matters  therein  stated  to  be  alleged  on  information  and 
belief,  and  that  as  to  those  matters  he  believes  it  to  be  tru»». 
Where  it  is  made  bv  a  person,  other  than  the  party,  he  must 
set  forth,  in  the  affidavit,  the  grounds  of  his  belief,  as  to  all 
matters  not  stated  upon  his  knowledge,  and  the  reason  why  it 
is  not  made  by  the  party. 

Id.,  f  157. 

I  52T.  IVhen  ▼erlllcatlon  may  be  eonllned  to  a  eoaater* 
claim. 

Where  the  complaint  is  not  verified,  and  the  answer  sets  up 
a  counterclaim,  and  also  a  defence  by  way  of  denial  or  avoidance, 
the  affidavit  of  verification  may  tie  made  to  refer  exclusively 
to  the  counterclaim.  In  that  case,  the  last  three  sections  are 
applicable  to  the  affidavit  and  the  counterclaim,  as  if  the  latter 
was  a  separate  pleading. 

§  888.  Remedy  for  defeotlire  ▼erlfloation*  or  want  of 
verlfleatlon. 

The  remedy  for  a  defective  verification  of  a  pleading  is  to 
treat  the  same  as  an  unverified  pleading.  Where  the  copy  of 
a  pleading  is  served  without  a  copy  of  a  sufficient  verificatioii. 
in  a  case  where  the  adverse  party  is  entitled  to  a  verified 
pleading,  he  may  treat  it  as  a  nnlllty,  provided  he  gives  notice, 
with  due  diligence,  to  the  attorney  of  the  adverse  party,  that 
he  el(5Cts  so  to  do. 


I  529.  "Wlien     defendant     not     excnaed     from     verilyli 
answer  to  charge  of  frand. 

A  defendant  is  not  excused  from  verifying  his  answer  to  a 
complaint,  charging  him  with  having  confessed  or  sufl'ered  a 
judgment,  or  executed  a  conveyance,  assignment,  or  other  in- 
strument, or  transferred  or  delivered  money,  or  personal  property, 
with  intent  to  hinder,  delay,  or  defraud  his  creditors;  or  with 
being  a  party  or  privy  to  such  a  transaction  by  another  person, 
with  like  intent  towards  the  creditors  of  that  person;  or  with 
any  fraud  whatever,  affecting  a  right  or  the  property  of  another 

Sub8taDC«  of  2  R.   8.  174.   9  41   (2  Bdm.   181).   and  h.   1883.   ch.  14.   S    I 
(4   Bdm.    Ml). 

I  680.   [Am*d,  1877.]    Private  atatnte)  how  pleaded. 

In  pleading  a  private  statute,  or  a  right  derived  therefrom, 
it  is  sufficient  to  designate  the  statute  by  its  chapter,  year  of 
passage,  and  title,  or  in  some  other  manner  with  convenienc 
certainty,  without  setting  forth  any  of  the  contents  thereof. 

Oo.   **roc..   I   168.   am'd. 
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f  SSI.  [Am'4,  1004.]    AeconMt,  hbw  pleaded.     Bill  of  par- 
ticulars. 

It  is  not  iiecessary  for  a  party  to  set  forth,  in  a  pleading,  the 
itemfl  of  an  account  therein  alleged;  but  in  that  case,  he  must 
deliver  to  the  adverse  party,  within  ten  days  after  a  written 
demand  thereof,  a  copy  of  the  account,  which,  if  the  pleading 
is  Terified,  must  be  verified  by  his  affidavit,  to  the  effect,  that  he 
believes  it  to  be  true;  or,  if  the  facts  are  within  the  personal 
koowledge  of  the  agent  or  attorney  for  the  party,  or  the  party 
is  not  within  the  county  where  the  attorney  resides,  or  capable 
of  making  the  affidavit,  by  the  affidavit  of  the  agent  or  attorney. 
If  he  fails  so  to  do,  he  is  precluded  from  giving  evidence  of  the  ac- 
count The  court,  or  a  judge  authorized  to  make  an  order  in  the 
w-tion,  may  direct  the  party  to  deliver  a  further  account,  where 
the  one  delivered  is  defective.  Upon  application  in  any  case,  the 
court,  or  a  judge  authorized  to  make  an  order  in  the  action,  may, 
upon  notice,  direct  a  bill  of  the  particulars  of  the  claim  of  either 
party  to  be  delivered  to  the  adverse  party,  and  in  case  of  default 
the  court  shall  preclude  him  from  giving  evidence  of  the  part  or 
ptrts  of  his  affirmative  allegation  of  which  particulars  have  not 
been  delivered. 

Co.  Proc.,  {  168,  am'd;  L.  1904.  ch.  500.    In  effect  April  20,  1904. 

i  S32.  Jadffmenti  Kour  pleaded. 

In  pleading  a  judgment,  or  other  determination,  of  a  court  or 
officer  of  special  jurisdiction,  it  is  not  necessary  to  state  the 
facts  conferring  jurisdiction;  but  the  judgment  or  determination 
may  be  stated  to  have  been  duly  given  or  made.  If  that  allega- 
tion is  controverted,  the  party  pleading  must,  on  the  trial,  estab- 
lish the  facts  conferring  jurisdiction. 
u^,  i  161. 

I  B33.  Coadltloaa  precedent^  bow  pleaded. 

In  pleading  the  performance  of  a  condition  precedent  in  a  con- 
tract, it  is  not  necessary  to  state  the  facts  constituting  perform- 
ance; but  the  party  may  state,  generally,  that  he,  or  the  person 
whom  he  represents,  duly  performed  all  the  conditions  on  his  part. 
If  that  allegation  is  controverted,  he  must,  on  the  trial,  establish 
performance. 

Id.,  part  of  i  362. 

^sru*'  '■■*"*■'*■**  '•'  payment  of  moneys  Itow  pleaded. 

Where  a  cause  of  action,  defence,  or  counterclaim,  is  founded 
upon  an  instrument  for  the  payment  of  money  only,  the  party 
aay  set  forth  a  copy  of  the  instrument,  and  state  that  there  is 

u-  ^®.^^™  thereon,  from  the  adverse  party,  a  specified  sum, 
which  he  claims.  Such  an  allegation  is  equivalent  to  setting 
forth  the  instrument,  according  to  its  legal  effect. 

Id.,  part  of  I  162,  am*d.    See  i  1917. 

I  63S.  Pleadiaira  la  libel  aad  alaader. 

It  is  not  necessary,  in  an  action  for  libel  or  slander,  to  state, 
m  the  complaint,  any  extrinsic  fact,  for  the  purpose  of  showing 
the  application  to  the  plaintiff,  of  the  defamatory  matter;  but 
the  plamtiff  may  state,  generally,  that  it  was  published  or  spoken 
ooncermng  him;  and,  if  that  allegation  is  controverted,  the  plain- 
tiff most  establish  it  on  the  trial.  In  such  an  action,  the  defend- 
ant Buy  prove  mitigating  circumstances,  notwithstanding  that  he 
M    a  *^*^  ^^  attempted  to  prove  a  justification 
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«  S86.   [Am'd,   18T7.]    Pl^adlns  mittff&ttAS  elreumatanees 
In  action  for  a  ivroaff. 

In  an  action  to  recover  damages  for  the  breach  of  a  promifle 
to  marry,  or  for  a  personal  injury,  or  an  injury  to  property, 
the  defendant  may  prove,  at  the  trial,  facts,  not  amounting  to 
a  total  defence,  tending  to  mitigate  or  otherwise  reduce  the 
plaintiff*s  damages,  if  they  are  set  forth  in  the  answer,  either 
with  or  without  one  or  more  defences  to  the  entire  cause  of 
action.  A  defendant,  in  default  for  want  of  an  answer,  may, 
upon  a  reference  or  inquiry  to  ascertain  the  amount  of  the  plain- 
tiff's damages,  prove  facts  of  that  description. 

/537.   [Am'dy   1879.]    FriTOlona  pleadia«a|  lio-vr   diapos«d 

If  a  demurrer,  answer  or  reply  is  frivolous,  the  party  preju- 
diced thereby,  upon  a  previous  notice  to  the  adverse  party,  of 
not  less  than  five  days,  may  apply  to  the  court  or  to  a  judge  of 
the  court  for  judgment  thereupon,  and  judgment  may  be  given 
accordingly.  If  the  application  is  denied,  an  appeal  cannot  be 
taken  from  the  determination,  and  the  denial  of  the  application 
does  not  prejudice  any  of  the  subsequent  proceedings  of  either 
party.  Costs,  as  upon  a  motion,  may  be  awarded  upon  an  appli- 
cation pursuant  to  this  section. 

Co.   Proc.,   5  247.     See  |  547. 

■I  538.  Slaam  deleacea  to  be  stricken  cat. 

A  sham  answer  or  a  sham  defence  may  be  stricken  out  by  the 
court,  upon  motion,  and  upon  such  terms  as  the  court  deems 
just. 

Id..  I  162,  am*d. 

I  S89.  Material  variances  |  l&omr  provided  for. 
A  variance,  between  an  allegation  in  a  pleading  and  the  p^oof, 
is  not  material,  unless  it  has  actually  misled  the  adverse  party, 
to  his  prejudice,  in  maintaining  his  action  or  defence,  upon  the 
merits.  If  a  party  insists  that  he  has  been  misled,  that  fact 
and  the  particulars  in  which  he  has  been  misled,  mUst  be  proved 
to  the  satisfaction  of  the  court.  Thereupon  the  court  may,  in 
its  discretion,  order  the  pleading  to  be  amended,  upon  such  terms 
as  it  deems  just. 

Id..  I  189. 

I  540.  Immaterial  Tarlancesf  how  provided  for. 
Where  the  variance  is  not  material,  as  prescribed  in  the  last 
section,  the  court  may  direct  the  fact  to  be  found  according  to 
the  evidence,  or  may  order  an  immediate  amendment,  without 
costs. 

Id.,  i  170. 

f  641.  "Wliat  to  be  deemed  a  Callvre  of  proof. 
Where,  however,  the  allegation  to  which  the  proof  is  directed, 
is  unproved,  not  in  some  particular  or  particulars  only,   but  ia 
its  entire  scope  and  meaning,  it  is  not  a  case  of  variance,  withia 
the  last  two  sections,  but  a  failure  of  proof. 

Id.,  I  171. 

f  542.  [Am*d,  1807.]    Amendments  of  coarse. 

Within  twenty  days  after  a  pleading,  or  the  answer,  demurrer 
or  rc^piy  thereto,  is  served,  or  at  any  time  before  the  period  for 

HO 
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answering  it  expires,  the  pleading  may  be  once  amended  by  the 
party,  of  course,  without  costs  and  without  prejudice  to  the  pro- 
ceedings already  had.  But  if  it  is  made  to  appear  to  the  court 
that  the  pleading  was  amended  for  the  purpose  of  delay,  and  that 
the  adverse  party  will  thereby  lose  the  benefit  of  a  term,  for 
which  the  cause  is  or  may  be  noticed,  the  amended  pleading  may 
\n  stricken  out,  or  the  pleading  may  be  restored  to  its  original 
form,  and  such  terms  imposed  as  the  court  deems  just. 

Go.  Proc.,  part  of  |  172»  remodelled;  L.  1897,  cb.  470.  In  effect  Sept.  1, 
1887. 

1643.  Amended  pleadlnff  to  be  nerved )  ana^wer  thereto. 

Where  a  pleading  is  amended,  as  prescribed  in  the  last  section, 
a  copy  thereof  must  be  served  upon  the  attorney  for  the  adverse 
party.  A  faiinre  to  demur  to,  or  answer  the  amended  pleading, 
within  twenty  days  thereafter,  has  the  same  effect  as  a  like 
failure  to  demur  to,  or  answer  the  original  pleading. 

U..  ptrt  of  f  172,  and  of  |  14e. 

f  S44.  [An'd,  187T.]  Supplemental  pleadinara. 
Tpon  the  application  of  either  party,  the  court  may,  and,  in 
a  proper  case,  must,  upon  such  terms  as  are  just,  permit  him  to 
make  a  supplemental  complaint,  answer  or  reply,  alleging  mate- 
rial facts  which  occurred  after  his  former  pleading,  or  of  which 
he  was  ignorant  when  it  was  made;  including  the  judgment  or 
decree  of  a  competent  court,  rendered  after  the  commencement 
of  the  action,  determining  the  matters  in  controversy,  or  a 
JMirt  thereof.  The  party  may  apply  for  leave  to  make  a  supple- 
mental pleading,  either  in  addition  to,  or  in  place  of,  the 
former  pleading.  In  the  former  event,  if  the  application  is 
granted,  a  provisional  remedy,  or  other  proceeding  already  taken 
in  the  action,  is  not  affected  by  the  supplemental  pleading;  but 
the  right  of  the  adverse  party  to  have  it  vacated  or  set  aside, 
depends  upon  the  cases  presented  by  the  original  and  supplemental 
pleadings. 

Id^  1 177,  am'd. 

I  MS.  [Am'd,  1877.1  Motion  to  strike  ont  Irrelevant,  ete.. 
■utter. 

Irrelevant,  redundant,  or  scandalous  matter,  contained  in  a 
pleading,  may  be  stricken  out,  upon  the  motion  of  a  person 
agipieved  thereby.  Where  scandalous  matter  is  thus  stricken 
oat,  the  attorney  whose  name  is  subscribed  to  the  pleading  may 
be  directed  to  pay  the  costs  of  the  motion,  and  his  failure  to 
pay  them  may  be  punished  as  a  contempt  of  the  court. 

U..  {  IfiO,  am'd.    See  Bale  22. 

f  64<K.  [Am'd,  1877.]    Indelinlte  or  uncertain  allesatlons. 

Where  one  or  more  denials  or  allegations,  contained  in  a  plead- 
ing, are  so  indefinite  or  uncertain  that  the  precise  meaning  or 
ftppHeation  thereof  is  not  apparent,  the  court  may  require  tbe 
pleading  to  be  made  definite  and  certain,  by  amendment 

Id.,  part  of  I  100,  am'd.     See  Bule  22. 

I  •Vt7.  [Added,    1908.]  Motions  for  Jndffment  npon  plead- 

If  either  party  is  entitlod  to  judfrmont  upon  tbe  pleadinj^s.  the 
court  may  upon  motion  at  any  time  after  issue  joined  give  judg- 
ment accordingly. 

Added,  L.  1908,  cb.  106.     In  effect  Sept.  1,  1006. 
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CHAPTER  VII. 
General  Provisional  Remedies  in  an  Action. 

TITLE .     I. —  ArreBt,   Pending  the  Action,  and  Proceedings  Thereupon. 
TITLE     II, —  Injunction. 
TITLE   III. —  Attachment  of  Property. 

TITLE    IV. —  Other     FrovlHional    Remedies;     Qeneral   and    Mt<ceIla|ieoa8  Pro- 
visions. 

TITLE  I. 

Arrest,  pending  the  action,  and  proceedinjs  thereupon. 

Article  1.  Cases  where  an  order  of  arrest  may  be  granted,  and  persons  liable 
to  arreHt. 

2.  Granting,  executing,   and  vacating  or  modifying  the  order  of  anvst. 

3.  Discharging  the  defendant  upon   bail  or  deposit;  justification  of  the 

bail   and   disposition   of   the  deposit. 

4.  Charging  and  discharging  bail. 

article:  first.* 

Cases  where  an  order  of  arrest  may  he  granted,  and  persons 

liable   to  arrest. 

Sec.  548.  No  person  to  be  arrested   in   civil  proceedings,   without  a  statutory 
provision.     Xe   exest    nlmllshed. 
549.  When   the  right   to  arrest  dei>eiulH  upon  the  nature  of  the  action. 
r»50.  When  the  right  to  arrest  depends  partly  uiwn  extrinsic  facts. 

551.  Order,    when    and    where    granted ;    wlien    of    right,    and    when   dis- 

cretionary. 

552.  Foreign   judgment  not   to  atTect  right  to  arrest. 
55.*<.   Women    not    to   lie  arrested,    except,    etc. 

554.   Tdlot.    lunatic,    or    infant    under    fourteen.    If    arrested,    to    be   dto- 

chargwl. 
555./ Person   suc>d  in   a  representative  capacity,   not  to  be  arrested. 

I  »4S.  f  Repealed  by  L.  1909,  ch.  14.  See  Consolidated  Laws, 
tit.  Civil  Rights  Law,  §  23.] 

§  5-19.  rAm'd,  1877  and  1886.1  When  the  rlgrht  to  arrest 
depends  npon  the  nature  of  the  action. 

A  dofendant  may  be  arrested  in  an  action,  as  prescribed  in 
this  title,  where  the  action  is  brought  for  either  of  the  following 
causos: 

1.  .To  recover  a  fine  or  penalty. 

2.  To  recover  damages  for  a  personal  injury;  an  injury  to 
property,  including  the  wrongful  taking,  detention  or  conversion 
of  personal  property;  breach  of  a  promise  to  marry;  misconduct 
or  neglect  in  office,  or  in  a  professional  employment;  fraud:  or 
deceit,  or  to  recover  a  chattel  where  it  is  alleged  in  the  complaint 
that  the  chattel  or  a  part  thereof  has  been  concealed,  removed 
or  disposed  of  so  that  it  cannot  be  found  or  taken  by  the  sheriff 
and  with  intent  that  it  should  not  be  so  found  or  taken,  or  to 
deprive   the   plaintiff   of   the   benefit   thereof;    or   to   recover  for 

•  Se«  Laws  1886,  cb.  672. 
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money  received,  or  to  recover  property  or  damages  for  the  con- 
Tereion  or  inis<application  of  property  where  it  is  alleged  \n  the 
complaint  that  the  money  was  received  or  the  property  was  em- 
bezzled or  fraudulently  misapplied  by  a  public  officer  or  by  an 
attorney,  solicitor  or  counselor,  or  by  an  officer  or  agent  of  a 
corporation  or  banking  association  in  the  course  of  his  employ- 
ment, or  by  a  factor,  agent,  broker,  or  other  person  in  a  fiduciary 
capacity.  Where  such  allegation  is  made,  the  plaintiff  cannot 
recover  unless  he  proves  the  same  on  the  trial  of  the  action;  and 
a  judgment  for  the  defendant  is  not  a  bar  to  the  new  action  to 
recover  the  money  or  chattel. 

3.  To  recover  money,  funds,  credits,  or  property,  held  or 
ui\*ned  by  the  State,  or  held,  or  owned,  officially  or  otherwise, 
for  or  in  behalf  of  a  public  or  governmental  interest,  by  a 
mnnicipfll  or  other  public  corporation,  board*  officer,  custodian 
agency,  or  agent,  of  the  State  or  of  a  city,  county,  town,  village, 
or  other  division,  subdivision,  department,  or  portion  of  uie 
State,  which  the  defendant  has,  without  right,  obtained,  received, 
converted,  or  disposed  of,  or  to  recover  damages  for  so  obtaining, 
receiving,  paying,   converting,  or  disposing  of  the  same. 

4.  [Added,  I870j  am'd,  1.S80.]  In  an  action  upon  contract 
express  ar  implied,  other  than  a  promise  to  marry,  where  it  is 
alleged  in  the  complaint  that  the  defendant  was  guilty  of  a 
fraud  i..  contracting  or  incurring  the  liability,  or  that  he  has 
since  the  making  of  the  contract,  or  in  contemplation  of  making 
of  the  same,  removed  cr  disposed  of  his  property  with  intent 
to  defraud  his  creditor  ;^  rr  is  about  to  remove  or  dispose  of  the 
same  with  like  iutent;  but  where  such  allegation  is  made,  the 
pluintiff  cannot  recover  unless  he  proves  the  fraud  on  the  trial 
of  the  action;  and  a  judgment  for  the  defendant  Is  not  a  bar 
to  a  new  action  to  recover  upon  the  contract  only. 

Go.  Proc..  S  170,  am*d;  L.  1886.  cb.  672. 

s  660.  [Am*d,  1877  and  1880.]  \rheii  the  rlffht  to  mrremi 
depcnclii  partly  upon  extrinsic  facts. 

A  defendant  may  also  be  arrested  m  an  action  wherein  tha 
judgment  demanded  requires  the  performance  of  an  act,  the 
neglect  or  refusal  to  perform  which  would  be  punishable  by  the 
court  as  a  contempt,  where  the  defendant  is  not  a  resident  of 
the  State,  or,  being  a  resident,  is  about  to  depart  therefrom, 
hy  reason  of  which  non-residence  or  departure  there  is  danger 
that  a  judgrment  or  an  order  requiring  the  performance  of  the 
act  will  be  rendered  ineffectual. 

Snlistltat*  for  part  of  |  170,  Go.  Proc;  L.  1886,  ch.  672. 

9  551.  [Am'd,  1877  and  188<l.]  Order  wken  and  where 
Sraated;  -vrlien  of  rlffht,  and  ivhen  dlffcretlonary. 

In  a  case  specified  in  the  last  section,  the  order  of  arrest  can 
be  granted  only  by  the  court,  is  always  in  its  discretion,  and 
may  be  granted  or  served,  either  before  or  after  final  judgment 
unless  an  appeal  from  the  judgment  is  pending,  upon  which 
security  has  been  given,  sufficient  .to  stay  the  execution  thereof. 
In  either  of  the  cases  specified  in  section  five  hundred  and 
forty-nine,  the  order  cannot  be  served  after  final  judgment; 
but  it  may  be  granted,  where  a  proper  case  therefor  is  presented, 
at  any  time  before  final  judgment. 
L.  1886.  cb.  672. 

}  862.    Farelcn  Jvdirn&ent  not  to  affect  rlsht  to  arreat. 

The  recovery  of  judment  in  a  court,  not  of  the  State,  for  the 
Mune  cause  of  %ctlon;  or,  where  the  action  is  founded  upon  fraud 
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or  deceit,  for  the  price  m  yalue  of  the  property  obtained  thereby: 
does  not  affect  the  right  of  the  plaintiff  to  arrest  the  defendant, 
as  prescribed  in  tliis  title. 

i  fUiS*  [Ain'd,  1877.]  "IVomaa  not  to  be  arrested,  except, 
etc. 

A  woman  cannot  be  arrested,  as  prescribed  in  this  tit4e, 
except  in  a  case  where  the  order  can  be  granted  only  by  the 
conrt;  or  where  it  appears,  that  the  action  Is  to  recover  damages 
for  a  wilful  injury  to  person,  character,  or  property. 

Last  aentenos  af  Go.  Pioe.,  f  1TB. 

i  664.  [Am'd,  1877.]  Idiot,  Imnatie,  or  intent  nmder  foar- 
teen.  If  arrested,  to  be  dlaeluirired. 

A  lanatic,  an  idiot,  or  an  infant  under  the  age  of  fomrteen 
^  years,  if  arrested,  may  be  discharged  from  arrest,  as  a  privi- 
leged person,  in  the  discretion  of  the  court.  The  application 
for  his  discharge  may  be  made,  in  his  behalf,  by  a  relative,  or 
by  any  other  person  whom  the  court  or  judge  permits  to  repre- 
sent him,  for  the  purpose. 

S  666.  Person  aned  In  a  representatl-re  eapaoity,  not  te 
be  arrested. 

A  person  prosecuted  in  a  representative  capacity,  as  heir, 
executor,  administrator,  legatee,  devisee,  next  of  kin,  assignee, 
or  trustee,  cannot  be  arrested,  as  prescribed  in  this  title,  except 
for  his  personal  act. 

ModeUed  opM  2  B.  8.  848,  |  9  (2  Bdm.  88S». 
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ARTICIiB  SBCOND. 

^hwttng,  execiUtng^  and  vacating  or  modifying  the  order  of 

arred. 

■■c.  8B6.  Order  requlTed  for  arrMt;  bow  granted* 

667.  Pniof  Dgcc— ary  to  procare  order. 

668.  When  order  may  be  granted;  effect  of  complaint  aaboeonently  made. 

669.  Secorltjr.  npon  order  of  arreet  made  by  a  Judge. 
8d0.  Id.;  apoD  order  of  arreet  granted  by  tbe  coart. 

661.  Cootenta  of  tbe  order;  to  wbom  directed;  wben  to  be  executed. 
6es.  Ooplij  of  papera  to  be  delWered  to  defendant;  origlnala  to  be  llled. 
60.  Aneet;  bow  made. 

S64.  General  prorlalon  aa  to  prlTllege  from  arreat;  dlacbarge  of  priTlleged 
peraon. 

666.  PrlTllege  of  ofDcera  of  courta. 

606.  Defdndant  arreated  to  bare  twenty  daya  to  anawer. 

667.  Wben  application  to  be  made  to  Tacate  order  of  arreat,  etc. 

668.  Ho./  ana  to  wbom  application  muat  be  made;  oppoalng  It  by  new 

proofa. 
6a»471.  [Repealed.] 
672.  Sopernedeai,  anleaa  defendant  la  cbarged  In  execntlea,  etc. 

I  556.  CAxn'fly  1877.]  Order  required  for  arreat  |  l&ow 
KmBteda 

An  order  for  the  arrest  of  the  defendant,  except  as  otherwise 
prescribed  in  section  five  hundred  and  fifty-one  of  this  act,  most 
be  obtained  from  a  judge  of  the  court  in  which  the  action  is 
broQjrht,  or  from  any  county  judge. 

O).  Proc.,  I  180.    See  H  SOS,  688  aad  1049,  pott. 

S  667.    [Axn'dy  1879.]     Proof  neeeaMirx  to  proovre  order. 

The  order  may  be  granted,  in  a  case  specified  in  section  fiye 
hundred  and  forty-nine  of  this  act,  where  it  appears  by  the 
affidaTit  of  the  plaintiff  or  any  other  person,  that  a  sufficient 
cause  of  action  exists  against  the  defendant,  as  prescribed  in 
that  section.  It  may  be  granted,  in  a  case  specified  in  section 
fiTe  hundred  and  fifty  of  this  act,  upon  the  lilce  proof  that  a 
sufficient  cause  of  action  exists  against  the  defenaant,  as  pre- 
scribed in  that  section,  and  of  the  other  matters,  extrinsic  to 
the  cau8|^  of  action,  specified  in  that  section.  The  affidavit 
may  also  contain  any  statement,  tending  to  determine  the 
amount  of  bail  to  be  required. 

Id.,  I  181,  wltb  modlAeatlona. 

S  658.  [Am'dy  1879,  1886.]  VITIien  order  mar  be  arrantedi 
effect  of  complaint   eisbaeaveiitlr   made. 

Subject  to  the  proTisions  of  the  last  preceding  section,  the 
order  may  be  granted  at  any  time,  after  the  commencement  of 
the  action.  It  may  also  be  granted  to  accompany  the  sum- 
mops,  but  at  any  time  after  the  filing  or  service  of  the  com- 
piaint  the  order  of  arrest  must  be  vacated  on  motion,  if  the 
oompUlnt  fails  to  set  forth  a  sufficient  cause  of  action,  as  re- 
<nuied  by  section  five  hundred  and  forty-nine  of  this  act,  but 
where  the  order  is  applied  for  after  the  filing  or  service  of  the 
complaint,  the  court  before  granting  the  same  may  without 
notice  direct  the  service  of  an  amended  complaint  so  as  to 
confonn  to  the  allegations  required  in  subdivisions  two  and  four 
of  lection  five  hundred  and  forty-nine  of  this  act. 

U..  f  188:  L.  1886,  cb.  872. 
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-I    6S9.     [Ain*d,     187&.]       Security,     upon     order     of    arr««t 
made  by  Judse. 

Except  where  tLe  action  is  brought  for  a  cause  specified  in 
^subdiyision  third  of  section  fire  hundred  and  forty-nine  of  this 
act,  or  in  a  case  \Ahere  it  is  specially  prescribed  by  law  that 
security  may  be  dispensed  with,  or  the  security  to  be  given  ia 
specially  regulated  by  law,  the  judge,  before  he  grants  the  order, 
must  require  a  written  undertaking  on  the  part  of  the  plaintiff, 
with  two  sufficient  sureties,  to  the  effect  that,  if  the  defendant 
recovers  judgment,  or  if  it  is  finally  decided  that  the  plaintiff  was 
not  entitled  to  the  order  of  arrest,  the  t-laintiff  will  pay  all 
costs  which  may  be  awarded  to  the  defendant,  and  all  damages 
which  he  may  sustain  by  reason  of  the  arrest,  not  exceeding 
the  sum  specified  in  the  undertaking,  which  must  be  at  least 
equal  to  one-tenth  of  the  amount  of  bail  required  by  the  order, 
and  not  less  than  two  hundred  and  fifty  dollars. 
€to.  Proc.,  part  of  §  182. 

S  660.    Id.$  upon  order  of  arrest  mranted  by  tl&e  eourt. 

Where  the  order  can  be  granted  only  by  the  court,  an  under 
taking  on  the  part  of  the  plaintiff  may  be  dispensed  with.  If  it 
is  required,  its  forn^,  and  the  security  to  be  given  thereupon, 
must  be  such  as  the  court  prescribes. 

Ooven  ease  of  a  ne  exeat. 

S  661.  [Am'd,  1877.]  Contents  of  the  order  |  to  whom 
directed!  'wben  to  be   exeented. 

The  order  must  be  subscribed  by  the  plaintiff's  attorney,  and, 
except  where  it  is  granted  by  the  court,  by  the  judge.  It  may 
be  directed,  either  to  the  sheriff  of  a  particular  county,  or,  gen- 
erally, to  the  sheriff  of  any  county.  It  must  require  the  sheriff 
forthwith  to  arrest  the  defendant,  if  he  is  found  within  his 
county;  to  hold  him  to  bail  in  a  specified  sum;  and  to  return  the 
order,  with  his  proceedings  thereunder,  as  prescribed  by  law. 
The  plaintiff's  attorney  may,  at  his  option,  oy  an  indorsement 
upon  the  order,  or,  where  it  was  granted  by  the  court,  upon  the 
copy  thereof,  delivered  to  the  sheriff,  fix  a  time  within  which 
the  defendant  must  be  arrested.  In  that  case,  he  cannot  be  ar^ 
rested  afterwards,  under  the  same  order. 

Ck>.  Proc.,  part  of  S  188,  am'4.  Bee  i  S90.    See  also  Ride  It.    •*  * 

S  662.  [Am'd,  1878.]  Copies  of  papera  to  be  delivered  te 
defendant;  orisrinals  to  be  lllcd. 

Tho  order  of  arrest,  or,  where  it  was  gi  anted  by  the  court,  a 
certified  copy  thereof,  subscribed  by  the  plaintiff's  attorney;  and, 
in  either  case,  the  papers  upon  which  tho  order  was  granted,  with 
the  undertaking,  if  any;  iiust  be  delivered  to  the  sheriff,  who, 
upon  arresting  the  defendant,  must  deliver  to  him  a  copy  thereof. 
The  papers,  upon  which  the  order  was  granted,  with  the  under- 
taking, if  any,  must  be  filed,  with  the  order  of  arrest,  or  a  certi- 
fied copy  thereof,  at  the  time  prescribed  for  filing  the  same,  in  see 
tion  five  hundred  and  ninety  of  this  act. 

Id.,    •  184,  am*d  by  the  addition  of  the  last  eenteMe.   flee  |  OM.   IM 
aim  Bole  4. 

9  668.    Arrest}  ho-vr  made. 

The  sheriff  must  execute  the  order  by  arresting  the  defendant, 
if  he  is  found  within  his  county,  and  keeping  him  in  custody, 
until  discharged  by  law. 

U.,  first  daiiee  of  {  1S5. 
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f  564.  (Ain'd«  188S.1  General  provision  as  to  privileiT^ 
from  arrest;  discl&arflre %>f  privileged  person. 

This  title  does  not  abridge  or  affect  a  privilege  from  arrest 
given  by  law,  or  a  right  of  action  for  a  breach  thereof.  A  privi- 
leeed  person  is  entitled  to  be  •  discharged  from  arrest,  where 
other  provision  is  not  made  therefor  bj*  law,  by  th^  court,  or  a 
judge  thereof;  or  by  the  count j  judge  of  a  county  where  the 
arrest  was  made.  The  order  must  be  made,  upon  proof,  by  affi- 
davit, of  the  facts  entitling  the  applicant  to  the  discharge;  and 
the  arrest  and  discharge  are  not  a  bar  to  a  new  arrest,  after  the 
privilege  has  ceased.  The  court  or  judge  may  make  the  order 
without  notice,  or  maj'  require  notice  to  be  given  to  the  sheriflf, 
or  to  the  plaintiff,  or  to  both. 

L  1895.  ch.  946. 

I  5«5.  [Repealed  by  I..  1909,  ch.  14.  See  Consolidated  Laws, 
tit.  Ci\il  Rights  Law,  §  24. J 

f  566.  Defendant  arrested  to  have  twenty  dAys  to  an- 
swer. 

Except  where  an  order  of  arrest  can  be  granted  only  by  the 
court,  a  defendant,  arrested  before  answer,  has  twenty  days, 
after  the  arrest,  in  which  to  answer  the  complaint;  and  judgment 
mii»t  be  stayed  accordingly. 

Sobstltnted  for  part  of  Co.  Proo.,   |   183. 

I  R67.  fAm'd,  1877.]  IVhen  application  to  be  made  to 
vacate  order  of  arrest,  etc. 

Except  where  an  order  of  arrest  can  be  granted  only  by  the 
court,  a  defendant,  arrested  as  prescribed  in  this  title,  may,  at 
any  time  before  final  judgment,  or,  if  he  was  arrested  within 
twenty  days  before  final  judgment,  at  any  time  within  twenty 
days  after  the  arrest,  apply  to  vacate  the  order  of  arrest:  or  to 
reduce  the  amount  of  bail:  or  to  increase  the  security  given  by 
the  plaintiff;  or  for  one  or  more  of  those  forms  of  relief,  to- 
gether, or  in  the  alternative.  In  a  case  where  the  order  of  arrest 
can  be  granted  only  by  the  court,  a  like  application  may  be 
made,  at  any  time  within  twenty  days  after  the  arrest:  and  an 
application  to  increase  the  security  given  by  the  F)iaintiff,  may  be 
made  at  any  time  before  final  judgment. 

la. 

f  S68.  fAm'd,  1877.1  Ho^r  and  to  -wlnoni  application  mast 
be  made  J  opposins  it  by   neiv  proofs. 

An  application,  specified  in  the  last  section,  may  be  founded 
only  upon  the  papers  upon  which  the  order  was  granted:  in 
which  case,  it  must  be  made  to  the  court,  or,  if  the  order  was 
granted  ly  a  judge  out  of  court,  to  the  same  judge,  in  court  or 
out  of  court,  and  with  or  without  notice,  as  he  deems  proper; 
and  the  application  must  be  heard  upon  those  papers  only.  Or 
it  may  l^e  founded  upon  proof,  by  affidavit,  on  the  part  of  the 
defendant;  in  which  case,  it  must  be  made  to  the  court,  or.  if  the 
«rdt»r  was  granted  by  a  judge  out  of  court,  to  any  judge  of 
|he  court,  upon  notice,  and  it  may  be  opposed  by  new  proof, 
hy  affidavit,  on  the  part  of  the  plaintiff,  tending  to  sustain  any 
ground  of  arrest  recited  in  the  order,  and  no  other,  unless  the 
defendant  relies  upon  a  discharge  in  bankruptcy,  or  upon  a  dis- 
<*narge  or  exoneration,  granted  in  insolvent  proceedings;  in  which 
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case,  the  plaintiff  may  show  any  matter  in  avoidance  thereof, 
whicn  he  might  show  upon  the  trial. 

Substitute  for  Go.    Proc.,    {  206. 

§  5e9.    [Repealed,  1877.] 
i  570.    [Repealed,  1877.]     ' 
§  571.    [Repealed,  1877.] 

i  672.  (Am'd,  1877,  1882  and  1880.]  Snperaedeas,  unleaa 
defendant  Is  charired  in  exeontion,  etc. 

Except  in  a  case  where  an  order  of  arrest  can  be  granted  only 
by  the  court  if  the  plaintiff  unreasonably  delay  the  trial  of  the 
action  or  neglects  to  enter  judgment  therein  within  ten  days 
after  it  is  in  his  power  to  do  so,  or  net^lects  to  issue  execution 
against  the  person  of  the  defendant  within  ten  days  after  the 
return  of  the  execution  against  the  property,  and  in  any  event 
neglects  to  issue  the  same  within  three  months  after  the  entry 
of  the  judgment^  or  whenever  it  shall  apiiear  to  the  satisfaction 
of  the  court  that  the  plaintiff  in  an  action,  or  a  judgment  cred- 
itor in  a  judgment,  delays  the  enforcement  of  his  remedies 
therein  by  collusion,  or  for  the  purpose  of  allowing  the  debtor 
to  remain  in  prison  under  the  mandate  in  any  other  action,  be- 
fore the  issuing  of  the  mandate  in  favor  of  such  creditor,  so 
as  to  produce  a  continued  and  extended  imprisonment  by  virtue 
of  the  separate  mandates  in  the  different  actions,  the  defendant 
must  upon  his  application,  made  upon  notice  to  the  plaintiff,  be 
discharged  from  custody  if  he  has  already  been  taken  under  the 
mandate  against  him  in  such  action:  or  if  he  has  not  yet  been 
imprisoned  therein,  be  relieved  from  imprisonment  by  virtue  of 
such  mandate,  by  the  court  in  which  the  action  was  commenced, 
unless  reasonable  cause  is  shown  why  the  application  should  not 
be  granted.  A  defendant  discharged  as  prescribed  in  this  section 
shall  not  be  arrested  upon  an  execution  issued  upon  the  judgment 
in  the  action. 

Co.  Proc.,  part  of  |  288.  am'd;  L.  1886,  ch.  672. 
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article:  third. 

DUcharffing  the  defendant  upon  bail  or  dqooHt;  just{fleatian  of 
the  hail  and  disposition  of  the  aeposit . 

See.  67B.  Defendant  to  be  dJBcharged  on  ball  •?  deposit. 

674.  When  defendant  may  elect  to  glre  balL  etc.,  or  bond  for  llbertlee. 

675.  Undertaking  of  the  ball;  what  to  contatn. 

676.  Examination  of  persona  offered  aa  ball. 

077.  FUloff,  etc.,  of  papers;  plalntifl*a  acceptance  or  r^ectlon  of  baQ. 

678.  Notice  of  iuriedlctlon ;   new  undertaking,   If  other  baa  is  gifen. 

679.  Qoaliflcatlons  of  bafl. 
68D.  JiuUflcatkMi   of  baU. 

681.  AUowance  of  ball. 

682.  Deposit  of  money  with  sheriff. 

688.  Payment  of  deposit  into  court  by  sheriff. 

684.  Sabstitutlnic    Imil    for    deposit. 

686.  How  deposit  disposed  of. 

686.  When  deposit  to  be  paid  to  a  third  person. 

087.  Sheriff,  when  liable  to  baO;  his  diseham  fron  Uabflttr* 

688.  Proceedings  oi»  judgment  against  sbertflf. 

680.  BaU  Uabte  to  aheriff. 

800.  FUing  papers  if  ball  not  given. 

S  873.    Defendant  to  be  discharsed  on  ball  or  depoiilt. 

The  defendant,  at  any  time  before  he  is  in  contempt,  where 
the  order  can  be  granted  only  by  the  court,  or,  in  any  other  case, 
at  any  time  before  execution  againcft  his  person,  must  be  dis- 
charged from  arrest,  either  upon  giving  bail,  or  upon  depositing 
the  sum  specified  in  the  order  of  arrest.  The  defendant  may 
9lve  bail,  or  make  the  deposit,  immediately  upon  his  arrest,  at 
any  boor  of  the  day  or  night;  and  he  must  have  reasonable  op- 
portunity to  see*  for  and  to  procure  bail,  before  being  committed 
to  jaU. 

Go.  Proc.,  I  186,  am'd.    See  post,  {  1706. 

(  574.  "Virben  defendant  may  elect  to  fflve  ball,  etc,  or 
boKd    for    liberties. 

Where  the  defendant  is  actually  confined  in  the  jail,  by  rir- 
uie  of  an  order  of  arrest,  and  final  or  interlocutory  judgment  has 
been  rendered  against  him  in  the  action,  but  an  execution  against 
his  person  has  not  been  issued,  he  may  elect,  either  to  give  a  bond 
for  the  liberties  of  the  jail,  or  to  give  bail  or  make  a  deposit,  slm 
prescribed  in  this  article. 

8  67S.    Under taklniT  of  the  ball;  -vrbat  to  contain. 

The  defendant  may  give  bail,  by  delivering  to  the  sheriff  a 
written  undertaking,  in  the  sum  specified  in  the  order  of  arrest, 
executed  by  two  or  more  sufllcient  bail,  stating  their  places  of 
residence  and  occupations,  to  the  following  effect: 

1.  If  the  order  of  arrest  could  be  granted  only  by  the  court, 
that  the  defendant  will  obey  the  direction  of**  court,  or  of  an 
Appellate  court,  contained  in  an  order  or  a  judgment,  requiring 
him  to  perform  the  act  specified  in  the  order;  or,  in  default  of 
his  so  doing,  that  he  will,  at  all  times,  render  himself  amenable 
to  proceedings  to  punish  him  for  the  omission. 

2.  If  the  action  is  to  recover  a  chattel,  that  the  defendant  will 
deliTer  it  to  the  plaintiff,  if  delivery  thereof  is  adjudged  in  the 
action,  and  will  pay  any  sum  recovered  against  him  in  the  action. 


*  Icror  In  engrossing *f or  *'  seek." 

**  Word  i*  the  "  omitted  by  erior  in  engiossSi^ 
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3.  In  any  other  case,  that  the  defondant  will,  at  all  times, 
render  himself  amenable  to  any  mandate,  which  may  be  issued 
to  enforce  a  final  judgment  aj^ainst  him  in  the  action. 

Substitute  for  Co.    Proo..   I   187. 

S  576.  [Am'd,  1«7».]  Examination  of  persons  offered  «■ 
bail. 

It  is  not  necessary  that  the  nndertakinj?  should  be  approved 
or  accompanied  with  an  affidavit  of  justification  of  the  bail.  But 
the  officer,  taking  the  acknowledgment  of  the  undertaking,  must, 
if  the  sheriff  so  requires,  examine  under  oath,  to  a  reasonable 
extent,  the  i>er8on8  offering  to  become  bail,  concerning  their  proih 
erty  and  their  circumstanc(»s.  The  examination  must  be  reduced 
to  writing,  subscribed  by  the  bail,  and  attached  to  the  under- 
taking. 

From  2  R.  8.  380.  |  20   (2  Edm.   395). 

t  B77.  fAm'd,  187A.1  Fllinir,  etc.,  of  papers)  plaintiff*! 
aeoeptance  or  rejection   of  bail. 

Within  three  days  after  bail  is  given,  the  sheriff  must  deliver  to 
the  plaintiffs  attorney  copies,  certified  by  him,  of  the  order  of  ar- 
rest, return  and  undertaking.  The  plaintiffs  attorney,  within  ten 
days  thereafter,  must  serve  upon  the  sheriff  a  notice  that  he 
does  not  accept  the  bail;  otherwise  he  is  deemed  to  have  accepted 
them,  and  the  sheriff  is  exonerated  from  liability. 

Co.  Proc.,  I  192,  im'd. 

f  678.  IVotice  of  Justification)  ncfr  nndertakinfr,  if  other 
bail  is  fflven. 

Within  ten  days  after  the  receipt  of  the  notice,  the  sheriff  or 
the  defendant  may  serve  upon  the  plaintiffs  attorney,  notice  of 
the  justification  of  the  same  op  other  bail,  specifying  the  place 
of  residence  and  occupation  of  each  of  the  latter,  before  a  judge 
of  the  court,  or  a  county  judge,  at  a  specified  time  and  place:  the 
time  to  be  not  less  than  five  nor  more  than  ten  days  thereafter, 
and  the  place  to  be  within  the  county  where  one  of  the  bail  re- 
sides, or  where  the  defendant  was  arrested.  If  other  bail  are 
given,  a  new  undertaking  must  be  executed,  as  prescribed  in  sec- 
tion 575  of  this  act. 
Id.,  I  193,  am*d. 

i  6T9.    ^Qualifications  of  bail. 

The  qualifications  of  bail  are  as  follows: 

1.  Each  of  them  must  be  a  resident  of,  and  a  householder  or 
freeholder  within  the  State. 

2.  Each  of  them  must  be  worth  the  sum  specified  in  the  order 
of  arrest,  exclusive  of  property  exempt  from  ejecution;  but  the 
judge,  on  justification,  .may  allow  more  than  two  bail  to  justify, 
severally,  In  sums  less  thhn  that  specified  in  the  order,  if  the 
whole  justification  is  equivalent  to  that  of  two  suflScient  baiL 

Id.,  i  194,  am*d. 

8  IS80.    Justification  of  bail. 

For  the  purpose  of  justification,  each  of  the  bail  must  attend 
before  the  judge,  at  the  time  and  place  mentioned  in  the  notice, 
and  be  examined  on  oath,  on  the  part  of  the  plaintiff,  touching 
his  suflBciency,  in  such  manner  as  the  judge,  in  his  discretion, 
thinks  proper.  The  judge  may.  in  his  discretion,  adjourn  the 
examination  from  day  to  day.  until  it  is  completed;  but  such  an 
adjournment  must  always  be  to  the  next  judicial  day,  unless  by 
consent  of  parties.  If  required  by  the  plaintiffs  attorney,  the 
examination  must  be  reduced  to  writing,  and  subscribed  by  the 

bail. 
Co.  Proc.,  I  190,  uii*d. 

1«>o 


c  7, 1 1,  a.  3  ARREST  AND  BAIL.  Sf  581-«5 

S  RSI.    AlIowAnce  of  ball. 

If  the  jud^e  finds  the  bail  suflfcient,  he  must  annex  the  exami- 
nation to   the   undertaking,   indorse  his  allowance  thereon,   and 
cause  them  to  be  filed  with  the  clerk.     The  sheriff  is  thereupon 
exonerated  from  liability. 
Id..  {  196,  am'd.     See  post,  |  1706. 

i  582.  [Ana'd,  1004.]     Devoait  of  money  with  sheriff. 

A  defendant,  or  other  persoii  arrested  or  attached  on  cfvil 
process,  who  is  entitled  to  release  on  bail,  or  to  jail  liberties 
on  giving  the  undertaking  required  by  section  one  hundred  and 
fifty  of  this  act.  may  instead  of  giving  bail,  or  such  unde<*tak- 
ing,  dei>osit  with  the  sheriff  the  sum  specified  in,  or  endorsed 
upon  such  process,  or  which  might  be  required  in  such  under^ 
taking.  The  sheriff  must  thereupon  give  the  prisoner  a  certifi- 
cate of  the  deposit  and  discharge  him  from  custody.  A  deposit 
so  made  in  lieu  of  an  undertaking  for  jail  liberties  must  be 
applied,  under  direction  of  the  court,  in  satisfaction  of  any  judg- 
ment for  escape  of  the  prisoner  from  such  liberties  and  in 
payment  of  any  expense  incurred  in  the  defense  of  an  action 
for  such  escape,  and  thereafter  the  surplus,  if  any,  and  in  case 
there  has  been  no  such  escape,  the  whole,  of  such  deposit  must 
be  refunded  to  the  prisoner  or  his  representative,  and  in  case 
of  a  deposit  in  lieu  of  bail  (yi  attachment  against  the  person, 
it  shall  abide  the  disposition  of  the  court,  or  a  judge  thereof, 
or  a  county  judge. 
Id.,  i  197,  am'd;  JU  1904,  ch.  384.    In  effect  AprO  26,  1904. 

S  683.  PAynent  of  deposit  Into  eourt  hy  sheriff. 

The  sheriff  must,  within  four  days  after  the  deposit,  pay  it  into 
court.  He  must  take,  from  the  officer  receiving  it,  two  certifi- 
cates of  the  payment,  one  of  which  he  must  deliver  to  the  plain- 
tiff, and  the  other  to  the  defendant.  For  a  default  in  making  the 
payment,  the  ofiflcial  bond  of  the  sheriff  may  be  prosecuted,  as  in 
Any  other  case  of  delinquency. 

Id.,  i  196. 

I  584.   Snhstltatlnir  hall  for  deposit. 

If  money  is  d*»po8ited,  as  prescribed  in  the  last  two  sections^ 
hail  may  be  given,  and  may  justify  upon  notice,  at  any  time  be- 
fore the  expiration  of  the  right  to  be  discharged  on  bail.  There* 
npon  the  judge,  before  whom  the  justification  is  had,  must  direct, 
in  the  order  of  allowance,  that  the  money  deposited  be  refunded 
to  the  defendant  or  his  representative,  and  it  must  be  refunded 
flf'cordingly. 

Id..  1 199,  am*d. 

i  K85.   HoTF  deposit  disposed  o€. 

If  money  deposited  is  not  refunded,  as  prescribed  In  the  last 
J^^etion,  it  is,  in  a  case  where  the  order  of  arrest  could  be  granted 
only  by  the  court,  subject  to  the  direction  of  the  court,  as  justice 
requires,  before  and  after  the  judgment.  In  any  other  case,  if 
it  remains  on  deposit,  when  final  judgment  is  rendered  for  the 
plaintiff,  it  must  be  applied,  under  the  direction  of  the  court,  in 
satisfaction  of  the  judgment,  and  the  surplus,  if  any,  must  be  re- 
funded to  the  defendant,  or  his  representative.  If  the  final  judg- 
ment is  for  the  defendant,  or  the  action  abates  or  is  discontinued, 
the  sum  deposited,  and  remaining  unapplied,  must  be  refunded  to 
the  defendant  or  his  representative. 

Sobstltiite  for  Co.  Proe.,  {  200. 
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I  686.    "When  deposit  to  be  paid  to  a  third  peraoa. 

At  any  time  before  the  deposit  is  paid  into  court,  the  defendant 
may  deliver  to  the  sheriff  a  written  direction,  to  pay  it  to  a  third 
person,  therein  specified,  in  the  event  that  the  defendant  be- 
comes entitled  to  a  return  thereof;  but  without  expressing  any 
other  contingency.  The  direction  must  be  acknowledged  or 
proved,  and  certified,  in  like  manner  as  a  deed  to  be  recorded; 
and  the  sheriff  must  deliver  it  to  the  oflBcer  who  receives  the  de- 
posit, who*  must  note  the  substance  thereof,  with  the  entries  of 
the  deposit,  in  his  books,  and  upon  the  two  certificates  of  pay- 
ment into  court.  The  money  thus  deposited  is  deemed  the  prof)* 
erty  of  the  third  person,  subject  to  the  plaintiff's  interest  therein, 
and  subject  to  the  rights  of  a  creditor  of  the  defentlant,  where 
the  direction  was  given  for  the  purpose  of  hindering,  delaying,  or 
defranding  creditors.  The  money,  or  the  residue  thereof,  must 
be  paid  to  the  third  person,  where,  by  the  provisions  of  the  ^ast 
two  sections,  it  is  required  to  be  refunded  to  the  defendant,  or  his 
representative. 

I  S87.  rAm'd,  1877.1    Sheriff,  when  liable  as  ball|  bi«  dls- 
charire  from  liability. 

If,  after  the  defendant  is  arrested,  he  escapes  or  is  rescued,  or 
th**  bail,  if  any,  given  by  him,  do  not  justify,  when  they  are  not 
accepted,  or  if  the  sheriff  fails  to  pay  the  deposit  into  court  as 
required  by  section  583  of  this  act,  the  sheriff  is  liable  as  hnW. 
But  the  sheriff  may,  except  in  an  action  to  recover  a  chattel,  dis- 
charge himself  from  liability,  by  the  giving  and  justification  of 
bail,  as  follows: 

1.  If  the  case  is  one  where  the  order  could  be  granted  only  by 
the  court,  at  any  time  before  the  court  directs  the  performance, 
of  the  act  specified  in  the  order. 

2.  In  any  other  case,  at  any  time  before  an  execution  is  issued 
against  the  person  of  the  defendant,  upon  a  judgment  in  the 
action. 

Oo.  Proc.,  1  201,  am*d. 

I  S88.    Proceedings  on  Judgment  asalnst  sheriff. 
If  judgment  is  recovered  against  the  sheriff,  upon  his  liabilirT 
as  bail,  and  an  execution  thereon  is  returned  wholly  or  partly 
unsatisfied,  the  ofilcial  bond  of  the  sheriff  may  be  prosecuted,  as 
in  any  other  case  of  delinquency. 

Id.,  1  202. 

1  589.    Bail  liable  to  sheriff. 

The  bail  taken  upon  the  arrest,  unless  they  justify,  or  othrr 
bail  are  given  and  justify,  are  liable  to  the  sheriff  for  all  dam- 
ages,  which  he  sustains  by  reason  of  the  omission. 
Id.,  f  203. 

1  SOO.  f  Am*d,  1878.1    Flllnfc  papers  If  ball  not  fflven. 

Within  ten  days  after  the  defendant  is  arrested.  If  he  does 
not  give  bail,  or  if  he  gives  bail,  within  ten  days  after  the  justifi- 
cation of  the  bail,  the  sheriff  must  file  with  the  clerk  the  order 
of  arrest,  or,  where  it  was  granted  by  the  court,  the  certified 
copy  thereof  delivered  to  him.  with  his  return  thereupon  in- 
dorsed, the  papers  upon  which  the  order  of  arrest  was  granted, 
and  the  undertaking  given  on  the  part  of  the  plaintiff.  Where 
an  order  of  arrest,  directing  the  arrest  of  two  or  more  defend- 
ants, has  been  executed  as  to  one  or  more,  but  not  as  to  all  of 
them,  the  sheriff  may  file  a  copy  of  the  order  of  arrest,  instead 

of  the  original, 
flee  II  661,  682.    See  alio  Rule  4. 
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ARTICIiB  FOURTH. 

Charging  and  discharging  baiU 

Stc  001.  When  defendftnt  mty  be  0i]rrendered. 

002.  How  roiTender  to  be  made;  exoneration  of  ball  tberei^o^ 

003.  Ball  vcuLj  arreat  defendant. 

004.  Yolantary  aorrender;   exoneration  of  ball  thereupon. 
000.  RiffhtB.  etc..  of  sheriff  who  la  liable  aa  baU. 

006.  Ball;  how  proceeded  against. 

007.  Certain  execntlona  necessary  before  action  against  ball. 
006b  Dntj  of  sheriff  on  such  executions. 

000.  Defences  In  action  against  balL 

600.  Relief  of  ball  where  principal  Is  imprlaoned  on  criminal  charge. 

fUX.  Ball  exonerated  by  death,  etc. 


}  591.    W^hea  defendant  may  be  anrrendered. 

Except  in  an  action  to  recoyer  a  chattel,  the  bail  may  surrender 
the  defendant  in  their  own  exoneration,  or  the  defendant  maj 
larrender  himself  in  exoneration  of  the  hail,  before  the  expira- 
tion  of  the  time  to  answer,  in  an  action  against  them.  The  sor- 
rend  r  must  be  made  to  the  sheriff  of  the  county,  where  the  de- 
fendant was  arrested. 
Oa  Proc,  S  188i  Axot  and  last  elansas,  am'd. 

S  602.  Ho'vr  avrrender  to  be  madei  exoneration  of  bnll 
therenpon. 

Where  the  bail  surrender  the  defendant,  the  surrender  must  be 
made  in  the  following  manner: 

1.  They  must  take  the  defendant  to  the  sheriff,  and  require  him» 
in  writing,  to  take  the  defendant  into  his  custody. 

2.  A  certified  copy  of  the  undertaking  of  the  bail  must  be  de- 
livered to  the  sheriff,  who  must  detain  the  defendant  In  his  cus- 
tody thereupon,  as  upon  the  original  mandate,  and  must,  by  a 
certificate  in  writing,  acknowledge  the  surrender.  Upon  tne  ap- 
plication of  the  bail,  made  upon  notice  to  the  plaintifirs  attorney, 
and  upon  production  of  the  sheriff's  certificate  and  a  copy  of  the 
undertaking,  a  judge  of  the  court,  or  the  county  judge  of  the 
county  where  the  action  is  triable,  may  make  an  order,  directing 
that  the  bail  be  exonerated.  On  filing  the  order  and  the  papers 
used  on  the  application  therefor,  the  bail  are  exonerated  ac- 
cordingly. 

Id.,  part  of   I    188,    am'd. 

i  Sas.    [Anft*d,  1877.]     Ball  may  nrrest  defendant. 

For  the  purpose  of  surrendering  the  defendant,  the  bail,  at  any 
place  or  at  any  time  before  they  are  finally  charged,  may,  them- 
wlves  arrest  him,  or,  by  a  written  authority,  indorsed  on  a  cer- 
tified copy  of  the  undertaking,  may  empower  another  person  to 
do  90,  and  one  or  more  of  the  bail  may  thus,  arrest  and  surrender 
the  defendant,  although  the  others  do  not  join  with  him  or  them, 
for  that  purpose. 

U^  I  180,  amU 

i  BM.    Volnntnry  anrrender;  exoneration  of  ball  tbo 


Where  the  defendant  surrenders  himself  in  exoneration  of  his 
{»il,  he  must  present  himself  to  the  sheriff,  and  require  the  sheriff, 
in  writing,  to  take  him  into  custody,  in  exoneration  of  his  ball. 
The  sheriff  must  detain  him  accordingly,  as  prescribed  in  sub- 
dlTiaon  second  of  section  592  of  this  act;  and,  if  requested  by  the 
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bail,  at  any  time  after  the  surrender,  the  sherifif  must,  by  a  ce^ 
tificate  in  writing,  acknowledge  the  surrender.  An  order  for  ex- 
oneration of  the  bail  may  be  procured,  as  prescribed  in  section 
592  of  this  act. 

S  586.  Rlffhta,  etc.,  of  sberlff  wlio  1«  liable  for  1»all. 

Where  the  sheriff  is  liable  as  baU,  he  has  all  the  rights  and 
privileges,  and  is  subject  to  all  the  duties  and  liabilities  of  bftil; 
and  bail  given  by  him,  in  order  to  discharge  himself  fh>m  lia- 
bility, must  be  regarded  as  the  bail  of  the  defendant  in  the  ac- 
tion. But  this  section  does  not  apply  to  an  action  to  recover  a 
chattel;  or  to  a  case  where  a  defence  arises  to  an  action  againat 
the  bail,  in  conseque'nce  of  an  act  or  omission  of  the  sheriff. 

I  696.  Bail  I  how  prooeeded  asalnrt. 

In  case  of  failure  to  comply  with  the  undertaking,  the  bail  may 
be  proceeded  against  by  action,  and  not  otherwise. 

Co.  Proc.,  1 190. 

I  597.  Certain  exeontiona  neoessary  before  aetloB 
aflTAlnat  bail. 

An  action  may  be  brought,  as  prescribed  in  the  last  section,  in 
a  case  where  the  order  of  arrest  could  be  granted  only  by  the 
court,  at  any  time  after  the  bail  have  failed  to  comply  with  their 
undertaking.  Where  the  undertaking  was  given  in  an  action  to 
recover  a  chattel,  an  action  may  be  brought  thereupon,  at  any 
time  after  the  return,  wholly  ar  partly  unsatisfied,  of  an  execution 
for  the  delivery  of  the  possession  of  the  chattel,  with  respect  to 
which  the  order  of  arrest  was  granted.  In  any  other  case,  an  ac- 
tion cannot  be  brought,  as  prescribed  in  the  last  section,  until 
the  following  requisites  have  oeen  complied  with: 

1.  An  execution,  against  the  property  of  the  defendant,  must 
have  been  issued  to  the  sheriff  of  the  county  in  which  he  was 
arrested,  and  returned  by  that  sheriff,  wholly  or  partly  un- 
satisfied. 

2.  An  execution,  against  the  person  of  the  defendant,  must 
have  been  issued  to  the  same  sheriff,  and  by  him  returned,  not 
less  than  fifteen  days  after  its  receipt,  to  the  effect  that  the  de- 
fendant could  not  be  found  within  his  county. 

2  R.  8. 882, 1  SI  (2  Edm.  397),  am'd. 

I  598.  Daty  of  sheriff  on  snch  exeootlonii. 

The  sheriff  must  dilijrently  endeavor  to  enforce  an  execution 
issued  and  delivered  to  him,  as  prescribed  in  the  last  section,  not- 
withstanding any  direction  he  may  receive  from  the  plaintiff,  or 
his  attorney. 

Id,  133. 

I  599.  Defenees  in  action  auralnst  bail. 

In  an  action  against  bail,  it  is  a  defence,  that  an  execution, 
against  the  property,  or  against  the  person,  of  the  defendant  in 
the  original  action,  was  not  issued,  as  prescribed  in  section  five 
hundred  and  ninety-seven  of  Ibis  a<'t;  or  that  it  was  not  issued  in 
sufficient  time  to  enable  the  sheriff  to  enforce  it;  or  that  a  direc- 
tion was  given,  or  other  fraudulent  or  collusive  means  were  used, 
by  the  plaintiff  or  his  attorney,  to  prevent  the  service  thereof. 

.  Id.,  1 88,  Mn'd. 
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S  800.  Relief  of  ball  ^pvlnere  principal  la  Imprlaoned   on. 
erimlnal  cluarse* 

If  the  defendant  in  the  original  action,  after  his  discharge  upon 
baQ,  is  imprisoned,  either  within  or  without  the  State,  upon  a 
criminal  charge,  or  a  conviction  of  a  criminal  offence,  the  court, 
in  which  an  action  against  the  bail  is  pending,  may,  before  the 
expiration  of  the  time  to  answer,  and  upon  notice  to  the  adverse 
party,  make  such  an  order  for  the  relief  of  the  bail,  as  justice  re- 
qaires. 

L.  1845,  ch.  291. 1  4  (4  Bdm.  S54).  substitute  for  Co.  Proc..  i  191 

I  001.  Ball  exonerated  br  death,  etc. 

Except  in  an  action  to  recover  a  chattel,  the  bail  nmst  be  ex- 
onerated where  either  of  the  following  events  occurs,  before  the 
expiration  of  the  time  to  answer  in  an  action  against  them: 

L  The  death  of  the  original  defendant. 

2.  His  legal  discharge  from  the  obligation  to  render  himself 
amenable  to  the  process,  direction,  or  proceedings,  with  respect 
to  which  the  undertaking  of  the  bail  was  made. 

3.  His  surrender  to  the  sheriff  of  the  county  where  he  was 
arrested,  as  prescribed  in  this  article. 

'  Where  either  event  occurs,  after  the  commencement  of  the  ac- 
tion against  the  bail,  the  court  may,  in  its  discretion,  impose  the 
payment  of  the  plaintiff's  costs  and  expenses,  incurred  after  the 
return  of  the  execution  against  the  person,  as  a  condition  of 
allowing  the  exoneration.  And  the  court  may,  by  an  order,  made 
upon  notice  to  the  adverse  party,  grant  such  further  time  as 
it  deems  just,  after  answer,  for  the  surrender  of  the  original  de- 
fendant. In  that  case,  his  surrender,  within  the  time  so  granted, 
has  the  same  effect,  as  if  it  had  been  made  before  ans^yer. 

•abstltate  for  3  B.  B.  38C  H 16  and  84.  and  Co.  Ftoo..  1 101. 
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TITLE  n. 
Injunction. 

Article  1.  Cases  where  an  Injunction  may  be  granted;  granting  and  aerrlee  of 
an  injunction  order. 
2.  Security. 
8.  Vacating  or  modifying  an  Injunction  order. 

ARTICLB   FIRST. 

Cases  where  an  injunction  may  he  granted;  granting  and  service 

of  an  injunction  order. 

Sec.  602.  Writ  of  Injunction  abollahed,  and  order  aubatltnted. 

608.  Injunction,  when  the  right  thereto  depends  upon  the  nature  of  the 
action. 

604.  Id.:  when  the  right  thereto  depends  upon  extrinsic  facta. 

606b  Restrictions  upon  Injunction  to  restrain  State  ofllcera. 

600.  By  whom  Injunction  granted  In  other  cases. 

607.  Proof  necessary  to  procure  Injunction. 

008.  At  what  time  the  order  may  be  granted. 

600.  When  notice  z^ulred  or  not  required.  Injunctlcm  pending  an  ap- 
plication. 

610.  Order  must  recite  grounds;  serrlce  of  order. 

I  fHKB.  Writ  of  InJiiBotlon  abollalieA,  and  order  svlbatl- 
tvted. 

The  writ  of  injunction  has  been  abolished.     A  temporary  in- 
junction may  be  granted  by  order,  as  prescribed  in  this  article. 
Part  of  Go.  Proc.,  {  218,  am'd. 

I  603.  Injnnotloay  -vrben  the  rlsbt  thereto  depends  upon 
the  nature  of  the  action. 

Where  it  appears,  from  the  complaint,  that  the  plaintiff  de- 
mands and  is  entitled  to  a  judgment  against  the  defendant, 
restraining  the  commission  or  continuance  of  an  act,  the  commis- 
sion or  continuance  of  which,  during  the  pendency  of  the  action, 
would  ppoduce  injury  to  the  plaintiff,  an  injunction  order  mpy  be 
granted  to  restrain  it.  The  case,  provided  for  in  this  section,  is 
described  in  this  act,  as  a  case,  where  the  right  to  an  injunction 
depends  upon  the  nature  of  the  action. 

Co.   Proc.,    I  219,   first   clause,   am'd. 

S  e04.  [Am'd,  1877.]  Id.|  when  the  rt^ht  thereto  depends 
upon   extrinsic   facts. 

In  either  of  the  following  cases,  an  injunction  order  may  also  be 
granted  in  an  action: 

1.  Where  it  appears,  by  affidavit,  that  the  defendant,  during 
the  pendency  of  the  action,  is  doing,  or  procuring,  or  suffering  to 
be  done,  or  threatens,  or  is  about  to  do,  or  to  procure,  or  suffer 
to  be  done,  an  act,  in  violation  of  the  plaintiff's  rights,  respecting 
the  subject  of  the  action,  and  tending  to  render  the  judgment  in- 
effectual, an  injunction  order  may  be  granted  to  restrain  him 
therefrom. 

2.  Where  it  appears,  by  affidavit,  that  the  defendant,  during 
the  pendency  of  the  action,  threatens,  or  is  about  to  remove,  or 
to  dispose  of  his  property,  with  intent  to  defraud  the  plaintiff,  an 
injunction  order  may  be  granted,  to  restrain  the  removal  or  dis* 
position. 

Substituted  for  the  remainder  of  Co.  Proc.,  |  210. 
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f  tMNk  rA.m'd,  1MII5.]  He«tri«tloa<i  vpoa  iBjvnotloa  to 
restrain  State  ottcers.  . 

Where  a  datj  is  imposed  by  statute  upon  a  State  officer,  or 
board  of  State  officers,  an  injunction  order  to  restrain  him  or 
them,  or  a  person  employed  by  him  or  them,  from  the  perform- 
ance of  that  duty,  or  to  prerent  the  execution  of  the  statute, 
shall  not  be  granted,  except  by  the  supreme  court,  at  a  term 
thereof,  sitting  in  the  department  in  which  the  officer  or  board  is 
located,  or  the  duty  is  required  to  be  performed;  and  upon  notice 
of  the  application  therefor  to  the  officer,  board,  or  other  person  to 
be  restrained.  ' 

L.  188S,  clu  M6. 

I  006.  [Am'd,  1913.]  By  whom  injunctton  grBMteA  In  other 
caiie«. 

Exr-ept  where  it  is  otherwise  specially  prescribed  by  law,  an 
injunction  order  may  be  granted  by  the  court  in  which  the  action 
is  brought,  or  by  a  judge  thereof,  or  by  any  county  judgo;  and 
where  it  is  granted  by  a  judge,  it  may  be  enforced  as  the  order 
of  the  court.  An  injunction  order  which  may  be  modified  or 
vacated  by  the  appellate  division  may  also  be  granted  or  con- 
tinued by  the  appellate  division,  or  a  justice  thereof,  pending 
appeal  to  that  court  or  to  the  court  of  appeals  from  an  order  or 
judgment  denying  or  vacating  an  injunction. 

Co.  Ptw.,  port  of  {  21 R.  Sot'  ||  1787,  1802,  1809.  Am*d,  L.  1913,  cb. 
112.    In  effect  Sept.  1,  1913. 

I  607.  [Aja'dy  1877.]  Proof  neceaoary  to  procure  In- 
Jaaction. 

The  order  may  be  granted,  where  it  appears  to  the  court  or 
judge,  by  the  affidavit  of  the  plaintiff,  or  any  other  person,  that 
sQfficient  grounds  exist  therefor. 

Id.,  part  of  f  220,  am*d. 

I  008.    [Am'dy   1877.1      At   fvhat   time   the   order   may   be 


The  order  may  be  granted  to  accompany  the  summons,  or  at 
any  time  after  the  commencement  of  the  action  and  before  final 
judgment. 

Id.,  remainder  of  {  220. 

I  000.  When  notice  required  or  not  reanlred.  Injnnction 
»eadlair'*n  application. 

The  order  may  be  granted,  upon  or  without  notice,  in  the  dis- 
cretion of  the  court  or  judge,  unless  the  defendant  has  answered, 
in  which  case,  it  can  be  granted  only  upon  notice,  or  an  order  to 
9how  cause.  Where  an  application  for  an  injunction  is  made 
upon  notice,  or  an  order  to  show  cause,  either  before  or  after 
answer,  the  court  or  judge  may  enjoin  the  defendant,  until  the 
hearing  and  decision  of  the  application. 

Id.,  II  221  and  223,  consolidated. 

i  010.  Order  mvst  recite  ffronndai  service  of  order. 

The  injunction  order  must  briefly  recite  the  grounds  for  the  in- 
junction. Whire  it  is  granted  by  the  court,  it  must  be  served  by 
delivering  a  certified  c-py  thereof:  where  it  is  granted  by  a  judge, 
it  must  be  served  by  showing  the  original  order,  and  dolivering  a 
copy  thereoif.  Service  of  the  order,  upon  a  corporation,  may  b^ 
JMde  as  prescribed  in  this  act,  for  making  personal  service  of  a 
mammons  upon  a  corporation.  Copies  of  the  papers,  upon  which 
the  order  was  granted,  must  be  delivered  with  the  copy  of  the 
order. 

•^  to  aerrlce  on  corpanUona,  aee  ante,  ||  431  and  432.    See  alHO  Bules  4,  ISL 
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ARTICLE  SBCOND. 

Security* 

Sec  oil.  Security,  on  gUylng  proceedlngB  In  an  actton,  baton  trlaL 

612.  Id. ;  After  trial,  aiid  oefore  Judgment. 

613.  Id.;   after  Judgment. 

614.  Money  dapoalted  may  be  paid  orer. 

615.  Undeitaklug   to   be  cancelled   thereupon. 

616.  Security     on    staying   proceedings   after    rerdlct.    In  cjeetmcot  Of 

dower. 

617.  Id.;   danAgea  to  include  waste. 

618.  Deposit   may  be  dispensed  with. 

618.  Undertaking  and  deposit r  when  dispensed  with. 
'620.  Security  In  other  cases. 

621.  Special  cases  excepted. 

622.  [Kepealea.j 

628.  Damages;  how  ascertained. 

624.  Dcmajces  mistalned   by  a   third  peraoo. 

62&.  Action  on   the   undertaking. 


(  611.  Security,  on  ataylnv  prooeedlngr*  in  an  metl#B> 
before   trial. 

An  iujnnction  order  shall  not  be  granted,  to  stay  the  trial  of  an 
action,  in  which  the  complaint  demands  judgment  for  a  sum  of 
money  only,  after  issue  has  been  joined  therein,  unless  the  ^rty 
applying  therefor  gires  an  undertaking  to  the  party  enjoined, 
with  sutficient  sureties,  to  the  effect,  that  he  will  pay  to  the  party 
enjoined,  or  his  representative,  all  damages  and  costs,  which  may 
be  recovered  by  him  in  the  action  stayed  by  the  injunction,  not 
exceeding  a  sum,  specified  in  the  undertaking;  and,  also,  all  dam- 
ages and  costs  that  may  be  awarded  to  him,  in  the  action  in 
which  the  injunction  order  is  granted. 

2  R.  S.  188,  S  130  (2  Edm.   106). 

I   618.    Id.}  after  trial,   and   before  jQdffmeiit. 

An  injunction  order  shall  not  be  granted,  to  stay  proceedings 
in  an  action  specified  in  the  last  section,  after  verdict,  report,  or 
decision,  and  before  final  judgment  thereupon,  unless  a  sum  of 
money,  sufficient  to  cover  the  sum  awarded  by  the  verdict,  report, 
or  decision,  and  the  costs  of  the  action.  Is  first  paid,  by  the  party 
applying  for  the  injunction  into  the  court,  in  which  hitr  action  is 
commenced,  or  an  undertaking  for  the  payment  thereof,  with  in- 
terest, is  given,  as  prescribed  in  this  article. 

Id.,  I  140.  am'd. 

S  613.    [Am'd,  1877.]      I«l.|  after  Jadflrment. 

An  injunction  order  shall  not  be  granted,  to  stay  proceedings 
upon  a  judgment  for  a  sum  of  money,  unless  the  following  requi- 
sites are  complied  with,  by  the  party  applying  th  retor: 

1.  The  full  amount  of  the  judgment,  including  interest  and 
costs,  must  be  paid  by  him,  into  the  court  In  whic^h  his  action  is 
commenced:  or  an  undertaking  in  lieu  thereof  must  be  given,  as 
prescribed  in  this  article. 

2.  He  must  also  give  an  undertaking,  with  sufficient  snretiea,  to 
pay  to  the  party  enjoined,  all  damages  and  costs,  which  may  be 
awarded  to  him  by  the  court,  in  the  action  in  which  the  injnnctioD 
order  is  granted;  not  exceeding  a  sum,  specified  in  the  under* 
tsking. 

Id.,  I  141. 


c  7,  t.  3,  a.  2  INJUNCTION.  ftS  614  t 

1  614.  Moaey  deposited  iiuir  be  paid  over. 

Moaey  paid  into  court,  as  prescribed  in  the  last  two  sections 
may  be  paid  over,  by  the  direction  of  the  court,  to  the  party 
whose  proceedings  are  stayed,  upon  his  giving  an  undertaking  to 
the  people  of  the  State,  with  sufticient  sureties,  in  a  sum  fixed  by 
the  court,  to  pay  the  money  and  interest,  or  any  part  thereof,  as 
directed  in  the  order  or  judgment  of  the  court. 

2  B.  8.  in  (2  Bdm.  196),  i  142,  sm*d. 

9  615.  IJBdertalcinir  to  be  caneelled  thereupon. 

Where  money  so  paid  into  court  has  been  paid  over  to  the  party 
whose  proceedings  are  stayed,  if  the  final  decision  of  the  action, 
in  which  the  injunction  order  is  granted,  is  against  the  party 
obtaining  it,  the  court  must  give  such  directions,  as  Justice  re- 
•  quires,  with  respect  to  cancelling  the  undertaking  given  by  the 
fuccessful  party;  making  perpetual  the  injunction  staying  collec- 
tion of  the  judgment;  and  requiring  the  judgment  to  be  dis- 
charged of  record. 

i  6ie.  SeeurltT  on  staylny  proeeedins«  after  verdict^  In 
eJeetoBent  or  dower. 

An  injunction  order  shall  not  be  granted,  to  stay  proceedings  in 
an  action  of  ejectment,  or  for  dower,  after  verdict,  report,  or  deci- 
sion, unless  ttte  party  applying  therefor  gives  an  undertaking, 
with  sufficient  sureties,  to  pay  to  the  party  enjoined,  or  his  repre- 
sentative, all  damages  and  costs,  not  exceeding  a  sum  specified  in 
the  undertaking,  which  may  be  awarded  to  him,  in  the  action 
wherein  the  injunction  was  granted. 
U.,  I  144,  aai'd. 

I  617.  Id.)  danutires  to  Include  waste. 

,  Where  an  undertaking  is  given,  as  prescribed  In  the  last  sec- 
tion, the  damages  to  be  paid,  upon  the  vacating  of  the  injunction 
order,  or  the  decision  of  the  action  against  the  party  obtaining  it, 
mclude,  not  only  the  reasonable  rents  and  profits  of  the  real  prop- 
erty, recovered  by  the  verdict,  report,  or  decision,  but  all  waste 
committed  upon  the  property,  after  the  granting  of  the  injunction. 

Id..  S  14S.    See  S  623,  poBt. 

I  618.  Deposit  may  be  dispensed  with. 

In  a  case  where  money  is  required  by  the  foregoing  sections 
of  th's  article,  to  be  paid  into  court,  the  court  or  judge  may  dis- 
pense with  the  payment,  and  may  require  the  party  to  give,  in 
lien  thereof,  an  undertaking,  with  two  or  more  sureties,  to  pay 
the  sum  specified,  with  interest,  ns  directed  by  the  court.  If  an 
nndertaking  is  required,  in  addition  to  the  deposit,  both  under- 
takings may  be  contained  in  the  same  instrument,  at  the  election 
of  the  party  applying  for  the  injunction. 

M..  i  146,  am*d. 

I  619.  Undertalciuy  and  deposit;  when  dispensed  w^ith. « 

The  foregoing  sections  of  this  article  do  not  apply  lo  a  case, 
where  an  injunction  order  is  applied  for,  to  stay  proceedinps  in 
another  action,  on  the  ground  that  a  judgment,  verdict,  report,  or 
dedrion  therein  was  obtained  by  actual  fraud.  In  that  case,  the 
court  or  judge  granting  the  injunction  order  may  dispense  with 
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the  deposit  of  mone^,  or  the  execution  of  an  undertakinc^,  except 
as  prescribed  in  the  next  section. 

3  H.  8. 188  (2  Bdm.  196),  1 147,  am*d. 

S  620.  [Am'd,  1877^]     Seenrlty  In  otber  eaaes. 

Where  special  proyision  is  not  otherwise  made  by  law  for  the 
security  to  be  given  upon  an  injunction  order,  the  party  applying 
therefor  must  give  an  undefrtaking,  executed  by  him,  or  by  one  or 
more  sureties,  as  the  court  or  judge  directs,  to  the  effect  that 
the  plaintiff  will  pa:r  to  the  party  enjoined,  siftch  damages,  not  ex- 
ceeding a  sum,  specified  in  the  undertaking,  as  he  may  sustain  by 
reason  of  the  injunction,  if  the  court  finally  decides  that  the 
plaintiff  was  not  entitled  thereto, 
Co.  Proc. .  the  first  sentenoe  of  1 222. 

I  621.  Special  caaes  excepted. 

The  foregoing  provisions  of  this  article  do  not  affect  any 
special  statutory  provision^  whereby  security  upon'  granting'  an 
injunction  order  may  be  dispensed  with,  in  a  particular  case,  or 
the  security  to  be  given  in  a  particular  case  is  otherwise  regulated. 

S  022.   [Repealed,  1877.] 

I  623.  [Am'd,  1877.}     DamAffes,  Itoir  ascertained. 

The  damages,  sustained  by  reason  of  an  injunction,  may  be 
ascertained  and  determined  by  the  court,  or  by  a  referee,  ap- 
pointed by  the  court,  or  by  a  writ  of  inquiry,  or  othetiirise,  as  the 
court  shall  direct;  and  the  decision  of  the  court  thereupon,  or  an 
order  confirming  the  report  of  the  referee,  is  conclusive,  as  to  the 
amount  of  those  damages,  upon  all  the  persons  who  have  exe- 
cuted the  undertaking,  unless  it  is  reversed  upon  appeal.  The 
court  may,  in  its  discretion,  direct  that  the  sureties  have  notice  of 
the  hearing,  or  of  an  appeal,  and  may  prescribe  the  time  and 
manner  of  giving  them  notice. 

Ca  Proc..  lut  Beoteuced  of  U  222  and  224,  and  part  of  i  145, 2  R.  S.  190. 

I  624.  Damair^*  saatalned  by  a  third  person. 

Where  the  defendant  enjoined  was  an  officer  of  a  corporation, 
or  joint-stock  association,  or  a  bailee,  agent,  trustee,  or  other 
representative  of  another,  and  the  damages,  sustained  by  him, 
are  less  than  the  sum  specified  in  the  undertaking,  the  court  or 
the  referee  may  also  separately  ascertain  and  determine  the  dam- 
ajrcs  sustained,  by  reason  of  the  injunction,  by  the  corporation, 
association,  or  person,  whom  the  defendant  represents,  to  an 
amount  not  exceeding  the  surplus  of  the  sum  specified  in  the  un- 
dertaking; and  those  damages  may  be  recovered  in  a  separate  ac- 
tion, brought  as  prescribed  in  the  next  section. 

I  625.  Action  on  the  andertaklnff. 

Where  the  damages  have  been  ascertained  by  the  decision  of 
the  court,  or  the  confirmation  of  a  referee's  report,  as  prescribed 
in  the  last  two  sections,  any  person,  entitled  to  tiie  benefit  of  an 
undertaking,  executed  pursuant  to  the  provisions  of  tiiis  title, 
iftay  bring  an  action  thereon,  without  fui*tner  leave  of  the  court 
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ARTICI^B   THIRD. 

Vdrating  or  modifying  an  injunction  order, 

fM.  ttB.  Appllcatloii  to  TAcato  or  modify,  wtthoot  ootloe. 
§27.  Id.;   upon   notice. 

ttn.  Wbon  prior  motion  not  to  projndlco  mboeqaent  appUcmtlM. 
(Bi.  Now  undertaking  may  bo  regnired. 
no.  yorlfled  aoawer  to  hare  the  effect  onlj  of  an  affldarit. 
8ll-«34.  IKepealed.J 


9  <n6.  [Ana'd,  1806.]  Applle«tton  to  vaemte  or  modify^ 
withoDt  notice. 

Wliere  the  injunction  order  was  i^anted  without  notice,  the 
party  enjoined  may  apply,  upon  the  papers  upon  which  it  was 
sraotedf  for  an  order  vacating  or  modifying  the  injunction 
order.  Such  an  application  may  be  made,  without  notice,  to  the 
judge  or  justice  wno  granted  the  order,  or  who  held  the  term  of 
the  court  where  it  was  granted;  or  to  a  term  of  the  appellate? 
diTision  of  the  supreme  court.  It  cannot  be  made  without 
notice,  to  any  other  judge,  justice  or  term,  unless  the  applicant 
produces  proof,  by  affidavit,  that^  by  reason  of  the  absence  or 
other  disability  of  the  judge  or  justice  who  granted  the  order, 
the  application  cannot  be  made  to  him;  and  that  the  applicant 
will  be  exposed  to  great  injury,  by  the  delay  regnired  for  aa 
application  upon  notice.  The  affidavit  must  be  filed  with  the 
clerk;  and  a  copy  thereof,  and  of  the  order  vacating  or  modifying 
the  injunction  order,  must  be  served  upon  the  plaintiff's  attorney, 
before  that  order  takes  effect. 

L.   U86,    ^.   M6. 

1627.  [Am*d,  1879.1    Id.{  upon  notice. 

Where   the   injunction   order   was   granted    without   notice,    or 
where  it  was  granted  upon  notice,  with  leave  to  apply  to  vacate 
or  modify  it,  the  party  enjoined  may  apply,  upon  notice,  to  the 
judge  wbo  granted  It,  or  to  tje  court,  '  t  a  term  wnere  a  con- 
tested motion  in  the  action  may  be  heard,  for  an  order,  vacsitiug 
or  modifying  the  injunction  order.     Such  an  application  raay  be 
foanded  upon  the  papers  upon  which  the  injunction  was  granted; 
or  uponproof,  by  affidavit,  on  the  part  of  the  defendant;  or 
both.     Wnere  it  is  founded  upon  p/oof  on  the  part  of  the  de- 
fendant, it  may  be  opposed  by  new  pr^of,  by  affidavit,  on  the 
IHirt  of  the  plaintiff,  tending  to  sustain  the  injunction. 

Ok  Pne.,  n  »B  and  226k  amU   8eo  i  680.  port. 

I  6B8.  'HTlien  prior  motion  not  to  prejadiee  anbaettnent 
appltcntlon. 

,  The  granting  or  denial  of  an  application,  made  as  prescribt'd 
•n  the  last  section,  founded  only  upon  the  papers  upon  which 
the  injunction  order  was  granted,  does  not  prejudice  a  subse- 
quent application,  seasonably  made,  founded  upon  prooi',  by 
tflidavit,  on  the  part  of  the  defendant.  And  the  granting  or 
denial  of  either  application  does  not  prejudice  a  subsequent 
application,  seasonably  made,  founded  upon  the  failure  of  a 
complaint,  which  had  not  been  made  at  tne  time  of  the  former 
application,  to  set  forth  a  cause  of  action,  sufficient  to  entitle 
the  plaintiff  to  the  injunction  order,  upon  one  or  more  grounds, 
ndted  therein. 
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S  029.  [AnE*cl»  1S83  and  1884.]  New  nndertaktiiflr  may  be 
reQUired. 

Upon  the  hearing  of  an  application,  upon  notice,  to  vacate 
or  modi^  an  injunction  order,  the  court  op  jud^re  may  require 
a  new  undertalcing,  in.  the  same  or  in  a  different  sum,  to  be 
given  by  the  plaintiff,  with  the  like  sureties,  and  to  the  like 
effect,  as  upon  granting  an  original  order.  The  persons  executing 
the  new  undertaking  become  liable  thereon,  as  if  they  had 
executed  it  upon  the  granting  of  the  original  order.  The  per- 
sons who  executed  the  original  undertaking  remain  liable 
thereon,  until  the  new  undertaking  is  given  and  approved,  and 
no  longer.  Upon  such  hearing  the  court  or  judge  may  where 
the  alleged  wrong  or  injury  is  not  irreparable  and  is  capable 
of  being  adequately  compensated  for  m  money,  vacate  the 
injunction  order  upon  the  defendant's  executing  an  undertaking 
in  such  form  and  amount  and  with  such  sureties  as  the  conrt 
or  pudge  shall  direct,  conditioned  to  indemnify  the  plaintiff 
against  any  loss  sustained  by  reason  of  vacating  such  injunction 
order. 

L.   1884.  ch.   401. 

S  eSO.  Verilled  aimw^er  to  bave  tbe  effect  only  of  an  afll- 
davit. 

Upon  the  hearing  of  a  contested  application  for  an  injunction 
♦  order,  or  to  vacate  or  modify  such  an  order,  a  verified  answer 
has  the  effect  only  of  an  affidavit. 

9  681.  [Repealed,  1877.] 

9  682.  [Repealed,   1877.] 

9  688.  [Repealed,   1877.] 

I  684.  [Repealed,  1877.] 
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TITLE  lU. 

■ 

Attachment  of  property. 

Irtlcle  1.  CiM«  where  a  warrant  of  attachment  may  be  granted;  and  pro- 
ceedings apon  granting  the  same. 

2.  Bzecatlng  the  warrant,   pending  the   action. 

3.  Vacating  or  modifying  the  warrant;  diacharglng  the  attachment. 

4.  Regalations  where   there  aro   two   or   more   warrants  against  tha 

aame  defendant. 
6.  Proceedings   after   judgment;    right   of  parties   and   duties   of    the 
aherlff,  after  the  warrant  is  vacated  or  annulled,  or  the  attach- 
moit  discharged. 

ARTICIiB  FIRST. 

C(ue9  where  a  warrant  of  attachment  may  b«  panted;  and  pro* 

eeedmgB  upon  granting  the  same. 

Bee.  686.  In  what  actfona. 

088.  What  mast  be  shown  to  procnre  the  warrant. 

637.  Warrant  In  action  against  pnbUc  officer,  etc.,  for  pecnlatkNi. 

688.  When  and  \>j  whom  the  warrant  may  be  granted. 

689.  AlBdaTlts  to  be  filed. 

640.  Security   on   obtaining  warrant. 

641.  Oontents  of  warrant;  to  whom  directed. 

642.  TalJdlty  of  midertaklng. 

'l  6SS.   [Am'd,  189S,  1916.}    In  what  actions. 

A  warrant  of  attachment  afrainst  the  property  of  one  or 
more  defendants  in  an  action,  may  be  granted  upon  the  appli- 
cation of  the  plaintiff,  as  specified  in  the  next  section,  where  the 
action  is  to  recover  a  sum  of  money  only,  as  damages  for  one 
or  more  of  the  following  causes: 

1.  Breach  of  contract,  express  or  implied,  other  than  a  con- 
tract to  marry. 

2.  Wrongful  conversion  of  personal  property. 

3.  An  injury  to  person  or  property,  in  consequence  of  negli- 
gence, fraud  or  other  wrongful  act. 

4.  A  wrongful  act,  neglect  or  default  by  which  the  decedent's 
death  was  caused,  when  the  cause  of  action  arose  in  this  state 
before  or  after  the  passage  of  this  act  and  the  action  is  brought 
by  an  executor  or  administrator  against  a  natural  person  who, 
or  a  corporation  which,  would  have  been  liable  to  an  action  in 
favor  of  the  decedent  by  reason  thereof  if  death  had  not  ensued 
as  prescribed  by  section  nineteen  hundred  and  two  of  this  act. 

Am'd  by  L.  1895,  ch.  678;  L.  1916,    ch.  441,  in  cfrwt  May  9,  1916. 

I  636.  [Am'dy  1805,  1890.]  Wliat  mitat  be  shown  to  proeiire 
the  mrarrant. 

To  entitle  the  plaintiff  to  such  a  warrant,  he  must  show,  by 
affidavit,  to  the  satisfaction  of  the  judge  granting  the  same,  as 
follows: 

1.  That  one  of  the  causes  of  action  specified  in  the  last  sec- 
tion exists  against  the  defendant.  If  the  action  is  to  recover 
damages  for  breach  of  contract,  the  affidavit  must  show  that  the 
plaintiff  is  entitled  to  recover  a  sum  stated  therein,  over  and 
above  all  counterclaims  known  to  him. 

2.  That  the  defendant  b  either  a  foreign  corporation  or  not  a 
resident  of  the  state;  or,  n  he  is  a  natural  person  and  a  resident 
of  the  state,  that  he  has  departed  therefrom,  with  intent  to  de- 
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fraud  his  creditors,  or  to  avoid  the  service  of  a  summons,  or 
keeps  himself  concealed  therein  with  the  like  intent;  or,  if  the 
defendant  is  a  natural  person  or  a  domestic  corporation,  that  be 
or  it  has  removed,  or  is  about  to  remove,  property  from  the  state 
with  intent  to  defraud  his  or  its  creditors;  or  has  assigned,  dis- 
posed of,  or  secreted,  or  is  about  to  assign,  dispose  of  or  secrete 
property  with  the  like  intent;  or  where,  for  the  purpose  of  pro- 
curmg  credit,  or  the  extension  of  credit,  the  defendant  has  made 
a  faJse  statement  in  writing,  under  his  own  hand  or  signature, 
or  under  the  hand  or  signature  of  a  duly  authorized  agent,  made 
with  his  know^ledge  and  acquiescence  as  to  his  financial  responsi- 
bility^ or  standing;  or,  where  the  defendant,  being  an  adult  and 
a  resideht  of  the  state,  has  been  continuously  without  the  state 
of  New  York  for  more  than  six  months  next  before  the  granting 
of  the  order  of  publication  of  the  summons  against  him,  and  has 
not  made  a  designation  of  a  person  upon  whom  to  serve  a  sum- 
mons in  his  behalf,  as  prescribed  in  section  four  hundred  and 
thirty  of  this  act;  or  a  designation  so  made  no  longer  remains  in 
force;  or  service  upon  the  person  so  designated  cannot  be  made 
within  the  state,  after  diligent  effort. 

L.  1805,  ch.  578;  L.  1890.    ch.  508,  in  offi^ot  May  IG.  1800. 

I  637.   [Am'd,    1894.1     IVarrftnt    In    action    against    pvblle 
omcer,  etc.,  for  peculation. 

A  warrant  of  attachment,  against  the  property  of  one  or  more 
defendants  in  an  action,  may  also  be  ff  ran  ted,  upon  the  applica- 
tion of  the  plaintiff,  whore  the  complamt  demands  judgment  for 
a  sum  of  money  only:  and  it  api)ears,  bv  affidavit,  that  the 
action  is  brought  to  recover  money,  funds,  credits,  or  other 
property,  held  or  owned  by  the  state,  or  held  or  owned,  officially 
or  otherwise,  for  or  in  behalf  of  a  public  governmental  interest, 
by  a  municipal  or  other  public  corporation,  board,  officer,  cus- 
todian, agency,  or  agent,  of  the  state,  or  of  a  city,  county, 
town,  village,  or  other  division,  subdivision,  department,  or  i>or- 
tion  of  the  state,  which  the  defendant  has,  without  right,  obtained, 
received,  converted,  or  disposed  of:  or  in  the  obtaining,  reception, 
payment,  conversion,  or  disposition  of  which,  w^ithout  right,  he 
has  aided  or  abetted;  or  to  recover  damages  for  so  obtaining, 
receiving,  paying,  converting,  or  disposing  of  the  same;  or  the 
aiding  or  abetting  thereof;  or  in  an  action  in  favor  of  a  private 
person  or  corporation,  brought  to  recover  damages  for  an  injury 
to  personal  property  where  the  liability  arose,  in  whole  or  in 
part,  in  consequence  of  the  false  statements  of  the  defendant 
as  to  his  responsibility  or  credit,  in  writing,  under  the  hand  or 
signature  of  the  defendant  or  his  authorized  agent,  made  with 
his  knowledge  and  acquiescence.  In  order  to  entitle  the  plain- 
tiff to  a  warrant  of  attachment,  in  the  case  specified  in  this 
8e<'tion,  he  must  show,  by  affidavit,  to  the  satisfaction  of  the 
judge  granting  it,  that  a  sufficient  cause  of  action  exists  against 
the  defendant  for  a  sum  stated  in  the  affidavit. 
Lu  1804,  ch.  736. 

f  038.   [Am'd,    1877.]     When    and    by   whom    the    warrant 
may   be   granted. 

The  warrant  may  be  granted  by  a  judge  of  the  co^irt,  or  by 
any  county  judge,  to  accompany  the  summons,  or  at  any  time 
after  the  commencement  of  the  action,  and  before  final  judr- 
ment  therein.  Personal  service  of  the  summons  must  be  made 
upon  the  defendant,  against  whose  property  the  warrant  is 
granted,  within  thirty  davs  after  the  granting  thereof;  or  else 
before  the  expiration  of  the  same  time,  service  of  the  summons 
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bj  pnblioation  must  be  commenced,  or  service  thereof  must  be 
made  without  the  state,  pursuant  to  an  order  obtained  therefor, 
as  prescribed  in  this  act;  and  if  publication  has  been,  or  is  there- 
after commenced,  the  serivce  must  be  made  complete,  by  the 
continuance  thereof.  ^ 

Snbititnte  for  Co.  Proc,  |  228,  and  the  latter  part  of  f  227.  8m 
Si  435-7.  ante. 

I  e39.  [Am'dy  1877.]    AllldaTlts  to  be  filed. 

The  plaintiff  procuring  the  warrant  must,  within  ten  days 
after  the  granting  thereof,  cause  the  affidavits,  upon  which  it 
was  grantai,  to  be  filed  in  the  office  of  the  clerk. 

COb  Proe.,  lost  sentence  of  f  229. 

f  640.  Security  on  obtalninfl?  warrant. 

The  Judge,  before  granting  the  warrant,  must  require  a  written 
undertaking,  on  the  part  of  the  plaintiff,  with  sufficient  sureties, 
to  the  effect,  that  if  the  defendant  recovers  judgment,  or  if  the 
warrant  is  vacated,  the  plaintiff  will  pay  all  costs,  which  may 
be  awarded  to  the  defendant,  and  all  damages,  which  he  may 
sustain  by  reason  of  the  attachment,  not  exceeding  the  sum 
specified  in  the  undertaking,  which  must  be  at  least  two  hundred 
and  fifty  dollars.  But  this  section  does  not  apply  to  a  case, 
where  the  action  is  brought  for  a  cause  specified  in  section  637 
of  this  act,  or  where  it  is  specially  prescribed  by  law  that 
security  may  be  dispensed  witn,  or  where  the  security  to  be 
giren  is  specially  regulated  by  law. 

Id.,  f  230,  am*d.     See  f  811,  poet. 

I  041.  Contents  of  warrant  |  to  frhom  directed* 

The  warrant  must  be  subscribed  by  the  judge  and  the  plain- 
tiff's attorney,  and  must  briefly  recite  the  ground  of  the  attach- 
ment. It  may  be  directed,  either  to  the  sheriff  of  a  particular 
county,  or,  generally,  to  the  sheriff  of  any  county.  It  must 
require  the  sheriff  to  attach  and  safely   keep,   so  much  of  the 

Property,  within  his  county,  which  the  defendant  has,  or  which 
«  may  have,  at  any  time  before  final  judgment  in  the  action, 
ss  will  satisfy  the  plaintiff's  demand,  with  costs  and  expenses. 
The  amount  of  the  plaintiff*s  demand  must  be  specified  in  the 
warrant,  as  stated  in  the  affidavit.  Warrants  may  be  issued  at 
the  same  time,  to  sheriffs  of  different  counties. 

Id.,  f  231,  Ani*d  and  enlarged.     See  ante,  f  55.     See  also  Bale  18. 

i  642.  Validity  of  nndertakinar. 

It  is  not  a  defence  to  ap  action  upon  an  undertaking,  given 
upOD  granting  a  warrant  of  attachment,  that  the  warrant  was 
jranted  improperly,  for  want  of  jurisdiction,  or  for  any  other 
caose. 
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ARTICI^B    SfiCOMD. 

Executing  the  uxinrant,  pending  the  actUm. 

B*c.  MS.  [Repealed.] 

<K4.  Sheriff  mast  attach  property  of  defendant, 

•45.  'What  interest  in  real  piopertr  may  be  attadhed. 

646.  Attachment  of  unpalc    subscriotion  to  foreign  corporation. 

847.   Interest    in    shares   or    tionds. 

648.  Id.;  bond,   note,  etc. 

648.  Flow   property   to   bo   attached. 

650.  Certificate  of  defendant's  interest  to  be  famished. 

651.  Person   refusing   certllicate  may    be  examined. 

652.  lilghta  of  owner  or  master   of   ressels   by  which  goods  hsTt  bM« 

snipped. 
658.  Foregoing  section  not  to  apply  in  certain  cases. 
654.  Sheriff  most  make  inventory. 

665.  Sheriff  may  maintain  actions. 

656.  Perishable  goods  and  animals  to  be  sold. 
66T.  Claim  of  property;  how  tried. 

658.  Proceedings,   If  claimant  succeedil. 

658a.  Discharge  of  personal  property  from  attachmeatl. 

659.  Finding,  not  to  prejudice  right  of  claimant. 

660.  Proceedings  on   claim  to   domestic   ressel. 

•61.  Appraisers  to  be  iwom;  raluation  te  be  returned. 

•62.  Undertaking  to  be  giren. 

•68.  Vessel;   when  to  be  discharged. 

664.  When  undertaking  to   be   sued. 

666.  Defence   In   such   an  action;   plaintiff's   recovery. 

666.  Foreign  ressel;  how  valued. 

667.  Notice  thereof. 

668.  Plaintiff  to  give   undertaking  with  soretles. 

669.  Vessel;   when   to  be  discharged. 

670.  Terms  on  which   debtor  may  claim  vessel. 

671.  672,  678.  When  vessel  to  be  sold. 

674.  Sheriff  to  keep  property. 

675.  SberifF  may  be  directed  to  pay  money  Into  court. 

676.  'When  he   may  be  directed  to  release  or  deliver  property. 

677.  Plaintiff  may  bring  action  in  name  of  himself  and  the  sheriff. 

678.  How  leave  to  bring  such  action  procured. 

679.  Plaintiff  may  be  joined  with  sheriff,  after  action  commenced. 

680.  Judge  to  direct  as  to  management  of  such  an  action,  etc. 

681.  Return  of  inventory;  how  enforced. 

9  643.    [Repealed,  1877.] 

9  044.  Sherilt  muiit  attach  property  of  defendant. 

The  sheriflP  must  immediately  execute  the  warrant,  by  levying 
upon  so  much  of  the  personal  and  real  property  of  the  defendant, 
within  his  county,  not  exempt  from  levy  and  sale  by  virtue  of 
an  execution,  as  will  satisfy  the  plaintifiTs  demand,  with  the 
costs  and  expenses.  He  must  take  into  his  custody  all  books 
of  account,  vouchers,  and  other  papers,  relatiuf?  to  the  personftl 
property  attached,  and  all  evidences  of  the  defendant's  title  to 
the  real  property  attached,  which  he  must  safely  keep,  to  be 
disposed  of,  as  prescribed  in  this  title.  The  sheriff,  to  whom  a 
warrant  of  attachment  is  delivered,  may  levy,  from  time  to 
time,  and  as  often  as  is  necessary,  until  the  amount,  for  which 
it  was  issued,  has  been  secured,  or  final  judgment  fafkis  bees 
rendered  in  tne  action,  notwithstanding  the  expiration  of  hit 
term  of  office. 
Co.  Proc.,  part  of  f  282,  and  2  R.  8.  4,  f  7  (2  Bdm.  4),  am*d« 

\  645.  l^hat  Interent  In  real  property  ntajr  Ibe  attached. 

The  real  property,  which  may  be  levied  upon  by  virtue  of  » 
warrant  of  attachment,  includes  any  interest  in  real  properiyi 
either  vested  or  not  vested  which  is  capable  of  beinc  aliened  by 
the  defendant.     (See  If  1253,  1874.) 
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I  640.  Attachment  of  nnpaid  sabscriptton  to  foreiffn  eor- 
poratioa. 

Under  a  warrant  of  attachment  against  a  foreign  corporation, 
other  than  a  corporation  created  by  or  under  the  laws  of  the 
United  States^  the  sheriff  may  levy  upon  the  sum  remaining 
unpaid  upon  a  subscription  to  the  capital  stock  of  the  corporation, 
made  by  a  person  within  the  county;  or  upon  one  or  more  shares 
of  stock  therein,  held  by  such  a  person,  or  transferred  by  him, 
for  the  purpose  of  avoiding  payment  thereof. 
Sabstitnte  for  part  of  U  1845,  ch.  234,  S  1  (3  Edm.  680). 

I  &17.  IAni*d,  1»11.]     Interest  in  ahares  or  bonds. 

The  rights  or  shares  which  the  defendant  has  in  the  stock 
of  an  as.^uciation  or  corporation,  or  in  a  bond  negotiable  or  other- 
wise, together  with  the  interest  and  profits  thereon,  may  be  levied 
upon;  and  the  sherifiTs  certificate  of  the  sale  thereof  entitles  the 
purchasor  to  the  same  rights  and  privileges,  with  respect  thereto, 
which  the  defendant  had  when  they  were  so  attached. 

Co.  PrM*.,  i  234,  and  final  clause  of  {  237.  Am*d  by  L.  191L  ch.  410,  1q 
effect  Sept.    1,   1911. 

!  648.  [An'd,  1877,  1907.]   Id.|   bond,   note,   etc. 

The  attachment  may  also  be  levied  upon  a  cause  of  action 
arising  upon  contract;  including  a  bond,  promissory  note,  or 
other  instrument  for  the  payment  of  money  only,  negotiable  or 
otherwise,  whether  past  due,  or  j'et  to  become  due,  executed 
hy  a  foreign  or  domestic  government,  state,  county,  public  ofBcer, 
association,  municipal  or  other  corporation,  or  by  a  private 
pfrson,  either  within  or  without  the  State;  which  belongs  to  the 
defendant,  and  is  found  wMtlun  the  county.  The  levy  of  the 
attachment  thereupon  is  deemed  a  levy  upon,  and  a  seizure  and 
attachment  of.  the  debt  represented  thereby.  The  attachment 
may  also  be  levied  upon  a  right  or  interest,  present  or  future  to 
any  of  the  property  or  estate  of  a  deceased  person  which  may 
belong  to  the  defendant  and  which  could  be  legally  assigned  by 
him  as  legatee  or  distributee,  whether  the  same  exists  by  reason 
of  the  provisions  of  a  last  will  and  testament  admitted  to  probate 
at  the  time  the  attachment  is  granted,  or  by  operation  of  the 
law  in  case  of  the  intestacy  of  the  deceased.  Levy  of  the  at- 
tachment thereupon  is  deemed  a  levy  upon,  and  a  seizure  and 
attachment  of,  the  rights  and  interests  of  the  defendant  at  the 
time  of  such  levy,  subject  to'  the  rights  of  the  executor,  adminis- 
trator or  trustee  of  such  estate  to  administer  the  same  according 
to  law. 

Amd  by  I*.   1007,  cb.  818.    In  effect  Sept.   1,  1907. 

\  «#».  [Am*d,  1880,  1907.]    How  property  to  be  attncKed. 

A  levy  under  a  warrant  of  attachment  must  be  made  as 
follows: 

1.  i'pon  real  property,  by  filing  with  the  clerk  of  the  county, 
where  it  is  situated,  a  notice  of  the  attachment,  stating  the  names 
of  the  parties  to  the  action,  the  amount  of  the  plaintiff's  claim,  as 
stated  in  the  warrant,  nnd  a  description  of  the  particular  prop- 
erty levied  upon.  The  notice  must  be  subscribed  by  the  plaintiff's 
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attorney,  adding  the  office  address;  and  must  be  recorded  and  in- 
dexed by  tiie  clerk,  in  the  same  book,  in  like  manner,  and  witb 
like  effect,  as  a  notice  of  the  pendency  of  an  action. 

2.  Upon  the  personal  property,  capable  of  manual  deliveo*. 
including  a  bond,  promissory  note,  or  other  instrument  for  th>i 
payment  of  money,  by  taking  the  same  into  the  sherifiTs  actual 
custody.  He  mast  thereunon,  without  delay,  deliver  to  the  persou 
from  v'hose  possession  the  property  is  taken,  if  any,  a  copy  of 
the  warrant,  and  of  the  affidavits  upon  which  it  was  granted. 

3.  [Am'd,  1907,]  Upon  other  personal  property,  by  leaving  a 
certiOcd  copy  of  the  warrant,  and  a  notice  ^--howing  the  property 
attached,  with  the  person  holding  the  same;  or,  if  it  consists  of  a 
demand,  other  than  as  specified  in  the  last  subdivision  with  the 
person  against  whom  it  exists;  or,  if  it  consists  of  a  right  or 
share  in  the  stock  of  an  association  or  corporation,  or  interests 
or  profits  thereon,  with  the  president,  or  other  head  of  the  associa- 
tion or  corporation,  or  the  secretary,  cashier,  or  managring  agent 
thereof,  or  if  it  consists  of  a  right  or  interest  in  an  estate  of  s 
deceased  person  arising  under  the  provisions  of  a  will  or  uudei 
the  provisions  of  law  in  case  of  intestacy,  with  the  executor  oi 
trustee  under  the  will,  or  the  administrator  of  the  estate. 

4.  [Added,    1880. J     Upon   property   discovered   in   any  action 

brought  as  prescribed  in  subdivision  two  of  section  six  huudreJ 

and  fifty-five  of  this  act,  by  entering  in  the  proper  clerk's  office, 

the  judgment  rendered  in  said  action,  and  thereafter  levying  on 

said  property  in  the  manner  prescribed  in  subdivisions  one,  two 

and  three  of  this  section. 

Substitute  for  Co.  Proc.  5  225;  L.  1889,  ch.  504;  L.  1907.  ch.  318.    In  effect 
Sept.   1,   1907.    Set?  SK  1370,  707,  708. 

9  650.  Certificate  of  defendant's  tntereat  to  be  furntslted. 

Upon  the  application  of  a  sheriff,  holding  a  warrant  of  attach- 
ment, the  president  or  other  head  of  an  association  or  corpora- 
tion, or  the  secretary,  cashier,  or  managing  agent  thereof,  or  a 
debtor  of  the  defendant,  or  a  person  holding  property,  including 
a  bond,  promissory  note,  or  other  instrument  for  the  payment 
of  money,  belonging  to  the  defendant,  must  furnish  to  the 
sheriff  a  certificate,  under  his  hand,  specifying  the  rights  or 
number  of  shares  of  the  defendant,  in  the  stock  of  the  associa- 
tion or  corporation,  with  all  dividends  declared*  or  incumbrances 
thereon;  or  the  amount,  nature,  and  description  of  the  property, 
hehl  for  the  benefit  of  the  defendant,  or  of  the  defendant's  inter- 
est in  property  so  held,  or  of  the  debt  or  demand  owing  to  the 
defendant,  as  the  case  requires. 

Substitute  for  part  of  S  236,  Co.  Proc. 

S  051.   Person  refniiinir  certificate  may  be  examined. 

If  a  person,  to  whom  application  is  made,  as  prescribed  in 
the  last  section,  refuses  to  give  such  a  certificate;  or  if  it  is  made 
to  appear,  by  affidavit,  to  the  satisfaction  of  the  court,  or  a  judge 
thereof,  or  the  county  judge  of  the  county  to  which  the  warrant 
is  issued,  that  there  is  reason  to  suspect  that  a  certificate  i^ivon 
by  him  is   untrue,   or  that  it  fails  fully  to  set  forth  the  facts, 
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required  to  be  shown  thereby;  the  court  or  judge  may  make  an 
order,  directing  him  to  attend,  at  a  specified  time,  and  at  a  place 
within  the  county  to  which  the  warrant  is  issued,  and  submit  to 
an  examination  under  oath,  concerning  the  same.  The  order  may, 
in  the  discretion  of  the  court  or  judge,  direct  an  appearance 
before  a  referee  named  therein. , 

Substitute  for  remainder  of  |  236,  Co.  Proc. 

{  6S2.  [Am'il,  1895.]  Riffl^ts  of  o-vrner  or  master  of  Tea- 
BclB  bj-  wbich  ffoodM.  luive  been  uliippecL 

Except  as  otherwise  prescribed  in  the  next  section,  the  owner 
or  master  of  a  vessel,  on  board  of  which  goods  of  a  defendant 
against  whom  a  warrant  of  attachment  is  issued,  have  been 
siiipped  for  transportation,  without  reshipment  and  tranship- 
ment in  the  State,  to  a  port  or  piace  without  the  State,  may 
transport  and  deliver  them  according  to  their  destination,  not- 
withstanding the  warrant;  unless  the  plaintiff,  his  agent  or 
attorney,  executes  to  the  owner  or  the  master  of  the  vessel,  a 
written  undertaking,  with  sufficient  sureties,  in  a  sum  specified 
therein,  to  pay  him  all  expenses,  damages,  and  charges,  which 
may  be  incurred  by  him,  or  to  which  he  may  be  subjected,  for 
unlading  the  goods  from  the  vessel,  and  for  all  necessary  deten- 
tion of  the  vessel,  for  that  purpose.  The  undertaking  must  be 
approved,  with  respect  to  its  form,  the  sum  specified  therein 
and  the  sufficiency  of  the  sureties,  by  a  judge  or  justice  of  the 
court,  or  the  county  judge  of  the  county  wherein  the  vessel  is 
eitnated,  or  in  the  city  and  county  of  New*  York,  by  a  justice  of 
the  supreme  court. 

L.  1885',  cb.  946. 

f  663.  ForeffoinflT  section  not  to  apply  In  certain  cases. 

The  last  section  does  not  apply,  where  the  owner  or  master 
before  the  shipment  of  the  goods,  had  actual  information  of 
the  granting  of  the  warrant,  or  where  he  has,  in  any  wise 
connived  at  or  been  privy  to,  the  shipment  thereof,  for  the 
purpose  of  screening  them  from  legal  process,  or  of  hindering, 
delaying,  or  defrauding  creditors. 

i  654.  Sberllf  nanst  make  In-ventory.  * 

The  sheriff  must,  immediately  after  levying  under  a  warrant 
of  attachment,  make,  with  the  assistance  of  two  disinterested 
fre^Qlders,  a  description  of  the  real  property,  and  a  just  and 
true  inventory  of  the  personal  property,  upon  which  it  was 
levied,  and  of  the  boo^:s,  vouchers,  and  other  papers  taken  into 
his  custody,  stating  therein  the  estimated  value  of  each  parcel 
of  real  property  attached,  or  of  the  interest  of  the  defendant 
therein,  and  of  each  article  of  personal  property,  enumerating 
«neh  of  the  latter  as  are  perishable.  The  inventory  must  be 
wifned  by  the  sheriff  and  the  appraisers:  and  must,  w^ithin  five 
diya  after  the  levy,  be  filed  in  the  office  of  the  clerk  of  the 
comity,  where  the  property  is  attached. 

Ike  flnt  daiiM  of  2  R.  S.  4,  i  R  (2  Edm.  4),  am'd. 
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8  65a.   [Am*dy  1888.]    Slteriff  may  maintain  actions. 

The  sheriff  must,  subject  to  the  direction  of  the  court  ot 
judge,  collect  aud  receive  all  debts,  effects,  and  things  in  action, 
attached  by  him.  lie  may  maintain  any  action  or  special  pro- 
ceeding, in  his  name,  or  in  the  name  of  the  defendant,  which 
is  necessary,  for  that  purpose^  or  to  reduce  to  his  actual  posses- 
)sion  an  article  of  personal  property,  capable  of  manual  delivery, 
but  of  which  he  has  been  unable  to  obtain  possession.  And  lie 
may  discontinue  such  an  action  or  special  proceeding,  at  such 
time  and  on  such  terms,  as  the  court  or  judge  directs. 

2.  Where  the  summons  was  served  without  the  State,  or  by 
publication,  pursuant  to  an  order  obtained  for  that  purpose, 
as  prescribed  in  chapter  fifth  of  this  act;  and  where  the  defend' 
ant  has  not  appeared  in  the  action  (otherwise  than  specially) 
but  has  made  default  and  before  entering  final  judgment,  the 
sheriff  may,  in  aid  of  such  attachment,  maintain  an  action 
against  the  attachment  debtor,  and  any  other  person  or  per 
sons,  or  against  any  other  person  or*  persons,  to  compel  the 
discovery  of  any  thing  in  action,  or  other  property  belonging 
to  the  attachment  debtor;  and  of  any  money,  thing  in  action, 
or  other  property  due  to  him,  or  held  in  trust  for  him,  or  to 
prevent  the  transfer  thereof,  or  the  payment  or  delivery  thereof, 
to  him  or  any  other  person,  and  the  sheriff  may,  in  aid  of  such 
attachment,  also  maintain  any  other  action  against  the  attach- 
ment debtor  and  any  other  person  or  persons,  or  against  any 
other  person  or  persons,  which  may  now  be  maintained  by  a 
judgment  creditor  in  a  court  of  equity,  either  before  the  return 
of  an  execution  in  aid  thereof,  or  after  the  return  of  an  execu- 
tion unsatisfied.  The  judgment  in  any  of  the  above-mentioned 
actions  must  provide  and  direct  that  the  said  property  shall  be 
applied  by  the  sheriff,  to  the  satisfaction  of  any  judgment  wliich 
the  plaintiff  may  obtain  in  the  attachment  action. 

Co.  Proc.,  part  of  S  232,  ani*d;  L.  1889,  ch.  604. 

9  666.   EAm'd,  1877.]    Perisliable  iroods  and  aninals  to  be 

MOid. 

If  property  attached,  other  than  a  vessel,  is  perishable,  the 
court  or  judge  may,  by  an  order  made  with  or  without  notice, 
as  the  urgency  of  the  case  in  its  or  his  opinion  requires,  direct 
the  sheriff  to  sell  it  at  public  auction,  and  thereupon  the  sheriff 
must  sell  it  accordingly.  If  it  consists  of  live  animals,  the  same 
proceedings  may  be  had,  but  such  notice  shall  be  given  to  the 
parties  to  the  action,  of  the  application  for  the  order  as  the 
court  or  judge  prescribes.  The  order  directing  the  sale  must 
prescribe  the  time  and  place  of  the  sale^  and  notice  thereof  must 
be  given  in  such  manner,  and  for  such  time  as  is  prescribed  in 
the  order.  The  sheriff  must  retain  in  his  hands  the  proceeds 
of  the  sale,  after  deducting  his  expenses  as  allowed  by  the  eooei 
OT  judge. 

Oo.  Proc.,  I  288;  and  2  R.  8.  4,  part  of  S  9  (2  Bdm.  5).  am'd. 
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i«7.  (Am'dy  1804.]    Clmlm  of  property }  liow  tried. 

li  goads  or  effects,  other  than  a  vessel,  attached  as  the  prop- 
erty of  the  defendant,  are  claimed  by  or  in  behalf  of  another 
person,  as  his  property,  an  affidavit  may  be  made  and  delivered 
io  the  sheriff,  in  behalf  of  such  person,  at  any  time  while  such 
goods  or  effects  or  the  proceeds  thereof  are  in  the  sheriff's  posses- 
sion, stating  that  he  makes  such  a  claim;  specifying  in  whole  or 
^  part  the  property  to  which  it  relates,  and  in  all  cases  stating 
the  value  of  the  property  claimed  and  the  damages,  if  any,  over 
and  above  such  value,  which  the  claimant  will  suffer  in  case 
such  lery  is  not  released.  In  that  case,  the  sheriff  may,  in.  his 
discretion,  empanel  a  jury  to  try  the  validity  of  the  claim. 

2  R.  S.  4,  9  10  (2  Edm.  6).    See  9S  108  and  109.  ante.    L.   ]904.  ch.  541. 
In  effect  Sept.  1,  1904. 

I  658.  [Am'd,    1805,   1004.]    Proceedinss    If   claimant   s«e« 
ecedi. 

If,  by  their  inquisition,  the  jury  finds  the  property  of  the 
goods  or  effects  to  have  been  in  the  claimant,  at  the  time  of  the 
levy,  they  must  also  determine  its  value,  and  the  damages  above 
SQch  value  as  specified  in  the  last  section.  Thereupon  the  officer 
must  forthwith  deliver  such  goods  or  effects  to  him  or  his  agent; 
anleas  the  plaintiff  gives  an  undertaking  with  at  least  two  suffi- 
dcnt  sureties,  to  the  effect  that  the  sureties  will  indemnify  hira 
to  the  amount  therein  specified,  not  less  than  twice  the  value  of 
tl*e  goods  and  effects  and  damages  as  determined  by  the  jury, 
and  two  hundred  and  fifty  dollars  in  addition  'thereto,  against 
all  damages,  costs  and  expense-,  in  an  action  to  be  brought 
against  him  by  any  person,  by  the  claimant,  his  assignee,  or 
other  representative,  by  reason  of  the  levy  upon,  detention,  or 
sale  of  any  of  the  goods  or  effects,  by  virtue  of  the  attachment. 
If  the  undertaking  is  given,  the  officer  must  detain  the  goods  ot 
effects,  as  the  property  of  the  defendant.  Where  an  undertaking 
is  giren  to  indemnify  the  sheriff,  he  must,  within  two  days  after 
the  giving  of  said  undertaking,  cause  the  same  to  be  filed  in  the 
'Jiflce  of  the  court  out  of  which  the  attachment  was  issued,  and 
>*rTe  upon  the  claimant  or  his  agent,  and  the  attaching  creditor 
ur  attorney,  whose  name  is  subscribed  to  the  warrant  of  attach- 
lueot,  a.  copy  of  said  undertaking,  with  a  notice  of  the  justifica- 
tion of  the  sureties  thereon.  The  justification  must  take  place 
|*fore  a  judge  of  the  court  out  of  which  the  attachment  was 
issaedf  at  a  time  to  be  specified  in  the  notice,  which  must  not  be 
'«i«  than  two  nor  more  than  five  days  after  the  serving  of  the 
said  rotice.  For  the  purpose  of  justification,  each  of  the  sure- 
ties upon  the  undertaking  must  attend  before  the  judge  at  the 
time  and  place  mentioned  in  the  notice,  and  be  examined  on  oath 
on  the  part  of  the  claimant,  or  his  agent  or  attorney,  touching 
his  sulSciency,  In  such  manner  as  the  judge,  in  his  discretion, 
thinks  proper.  Tlie  examination  may  be  adjourned  from  day  to 
day  until  it  te  completed,  but  such  adjournment  must  always  be 
^o  the  next  judicial  day.  If  required  by  the  claimant,  his  as- 
signee or  other  representative,  the  examination  must  be  reduced 
to  writing  and  subscribed  by  the  sureties.  If  the  judge  finds  the 
saretiei  sufficient  he  must  annex  the  examination  to  the  uuder- 

141 


1 


«r 


I 


§  C58a  ATTACHMENT  OF  PROPERTY.        c.  7,  t.  3,  a.  2 

tnking,  endorse  his  allowance  thereon,  and  cause  the  said  under- 
1  a  king,  together  with  the  examination  of  the  sureties,  to  be  filed 
with  the  clerk  of  the  court.  Thereupon  the  sheriff  is  released 
and  discharged  from  all  liability,  by  reason  of  the  taking  and 
detention  of  the  pro^prty  seized.  When  any  such  undertaking 
shall  have  been  approved  and  filed,  as  hereinbefore  provided,  the 
clerk  of  the  court  in  which  the  same  shall  be  filed  shall  imme- 
diately index  the  same  in  the  general  index  book  in  his  office 
under  the  title  of  the  suit  in  which  the  attachment  is  issued. 
2  B.  S.  4,  S  11;  L.  1886,  ch.  062;  U  1904,  ch.  541.    In  effect  Sept.  1.  190L 

S  668»a.    [Added,   1904.]    Diseharffe   of  personal   property 
from  attaclimeats. 

If  goods  or  effects,  other  than  a  vessel,  attached  as  the  prop- 
erty of  the  defendant,  or  any  portion  thereof,  are  claimed  b.v 
or  in  behalf  ol^  another  person,  such  claimant  maj',  within  five 
days  after  the  levy  of  the  attachment,  apply  to  the  judge  who 
ranted  the  warrant,  or  to  the  court,  for  an  order  to  discharge 
the  attachment,  as  to  the  whole  or  a  part  of  the  property  at- 
tached.    Upon   such   an  application   the  claimant  must   give  to 
the  sheriff  an  undertaking  with  at  least  two  sufficient  sureties 
who  must  justify  in  double  the  value  of  the  property  claimed, 
as   appraised   in   the   inventory   of   the   property   attached.     The 
undertaking  must  be  conditioned  to  the  effect  that  in  an  action 
to  be  brought  on   the   undertaking,   the  claimant  will  establisb 
that  he  was  the  owner  of  such  goods  or  effects  at  the  time  of 
the  levy  thereon;  and  that  in  case  of  his  failure  to  do  so,  he  will 
pay  to  the  sheriff  the  full  value  of  the  property  so  claimed  with 
interest  from   the  date   thereof   together  with   the   costs   of  the 
action.     Sections    six    hundred    and    ninety    and    six    hundred 
and    ninety-one    shall    apply    to    an   undertaking    given    as   pre- 
scribed in  this  section.     Upon  such  an  undertaking  being  given 
and  after  justification  of  the  sureties  if  required,   the  court  or 
judge  must  make  an  order  discharging  the  property  so  claimed 
from    the    attachment,    upon    payment   By    the    claimant    of  the 
sheriff's  fees  and  necessary  disbursements.     Thereupon  and  upon 
such  payment,  the  sheriff  must  discharge  the  same  accordingly, 
notwithstanding  that  the  plaintiff  may  have  given  an  undertaking 
as  provided  in  section  six  hundred  and  fifty-eight*     The  court  or 
judge  may,  upon  the  application  of  the  plaintiff  or  of  the  claim- 
ant at  any  time  before  the  warrant  is  vacated  or  annulled,  upon 
notice  to  all  parties  in  interest,  direct  the  sheriff  to  commence 
an  action  upon  the  undertaking,  upon  such  terms  and  conditions 
and  under  such  regulations  as  it  or  he  deems  just.     In  such  an 
action,  the  claimant  may  show,  in  bar  of  a  recovery,  that  he  was 
the  owner  of  the  said  property  attached.     If  judgment  passes 
against  the  claimant  the  plaintiff  is  entitled  to  recover  the  valne 
of  the  said  property  with  Interest  from  the  date  of  the  under- 
taking with  the  costs  of  the  action.     Neither  the  giving  of  the 
undertaking  as  prescribed   in   this  section,   nor  the   recovery  ot 
any  judgment  thereon,  shall  affect  in  any  manner,  the  right,  if 
any,  of  the  defendant  in  the  attachment  action  in  or  to  the  prop- 
erty discharged  from  the  attachment,  nor  shaU  this  section  be 
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eoDstrued  as  affecting  or  impairing  any  other  right  or  remedy 
which  any  person  might  otherwise  have  in  respect  to  the  prop- 
eit7  attached. 
L  1904.  eh,  298.    In  effect  Sept.  1.  190i. 

1  6S9.  FlAdingr*  not  to  prejvdlee  rigrht.of  claimant. 

If  the  property  is  found  to  be  in  the  defendant,  the  finding 
uoes  not  prejudice  the  right  of  the  claimant  to  bring  an  action, 
lo  recover  the  goods  or  effects,  or  the  value  thereof. 

i  060.  ProeeedinflT*  oa  claim  to  domeatie  -vessel. 

Where  a  vessel,  belonging  to  a  port  or  place  in  the  United 
States,  or  a  share  or  interest  therein,  is  attached,  the  court  or 
jadge,  on  the  application,  within  thirty  days  thereafter,  of  a 
person  claiming  title  thereto,  or  of  his  agent,  must  appoint  three 
indifferent  persons  to  make  a  valuation  thereof. 

2  R.  g.  5,  f  18  (2  Edm.  6). 

i  661.   [Am'dy   1877.]    Appraisers   to   be   d-vrom^   ▼alnation 
to  be  returned. 

A  valuation  of  a  vessel,  or  of  a  share,  or  interest  therein,  made 
as  prescribed  in  this  article,  must  be  in  writing,  and  subecribed 
by  the  appraisers;  each  of  whom  must  take  and  subscribe  an 
affidavit,  annexed  thereto,  to  the  effect,  that  the  valuation  is, 
in  all  respects,  just  and  fair,  and  that  the  value  of  the  vessel, 
share,  or  interest,  is  truly  stated  therein,  according  to  the 
deponent *s  belief.  The  valuation  must  be  immediately  returned 
to  the  court  or  judge;  and,  after  an  undertaking  is  given,  or  after 
the  expiration  of  the  time  to  give  an  undertaking,  as  prescribed 
in  the  next  section,  it  must  be  delivered  to  the  sheriff. 

S  663.  Vadertakiaff  to  be  fflvea. 

Within  two  days  after  the  valuation  is  returned,  the  claimant 
or  his  agent  may  execute  an  undertaking  to  the  sheriff,  with 
sufficient  sureties,  approved  by  the  court  or  judge,  who  must 
3n.Htify  in  twice  the  appraised  value,  to  the  effect,  that,  in  an 
action  to  be  brought  on  the  undertaking,  the  claimant  will 
c*stablish  that  he  was  the  owner  of  the  vessel,  share,  or  interest, 
at  tlie  time  of  the  levy  thereupon;  and  that,  in  case  of  his  failure 
to  do  so,  he  will  pay  the  amount  of  the  valuation,  with  interest 
from  the  date  of  the  undertaking,  to  the  sheriff;  or,  if  the  war- 
nnt  is  vacated  or  annulled,  to  the  defendant,  or  his  personal 
r«»presentative. 

2  B.  8.  5,  I  14. 

I  668.  Teasel  f  when  to  be  discbar^ed. 

Fpon  such  an  undertaking  being  executed  and  delivered  to 
the  sheriff,  tbe  court  or  jud^'e  must  make  an  order,  dlrectin.sr 
the  vessel  cr  share  to  be  discharged  from  the  attachment.  There- 
upon the  sheriff  must  discharge  the  same  accordingly.    . 

M..  1 15. 
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S  664.  Wb«M  undertaktAff  to  be  sued. 

The  court  or  judge  may,  upon  the  application  of  either  partj, 
at  any  time  before  the  warrant  is  yacated  or  annulled,  direct 
the  sheriff  to  commence  an  action  upon  the  undertaking,  upon 
such  terms  and  conditions,  and  under  such  regulations,  between 
him  and  the  applicant,  as  it  or  he  deems  just.  And  if  the  warrant 
of  attachment  is  Vacated  or  annulled,  the  defendant  in  tbi 
<nttachment,  his  assignee  or  personal  representative,  may  com* 
inence  and  maintain  an  action  upon  the  undertaking,  or  may 
1?e  substituted,  in  place  of  the  sheriff,  in  an  action  pending 
lliereupon. 

Substitute  for  2  B.  8.  6,  8  10. 

S  66S.  Defence  in  anch  an  action  |  plaintilTs  recovery. 

In  such  an  action,  the  claimant  may  show,  in  bar  of  a  recover;, 
that  he  was  the  owner  of  the  vessel,  share,  or  interest,  at  tbf 
time  when  it  was  attached.  If  judgment  passes  against  him. 
the  plaintiff  is  entitled  to  recover  the  amount  of  the  valuation, 
with  iuterest  from  the  date  of  the  undertaking. 
Id.,  f  17,  am'd. 

l-  666.  Foreign  -resaeli  ho-vr  valued. 

Where  a  foreign  vessel,  or  a  share  or  interest  therein,  i^ 
attached,  it  must  be  valued#  as  prescribed  in  sections  0(30  and 
G61  of  this  act,  upon  the  application  of  a  person,  who  make^ 
affidavit,  to  the  effect  that  he  is  the  owner  thereof,  or  that  be 
IS  the  agent  of  a  person,  naming  him  and  his  residence,  whom 
he  believes  to  be  the  owner  oi  the  vessel,  share,  or  interest 
attached. 
Id.,  9  i& 

9  667.  Notice  thereof. 

Such  notice  of  tlie  application  must  be  given  to  the  plaintiff, 
as  the  court  or  judge  deems  reasonable. 
Id.,  I  19. 

9  668.  Plaintiff  to  fflve  nndertaklngr  wltb  saretlea. 

Within  three  days  after  the  valuation  is  returned,  the  plaintiff 
ID  list  give,  to  the  person  in  whose  behalf  the  claim  is  made,  an 
tnidertaking,  with  sufficient  sureties,  approved  by  the  court  or 
judge,  who  must  justify  in  twice  the  appraised  value,  to  the  effect 
that  they  will  pay  such  damages  as  may  be  recovered  for  seinng 
the  Tes.sel,  share,  or  interest,  in  an  action  brought  against  thf 
sheriff,  or  the  plaintiff  in  the  attachment,  within  three  months 
from  the  approval  of  the  undertaking,  if  it  appears  therein  that 
the  vessel,  share,  or  interest  belonged,  at  the  time  of  attaching 
it,  to  the  person  in  whose  behalf  the  claim  is  made. 
Id.,  9  20. 

9  669.  Vessels  'wben  to  be  dlscbarved. 

Unless  such  an  undertaking  is  given,  the  court  or  judge  must 
grant  an  order  discharging  the  vessel,  share,  or  interest  »> 
claimed,  from  the  attachment:  whereupon  the  sheriff  must  dis- 
charge the  same  accordingly. 

Id.,  i  81. 
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)  670.  Terimm  on  -vrhicli  debtor  may  claim  Teasel. 

If,  after  such  an  undertaking^  is  given  by  the  plaintiff,  the  war- 
rant is  vacated  or  annulled,  or  the  attaciiment  is  discharged  as 
to  tlie  Tes»sel,  share,  or  interest,  the  defendant  or  his  agent  is 
eutitJed  to  claim  the  same,  or  the  proceeds  thereof,  if  it  has  been 
Mild,  ouiy  upon  his  showing,  to  the  satisfaction  of  the  court  or 
judge,  tliat  the  undertaking  has  been  discharged;  or  giving  to 
tlie  plaintiff  an  undertaking,  with  sufQcient  sureties,  approved  by 
ilie  loart  or  judge,  who  must  justify  in  twice  the  appraised 
vaiue«  to  the  effect,  that  they  will  indemnify  the  plaintiff  against 
all  cbarges  and  expenses,  in  consequence  oi  the  undertaking. 

2  R.  S.  G,  i  23,  am*d. 

i  071.  'Wliea  vessel  to  be  sold. 

If  the  undertaking  of  the  plaintiff  is  not  discharged,  or  he  is  not 
indemnified,  as  prescribed  in  this  article,  within  one  month  after 
the  defendant  becomes  entitled  to  claim  the  vessel,  share,  or  in- 
terest AS  so  prescribed,  it  may  be  sold  by  the  sheriff,  in  whose 
custody  it  is,  upon  an  order  of  the  court  or  judge;  and  the  pro- 
ceeds of  the  sale  must  be  paid  to  the  persons  who  executed  the 
undertaking,  for  their  indemnity. 

I<L.  124. 


f  672.  Tbe  same. 

If  a  claim  is  not  made,  by  or  in  behalf  of  an  owner  of  a  domes- 
tic vessel,  or  of  a  share  or  interest  therein,  within  thirty  days 
after  it  is  attached,  or  if  the  proper  undertaking  is  not  executed 
by  the  claimant;  or  if  a  claim  is  not  made,  within  that  time,  by 
or  in  behalf  of  the  owner  of  a  foreign  vessel,  or  of  a  share  oz 
interest  therein;  the  vessel,  share,  or  interest,  may  be  sold  by 
rbe  sheriff,  under  an  order  of  the  court  or  judge,  upon  the  appli- 
cation of  the  plaintiff,  if,  in  the  opinion  of  the  court  or  judge,  a 
sale  is  necessary.  . 

Id.,  S2S. 


S  078.  Tbe  same. 

Where  a  share  or  interest  in  a  vessel,  foreign  or  domestic,  is 
attached,  if  the  proper  claim  to  it  is  not  made,  by  or  in  behalf  of 
an  owner  thereof,  within  thirty  days  thereafter,  it  may  be  sold 
bj  the  sheriff,  under  an  order  of  the  court  or  judge,  upon  the 
application  of  a  joint  owner,  or  his  agent. 

hL,    I   26. 

f  674.  [Am'd,  1877.  J     Sberlff  to  keep  property. 

The  sheriff  must  keej)  the  property  attached  by  him,  or  the 
proceeds  of  property  sold,  or  of  a  demand  collected  by  him,  to 
answer  any  judgment  that  may  be  obtained  against  the  defend- 
ant m  the  action. 

Co.  Prw..   part  of  i   232. 

i  976.  Sberlir  may  be  directed  to  pay  money  Into  court. 

Bat  the  court,  upon  the  application  of  either  party  to  the  ac- 
tion, may  direct  the  sheriff,  either  before  or  after  the  expiration 
of  bis  term  of  office,  to  pay  into  court  the  proceeds  of  a  demand 
collected,  or  property  sold;  or  to  deposit  them  in  a  designated 
bank  or  trust  company,  to  be  drawn  out  only  upon  the  order  of 

the  court. 
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I  e7<l.  [Am'd,  1877.  J    ^'Iken  Ike  utmy  b«  dlrecteU  lo  releaae 
or  deliver  property. 

Where  the  proceeds-  of  the  property  sold,  aud  of  the  demandt* 
collected  by  tiie  sheriif,  exceed  tiie  amount  of  the  piaiutiU  b  ae* 
mand,  with  the  cobtB  and  expenses,  aud  of  all  otuer  warruuta  o£ 
attaciimeut  or  executions  in  the  sheriff's  hauds,  chargeable  upon 
the  same;  the  court,  or  the  judge  who  granted  the  warrant,  upon 
the  application  of  the  defendant,  or  of  an  assignee  of,  or  pur- 
chaser from  the  defendant,  and  upon  notice  to  the  plaintiff,  aud 
tbe  plaintiffs  in  the  other  warrants  or  executions,  may,  at  aii> 
time  during  the  pendency  of  the  action,  make  an  order  directing 
the  sheriff  to  pay  over  the  surplus  to  the  applicant,  and  to  release 
from  the  attachment  the  remaining  real  and  personal  property 
attached. 


I  677.   TAm'd,  18S8.]    Plain ttlT  may  brlngr  action  In  ni 
of  bimself  and  the  sherliff. 

The  plaintiff,  by  leave  of  the  court  or  judge,  procured  as  pre- 
scribed in  the  next  section,  may  bring  and  maintain,  in  the  name 
of  himself  and  the  sheriff  jointb',  by  his  own  attorney,  and  at  hw 
own  expense,  any  action  which,  by  the  prorislons  of  this  title, 
may  be  brought  by  the  sheriff,  to  recover  property  attached,  or 
the  value  thereof,  or  a  demand  attached,  or  upon  an  undertaking 
given  as  prescribed  in  this  title,  by  a  person  other  than  the 
plaintiff;  tne  plaintiff,  in  his  own  name  and  the  sheriff's  jointly, 
may  also  bring  and  maintain  any  action  which,  by  the  provisions 
of  subdivision  two  of  section  six  hundred  and  fifty-five  of  article 
second  of  this  title,  may  be  brought  by  the  sheriff.  The  sheriff 
must  receive  the  proceeds  of  such  an  action,  but  he  is  not  liable 
for  the  costs  or  expenses  thereof.  Costs  may  be  awarded,  in 
such  an  action,  against  the  plaintiff  in  the  warrant,  but  not 
against  the  sheriff. 

Sttlwtltate  for  Co.  ^roc.,  S  238;  L.  1889,  ch.  004. 

S  678.  How  lea-ve  to  brlnir  sucli  action  procured* 

The  court  or  judge  must  grant  leave  to  bring  such  an  action, 
whore  it  appears,  that  due  notice  of  the  application  therefor  has 
been  given  to  the  sheriff;  but,  before  doing  so,  the  court  or  judge 
may  require  that  notice  of  the  application  be  given  to  the  plain- 
tiff, in  any  other  warrant  against  the  same  defendant.  And  such 
terms,  conditions,  and  regulations  may  be  imposed,  in  the  oi-der 
granting  leave,  as  the  court  or  judge  thinks  proper,  for  the  dup 
protection  of  the  rights  and  interests  of  all  persons,  interested 
in  the  disposition  of  the  proceeds  of  the  fiction. 

Id. 

(  679.  Plaintiff  may  be  Joined  with  iilierlff,  after  action 
commenced. 

Leave  may.  in  like  manner  and  with  like  effect,  be  granted  to 
the  plaintiff  in  the  warrant,  to  be  joined  with  the  sheriff.  In  an 
action  brought  by  the  sheriff,  in  a  case  where  be  might  have 
procured  leave  to  bring  the  ai*t:on,  as  prescribed  in  the  last  two 
sections.  Upon  an  application  therefor,  the  court  or  judge  may. 
in  a  proper  case,  require  the  plaintiff  to  provide  for  the  expenses 
111  the  action,  already  incurred  by  the  sheriff.  The  application! 
raast  be  denied,  in  ca.se  of  an  unreasonable  delay  in  making  it 
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or  where  an  application  was  made,  before  the  action  was  brought, 
and  the  plaintiff  neglected  or  refused,  without  a  good  excuse 
therefor,  to  comply  with  the  terms,  conditions  or  regulations,  then 
imposed. 

f  680.  J«dve  to  dtrect  as  to  HiAiiaveHiei&t  of  iiwelt  mn  ao- 
tloB,  etc. 

The  court  or  judge  may,  upon  the  rit»plication  of  the  sheriff,  or 
of  the  defendant  in  the  warrant,  during  the  pendency  of  an  ac- 
tion, brought  as  prescribed  in  the  last  three  sections,  direct  as  to 
the  conduct,  discontinuance,  or  settlement  of  the  same,  and  as  to 
the  application  or  disposition  of  the  money  or  property  recovered 
therein,  as  justice  requires. 

I  681.  Retara  of  laveatoryi  hovr  eaforoed. 

TpoD  the  application  of  either  party,  and  proof  of  the  negleot 
of  the  sheriff,  the  court  or  judge  may,  by  order,  require  the  sheriff 
to  retnrn  an  inventory.  Disobedience  to  such  an  order  may  be 
panished,  as  a  contempt  of  the  court. 

9  R.  a  13.  I  Oe  (2  Bda.  14).    See  pO«t.  |  712. 
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ARTICIiB   THniD. 

Vacating  or  modifying  the  toar rant;  did^harginotheattachment* 

Bee.  683.  Motion  to  racate  or  modifj  warrant,  or  Inereaae  9ecnraj, 
•88*  How  motion  mnit  be  nuuto;  oppoaing  It  hj  new  proofi. 
684-686.   [Repealeo.j 

686.  Wbon  prior  motion  not  to  prejudice  aabsequent  monoa. 

687.  Defendant  may  apply  for  discharge  of  attachmeot. 

688.  Undertaking   to  be   glren. 

688.  Application  by   one  of  scTeral  defendants. 

600.  Boretlea  to  Justify  If  required. 

691.  SberlflT  may  retain  property  until  JastUlcatloii. 

683.  Foregoing  provisions  applicable  to  vessels. 
688.  Partners  may   apply  to  discharge  attachment. 

684.  Undertaking  to  be  given. 

686.  Gonrt  or  Judge   may   ascertain   value. 

686.  When  pUlntiff  entitled  to  notice  of  any  application,  etc. 

I  682.  [Am'dy  1877.]    Motion  to  iraeate  or  modlfr  warrant, 
or  Increaao  security. 

The  defendant,  or  a  person  who  has  acquired  a  Uen  upon,  or 
Interest  in,  his  property,  after  it  was  attached,  may,  at  any  time 
before  the  actual  application  of  the  attachea  property,  or  the 
proceeds  thereof,  to  the  payment  of  a  judgment  recovered  in  the 
action,  apply  to  vacate  or  modify  the  warrant,  or  to  increase  the 
security,  given  by  the  plaintiff,  or  for  one  or  more  of  those  forms 
of  relief,  together,  or  in  the  alternative. 

Snbstitate  for  pert  of  f  241,  Go.  Proc. 

f  683.  Hovr  motion  must  be  madei  opposlasr  It  "by  neir 
proofs. 

An  application,  specified  in  the  last  section,  may  be  founded 
onl^  upon  the  papers  upon  which  the  warrant  was  granted;  in 
^hich  case,  it  must  be  made  to  the  court,  or,  if  the  warrant  was 
granted  by  a  judge  out  of  court,  to  the  same  judge,  in  court  or 
out  of  court,  and  with  or  without  notice,  as  he  deems  proper. 
Or  it  may  be  founded  upon  proof,  by  affidavit  on  the  part  of  the 
defendant:  in  which  cane,  it  must  be  made  to  the  court,  or,  if 
the  warrant  was  granted  by  a  judge  out  of  court,  to  any  judge 
oif  the  court,  upon  notice;  and  it  may  be  opposed  by  new  proof, 
by  affidavit,  on  the  part  of  the  plaintiff,  tending  to  sustain  any 
ground  for  the  attnchment,  recited  in  the  warrant,  and  no  other, 
unless  the  defendant  relies  upon  a  discharge  in  bankruptcy,  or 
upon  a  discharge  or  exoneration,  granted  in  insolvent  proceed- 
ings; in  which  case,  the  plaintiff  may  show  anv  matter,  in  avoid- 
ance  thereof,  which  he  might  show  upon  the  trial. 

8  684.  [Repealed,  1877.] 

I  68S.  [Repealed,  1877.] 

I  686.  [Am'd,  1877.]  "Wben  prior  motion  not  to  prejndles 
snlvseQnent  motion. 

The  denial  of  such  an  application  does  not  prejudice  a  subse- 
quent application,  seasonably  made,  founded  upon  the  failure  of 
a  complaint  which  had  not  been  filed  or  served  at  the  time  of 
the  former  appUcatiun.  to  set  forth  any  of  the  causes  of  action 
mentioned  in  section  635  and  section  637  of  this  act. 

See  f  668,  ante. 
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I  687.  (Am'd,  1906.]     Defendant  mnx  n|»plT  for  dtsebniriro 
of  attncbment. 

The  defendant  may,  at  any  time  after  he  has  appeared  in.  the 

tctioii,  apply  to  the  judge  who  granted  the  warrant,  or  to  the 

court,  for  an  order  to  discharge  tne  attachment,  as  to  the  whole 

or  a  part  of  the  property  attached. 

SnlMtltTite  for  a  portion  of  Co.  Proc.  {  240;  L.  1906,  ch.  507.  In  «ffeo* 
Sept.  1. 19Q6. 

f  688.  [Am'd,  1806.^     Undertnklnff  to  be  fflTen. 

Upon  such  an  application,  the  defendant  most  give  an  under- 
taking, with  at  least  two  sufficient  sureties,  to  the  effect  that  he 
will,  on  demand,  pay  to  the  plaintiff  the  amount  of  any  judg- 
ment which  may  be  recovered  in  the  action  against  him,  not  ex- 
ceeding a  sum  specified  in  the  undertaking,  with  interest.  The 
lum  so  specified  must  be,  at  least  equal  to  the  amount  of  the 
plaintiffs  demand,  as  specified  in  his  affidavit ;  or,  at  the  option 
of  the  defendant,  equal  to  the  appraised  value,  according  to  the 
Inrentory,  of  the  property  attached;  or,  if  the  application  is  to 
discharge  the  attachment,  as  to  a  part  only  of  the  property  at- 
tached, to  the  appraised  value  of  that  portion.  Upon  such  ap- 
plication being  made  after  final  judgment,  the  defendant  must 
inve  the  security  required  to  perfect  an  appeal  to  the  court  of 
filipeals  from  a  final  judgment,  of  the  same  amount  or  to  the  same 
effect,  and  to  stay. the  execution  thereof. 

SMibetltnte  for  the  flmt  two  lentencM  of  fbo  O0.  Proc.  |  941;  L.  1906^ 
«k.9R.   bi  dEeet  Sept.  1. 1908. 


f  8SiL  Aipipliention  by  one  of  several  dofondnnts. 

Where  there  are  two  or  more  defendants,  and  an  application 
it  made,  as  prescribed  in  the  last  two  sections,  by  one  or  more, 
oat  not  by  all  of  them,  the  undertaking  must  provide  for  the 
payment  of  any  judgment,  which  may  be  recovered  against  any 
of  the  defendants  in  the  action,  unless  the  applicant  makes  proof, 
by  affidavit,  to  the  satisfaction  of  the  court  or  judge,  that  the 
property,  with  respect  to  which  the  application  is  made,  belongs 
to  him  separately;  in  which  case,  the  undertaking  must  provide 
for  the  payment  of  any  judgment,  which  may  be  recoverea  in  the 
action  against  the  applicant,  either  alone,  or  jointly  with  any 
^er  defendant.  Where  an  application  is  made,  as  prescribed  in 
this  section,  at  least  two  days  notice  thereof,  with  a  copy  of  tht 
affidavit,  must  be  served  upon  the  plaintiffs  attorney,  who  may 
oppose  the  application  by  proof,  by  affidavit,  that  one  or  more  of 
the  other  defendants  own,  or  have  an  interest  in  the  properly. 

i  680.    [Am'd,  1877.]    Snreties  to  Justify  if  re^nired. 

An  undertaking,  given  as  prescribed  in  the  last  two  sections, 
most  he  forthwith  filed  with  the  clerk.  A  copy  thereof,  with 
ft  notice  of  the  filing,  must  be  forthwith  served  upon  the  plaintifTr 
tttomey;  who  may,  within  three  days  thereafter,  give  notice  to 
the  sheriff,  that  he  excepts  to  the  sufficiency  of  the  sureties. 
Thereupon  the  sureties  must  justify,  upon  the  like  notice,  and  in 
I^Ke  manner,  as  bail  upon  an  arrest;  or  a  new  undertaking  must 
w  given,  with  new  sureties,  who  must  justify  in  like  manner.  If 
the  plaintiff  does  not  except,  as  prescribed  in  this  section,  he  Is 
deemed  to  have  waived  all  objection  to  the  sureties. 

Ct.  Proe.,  part  of  |   Ml.  am'4. 
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i  601.  ShorilK  may  retain  property  until  Jnatlfleatlon. 

Tlie  sheriff  is  responsible  for  the  siiflSciency  of  the  snreties;  and 
he  may  retain  possession  of  the  property  attached,  and  the  pro- 
ceeds thereof,  nntil  the  objection  to  them  is  waived.' as  prescribed 
in  the  last  section,  or  they,  or  the  new  sureties,  justify. 

M.,  part  of  the  same  Mction. 

9  0021.  Foreiirolnflr  proTlslons  appUcalile  to  ▼eaaeia. 

The  last  five  sections  are  applicable,  where  a  vessel,  or  n  share 
or  interest  therein,  is  attached.  If  it  is  necessary,  to  enable  the 
defendant  to  discharge  the  attachment,  the  court  or  judge  may, 
by  order,  stay  any  proceeding  specified  in  article  second  of  this 
title,  or  extend  the  time  to  do  any  act  therein  specified. 

i  693.  [Am*d,  1912,]  Partner*  may  apply  to  dlacbarse 
attacltment. 

If  a  warrant  of  attachment  is  levied  upon  the  interest  of  one  or 
more  partners,  in  the  property  of  a  partnership,  the  other  part- 
ners, or  any  of  them,  may  at  any  time  before  final  judgment, 
apply  to  the  judge  who  granted  the  warrant,  or  to  the  court, 
upon  an  afHdovit  showing  the  facts,  for  an  order  to  discharge  the 
attachment,  as  to  that  interest. 

Am'd  by  L.  1912,  ch.  S89,  la  «ttMt  Apr.  1ft,  1912. 

I  e94.  [  Am'd,  1877,  1012.]     t'ndertaklnflr  to  be  fflTen. 

Upon  such  an  application,  the  applicant  mast  give  an  under* 
taking,  with  at  least  two  sufficient  sureties,  to  the  effect  that  they 
will  pay  to  the  sheriff,  on  demand,  if  judgment  is  recovered 
against  the  defendant  whose  intc^rest  in  a  partnership  is  so  levied 
upon,  an  amount  not  exceeding  a  sum,  specified  in  the  under- 
taking, which  must  not  be  less  than  the  value  of  the  interest  ot 
the  defendant,  in  the  property  seized  by  virtue  of  the  attachment, 
as  fixed  by  the  court  or  judge.  If  the  value,  in  the  opinion  of  the 
court  or  judge,  is  uncertain,  the  sum  shall  be  such  as  the  court  or 
judge  determines. 

Am'd  by  L.  1812.  ch.   889,  In  effect  Apr.  16,  1912. 

I  606.   Court  or  Jodflre  may  ascertain  Talne. 

^  For  the  purpose  of  fixing  the  sum,  or  determining  the  suffi- 
ciency of  the  sureties,  the  court  or  judge  may  receive  affldayits  or 
oral  testimony,  or  may  direct  a  reference. 

I  690.  "Wlien  plaintiff  entitled  to  notice  of  any  applies- 
tlouy  etc* 

The  court  or  judge  may  direct,  that  the  plaintiff  have  notice  of 
an  application  for  a  discharge  of  property,  as  prescribed  in  thii 
4irticle^  or  of  the  hearing  under  an  order  of  reference,  made  m 
prescribed  in  the  last  section;  and  if  the  applicant  does  not  ap- 
pear, where  notice  has  been  given,  the  application  may  be  difi- 
missed  or  denied. 

ISO 
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ART1C1.EX  FOURTH. 

RegulafUms  tchere  there  are  two  or  more  warraniM  ag&m8t  the 

same  defendant. 

Sec  W.  Preferences  of   two  or  more  warrants. 
608.   Rule  M»  to  levy  ander  a  Janior  warrant. 
600-700.   [Repealed.! 
701.  Undertaking,    by    Junior    attacbing   creditor,   to   prevent    release  of 

foreign  reMel. 
TOe.  Bttle  an  to  Bolmequent  attachment  of  foreign  reMel. 

703.  Rlgbts  of  junior  plaintiff  in   action  by   senior  plaintiff  and  sheriff 

Jointly. 

704.  Jnnlor  j)i<iiotlff  may   be   allowed    to   commence   action  jointly  with 

Nherlff. 

705.  Rights  of  third  and  other  sabfle«uant  attaching  credltofa. 

1897.  Prrfferencea  of  tfro  or  more  wrmmntu. 

Where  two  or  more  warrnnts  of  attachment,  against  the  same 
defendant,  are  tleliverecl  to  the  sheriff  of  the  Rame  county,  to  be 
executed,  their  respwtiTe  preferencen,  and  the  rules,  where '  a 
levy,  or  a  lery  and  sale,  have  been  made  under  a  junior  warrant, 
are  the  same,  as  where  two  or  more  executions,  against  the  prop- 
prty  of  the  i<nnie  defendant,  are  delivened  to  the  sheriff  or  the 
same  roantjr,  to  be  exwuted. 
See  2  R.  S.  308.   If  14  and  15  (2  Edm.  370). 

ii^  R«le  AM  to  levr  wnder  a  Jwnlor  warrant. 

Where  a  donieHtic  vessel,  or  share  or  interest  therein,  has 
been  attached,  and  afterwards  released,  as  prescribed  in  this 
title:  or  where  the  personal  property  of  a  partnership,  of  which 
the  defendant  was  a  member,  has  been  attached,  and  the  attach- 
ment afterwards  discharfred,  upon  the  application  of  another 
partner,  as  prescribed  in  this  title;  another  warrant,  against  the 
Mame  defendant,  shall  not  be  levied  on  the  same  property,  by  the 
sheriff  of  the  same  or  of  any  other  county,  until  after  the  first 
»v:in^nt  ha«  been  vacated  or  annulled.  But,  except  as  thus  pre- 
scribed, where  a  second  warrant,  against  the  same  defendant  is 
delivered  to  the  same  sheriff,  he  must  execute  it,  by  a  levy  upon 
property  within  his  county,  and  he  must  thereupon  take  the  same 
proceedini^,  as  if  the  levy  was  made  under  the  first  warrant. 

9ee  ante.   ||   602   and  004. 

I«».    [Repealed,  1877.] 

I  TOO.    [Repealed,  1877.] 

I  7D1.  rndei*talUnfr  l»T  Jantor  attaeblav  eredltor  to  pre- 
'V'^Bt  release  of  fforelKU  Te«ael. 

Where  a  foreign  vessel,  or  a  share  or  interest  therein,  has  been 
attached  and  valued,  as  brescribed  in  article  second  of  this  title, 
and  the  plaintiff,  in  the  first  warrant  of  attachment,  fails  to  give 
an  undertaking  to  prevent  the  release  thereof,  the  court  or  judge 
may  grant  to  the  plaintiff  in  a  second  warrant,  then  In  the  sher- 
iflTs  hands  for  execution,  an  extension,  of  not  more  than  three? 
days  thereafter,  within  which  to  furnish  an  undertaking,  in  all 
re«r«fctH  like  the  one  to  be  furnished  by  the  first  plaintiff.  And  if 
he  furnishes  it,  within  that  time,  he  has  the  same  rights  and 
pnvileges,  and  is  subject  to  the  same  duties  and  liabilities,  with 
rennect  to  the  vessel  and  its  proceeds,  and  the  subsequent  pro- 
ceedings relating  thereto,  as  if  his  was  the  first  warrant. 

Jil^^  R«Ie  as  to  salMieaaent  attaclimeat  of  foreiirn  ▼«•• 

I^  •  foreign  vessel,  or  a  shsre  or  interest  therein,  has  been 
attached,  and  afterwards  released,  by  reason  of  the  failure  of  the 
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plaintiff,  in  the  first  or  the  second  warrant,  to  srive  an  undertak- 
ing to  prevent  the  release,  it  shall  not  be  a^aiu  attached,  undec 
a  warrant  against  the  same  defendant,  which  has  been  delivered 
to  the  sheriff  of  the  same  county,  before  the  expiration  of  the 
time  within  which  the  undertaking  should  have  been  furnished. 
But  it  may  be  again  attached,  under  a  subsequent  warrant 
against  the  same  defendant;  in  which  case,  the  plaintiff  therein, 
and  the  plaintiff  in  each  warrant  subsequently  delivered  to  the 
sheriff,  have  the  same  rights,  and  privileges,  and  are  subject  to 
the  same  duties  and  liabilities,  with  respect  to  the  vessel  and  its 
proceeds,  and  the  subsequent  proceedings  relating  thereto,  as  if 
the  warrant,  under  which  it  was  attached,  was  the  first  warrant 

I  703.  RlffhtM  of  Junior  plAlntlfl  In  notion  by  «enlor  plnin- 
tlfl  nnd  «Eerlfl  Jointly. 

Where  the  plaintiff  in  a  warrant  of  attachment  has  commenced 
an  action,  in  the  name  of  himself  and  the  sheriff  jointly,  as  pre- 
scribed in  this  title,  a  plaintiff  in  a  junior  warrant  may  apply  to 
the  court  or  judge,  to  direct  as  to  the  conduct,  discontinuance,  or 
settlement  of  the  same,  or  to  impose  terms,  conditions,  and  regula- 
tions as  to  the  continuance  thereof,  in  the  interest  of  the  appli- 
cant; and  such  order  may  be  made  thereui)bn,  as  justice  requires. 
If  the  first  warrant  is  vacated,  or  the  attachment  thereunder  is 
released  or  discharged,  without  affecting  the  cause  of  action 
prosecuted  by  the  plaintiff  therein  and  the  sheriff  jointly,  the 
plaintiff  in  the  warrant  next  in  order,  may  upon  his  own  applica- 
tion, be  substituted  as  joint  plaintiff  with  the  sheriff,  by  an  order, 
made  as  upon  an  application  for  leave  to  bring  such  an  action. 

See  If  677-680,  ante. 


f  704.  Junior  plaintiff  may  be  allo^nred  to  commenoe 
tlon  Jointly  with  iiherlil. 

A  plaintiff  in  a  second  warrant  may  apply  to  the  court  or 
judge,  upon  notice  to  the  plaintiff  in  the  first  warrant,  and  to  the 
sheriff,  for  leave  to  bring  and  maintain,  in  the  name  of  himself 
and  the  sheriff  jointly,  any  action,  which  might  be  brought  in  the 
name  of  the  senior  nlaintiff  and  the  sheriff.  If  it  appears  that 
the  plaintiff  in  the  nrst  warrant  neglects  or  refuses  to  be  joined 
with  the  sheriff  in  such  an  action,  or  to  comply  with  the  terms, 
conditions,  and  regulations,  imposed,  either  upon  granting  him  an 
order  for  that  purpose,  or  upon  the  hearing  of  an  application, 
made  as  prescribed  in  this  section,  the  court  or  judge  may  grant 
to  the  plaintiff  in  the  second  warrant,  leave  to  brim;  and  maintain 
such  an  action,  in  the  name  of  himself  and  the  sheriff  jointly, 
with  like  effect;  as  if  his  was  the  first  warrant. 

S  70ti,  RiiTlitB    of    third    and    other    MUbiiequent    attaehinir 
creditor*. 

Where  there  are  more  than  two  warrants  of  attachment, 
against  the  same  defendant,  the  plaintiffs  in  the  third  and  each 
subsequent  warrant  have,  according  to  their  respective  priorities, 
the  same  rights  and  privileges,  as  against  the  plaintiffs  in  all 
senior  warrants,  which  the  plaintiff  in  the  second  warrant  has, 
as  against  the  nlaintiff  in  the  first,  and  are  subject  to  the  same 
duties  and  liabilities;  except  that  a  second  extension  of  the  time, 
within  which  to  furnish  an  undertaking  to  prevent  the  release  of 
a  foreign  vessel,  or  a  share  or  interest  therein,  shall  not  be 
granted.  And  the  plaintiffs  in  two  or  more  junior  warrants  of 
attachment,  may,  by  agreement  among  themselves,  take  jointly* 
and  for  their  common  benefit,  an^'  proceeding,  permitted  by  this 
title  to  be  taken,  by  the  plaintiff  m  a  second  or  subsequent  war- 
rant of  attachment;  provided  that  it  does  not  interfere  with  the 
Dreferential  or  other  right  of  an  intermediate  plaintiff. 
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artici^e:  fifth. 

Froeeediugs  after  judgment;  rights  of  parties  and  duties  of  the 
sherif  after  the  warrant  is  vacated  or  annulled,  or  the  attache 
meifit  discharged, 

•«^.  TOe.  Sxecntloii  to  Issue  to  sheriff  who  has  leTied. 

Vn.  When  Jndgxnent  enforceable  onlj  against  attached  propertj. 
T06w  Judgment  In  the  principal  action;  how  satisfied. 
70&.  When  attachment  discharged,   etc.,   property  to  be  restored  to  de- 
fendant. 

710.  Additional   prorislon   for   his   relief. 

711.  Cancelling  notice   attaching  real  property. 

712.  When  sheriff  to  return  warrant  and  his  proceedings. 

I  70<i.  IQxecwtlon  to  liiMiie  to  aherlff  wlio  liaa  levied. 

Where  a  levy,  under  a  warrant  of  attachment  in  an  action, 
has  been  made,  an  execution  against  property,  upon  a  final  judg- 
ment in  favor  of  the  plaintiff  therein,  recovered  after  the  expira- 
tion of  the  term  of  office  of  the  sheriff,  who  made  the  levy,  must 
nevertheless  be  directed  to  and  executed  by  that  sheriff,  unless 
another  person  is  designated  by  law  to  complete  the  unfinished 
bofliness  pertaining  to  his  office;  or,  in  that  case,  to  the  person  so 
designated.  1 

I  707.  [Am'dy  187T.]  IVhen  Iwdyment  enforceable  only 
ttsniniit  attnelked   property. 

Where  a  defendant,  who  has  not  appeared,  is  a  non-resident  of 
the  State,  or  a  foreign  corporation,  and  the  summons  was  served 
without  the  State,  or  by  publication,  pursuant  to  an  order  ob- 
tained for  that  purpose,  as  prescribed  in  chapter  fifth  of  this  act, 
the  judgment  can  be  enforced  only  against  the  property  which  has 
been  levied  upon,  by  virtue  of  the  warrant  of  attachment,  at  the 
time  when  the  judgment  is  entered.  But  this  section  does  not 
declare  the  effect  of  such  a  judgment,  with  respect  to  the  appli- 
cation of  any  statute  of  limitation. 

I  708.  [Am'd,  1877,  lOlS.]  Jndvment  In  tike  prinelpnl  nc- 
Uon;  Mow  ontUfled. 

Where  an  execution  against  property  is  issued  upon  a  judg- 
ment for  the  plaintiff.  In  an  action  in  which  a  warrant  of  attacn- 
ment  has  been  levied,  the  sheriff  must  satisfy  it,  as  follows: 

L  He  must  pay  over  to  the  plaintiff  all  money  attached  by  him, 
and  the  proceeds  of  all  sales  of  perishable  property,  or  of  any  ves- 
w\  or  snare  or  interest  therein,  or  animals,  sold  by  him,  or  of 
any  debts,  or  other  things  in  action  collected  or  sold  by  him ;  or  so 
much  thereof  as  is  necessary  to  satisfy  the  judgment. 

2.  If  any  balance  remains  due,  he  must  sell,  under  the  execu- 
ti<m,  the  other  personal  property  attached,  or  so  much  thereof  as 
is  necessary;  including  rights  or  shares  in  the  stock  of  an  asso- 
ciation or  corporation,  or  a  bond  or  other  instrument  for  the  pay- 
ment of  money,  executed  and  issned,  with  the  interest  coupons 
amexed,  if  any.  by  a  government,  state,  county,  public  officer,  or 
manicfa>al  or  other  corporation,  which  is  in  terms  negotiable,  or 
otherwise,  whether  past  dne,  or  yet  to  become  due;  but 
not  including  any  other  debt  or  thing  in  action.  If  the  pro- 
of eds  of  that  property  are  insufficient  to  satisfy  the  judg- 
ment, and  the  execution  requires  him  to  satisfy  it  out  of  any 
other  persona]  property  of  the  defendant,  he  must  sell  the  per- 
sonal property,  upon  which  he  Jias  levied  by  virtue  of  the  execu- 
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tion.  If  the  proceeds  of  the  personal  property,  applieable  to  the 
execution,  are  insufficient  to  satisfy  the  judgment,  the  aheriff 
must  sell,  under  the  execution,  all  the  right,  title,  and  interest, 
which  the  defendant  had  in  the  real  property  attached,  at  the 
time  when  the  notice  was  filed,  or  at  any  time  afterwards,  before 
resorting  to  any  other  real  property. 

3.  If  personal  property  attachcnl,  belonging  to  the  uefendant, 
has  passed  out  of  the  hands  of  the  sheriff,  without  haying  been 
sold  or  converted  into  money,  and  the  attachment  has  not  been 
discharged  as  to  that  property,  he  must,  if  practicable,  regain  pos- 
session thereof;  and^  for  that  purpose,  he  has  all  the  authority 
which  he  had,  to  seize  the  same  under  the  warrant.  A  person, 
who  wilfully)  conceals  or  withholds  such  property  from  him,  is 
liable  to  double  damages,  at  the  suit  of  the  party  aggrieved. 

4.  Until  the  judgment  is  paid,  he  may  collect  the  debts  and 
other  things  in  action  attached,  and  prosecute  any  undertaking, 
which  he  has  taken  in  the  course  of  the  proceedings,  and  apply 
the  proceeds  thereof  to  the  payment  of  the  judgment. 

5.  At  any  time  after  levying  the  attachment,  the  court,  upon 
the  petition  of  the  plaintiff,  accompanied  with  an  affidavit,  speci> 
fving  fully  all  the  proceedings  of  the  sheriff,  since  the  levy  under 
the  warrant,  the  property  attached,  and  the  disposition  thereof; 
and  the  aQidavit  of  the  sheriff,  showing  that  he  has  used  dili- 
gence, in  endeavoring  to  collect  the  debts  and  other  things  in  ac- 
tion attached,  and  that  a  portion  thereof  remains  uncollected; 
may  direct  the  sheriff  to  sell  the  remaining  portion,  upon  such 
terms,  and  in  such  manner,  as  it  thinks  proper.  Notice  of  the  ap- 
plication must  be  given  to  the  defendant  s  attorney,  if  the  defend- 
ant appeared  in  the  action.  If  the  summons  was  not  personally 
served  on  the  defendant,  and  he  did  not  appear,  the  court  may 
make  such  order  as  to  the  service  of  notice,  as  it  thinks  proper: 
or  may  grant  the  application  without  notice. 

Ciw  Proc..  I  237,  am'd.      Am'd  by  U  1012.  ch.  40.  In  •ffact  a«pt.  1«  1912. 

S  709.  [Am*d,  1877.]  IVhen  attacMmeat  dliieltavffed,  mf^ 
property  to  be  restored  to  defendant.  ^ 

Where  a  warrant  of  attachment  is  vacated,  or  annulled,  or  an 
attachment  is  discharged,  uiK>n  the  application  of  the  defendant, 
the  sheriff  must,  except  in  a  case  whore  it  is  otherwise  specially 
prescribed  by  law,  deliver  over  to  the  defendant,  or  to  the  person 
entitled  thereto,  upon  reasonable  demand,  and  upon  payment  of 
all  costs,  charges,  and  expenses,  legally  chargeable  by  the  sheriff, 
all  the  attached  personal  property  remaining  in  his  hands,  or  that 
portion  thereof,  as  to  which  the  attachment  is  discharged;  or 
the  proceeds  thereof,  if  it  has  been  sold  by  him. 

iU.,  last  •eatoiuw  •£  |  »?•  and  part  of  if  288  and  940.    8s»  1 8849.  sobd.  11 

S  710.   Additional  provliiion  for  his  relief. 

Where  the  sheriff  is  required  by  this  title,  to  deliver  attached 
property,  or  the  proceeds  thereof,  to  the  defendant,  he  must  also 
deliver  to  him,  unless  otherwise  specially  directed  by  the  coort  or 
judge,  all  books  of  account,  vouchers,  evidences  of  debt,  muni- 
ments of  title,  or  other  papers,  relating  to  the  property,  either 
real  or  personal,  or  to  its  proceeds;  together  with  all  undertak- 
ings, relating  thereto,  which  he  has  taken  in  the  course  of  the  pro- 
ceedings, and  which  have  not  been  fully  satisfied;  except  an  un- 
dertaking, given  by  the  defendant,  upon  the  discharge  of  property. 
He  must  also  deliver  a  written  assignment,  duly  acknowledged,  of 
each  undertaking,  so  delivered,  and  of  each  other  instrument,  ts 
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which  the  defendant  is  thus  entitled,  an  assignment  of  which  in 
neceasaiy  to  perfect  or  protect  the  defendant's  title  thereto.  The 
defendant  must  also,  but  upon  his  own  application  only,  be  sub^ 
ititnted  in  place  of  the  sheriff,  or  the  Hheriff  and  the  plaintiff 
jointly,  in  an  action  brought  as  prescribed  in  this  title;  but  the 
court  or  judge  may  impose,  as  a  condition  of  granting  the  order 
of  substitution,  such  terms  as  justice  requires,  with  respect  to 
indemnity  and  payment  of  expenses.  The  defendant's  right, 
without  respect  to  property  attached  and  not  disposed  of,  and  an 
nndertaking,  or  other  instrument,  to  which  he  is  thus  entitled,  are 
the  same  as  those  of  the  sheriff,  while  the  warrant  was  still  in 
force,  except  where  his  rights  are  specially  defined  or  regulated 
by  law. 

I  711.  CAmeellins  «otlee  attacliiBV  real  property. 

At  any  time  after  the  warrant  of  attachment  has  been  Tacated 
or  annulled,  or  the  attachment  has  been  discharged  as  to  real 
property  attached,  the  court  may,  in  its  discretion,  upon  the  ap- 

Siication  of  any  person  aggrieved,  and  upon  such  notice  as  it 
eems  just,  direct,  that  any  notice,  filed  for  the  purpose  of  attach- 
ing the  property,  be  cancelled  of  record,  by  the  dork  of  the 
county  wnere  it  is  filed  and  recorded.  The  cancellation  must  be 
made  by  a  note,  to  that  effect,  on  the  mar|rin  of  the  record,  refer- 
ring to  the  order;  and,  unless  the  order  is  entered  in  the  same 
clerk's  office,  a  certified  copy  thereof  must,  at  the  same  time,  be 
filed  therein.   * 

Go.  Proc.,  part  of  |  132,   am'd  and  enlarged. 

I  TIS.  "WMen  aMerilf  t«  retwrn  i»rarr»iit  and  liUi  proeeed- 


Where  a  warrant  of  attachment  has  been  vacated  or  annulled, 
tile  sheriff  most  forthwith  file,  in  the  clerk's  office,  the  warrant, 
with  a  return  of  his  proceedings  thereon.  Upon  the  application 
of  either  party,  and  proof  of  the  sheriff's  neglect,  the  court  may 
direct  him  so  to  do,  forthwith,  or  within  a  specified  time. 

U.,  I  242,  «JB*d.   asd  consolidated  with   to  mnch  vt  2  B.    8.   18,  |  SS  (2 
mm.  14),  as  rclatea  to  tlie  return  of  the  warrant. 
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TITLB  IV. 

Other    provisional    remedies;    general   and   miscellaneow 

provisions. 

Article  1.  Receirere. 

2.  Deposit,  dellTery.  or  conreyance  of  pxopervy. 
8.  General  and  miacellaneous  prorlilons. 

article:  first. 

Meceivers 

8ec.  718.  Receirer;  when  appointed. 

714.  Appointment   of   receiver;    notice   of   application. 

715.  Security.  '^'^ 

716.  Oeruln  receivers  may  liold  real  property. 

8  713.  [Am*d,  180Q.]    Receiver)  when  appolntea. 

In  addition  to  t lie  cases,  where  the  appointment  of  a  reoeiTer 
IB  specially  provided  for  by  law,  a  receiver  of  property,  which  is 
the  subject  of  an  action,  in  the  supreme  court  or  a  county  court, 
may  be  appointed  by  the  court,  in  either  of  the  following  icageg: 

1.  Before  final  judgment,  on  the  application  of  a  party  who  ei- 
tabbshes  an  apparent  right  to,  or  interest  in,  the  property,  where 
It  IS  in  the  possession  of  an  adverse  party,  and  there  is  danger 
that  it  will  be  removed  beyond  the  jurisdiction  of  the  court  or 
lost,  materially  iniured,  or  destroyed. 

2.  By  or  after  the  final  judgment,  to  carry  the  judgment  into 
effect^  or  to  dispose  of  the  property,  according  to  its  directionb. 

d.  After  final  judgment,  to  preserve  the  property,  during  the 
pendency  of  an  appeal. 

The  word,  "  property^"  as  used  in  this  section,  includes  the 
rents,  profits,  or  other  income,  and  the  increase,  of  real  or  per- 
sonal property. 

L.  188S,  ch.  949. 

I  714.  [Ant'd,  1879,  1903.]  Appointment  of  reeelTeri  no- 
tice of  application. 

Notice  of  an  application,  for  the  appointment  of  a  receiver  in 
an  action,  before  judgment  therein,  must  be  given  to  the  adverb- 
party,  unless  he  has  failed  to  appear  in  the  action,  and  the  time 
limited  for  his  appearance  has  expired.  But  where  an  order  has 
been  made,  as  prescribed  in  section  four  hundred  and  thirty- 
eight  of  this  act,  the  court  may,  in  its  discretion,  appoint  a 
temporary  receiver,  to  receive  and  preserve  the  property,  without 
notice,  or  upon  o  notice  given  by  publication  or  otherwise,  as  he 
thinks  proper.  But  where  the  action  is  for  the  foreclosure  of  a 
mortgage,  which  mortgage  provides  that  a  receiver  may  be  ap- 
pointeo  without  notice,  notice  shall  not  be  required. 
iM  f  88T,  pott;  L.  190a.  cb.  217.    In  effect  Sept.  2.  2MM. 

§  71 -5.   [Atn'd,  1806.1    Sccnrlty. 

A  receiver,  appointed  in  an  action  or  special  proceeding,  must 
before  entering  upon  his  duties,  execute  and  file  with  the  propff 
clerk,  4  bond  to  the  people,  with  at  least  two  sufficient  tnretiM. 
in  a  penalty  fixed  by  the  court,  judge,  or  referee,  mukfng  the  ap- 
pointment, conditioned  for  the  faithful  discharge  of  his  duties  as 
receiver;  and  the  execution  of  '^ny  .^uch  bond^  by  any  fidelity  or 
wurety  company  authorized  by  the  laws  of  this  state  to  transact 
business,  shall  be  equivalent  to  the  execution  of  said  bond  by  twj 
svveties.    And  the  court,  or.  where  the  order  waa  made  <Hit  « 
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coart,  the  judge  making  the  order,  by  or  pursuant  to  which  the 
receiTer  waa  appointed,  or  hia  auccesaor  in  office,  may,  at  any 
time,  remore  the  receiver,  or  direct  him  to  give  a  new  bond,  with 
new  suretiea,  with  the  like  condition.  But  the  foregoing  provi- 
sions of  this  section  do  not  apply  to  a  case  where  special  provi- 
sion is  made  by  law,  for  the  security  to  be  given  by  a  receiver,  or 
for  increasing  the  same,  or  for  removing  a  receiver.  A  receiver 
wtio,  having  executed  and  filed  a  bond  as  provided  for  in  this  sec- 
tion, before  presenting  his  accounts  as  receiver,  must  give  notice 
to  the  surety  or  sureties  on  his  official  bond,  of  his  intention  to 
present  his  accounts,  not  less  than  eight  days  before  the  day  set 
for  the  hearing  on  said  accounting.  The  same  notice  must  be 
siven  to  such  surety  or  sureties  where  the  accounting  is  ordered 
on  the  petition  of  a  person  or  persons  other  than  tne  receiver, 
and  in  no  case  shall  the  receivers  accounts  be  passed,  settled  or 
allowed,  unless  the  said  notice  provided  for  in  this  section  shall 
bare  first  been  given  to  the  surety  or  sureties  on  the  official  bond 
of  sQch  receiver. 

iM  pMt,  H  aiO^lS;  alM  U  72»-780.    In  •fftet  lUrch  11,   ItM.    L.   18M. 
•h.  N. 


I  716.  rAm'd,  1896,  IINMI.I  Oertatn  vecetvArs  mmr  l^old 
Fwil  propertr* 

A  receiver,  appointed  by  or  pursuant  to  an  order  or  a  judgment, 
in  an  action  in  the  supreme  court  or  a  county  court,  may  take 
and  hold  real  property,  upon  such  trusts  and  for  such  purposes 
as  the  court  directs,  subject  to  the  direction  of  the  court,  from 
time  to  time,  respecting  the  disposition  thereof. 

L  1895,  eh.  946:  L.  1845,  ch.  Il2,  |  1  (4  Edm.  552),  am*d.  AmM  by 
I'.  1909.  ch.  65.  AIm)  partly  repeals  by  L.  1009.  ch.  28.  See  CoDfloUdated 
\*^9,  tit.  General  Corporation  I^w.  I  243.  Sea  note  43  of  actea  af 
Bttard  «f  Statutory  Gonaolidatloo  at  end  of  code. 
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ARTICLB  SSSCOND. 

DqffoHt,  delivery  or  conveyance  of  property, 

tec.  717.  Oourt  mmj  order  a  depoilt  or  delivery  of  property  In  certain  tMam, 
718.  Wben  sbertff  may  taker  and  convey,  etc.,  proper^. 

§  717.  [Allied,  1877.]  Court  mnr  order  n.  depoalt  or  deUlT* 
ery  of  property  in  certain  cAiieii. 

Where  it  is  admitted,  by  the  pleading  or  examination  of  a  party, 
that  he  has.  in  his  possession  or  under  his  control,  money,  or 
other  personal  property  capable  of  dcliyery.  vrhich,  being  the  sub- 
ject of  the  action  or  special  proceeding,  is  neld  by  him  as  trustee 
for  another  party,  or  which  belongs  or  is  due  to  another  party, 
the  court  may,  in  Its  discretion,  grant  an  order,  upon  notice,  that 
it  be  paid  into,  or  deposited  in  court,  or  delivered  to  that  party, 
with  or  without  security,  subject  to  the  further  direction  of  the 
court. 

Co.  Proc.,   part  of  (  244,  am*d.    See  post,  H  748-754. 

I  T18.  IVlien  skeVilf  «iar  talce  futd  eonvey,  etcs.,  property. 

Where  the  court  has  directed  a  deposit  or  delivery,  as  pre- 
scribed in  the  last  section;  or  where  a  judgment  directs  a  partf 
to  make  a  deposit  or  delivery,  or  to  convey  real  property;  if  the 
direction  is  disobeyed,  the  court,  besides  punishing  the  disobe- 
dience as  a  contempt,  may,  by  order,  require  the  sheriff  to  take, 
and  deposit  or  deliver  the  money  or  other  personal  property,  or 
to  convey  the  real  property,  in  conformity  with  the  direction  of 
the  court. 

Id.,  I  244,  the  Uit  aentence  Imt  one  aB*d. 
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ARTieiiB   THIRD. 

Oeneral  and  misoeUaneotis  provisions, 

8«c  719.  Arrest,   iQjimctlon,   and   attachment;   when   not   to   be  franted  to- 
gether. 
720.  Cranterdalm,  prorlsional  remedies. 

S  718.  [Ant'd,  1879.]  Arreiit^  injimctloii,  and  attachafent; 
wliea  aot  to  be  sraated  toiretber. 

Where  application  for  an  order  of  arrest,  an  injunction,  and 
a  warrant  of  attachment,  or  two  of  them,  is  made,  in  the  same 
action,  against  the  same  defendant;  and  it  satisfactorily  appears 
that,  ander  the  particular  circumstances'  of  the  case,  two  or  all 
of  them  are  not  necessary  for  the  plaintiffs  security,  the  court 
or  judge  may,  in  its  or  his  discretion,  require  the  plaintiff  to 
elect  between  them.  Where  an  application  is  made  to  obtain, 
vacate,  modify,  or  set  aside  an  order  of  arrest,  injunction  order, 
or  warrant  of  attachment,  the  court  or  judge  must  finally  decide 
the  same,  within  twenty  days  after  it  is  submitted  for  decision. 

}  7S0.  [Ant'd,  1879.]    Covaterelaim,  provl«ftonal  renftedles. 

Where  the  defendant  interposes  a  counterclaim,  and  there- 
apoD  demands  an  affirmative  judgment  against  the  plaintiff, 
hiB  right  to  a  provisional  remedy  is  the  same  as  in  an  action 
brought  by  him  against  the  plaintiff,  for  the  cause  of  action 
stated  in  the  counterclaim,  and  demanding  the  same  judgment. 
And  for  the  purpose  of  applying  to  such  a  case  the  provisions 
of  this  act,  the  defendant  is  deemed  the  plaintiff,  the  plaintiff 
is  deemed  the  defendant,  and  the  counterclaim  so  set  forth  Is 
the  answer  is  deemed  the  complaint. 
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CHAPTER  VIII. 

Miscellaneous  Interlocutory  Proceeding's,  and  Regti^ 

lations  of  Practice. 

TI  ~LE     L—  HlsUkM,  Omls«loai,  Der«€ta,  mmA  IrregsUrltlM. 

T ITLK   II.~  Tender.,  aad  other  Offers  and  Bcqneste  to  the  Adfene  Party. 

TITLE  III.^  Parmeat  of  Xoaey  la  to  Covrt,  aadCare  aad  Dlfpotttloa  Thereef* 

TITLE  IT.— Proreedlapi  vpaa  the  Death  or  Piiab!lit7  of  a  Pirtyt  W  the 
iraneier  of  hi»  IntervRt. 

TITLE    T.—  Hotioat  aad  Ordem  GeaeraUy, 

TITLE    TL—  Hiieeilaaeoifl  Practice  Befalatloaa. 

TITLE  I. 

Histake^,  omissions,  defects,  and  irregtdarlties. 

9nc.  721.  Defect!)  cared  bj  verdict,  etc.,  and  by  judgment. 
722.  Such  defects  to  be  supplied. 

728.  Amendments  bj  the  court;  dlsreRrardlnir  Immaterial  errors,  etc. 
724.  Kellof  nj^ainst  omissions,  etc.;  amendments  to  conform  pnceediaga 
T25.  Returns  by  officers,  etc. 

726.  Papers  lost  or  withheld;  how  supplied. 

727.  Order  of  court;  when  necessary  to  amend* 

728.  DIsreffan1In{c  defects  In  affldavlts. 

729.  Certain  bonds,  etc..  when  snffident* 
780u  Amending  defects  In  bonds,  etc 
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i  721.  [Am*cl,  1879.]    Defeeta  ovred  %r  TerdleC,  ete., 
bjr  Jwdvmeiit. 

In  a  court  of  record,  where  a  verdict,  report  or  decision  has 
been  rendered,  the  judgment  shall  not  be  stayed,  nor  shall  any 
judgment  of  a  court  of  record  be  impaired  or  a,ffected,  by 
reason  of  either  oj  the  following  imperfections,  omlasioDs, 
defects,  matters,  or  things,  in  the  process,  pleadings  or  otiier 
proceedings: 

1.  For  want  of  a  summons,  or  other  writ. 

2.  For  any  fault  or  defect  in  process;  or  for  misconceiying  t 
process,  or  awarding  it  to  a  wrong  officer. 

3.  For  an  imperfect  or  Insufficient  return  of  a  sheriff  or  other 
officer;  or  because  an  officer  has  not  subscribed  a  return,  actually 
made  by  him. 

4.  For  a  variance  between  the  summons  and  complaint. 

5.  For  a  mispleading,  insufficient  pleading,  or  jeofail. 

6.  For  want  of  a  warrant  of  attorney  by  either  party. 

7.  For  the  appearance,  by  attorney,  of  an  infant  party,  if  the 
verdict,  report,  or  decision,  or  the  judgment,  is  in  his  favor. 

8.  For  omitting  to  allege  any  matter,  without  proof  of  which 
the  verdict,  report,  or  decision  ought  not  to  have  been  rendered. 

9.  For  a  mistake  in  the  name  of  a  party  or  other  person:  or 
in  a  sum  of  money;  or  in  the  description  of  property;  or  in 
reciting  or  stating  a  day,  month,  or  year;  where  the  correct 
name,  sum,  description,  or  date  has  been  once  rightly  stated,  in 
any  of  the  pleadings  or  other  proceedings. 

10.  For  a  mistake  in  the  name  of  a  juror  or  officer. 

11.  For  an  informality  in  entering  judgment,  or  making  up  the 
Judgment-roll. 

12.  For  an  omission  on  the  part  of  a  referee  to  be  sworn; 
or  for  any  other  default  or  negligence  of  the  derk,  or  any  other 
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officer  of  the  court,  or  of  a  i»arty,  his  attomej  or  oonnael,  by 
irhich  the  adverse  party  has  not  been  prejudiced. 

2  R.  S.  424.   425,   5  7  (2   Edm.  442.   448),   Am*d. 

S  722.  Snelt  defects  to  be  supplied. 

£acb  of  the  omissions,  imperfections,  defects,  and  variances, 
specified  in  the  last  section,  and  any  other  of  like  nature,  not 
being  against  the  right  and  justice  of  the  matter,  and  not  alter- 
ing the  issue  "between  the  parties,  or  the  trial,  must,  when 
necessary,  be  supplied,  and  the  proceeding  amended,  by  the 
court  wherein  the  judgment  is  rendered,  or  by  an  appellate 
court. 

M..  8  8. 

i  T2S.  [Am'd,  1877,  1800.]  Amendments  br  tke  eoprt| 
dtaresardlns    Immaterial    errom,    etc. 

Ttie  court  may,  upon  the  trial,  or  at  any  other  stage  of  the 
action,  before  or  after  judgment,  in  furtherance  of  justice,  and 
on  snch  terms  as  it  deems  just,  amend  any  process,  pleading,  or 
other  proceeding,  by  adding  or  striking  out  the  name  of  a  person 
as  a  party,  or  by  correcting  a  mistake  in  the  name  of  a  party, 
or  a  mistake  in  any  other  respect,  or  by  inserting  an  allegation 
material  to  the  case;  or,  where  the  amendment  does  not  change 
jobstantially  the  claim  or  defence,  by  conforming  the  pleading 
or  other  proceedings  to  the  facts  proved.  And,  in  every  stage 
of  the  action,  the  court  must  disregard  an  error  or  defect,  in 
the  pleadings  or  other  proceedings,  which  does  not  affect  the 
BQbstantial  rights  of  the  adverse  party.  When  amending  a 
pleading  or  permitting  the  service  of  an  amended  or  supple- 
mental pleading  in  a  case  which  is  on  the  general  calendar  of 
issues  of  fact,  the  court  may  direct  that  the  case  retain  the 
place  upon  such  calendar  which  it  occupied  before  the '  amend- 
iUent  or  new  pleading  was  allowed,  and  that  the  proceedings 
Had  upon  the  amended  or  supplemental  pleadings  shall  not 
aff'Krt  the  place  of  the  case  upon  such  calendar,  or  render  neces- 
itsry  the  service  of  a  new  notice  of  trial. 

(V.  Proe.,  i  ITS.  and  the  first  olaiue  of  1 176 ;  the  second  clause  of  the  latter  secttoA 
«ei]«incliMledlni  721,  ante.   L.  l<iOO,  ch.  501.    In  effect  September  1,  1900. 

i  724.  Relief  afipalnst  omissions,  etc.;  amendment*  to  con- 
form proceedings. 

The  court  may  likewise,  in  its  ^discretion,  and  upon  such  terms 
as  justice  requires,  at  any  time  within  one  year  after  notice 
thereof,  relieve  a  party  from  a  judgment,  order,  or  other  proceed- 
ioK.  taken  against  him  through  his  mistake,  inadvertence,  sur- 
priw,  or  excusable  neglect;  and  may  supply  an  omission  in  any 
proceeding.  Where  a  proceeding,  taken  by  a  party,  fails  to  con- 
form to  a  provision  of  this  act,  the  court  may,  in  like  manner, 
fnd  upon  hke  terms,  permit  an  amendment  thereof,  to  conform 
it  to  the  provision. 

tL,  •  Ac«.  am  u.     tMe  11  7S1,  783,  7M,  128& 

I  7XB.  Jletarnii  by  offlcers,  etc. 

A  court,  to  which  a  return  is  made  by  a  sheriff  or  other  o^cer. 
or  by  a  subordinate  court  or  other  tribunal,  may,  in  its  d^scre- 
tioD,  direct  the  return  to  be  amended,  in  matter  of  form,  i-ither 
before  or  after  judgment. 

aR.8.424(2Edm.  442). 
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8  726.  Papers  lost  or  'vrltltkeld^  kovr  supplied. 

Where  an  original  pleading  or  paper  is  lost,  or  withheld  by  any 
person,  the  court  may  authorize  a  copy  to  be  filed  and  used,  in- 
stead of  the  original. 

Co.  Proc.,1422. 


1  727.  Order  of  court  |  vrken  neeessAry  to  amend. 

A  process,  pleading,  or  record,  shall  not  be  altered,  by  the 
derrk  or  aay  other  officer  of  the  court,  or  by  any  other  peraoii. 
witkovt  the  direction  of  the  court,  or  of  another  court  of  oob- 
petent  authority;  except  in  a  case  where  a  party,  or  his  attorn^, 
M  specially  authorized  by  law  to  amend  a  pleading. 

2  R.  8.  426  (9  Edm.  443).  Am'd. 

S  728.  Dlsrearardlnflr  defects  In  allldavlts. 

The  want  of  a  title,  or  a  defect  in  the  title,  of  an  affidaTit 
does  not  impair  it,  if  it  intelligibly  refers  to  the  action  or  special 
proceeding,  in  which  it  is  made. 
Go.  Proc.,  S  400. 

i  729.    Certain  bonds,  etc.,  vrlien  svlllclent. 

A  bond  or  undertaking,  required  by  statute  to  be  given  by  a 
person,  to  entitle  him  to  a  right  or  privilege,  or  to  take  a  pro- 
ceeding, is  sufficient,  if  it  conforms  substantially  to  the  form 
therefor,  prescribed  by  the  statute,  and  does  not  vary  therefrom, 
to  the  prejudice  of  the  rights  of  the  party,  to  whom,  or  for 
whose  benefit,  it  is  given. 
2  B.  S.  666  (2  Edm.  676).  am'd. 

}  780.  Amending  defects  In  bonds,  etc  ^ 

Where  such  a  bond  or  undertaking  is  defective,  the  court, 
officer,  or  body,  that  would  be  authorized  to  receive  it,  or  to 
entertain  a  proceeding  in  consequence  thereof,  if  it  was  perfect 
may,  on  the  application  of  the  persons  who  executed  It,  amend 
it  accordingly;  r.nd  it  shall  thereupon  be  valid,  from  the  tim" 
of  its  execution. 

Id.,  f  84.  am'd. 
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TITUB  XL 
Tendar,  and  other  oflbrs  and  requests  to  the  adverse  par^. 

BeCi  781.  Tender  after  salt. 

7S2.  Amoant  to  be  paid  Into  eoart. 

738.  Effect  of  sofflcfent  tender. 

784.  Wben  to  be  deducted  from  recoTery,  etc. 

786.  Rpqntrtng  admlaaloB  of  geDolneBew  *of  paper. 
788.  Offer  to  Ugoldate  danui^ea  conditionally. 

787.  Bfffect  of  refnaal  of  offer. 

738.  Defendant's  offer  to  compromise;  proceedings  tbereon. 

781^.  FlalntUTs  offer  to  oompmniae  connterdalm;   proceedings  there—, 

740.  Offer  and  acceptance,  bj  whom  subscribed. 

741-742.  [Repealed.  1 

1  TBI.  Tender  after  mult. 

Where  the  complaint  demands  judfirment  for  a  sum  of  money 
only;  and  the  action  is  brought  to  recoTer  a  sum  certain,  or 
which  may  be  reduced  to  certainty  by  calculation;  or  to  recover 
damages  for  a  casual  or  involuntary  personal  injury,  or  a  like 
mjttry  to  property;  the  defendant,  or  his  attorney,  may,  at  any 
time  before  the  trial,  tender  to  the  plaintiff,  or  his  attorney,  such 
a  Bom  of  money,  as  he  couceiTes  to  be  suffici«it  to  make  amends 
for  the  injury,  or  to  pay  the  plain tifiTs  demand;  together  with 
the  costs  of  the  action,  to  that  time. 

2  B.  S.  553,  {  20  (2  Edm.  674),  am*d. 

1  T82.  [Am'd,  1877.]     Amovnt  to  be  paid  Into  court. 

A  tender,  made  as  prescribed  in  the  last  section,  does  not 
arail  the  defendant,  unless  the  money  is  accepted,  or  is  paid 
tato  court,  and  notice  thereof  in  writing  served  upon  the  plaln- 
tiifa  attorney  before  the  trial  and  within  ten  days  after  the 
tender.  If  the  plaintiff  takes  out  the  amount  paid  in,  he  accepts 
the  tender. 

i  788.  Effect  of  naflcieiit  tender. 

If  it  appears,  upon  the  trial,  that  the  sum  so  tendered  was 
tafficient  to  pay  the  plaintiff's  demand,  or  to  make  amends  for 
the  injury,  and  also  to  pay  the  coats  of  the  action,  to  the  time 
of  the  tender,  the  plaintiff  cannot  recover  costs  or  interest,  from 
the  time  of  the  tender,  but  must  pay  the  defendant's  costs  from 
tiiat  time. 

2  R.  S.  064,  U  21  and  22  (2  Edm.  674),  conaolldated.    See  Go.  Proc.,  I  S86: 
swt.  I  738. 

I  734.  'Wben  to  be  dedncted  from  recoTerT,  etc. 

If  the  plaintiff  proceeds  in  the  action,  after  accepting  the 
tender,  the  sum  accepted  must  be  deducted  from  the  recovery, 
and  judgment  rendered  for  the  residue,  if  any;  and,  if  the  tender 
and  acceptance  do  not  appear  in  the  pleadings,  a  memorandum 
thereof  must  be  annexed  to  the  jndgment-roU.  The  plaintifiTs 
right  to  recover  costs,  and  his  liability  to  pay  costs  to  the 
defendant,  are  determined  by  the  amount  of  the  residue. 

U.,  122. 

I  T35.  Re^nlrtngr  admlmilon  of  flrennlneness  of  paper, 

T»i^  attorney  for  a  party  may,  at  any  time  before  the  trial, 
exhibit  to  the  attorney  for  the  ndverse  party,  a  paper,  materinl 
to  the  action,  and  request  a  written  admission  of  its  genuineness. 
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If  the  admisBion  is  not  given,  within  four  days  after  the  request, 
and  the  paper  is  proved  or  admitted  on  the  trial,  the  expenses, 
incurred  by  the  party  exhibiting  it,  in  order  to  prove  its  genuine- 
ness, must  be  ascertained  at  the  trial,  and  paid  by  the  party 
refusing  the  admission;  unless  it  appears,  to  the  satisfaction  of 
the  court,  that  there  was  a  good  reason  for  the  refusal. 
Co.  Proc.,  part  of  S  888. 

$  736.  Offer  to  ll^ialdate  damaflrea  eonditlonallT. 

In  an  action  to  recover  damages  for  breach  of  a  contract,  the 
defendant's  attorney  may.  with  the  answer,  serve  upon  the 
plaintifiTs  attorney,  a  wrftten  offer,  that,  if  the  defendant  faiU 
in  his  defence,  the  damages  may  be  assessed  at  a  specified  sum. 
If  the  plaintiff  serves  notice,  that  he  accepts  the  offer,  witb 
or  before  the  notice  of  trial,  and  damages  are  awarded  to  him 
on  the  trial,  they  must  be  assessed  accordingly. 

Id.,  §  380. 

f  737.   [Am'd,  1877.]    Bffect  of  refusal  of  offer. 

If  the  plaintiff  does  not  accept  the  offer,  he  cannot  prove  it, 
apon  the  trial.  But  if  the  damages,  awarded  to  him,  do  not 
exceed  the  sum  offered,  the  defendant  is  entitled  to  recover  the 
expenses,  necessarily  incurred  by  him  in  preparing  for  the  trial 
of  the  question  of  damages.  The  expenses  must  be  ascertained, 
and  the  amount  thereof  determined  by  the  judg^,  or  the  referee, 
by  or  before  whom  the  cause  is  tried. 

Id.,    i    887. 

fi  78S.  [Am'd,  1877.]  Defendant'*  offer  to  eomproml«e| 
proeeedlnars  tl&ereon. 

The  defendant  may,  before  the  trial,  serve  upon  the  plaintiff's 
attorney,  a  written  offer,  to  allow  judgment  to  be  taken  against 
him,  for  a  sum,  or  property,  or  to  the  effect,  therein  specified, 
with  costs.  If  there  are  two  or  more  defendants,  and  the  action 
can  be  severed,  a  like  offer  may  be  made  by  one  or  more  defend- 
ants, against  whom  a  separate  judgment  may  be  taken.  If  the 
plaintiff,  within  ten  days  thereafter,  serves  upon  the  defendant's 
attorney,  a  written  notice  that  he  accepts  the  offer,  he  may  file 
the  summons,  complaint,  and  offer,  with  proof  of  acceptance, 
and  thereupon  the  clerk  must  enter  judgment  accordingly.  If 
notice  of  acceptance  is  not  thus  given,  the  offer  cannot  be 
given  in  evidence  upon  the  trial;  but,  if  the  plaintiff  fails  to 
obtain  a  more  favorable  judgment,  he  cannot  recover  costs  from 
the  time  of  the  offer,  but  must  pay  costs  from  that  time. 

Id..   ZMirt   of  S  386. 

f  739.  [An&'d,  1877.]  Plalntlfl'ii  offer  to  eomprontiae  eonm- 
terclalm;  proceedlnva  tl&ereon. 

Where  the  defendant  sets  up  a  counterclaim,  to  an  amount 
greater  than  the  plaintiff's  claim,  or  sufficient  to  reduce  the 
plaintiff's  recovery  below  fifty  dollars,  the  plaintiff  may  aerre, 
upon  the  defendant's  attorney,  a  written  offer,  to  allow  judgrmeat 
to  be  taken  against  him,  for  a  specified  sum,  with  costa,  or 
against  the  defendant  for  a  specified  sum;  and  against  the 
plaintiff  for  costs.  "  If  the  defendant,  within  ten  days  there- 
after, serves,  upon  the  plaintiffs  attorney,  notice  that  be 
accepts  the  offer,  either  party  may  file  the  summons,  complaint 
answer,  and  offer,  or  copies  thereof,  and  proof  of  acceptance; 
and  thereupon  the  clerk  must  enter  judgment  accordin^^.     If 
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notice  of  acceptance  in  not  thus  given,  the  offer  cannot  be  giyen 
in  eiidence,  upon  the  trial;  bat,  if  the  recovery  is  not  more 
f&Torable  to  the  defendant  than  that  so  offered,  he  will  not  be 
entitled  to  recover  costs  from  the  time  of  the  offer,  bat  mast 
pay  costs  from  that  time, 
ti.  Proe.,  remalDder  of  f  385,  am'd. 

}  T40.  Offer  amd  aoceptance,  lir  wkom  aiabsAriliAd. 

Unless  an  offer  or  an  acceptance,  made  as  prescribed  in  either 
of  the  last  four  sections,  is  sabscribed  by  the  party  making  it, 
hie  attorney  mnst  subscribe  it,  and  annex  thereto  his  affidavit, 
to  the  effect,  that  he  is  duly  authorised  to  make  it,  in  behalf 
*f  the  party. 

f  Wl.  [Repealed,  1877.] 

8  741.  [Rrpealed,  1877.] 
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TITLE  m. 

Payment  of  money  into  court,  and  care  and  disposition  thereof. 

Sec.  743.  Party   brining  money  into  court   Ih   dificbarged. 

744.  Comptroller    to   supervise   administration    of   funds,    etc.;   enforciim 

.lungmeuta^    etc. 
744-a.  Comptroller  may  examine  books,  etc.,  of  banks,  etc. ;  payment  of 
money  to  county  treasurers,  etc. 

745.  Transfer  of  moneys  and  Hecurlties  to  county   treasurers. 

746.  Funds;   where  and  how  deixisited   or  Invested. 

747.  Power  of  each  court  to  direct  payment  or  reinvestment  of  Its  tamda. 

748.  Application  of   precedinfr  section. 

749.  Powers   of  certain   ofBcers,    touching  securities,   etc. 

750.  Provision  relating  to  death.,  removal,  etc..  of  officer. 
701.  Funds  or  property  not  to  be  surrenderetl  without  order. 

752.  Custodian's  Ixwks  of  account. 

753.  Annual  reports   to  comptroller. 

754.  These  provisions  appllcatile  in  New-York   to  the  chamberlain. 

1  748.  Party   brlnflrtuff   money   Into   court   Is   dlsebargred. 

A  party  bringring  money  into  court,  pursuant  to  the  direction 
of  the  court,  in  discharjired  thereby  from  all  further  liability,  to 
the  extent  of  the  money  so  paid  in. 

2  R.  S.  171.  I  21   (2  Edm.  177). 

f  744.  [Repealed  by  L.  1909,  chs.  16  and  58.  See  Consolidated 
Laws,  tits.  County  Law,  §  240,  State  Finance  Law,  $  4.] 


f  744-a.  [Added.  1908;  am'd,  1916.1  Comptroller  may 
examine  books,  eie.,  of  banks,  etc.f  payment  of  money,  ete., 
to  eonnty  treasurers,  etc. 

The  comptroller  may  examine  the  books,  accounts  and 
vouchers  of  every  bank  and  trust  company  or  other  depository 
or  of  any  public  official  in  the  state,  in  anywise  relating  to 
moneys  and  .securities  paid  into  court,  under  an  order  of  any 
court  of  record  or  directed  to  be  paid  into  court  by  statute;  and 
where  the  same  has  not  been  paid  to  the  chamberlain  of  the 
city  of  New  York  or  to  any  county  treasurer  of  the  state,  the 
comptroller  upon  application  duly  made  shall  be  entitled  to  an 
order  directing  the  payment  and  transfer  of  all  such  money  and 
securities,  from  any  such  bank,  trust  company,  depository  or 
public  official  to  the  treasurer  of  the  proper  county,  and  in  the 
city  of  New  York  to  the  city  chamberlam. 

Added  by  L.  1908,  ch.  182;  am'd  by  L.  1016,    cb.   442,  in  effect   May  0, 
1916. 

I  745.  rAm*d,  1908.1  Transfer  of  moneys  and  seeiupitfes 
to  county  treasurers. 

All  moneys  and  securities  paid,  transferred,  or  deposited  into 
court,  must  be  paid  or  transferred,  either  directly  or  by  the 
officer  who  is  required  by  law  first  to  receive  It,  to  the  county 
treasurer  of  the  county,  where  the  action  is  triable,  or  to  sueb 
other  county  treasurer  as  the  court  specially  directs.  Where 
money  is  paid,  or  a  security  is  delivered  to  an  officer,  other  than 
the  county  treasurer,  he  must  pay  or  transfer  it  to  the  county 
treasurer  within  two  days  after  he  receives  it.  In  the  city  of 
New  York  he  must  pay  it  to  the  chamberlain  within  two  days 
after  he  receives  it.  A  bond,  mortgage  or  other  security,  or'i 
"ertificate   or  transfer  of   stock,   taken   upon   the   investment  of 
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money  paid  into  court,  must  be  taken  to  the  county  treasurer  of 
the  county  where  the  fund  belongs,  in  his  name  of  office;  or  to 
such  other  county  treasurer  as  the  court  specially  directs. 

Substance  of  to  much  of  L.  1S48,  cb.  277,  I  1  (4  Edm.  083).  av  property 
belonga  to  tkls  title,  and  ts  not  obsolete :  and  the  lint  two  sentence*  of 
Bole  82.  See.  also^  2  B.  S.  171.  172,  part  3,  ch.  1,  tit.  2.  fi  17,  18,  and 
24  (3  Edm.  177  et  seq.);  also  L.  1847,  cb.  280,  i  71  (3  R.  S.,  5tb  ed 
285;  4  Edm.  575).     Ani*d,  L.  1908,  cb.  183.     In  effect  Sept.  1.  1906. 

S  74e.  [Am'd,  189S,  1009.]  Pand«|  where  and  bow  de- 
poatted  or  inveated. 

All  funds  or  moneys  paid  Into  court  shall  be  deposited  in  such 
savings  bank,  trust  company,  bank,  bankiug  association  or  with 
such  banker,  as  shall  be  designated  by  the  comptroller,  as  soon 
as  received  bj  the  custodian  thereof.  But  the  money  must  be 
deposited  in  the  county  where  the  fund  belongs,  where  it  can 
be  done  conveniently  and  safely  and  with  advantage  to  the 
parties  interested. 

L.  1892,  ch.  651.  Am'd  by  L.  1900.  ch.  65.  Partly  repealed  by  U  1909, 
ch.  10;  L.  1914.  ch.  360.  See  Consolidated  Laws,  tit.  Banking  Law,  S  44; 
See  note  44  of  notes  of  Board  of  Statutory  Consolidation  at  end  of  code. 

f  747.  [Ana'd,  ISM,  1008,  I8I69  1917.]  Power  off  each 
eovrt  to  direct  paxincnt  or  retnTeatmeBt  off  tt«  fnnda. 

Each  court  may  direct  that  money  paid  into  that  court  in 
any  action  or  proceeding  brought  therein,  or  any  bond,  mort- 
gage or  other  security  which  represents  property  belonging  to 
any  suit  or  party  interested  therein,  may,  after  having  been 
deposited  with  the  county  treasurer  or  city  chamberlain  as 
required  by  section  seven  hundred  and  forty-five  of  this  act, 
be  paid  out,  transferred,  invested  or  reinvested  in  any  manner 
or  form  that  appears  to  it  best  for  the  interests  of  the  owners 
thereof.  But  such  directions  must  be  embodied  in  an  order  or 
decree  of  said  court,  founded  upon  proper  and  sufficient  evidence 
satisfactory  to  the  court  that  such  disposition  of  the  tyoperty 
>R  best  for  the  interests  of  the  owners  thereof  or  parties  inter- 
ested therein.  When  the  whole  of  an  original  deposit  of  money, 
or  the  whole  of  a  distributive  share  thereof,  or  any  security  or 
other  property  is  directed  to  be  paid  or  transferred  out  of  court, 
the  order  must  direct  the  payment  of  all  accrued  interest  or 
other  income  belon^ng  to  the  party  or  parties  to  whom  said 
deposit  or  distributive  share  or  security  is  ordered  to  be  paid, 
transferred  or  delivered. 

Am'd  by  U  1892,  ch.  651;  L.  1008,  ch.  183;  L.  1016,  ch.  443;  L.  1917. 
ch.  731.  in  effect  Sept.  1.  1917. 

I  748.   [Am'd,    IHOaB.]     Application    off    precedlnflr   nectlon. 

The  provisions  of  the  last  preceding  section  shall  apply  to  all 
courts  of  record  of  the  state. 

U  1892.  cb.  651. 

f  749.  f  Am'd,  1877.]  Powers  of  certain  olBoers,  tondtlnar 
•eevrltles.  etc. 

A  county  treasurer,  or  other  officer,  or  a  guardian,  committee, 
or  other  trustee,  in  whose  name  is  taken  a  bond,  mortgage,  or 
other  security,  or  public  stock,  representing  money,  paid  intr) 
court,  in  an  action;  or  to  whom  stock'  or  a  security,  or  an 
account  deed,  voucher,  receipt,  or  other  paper,   representing  or 
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relating  to  such  money,  is  transferred,  delivered,  made,  or  ^ye:^, 
pursuant  to  law,  is  vested  with  title  for  the  purposes  of  the  trust 
and  may  bring  an  action  upon  or  in  relation  to  the  same,  in  bis 
official  or  representative  character. 

1  760.  Provision  relating  to  deatli»  removal,  etc.,  of 
officer. 

On  the  expiration  of  the  official  term  of  a  county  treasurer, 
or  where  a  vacancy  occurs  in  his  office,  by  death  or  otherwise, 
all  public  stock,  bonds,  mortgages,  and  other  securities  held  by 
him,  as  prescribed  in  this  title,  vest  in  his  successor  in  office:  and 
all  money  deposited,  as  prescribed  in  this  title,  in  a  bank,  trust 
company  or  other  depository,  to  his  credit,  vests  in,  and  must 
be  earned  to,  the  account  of  his  successor  in  office. 

2  R.  8.  172,   IS  26  and  27   (2  Bdm.   178).  consolidated  and  abridged. 

i  7S1.  [Am'd,  1(892,  1017.]  Funds  or  property  not  to  be 
surrendered    ^vlthont    order. 

No  money,  security  or  other  property  which  shall  have  been 
placed  in  the  custody  of  the  court  shall  be  surrendered  without 
the  production  of  a  properly  certified  copy  of  an  order  of  the 
court,  in  whose  custody  said  money,  se<nirity  or  other  property 
shall  have  been  placed,  duly  made  a  ad  entered,  directing  such 
disposition. 

Am'd  by  L.  1882.  ch.  eSU;  L.  1917,  ch.  731.  In  effect  Sept.  1,  1917. 

I  752.    [Am*d,  1802,  lOOO.]     Custodian's  books  of  aceovnt. 

Every  officer  having  charge  of  moneys,  securities  or  other  prop- 
erty in  the  custody  of  the  court,  shall  keep  a  book  or  books  in 
which  he  shall  make  an  exact  account  thereof.  Such  book  or 
books  shall  state  the  name  of  the  court,  the  title  of  the  case,  the 
date  of  receipt,  from  whom  received,  the  amount  of  money,  if 
any,  and  a  description  of  the  securities  or  other  property  received, 
if  any.  and  each  addition  of  interest;  also  the  date  and  descrip- 
tion of  each  order  for  payment  and  the  dates  and  amounts  of 
payments  thereunder  and  to  whom  paid;  also  an  account  of 
each  change  of  investment,  if  any. 

L.  1802,  ch.  651.  Am'd  by  L.  1909.  ch.  65.  Also  .partly  repe«led  tj 
L.  1909,  ch.  10:  L.  1914,  ch.  369.  See  ConaoUdated  Lawa,  tit.  Banking  Law. 
S  4!).  See  note  4a  of  notes  of  Board  of  Statutory  CkJUM^datlon  at  end  of 
code. 

§  758.    [Am'd,  1802,  1017.)   Annual  reports  to  comptroller. 

Every  treasurer  or  financial  officer  who  has  in  charge  or  pos- 
session or  under  his  control,  or  who  keeps  a  record  of  money, 
bonds,  stocks,  mortgages  or  any  other  securities  or  property  as 
prescribed  in  this  title,  must,  once  in  each  year,  make  a  report 
to  the  comptroller  at  the  time  and  in  the  form  and  manner  which 
he  may  prescribe,  containing  a  true  statement  of  his  account* 
for  the  preceding  year  or  from  the  time  of  the  last  report.  This 
report  must  be  verified  by  the  oath  of  such  officer,  and  must  be 
accompanied  by  the  certificate  of  the  proper  officer  of  each  bank 
or  trust  company,  stating  the  exact  amount  on  deposit  with  such 
corporation.  Every  savings  bank,  bank  or  trust  company  havioiE 
in  its  possession,  pursuant  to  an  order  of  a  court  of  r*»cord. 
money,  bonds,  stocks,  mortgages  or  any  other  securities  or 
property  which  were  not  first  deposited  in  compliance  with  the 
provisions  of  section   seven   hundred   and    forty-five  of   this  act, 
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must,  once  in  each  year,  make  a  report  to  the  comptroller  at 
8uch  time  as  he  shall  prescribe,  stating  separately  for  each  case 
the  name  of  the  court,  the  title  of  the  action  or  proceeding,  the 
date  of  the  receipt,  from  whom  received,  for  whom  received,  the 
amount  of  money,  if  any,  a  description  of  the  securities  or  other 
property,  each  addition  of  interest  and  each  change  of  invest- 
ment, the  amount  so  held  at  the  date  of  the  report,  the  date 
and  deseriptioD  of  each  order  directing  payment  and  the  dates 
and  amounts  of  payments  thereunder  and  to  whom  made.  Every 
officer,  or  bank  or  trust  company  mentioned  in  this  section,  shall 
furnish  any  additional  report  to  the  comptroller  or  to  the  court 
at  such  time  and  in  sucn  detail  as  may  be  required. 
Am'd  hy  L.  1892,  cb.  851;  L.  1917,  ob.  731,  In  effect  Sept.  1,  1917. 

[f  I  8  and  9,  L.  1882,  ch.  651,  do  not  amend  the  Code  of  Civ. 
Proc,  but  relate  to  same  subject  as.  the  Code  section  amended  by 
that  act,  and  are  inserted  here  for  convenience  of  attorneys. 

f  8.  The  comptroller  is  authorized  to  employ  such  special  clerk 
or  clerks  as  he  may  deem  necessary,  to  carry  out  the  provisions 
of  this  act;  and  he  shall  cause  an  examination  of  the  accounts 
-v>f  the  officers  referred  to  in  this  act  to  be  made  at  least  once  in 
each  ye^ar,  and  shall  enforce  the  provisions  thereof. 

I  9.  Whenever  any  sum  of  money,  paid  into  court,  shall  have 
remained  in  the  hands  of  any  county  treasurer,  or  of  the  cham- 
berlain of  the  city  of  New  York,  for  the  period  of  twenty  years, 
it  shall  be  paid  over  by  such  officer  with  all  accumulations  of 
interest  thereon,  after  deducting  his  legal  fees,  to  the  treasurer 
jf  the  state  of  New  York.  The  said  treasurer  shall  pay  such  sum 
to  the  owner  or  owners  thereof  upon  the  presentation  to  him  of 
the  warrant  of  the  comptroller  therefor.  The  comptroller  shall 
draw  his  warrant  for  such  sum  upon  the  presentation  to  him  of 
an  order  of  the  court  made  in  accordance  with  section  seven  hun- 
dred and  fifty-one  of  the  Code  of  Civil  Procedure  and  upon  due 
notice  to  said  comptroller.] 

I  754.  Tl&eae    pr«vUilon«   applioAble   In   New  York   to   the 
ekamberlaln. 

Each  provision  of  this  title,  relating  to  a  county  treasurer, 
apidies  to  the  chamberlain  of  the  city  of  New  York,  with  respect 
to  money  paid  into  court,  in  an  action  triable  in  the  city  and 
county  of  New  York,  or  with  respect  to  money,  or  a  bond,  mort- 
jrage  or  other  security,  or  public  stocky  representing  money  paid 
into  court;  except  where  special  provision,  with  respect  to  the 
>ame,  is  otherwise  made  by  law. 
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TITLE  IV. 

Frooeedings  upon  the  death  or  disability  of  a  party  or  the 

transfer  of  his  interest. 

Sec.   765.   Action:   when  not  to  abate. 

756.  Proceedings  upon  transfer  of  interest,  or  dercaotion  of  lUbUity. 

757.  Id. ;   when  sole  party  dle«  and  action  sarrlvcB. 

758.  Id. :   when  one  of  several  parties  dies. 

759.  760.   Id. ;   when  part  of  caoiie  of  action  mirrifieB. 

761.  When  court  maj  order  action  abated. 

762.  Special  cases  excepted. 

763.  Death  of  party  after  verdict,  etc. 

764.  Action   fix  a  wnxig  not  to  abate  after  verdict,  etc. 

765.  No  verdict,  etc.,  can  be  talcen  after  a  party's  death. 

766.  Death,  etc.,  of  pabllc  officer  or  trustee. 


%  756.  [Am'd,  1891.]     Action  |  when  not  to  abate. 

An  action  does  not  abate  by  any  event,  if  the  cause  of  actioD 
survives  or  continues.  A  special  proceeding  does  not  abate  by 
any  event,  if  the  right  to  the  relief  sought  in  such  special  pro- 
ceeding survives  or  continues,  but  this  provision  as  to  special 
proceeding  applies  only  to  cases  where  a  party  dies  after  tlus 
act  takes  effect. 

L.   1891,   ch.   284. 


i  756.  Procee«lln0»  vpon  transfer  of  tntereot,  or  Aevoln- 
tlon  of  liability. 

In  case  of  a  transfer  of  interest,  or  devolution  of  liability,  the 
action  may  be  continued,  by  or  against  the  original  party;  nnless 
the  court  directs  the  person,  to  whom  the  interest  is  transferred, 
or  upon  whom  the  liability  is  devolved,  to  be  substituted  in  the 
action,  or  joined  with  the  original  party,  as  the  case  requires. 

Co.  Proc.,  i  121,  the  third  sentence. 


I  757.  [Am*d,  1879,  1891.]  Id.y  when  sole  party  dlen  aa« 
action   anrvlves. 

In  case  of  the  death  of  a  sole  plaintiff  or  a  sole  defendant,  if 
the  cause  of  action  survives  or  continues,  the  court  must,  Qpoa 
it  motion,  allow  or  compel  the  action  to  be  continued,  by  or 
against  his  representative  or  successor  in  interest.  In  eafie  of 
the  death  of  a  sole  party  to  n  special  proceeding  after  thist  art 
takes  effect,  if  the  right  to  the  relief  sought  in  such  proceeding 
survives  or  continues,  the  court  must,  upon  a  motion,  allow  or 
compel  such  prooeeding  to  be  continued  by  or  against  his  repre- 
sentative or  successor  In  interest.     This  provision  as  to  a  special 
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proceeding  does  not  apply  where  proTiaioi^  for  such  continaance 
has  been  otherwise  made  by  law. 

;..  ir9:.  cb.  2S4.      see  2  R.   S.  448,  |  2. 


i  7SS.  [Am'dt  1877.]  IiLf  wlbea  ^mm  of  ■•▼•*»!  yavtles 
diea. 

in  case  of  the  death  of  one  of  two  or  more  plaintiffs,  or  one 
of  two  or  more  defendants,  if  the  entire  cause  of  action  suryives 
lo  or  aiipainst  the  others,  the  action  may  proceed  in  favor  of  or 
against  the  surriyors.  But  the  estate  of  a  person  or  party 
joiDtly  liable  upon  contract  with  others  shall  not  be  discharged 
iiy  his  death,  and  the  court  may  make  an  order  to  bring  in  the 
proper  representative  of  the  decedent,  when  it  is  necessary  so 
to  do,  for  the  proper  dispontion  of  the  matter;  and,  where  the 
Uability  is  several  as  well  as  joint,  may  order  a  severance  of 
the  action  so  that  it  may  proceed  separately  against  the  repre- 
sentative of  the  decedent,  and  against  the  surviving  defendant 
or  defendants. 

)  B.  S.  386.  f  :  (2  Edm.  401). 


f  708.  IA.|  'wlkem  part  of  eanve  of  aotion  Burv-lTes. 

In  case  of  the  death  of  one  of  two  or  more  plaintiffs,  or  one 
of  two  or  more  defendants,  if  part  only  of  the  cause  of  action, 
or  part  or  some  of  two  or  more  distinct  causes  of  action,  sur- 
vives to  or  against  the  others,  the  action  may  proceed,  without 
bringing  in  the  successor  to  the  rights  or  liabilities  of  the 
deceased  party;  and  the  judgment  shall  not  affect  him,  or  his 
interest  in  the  subject  of  the  action.  But  where  it  api>ears 
proper  so  to  do,  the  court  may  require  or  compel  the  successor, 
or  a  person  who  claims  to  be  the  successor,  to  be  brought  in 
M  a  party,  upon  his  own  application  or  upon  the  application  of 
a  party  to  the  action. 

Sobstltnts  for  2  R.  8.  184,  180,  portions  of  H  108.  1<».  115>  117.  120,  And 
f2L 


I  7eo.  [Am'd,  18T».]     Tbe  aame. 

In  a  case  specified  in  the  foregoing  sections  of  this  title,  where 
ncfa  a  person  applies  in  his  own  behalf,  the  court  may  direct 
that  he  be  made  a  party,  by  amendment  of  the  pleadings,  or 
otherwise  as  the  case  requires.  Where  gn  application  is  made 
by  the  plaintiff,  to  bring  in  such  a  person  as  defendant,  the 
court  may  direct  that  a  supplemental  summons  issue,  and  that 
Bupniemental  pleadings  be  made.  Where  an  application  is 
made  by  a  defendant  to  bring  in  such  a  person,  the  court  may, 
and  where  the  protection  of  the  applicant's  rights  requires  it, 
most  permit  the  defendant  to  commence  a  cross  action  for  that 
purpose.  The  cross  action  -must  be  brought  in  the  same  court, 
unless  the  order  otherwise  specially  directs.  If  it  directs  that 
the  action  be  commenced  in  another  court,  the  latter  court  may, 
by  order  at  any  time  after  the  cross  action  is  commenced,  remove 
to  itself  the  original  action,  with  like  effect  as  if  it  had  been 
brought  therein.    Unless  the  court  otherwise  directs,  the  original 
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action  and  the  cross  action  must  be  tried,  and  judfrment  rendered 
therein,  as  if  they  were  one  action. 

Id.  (2  Edm.  191). 


{  7<M.  When  eoiurt  BUfcy  order  aotlon  abated. 

At  any  time  after  the  death  of  the  plaintiff,  or  after  the  mar- 
riage of  the  plaintilT,  where  it  affects  the  rights  of  either  parry, 
the  court  may,  in  its  discretion,  upon  notice  to  such  persons  *a8 
it  directs,  and  upon  the  application  of  the  adverse  party,  or  of 
a  person  whose  interest  is  affected,  direct  that  the  action  abate, 
unless  it  is  continued  by  the  proper  parties,  within  a  time  speci- 
fied in  the  order,  not  less  than  six  months,  nor  more  than  one 
year,  after  the  granting  thereof. 

Go.  Proc,  f  121,  fifth  seatence,  am'd.     See  §  1736. 

§  768.  Special  cases  excepted. 

The  foregoing  provisions  of  this  title  do  not  apply  to  a  case, 
where  special  provision  is  otherwise  made  by  law. 

1  768.  Death  of  party  after  verdict,  etc. 

If  either  party  to  an  action  dies,  after  an  accepted  offer  to 
allow  judgment  to  be  taken,  or  after  a  verdict,  report,  or  decision, 
or  an  interlocutory  judgment,  but  before  final  judgment  'u 
entered,  the  court  must  enter  final  judgment,  in  the  names  of  the 
original  parties;  unless  the  offer,  verdict,  report,  or  decision,  or 
the  interlocutory  judgment,  is  set  aside. 

2  R.  S.  387,  §  4,  ftm'd. 

{  764.  [  Am*d,  1804.]  Action  for  a  wrons  not  to  abate  after 
verdict,  etc. 

An  action  commenced  by  a  father  to  recover  damages  for  the 
seduction  of  his  minor  daughter  does  not  abate  by  his  death, 
but  survives  to  the  mother  of  such  daughter,  who  may  recovei 
both  actual  and  exemplary  damages  therein  to  the  same  extent 
as  though  the  original  party  plaintiff  had  lived.  After  verdict, 
report  or  decision  in  an  action  to  recover  damages  for  a  personal 
injury,  the  action  does  not  abate  by  the  death  of  a  party,  bat 
the  subsequent  proceedings  are  the  same  as  in  a  case  where  the 
i-ause  of  action  survives.  And  in  case  said  verdict,  report  or 
decision  is  reversed  upon  questions  of  law  only,  said  action  does 
not  abate  by  the  death  of  the  party  against  whom  the  same  was 
rendered. 
L.   1904,  cb.  379.     In  effect  Sept.  1,  1904. 

i  765.  No  verdict,  etc.,  can  be  talcen  after  a  party's  death. 

This  title  does  not  authorize  the  entry  of  a  judgment  against 
a  party,  who  dies  before  a  verdict,  report,  or  decision  is  actualtj 
rendered  against  him.  In  that  case,  the  verdict,  report,  cr  de- 
'^ision  is  absolutely  void. 

2  n.  S.  .'W7,  I  5  (2  Edm.  402),  am'd. 

i  766.  Death,  etc.,  of  public  officer  or  trustee. 

Whore  an  action  or  hii;.ecial  proceeding  is  authorized  or  directed 
by  law,  to  be  brought  by  or  in  tlie  name  of  f»  public  officer,  or 
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by  a  receiyer,  or  other  trustee,  appointed  by  Tirtoe  of  a  statute, 
hia  death  or  remoYal  does  not  aoate  the  action  or  special  pro- 
ceeding; but  the  same  may  be  continued  by  his  successor,  who 
mast,  upon  his  application,  or  that  of  a  party  interested,  be  sub- 
stituted for  that  purpose,  by  the  order  of  the  court,  a  copy  of 
which  must  be  annexed  to  the  judgment-roll. 

2  R.  S.  888,  I  14;  asd  L.  1832,  ch.  296,  |  8  (3  Bdou  $74),  consoUdated. 
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TITLB  V. 

KotloBS  and  orders  generally. 

Sec.  767.  Definition  And  form  of  An  order. 

708.  An  bpylication  for  an  order  ia  a  motion. 
70t^.  Motlona  in  supreme  c«urt;  where  to  be  heard. 
77U.  Motions  in  New  York  city. 

771.  In  absence  of  Judxe.   motion  may  be  tranaferrea  to  another  Jadga. 

772.  773,   What  Judges  may   malce  orders  out  of  court,   without  notice. 

774.  Review  of  order  made  by  a  Judge  of  another  court. 

775.  When  stay  of  proceedings  not  to  exceed  twenty  days. 

770.  Subseuqent  application  for  order  after  denial,  etc.,  of  prior  application. 

777.  Id.;  as  to  application  for  Judgment. 

778.  Penalty  for  violating  last  two  sections. 

779.  Costs  of  a  motion;  how  oollected. 

i  767.  [Am'd,  1911»  1912.]    Deflnltion  and  form  of  an  order. 

A  direction  of  a  court  or  judge,  made,  as  prescribed  in  this  act, 
in  an  action  or  special  proceeding,  must  be  in  writing,  unless  other- 
wise specified  in  the  particular  case.  Such  a  direction,  unless  it  is 
contained  in  a  judgment,  is  an  order.  In  determining  a  motion,  the 
court  shall  cause  its  determination,  together  with  a  recital  of  the 
papers  read  on  the  motion  on  either  side  to  be  indorsed  on  or  ap- 
pended to  the  back  of  the  motion  papers  and  shall  sign  the  same  and 
such  indorseilient  and  signature  shall  constitute  the  order  of  the 
court;  but  nothing  herein  contained  shall  prevent  the  court,  upon 
the  application  of  either  party,  from  resettling  ^such  order  in  the 
form  of  the  written  order  heretofore  in  use.  Ijpon  such  resettle- 
ment of  the  order,  where  the  right  to  appeal  depends  upon  whether 
or  not  such  order  was  made  in  the  exercise  of  discretion,  or  whether 
or  not  the  decision  upon  whirli  it  is  based  involves  a  question  of 
law,  such  order  shall  so  state  the  ground  upon  which  it  was  made. 

Co.  Proc.  fi  400,  am»d.      Am'd  by  I*  1911,  ch.  368;  L.  1912,  ch.  «l   in  effect 
Sept.    3.    1912. 

9    708.    [Am*d,    lOOO,    1911.]      An   application   for  an   order 
in  n   motion, 

Such  applicfltion  or  motion  must  be  made  to  a  court,  or  to  a 
judge  or  justice  thereof.  When  the  defendants  have  made  de- 
fault ill  appearing  in  an  action  or  proceeding,  any  application  or 
motion  therein  may  be  made  to  the  court  or  to  a  judge  or  justice 
thereof  out  of  court.  Where  any  of  the  defendants  in  an  action 
or  proceedings  have  appeared,  all  motions  or  applications  there- 
after made  in  such  action,  or  proceedings,  except  a  motion  made 
for  an  extension  of  time  on  two  days'  notice  under  rule  twenty- 
four  of  the  general  rules  of  practice  which  may  be  made  to  a 
judge,  and  except  where  it  is  otherwise  authorized  by  law,  must 
be  made  to  the  court,  unless  such  defendants  consent  to  the  mak- 
ing of  such  motion  or  application  to  a  judge  or  justice  out  of 
court.  Except  in  the  first  judicial  department  an  order  which 
is  authorized  by  statute  to  be  made  at  chambers  may  be  made 
by  the  court.  Any  proceeding  which  is  required  by  statute  to 
be  instituted  by  petition  may  also  be  instituted  by  an  affidavit 
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setting  forth  the  matter  which  it  is  required  that  the  petition 
shall  contain,  accompanying  a  notice  of  an  application  for  the 
relief  which  would  proi)erly  be  prayed  for  in  the  petition;  and 
in  lilse  manner  a  proceeding  which  is  required  by  statute  to  be 
instituted  by  affidavit  may  be  instituted  by  petition.  The  party 
making  a  motion  may,  in  the  notice  thereof,  specify  one  or  more 
kinds  of  relief  in  the  alternative  or  otherwise,  and  the  adverse 
party  must,  where  at  least  eight  days'  notice  of  the  motion  shall 
be  given,  at  least  one  day  prior  to  the  time  at  which  the  motion 
is  noticed  to  be  heard,  serve  upon  the  attorney  for  the  moving, 
party  copies  of  the  affidavits  and  papers  which  he  expects  to 
read  in  opposition  to  the  motion;  he  may,  at  least  three  days 
prior  to  the  time  at  which  the  motion  is  noticed  to  be  heard, 
serve  upon  the  attorney  for  the  moving  party  a  notice,  with  or 
without  affidavits  or  other  papers  in  support  thereof,  specifying 
any  kind  or  kinds  of  relief  in  the  alternative  or  otherwise  to 
which  he  claims  to  be  entitled  in  the  action  whether  the  relief  so 
asked  for  be  responsive  or  not  to  the  relief  asked  for  by  the 
moving  party.  Upon  the  hearing  of  a  motion  relief  shall  not  be 
denied  to  any  party  because  of  defects  or  insufficiencies  in  the 
moving  papers  which  can  be  cured  upon  the  hearing  or  before 
the  entry  of  the  order  thereon,  but  the  court  or  judge  shall  direct 
that  such  defects  or  insufficiencies  be  cured  or  supplied  forthwith, 
and  shall  proceed  to  hear  and  consider  the  motion,  or  may  direct 
the  motion  to  stand  over  to  be  heard  at  a  subsequent  time  or 
place.  In  either  case  it  may  award  against  the  party  in  whose 
moving  papers  or  application  such  defect  or  insufficiency  appears, 
costs  in  favor  of  the  adverse  party.  Whenever  a  motion  is  made 
to  set  aside  or  vacate  an  order,  judgment  or  decree  or  any  paper 
filed  or  proceeding  taken,  because  of  technical  defects  therem,  or 
because  of  defects  or  insufficiencies  in  the  papers  or  proceedings 
npon  which  it  was  made  or  entered  and  such  defects  or  insuffi- 
ciencies can,  without  prejudice  to  intervening  rights,  be  cured  or 
sappUed,  it  shall  be  the  duty  of  the  court  to  direct  upon  the 
hearing  of  such  motion,  that  such  defects  or  insufficiencies  in  the 
order,  judgment  or  decree,  or  in  the  papers  or  proceedings,  be 
cored  or  supplied  nunc  pro  tunc,  awarding  against  the  party  in 
whose  order,  judgment  or  decree,  or  in  whose  papers  or  pro- 
ceedings such  defects  or  insufficiencies  appear,  costs  in  favor  of 
the  adverse  party.  The  pleadings  in  an  action  shall  at  all  times 
when  a  motion  is  made  therein  be  deemed  to  be  before  the  court 
although  not  specifically  referred  to  in  the  notice  of  motion. . 

Id.,  I  401,  Bubd.  1,  li.    190O,  ch.  147;  I*   1911,  ch.  763,  In  effect  Sept.  1, 
1911. 

S  769.  [Ant'd,  1879.1  Motions  in  anprenie  court)  vrhere 
to  be  hesLrd. 

A  motion,  upon  notice,  in  an  action  in  the  supreme  court  must 
be  made  within  the  Judicial  district  in  which  the  action  is  triable, 
or  in  a  county  adjoming  that  in  which  it  is  triable;  except  that 
where  it  is  triable  in  the  first  judicial  district,*  the  motion  must 
be  made  in  that  distric»t;  and  a  motion  upon  notice,  cannot  be 
made  in  that  district  in  an  action  triable  elsewhere.  But  this 
section  does  not  apply  to  a  case  where  it  is  specially  prescribed 


*The  words,  "  the  motion  must  be  mada  In  that  district,"  omitted  by  error 
ia  eagrotslDf. 
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by  law  that  a  motion  may  be  made  in  the  county,  where  the 
applicant,  or  other  person  to  be  affected  thereby,  or  the  attor- 
ney, resides. 

Id.,    f   401,    anbd.    4,    am'd. 

I   770.   MotlonH  tn  New  York  city. 

In  the  first  judicial  district,  a  motion  which  elsewhere  must  be 
made  in  court,  may  be  made  to  a  judge  out  of  court,  except  for  a 
new  trial  on  the  merits. 

Id.,  sabd.  2. 

I   771.  In   abnence   of  Jadgr^,   motion   may   be   tran«ferred 
to  another  Jadire. 

Where  notice  of  a  motion  is  given,  or  an  order  to  show  cause 
is  returnable,  before  a  judge,  out  of  court,  who,  at  the  time  fixed 
for  the  motion,  is  or  will  be  absent,  or  unable,  for  any  other 
cause,  to  hear  it,  the  motion  may  be  transferred,  by  his  order, 
made  before  or  at  that  time,  or  by  the  written  stipulation  of  the 
attorneys  for  the  parties,  to  another  judge,  before  whom  it  might 
have  been  originally  made. 


ave  been  originally  made. 
Co.    Proc.   f  404,   am'd.     See  f  26,   ante. 


I   772.    [Am'd,  1895.1      liVhat  Jadires  may  make  orders  oat 
of  eoarty  irithout  notice. 

Where  an  order,  in  an  action,  may  be  made  by  a  judge  of  the 
court,  out  of  court,  and  without  notice,  and  th^  particular  judge 
is  not  specially  designated  by  law,  it  may  be  made  by  any  judge 
of  the  court,  in  any  part  of  the  State;  or,  except  to  stay  proceed- 
ings after  verdict,  report,  or  decision,  by  a  justice  of  the  supreme 
court,  or  by  the  county  judge  of  the  county  where  the  action  is 
triable,  or  in  which  the  attorney  for  the  applicant  resides.  Where 
such  an  order  grants  a  provisional  remedy,  it  can  be  vacated  only 
in  the  mode  specially  prescribed  by  law:  in  any  other  case,  it 
may  be  vacated  or  modified,  without  notice,  by  the  judge  who 
made  it,  or,  upon  notice,  by  him,  or  by  the  court. 

Id.,  i  401,  suhd.  3;  and  Id.,  |  324.  consolidated  and  am'd.     See  ante,  I  241: 
L.    1805,    ch.    040, 

i   773.  The  name. 

The  limitation,  contained  in  the  last  section,  of  the  county 
judges  who  may  make  an  order,  does  not  apply  to  a  case  where 
it  is  prescribod  in  this  act,  in  general  words,  that  a  particular 
order  may  be  made  by  a  county  judge,  or  by  any  county  judge. 


I 


774.    [Am'd,    1877.1      Review    of   order,  made  by  a  Jndre 
another  court. 

An  order,  made  by  a  judge  of  a  court,  other  than  the  court  in 
which  the  action  is  pending,  may  be  reviewed  in  the  same  man- 
ner, as  if  it  was  made  by  a  judge  of  the  court,  in  which  the 
action  is  pending. 

Co.   Proc.,   I  403,  laat  clause,   am'd.     See  i  327,  ante.     Am*d  by  L.  1S77. 
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i  77S.   [Ain*d,    1877.]       1^'hen    ntay    of    proceedtna:*    not    to 
exceed  twenty  day*. 

An  order  to  stay  proceedings  in  an  action,  for  a  longer  time 
than  twenty  days,  shall  not  be  made  by  a  judge,  out  of  court, 
except  to  stay  proceedings  under  an  order  or  judgment  appealed 
from,  or  where  it  is  made  upon  notice  of  the  application,  to  the 
adverse  party,  or  in  cases  where  special  provision  is  otherwise 
made  by  law. 

Id.,  i  401,  Hubd.   G.     See  Bole  67. 

S  776.  Snbseanent  application  for  order  after  denial^ 
ete.,  of  prior  application. 

If  an  application  for  an  order,  made  to  a  judge  of  the  court, 
or  to  a  county  judge,  is  wholly  or  partly  refused,  or  granted 
c'onditionalb",  or  on  terms;  a  subsequent  application,  in  refereuct> 
to  the  same  matter,  and  in  the  same  stage  ,of  the  proceedings, 
sh'all  be  made  only  to  the  same  judge,  or  to  the  court.  If  it  is 
made  to  another  judge,  out  of  court,  an  order  granted  there- 
upon must  be  vacated  by  the  judge  who  made  it;  or,  if  he  is 
absent,  or  otherwise  unable  to  hear  the  application,  by  any  judge 
of  the  court,  upon  proof,  by  affidavit,  of  the  facts. 

2  K.  S.  281.   S  27   12  Edm.   2»7);   and  Id.   173.   {|   32.   33  and  84  (2  Edm. 

i  777.  Id.;  an   to  application   for  Jndirment. 

Where  an  application  is  made  to  the  court  for  judgment,  it 
cannot  be  withdrawn,  without  the  express  permission  of  the 
court;  and  a  subsequent  application  for  judgment  shall  not  be 
made,  at  a  term  held  by  another  judge,  except  where  the  first 
application  is  so  withdrawn;  or  where  the  directions,  given  there- 
upon, require  an  act  to  be  done,  before  judgment  can  be  ren- 
dered; or  where  the  fact  of  the  former  application  is  stated,  and 
the  proceedings  thereupon,  and  subsequent  thereto,  are  fully  set 
forth,  in  the  papers  upon  which  the  application  is  made. 

i  778.  Penalty  for  vfolatlniT  last  two  sections. 

A  person  making  an  application,  forbidden  by  the  last  two 
sections,  with  knowledge  of  the  previous  application,  shall  be 
ponished  by  the  court,  for  a  contempt. 

2  B.  S.   281.    f   28. 

I  770.  [Am*d,  1870,  1882  and  1884.1  Costs  of  a  motion  i 
aow  collected. 

Where  costs  of  a  motion,  or  any  other  sum  of  money,  directed 
by  an  order  to  be  paid,  are  not  paid  within  the  time  fixed  for 
that  purpose  by  the  order,  or  if  no  time  is  so  fixed  within  ten 
days  after  the  service  of  a  copy  of  the  order,  an  execution  against 
the  personal  property  only  of  the  party  required  to  pay  the  same, 
may  be  issued  by  any  party  or  person  to  whom  the  said  costs 
or  sum  of  money  is  made  payable  by  said  order,  or  in  case  per- 
mission of  the  court  shall  be  first  obtained  by  any  party  or  per- 
son having  an  interest  in  compelling  payment  thereof,  which 
execution  shall  be  in  the  same  form,  as  nearly  as  may  be,  as 
an  execution  upon  a  judgment,  omitting  the  recitals  and  directions 
relating  to  real  property;  and  all  proceedings  on  the  part  of  the 
party  required  to  pajr  the  same,  except  to  review  or  vacate  the 
order,  are  stayed   without  further  direction  of  th^  court,   until 
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the  payment  thereof.  But  the  adverse  party  may,  at  his  election, 
waive  the  stay  of  proceedings.  Where  the  order  directs  that 
the  costs  of  a  motion  abide  the  event  of  the  action,  or  where 
costs  of  a  motion,  awarded  by  an  order,  have  not  been  collected 
when  final  judgment  is  entered,  they  may  be  taxed  as  part  of 
the  costs  of  the  action  or  set  off  against  costs  awarded  to  the 
adverse  party,  as  the  case  requires.  But  nothing  herein  con- 
tained shall  be  so  construed  as  to  relieve  a  party  or  person 
from  punishment  as  for  contempt  of  court  for  disobedience  to 
an  order  in  any  case  when  the  remedy  of  enforcement  by  such 
proceedings  now  exist. 

Sua  Code  of  Proc.,  as  amM  in  1876;  L.  18M,  dk.  181;  |  823S,  pott 


c.  8,  t.  6,  a.  1  TIME.  §  §  780-83 

TZTXJB  VL 

KisceUaneous  practice  regulations. 

Axtlcto  1.  General  regnlatloiui  respecting  time. 
2.  Preferred  and  deferred  caiuee. 
8.  Serrice  ef  pepera. 

4.  Dlecorery  of  booke  and  papera. 

5.  General  regnlatlona  respecting  tx>nds  and  nndertaklnn. 
e.  Otbcr  matters. 

ARTICIiB    FIRST. 

General  regtUation9  respecting  ttme. 

Itc  780.  Notice  of  motion,  to  be  eight  days. 

781.  How   time   enlarged,   before  its   expiration. 

782.  GoDT  of  affldarit  mnst  be  serred. 
788.  Belief,   after  time   has  expired. 
784.  When  time  cannot  be  extended. 
786.  Qnaliflcatlon  of  last  section. 

786.  Orders  in  certain  actions;  bow  published. 

787.  Time  for  pnbllcatlon  of  notice;  how  computed. 

788.  [Repealed.]  , 

I  780.  Motlee  of  motion,  to  be  eifflat  days. 

Where  special  proTision  is  not  otherwise  made  by  law,  or  by 
the  general  rales  of  practice,  if  notice  of  a  motion,  or  of  any 
•ther  proceeding  in  an  action,  before  a  court  or  a  judge,  is 
necessary,  it  must,  if  personally  served,  be  served  at  least 
eight  days  before  the  time  appointed  for  the  hearing;  unless  the 
court  or  a  judge  thereof^  or  a  county  judge  of  the  county  where 
the  action  is  triable  or  in  which  the  attorney  for  the  applicant 
resides,  upon  an  affidavit  showing  grounds  therefor,  mases  an 
order  to  snow  cause,  why  the  application  should  not  be  granted; 
and.  in  the  order,  directs  that  service  thereof,  less  than  eight 
days  before  it  is  returnable,  be  sufficient. 
Ise  L.  1800»  eh.  219.    See  alM)  Bales  87,'«7. 

f  7S1.  Hotr  time  enlarared,  before  Its  expiration. 

Where  the  time,  within  which  a  proceeding  in  an  action,  after 
its  commencement,  must  be  taken,  has  begun  to  run,  and  has 
not  expired,  it  may  be  enlarged,  upon  an  affidavit  showing 
<n>onnds  therefor,  by  the  court,  or  by  a  judge  authorized  to 
make  an  order  in  the  action. 

Co.  Proc..  part  of  i  405,  am'd. 

\  782.  Copy  of  aHldavlt  mast  be  serTed. 

In  a  case  specified  in  the  last  two  sections,  the  affidavit,  upon 
which  the  order  was  granted,  or  a  copy  thereof,  must  be  served 
with  a  copy  of  the  order;  otherwise,  the  order  may  be  disregarded, 
u. 

I  T88.  Relief,  after  time  lias  expired. 

After  the  expiration  of  the  time,  within  which  a  pleading  must 
be  made,  or  any  other  proceeding  in  an  action,  after  its  com- 
mencement, mnst  be  taken,  the  court,  upon  good  cause  shown, 
may.  In  its  discretion,  and  upon  such  terms  as  justice  requires, 
relieve  the  party  from  the  consequences  of  an  omission  to  do 
l^e  act,  and  allow  it  to  l)e  done;  except  as  otherwise  spedallj 
prescribed  by  law. 

aobidtiite  for  part  of  Go.  Proc..  f  1T4. 
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\  784.  l^laen   time   cannot  be  extended. 

A  court,  or  a  judge,  is  not  authorized  to  extend  the  time, 
fixed  by  law,  within  which  to  commence  an  action;  or  to  take 
an  appeal;  or  to  apply  to  continue  an  action,  where  a  party 
thereto  has  died,  or  has  incurred  a  disability;  or  the  time  fixed 
by  the  court,  within  which  a  supplemental  complaint  must  be 
made,  in  order  to  continue  an  action;  or  an  action  Is  to  abate, 
unless  it  is  continued  by  the  proper  parties.  A  court,  or  a  judge, 
cannot  allow  either  of  those  acts  to  be  done,  after  the  expiratioD 
of  the  time  fixed  by  law,  or  by  the  order,  as  the  case  may  be, 
for  doing  it;  except  in  a  case  specified  in  the  next  section. 

See  Go.    Proc.,   i  405. 

S   785.   [Am*d,   1877.]      analificatton   of  last   section. 

Where  a  party  entitled  to  appeal  from  a  judgment  or  order, 
or  to  move  to  set  aside  a  final  judgment  for  error  in  fact,  dies 
either  before  or  after  this  chapter  takes  effect,  and  before  the 
expiration  of  the  time  within  which  the  appeal  may  be  taken,  or 
the  motion  made,  the  court  may  allow  the  appeal  to  be  taken,  or 
the  motion  to  be  made,  by  the  heir,  devisee,  or  personal  repre- 
sentative of  the  decedent,  at  any  time  within  four  months  after 
his  death*. 

S  786.   Orders  in  certain  actions}  liotr  pnblislaed. 

Where  an  action  is  brought  for  the  collective  benefit  of  the 
creditors  of  a  person,  or  of  an  estate,  or  for  the  benefit  of  a 
person  or  perBOus,  other  than  the  plaintiff,  who  will  come  in  and 
contribute  to  the  expense  of  the  action,  notice  of  a  direction 
of  the  couit,  contained  in  a  judgment  or  order,  requiring  the 
creditors,  or  other  person  or  persons  to  exhibit  their  demands, 
or  otherwise  to  come  In,  must  be  published,  once  in  each  week, 
for  at  least  three  successive  weeks,  and  as  much  longer  as  the 
court  directs,  in  the  newspaper,  published  at  Albany,  in  which 
legal  notices  are  required  to  be  published,  and  in  a  newspaper, 
published  in  the  county  where  the  act  is  required  to  be  done. 

2  B.   S.  188.   f  106  (2  Bdm.   190). 

I  787.  Time  for  publication  of  notice)  laotr  computed. 

The  period  of  publication  of  a  legal  notice,  in  an  action  or 
special  proceeding,  brought  in  a  court,  either  of  record  or  not 
of  record,  or  before  a  judge  of  such  a  court,  must  be  computed, 
so  as  to  exclude  the  first  day  of  publication,  and  include  the 
day,  on  which  the  act  or  event,  of  which  notice  is  given,  is  to 
happen,  or  which  completes  the  full  period  of  publication. 

Oe.    Proc..    S   426. 


I  788.   [Repealed,  1892,  ch.  677.] 
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AKTICLB  SESCOHD. 

Preferred  and  deferred  caum^ 

•m.  T80.  Prefennct  of  certain  actions  by  the  p«opl 
790.  Id.;  of  criminal  actions. 
T81.  Id.;   among  civil  actions. 
7tf2.  Id.;  in   mandamus  or  prohlbitlso. 
708.  Wben  an  order  is  noceasary. 
7M-6.  [Hepealeti.J 

i  789.  Preference   of  certain  action*  by  tlft*  yooyle. 

A  trial,  motion,  appeal,  or  hearing,  in  an  action  hj  the  people 
(0  recover  money,  funds,  credits,  or  oth^r  property,  held  or  owned 
bj  the  State,  or  held  or  owned,  officially  or  otherwise,  for,  or 
in  behalf  of,  a  public  or  goyernmental  interest,  by  a  municipal 
or  other  public  corporation,  or  by  a  board,  officer,  custodian, 
agency  or  agent  of  the  State,  or  of  a  city,  county,  town,  village, 
or  other  division,  subdivision,  depai*tment,  or  portion  of  the 
State,  which  the  defendant  has,  without  right,  obtained,  re- 
ceiTed,  converted,  or  disposed  of;  or  to  recover  damages,  or  other 
compensation,  for  so  obtaining,  receiving,  paying,  converting,  or 
disposing  of  the  same;  or  the  aiding  or  ab<»tting  tnereof;  is 
entitled,  on  the  application  of  the  attorney-general,  to  a  prefer- 
i?n<re  over  any  other  business,  at  a  term  or  sitting  of  any  court 
^f  the  State,  irrespective  of  its  place  upon  the  calendar. 

L.  1S7&,  cfa.  4».  I  5. 

{  7tO.  Id.|  of  oriBKinal  actions. 

A  criminal  action,  including  an  appeal  or  other  proceeding  io 
ft  criminal  cause,  is  entitled,  under  the  direction  of  the  court, 
to  preference  in  the  trial  or  hearing  thereof,  over  all  civil  actiosa 
ua  special  proceedings,  except  aa  prescribed  in  the  last  sectitia. 

See  post,  H  IMl,  1174. 

I  701.  [Am'd,  1877,  1879,  1882,  1887,  1888,  1899,  1900,  190S, 
1906.)  Id.)  amonar  civil  actions. 

Civil  causes  are  entitled  to  preference  among  themselves.  In 
tUe  trial  or  hearing  thereof,  in  the  following  order,  next  after  the 
causes  specified  in  the  last  section  but  one: 

1.  [Am'd,  1879,  1898,  X900.]  An  act'on  or  special  proceeding 
brought  by  or  against  the  people  of  the  state,  or  brought  by  the 
people  of  the  state  on  the  relation  of  a  party,  or  brought  by  or 
against  any  state  officer  or  board  of  state  ofOcrrs  as  such;  where 
the  attorney  of  the  said  people,  state  officer  or  board  of  state  offi- 
cers or  attorney  for  the  plaintiffs  in  such  action  or  special  proceed- 
\bA  has  given  notice^  at  the  time  of  the  service  of  the  notice  of 
frial  or  argiuuent,  or  the  particular  day  in  the  term  at  which  he 
will  move  it.  If  the  action  or  special  proceeding  is  not  moved  by 
'aid  attorney  for  trial  or  argument  on  that  day,  or  as  soon  there- 
after in  the  same  term  as  the  court  can  near  it,  the  other 
party  may  then  move  the  trial  or  argument;  otherwise  it  shall 
not  be  moved  out  of  its  order  at  that  term  except  by  the  special 
order  of  the  court. 

L  18D8,  ch.  136;  L.   1906,  ch.   51.    In  effect  Sept.   1,   1006. 

2.  [Am*d,  1882,  1898.1  An  action  or  special  proceeding  in 
which  The  City  of  New  York,  or  a  board  of  officers,  exercising 
powers  conferred  by  a  statute  for  the  protection  of  public  health 
«r  public  or  private  property,  or  for  the  prevention  or  punish- 
ment of  violations  of  a  statute  relating  to  either  of  those  subjects, 
w  the  commissioners  of  pilots  in  The  City  of  New  York,  are  par- 
ties; where  a  notice,  similar  to  the  notice  prescribed  in  the  la9t 
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subdivisioc,  has  been  served  by  their  attorney,  at  the  time  oi 
service  of  the  notice  of  trial  or  argument.  The  provisions  of  ihf 
last  subdivision,  relating  to  moving  the  trial  or  argument,  apply 
to  a  cause  within  this  subdivision. 

L.   1898,  cb.    130.    In  effect  Sept.    1,    1888. 

S.  In  the  court  of  appeals  or  the  supreme  court,  an  appeal 
taken  by  either  party,  in  an  action  or  special  proceeding  other 
than  as  specified  in  subdivision  first  of  this  section,  where  the 
people  of  the  State,  or  a  board  of  State  officers,  are  sole  par- 
ties, or  a  State  officer  is  sole  party,  plaintiff  or  defendant. 

3a.  [Added,  I8tt».j  In  the  court  of  appeals  or  the  supreme 
court,  an  appeal  taken  by  either  party  in  an  action  or  special  pro- 
ceeding from  a  judgment  or  order  declaring  a  legislative  enact- 
ment unconstitutional,  is  entitled  on  motion  of  the  appellant,  to  a 
preference  over  any  business  irrespective  of  its  place  upon  the 
calendar,  except  as  to  preferences  provided  for  in  sections  seven 
hundred  eighty-nine,  seven  hundred  ninety  and  the  preceding 
subdivisions  of  this  section. 
L.  1899.  ch.  sas.    In  effect  Sept.  1, 1899. 

4.  In  the  court  of  appeals,  an  action,  a  party  to  which  has 
died,  pending  the  action,  where  the  pendency  of  the  action  pre- 
vents a  final  settlement  of  the  estate  of  the  deceased  party. 

5.  [Am'd,  1805,  18»9,  1900,  1006.]  In  any  court,  an  action 
or  special  proceeding  in  which  an  executor  or  an  administrator,  or 
testamentary  trustee,  or  an  infant,  or  a  trustee  of  a  fund  for  the 
support  and  maintenance  of  an  infant,  or  a  receiver  appointed 
by  the  court,  or  by  the  comptroller  of  the  currency  of  the  United 
States,  or  a  trustee  in  bankruptcy,  or  a  general  assignee  for  the 
benefit  of  creditors,  or  the  committee  of  a  lunatic  or  an  idiot,  or 
a  creditor  of  a  deceased  insolvent  debtor  suing  for  the  benefit 
of  himself  and  other  creditors  interested  in  the  estate  or  prop- 
erty of  such  deceased  debtor  where  a  right  of  action  is  given  by 
express  provision  of  law,  is  the  sole  plaintiff  or  sole  defendant: 
an  action  or  special  proceeding  for  the  construction  of,  or  an 
adjudication  upon  or  to  determine  the  validity  of  the  probate  of 
a  will,  .in  which  the  administrator,  with  the  will  annexed,  or  the 
executo'r  of  the  will  is  joined,  as  plaintiff  or  defendant,  with  one 
or  more  other  parties,  and  an  appeal  from  the  judgments  or 
decision  in  any  of  the  foregoing  actions  or  proceedings  and  in 
the  court  of  appeals  or  the  supreme  court,  an  appeal  from  the 
decree  or  decision  of  a  surrogate's  court,  determining  a  will  to 
be  valid  and  admitting  it  to  probate,  or  determining  nn  instru- 
ment offered  for  probate  as  a  will  to  be  invalid  or  not  entitled 
to  probate  as  sucli,  or  granting  genornl  letters  of  administration 
or  directing  the  distribution  of  a  fund  or  payment  of  money  by 
an  executor  or  an  administrator  in  pursuance  of  an  order  or  de- 
cree made  on  an  intermediate,  final  or  judicial  accounting  or 
otherwise  by  an  administrator  or  an   executor. 

L.   1800.  eb.  B8B:  L.  1900.  cb.  144;  L.  1006,  ch.  6.    In  effect  Sept.  1.  1906. 

6.  [Am'd,  1896.]  An  action  for  dower  where  the  plaintifT 
makes  proof  by  affidavit,  to  the  satisfaction  of  the  oourt,  or  a 
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judge  thereof,  that  she  has  no  sufficient  means  of  support  aside 
from  the  estate  in  controversy,  an  action  for  the  partition  of  real 
property. 

7.  [Ani*d,  18M2.]  An  action  against  a  corporation  or  joint-stock 
association,  issuing  bank  notes  or  any  kind  of  paper  credits,  to 
circulate  as  money:  or  by  or  against  a  receiver  of  such  a  corpora- 
tioD  or  association;  an  action  in  which  a  county  or  town  is  sole 
plaintiff  or  defendant. 

8.  [Am*d,  1H79.J  An  action  against  a  corporation,  founded  upon 
a  Dote  or  other  evidence  of 'debt  for  the  absolute  payment  of 
money.  An  action  upon  an  undertaking  given  upon  an  appeal  to 
the  court  of  appeals  or  to  stay  the  execution  on  an  appeal  to  the 
court  of  appeals. 

0.  [Am'd,  1887.]  In  an  aCtlo*^  against  a  sheriff,  in  his  official 
capacity,  or  an  action  by  a  sheriff  or  late  sheriff,  to  recover  for 
a  breach  of  the  obligation  of  a  bond  or  bonds,  or  an  instruinent 
or  instruments  of  indemnity,  or  an  undertaking  or  undertakingH 
given  to  him  in  his  official  capacity. 

10.  A  cause  entitled  to  preference,  by  the  general  rules  of  pra? 
tice,  or  by  the  special  order  of  the  court,  in  the  particular  case. 

11.  [Added*  1898.]     In  any  court  an  action  for  libel  or  slander. 

UlSB.ch.lM.    Is  «ff6Ct8«pC.  1,1888. 

12.  [Added,  1899.]  In  the  court  of  appeals,  all  appeals  from 
jadgments  of  affirmance  rendered  by  the  appellate  division  of  the 
supreme  court  in  cases  enumerated  in  subdiviBion  two  of  section 
one  hundred  and  ninety-one  of  this  act,  where  the  decipion  of 
the  appellate  division  has  been  unanimous  and  an  appeal  ha$« 
been  taken  or  allowed  sm  in  said  subdivision  of  said  section 
provided. 

L.  IM.0I1.  ai.   lB«ffeot8«pt.  1.  I8M. 

13.  [Added,  ifM)2.l  An  action  for  absolute  divorce  in  whicN 
an  order  has  been  made  granting  temporary  alimony. 

L.  l«tt.  ch.867.    In  pffect    Sopt.  1,  1902. 

Where  an  issue  of  law  and  an  issue  of  fact,  or  two  or  more 
other  questions  of  different  natures,  come  before  the  same  term 
of  the  court  for  trial  or  hearing,  the  preference  given  by  thi« 
Faction  affects  only  the  order  in  which  the  issues  or  questions 
of  the  same  nature  are  to  be  disposed  of. 

<JJ^  ['Aat'd,  1805.]    Id. I  In  m«nd»inms  or  pFoltlbltioa. 

»Where  a  writ  of  mandamus  or  of  prohibition  has  been  issued 
irom  the  appellate  division  of  the  supreme  court,  to  a  special 
lenn,  or  a  jud«e  of  the  same  court,  the  cause  may,  in  the  discre- 
non  of  the  court,  or,  where  an  appeal  is  taken  therein  to  tht 
court  of  appeals,  in  the  discretion  of  that  court,  be  preferred  over 
any  of  the  causes  specified  in  the  last  section. 

L.vm,eh.m. 

I  TftS.  [Am'd,    1896,    1890,    1900,    1904,    1916.]      "Where    mu 
—  la 


Where  the  right  to  a  preference  depends  upon  facts  which  do 
not  appear  in  the  pleadings  or  other  i)aper8  upon  which  the  cause 
18  to  be  tried  or  heard,  the  party  desiring  a  preference  must  pro- 
cure an  order  therefor  from  the  court,  or  a  judge  thereof,  upon 
notice  to  the  adverse  party.  A  copy  of  the  order  must  be  served 
with  or  before  the  notice  of  trial  or  argument.   Such  an  order  is  not 
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appealable,  but  it  may  be  vacated  by  the  jiulpe  or  judges  holding 
the  term  at  which  the  preferred  cauKe  is  noticed  for  trial  or  hear- 
ing, or  by  such  other  justice,  or  at  such  other  term  of  court,  or 
at  such  other  time  as  shall  be  prescribed  by  the  general  or  special 
rules  of  practice.  But  a  preliminary  order  is  not  requisite  in  a 
case  embraced  within  subdivision  first  or  second  of  the  last  sec- 
tion but  one,  and  the  order  in  a  case  embraced  within  subdivision 
six  thereof  may  be  made  ex  parte,  and  is  conclusive.  Where  no 
order  is  required,  a  claim  for  preference,  specifying  the  provision 
of  law  under  which  the  claim  i^  made,  may  be  inserted  in  the 
note  of  issue  to  be  filed  with  the  clerk,  and  it  shall  then  be  the 
duty  of  such  clerk  to  place  such  cause  in  its  proper  place  among 
the  preferred  causes  at  the  head  of  the  calendar;  except  that  in 
the  counties  of  New  York,  Bronx,  Kings,  Queens  and  Erie,  and 
the  seventh  judicial  district,  no  action  or  special  proceeding  shall 
be  placed  as  a  preferred  cause  upon  the  calendar  of  any  circuit 
court  or  trial  term  or  special  term  of  any  court  as  herein  pro- 
vided, but  the  party  desiring  a  preference  of  any  cause  shall 
serve  upon  the  opposite  party,  with  his  notice  of  trial,  a  notice 
that  an  application  will  be  made  to  the  court  at  the  opening 
thereof,  or  to  such  justice  or  other  term  of  court  or  at  such  other 
time  as  shall  be  prescribed  by  the  general  or  special  rules  of 
practice,  for  leave  to  move  the  same  as  a  preferred  cause,  and  if 
the  right  to  a  preference  depends  upon  facts  which  do  not  ap- 
pear in  the  pleadings  or  other  papers  upon  which  the  case  is  to  be 
tried  the  notice  must  be  accompanied  by  an  affidavit  showing 
such  fac^.  In  said  counties  of  New  York,  Bronx,  Kings,  t^ueens 
and  Erie  and  in  the  seventh  judicial  district,  the  application  for 
a  preference  shall  be  made  at  the  opening  of  the  court,  or  to  such 
iustices  or  other  term  of  court,  or  at  such  other  time  as  shall 
be  prescribed  by  the  general  or  special  rules  of  practice,  and  if  it 
shall  appear  that  the  cause  is  entitled  to  a  preference  and  is  in- 
tended to  be  moved  for  trial  at  or  for  the  term  for  which  the  ap- 
plication is  made,  the  court  or  justice  must  designate  a  day  cer- 
tain, during  that  term,  on  which,  day  the  said  cause  shall  then  be 
heard:  if  there  be  two  or  more  causes  so  designated  for  trial  for 
the  same  day,  the  said  causes  shall  be  heard  in  the  order  of  theii 
date  of  issue. 

Am'd  by  L.   18»5,  ch.  410;   L.   1890,   oh.   140;   L.    1900,  ch.   172;  U  1904. 
ch.    173;    U    1915,   ch.    Q'-ili,   In   effect  May    14,    1910. 

f  794.   [Repealed  Jan.  1,  189(5;  L.  1895,  ch.  946.] 

f  795.  [Repealed  Jan.  1,   1896;  U  1895,  ch.  946.] 
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ARTICliK   THIRD. 

Service  of  papers. 

Sue.  706.  Paper   may   be   servwl   |K>nM>Dally. 
79T.  Other    mudes    of    svrvioe. 

70h.  Duoble  time   when  M>rveU   tlirousli  the   ix>st-offlee. 
7i^.  When   pa(M*r   to  be   tterved   on   attornrj- ;   wbrii   MTvice   not  required. 
MH>.  When   servi<-«'  may   Ik*   made  im   i-Ierk,    fi>r  ii(»n-resldeu\. 

801.  Service    thrtmgb    branch    ^KMit-oflife    in    New    York   city. 

801-a.  Serrice    in    certain    actiunM    when    name    of    deceaned    periMm    la 
state«l  aa  defendant. 

802.  This  article  not  applicable  to  aeryice  of  summons  or  certain  other 

proceea. 


}  T0«.  [Am'd,   1888.]     Paper  maty  be  serTed  peraeMalljr. 

A  notice  or  other  paper  in  an  action  may  be  served  on  a  party 
or  an  attorney,  either  by  delivering  it  to  him  personally,  or  in 
the  manner  prescribed  in  the  next  section.  All  papers  so  8ervL>d 
or  required  to  be  filed  in  an  action,  shall  be  plainly  and  le^^ibly 
written  or  printed  in  black  ink  upon  durable  paper  of  good 
material,  and,  if  imprinted  by  type-writer,  such  paper  shall  be 
of  linen  quality,  equal  in  weight  to  si.\tcen  pounds  to  the  double 
cap  ream,  of  seventeen  by  twenty-eight  inches  in  size,  and  siT- 
fice  oi  filing  of  papers  printed  or  written  upon  such  paper  with 
such  ink  shall  be  deemed  a  compliance  with  the  terms  of  this 
•ection.  The  transcribe<l  minutes  of  a  stenographer,  taken  in 
-:ny  ci^il  or  criminal  action,  or  in  any  hearing  or  special  pro- 
ctt'ding,  civil  or  criminal,  shall  be  written  or  type-written  on 
paper  of  the  size  hereinafter  specified;  and  all  cases,  briefs,  points 
or  other  papers  required  or  used  on  an  appeal  from  any  judg- 
ment, determination  or^  order  of  any  court  or  board  shall  be 
printed  (when  required  to  be  printed  by  the  rules  of  any  court) 
on  paper  of  a  uniform  size,  as  follows:  The  paper  must  be  ten 
and  one-half  inches  by  eight  inches,  and  bound  on  the  edge  of 
the  greatest  length. 

Cb.  Pmc..  §  406,  am'd;  L.  1888,  ch.  4M.   Sm  Bala    10. 

I  Tt7.  [Am'4, 1897.]    Otber  modes  of  serviee. 

Where  the  service  is  not  personal,  it  ma^  be  made  as  follow*: 
1.  Upon  a  party  or  an  attorney,  through  the  post-office,  by  de- 
positing the  paper,  properly  inclosed  in  a  post-paid  wrapper,  in  the 
pott-ofiice  or  in  any  post-office  box  regularly  maintained  by  the 
^OTernment  of  the  United  States  and  UD«ler  the  care  of  the  post- 
office  of  the  party,  or  the  attorney  serving  it,  directed  to  the  person 
to  be  served  at  the  address,  within  the  state,  designated  by  him 
for  that  purpose,  upon  the  preceding  papers  in  the  action;  or, 
where  he  has  not  made  such  a  designation,  at  his  place  of  resi- 
lience, or  the  place  where  he  keeps  an  office,  according  to  the  best 
information  which  can  conveniently  be  obtained  concerning  the 
same. 

,  2.  Upon  an  attorney,  during  his  absence  from  his  office,  by  leav- 
ing the  paper  with  his  partner  or  clerk  therein,  or  with  a  person 
having  charge  thereof. 

3.  Upon  an  attorney,  if  there  is  no  person  in  charge  of  his  office, 
and  the  service  is  made  between  six  o'clock  in  the  morning  and 
niae  o'cIocIe  in  the  evening,  either  by  leaving  it,  in  a  conspicuous 
place  in  his  office,  or  by  depositing  it,  inclosed  in  a  sealed  wrapper, 
directed  to  him  in  his  office  letter-box;  or,  if  the  office  is  not  open, 
M  as  to  admit  of  leaving  the  paper  therein,  and  there  is  no  office 
l«tter-box,  by  leaving  it  at  his  residence,  within  the  state,  with  a 
penoa  of  s«ttablo  ace  and  discrotioo. 
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4.  TTpon  a  party,  by  leaving  the  paper  at  his  residence  within 
tue  state^  between  six  o'clock  in  the  luorning  and  nine  oVloek  iu 
the  evening,  with  a  person  of  suitable  age  and  discretion. 

Rnbfttltnte  for  Co.  Proc.,  H  409,  410.  411;  L.  1807,  cU.  40.  In  effect 
Sept.  1,  1S07. 

I   708     [Am'd,     1»09,     1910.]        Ttme     added     ^lien     served 
tlirongrli   the  post-office. 

Where  it  is  prescribed  in  this  act,  or  in  the  general  rnles  of 
practice,  that  a  notice  must  be  given,  or  a  paper  must  be  served, 
within  a  specified  time,  before  an  act  is  to  be  done;  or  that  the 
adverse  party  has  a  specified  time,  after  notice  or  service, 
W-ithin  which  to  do  an  act;  if  service  is  made  through  the  post- 
offlce,  three  days  shall  be  added  to  the  time  specified  except 
that  service  "Of  notice  of  trial  may  be  made,  through  the  post- 
offlce.  not  less  than  sixteen  days  before  the  day  of  trial,  includ- 
ing day  of  service. 

Co.  Proc.,  i  412,  am'd.  Am*d  by  L.  1909,  eh.  423;  L.  1910,  cb.  577.  b 
effect  Sept.  1.  1910. 

I  709.  When  paper  to  be  nerved  on  attorney;  vrhea 
service  not   required. 

Where  a  party  has  nj)peared,  a  notice  or  other  paper,  required 
to  be  served  iu  an  action,  must  be  served  upou  his  attorney.  If 
a  defendant  has  not  appeared,  service  of  a  notice  or  other 
paper,  in  the  ordinary  proceedings  in  the  action,  need  not  be 
made  upon  him,  unless  be  is  actually  confined  in  jail,  for  want 
of  bail. 

Id.,   II  414  and  417,  consolidated. 

I  800.  When  service  may  be  made  on  clerk,  for  non« 
resident. 

Where  a  party  to  an  action,  who  has  appeared  in  person, 
resides  without  the  State,  or  his  residence  cannot,  with  reason- 
able diligence,  be  ascertained,  and  he  has  not  designated  an 
address,  within  the  State,  upon  the  preceding  papers,  service  of 
a  paper  upon  him  may  be  made,  by  serving  it  on  the  clerk. 

Id.,  I  415. 

f  801.  Service  thronarh  branch  post-olHce  in  Ne-vr-Tork 
city. 

In  the  city  of  New-York,  where  a  paper  is  served,  or  a  rettim 
js  made,  through  the  post-office,  the  deposit  of  the  package  in 
a  branch  post-offlce  has  the  same  eflFect,  as  a  depo.«*it  in  the 
general  or  principal  post-offlce  of  that  city. 

§  801-a.  TAdded,  1909.]  Service  In  certain  actions  trhen 
name   of   deceased    person   Is    stated    as    defendant. 

In  case  any  action  or  proceeding  shall  be  brought,  founded  in 
whole  or  in  part  upon  any  transaction  growing  out  of  a  business 
conducted  as  provided  by  subdivision  three  of  section  twenty 
and  section  twenty-one  of  the  partnership  law,  and  the  name  oV 
the  deceased  person  is  stated  as  a  defendant,  the  process  and 
papers  therein  may  be  served  on  any  person  or  persons  using 
such  name  with  like  eflFect  as  thoueh  such  person  or  oersons 
had  been  named   as  defendant   by  his   or  their  own   respectlTe 
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Dimes,  and  with  the  same  effect  as  though  all  such  persons 
were  Herred  with  process,  and  the  process  aud  all  papers  may 
be  amended  by  substitutiug  the  uame  or  Dames  of  the  persou 
or  persons  using  the  name  of  such  deceased,  and  no  action  or 
proceeding  shall  fail,  abate  or  be  in  any  manner  hindered  by 
the  name  of  such  deceased  being  so  used. 

Added  bj  L.  1009.  cb.  65.  Dorlvatlon  —  L.  1880.  cb.  561.  I  5.  See 
Bute  3  of  notes  of  Board  of  Statutory  Consolidation  at  (•nd  of  rtidt'. 

i  S02.  [Am*d,  ltN>9.]  This  article  not  applicable  to 
•crrlee  of  •animoms,   or  certain   otlaer  proceiis. 

This  article  except  the  last  section  does  not  apply  to  the  ser- 
vice of  a  summons,  or  other  process;  or  of  a  paper  to  bring  a 
party  into  contempt:  or  to  a  case  where  the  mode  of  .service  is 
specially  prescribed  by  law. 

M.,  I  418  and  part  of  Id.,  I  408.  Ani'd  by  L.  1909,  cb.  60,  §  3.  Sec 
note  46  of  note*  of  Board  of  Statatory  Consolidation  at  end  of  code. 
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ARTICIiB   FOURTH. 

(See  43   Hun.   95.) 

Discovery  of  hooks  and  papers. 

Sec.  803.  Court    may    direct    discovery    of    books,    etc. 

804.  Rules  to  prescribe  the  cases,   etc. 

805.  Petition  for  discovery,    and  order  thereupon. 

806.  Order,    when   and   by   whom   vacated. 

807.  Proceedings    upon    the   return   of   the   order. 

808.  Penalty   for  disobedience. 

809.  Effect    of   papers,    etc.,    produced. 

1  803.  (Am'd,  19099  1018.1  The  oonrt  may  direct  discovery 
of  bookii,  et  cetera. 

A  court  of  record,  other  than  a  justices*  court  in  a  city,  has 
power  to  compel  a  party  to  an  action  pending  therein,  to  produce 
and  discover,  or  to  give  to  the  other  party,  an  inspeelion  and 
copy,  or  permission  to  talce'a  copy  or  photograph  of  a  book,  docu- 
ment, or  other  paper,  or  to  make  discovery  of  any  article  or 
property,  in  his  possession  or  under  his  control,  reflating  to  the 
merits  of  the  action,  or  of  the  defense  therein. 

2  R.  S.  190.  fi  21,  conHolldatod  with  Co.  Proc,  |  388.  Am'd  by  L  1909 
cb.  173;  L.  1913,  ch.  86.     In  effect  Sept.  1,  1913.  j      .   *^    . 

I  894.  Rnles   to  prescribe  tlae  casest  etc. 

The  general  rules  of  practice  must  prescribe  the  cases  in  wUdi 
a  discovery  or  inspection  may  be  so  compelled,  and  the  pro- 
ceedings for  that  purpose,  where  the  same  are  not  prescribed  in 
this  act. 

Id.,   i  22,   un*d.    See   Rules  14-10. 

I  SOS.  Petition  for  discorery,  and  order  tberenpon. 

To  entitle  a  party  to  procure  such  a  discovery  or  inspection, 
he  must  present  a  petition,  praying  therefor,  and  verified  by 
affidavit,  to  the  court,  or  to  a  judge,  authorized  to  make  an 
order  in  the  action;  upon  which  an  order  may  be  made,  directmg 
the  party,  against  whom  the  discovery  or  inspection  is  sought 
to  allow  it,  or,  in  default  thereof,  to  show  cause  before  the 
court,  at  a  time  and  place,  and  upon  a  notice,  therein  specified, 
why  the  prayer  of  the  petition  should  not  be  granted;  and,  if 
necessary  or  proper,  that  his  proceedings  be  stayed  until  the 
hearing  of  the  application,  although  the  stay  exceeds  twenty 
days. 

Id..    |{   23   and   25. 

I  806.  Order,  wben  and  by  vrbom  Taeated. 

An  order,  made  as  prescribed  in  the  last  section,  may  be 
vacated,  by  the  judge  who  granted  it,  or  by  the  court,  upon 
satisfactory  proof,  by  affidavit: 

1.  That  it  ought  not  to  have  been  granted,  or  that  it  has  been 
complied  with;  or, 

2.  That  the  party  required  to  make  the  discovery,  or  permit 
the  inspection,  has  not  the  possession  or  control  of  the  book, 
document,  or  other  paper,  directed  to  be  produced  or  inspected. 

M.,   I   24. 

I  89T.  Proceedlnsn  upon  tbe  retnrn  of  tbe  order. 

Upon  the  return  of  the  order  to  show  cause,  the  court  may 
make  such  an  order,  with  respect  to  the  discovery  or  inspeetioa 
prmyed   for,   as  justice  requires.     Whert  •ithor   is  dirsetid,  ft 
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referee  may  be  appointed  by  the  order,  to  direct  and  Buperin- 
tend  it;  whose  certificate,  unless  set  aside  by  the  court,  is  pre- 
sumptive, and,  except  in  proceedings  for  contempt,  conclusive 
evidence  of  compliance  or  non-compliance  with  the  terms  of  the 
order.  A  fixed  sum,  not  exceeding  twenty  dollars,  may  be 
added  to  the  costs  of  the  motion,  for  the  fees  of  the  referee. 
SabstltQte  for  2  R.  S.  200,  $  26.  and  part  of  Co.  Proc.,  8  S88. 

9  80N.  Penalty-  for  dl«obedtence. 

Where  an  order,  made  as  prescribed  in  the  last  section,  directs 
a  discovery  or  in8i)ection,  the  party  in  whose  behalf  it  was 
made,  may,  upon  proof,  by  affidavit,  that  the  adverse  party 
has  failed  to  obey  it,  and  upon  notice  to  him,  apply  to  the  court, 
for  an  order  to  punish  him  for  the  failure.  Upon  the  hearing 
of  the  application,  the  court  may,  upon,  the  payment  of  such  a 
snm,  for  the  expenses  of  the  applicant,'  as  the  court  fixes,  and 
opoQ  compliance  with  such  other  terms,  as  it  deems  just  to 
impose,  permit  the  party  in  default  to  comply  with  the  order 
for  a  discovery  and  inspection;  and,  for  that  purpose,  it  may 
direct  that  the  application  to  punish  him  stand  over  to  a  future 
time.     Upon  the  final  hearing  of  the  application  to  punish  the 

Earty  in  default,  the  court,  in  a  proper  case,  may  direct  that 
is  complaint  be  dismissed,  or  his  answer  or  reply  be  stricken 
out,  and  that  judgment  be  rendered  accordingly;  or  it  may 
make  an  order,  striking  out  one  or  more  causes  of  action, 
defences,  counterclaims,  or  replies,  interposed  by  him;  or  that 
he  be  debarred  from  maintaining  a  particular  claim  or  defence. 
In  relation  to  which  the  discovery  or  inspection  was  sought. 
Where  the  party  has  failed  to  obey  an  order,  allowing  an  inspec- 
tion by  the  adverse  party,  and  requiring  him  to  furnish  a  copy, 
or  permit  a  copy  to  be  taken,  the  court  may  also  direct  that  the 
book,  document,  or  other  paper,  be  excluded  from  being  given 
in  evidence:  or  it  may  punish  the  party  for  a  contempt;  or  both. 
Satatitute  for  2  R.  8.  200.  §  26,  and  part  of  Co.  Proc.,  f  888. 

i  809.  Effect  of  papers,  etc.,  produced. 

A  book,  document,  or  other  paper,  produced  under  an  order 
made  as  prescribed  in  this  article,  has  the  same  effect,  when 
«s€d  by  the  party  requiring  it,  as  if  it  was  produced  apon  notice, 
according  to  the  practice  of  the  court, 

2  E.  S.  200,  f  27  (2  Edm.  208). 
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article:  fifth. 

General  regulations  respecting  bonds  and  undertakings, 

fiec.   810.  BomlM,   undertakings,   etc.,   mast  be  acknowledged. 

811.  Party  mnnl  not  Join  with  his  sureties;  wUin  one  surotjr  Is  8uffl<  irnt. 

812.  Form    of   bond   or   undertaking;    affidavit   of   sureties;    approval  by 

court  or  judge. 
.    813.  When  several  sureties  may  Justify  each  In  a  smaller  sum. 
813-a.   Further  protection  for  undertakings  In  certain  cases. 
814.  Bonds,   etc.,    to  the  people  or  a  public  officer  for  the  benefit  of  a 

suitor. 
81  Ti.  Bonds,  etc.,  not  affected  by  change  of  parties. 
81G.  Id.;  to  be  filed. 

I  810.  [Am'd,  1877.]  Bonds,  andertaklnars,  etc.,  must  be 
aclcnoivledired. 

A  bond  or  undertaking,  given  in  an  action  or  special  proceed- 
ing, as  prescribed  in  this  act,  must  be  acliuowledijed  or  proved, 
and  certified,  in  like  manner  as  a  deed  to  be  recorded. 

See   Rule  5. 

8  811.  [Am'd,  1S9S.]  Party  need  not  Join  wltli  kin  Mure- 
ties;   'wben    one    Barety   1«    safflcient. 

Where  a  provision  of  this  act  requires  a  bond  or  undertaking, 
with  sureties,  to  be  given  by,  or  in  behalf  of,  a  party  or  other 
person,  he  need  not  join  with  the  sureties  in  the  execution 
thereof,  unless  the  provision  requires  him  to  execute  the  same: 
and  the  execution  thereof  by  one  surety  is  sufficient,  although 
the  word  *'  sureties,"  is  used,  unless  the  provision  expressly  re- 
quires two  or  more  sureties;  and  the  execution  of  any  such  l»ond 
or  undertaking  by  any  fidelity  or  surety  company  autliorized  by 
the  laws  of  this  State  to  transact  business,  shall  bo  equivaleut 
to  the  execution  of  said  bond  or  undertaking  by  two  sureties, 
and  such  company,  if  excepted  to,  shall  justify  through  its  officers 
or  attorney  in  the  manner  required  by  law  of  fidelity  and  surety 
companies.  Any  such  company  may  exe«Mite  any  such  bon.1  or 
undertaking  as  surety  by  the  hand  of  its  officers,  or  attorney, 
duly  authorized  thereto  by  resolution  of  its  board  of  directors;  a 
certified  copy  of  which  resolution,  under  the  seal  of  said  com- 
pany, shall  be  filed   with  each   bond  or  undertaking. 

L.   1805,   cb.   510. 


I  812.  [Am*d,  1805,  1809,  1001.]  Form  of  bond  or  nnder- 
taking:;   affidavit  of  MuretleM;  approval  by  court   or  Jadse. 

A  bond  or  undertaking,  executed  by  a  surety  or  sureties,  as 
prescribed  in  this  act,  must  where  two  or  more  persons  extH'Ute 
it,  be  joint  and  several  in  form;  and,  except  when  executed  by  a 
fidelity  or  surety  company,  or  when  otherwise  expressly  pro- 
scribed by  law,  it  must  be  accompanied  with  the  affidavit  of  each 
surety,  subjoined  thereto,  to  the  effect  that  he  is  a  resident  of 
and  a  householder  or  a  freeholder  within  the  state,  and  is  worth 
the  penalty  of  the  bond,  or  twice  the  sum  specified  in  the  under- 
taking, over  all  the  debts  and  liabilities  which  he  owes  or  has 
incurred,   and    exclusive   of  property   exempt   by  law  from   levy 
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and  sale  under  an  execution.  A  bond  or  undertaking  given  by  a 
party  without  a  Burety  must  be  accompanied  by  his  affidavit  to 
the  same  effect.  The  bond  or  undertaking,  except  as  otherwise 
expressly  prescribed  by  law,  must  be  approved  by  the  court  be- 
fore which  the  proc»eeding  is  taken,  or  a  judge  thereof,  or  the 
judge  before  whom  the  proceeding  is  taken.  The  approval  must 
be  endorsed  upon  the  bond  or  undertaking.  The  surety  or  sure- 
ties or  the  representatives  of  any  surety  or  sureties  upon  the 
bond  heretofore  or  hereafter  executed,  of  any  trustee,  committee, 
guardian,  assignee,  receiver,  executor,  administrator  or  other 
liduciary,  shall  be  entitled  as  a  matter  of  right  to  be,  and  shall 
be,  discharged  from  liability  as  hereinafter  provided,  and  to  that 
end  may  on  notice  to  the  principal  named  in  such  bond  apply  to 
the  court  that  accepted  such  bond  or  to  the  court  of  which  the 
judge  that  accepted  such  bond  was  a  member  or  to  any  judge 
thereof,  praying  to  be  relieved  from  liability  as  such  surety  or 
sureties  for  the  act  or  omission  of  such  principal  occurring  after 
the  date  of  the  order  relieving  such  surety  or  sureties  hereinafter 
provided  for  and  that  such  principal  be  required  to  account  and 
give  new  sureties.  Such  notice  of  such  application  may  be 
served  on  said  principal  personally  within  or  without  the  state, 
or,  not  less  than  five  days  prior  to  the  date  on  which  such  appli- 
cation is  to  be  made,  unless  it  satisfactorily  appears  to  the  court, 
«r  a  judge  thereof,  that  personal  notice  cannot  be  given  with  due 
diligence  within  the  state,  in  which  case  notice  may  be  given 
in  guch  manner  as  the  court  or  a  judge  thereof  directs.  I*end- 
ing  the  hearing  of  such  application  the  court  or  judge  may  re- 
strain such  principal  from  acting  except  to  preserve  the  trust 
estate  until  further  order.  Upon  the  hearing  of  such  applica- 
tion if  the  principal  does  not  file  a  new  bond  in  the  usual  form 
to  the  satisfaction  of  the  court  or  judge  the  court  or  judge  must 
make  an  order  requiring  the  principal  to  file  a  new  bond  within 
such  reasonable  time  not  exceeding  five  days  as  the  conrt  or 
jndge  in  such  order  fixes.  If  such  new  bond  shall  be  filed  upon 
such  hearing  or  within  the  time  fixed  by  said  order  the  court 
or,  judge  must  thereupon  make  a  decree  or  order  requiring  the 
principal  to  account  for  all  his  acts  and  proceedings  to  and  in- 
cluding the  date  of  such  order  and  to  file  such  account  within 
a  time  fixed,  not  exceeding  twenty  days,  and  releasing  the  surety 
or  sureties  making  such  application  from  liability  upon  the  bond 
for  any  act  or  default  of  the  principal  subsequent  to  the  date  of 
such  decree  or  order.  If  the  principal  fail  so  to  file  such  new 
Iwnd  within  the  time  specified,  a  decree  or  order  must  be  made 
revoking  the  appointment  of  such  principal  or  removing  him 
and  requiring  him  to  so  account  and  file  such  account  within 
twenty  days.  If  the  principal  fail  to  file  his  account  as  in  this 
section  provided  such  surety  or  sureties,  or  representatives 
thereof,  may  make  and  file  such  account  with  like  force  and 
eflfect  as  though  made  and  filed  by  such  principal,  and  upon 
the  settlement  thereof  credit  shall  be  given  for  all  commissions, 
costs,  disbursements,  and  allowances  to  which  the  principal 
would  be  entitled  were  he  accounting,  and  allowance  shall  be 
made  to  such  surety  or  sureties  or  representative  for  the  ex- 
pease  incurred  in  so  filing  such  accoupt  and  procuring  the  settl'^- 
nient  thereof.  And  after  the  filing  of  an  account  as  required, 
0.'  permitted,  in  this  section  the  court  or  judge  must  upon  the 
petition  of  the  principal  or  surety  or  sureties  or  the  representa* 
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tives  of  any  such  surety  or  sureties,  issue  an  order  requiring  all 
persons  interested  in  the  estate  or  trust  funds  to  attend  a  set- 
tlement of  such  account  at  a  time  and  place  therein  specified  and 
upon  the  trust  fund  or  estate  being  found  or  made  good  and 
paid  over  or  properly  secured,  the  surety  or  sureties  shall  be  dis- 
charged from  any  and  all  further  liability  and  the  court  or  judge 
shall  settle,  determine  and  enforce  the  rights  and  liabilities  of  all 
parties  to  the  proceedings  in  like  manner  and  to  the  same  extent 
as  in  actions  for  an  accounting  in  the  supreme  court.  And  upon  • 
demand  made  in  writing  by  the  principal  such  surety  or  sure- 
ties, or  representatives  thereof,  shall  return  any  compensation 
that  has  been  paid  for  the  unexpired  portion  of  such  suretyship. 
L.  1805,  c\x.  611;  L.  1800,  ch.  726;  L.  1001,  ch.  524.    In  eflfoct  Sept.  1,  1901. 

S  813.  [Am'cl,  1894.]  Wlicn  seTeral  sureties  may  JnMtlfr 
eacU  In  a  Mnialler  Miiiit. 

But  Tthere  the  penalty  of  the  bond,  or  twice  the  sum  specified 
in  the  imdertaking  is  five  thousand  dollars  or  upwards,  the  court 
or  judge  may,  in  its  or  his  discretion,  allow  the  sum  in  which 
a  surety  is  required  to  justify  to  be  made  up  by  the  justification 
of  two  or  more  sureties  each  in  a  smaller  sum.  But  iu  that  case 
ji  surety  cannot  justify,  iu  a  sum  less  than  five  thousand  dollars, 
and  when  two  or  more  sureties  are  required  by  law  to  justify, 
the  same  person  cannot  so  contribute  to  make  up  the  sum  for 
more  than  one  of  them.  It  shall  be  lawful  for  any  party  of 
whom  a  bond  or  undertaking  is  required  to  agree  with  njs  sure- 
ties for  the  deposit  of  any  or  all  moneys  for  which  such  sure- 
ties are  or  may  be  held  responsible  with  a  trust  company  au- 
thorized by  law  to  receive  deposits,  if  such  deposit  is  otherwise 
proper,  and  for  the  safe-keeping  or  any  or  all  other  depositable 
assets  for  which  such  sureties  ^lay  be  held  responsible,  with  a 
safe-deposit  company  authorized  by  law  to  do  business  as  such, 
iu  such  a  manner  as  to  prevent  the  withdrawal  of  such  moneys 
and  assets,  or  any  part  thereof,  except  with  the  written  con- 
sent of  such  sureties,  or  an  order  of  the  court  made  on  such 
notice  to  them,  as  it  may  direct. 

L,    1804.   ch.   200. 

8  813-ft.  rAdded,  1918.]  Fartber  protection  for  undertak- 
InflTM  in  certain  cases. 

Where  an  undertaking  has  been  or  shall  be  given  in  any 
action  or  proceeding  the  court  may  in  its  discretion,  if  justice  so 
rP(iuires,  order  further  or  other  security  to  be  given  in  addition 
to  such  security.  I'pon  cause  shown  the  court  may  permit  an 
examination  or  re-exnniination  of  any  surety  upon  any  such 
undertaking.  rp(»n  such  examination  or  re-examination,  if  jus- 
tice so  reqiiires,  the  court  may  require  a  new  suret^v  or  sureties 
to  be  furnished  or  further  or  other  security  to  be  given  in  addi- 
tion to  the  security  already  given.  The  court  may  enforce  su»'*h 
order  by  any  disposition  of  the  action  or  proceeding  that  may  be 
proi)er. 

Added  by  L.   1013,  ch.   83.     In  effect  S<»pt.   1,   1013. 

S  814.  rAm*d,  1895.1  Bonds,  etc.,  to  the  people  or  a  public 
olltoer  for  tlie  benefit  of  n  Nnit<»r. 

Where  a   bond   or  undertaking  has  been  given,   as  prescril>ed 

by  law,  iu  the  course  of  an  action  or  a  special  proceedin£r»  to  the 
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people  or  to  a  public  officer,  for  the  benefit  of  a  partj'  or  other 
pemjQ  interested,  and  provision  i»  iit't  specially  made  by  law 
for  the  prosecution  thereof;  the  party  or  other  person,  so  in- 
terested, may  maintain  an  action  in  his  own  name,  for  a  breach 
of  the  condition  of  the  bond,  or  of  the  terms  of  the  undertaking; 
ap<;n  procuring  an  order,  granting  him  leave  »o  to  do.  Tlie 
order  may  be  made  by  the  couit,  in  which  the  action  is  or  was 
pending:  the  city  court  of  the  city  of  New-York,  or  a  county 
court,  if  the  bond  or  undertaking  was  given  in  a  special  pro- 
ceeding, pending  before  a  judge  of  that  court;  or,  in  any  other 
case,  by  the  supreme  court.  Notice  of  the  applicati<»n  therefor 
niust  be  given,  as  directed  by  the  court  or  judge,  to  the  persons 
interested  in  the  disposition  of  the  proceeds. 

L  1S95,  di.  946. 

i  S15.  Bonds,  etc.,  not  affected  by  change  of  parties. 

A  bond  or  undertaking,  given  in  yn  action  or  special  proceed- 
injr,  aK  prescribed  in  this  act,  continues  in  force,  after  the  sub- 
stituii:)L  of  a  new  party  in  place  of  an  original  party,  or  any 
other  change  nt  parties;  and  has  thereafter  the  same  force  and 
eflTwt.  as  if  then  given  anew,  in  conformity  to  the  change  of 
parties. 

1810.  Id.;  to  be  llle<1. 

A  bond  or  undertaking,  reqnire<i  to  be  given  by  this  act,  must 
be  filed  with  the  clerk  of  tlie  court;  e>Lcept  where,  in  a  special 
tti!(«,  a  different  disposition  thereof  is  directed  by  the  court,  or 
prenmbed  in  this  act. 

Co.  Proc.,  I  423,  am'd.     Sec  Rule  4. 
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ARTICLD    SIXTH. 

9cc.  817.  Conaolldating  canses   In  same  court. 

818.  Id.;   In  different  courts. 

810.  Id.;  by  plaintiff. 

820.  Interpleader  by   order  in  certain   cases. 

820-a.  Suit  by  debtor,    demandlDg  Jndgmcut  of  Interpleader. 

821.  DlKmlHsal   of   complaint   for  n^lect   to  servo  summons. 

822.  Id.;  for  neglect  to  proceed. 

82^{.  Feigned  issties  abollMhed,   and  order  for  trial  substituted. 

824.  Summons  and  pleadings,   to  be  filed  within  teu  <laja  aftsr  ■•rrletb 

825.  Papers  in  special  proceedings;   where  to  be  filed.  ' 

826.  Publication,  where  no  newnpaper,  etc.,  in  county. 

827.  Special  references  in  certain  cases. 

f  817.  CoiiBolldatliiv  eanseM  In  same  eomrt. 

Where  wWO  or  more  actions,  in  favor  of  the  same  plaintiff 
against  the  same  defendant,  for  causes  of  action  which  may  be 
joined,  are  ponding  in  the  same  coTirt.  the  court  may,  in  its  dis- 
cretion, by  wder,  consolidate  any  or  all  of  them,  into  one  action. 

2  R.  8.  883,  §  86  (2  Edm.  308). 

(  818.   Id. I   In   dlfierent    conrta. 

Where  one  of  the  actions  is  pending  in  the  supreme  court,  and 
another  Is  ponding  in  another  court^.the  supreme  court  may,  by 
order,  remove  to  itself  the  action  m  the  other  court,  and  con- 
solidate it  with  that  in  the  supreme  court. 

Id.,  I  37. 

S  819.  Id.  I  by  plaintiff. 

Where  separate  actions  are  commenced  against  two  or  more 
joint  and  several  debtors,  in  the  same  coart,  and  for  the  same 
cause  of  action,  the  plaintiff  may,  in  any  stage  of  the  proceed- 
ings, consolidate  them  Into  one  action. 

Id.,   I  88. 

9    820.   [Am'd*    1894.]      Interpleader    by    order   In    certain 


A  defenuant  tigainst  whom  an  action  to  recover  upon  a  con- 
tract, or  an  action  of  ejectment,  or  an  ^ction  to  recover  a  chattel 
is  pending,  may,  fii  any  time  before  answer,  upon  proof,  by  affi- 
davit, th9^  a  person,  not  a  party  to  the  action,  mases  a  demand 
against  him  for  the  same  debt  or  property,  without  collusion 
with  him,  apply  to  the  court,  upon  notice  to  that  person  and  the- 
adverse  party,  for  an  order  to  substitute  that  person  in  his  place, 
and  to  discharge  him  from  liability  to  either,  on  his  paying  into 
court  the  amount  of  the  debt,  or  delivering  the  possession  of  the 
property,  or  Its  value,  to  such  person  as  the  court  directs;  or 
upon  it  appearing  that  the  defendant  disputes,  in  whole  or  in 
part,  the  liability  as  assorted  against  him  by  different  claimants, 
or  that  he  has  some  interest  in  the  subject-matter  of  the  con- 
troversy which  he  desires  to  assert,  his  application  may  be  for 
an  order  joining  the  other  claimant  or  claimants  as  co-defendants 
with  him  in  the  action.  The  court  may,  in  its  discretion,  make 
such  order,  upon  such  terms  as  to  costs  and  payments  into  oonrt 
of  the  amount  of  the  debt,  or  part  thereof,  or  delivery  of  the 
possession  of  the  property,  or  its  value  or  part  thereof,  as  may  be 
just,  and  thereupon  the  entire  controversy  may  be  determined  in 
the  action. 
U  18&4,  ch.  240.    See  Banking  Law.  |  115. 
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I  820-0.  [Added,  1008.]  Salt  br  debtor,  demandlnar  Jador- 
■lent  of  Interpleader. 

When  any  sum  of  money  shall  be  due  and  payable  under  or 
on  account  of  a  contract,  and  the  whole,  or  any  part  thereof, 
exceeding  fifty  dollars  in  amount,  shall  be  claimed  or  demanded 
by  adverse  claimants  thereto,  the  debtor  may  bring  suit  in  any 
coart  haTing  jurisdiction  thereof,  and  of  the  parties,  demanding 
judgment  of  interpleader,  and  that  the  debtor  be  permitted  to 
pay  the  amount  of  the  debt  into  court,  and  that  such  debtor 
npon  such  payment  into  court  be  discharged  from  any  further 
liability  to  any  of  the  parties  to  the  action.  When  service  of 
the  snmmons  and  complaint  shall  have  been  made  upon  all  such 
claimants,  the  plaintiff  may  make  application,  by  petition  or 
apon  affidavits  for  a'n  order  permitting  and  directing  the  plaintiff 
to  pay  the  amount  of  the  debt  into  court,  and  that  the  plaintiff, 
npon  the  payment  into  court  of  the  amount  of  the  debt  as  re- 
quired by  the  order,  be  discharged  from  any  further  liability  to 
any  of  the  defendants  in  such  action,  and  the  court,  upon  satis- 
factory proof  by  affidavit  or  otherwise,  as  the  court  may  require, 
of  the  facts  alleged  in  the  complaint,  and  thatUhe  whole  or  part 
of  the  debt  is  claimed  adversely  by  the  defendants  without  any 
collusion  on  the  part  of  the  plaintiff,  and  that  the  amount  thereof 
is  not  in  dispute  may  make  such  an  order,  npon  such  terms  as 
to  costs  and  disbursements  payable  out  of  the  money  so  adversely 
claimed  as  to  the  court  may  seem  just,  and  upon  the  payment 
into  court  of  the  amount  of  such  debt,  and  complying  with  the 
terms  of  such  order,  the  plaintiff  shall  stand  discharged  from  any 
farther  liability  to  any  of  the  defendants  in  said  action  upon 
account  of  such  debt  and  contract.  Notice  of  such  application, 
together  with  copies  of  the  pafiers  upon  which  the  same  is  made, 
shall  be  personally  served  on  each  of  the  defendants,  at  least 
fivp,  and  not  more  than  fifteen  days  before  the  return  day  thereof. 
Added,  L.   1908,   eh.     SMw    In  effect  Sept.    1,   1008. 

i  821.   [Am*d,   1877.]    DlBmliTBal   of  eomplaint   for   negrleet 
to  serve  ■nminonM. 

Where,  in  an  action  again.st  two  or  more  defendants,  the  plain- 
tiff unreasonably  neglects  to  serve  the  summons  upon  one  or 
more  of  them,  without  whose  presence  a  complete  determination 
of  the  controversy  cannot  be  had,  the  court  may,  in  its  discretion, 
npon  the  application  of  ji  defendant,  who  has  appeared  in  the 
action,  dismiss  the  complaint  as  against  him,  and  render  judg- 
ment accordingly. 

SvlMtitate  for  CJo.   Proc.,   part  of   {   2T4. 

I  S22.  [Aai*d.  1879.]    Id.;  for  negrleet  to  proceed. 

^Tiere  the  plaintiff  unreasonably  neglects  to  proceed  in  the  ac- 
tion against  the  defendant,  or  one  or  more  defendants  against 
whom  a  separate  judgment  may  be  taken,  the  court  may  in  its 
discretion,  upon  the  application  of  the  defendant  or  defendants, 
or  any  of  them,  against  whom  he  so  peglects  to  proceed,  dismiss 
the  complaint  as  against  the  moving  party  or  parties,  and  render 
judgment  accordingly. 

Id.    See  Rule   36. 

f  823.   Felirned     faanea     aboltiihed,     and     order    for     trial 
■abstltated. 

Feigned  issues  haVe  been  abolished.  In  a  case  where  neither 
party  can,  as  of  right,  require  a  trial  by  jury  of  an  issue  of  fact 
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arising  upon  the  pleadinj?H,  or  where  a  qiiestiou  of  fact,  not  in 
issue  upon  the  pleadings,  is  to  be  tried,  an  order  for  the  trial 
thereof  by  a  jury  may  be  made,  stating,  distinctly  and  plainly, 
the  questions  of  fact  to  be  tried.  Such  an  order  is  the  only  au- 
thority necessary  for  the  trial* 
Co.  Proc'.,   I  72.     See  Rule  31. 

1  824.    Smnmonfl    and    pleadlngrsy    to    be    filed    'vrltl&ln    t«B 
AwLTu  after  service. 

The  summons,  and  each  pleading  in  an  action,  must  be  filed 
with  the  clerk,  by  the  party  in  whose  behalf  it  is  served,  within 
ten  days  after  the  service  thereof.  If  the  party  fails  so  to  file  it. 
the  adverse  party,  on  proof  of  the  failure,  is  entitled,  without 
notice,  to  an  order  from  the  judge,  that  it  be  filed  within  a  time 
specified  in  the  order,  or  be  4^emed  abandoned. 

Id.,  f  410. 

{   826.     Papers  in  special  proceedlaeai  Trhere  to  be  lllcd. 

A  return  or  other  paper  in  a  special  proceeding,  where  no 
other  disposition  thereof  is  prescribed  by  law,  must  be  filed,  and 
an  order  therein  must  be  entered,  with  the  clerk  of  the  county  in 
which  the  special  'proceeding  is  taken,  if  it  is  before  a  county 
officer,  or  a  judge  of  a  court  established  in  a  city;  if  before  a  jus- 
tice of  the  supreme  court,  with  the  clerk  of  a  county  designated 
by  the  justice;  or,  if  no  designation  is  made  by  him.  of  a  county 
where  one  of  the  parties  resides. 

L.   1847,   ch.  470,   f  20.  am'd. 

§   826.      [Am'd,   1877,   1017.]    Pnblicationy  wbere   no   news- 
paper, etc.,  In  conntF  or  city. 

1.  Where  a  notice,  or  other  proceeding,  is  required  by  law  to  be 
published  in  a  newspaper  published  in  a  county,  and  no  news- 
paper is  published  therein,  or  to  be  published  oftener  than  any 
newspaper  is  regularly  published  therein,  the  publication  may  be 
made  in  a  newspaper  of  an  adjoining  county,  except  where  special 
provision  is  otherwise  made  by  law. 

2.  Where  a  notice  or  other  proceeding  is  required  by  law  to  be 
published  in  a  newspaper  in  a  countj-  which  contains  a  city 
having  no  newspaperj  or  to  be  published  in  a  newspaper  in  such 
city,  the  publication,  if  so  required  to  be  made  in  the  county,  mar 
be  made  either  in  the  county  or  in  a  city,  outside  the  county, 
adjoining  such  city  in  which  no  newspaper  is  published;  or.  if 
so  reouired  to  be  made  in  the  city  in  .which  no  newspaper  is 
published,  the  publication  may  be  made  in  such  adjoining  city 
of  another  county. 

2  R.  S.  fi52,  S  10.  Am'd  by  L.  1877,  ch.  416;  L.  1»17,  ch.  248.  in  effect 
Sept.   1,    1917. 

S   827.    [Am'd,   1877.]    Special   references  In   certain   eases. 

Where  a  provision  of  this  act  authorizes  the  court  to  approve 
an  undertaking,  or  the  sureties  thereto:  or  to  make  an  examina- 
tion or  inquiry;  or  to  appoint  an  appraiser,  receiver,  or  trustee; 
it  may  direct  a  reference  to  one  or  more  persons  designated  in  the 
order,  either  to  make  the  approval,  examination,  inquiry  or  ap- 
pointment, or  to  report  the  facts  to  the  court,  for  its  action  there- 
upon. And  where,  according  to  the  practice  of  the  court  of 
chancery,  on  the  31st  day  of  December,  1S4f>,  a  matter  was  refei^ 
able  to  the  clerk,  or  to  a  master  in  chancery,  a  court  having  au- 
thority to  act  thereupon,  may  direct  a  reference  to  one  or  more 
persons,  designated  in  the  order,  with  the  powers  which  were 
possessed  by  the  clerk,  or  the  master  in  chancery,  except  when 
it  is  otherwise  specially  prescribed  by  law. 

Modelled  upon  first  sentence  of  L.  ■'P47,  ch.  230,  |  77. 
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CHAPTER  IX. 
Evidence. 

riTLB    I.  -  G«Ber»1  BeiraUtiovi  reapeetlnff  BrideBMy  uid  tk«  C^iftpttoMf 

ua<i  Mode  uf  KxnuiiBAtioii  of  a  Wltaesi. 

TITLE  ii.     Gimiielliiig  th«  AiMBdmBCt  Mid  T«lilMOKr  •£  *  WlftMll. 

TITLE  111.  -  Deii||ftIttOBS. 

TITLE  IT.-I^CBHeBUrr  STldrae*. 

tITLB   r^MlMtllMMBiProTliUu* 

TITLE  L 

General  i^g^ilations  reBpectine  evidence,  and  the  competency 
and  mode  of  examination  of  a  witness. 

Article  1.  Competoncf  of  a  witnems;  ovldcnee  In  particular  cases. 
2.  Administration  of  an  oath  or  affirmation. 

article:  first. 

Competency  of  a  witness;  evidence  in  particular  cases. 

S-T,  828.  No  wltneaa  to  be  ezdoded  by  reason  of  interest,  etc. 
N29.  When  party,   etc.,  cannot  be  examimHl. 

830.  Testimony   of   party   or  witness   since  deceased   or   insane    or  who, 

being  a  nonresident,   has  departed  from  the  state,   together  with 
all  exhibits  or  documents  proved  during  such  testimony. 

831.  When  hnsbaiid  and  wife  not  competent  witnesHes.     When  competent. 
ii32,  Conriction  for  crime  n<Jt  to  exclude  wttnesH;  how  conviction  proved. 

833.  Clergymen,  etc.,  not  to  disclose  confessions. 

834.  Physicians  not  to  disclose  professional  infurmatlon. 

h35.  Attorneys  and  counsellors  not  to  dlKclose  communications. 

S3fl.  Application  of  the  last  three  sections. 

837.  When  witness  not  excused  from  testifying. 

838.  Evidence  of  party  may  be  rebutted. 

839.  Admission  by  member  of  corporation. 

840.  Seal.  prcKumptlve  evidence  of  consideration. 

841.  Presnmptlon  of  death  In  certain  cases. 

841  a.  Testimony  of  surveyor  and  proof  of  standard  of  meaaoremeBt. 
•Mlb.  Trial  and  burden  of  proof  of  contributory  xies^Ugence, 
841b.  Becltals  aa  to  heirship  in  deeds. 

rS2g.  No  wltneiis   to   be  excluded  by  reaaon   of  Intereat, 
etc. 

Except  38  otherwise  specially  prescribed  in  this  title,  a  person 
sbtU  not  be  excluded  or  excused  from  beiiip  a  witness^  by  reason 
^f  his  or  her  interest  in  the  event  of  an  action  or  special  procccd- 
in?:  or  because  he  or  she  is  a  party  thereto;  or  the  husbaiid  or 
wife  of  a  party  thereto,  or  of  a  person  in  whose  behalf  an  action 
or  Epecial  proceeding  is  brought,  prosecuted,  opposed,  or  defended. 

Co.  Proc..  S  398;  and  U  1867.  cb.  887.  §  1. 

f  Sai».    [Am'd,   18TT,   1881.]      ^VTben   partT*   etc.,   cannot   be 
examined. 

Tpoa  the  trial  of  an  action,  or  the  hearing  upon  the  merits  of  a 
special  proceeding,  a  party  or  a  person  interested  in  the  event,  or 
»  person  from,  through  or  under  whom  such  a  party  or  interested 
pewcin  derives  his  interest  or  title,  by  assignment  or  otherwise 
shall  not  be  examined  as  a  witness  in  his  own  behalf  or  interest, 
or  in  behalf  of  the  party  succeeding  to  his  title  or  interest  against 
the  executor,  administrator  or  survivor  of  a  deceaswl  person,  or 
the  wmmittc»€  of  a  lunatic,  or  a  person  d€»riving  his  title  or  inter- 
wt  from,  through  or  under  a  ileceased  person  *or  lunatic,  by  as- 
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signmeut  or  otherwise,  concerning  a  personal  transaction  or  com* 
munication  between  the  witness  and  the  deceased  person  or  luna- 
tic, except  where  the  executor,  administrator,  survivor,  commit- 
tee or  person  so  deriving  title  or  interest  is  examined  in  his  own 
behalf,  or  the  testimony  of  the  lunatic  or  deceased  person  is 
given  in  evidence  concerning  the  same  transaction  or  communi- 
cation. A  person  shall  not  be  deemed  interested  for  the  purpose 
of  this  section,  by  reason  of  being  a  stockholder  or  officer 
of  any  banking  corporation  which  is  a  party  to  the  action  or  pro- 
ceeding, or  interested  in  the  event  thereof. 

Substitute  for  Co.  Proc.  i  390.  Am'd  by  L.  1877,  eta.  416;  L.  1S81.  ch. 
703,  In  effect  Aug.   19,   1881.  • 

§  830.  [Am'dy  1S9S,  1896,  ISOS,  lOll,  1918.]  Testimony 
And  exhibits  upon  former  trial  And  hearing:;  iThen  to  he 
read  or  arlven  In  evidence  at  another  trial  or  hearlna:. 

Where  a  party  or  witness  has  died  or  become  insane  or,  being 
a  nonresident  of  this  state  has  departed  from  the  state  or,  being 
a  resident  of  the  state  has  departed  therefrom  by  reason  of 
military  or  naval  service  under  the  state  or  United  States,  since 
or  during  the  trial  of  an  action  now  or  hereafter  pending,  or  since 
or  during  the  hearing  upon  the  merits  of  a  special  proceeding 
now  or  hereafter  pending,  the  testimony  of  the  decedent  or  in- 
sane person  or  of  such  absentee,  or  of  any  person  who  is  ren- 
dered incompetent  by  the  provisiofis  of  the  last  section,  taken  or 
read  in  evidence  at  the  former  trial  or  hearing,  or  at  the  same 
trial  or  hearing,  either  in  court  or  before  the  same  or  a  new 
referee,  together  with  all  exhibits  and  documents  read  in  evidence 
in  connection  with,  or  as  a  part  of  the  giving  of  such  testimony, 
may  be  given  or  read  in  evidence  at  a  new  trial  or  hearing  or  at 
a  continuation  of  the  same  trial  or  hearing  either  in  court  or 
before  the  same  or  a  new  referee,  or  upon  any  subsequent  trial 
or  hearing,  either  in  court  or  before  the  same  or  a  new  referee, 
of  the  same  subject  matter  in  the  same  or  another  action  or 
special  proceeding  between  the  same  parties  to  such  former  trial 
or  hearing  or  their  legal  representatives,  by  either  party  to  such 
new  trial  or  hearing,  or  to  such  continuation  of  the  same  trial  or 
hearing  either  in  court  or  before  the  same  or  a  new  referee,  or  to 
such  subsequent  action  or  special  proceeding  either  in  court  or 
before  the  same  or  a  new  referee,  subject  to  any  other  legal 
objection  to  the  competency  of  the  witness,  or  to  any  other  legal 
objection  to  his  testimony  or  any  question  put  to  him,  or  to  any 
other  legal  objection  to  such  exhibits  and  documents.  Such 
testimony,  exhibits  and  documents  proven  by  oath  to  have  been 
so  previously  taken  or  read  in  evidence  may  be  so  given  or  read  in 
evidence;  or  the  original  stenographic  notes  of  such  testimony 
taken  by  a  stenographer  who  has  since  died  or  become  incom- 
petent  may  be  so  read  in  evidence  by  any  person  whose  com- 
petency to  read  the  same  accurately  is  established  to  the  satis- 
faction of  the  court  or  officer  presiding  at  the  trial  of  such  action 

or  special  proceeding. 

Am'd  by  L.  1893.  eh.  595;  L.  1896,  ch.  663;  L.  1899,  ch.  852;  L.  1811. 
ch.  764;  L.  1918,  ch.  64.  in  effect  »ept.   1.   1918. 

S  ftai.  [Am'd,  1877,  1879,  1880,  1887,  1915.]  "When  h«Bhaad 
and  ivlfe  not  competent  witnesses;  'when  competent. 

A  husband  or  wife  is  not  competent  to  testify  against  the  other, 
upon  the  trial  of  an  action,  or  the  hearing  upon  the  merits  of  a 
special  proceeding,  founded  upon  an  allegation  of  adultery,  except 
to  prove  the  marriage  or  disprove  the  allegation  of  adultery. 
However,  if  upon  such  trial  or  such  hearing  the  party  against 
whom  the  allegation  of  adultery  is  made  produces  evidence  tend- 
ing to  prove  any  of  the  defenses  thereto  mentioned  in  aection 
seventeen  hundred  and  fifty-eight  of  this  act,  the  other  party  ia 
competent  to  testify  in  disproof  of  any  such  defense.    A  nuBlmnd 
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or  wife  shall  not  be  compelled,  or  without  consent  of  t4ie  other  if 
liriDg,  allowed  to  disclose  a  confidential  communication  made  by 
one  to  the  other  during  marriaj?e.  In  an  action  for  criminal  con- 
Tersation.  the  plaintiff^s  wife  is  not  a  competent  witness  for  the 
plaintifif,  but  she  is  a  competent  witness  for  the  defendant,  as  to 
any  matter  in  controversy;  except  that  she  cannot,  without  the 
plaintiffs  consent,  disclose  any  confidential  communication  had 
or  made  between  herself  and  the  plaintiff. 

L,  1867.  ch.  887,  ff  2  and  8  (7  Bdm.  198),  am'd;  L.  1877,  ch.  416;  L. 
1879,  cb.  542;  L.  1880,  cb.  140;  L.  1887,  cb.  103;  L.  1915,  ch.  181,  in 
effect  AprU  3,   1916. 

f  832.  [Aim*d»  1879.]  Conviettoift  for  crime  not  to  exclmde 
wltneaai  ho^vw  conviction  proved. 

A  person,  who  has  been  convicted  of  a  crime  or  misdemeanor 
is  notwithstanding  a  competent  witness  in  a  civil  or  criminal  ac- 
tion or  special  proceeding;  but  the  conviction  may  be  proved,  for 
the  purpose  of  affecting  the  weight  of  his  testimony,  either  by 
the  record,  or  by  his  cross-examination,^  upon  which  he  must 
answer  any  question,  relevant  to  that  inquiry;  and  the  party 
erosB-examiuing  him  is  not  concluded,  by  his  answer  to  such  a 
question. 

See  I  2008,  post.    See  Penal  Code.  I  714. 

i  833.  Clersirmeny  ete.y  not  to  disclose  confenBlonv. 

A  clergyman,  or  other  minister  of  any  religion,  shall  not  be 
allowed  to  disclose  a  confession  made  to  him,  in  his  professional 
character,  in  the  course  of  discipline,  enjoined  by  the  rules  or 
practice  of  the  religious  body,  to  which  he  belongs. 

2  R.  8.  406,   I    72,   am'd. 

I  834.  [Ajn'd,  1904,  1906.1  Pl&ynlctanB  or  professional 
rcfflatered  nnrses  not  to  disclose  professional  In- 
formation. 

A  person  duly  authorized  to  practice  physic  or  surgery,  or  a 
professional  or  registered  nurse,  shall  not  be  allowed  to  disclose 
an  J  information  which  he  acquired  in  attending  a  patient,  in  a 
professional  capacity,  and  which  was  necessary  to  enable  him  to 
act  in  that  capacity;  unless,  where  the  patient  is  a  child  under 
the  age  of  sixteen,  the  information  so  acquired  indicates  that 
the  patient  has  been  the  victim  or  subject  of  a  crime,  in  which 
case  the  physician  or  nurses  may  be  required  to  testify  fully  in 
relation  thereto  upon  any  examination,  trial  or  other  procetiding 
in  which  the  commission  of  such  crime  is  a  subject  of  inquiry. 

Id.,  I  73;  U  1904,  ch.  331;  L.  1905,  ch.  331.     In  effect  Sept.   1,   1906. 

i  885.  [Am'dy  1890.]  Attorneys  and  counsellors  not  to 
diaclase  eommnnleatlons. 

An  attorney  or  counsellor  at  law  shall  not  be  allowed  to  dis- 
close a  communication,  made  by  his  client  to  him,  or  his  advice 
given  thereon,  in  the  course  of  his  professional  employment,  nor 
shall  any  clerk,  stenographer  or  other  person  employed  by  such 
attorney  or  counsellor  be  allowed  to  disclose  any  such  commuui- 
eation  or  advice  given  thereon. 

L.  1806.  ch.  5»4.     In  effect  Sept.  !•  1890. 

§  838.  [Ani'd,  1893,  1899,  1904.]  Application  of  the  last 
tkpee  aeetlons.  , 

The  last  three  sections  apply  to  any  Examination  of  a  person 
as  a  witn(>ss  unless  the  provisions  thereof  are  expressly  waived 
•  upon  the  trial  or.  examination  by  the  person  confessing,  the  pa- 
tient or  the  client.  But  a  physician  or  surgeon  or  a  professional 
or  r^»ten.»d  nurse,  may  upon  a  trial  or  examination  disclose 
any  information  as  to  the  mental  or  physical  condition  of  a 
pati«»nt  who  is  deceased,  which  he  acquired  in  att<'nding  such 
patic^nt  professionally,  except  confidentini  communications  and 
such  faots  as  would  tend  to  disgrace  the  memf)ry  of  the  patient, 
when  the  provisions  of  section  eight  hundred  and  thirty-four  have 
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been  expressly  waived  on  such  trial  or  examination  by  the   per- 
sonal representatives  of  the  deceased  patient,  or  if  the  validity 
of  the  last  will  and  testament  of  a^uch   deceased  patient    is    in 
question,   by   the  executor  or  executors  named  in   said  will,    or 
the  surviving  husband,  widow  or  any  heir-at-law  or  any  of   the 
next  of  kin,  of  such  deceased,  or  any  other  party   in  interest. 
But  nothing  herein  contained  shall  be  construed  to  disqualify-  an 
attorney  in  the  probate  of  a  will  heretofore  executed  or  ofifered 
for  probate  or  hereafter  to  be  executed  or  offered  for  probate 
from  becoming  a  witness,  as  to  its  preparation  and  execution  in 
case  such  attorney  is  .one  of  the  subscribing  witnesses  thereto. 
In  an  action  for  the  recovery  of  damages  for  a  personal  injury 
the  testimony  of  a  physician  or  surgeon,  or  of  a  professional  or 
registered   nurse  attachea   to  any   hospital,   dispensary   or  other 
charitable  institution    as   to    information    which   be   acquired    in 
attending  a  patient  in  a  professional  capacity,  at  such-  hospital, 
dispensary,  or  other  charitable  institution  shall  be  taken  before 
a  referee  appointed  by  a  judge  of  the  court  in  which  such  action 
is  pending;  provided,  however,  that  any  judge  of  such  court  at 
any  time  in  his  discretion  may,  notwithstanding  such  depQ.sition, 
order  that  a^ubpoena  issue  for  the  attendance  and  examination 
of  such  physician  or  surgeon  or  professional  or  registered  nnrse, 
upon  the  trial  of  the  action.     In  such  case  a  copy  of  the  order 
shall  be  served,  together  with  the  subpoena.     Sections  eight  hun- 
dred  and    seventy-two,   eight   hundred   and   seventy- three,    eijirht 
hundred  and  seventy-four,  eight  hundred  and  seventy-five,  eight 
hundred  and  seventy-six,  eight  hundred  and  seventy-nine,  eight 
hundred  and  eighty,  eight  hundred  and  eighty-four  and  eight  hun- 
dred and  eighty-six   of  this   code  apply   to   the   examination  of 
a  physician  or  surgeon  or  a  professional  or  registered  nurse,  as 
prescribed  in  this  section.    The  waivers  herein  provided  for  mnst 
be  made  in  open  court,  on  the  trial  of  the  action,  or  proceeding, 
and  a  paper  executed  bj'  a  party  prior  to  the  trial,  providing  for 
such  waiver  shall  be  insufficient  as  such  a  waiver.     But  the  at- 
torneys for  the  resi>€ctive  parties,  may  prior  to  the  trial,  stipa- 
late  for  such  waiver,  and  the  same  shall  be  sufficient  thereof. 

L.  1893,  ch.  205;  L.  1890.  ch.  53;  L.  1004,  ch.  331.    In  effect  Sept  1.  19<M. 


{  837.  When  -vritnemi  not  excnaed  from  testtfylnir* 

A  competent  witness  shall  not  be  excused  from  answering  a 
relevant  question,  on  the  ground  only  that  the  answer  may  tend 
to  establish  the  fact,  that  he  owes  a  debt,  or  is  otherwise  subject 
to  a  civil  suit.  But  tlys  provision  does  not  require  a  witness  to 
give  an  answer,  which  will  tend  to  accuse  himself  of  a  crime  or 
misdemeanor  or  to  expose  him  to  a  penalty  or  forfeiture;  nor  does 
it  vary  any  other  rule,  respecting  the  examination  of  a  witness. 

2  B.  S.  406,   I  71    (2  Edm.)   422. 
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{  838.  Evldenee  of  pmrty  may  be  rebutted. 

The  testimony  of  a*party,  taken  at  the  instance  of  the  adverse 
part;,  orally  or  by  deposition,  may  be  rebutted  by  other  evidence. 

Co.  Proc.,  I  393. 


i  830.  TAnt'dt  1003.]  Admisiilon  by  mieiiiber  of  corpo* 
rstloB* 

The  admission  of  a  member  of  an  aggregate  corporation,  who 
is  not  a  party,  shall  not  be  received  as  evidence  against  the  cor- 
poration unless  it  was  made  concerning  and  while  engaged  in  a 
transaction  in  which  he  was  the  authorized  agent  of  the  corpora- 
tion; or  unless  it  was  made  while  a  member  of  such  corporation 
and  testifying  as  a  witness  concerning  a  transact>ion  oi  the  corpo- 
ration, when  the^  official  record  of  such  testimony  shall  be  received. 

2  R.  SL  407,  I  80 ;  L.  1903,  ch.  384.     lo  effect  May  6,  1903. 


I  840.  [Awn*df  1877.]  Seal,  preaumptiTe  evidence  of  eon* 
■Ideratlon. 

A  seal  upon  an  executory  instrument,  hereafter  executed,  is 
only  presumptive  evidence  of  a  sufficient  consideration,  which 
may  be  rebutted,  as  if  the  instrument  was  not  sealed. 

Sobstltnte  for  2  B.  S.  406.  f  77. 


{  841.  [Am'dy  tSBlf  1918.]     Pre»nmptlon  of  deatb  In  cer- 
tain eaiiea, 

A  person  possessed  of  personal  property  in  this  state  or  upon 
who«e  life  an  estate  in  real  property  depends,  who  remains  with- 
ont  the  United   States,  or  absents  himself  in  the  state  or  else- 
where for  seven  years  together,  is  presumed  to  be  dead  in  an 
action  or   special    proceeding    concerning    such    property    or    the 
administration  of  the  estate  of  such  person,  unless  it  is  affirma- 
tively proved  that  he  was  alive  within  that  time.     And  where  in 
any  action  of  partition  in  this  state  any  portion  of  the  proceeds 
of  the  sale  of  real  property  is  or  has  been  paid  into  court,  or 
paid  to  the  treasurer  of  any  county  for  any  unknown  heirs,  and 
MS  remained  unclaimed  for  twenty-five  years,   after  such  pay- 
ment by  any   person   entitled   thereto,   the   lapse  of  twenty -five 
years  after  such  paj'ment  raises  the  presumption  of  the  death 
of  soch  unknown  heirs  at  the  time  of  the  sale  ef  such  real  prop- 
erty and  before  such  payment,  and  after  the  lapse  of  twenty-five 
years  after  such  payment  it  shall  be  presumed  that  there  were 
no  such  unknown  heirs  living  at  the  time  of  such  sale  or  pay- 
ment, and  in  any  action  or  proceeding  taken  for  the  purpose  of 
ojfitribtiting  and  paying  over  such  proceeds,  all  such  unknown 
16  109 
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heirs  are  presumed  and  they  shall  be  preeumed  to  hare  been 
dead  at  the  time  of  Hiich  sale  and  before  such  payment  into 
court,  or  to  the  treasurer  of  anj'  county. 

1   R.  S.  749.   I  e.     Am'd  by  L.   1881,   ch.  364;  L.   1918.  cb.  318.  in  effect 
Seiyt.   1.   1918. 


I  841-a.  [Addedy  1900.]  Temtinkony  of  BurreTor  and  proof 
of  standard  of  meaiinrement. 

No  suryeyor  shall  give  evidence  in  any  cause  depending  in 
any  of  the  courts  of  this  state,  or  before  arbitrators,  respecting 
the  survey  or  measurement  of  lands  which  he  may  have  made, 
unless  if  required,  either  such  surveyor  shall  make  oath,  or  it 
shall  otherwise  be  shown  that  the  chain  or  measure  used  by 
him  was  conformable  to  the  standards  of  the  state  which  were 
the  standa^s  of  the  state  at  the  time  such  survey  was  made. 
An  official  certificate  of  any  state,  county,  city,  village  or  town 
sealer  elected  or  appointed  pursuant  to  the  laws  of  this  state, 
or  the  oath  of  such  surveyor,  that  such  chain  or  measure  con- 
formed to  the  state  standard  which  shall  have  been  furnished 
any  such  sealer  pursuant  to  the  provisions  of  the  laws  of  tbii? 
state,  shall  be  prima  facie  evidence  of  such  conformity,  and  an 
official  certificate  made  by  any  such  sealer  that  the  implement 
used  in  measuring  such  chain  or  other  measure  was  the  on€ 
provided  under  such  laws  for  such  purposes,  shall  be  piima 
facie  evidence  of  that  fact. 

Added  by  L.  1909.  ch.  65,  DerivaUon  —  L.  1861,  ch.  134,  |  33,  as  am'd 
by  L.  1893,  ch.  101,  i  1.  See  note  4  of  notes  of  Board  of  Statutory  Oa- 
iH>lldation  at  end  of  code. 


i  841 -b.  [Added,  1913.]  Trial  and  bvrden  of  proof  of  oob^' 
trlbatory    nesllsence.- 

On  the  trial  of  any  action  to  recover  damages  for  causing 
death  the  contributory  negligence  of  the  person  killed  shall  be  a 
defense,  to  be  pleaded  and  proven  by  the  defendant. 

Added  by  L.  1913,  ch.  228.     In  effect  Sept  1,  1913. 


I  841-b.  [Added,  1918.]     RecttaU  as  to  betrablp  In  Aceda. 

Hereafter,  in  any  proceeding,  suit  or  action  pending  or  here- 
after brought,  in  any  of  the  courts  of  this  state,  any  deed,  uiort- 
gage,  lease,  release,  power  of  attorney,  or  other  instrument  mor« 
than  thirty  years  old,  executed  for  the  purpose  of  transferriu^ 
the  title  to  or  interest  in  lauds,  tenements  or  hereditaments  wt- 
uated  within  this  state,  which  contains  rocitals  that  the  grantors, 
grantees,  or  either,  or  both,  are  the  heirs-at-lnw  of  a  prior  owner 
of  the  title  or  interest  described  in  said  instrument,  shall  be  pre* 
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samptjre  eyidenee  of  said  heirship  as  therein  recited,  if  such  in- 
strument be  duly  ackuuwledj^ed  or  witnessed  and  proved  in  any 
manner  required  or  permitted  at  the  date  of  the  execution 
thereof,  and  he  duly  recorded  in  any  county  where  any  part  of 
the  lands  described  therein  shall  be  located,  or  duly  recorded  in 
the  office  of  the  secretary  of  state  of  the  state  of  New  York. 

idded  by  L.  1913,  ch.  395.    In  effect  Sept.  1,  1918. 
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ARTICUD  SBCOHD. 

AdminigtroHon  of  an  oath  or  qfflrmaium, 

9ec.  842.  Betore  whom  oaths  and  affidaTiU  may  be  takftB. 
848.  Id.;    In  0i>eclal  cases. 

844.  \a,i   witliuiit  the  State. 

845.  GeDeral  inude  of  swearing. 

846.  When    klasing  the  gospels  dispensed   with. 

847.  When  aClrmatlon  to  be  made.  ^ 

848.  Other   modes  of  sweating. 

849.  Swearing  persons  not  Christians. 
860.  Conrt  may  examine  witness. 

8B1.  Swearing  falsely  In  any  form,  perjury. 

1  842.    [Am'd,    1911,    1916.]      Before    whom   oaths   and    mf- 
fldavlt»  may  be  taken. 

Au  oath  or  aflSdnvit,  required  or  authorized  by  law,  except  an 
oath  to  a  juror  or  a  witness  upon  a  trial,  an  oath  of  office,  and 
an  oath  ^  aeknowIedRnient  required  by  law  to  be  taken  In^fore 
a  particular  officer,  may  be  taken  before  u  judge,  clerk,  deputy- 
clerk,  or  special  deputy  clerk,  of  a  court,  a  notary  public,  major. 
justice  of  the  peace,  a  city  magistrate  of  any  of  the  cities  of  Uiis 
»tale,  or  police  justice  thereof,  surrogate,  special  county  judge, 
special  surrogate,  county  clerk,  deputy  county  clerk,  special 
deputy  county  clerk,  or  commissioner  of  deeds,  within  the  dis- 
trict in  which  the  officer  is  authorized  to  act,  except  that  a  justice 
of  the  peace  may  take  such  oath  or  affidavit  anywhere  in  county 
containing  the  town  or  city  in  which  he  is  authorized  to  act;  and 
when  certified  by  the  officer,  to  have  been  taken  before  him,  may 
be  used  in  any  court,  or  before  any   officer  or  other  person. 

2  R.   S.   284,    I   49.   am'd ;   am'd   by   L.    1911,  ch.   670;   L.    1915,   cb.    146, 
In  elTect  Sept.   1,    1915. 

I  843.  [Am'd,  1877.]     Id.|  In  special  cases. 

Where  an  officer,  person,  board,  or  committee,  has  been  hereto- 
fore, or  is  hereafter  authorized  by  law,  to  take  or  hear  testiuiony 
or  to  hear  oi;  receive  an  affidavit,  or  to  take  a  deposition,  in  rela- 
tion to  a  matter,  concerning  which  he  or  it  has  a  duty  to  perform, 
the  officer  or  person,  or  a  member  of  the  board  or  committee,  may 
administer  an  oath,  for  that  purpose.  Where  an  officer,  person, 
board,  or  committee,  to  whom  or  to  which  application  is  made  to 
do  an  act  in  an  official  capacity,  requires  information  or  proof,  to 
enable  him  or  it  to  decide  upon  the  propriety  of  doing  the  act,  he 
or  it  may  receive  au  affidavit  for  that  purpose. 
Id.  552,  I  11. 

I  844.  Id.;  Yilthont   the    State. 

An  oath  or  affidavit  required,  or  which  may  be  received,  in  «o 
action,  special  proceeding,  or  other  matter,  ma>;  be  taken,  without 
the  State,  except  where  it  is  otherwise  specially  prescrib<»d  h}' 
law,  before  an  officer  authorized  by  the  laws  of  the  State,  to  take 
and  certify  the  acknowledgment  and  proof  of  deeds,  to  be  re- 
corded in  the  Stale;  and,  when  certified  by  him  to  have  been 
taken  before  him.  and  accompanied  with  the  like  certificate««,  a.^ 
to  his  official  character  and  tue  genuineness  of  his  signatuns  «s 
are  required  to  entitle  a  deed  acknowledged  before  him  to  be  re- 
corded within  the  State,  may  Ih»  used,  as  if  taken  and  certified  in 
this  State,  b3'  an  officer  authorized  by  law  to  take  and  certify  the 
same. 

i  846.    [Am*d,  1899.]     General  mode  of  sfrearlnfr- 

Except  as  otherwise  specially  prescribed  in  this  article,  when 
au  oath  is  administered,  the  witness  shall  lay  his  hand  on  tb^ 
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fTOspels  and  express  assent  to  the  oath,  and  it  shall  be  according 
to  the  present  practice  except  that  the  witness  need  not  kiss  the 
gospels. 
2  R.  8.  407,  i  82;  L.  1899,  ch.  340.     In  effect  Sept.  1,  1899. 

i  846.  [A]ii*d.  1809.]     Wl&en  klMlnar  the  aronpels  aiapen»ed 
with. 

The  oath  must  be  administered  in  the  following?  form,  to  a  per- 
son who  so  desires,  the  laying  of  the  hand  upon  the  gospels  being 
omitted:  "  You  do  swear,  in  the  presence  of  the  ever-living  God." 
While  so  swearing,  he  may  or  may  not  hold  up  his  hand,  at  his 
option. 

2  B.  8.  407,  I  83;  L.  1899,  cb.  340.     In  effect  Sept.  1,  1899. 

i  847.  When  afflmaatloift  to  be  made. 

A  solemn  declaration  or  affirmation,  in  the  following  form,  must 
be  administered  to  a  person  who  declares  that  he  has  conscien- 
tioas  scruples  against  taking  an  oath,  or  swearing  in  any  form: 
"You  do  solemnly,  sincerely,  and  truly,  declare  and  affirm." 

Id.,  s  84. 

I  848.  [Am'd,  ISTT,  1890.]    Other  modes  of  flweartiiff. 

If  the  court  or  officer,  before  which  or  whom  a  persou  is  offered 
98  a  witness,  is  satisfied,  that  any  peculiar  mode  of  swearing,  in 
lieu  of,  or  in  addition  to  laying  the  hand  upon  the  gospels,  is,  in 
his  opinion,  more  solemn  and  obligatory,  the  court  or  officer  may, 
in  its  or  his  discretion,  adopt  that  mode  of  swearing  the  witness. 

Id.,  S  85;   U   1899,  cb.   340.     In  effect  Sept   1,   1899. 

S  848.  Swearlnir  persons  not   Christians. 

A  person  believing  in  a  religion,  other  than  the  Christian,  may 
be  sworn  according  to  the  peculiar  ceremonies,  if  any,  of  his  re- 
ligion, instead  of  as  prescribed  in  section  845  or  section  846  of 
this  act. 

Id.  408,  I  86. 

I  860.  Court  may  examine  fvitness. 

The  court  or  officer  may  examine  an  infant,  or  a  person  appar- 
ently of  weak  intellect,  produced  before  it  or  him,  as  a  witness,  to 
ascertain  his  capacity  and  the  extent  of  his  knowledge;  and  may 
inquire  of  a  person,  produced  as  a  witness,  what  peculiar  cere- 
monies in  swearing  he  deems  most  obligatory. 

Id.,  S  89,  am*d. 

»  861.  [Repealed  by  L.  1909,  ch.  88.    See  Penal  Law,  §  1622.] 
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TITUE  n. 

Compellizig  the  attendance   and  testimony  of  a  witBMS. 

Itec.  852.  Mode  of  serrlng  tabpoena  issued  oat  of  a  court. 

853.  Penalty  for  disobedience. 

854.  Subpoena  to  be  Issued  by  jodge,  etc. 

855.  Penalty   for  uisobeyiug   subpoena.    Warrant  for  witlMM. 

856.  When  witness  to  be  imprisoned. 

857.  Ck>ntentB  of  warrant. 

858.  To  whom  directed;   bow  executed.  < 

859.  Qualification  of  preceding  sections. 

860.  Witness  exempt  from  arrest. 

861.  When   to  be  discharged  from   arrest. 

862.  By   whom   witnesses   may  be  discharged. 
868.  Arrest,   when   void;   penalty. 

864.  Sheriff  not  to  be  liable    unless  aflOdavit  Is  made. 

865.  Application   of   foregoing   proTlslons  to  judgment*. 

866.  Records  not  to  be  remoTed  by  virtue  of  subpoena. 

867.  Production,  etc.,  of  book  of  account. 

868.  Books,  etc.,  of  corporation,  bow  produced. 

869.  When  personal  attendance  not  r^juired  by  subpoeDa  daces  tecoai. 

S  852.  Mode  of  aervlna:  aulipoena  Issued  out  of  a  eovrt. 

A  .subpoena,  issued  out  of  the  court,  to  compel  the  attendance 
of  a  witness,  and,  where  the  subpoena  so  requires,  to  compel  him 
to  bring  with  him  a  book  or  paper,  must  be  served  as  follows: 

1.  The  original  subpoena  must  be  exhibited  to  the  witness. 

2.  A  copy  of  the  subpoena,  or  a  ticket  containing  its  substance, 
must  be  delivered  to  him. 

3.  The  fees,  allowed  b^  law,  for  traveling  to,  and  returning 
from,  the  place  where  he  is  required  to  attend,  and  for  one  day's 
attendance,  must  be  paid  or  tendered  to  him. 

2  R.  S.  400,  I  42,  with  amendments. 

S  863.  Penalty  for  disobedlenoe. 

A  person  so  subpoenaed,  who  fails,  without  reasonable  excnse, 
to  obey  the  subpoena,  or  a  person  who  fails,  without  reasonable 
excuse,  to  obey  an  order,  duly  served  upon  him,  made  by  the 
court,  or  a  judge,  in  an  action,  before  or  af|er  final  judgment 
therein,  requiring  him  to  attend,  and  be  examined,  or  so  to  at- 
tend, and  bring  with  him  a  book  or  paper,  is  liable,  in  addition  to 
punishment  for  contempt,  for  the  damages  sustainc^d  by  the  par^ 
aggrieved  in  consequence  of  the  failure,  and  fifty  dollars  in  addi- 
tion thereto.  Those  sums  may  be  recovered  in  one  action,  or  in 
separate  actions.  If  he  is  a  party  to  the  action  in  which  be  was 
subpoenaed,  the  court  may,  as  an  additional  punishment,  strike 
out  his   pleading. 

Id.,   i  43,   am'd. 

§    854.    [Am'dy   1800.]     Subpoena   to   be   laaned   by  Jmdsc» 

etc. 

When  a  judge,  or  an  arbitrator,  referee,  or  other  person*  or  a 
board  or  committee,  or  a  committee  of  either  house  of  the 
legislature,  or  a  joint  committee  thereof,  duly  empowered  by 
resolution  or  act  to  sit  and  take  testimony  during  the  session 
thereof,  or  after  the  adjournment  thereof,  has  been  heretofore 
or  is  hereafter  expressly  authorized  by  la'w  to  hear,  try,  or  de- 
termine a  matter,  or  to  do  any  other  act  in  an  official  capacity, 
in  relation  to  which  proof  may  be  taken,  or  the  attendaiice  of 
a  person  as  a  witness  may  be  required;  or  to  require  a  person  to 
nttend,  either  before  him  or  it,  or  before  another  judge  or 
officer,  or  a  person  designated  in  a  commission  fwaad  by  a 
court  of  anothar  State  or  country,  to  give  testimoiiy.  or  to  kafi 
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his  deposition  taken,  or  to  be  examined;  a  subpoena  may  be 
ifsoed,  by  and  nnder  the  hand  of  the  judge,  arbitrator,  referee, 
or  other  person,  or  the  chairman  or  a  majority  of  the  board  or 
committee,  requiring  the  person  to  attend;  and  also,  in  a  proper 
case,  to  bring  with  him  a  book  or  a  paper.  The  subpoena  must 
be  lerred,  as  prescribed  in  section  eight  hnndred  and  lifty-two 
of  this  act.  This  section  does  not  apply  to.  a  matter  arising,  o» 
an  act  to  be  done,  in  an  action  in  a  court  of  record. 

2  R.  8.  401.  f  44.  ftm'd     L.  1900.  cY    987.      In  effect  April  23.  1900.     Ses 
L  1907.  cli.  545. 


I  855.  [Am'd,    1879.]      Pesaltx   'or   dlsob«r7lnar  subp^i 
Wamuit   for   -vrttnesa. 

A  person  who  is  duly  subpoenaed,  as  prescribed  in  the  last  sec- 
tion, must  obey  the  subpoena.  If  he  fails  so  to  do,  without  a 
reasonable  excuse,  he  is  liable,  in  addition  to  any  other  punish- 
ment which  may  be  lawfully  inflicted  thereXor,  for  the  damages 
sustained  by  the  person  aggrieved,  in  consequence  of  the  failure, 
aod  fifty  dollars  in  addition  thereto,  to  be  recovered  as  prescribed 
in  section  eight  hundred  and  fifty-three  of  this  act.  If  he  fails 
to  attend,  the  person  issuing  the  subpoena.  If  he  is  a  judge  of  a 
coart  of  record  or  not  of  record,  or  if  not,  then  any  judge  of  such 
a  court,  upon  proof  by  affidavit  of  the  failure  to  attend,  must 
iasoe  a  warrant  to  the  sheriff  of  the  county  commanding  him  to 
apprehend  the  defaulting  witness,  and  bring  him  before  the  offi* 
eer,  person,  or  body,  before  whom  or  which  his  attendance  was 
required. 

U.,  H  tf  and  46,  consolidated. 

i  85e.  [Am'dy  1870.]    "Wlien  witness  to  be  tmprinoned. 

If  the  person  subpoenaed  and  attendini^  or  brought  as  pre- 
scribed in  the  last  section,  before  an  officer  or  other  person  or  a 
body  refuses  without  reasonable  cause  to  be  examined,  or  to 
answer  a  legal  and  pertinent  question,  or  to  produce  a  book  or 
paper,  which  he  was  directed  to  bring  by  the  terms  of  the  sub- 
poena, or  to  subscribe  his  deposition  after  it  has  been  correctly 
reduced  to  writing,  the  person  issuing  the  subpoena,  if  he  is  a 
jQdge  of  a  court  of  record,  or  not  of  record,  'may  forthwith,  or  if 
be  is  not,  then  any  judge  of  such  court  may  upon  proof  by  affi- 
darit  of  the  facts  by  warrant  commit  the  offender  to  jail,  there 
to  remain,  until  he  submits  to  do  the  act  which  he  was  so  required 
to  do  or  is  discharged  according  to  law. 

M..  fi  47,  sm'd  TertMJlj.     See  fi  876,  post. 

I  857.  Contents  of  warrant. 

,  A  warrant  of  commitment,  issued  as  prescribed  in  the  last  sec 
tioD.  must  specify  particularly  the  cause  of  the  commitment;  and, 
tf  the  witness  is  committed  for  refusing  to  answer  a  questicm,  the 
question  must  be  inserted  in  the  warrant. 

U  .  I  48.    Ses  I  816,  post. 

i  868.  To  wbom  directed |  bow^  execnted. 

A  warrant  to  apprehend  or  commit  a  person,  issued  as  pre* 
•cribed  in  this  title,  must  be  directed  to  the  sheriff  of  the  county 
where  the  person  is,  and  must  be  executed  by  him,  in  the  same 
manner,  as  a  similar  mandate  issued*  by  a  court-  of  record,  in  an 
action. 

Id.    402.  I  48.    8ee  i  876,  poet. 


I  889.  ^nmllfleatlon   of  precediatr  sootli 

The  foregoing  sections  of  this  title  do  not  apply  1o  a  subpoena 
issaed  hr  «  jastiee  of  the  p8aoe;  or  to  a  witness  subnoenaed  to 
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attend  a  court  held  by  a  justice  of  the  peace;  or  to  a  case  where 
special  provision  is  otherwise  made  by  law,  for  compelling  the 
attendance  of  a  witness. 

2   R.    S.    402,    S    50. 

f  860.  [Repealed  by  L.  1909.  ch.  14.  See  Consolidated  Laws, 
tit.  Civil  Rights  Law,  §  25.] 

f  861.   [Am'd,  1900.]     Wl&en  to  be  discliarffed  from  srrest. 

The  court,  from  which  a  subpoena,  served  in  good  faith,  was 
issued,  or  by  which  an  order  was  made,  requirm^  a  person  to 
attend,  for  the  purpose  of  being  examined;  or  a  judge  thereof, 
upon  proof,  by  affidavit,  of  the  facts,  must  make  an  order,  direct- 
ing the  discharge  of  a  witness  or  other  person,  from  an  arrest 
made  in  violation  of  section  twenty-six  of  the  civil  rights  law. 

Id..    S   52.   am'd.     AmM   by   L.    1009,    ch.    65.   {   3.     See  note  47  of  notei 
of  Board  of  Statutory  OonBolldatloD  at  end  of  code. 

I  862.   [Am'd,    1885,    1900.1      By   wbom    wItneMe*   may  be 
dlacliarflred. 

A  justice  of  the  supreme  court,  in  any  part  of  the  State,  or  a 
county  judge,  has  the  like  authority  as  a  judge  of  the  court,  to 
make  an  order  for  a  discharge,  in  a  case  specified  in  the  last  sec- 
tion. Upon  sati.sfactory  proof,  by  affidavit,  of  the  facts,  he  must 
also  make  an  order,  directing  the  discharge  of  a  person  arrested, 
in  violation  of  section  twenty-six  of  the  civil  rights  law,  where  a 
subpoena,  served  in  j^ood  faith  upon  the  oerson  arrested,  was  issued 
as  prescribed  in  section  eight  hundred  and  fifty-four  of  this  act. 

Am'd  by  L.   1895.   ch.   946:   L.   1909,   ch.   05,   S   3.     See  note  48  of  nottf 
of  Board  of  Statutory  Cooaolidation  at  end  of  code. 

If  868-864.  [Repealed  by  L.  1909.  ch.  14.  See  Consolidated 
Laws,  tit.  Civil  Rights  Law,  {{  25-26.] 

f  865.  Application  of  forear^ina:  provisioas  to  JadjriBkeBtai 

The  foregoing  provisions  of  this  title,  relating  to  a  person  re- 
quired, by  an  order  of  a  court,  to  attend,  apply,  where  such  an 
attendance  is  required  by  the  terms  of  a  judgment. 

I  866.  [Am'd,  1806,  1004.1     Reeorda  not  to  be  removed  by 
▼frtne  of  subpoena. 

The  record  of  a  conveyance  of  real  property,  or  any  other 
record  or  document,  whereof  a  transcript  duly  certified  may  by 
law  be  read  in  evidence,  shall  not  be  removed,  by  virtue  of  a 
subpoena  duces  tecum,  from  the  office  in  which  it  is  kept,  except 
temporarily,  by  the  clerk  having  it  in  custody,  to  a  term  or  sit- 
ting of  the  court  of  which  he  is  clerk,  or  by  the  officer,  havinj? 
it  in  custody,  to  a  term  or  sitting  of  a  court,  or  a  trial  before  a 
referee,  held  in  the  city  or  town  where  the  office  is  situated;  bnt 
the  records  kept  by  the  register  of  the  county  of  New  York  and 
the  register  of  the  county  of  Kings  shall  not  be  removed  except 
by  an  order  of  court  made  as  in  this  section  provided.  Where 
any  such  record  is  required  at  any  other  place,  or  any  record 
kept  by  the  register  of  the  county  of  New  York  or  the  register 
of  the  county  of  Kings,  is  required  at  a  term  or  sitting  of  a 
court  or  a  trial  before  a  referee,  it  may  be  removed,  by  order  of 
the  supreme  court,  or  a  county  court,  made  in  court,  and  entered 
in  the  minutes;  specifying  that  the  production  df  the  original 
instead  of  the  transcript,  is  necessary. 

L.  1895,  ch.  946;   L.  1904,  ch.  84.     In  effect  Uarcfa  isi   1904. 

ao4 


c  9,  t.  2  SUBPOENAS.  §§  867-69 


1 


I  867.  [AsA'dy  18T9.]  Production,  ote.,  of  book  of  account. 

A  person  shall  not  be  compelled  to  produce,  upon  a  trial  or 
hi'aring,  a  book  of  account,  otherwise  than  by  an  order  requiring 
him  to  produce  it,  or  a  subpoena  duces  tecum.  Such  a  subpoena 
must  be  served  at  least  five  days  before  the  day  when  he  is  re- 
quired to  attend.  At  any  time  after  service  of  such  a  subpoena 
or  order,  the  witness  may  obtain,  upon  such  a  notice  as  the 
jad^e,  referee,  or  other  officer  prescribes,  an  order  relieving  him 
wholly  or  partly  from  the  obligations  imposed  upon  him  by  the 
subpoena  or  the  order  for  production,  upon  such  terms  as  Justice 
requires  touching  the  inspection  of  the  book  or  any  portion  tlieerof, 
or  taking  a  copy  thereof  or  extracts  therefrom,  or  otherwise.  An 
order  may  be  made,  as  prescribed  in  this  section,  by  a  judge  of 
the  court,  or  in  a  special  proceeding  pending  out  of  court  before 
an  officer,  by  the  officer,  or,  in  either  case,  by  a  referee  duly 
appointed  in  the  cause,  and  authorized  to  hear  testimony.  A 
justice  of  the  peace,  or  other  judge  of  a  court  not  of  record,  may 
make  such  an  order  in  an  action  brought  in  his  court,  at  any 
time  after  the  commencement  thereof. 

i  867a.   [Added,  1916.]      Subpoena  dnccs  tecum  relating  to    . 
hospital  records. 

Where  a  subpoena  duces  tecum  shall  be  served  upon  a  public 
hospital,  or  superintendent  or  officer  thereof,  requiring  the  pro- 
duction of  any  books  of  such  hospital,  showing  certain  entries  or 
records  therein,  or  any  other  record  or  data  relating  to  the  physi- 
cal condition  or  treatment  of  a  patient,  a  transcript  of  such 
entries  or  records  or  data  duly  certified  by  the  superintendent  of 
snch  hospital  or  his  assistant  and  delivered  to  the  court  or  tri- 
bunal requiring  it  shall  be  deemed  sufficient  compliance  with  such 
subpoena,  unless  otherwise  ordered  by  the  court,  and  any  such 
transcript  authenticated  and  produced  as  herein  provided,  shall 
be  deemed  evidence  as  if  the  original  of  such  books,  entries  or 
records  were  produced. 
Added  bj  L.   1915.   ch.  325.  in  effect  Sept.   1,   1915. 

I  868.  Books*  etc.,  of  corporation,  bow  produced. 

The  production,  upon  a  trial,  of  a  book  or  paper,  belonging  to 
or  under  the  control  of  a  corporation,  may  be  compelled,  in  like 
manner  as  if  it  was  in  the  hands,  or  under  the  control,  of  a 
natural  person.  For  that  purpose,  a  subpoena  duces  tecum,  or 
an  order,  made  as  prescribed  in  the  last  section,  as  the  case  re- 
quires, must  be  directed  to  the  president,  or  other  head  of  the 
corporation,  or  to  the  officer  thereof,  in  whose  custody  the  book 
or  paper  is. 

S  86d.  'Wben   personal  attendance   not    required   bx  aub- 
pocaa  duces  tecum. 

In  a  case  specified  in  the  last  section,  or  where  a  subpoena 
duces  tecum,  or  an  order,  made  as  presribed  in  setion  866  or 
aection  867  of  this  act,  requires  a  public  officer  to  attend,  and 
briAg  a  book  or  pap^f  under  his  control,  the  subpoena  or  order  is 
deemed  to  be  sufficiently  obeyed,  if  the  book  or  paper  is  produced 
by  a^  subordinate  officer  or  employee  of  the  corporation,  or  in  the 
pnblic  office,  who  possesses  the  requisite  knowledge  to  identify 
it  and  to  testify  respecting  the  purposes  for  which  it  is  used. 
If  the  persona]  attendance  of  a  nartlcular  officer  of  the  corpora- 
tion or  public  officer  is  required,  a  subpoena,  without  a  duces 
tecum  clause,  must  also  be  served  upon  him. 
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TITLE  m. 

Depositions. 

4rtic]a  1.  DeposltionR,  taken  and  to  be  nsed  wlthlp  tfaa  State. 

8.  Depositions,  Uk(>n  without  the  »tate»   for  qav  vltUn  tb»  StatiL 
8.  Depositions,  taken  within  the  State,  for  oae  witlMHit  tba  Static 

ARTICLE    FIRST. 

Depaaiiions,  taken  and  to  he  used  within  the  BtaUm 

8m.  870.  Deposition  of  a  imrtf  or  person  who  expecta  to  be  S  Ptfty* 

871.  Deposition  of  a  witness  not  a  party* 

872.  Application ;  contents  of  affidaTit. 
878.  Order  for  examination. 

874.  Punishment  for  disobeying  order. 

876.  Service  of  order,  etc. 

876.  Rxsmination  of  ndTeri^e  party. 

877.  Party  confined  in  prison. 

878.  t  Repealed.  1 

.    879.  Deposition  by  consent. 

880.  Rules    for   examination   of    party   or   expected    party.      Jtanner   et 

taking  and  returning  depositions.    Befusal  of  peraons  examined  te 
answer. 

881.  When  to  be  read  in  evidence. 

882.  Profif  of  witness's  inability  to  attend. 

883.  EflTi^ct  of  depoHltlon. 

884.  OriKinal  affldsvlts.  evidence. 

885.  Depoi^ition  to  be  used  on  motion. 

886.  Where  witness  may  be  compelled  to  attend. 

I  870.  [Am'd.  1878,  10O4,  lf>00.1  Deposition  of  «  par«r 
««r  pernon   Tvho  expectn  to  be   a  party. 

The  deposition  of  a  party  to  an  action  pending  in  a  court  of 
record,  or  of  a  person  who  expects  to  be  a  party  to  an  action 
about  to  be  brought  in  such  a  court  may  be  taken  at  his  own 
instance  or  at  the  instance  of  an  adverse  party,  or  bv  a  co- 
plaintiff  v>r  codcfendant  at  any  time  before  or  during  the  trial 
as  prescribed  in  this  article. 

See  L.  1S78,  ,?h.  21W;  Co.  Piw..  part  of  ||  300,  301.  302  and  807;  L. 
\VA.4,  ch.  (iliH\;  1..  liMO.  cli.  63.  X  3:  sec  note  40  of  notes  of  Board  of 
Statutory   C<iMsoUdation    at    end   of   code. 

I  871.  [AinM,  1877,  1»00.1  Deposition  of  a  wltneaa  not 
a  party. 

The  deposition  of  a  person  not  a  party,  whose  testimony  is 
material  and  necessary   to  a  party  to  an  action,  pending  in*  a 
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court  of  record,  or  to  a  person  who  expects  to  be  a  party  to  an 
action  about  to  be  broug'ht  in  such  a  court,  by  a  person  other 
than  the  person  to  be  examined,  may  also  be  taken,  as  prescribed 
in  this  article. 

S  K.  8.  891.  portlcns  of  If  1.  2,  S8  aad  S4  (2  Edm.  407,  414,  415). 
Am'd  bj  L.  l»09,  eb.  65,  I  8.  8m  note  49  oC  notas  ot  Board  of  Btatatoey 
CouoUdatiaa  at  oad  of 


i  972.  [AmM,  1877,  1879,  1880,  IMim,  1MI6,  lttll»  1013.1 
AppileatieB}  contemta  of  afldavlt. 

The  person  deslrinir  to  take  a  deposition  as  prescribed  in  this 
articlet  may  present  to  a  judge  of  the  court  in  which  the  action 
is  pending;  or,  if  it  is  pending  in  the  supreme  court,  to  a  county 
juQge;  or,  if  an  action  is  not  *^ending,  but  is  expected  to  be 
brought,  to  a  jud^e  of  the  supreme  court,  or  to  a  county  judge; 
an  aiBSdavit,   settmg  forth   as   follows: 

1.  The  names  and  residences  of  all  the  parties  to  the  action, 
and  whether  or  not  they  have  appeared,  and  if  either  of  them 
bas  appeared  by  attorney,  the  name,  and  the  residence  or  ofBce 
address  of  the  attorney;  or,  if  no  action  is  pending,  the  names 
ind  residences  of  the  exi^ected  parties  thereto. 

2.  If  an  action  is  pending,  the  nature  of  the  action,  and  the 
substance  of  the  jndgment  demanded,  and  if  the  application  is 
made  by  the  defendant  before  answer,  or  by  either  party  after 
answer,  the  nature  of  the  defense. 

3.  If  no  action  is  pending,  the  nature  of  the  controversy  which 
is  expected  to  be  the  subject  thereof. 

^  The  name  and  residence  of  the  person  to  be  examined,  and 
that  the  testimony  of  snch  person  is  material  and  necessary  for 
the  party  making  snch  application,  or  the  prosecution  or  defen<i(e 
of  snch  action,  and  if  the 'action  is  to  recover  damages  for  per- 
sonal injuries,  that  the  defendant  is  ignorant  of  the  nature  and 
extent  of  such  personal  injuries,  and,  at  the  option  of  the  appli* 
cant  the  place  where  he  is  sojonrmng,  or  where  he  regularly 
transacts  business. 

8m  Bole  82. 

5.  If  an  action  is  pending,  that  the  person  to  be  examined  is 
about  to  depart  from  the  State;  or  that  ne  is  so  sick  or  infirm,  as 
to  afford  reasonable  ground  to  believe  that  he  will  not  be  able  to 
attend  the  tcial;  or  that  any  other  special  circumstances  exist, 
which  render  it  proper  that  he  should  be  examined  as  prescribed 
in  this  article.  But  this  subdivision  does  not  apply  to  a  case, 
wb^e  the  person  to  be  examined  is  a  party  to  the  action. 

Bee  101  App.  Dir,  466. 

• 

6.  If  no  action  is  pending,  that  the  person  expected  to  be  the 
adverse  party  is  of  full  age,  and  a  resident  of  the  State,  or  so- 
journing within  the  State;  or  that  he  has  an  office  within  the 
State,  where  he  regularly  transacts  business  in  person,  specifying 
the  place,  and.  if  it  is  in  a  city,  the  street  and  street  number,  or 
other  designation  of  the  particular  locality;  or,  if  two  or  more 
persons  are  exacted  to  be  adverse  parties,  that  each  is  of  full 
age,  and  so  resident  or  sojourning,  or  has  an  office:  also  the  cir- 
enmfltanc«a  which  render  it  necessary  for  the  protection  of  the 
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applicant's   rights,    that   the   witness's  testimony  should   be  per- 
petuated. 

7.  Any  other  fact  necessary  to  show  that  the  case  come« 
within  one  of  the  two  last  sections.  And  if  the  party  sought  to 
be  examined  is  a  corporation,  joint  stock  or  other  nnhicorporated 
association,  the  affidavit  shall  state  the  name  of  the  officers, 
directors,  or  managing  agents  thereof,  or  any  of  them  whose  t€*s>- 
tiniony  is  neces.sary  and  material,  or  the  books  and  papers  :is  to 
the  contents  of  which  an  examination  or  inspection  is  desired, 
and  the  order  to  be  made  in  respect  thereto  shall  direct  the  ex- 
amination of  such  persons  and  the  production  of  such  books  and 
papers,  and  on  such  examination  the  books  or  papers,  or  any 
part  or  parts  thereof,  may  be  offered  and  received  in  evidence  in 
addition  to  the  use  thereof  by  the  witness  to  refresh  his  memory. 

2  B.  S.  301.  808,  II  2.  84.  Am*d  bj  L.  1877,  ch.  416;  L.  1870,  eh.  542; 
U  1880.  ch.  536;  L.  1893,  eh.  721;  h.  1895,  ch.  946;  U  1911.  di.  781; 
L.  1913.  ch.  278.     In  effect  Sept.  1.  1918.     See  Bale  82. 

f  878.  {Am'd,  1877«  1870,  1884,  18»8,  1804.]  Order  tor 
exAJninatioB. 

The  judge  to  whom  such  an  affidavit  is  presented  muat  grant 
an  order  for  the  examination,  if  an  action  is  pending;  if  no  action 
is  pending  he  must  grant  it  if  there  be  reasonable  ground  to 
believe  that  an  action  will  be  brought,  as  stated  in  the  affidavit, 
and  that  the  application  is  made  in  good  faith  to  preserve  the 
expected  testimony;  otherwise  he  must  dismiss  the  applicatioi. 
Where  the  person  to  be  examined  is  a  party  to  a  pending  action, 
or  is  expected  to  be  a  party  to  an  action  to  he  brought,  the  order 
may,  in  the  discretion  of  the  judge,  designate  and  limit  the  par- 
ticular matters  as  to  which  he  shall  be  examined.  In  every 
action  to  recover  damages  for  personal  injuries,  the  court  or 
Judge,  in  granting  an  order  for  the  examination  of  the  plaintiff 
before  trial  may,  if  the  defendant  apply  therefor,  direct  that  the 
plaintiff  submit  to  a  physical^  examination  by  one  or  more  physi- 
cians or  surgeons,  to  be  designated  by  the  court  or  judge,  and 
such  examination  f«ha11  be  had  and  made  under  such  restrictions 
and  directions  as  to  the  court  or  judge  shall  seem  proper.  In  any 
action  brought  to  recover  damages  for  personal  injuries,  where 
the  defendant  shall  present  to  the  court  or  judge  satisfactory 
evidence  that  he  is  ignorant  of  the  nature  and  extent  of  the 
injuries  complained  of.  the  court  or  judge  shall  order  that  sudi 
phyMcal  examination  be  made;  and  if  the  party  to  be  examined 
shall  be  a  female  ;»he  shall  be  entitled  to  have  such  examination 
before  physicians  or  surgeons  of  her  own  sex.  The  order  must 
require  the  i»arty  or  persons  to  be  examined  to  appear  before 
thA  judge,  or  before  a  referee  named  in  the  order,  for  the  pur- 
pose of  taking  the  examination,  at  a  time  and  place  therein 
specified.  The  ^rder  must  jilso  direct  the  time  of  service  of  a 
copy  thereof;  which  must  be  made  within  the  State,  not  more 
than  twenty,  nor  less  than  tive  days,  before  the  time  fixed  for 
the  examination,  unless  special  circumstances,  making  a  differ* 
ent  time  of  service  necessary,  are  shown  in  the  affidaTlt;  and 
that  fact  is  recited  in  the  order. 

2  R.  S.  392,  398,  SS  3.  34.  Am'd  by  L.  1877.  ch.  41fl:  L.  1879,  eh.  642; 
L.  1884,  ch.  399;  L.  1893,  ch.  721;  U  1894.  vh.    428. 

I  874.  rAm'dy  1877  and  1882.)     Punisliment  for  iUao1b«7« 
In  a;  order. 

Witness  fees,  at  the  rate  prescribed  by  law  in  an  action  in  th« 

supreme  court,  must  be  paid  or  tendered  when  the  order  is  served 

upon  the  party  or  other  person  re<iuired  to  attend.     If  the  party 

r  person  so  served  fails  to  obey  the  order,  his  attendance  may 

e  compelled,  and  he  may  be  punished  in  like  manner,  and  thi 
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prooeedinfTs  thereon  are  the  same,  as  if  he  failed  to  obey  a  sub- 
|)oeDa»  issued  from  the  «ourt,  in  which  the  action  is  pending;  or. 
If  no  action  is  pending,  from  the  court  of  which  the  judge  is  a 

member. 


I  UTS.  (Am'«y  18711.]      Senriee  of  order,  «to. 

A  copy  of  the  order,  and  of  the  affldayit  npon  which  it  was 
granted,  muat  be  served  upon  the  attorney  for«each  party  to 
Hie  action,  in  like  manner  as  a  paper  in  the  action;  or,  if  a  party 
hai  not  appeared  in  the  action,  tbey  must  be  served  upon  bim, 
aa  directed  by  the  order.  If  no  action  is  pending,  they  muQt  be 
personally  served  upon  each  of  the  persons,  named  therein  as 
expected  adverse  parties. 

1  sre.  [Am'dy   1870.]      BzamlAAtlon  of  AdTerao  pmrty* 

Upon  proof,  by  affidavit,  that  service  of  a  copj^  of  the  order 
and  of  the  affidavit  has  been  duly  made,  as  directed  in  tne 
>rder,  the  juclge  or  the  referee  must  proceed  to  talie  the  deposi* 
tk»D  of  the  witness,  at  the  time  and  place  specified  in  the  order. 
He  niay,  from  time  to  time,  adjourn  the  examination  to  another 
'lay.  and  to  another  place,  within  tiie  same  county.  Sections 
'  eiirht  hundred  and  fifty-six.  eight  hundred  and  fifty-seven  and 
eiirht  bundled  and  fifty-eight  of  this  act  apply  to  the  examination 
9f  a  party  or  a  person  expected  to  be  an  adverse  party,  taken  as 
prescribed  in  this  article. 

2  S.  8.  392,  i  5,  and  Id.  890,  I  36. 

I  877.  [Repealed  l«  1877^  re-enaoted  In  1881.1  Party 
eoBflMed  la   prison. 

Where  the  party  or  other  person  to  be  examined  is  confined  in 
I  pridon  or  iail  within  the  State,  under  a  sentence  for  a  felony, 
^hat  fact  must  be  stated  in  the  aflldavit,  and  his  deposition  may 
oe  taken  as  prescribed  in  the  foregoing  sections,  as  if  he  was  not 
M>  Cvtnfined,  except  that  in  such  a  case,  the  granting  or  refusing 
the  order,  and,  if  granted,  tlie  appointment  of  a  referee  to  take 
the  teatimony.  is  always  in  the  discretion  of  the  judge.  The 
order  most  require  the  production  of  the  prisoner  by  the  person 
in  charge  of  tne  prison  or  jail  at  the  prison  or  jail;  but  it  may 
prescribe  such  regulations  and  restrictions  with  respect  theret^ 
ts  the  judge  deems  proper. 

I  8TO.  (Repealed,  1877.) 

S  8TB.  [Am'dy  1882.1     DopoaltlOB  hy  eonaent* 

The  parties  to  an  action  may  stipulate,  in  writing,  that  the 
deposition  of  a  competent  witness,  to  be  used  therein,  may  be 
taken  before  a  judge  or  referee,  at  a  time  and  place  specified  in 
the  stipulation,  either  orally,  or  upon  interrogatories,  to  be  agreed 
opon  in  like  manner.  The 'Witness  may  be  subpoenaed  to  attend 
^ne  examination,  as  upon  a  trial:  and  the  judge  or  referee  may 
take  hia  deposition,  as  if  an  order  had  been  made  by  the  court, 

9oe 
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directiniT  it  to  be  so  taken.  But  this  section  does  not  apply  to 
a  case  specified  in  section  eight  hundred  aad  seventy-seyeo 
of  this  act. 

*U  ^7.  ch.  280.  if  78  and  70,  amended. 

I  880.  rAm'd,  1879.1  Rules  for  examination  of  partr  •' 
expected  party.  Manner  of  taklnar  and  retnrninc  depoai- 
ttona.      Refnaal    of    peraona    examined    to    aaa^rer. 

The  examination  of  a  party,  or  an  exnected  party,  is  subject 
to  tne  same  rules  as  if  he  was  examined  upon  the  trial.  The 
judge  or  referee,  upon  ever^  other  examination  taken  as  pre- 
scribed in  this  article,  must  insert  therein  CTery  answer  or  dec- 
laration of  the  person  examined,  which  either  party  requires 
to  be  inserted.  The  deposition,  when  completed,  must  be  care- 
fully read  to  and  subscribed  by  the  person  examined;  must  be 
certified  by  the  judge  or  referee  taking  it;  and,  within  ten  days 
thereafter,  must  be  filed  in  the  office  of  the  clerk;  or,  if  no 
action  is  pending,  in  the  office  of  the  clerk  of  the  county  in 
which  it  was  taken;  together  with  the  stipulation  or  order,  under 
which  it  was  taken;  the  affldarit  upon  which  the  order  was 
granted;  and  proof  of  the  service  of  a  copy  of  the  order  and  of 
the  affidavit.  If,  upon  an  examination  before  a  referee,  the 
person  examined  refuses  to  answer  any  question,  the  referee 
must  report  the  fact  to  the  court  or  judge,  who  mast  deter- 
mine whether  the  question  is  relevant,  and  whether  the  witness 
is  bound  to  answer  it. 

2  R.  8.  892,  I  6,  and  part  of  f  5   (2  Edm.  408) ;  and  Id.  a»9,   |  87   (S 
415). 
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i  881.    [Am'dy  1011.1     IVlien  to  be  read  In  evidence. 

The  deposition,  or  a  certified  copy  thereof,  may  be  read  in 
evidence  by  either  party,  at  the  trial  of,  or  upon  the  assessment 
of  damages,  by  writ  of  inquiry,  or  upon  a  reference,  or  otherwise, 
in  the  action  or  in  any  special  proceeding  specified  in  the  original 
affidavit  or  stipulation,  or  iu  any  other  action  or  special  proceed- 
ing thereafter  brought  between  the  same  parties,  or  between  any 
parties  claiming  under  them  or  either  of  them,  or,  if  no  action  or 
special  proceeding  is  then  pending,  in  an  action  or  special  pro- 
ceeding thereafter  brought  between  the  persons  named  in  the 
original  affidavit  as  expected  parties,  or  between  persons  claim- 
ing under  them  or  either  of  them,  including  the  case  where  one 
of  the  parties  is  the  executor  of  the  will  or  administrator  of  the 
estate  of  the  witness  and  is  given  a  cause  of  action  by  reason  of 
section  nineteen  hundred  and  two  of  this  act.  And  except  in  the 
cases  prescribed  to  the  contrary  in  section  eight  hundred  and 
eighty-two  of  this  act.  the  said  deposition,  or  a  certified  copy 
thereof,  may  be  read  in  evidence  by  either  party  to  the  action 
or  special  proceeding  in  which  it  is  taken,  and  as  between  the 
defendant  m  said  action  and  the  legal  representatives  and  privies 
in  interest  and  estate  of  the  plaintiff,  and  as  between  the  plaintiff 
and  th«^  legal  representatives  and  privies  in  interest  and  estate  of 
the  defendant,  and  as  between  the  Jegal  representatives  and 
privies  in  interest  and  estate  of  the*  defendant  and  the  legal 
representatives  and  privies  in  interest  and  estate  of  the  plaintiff. 

2  B.    S.    392.   p«rt  of   |    7.    and   Id.    399.    part  of  I   39;   am'd   by   L.    1911, 
ch.  8R9.   In  effect  Sept.   1,   1911. 
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i  882.   [Am^d,   1882.1      Proof  of  witness's  inabllltr  to  at- 
tend. 

But  such  a  deposition,  except  that  of  a  party,  taken  at  the 
instance  of  an  adverse  party,  or  a  deposition  taken  in  pursuance 
of  a  stipulation,  as  prescribed  in  this  article,  shall  not  be  so 
read  in  evidence  until  it  has  been  satisfactorily  proved  that  the 
witneffs  is  dead,  or  is  unable  personally  to  attend  by  reason  of 
his  insanity,  sickness  or  other  infirmity,  or  that  he  is  confined 
in  a  prison  or  jail;  or  that  he  has  been  and  is  absent  from  the 
State,  so  that  his  attendance  could  not,  with  reasonable  diligence, 
be  compelled  by  subpoena. 
2  R.  S.  382,  399,  remmlnder  of  H  7  and  89. 

S  883.  Effect  of  deposition, 

A  deposition,  so  read  in  evidence  has  the  same  effect,  and  no 
other,  as  the  oral  testimony  of  the  witness  would  have;  and  an 
objection  to  the  competency  or  credibility  of  the  witness,  or  to 
the  relevancy  or  substantial  competency  of  a  question  put  to 
him,  or  of  an  answer  given  by  him;  may  be  made  as  if  the  wit- 
ness was  then  personally  examined  and  without  being  noted 
upon  the  deposition. 
Id.,    H  9  and  40,  am'd. 

I  884.  Original  aAdavits,  evldenee. 

The  original  affidavits,  filed  with  such  a  deposition,  or  certified 
copies  thereof,  are  presumptive  evidence  of  the  facts  therein 
contained,  to  show  a  compliance  with  the  provisions  of  this 
article. 

Id.,    i   38. 

f  885.  rAm'd,  1877,  IfiOly  1909.]  Deposition  to  be  nsed 
OB  n.otlon. 

Where  a  party  intends  to  make  or  oppose  a  motion  in  a  court 
of  record  and  it  is  necessary  for  him  to  have  the  affidavit  or 
deposition  of  a  person  not  a  party,  to  use  upon  the  motion,  the 
court  or  a  judge  authorized  to  make  an  order  in  the  case  may  in 
Its  or  his  discretion  make  an  order  appointing  a  referee  to  take 
the  deposition  of  that  person.  The  order  must  be  founded  upon 
proof  by  affidavit  that  the  aoplicant  intends  to  make  the  motion, 
or  that  notice  of  a  motion  has  been  given  which  the  applicant 
intends  to  oppose.  The  affidavit  must  specify  the  nature  of  the 
action  and  must  show  that  the  affidavit  or  deposition  is  neces- 
sary thereon  and  that  such  person  has  refused  to  make  an 
affidavit  of  the  facts  which  the  applicant  verily  believes  are 
within  his  knowledge.  If  the  defendant  has  appeared  in  the 
action  and  the  application  is  made  on  the  part  of  the  plaintiff 
at  least  one  day*8  notice  of  such  application  must  be  given  to 
the  attorney  of  the  defendant,  and  if  the  application  is  made  on 
the  part  of  the  defendant  similar  notice  must  be  given  to  the 
attorney  of  the  plaintiff.  The  person  to  be  examined  may  be 
subpoenaed  and  compelled  to  attend  as  upon  the  trial  and  mf>y 
be  cross  examined  by  the  party  on  whose  attorney  the  notice  has 
been  served.  The  deposition  must  be  taken  by  question  and 
a&iiwer  and'  be  subscribed  by  the  witness,  and  must  be  delivered 
to  the  attorney  for  the  party  who  procured  the  order,  unless  such 
order  provides  for  a  different  disposition  thereof. 

Sobstltnte  tot  Co.  Proc.,  {  401,  subd.  7;  L.  1901.  ch.  526;  L.  1909,  ch. 
40.  I  8.  Bee  note  49  of  notes  of  Board  of  Statutory  Gooiohdatlon  at  end 
of  eode. 

210a 
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i  880.  "Where  ^Fitness  may  be  compelled   to  attend. 

Where  a  person  to  be  examined,  as  prescribed  in  this  article, 
is  a  resident  of  the  State,  he  shall  not  be  required  to  attend  in 
any  county,  other  than  that  in  which  he  resides,  or  where  he 
has  an  office  for  the  regular  transaction  of  business,  in  person. 
Where  he  is  not  a  resident,  he  shall  not  be  required  to  attend 
In  any  othei*  county,  than  that  wherein  he  is  served  with  a  sub- 
•>oena,  unless,  for  special  reasons,  stated  in  the  affidavit,  the 
ord-er  otherwise  directs. 

Co.  Proc.  i  381.  Iwt  cUiuse.  witb  amendments. 

210b    . 
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ARTICLK  SBCOBTD. 

Dqxmtums,  taken  vnthout  the  State,  for  uae  within  the  State, 

lee.  887,  888.  When  eommUslon  to  Iflsne. 

880.  How  and  apoD  wbat  terms  gnnteiL 

880.  Order  made  by  jndge. 

891.  iDterrogatorlea;    how  settled. 

8B2.  Id.;  to  ho  annexed;  dlrsctloiis  «or  retain. 

883.  Commifislon  to  examine  wholly  or  partly  open  oral  qae<itioas. 

8M.  Wben  oiien  commission  may  Issue,  or  depositions  may  be  takes. 

886.  Ih'priMU  10118  where  udvei-se  party  la  an  infant  or  committee. 

886.  Noti(*e  of  examination  upon  oral  questions. 

807.  Open  commission. 

8M.  Order  directing   depositions   to  be   taken. 

880.  Before  whom  depositions  may  be  taken;  notice  of  taking. 

900.  How  depositions  taken. 

Ml.  Commlnlon   or   order   to  take  depositions;   liow  esecnte^   «nd  !•> 

turned. 
MS.  Certificate  of  execution. 
M3.  Certificate,  a  auflicient  return. 
904.  Retam  by   agent. 

90Q.  If  aypnt  la  alck  or  dead.  m 

906.  907.  Filing  depoeltioo,   etc.,   ao  retamed.  ' 

906.  Commlaaion,  etc.,  by  consent. 

900.  Where  return  to  be  kept;  parties  may  Inspect  It,  etc. 
010.  Wben  deposition  mar   be   suppressed. 
Oil.  Deposition,  etc.,  eTidenoe. 

912.  When  interrogstories  and  deposition  may  be  In  a  foreign  langaagt, 
013.  Letters  rogatory.  y^^  s  m        -•— •• 

i  887.  [Am'd,  1879.]    lITlien  commission  to  l«flve. 

In  a  ease  speoified  in  the  next  section,  where  it  appears,  by 
affidaTit,  on  the  application  of  either  party,  that  the  testimony 
of  one  or  more  witnesses,  not  within  the  State,  is  material  to 
the  applicant;  a  commission  may  be  issued,  to  one  or  more 
wnnpetcnt  persons,  named  therein;  anthorizinfr  them,  or  any 
one  of  them,  to  examine  the  witness  or  witnesses  named  therein, 
under  oath,  upon  the  interrogatories  annexed  to  the  commission; 
to  tike  and  certify  the  deposition  of  each  witness;  and  to 
return  the  same,  and  the  commission,  according  to  the  directions 
Kiren  in  or  with  the  commission.  The  applicant,  or  any  other 
party  to  the  action,  may  be  thus  examined. 
f^m  L.  1862.  ch.  375,  |  1,  am'd. 

I  888.  [Am'd,   1896.]      Tlie  same. 

Such  a  commission  may  be  issued,  in  either  of  the  following 
eases: 

.  1;  Where  a  party  to  an  action,  brought  in  a  court  of  record, 
IS  in  default  for  want  of  an  appearance  or  pleading,  and  the 
testimony  is  required  upon  the  assessment  of  damages,  by  a 
'''rit  of  inquiry,  or  upon  a  reference;  or  otherwise,  to  enable  the 
yinn  to  render  the  proper  final  judgment. 

2.  Where  final  judgrment  has  been  rendered  against  the  ad- 
verse party  in  an  action  brought  in  a  court  of  record;  and  the 
'Wtimony  is  required  in  order  to  carry  the  judgment  into  efiPect. 

3.  Where  an  appeal  from  a  final  judgment,  rendered  in  the 
wpreme  court,  the  city  court  of  the  city  of  New-York,  or  a 
ooTOity  court,  or  a»motion  for  a  new  trial  in  either  of  those 
conrtg.  is  nending.  and  the  testimony  will  be  material  and  neces- 
Mrr  to  Uie  applicant,  in  the  prosecution  or  defence  of  the 
Action,  if  a  new  trial  is  granted. 

•See  L.   1882.   cb.  416.  |  1164;  pwt,  |  SlTl. 
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4.  Where  the  application  is  made  before  the  joinder  of  iesne, 
iu  an  'action  brought  in  either  of  the  courts  specified  in  the  last 
subdivision;  and  there  is  reason  to  apprehend  that  before  issae 
lb  joined,  and  an  application  for  a  commission  can  thereafter 
be  made,  the  witness  wiU  die,  or  become  unable  to  give  his  testi- 
mony, or  remove,  so  that  his  testimony  cannot  be  taken. 

5.  Where  an  issue  of  fact  has  been  joined,  in  an  action  pending 
in  a  court  of  record,  and  the  testimony  is  material  to  the 
applicant,  in  the  prosecution  or  defence  thereof. 

6.  In  special  proceedings. 

L.  1890,  ch.  946. 

I  k89.  Ho-vr  and  upon  vrliat  term*  irranted. 

In  a  case  specified  in  subdivision  third  of  the  last  section,  if 
the  appeal  has  been  taken  to  another  court,  the  application 
must  be  made  to  the  court  in  which  the  judgment  was  rendered: 
and  an  order,  directing  the  commission  to  be  issued,  may  be 
grnnted  or  refused,  in  the  discretion  of  that  court.  In  a  case 
specified  in  either  of  the  other  subdivisions  of  that  section,  the 
application  may  be  made  to  the  court,  or  a  judge  thereof*  or,  in 
the  supreme  court,  to  the  county  Judge  of  the  county,  where  the 
action  is  triable;  and  it  must  be  granted,  upon  satisfactory 
proof  of  the  facts  authorizing  It,  unless  the  court  or  judge  has 
reason  to  believe,  that  the  application  is  not  made  in  ^ood  faith, 
or  unless  an  order  for  an  open  commission,  or  for  taking  deposi- 
tions, is  made  as  prescribed  in  this  article.  Notice  of  the  appli- 
cation must  be  given  to  the  adverse  party,  unless  he  is  in  default 
for  want  of  an  appearance.  Upon  granting  the  order,  the  court 
or  judge  may,  in  any  case,  impose  such  terms  as  justice  requires. 

From  L.  1802,  ch.  375,  I  1,  and  2  R.  S.  393,  fif  11  %nd  12,  with  smendmsots. 

See    also    L.  1847.  ch.   470.  9  15  <4  Edm.  688). 

I   800.   Order    made   by  Jadffe. 

Where  the  order  is  made  by  a  judge,  out  of  court,  it  mast  be 
entered  in  the  office  of  the  clerk.  It  shall  be  granted,  only  in 
a  case,  where  the  court  would  grant  it,  and  upon  the  same 
terms:  and  it  is  subject  to  the  control  of  the  court. 

1  801.   Interrosratorleat  ho^v  nettletl. 

Unless  the  interrogatorip.s,  to  be  annexed  to  the  commission, 
are  settled  by  consent  of  the  parties,  they  must  be  settled,  upon 
notice,  by  a  judge  of  the  court,  or,  in  the  supreme  court,  by  the 
county  judge  of  the  county,  where  the  action  is  triable,  as  pre- 
scribed in  the  general  rules  of  practice. 

2  R.  S.  393.   I  14,   ae  am'd  hj  L.  1875.  ch.  420. 

9  802.   Id.f  to  be  annexed f  directions  for  retmnt. 

The  interrogatories,  when  settled,  must  be  annexed  to  the 
commission.  Either  party  must  be  allowed  to  insert  therein 
any  Question,  pertinent  to  the  issue,  which  he  proposes.  Unlesf 
the  parties  stipulate  in  writing,  or  the  order  granting  the  com- 
mission prescribes,  how  it  shall  be  returned,  the  judge  must 
indoisf-,  uron  the  commission,  the  proper  direction  for  that 
purpose.  Unless  the  court  or  judge  thinks  proper  to  direct  It 
to  be  returned  by  an  agent,  it  must  be  returned  through  the 
post-office.  .  • 

Id.,  f  16.  with  UBendment^. 
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I  803.  [Am'd,  18&5.J      Commlsaloa  to  examine  whollT  o» 
vartly  vpon  oral  aveattons. 

Where  an  Issue  of  fact,  joined  in  an  action,  is  pending  in  the 
supreme  court,  the  city  court  of  the  city  of  New-York,  or  a 
county  court,  the  parties  may  stipulate,  in  writing,  or  the  court 
to  which,  or  the  judge  to  whom  an  application  for  a  commission 
is  made,  may  in  its  or  his  discretion,  direct,  in  the  order,  that  a 
commission  issue  without  written  interrogatories,  and  that  the 
depositions  be  taken  upon  oral  questions;  or  that  a  commission 
issue,  to  take  the  deposition  of  one  or  more  witnesses,  designated 
in  the  order,  partly  upon  oral  questions  and  partly  upon  written 
interrogatones,  or  to  take  the  deposition  of  one  or  more  witnesses, 
*  designated  in  the  order,  upon  oral  questions,  and  one  or  more 
witnesses,  designated  in  the  order,  upon  written  interrogatories. 

L.  1806.  cb.  946. 


i  894.  ItVlien  open  eontmlnalon  may  ls«ne,  or  depoaltli 
T  be  taken. 

Where  an  issue  of  fact,  joined  in  an  action,  is  pending  iu  either 
of  the  courts  speciAed  in  the  last  section,  Ine  parties  may 
stipulate,  iu  writing,  or  the  court,  or  a  judge  thereof,  or,  in  the 
supreme  court,  the  county  judge  of  the  county  where  the  action 
is  triable,  may,  in  its  or  his  discretion,  upon  the  application  of 
either  party,  and  upon  satisfactory  proof,  by  affidavit,  that  one 
or  more  witnesses,  not  within  the  State,  are  material  and  neces- 
Mry  in  the  prosecution  or  defence  of  the  action,  make  an  order, 
opon  such  terms  as  it  or  he  deems  proper,  directing  that  an  open 
commission  issue,  or  that  depositions  be  taken,  as  prescribed  in  the 
following  sections  of  this  article. 

f  8S9..  [Am»«,  18TD,  189T.]  Ilepo«ltlon»  wMere  a«ver«e 
party  te  an  Infant  or  eoatatlttee. 

ITie  last  two  sections  are  not  ai^licable,  where  the  adverse 
party  is  an  infant,  or  the  committee  of  a  person  judicially  de- 
clared to  be  incapable  of  managing  his  affairs,  by  reason  of  lunacy, 
idiocy  or  habitual  drunkenness.  Nor  can  the  applicant  be  exam- 
ued  m  his  own  behalf,  as  prescribed  in  those  aections,  except  br 
consent  of  the  parties. 

L.mfl(h.mk   In  flff«ct  K4y  19, 1817. 

f  806.  Notlee  of  examination  apon  oral  qaestlons. 

Where  a  commission  is  issued,  to  take  testimony  without 
written  interrogatories,  as  prescribed  in  section  893  or  section 
8W  of  this  act,  notice  of  the  time  and  place  of  the  examination 
of  a  witness,  by  virtue  thereof,  naming  the  witness,  must  be 
served  as  prescribed  in  section  809  of  this  act. 

See  I  899,  post. 

I  897.  Open  eomuilssion. 

An  open  commission  must  be  directed  to  one  or  more  personfl, 
named  therein,  and  must  authorize  them,  or  any  one  of  them, 
to  examine  any  witness  who  may  be  produced  by  either  party, 
on  or  before  a  day  n)ecified  therein,  upon  oral  questions  to  be 
pot  to  the  witness,  when  he  is  produced;  to  take  and  certify  the 
deposition  of  each  witness  so  examined;  and  to  return  the  same, 
and  the  commission,  immediately  after  the  expiration  of  the 
time  limited  for  the  production  of  witnesses,  according  to  tlie 
directions,  given  in  or  with  the  commission. 
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S  898.  Order  dlrectlnar  depositions  to  be  taken. 

All  order,  directiug  that  depositione  be  taken,  must  specif^ 
the  time  within  which  they  must  be  taken,  and  the  manner  in 
which  they  must  be  returned.  It  may  nl»o  contain  such  addi- 
tional directions,  not  inconsistent  with,  the  next  section,  with 
respect  to  the  time  and  manner  of  giving  notice,  as  the  court 
or  judge  deems  proper.  The  order  must  be  entered  in  the  clerk's 
office;  and  a  certified  copy  thereof  must  be  annexed  to  each 
deposition,  or  set  of  depositions,  returned  as  prescribed  in  the 
following  sections  of  this  article. 

From  L.   1858.  ch.  387,   {  4,  am*d. 

fi  890.  Before  wbom  deposltlonn  n»aT  be  tnlceni  notlee 
of  taklnff' 

A  deposition  may  be  taken,  pursuant  to  such  an  order,  before 
a  person  mutually  agreed  upon  by  the  parties,  or  a  chancellor, 
or  a  judge  of  a  court  of  record,  or  the  mayor  or  other  chief 
magistrate  of  a  city,  or  a  justice  of  the  peace  of  the  state  or 
territory,  where  the  witness  is;  who  is  not  counsel  or  attorney 
for  either  party,  and  would  npt  be  disqualified,  by  reason  of 
affinity  or  consanguinity  to  a  party,  or  interest  in  the  event, 
from  serving  as  a  juror  upon  the  trial  of  the  action,  within  the 
State.  Written  notice  of  the  time  and  place  of  taking  a  deposi- 
tion, si)ecifying  the  name  of  the  witness,  and  the  person  before 
whom  it  will  be  taken,  must  be  served  by  the  party,  at  whoee 
instance  it  is  taken,  upon  the  attorney  for  the  adverse  party. 
The  time  for  serving  such  a  notice  must  b<\  at  least,  five  judicial 
days  before  the  deposition  ii^  taken;  and  one  judicial  day,  in 
addition,  for  each  fifty  miles,  by  the  usual  rout^  of  travel, 
between  the  residence  of  the  attorney  for  the  adverse  party,  and 
the  place  where  the  de[M)sition  is  to  be  taken. 

L.  1853.  cb.  887.  part  of  §  4,  and  f  5.  ain'd. 

§  900.   Hovr  depoNltloiiH   taken. 

•Upon  the  examination  of  a  witness,  without  written  inter- 
rogatories, by  virtue  of  a  commission,  or  of  an  order  to  take 
depositions,  the  commisHioner,  or  the  person  before  whom  the 
deposition  is  taken,  must  take  dowu,  or  cause  to  be  taken  down, 
as  prescribed  in  the  next  section,  the  substance  of  the  witness's 
testimony;  unh'ss  he  is  diroctcni,  in  the  commission  or  the  order, 
or  required  by  the  ihtsou  appearing  for  either  party,  to  insert 
in  the  deposition  any  or  all  of  the  questions  or  answers,  word 
for  word.  Unless  the  commission  or  order  otherwise  directs, 
the  person,  appearing  for  either  party,  ma^  ask  any  question, 
whicii  he  deems  proper,  and  the  Witness  s  answer  most  b<' 
taken  accordingly,  the  objections  thereto  bv'ing  reserved,  without 
being  specified  at  the  time  of  examination.  A  copy  of  thli^ 
section  must  be  annexed  to  each  commission  to  take  testimony 
without  written  interrogatories,  and  to  each  certified  copy  of 
an  order  to  take  a  deposition. 

§  &4rl.  Comnilsiilon  or  order  to  take  depoaltloaai  liaw 
executed  and  returned. 

The  person,  to  whom  a  commission  is  directed,  or  before 
whom  a  deposition  is  taken,  unless  otherwise  expressly  directed 
in  the  commission,  or  in  the  order  for  taking  the  depositioiM, 
must  execute  the  commission,  or  the  order,  as  follows: 

1.  He  must  publicly  administer,  to  each  witness  examined, 
an  oath  or  affirmation  to  testify  the  truth,  the  whole  tmth,  and 
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nothiDir  but  the  tmth,  as  to  the  matters  respecting  which  the 
witness  is  to  be  examined. 

2.  He  mnflt  reduce  the  examination  of  each  witness  to  writing, 
or  cause  it  to  be  reduce^f  to  writing,  by  a  disinterested  person. 
After  it  has  been  carefnily  read,  to  or  by  the  witness,  it  mast 
be  subscribed  by  the  witness. 

3.  If  an  exhibit  is  produced  and  proved,  the  exhibit,  or,  if  the 
witness,  or  other  person  having  it  in  his  custody,  does  not 
surrender  it,  a  copy  thereof,  must  be  annexed  to  the  deposition 
to  which  it  relates,  subscribed  by  the  witness  proving  it,  and 
numbered  or  otherwise  identified,  in  writing  thereupon,  by  the 
coDunissioner,  or  person  taking  the  deposition,  who  must  sub- 
scribe his  name  thereto. 

4.  The  commissioner,  or  person  talking  the  deposition,  must 
subscribe  his  name  to  each  lialf  sheet  of  the  deposition;  he  must 
annex  all  the  depositions  and  exhibits  to  the  commission,  or  to 
a  certified  copy  of  the  order  for  talking  the  deposition,  with  the 
certificate  specified  in  the  next  section;  and  he  must  close  them 
up  under  his  seal,  and  address  the  packet  to  the  clerk  of  the 
court,  at  his  official  residence. 

5.  If  there  is  a  direction,  on  the  commission,  or  in  the  order, 
to  return  the  same  through  the  post-office,  he  must  immediately 
deposit  the  packet,  so  addressed,  in  the  post-office,  and  pay  the 
postage  thereon. 

d.  if  there  is  a  direction  on  the  commission,  or  in  the  order, 
to  return  the  same  by  an  agent  of  the  party,  at  whose  instance 
it  was  issued  or  granted,  the  packet  so  addressed  must  be  deliv- 
ered to  the  agent. 

7.  Where  a  commission  is  directed  to  two  or  more  persons, 
one  or  more  of  them  may  execute  it,  as  prescribed  In  this  and 
the  next  section. 

A  copy  of  this  and  of  the  next  section  must  be  annexed  to 
each  commission,  or  order  to  take  depositions,  authorised  by 
this  ardde. 

S  R.  8.  8M.  I  le,  and  L.  1868.  (A.  887,  ff  8.  7  ud  8. 

I  908.   CertlllcAte  of  execvtlon.  ^ 

The  commissioner  or  other  person,  before  whom  one  or  more 
depositions  are  taken,  must  subscribe,  and  annex  to  each  deposi- 
tion, a  certificate,   substantially  in    the    following    form,    the 
blanks  being  properly  filled  up: 
"  8ute  "  (or  "  territory")  "  of  "  i  -«  • 

"  County"  (or  "  parish")  "  of  "  ( "•* 

"I,  ,  do  certify  that  ,  the  witness,  personally 

appeared  before  me  on  the  day  of         ,  at  o'clock  in 

the  noon,  at  the  ,  in  the  state  "  (or  *'  territory  ")  "  of 
,  and  after  being  sworn"  (or  "affirmed,"  as  the  case  may  be). 
"  to  testify  the  truth,  the  whole  truth,  and  nothing  but  the  truth, 
did  depose  to  the  matters  contained  in  the  foregoing  deposition, 
and  did.  in  my  presence,  subscribe  the  same,  and  indorse  the  ex- 
hibits annexed  thereto.  And  I  further  certify  that  I  have  sub- 
scribed my  name  to  each  half-sheet  thereof,  and  to  each  exhibit. 
And  I  further  certify  that  appeared  in  behalf  of  the  ,  and 
that       appeared  in  behalf  of  the       ." 

I«.  18B8,  ck.  887.  |  7. 


I  90S.     Certlllc»te,  a  awfllclemt  retnrm. 

The  certificate,  specified  in  the  last  section,  i«  a  auttdent 
tm  to  a  commission. 
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1  904.  Return  by  affent. 

If  the  packet,  specified  in  section  901  of  this  act,  is  delivered  to 
an  agent,  he  must  deliver  it  to  the  clerk,  to  whom  it  is  addressed, 
or  to  a  judge  of  the  court,  either  of  whom  must  receive  and  open 
it,  upon  the  agent  making  affidavit,  that  he  received  it  from  the 
handiB  of  the  commissioner,  or  the  person  who  took  the  deposition, 
and  that  it  has  not  been  opened  or  altered,  since  he  so  received  it. 

2  B.  S.   894,  f  17. 

S  905.  If  avemt  ta  alclc  or  dead. 

If  the  agent  is  dead,  or,  from  sickness  or  other  casualty,  is  un- 
able to  deliver  the  packet  personally,  as  prescribed  in  the  last  sec- 
tion, it  must  be  received,  by  the  clerk  or  judge,  from  the  hands 
of  any  other  person,  upon  the  latter  making  an  affidavit,  that  hv 
received  it  from  the  agent;  that  the  agent  is  dead,  or  otherwise 
unable  to  deliver  it;  that  it  has  not  been  opened  or  altered  since 
he  received  it;  and  that  he  believes  that  it  has  not  been  opened 
or  altered,  since  it  came  from  the  hands  of  the  commissioner,  or 
the  person  who  took  the  deposition. 

Id.,  f  18. 

S  OOe.  Flllifts  depoattlom,  etc.,  ao  returned. 

The  clerk  or  judge,  who  receives  and  opens  the  packet,  as  pre- 
scribed in  the  last  two  sections,  must  indorse  thereupon,  and  sign, 
a  note  of  the  time  of  the  receipt  and  opening  thereof,  and  im- 
mediately file  it  in  the  office  of  the  clerk;  together  with  the  affi- 
davit of  the  person,  who  delivered  it  to  him. 

Id.,  f  19,  aiii*d. 

S  907.  The  aaine. 

If  the  packet  is  transmitted  through  the  post-office,  the  deik, 
to  whom  It  is  addressed,  must  receive  it  from  the  post-office,  open 
it,  inJorse  thereupon,  and  sign,  a  like  note  of  the  time  of  the 
receipt  and  opening  thereof,  and  immediately  file  it  in  his  office. 

Id.,  S  20. 

S  5>08.  Commlaalon,  etc.»  by  consent. 

A  commission  may  issue,  or  an  order  to  take  depositions  may  be 
made,  by  consent,  in  a  case  where  either  may  be  directed  by  the 
court  or  a  judge,  as  prescribed  in  this  article.  On  filing  a  stipula- 
tion to  that  effect,  signed  by  the  attorneys  for  the  parties,  the 
clerk  must  enter  an  order  accordingly;  and  thereupon  the  attor- 
ney for  the  party,  procuring  the  order,  may  insert  in  the  commis- 
sion, or  indorse  upon  or  annex  to  it,  or  the  order,  the  necessary 
directions  for  the  execution  and  return  thereof,  according  to  the 
stipulation. 
Td.,  f  21,   remodelled. 


I  009.  "Where  return  to  be  keptt  parties  may  inapeet 
It,  Bte» 

A  commission,  or  copy  of  an  order  to  take  depositions,  with  the 
certificates,  returns,  depositions,  and  exhibits  thereto  annexed, 
must  remain  on  file  in  the  office  of  the  clerk,  unless  otherwise 
provided  by  the  stipulation  of  the  parties,  or  unless  the  court,  ^r 
a  special  order,  directs  them  to  be  filed  in  the  office  of  anomr 
derk.    They  are  always  open  to  the  inspection  of  tb»  pArtles 

lie 
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either  of  whom  is  entitled  to  a  copy  of  them,  or  of  any  part 
thereof,  on  payment  of  the  fees  allowed  by  law. 

2  B.  8.  aM,  i  22, 

I  910.  'Whem  deposition  may  be  •appressed. 

Where  it  appears,  by  affidari^  that  a  deposition  has  been  im- 
properly or  irregularly  taken  or  returned;  or  that  the  personal 
attendance  of  the  witness,  upon  the  trial,  could  have  been  pro- 
cored,  with  due  diligence,  by  a  subpoena;  or  that  the  attorney  fof 
either  party  has  practiced  any  fraud,  or  unfair  or  overreaching 
conduct,  to  the  prejudice  of  the  adverse  party,  in  the  course  ot 
the  proceedings;  an  order,  for  the  suppression  of  the  deposition, 
may  be  made  by  the  court,  upon  the  application  of  the  party  ag- 
grieved, upon  notice  to  the  adverse  party. 

L.  186S,  ch«  887,  I  14,  am*d. 

I  911.  Depoaltton,  etc,  evldenee. 

A  deposition,  taken  and  returned  as  prescribed  in  this  article, 
or  an  exemplined  copy  thereof,  if  the  original  is  filed  in  another 
county,  may,  u..les!:^  it  is  suppressed  as  prescribed  in  the  last  sec- 
tion, be  re;4d  i.  -evidence  by  either  party.  It  has  the  same  effect, 
and  no  othe.%  aL,  the  oral  testimony  of  the  witness  would  have; 
and  an  objection  to  the  competency  or  credibility  of  the  witness, 
^r  to  the  relevancy,  or  substantial  competency,  of  a  question  put 
to  him,  or  of  an  answer  given  by  him,  may  be  made,  as  if  the 
iritness  was  then  personally  examined,  and  without  being  noted 
apon  the  deposition. 

U^  i  18,  and  :.  B.  8.  896,  f  23,  with  ameodmenti.    See  4  T.  A  a  MS. 


S  012.  [Am'd,  1895.]  lUThem  iaterroffatorlefl  And  depoal« 
Hon  Bmr  be  la  a  forelirn  laasmase. 

Upon  an  application,  made  in  the  suprenie  court,  the  city  court 
of  the  city  of  New-York,  or  a  county  courts  for  a  commission  to 
be  issued  to  a  foreign  country,  if  It  satisfactorily  appears,  by 
affidavit  that  the  witness  does  not  understand  the  English  Ian- 
image,  the  order  for  the  commission  may,  in  the  discretion  of 
the  court  or  judge,  direct  that  written  interrogatories  annexed 
thereto,  by  way  of  direct  or  cross-examination  be  framed  in  the 
English  language,  and  also  in  a  foreign  language;  that  only  the 
interrogatories  framed  in  the  foreign  language  be  put  to  the  wit 
ness;  and  that  his  answers  be  taken,  and  the  certincates  be  made 
out,  in  the  same  language.  Where  such  an  order  is  made,  it 
must  provide  for  the  payment,  by  the  applicant,  to  the  adverse 
party,  of  a  reasonable  sum,  fixed  therein,  for  the  expense  of  pro- 
cnring  the  interrogatories,  in  his  behalf,  to  be  translated.  The 
judge,  who  settles  the  interrogatories,  must  settle  them  in  the 
foreign  language,  and  in  the  English  language;  and,  for  that  pnr« 
pose,  he  may  call  in  the  assistance  of  one  or  more  experts,  whose 
compensation  must  be  fixed  bv  the  judge,  nnd  paid  by  the  ap- 
plicant When  the  deposition  is  rend  in  evidence,  it,  and  the  in- 
tfrrogatoriea,  must  be  interpreted  into  the  JUiuglish  language,  as 
if  the  witness,  being  unable  to  speak  the  English  language,  was 
personally  present  and  testifying. 

Lw  189S.  ^.  946. 

I  91S.  Jjett^ru  rovatory. 

Letters  rogatory  may  be  issued  from  either  of  the  courts  speci- 
fird  in  the  last  section,  in  its  discretion,  in  a  case  where  a  com- 
DiiMion  may  be  issued,  as  prescribed  in  this  article,  vpon  satla- 
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factorj  proof,  by  affidayit,  that  there  is  good  reason  to  belieTe» 
that  the  ends  of  justice  will  be  better  promoted  thereby,  than  by 
the  isstting  of  a  commission,  notwithstanding  that  a  commission 
can  be  executed,  in  the  country  to  which  they  are  sent  Letters 
rogatory  can  be  issued  only  to  examine  one  or  more  witnesses, 
upon  written  interrogatories,  annexed  thereto;  which  must  be 
framed  and  settled,  and  the  depositions  must  be  returned,  as  pre- 
scribed in  this  article,  with  respect  to  the  interrogatories  annexes 
to  a  comiuission.  and  the  depositions  taken  thereundar. 
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ABTICUC   THIBD. 

DepomitofM,  taken  within  the  state  far  use  without  the  etaU. 

Bee.  9U.  In  what  casM  depoattton  may  be  Ukan. 
915.  Ambpoena  tu  wltoMs. 
M.  RBpealed. 
917.  B*pealed. 

118.  Repealed. .     _        ,  .         ,., 

919.  Taking  and  return  of  depoutlon. 
«».  Repealed. 

I  ai4.    [AMi*d,    18090     In    what    caaea   depoaltiom    may    be 
taken.  ,.  ... 

A  party  to  an  action,  suit  or  special  proceeding,  civil  or  cnmi- 
Dfll,  pending  in  a  court  without  the  state,  either  m  the  Unitedi 
States,  or  in  a  foreign  country,  may  obtain,  by  the  special  pro- 
ceeding prescribed  in  this  article,  the  testimony  of  a  witness,  and, 
in  connection  therewith,  the  production  of  books  and  papers, 
within  the  state,  to  be  used  in  the  action,  suit  or  special  pro- 
ceedinf 
SKS  a»7.|»(2  Sdxn.414),  as  am'dbjL.  1867,  cb.  flB,  I  1  (7Xdm.a3);  L.UW.oh. 
501  In  effect  Sept.  1, 1809. 

i  915.  [Am'd,  1899.]    Subpoena  to  wltneaa. 

Where  a  commission  to  take  testimony,  within  the  state,  has 
been  issued  from  the  court  in  which  the  action,  suit,  or  special 
proceeding  is  pending;  or  where  a  notice  has  been  given,  or  any 
other  proceeding  has  been  taken,  for  the  pui-pose  of  taking  the 
testimony,  within  the  state,  pursuant  to  the  laws  of  the  state  or 
country,  wherein  the  court  is  located,  or  pursuant  to  the  laws  of 
the  United  States,  if  it  is  a  court  of  the  United  States,  the 
Bupr^ne  court,  or  the  county  court,  or  a  judge  of  either  court, 
«halL  in  a  proper  case,  on  the  presentation  of  a  verified  petition 
issue  a  subpoena  to  the  witness,  commanding  him  to  appear 
before  the  commissioner,  named  in  the  commission;  or  before  a 
commissioner,  within  the  state,  for  the  state,  territory,  or  foreign 
country,  in  which  the  notice  was  given,  or  tJie  proceeding  taken; 
or  before  the  officer  designated  in  the  commission,  notice,  or  other 
paper,  by  his  title  of  office:  at  a  time  and  place  specified  in  the 
subpoena,  to  testify,  in  the  action,  suit,  or  special  proceeding. 
If  the  witness  shall  fail  to  obey  the  subpoena,  or  refuse  to  have 
an  oath  administered,  or  to  testify,  or  to  produce  a  book  or  paper 
pursuant  to  a  subpoena,  or  to  subscribe  his  deposition,  the  court 
or  judge  issuing  the  subpoena  shall,  if  it  is  determined  that  a 
contempt  has  been  committed,  prescribe  the  punishment  as  in 
the  case  of  a  recalcitrant  witness  in  the  supreme  court.  The 
?eneral  rules  of  practice  must  prescribe  rules  for  such  pro- 
ceedings. 

Id., MB.  i  90.  and  pariof  I  31.  as  am'd  by  L.  188^ cfa.  flB,  f  1  (TBdm.  S3),  am'd  ;  L. 
tan,  eh.  Sti .    In  effect  Sept .  1, 18W 

S  91«l-  [Repealed  May  3,  1899;  L.  1899,  ch.  502.    In  effect  Sept. 
1,  1880.1 

{  917-  [Repealed  May  3,  1880;  L.  18r^,  ch.  502.    In  effect  Sept. 
I,  1899.] 

i  918.  ( Repealed  May  3,  1889;  L.  1899,  ch.  502.    In  effect  Sept. 
1,  1899.] 
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fi  919.  [Am'd,  1899.]    TaIcIbs  «Ad  retwrn  of  depositlom. 

The  officer,  or  commissioner,  before  whom  a  witness  appeals, 
in  a  case  specified  in  this  article,  must  take  down  his  testimony, 
in  writing,  and  must  annex  thereto  copies  of  all  books  and  papers 
produced  or  such  parts  thereof  as  shall  be  required;  and  most 
certify  and  transmit  it  to  the  court  in  which  the  action,  suit,  or 
special  proceedlncr  is  pending,  as  the  practice  of  that  court 
requires. 

L.  1899,  oh.  S08.    In  effect  Sept.  1, 1889. 

S  920.  [Repealed  May  3,  18G0;  L.  1899,  ch.  602.  In  effect  Sept 
1,  1899.J 
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TITLE  IV. 
Documentary  evidence. 

irtfcte  1.  DocomentaiT  evidence,   lui  a   Hulwtitnte  for  oral  tMtlmony. 

2.  Proof   of  «  clo<ruineiit,  executed  or  remaiulng  wiUiln   the   State. 
8.  Proof  of  A  document,   remaining  In  a  court  or  public  otBce  of  the 
United  State*,   or  ex^nted  or  remaining  without   the   State. 

article:  first. 

Documentary  evidence^  as  a  substitute  for  oral  testimony, 

S«c.  921.  Certain   ofDdal  certificate*,   evidence. 

922.  Certificate,   etc.,   on  file,  evidence. 

923.  Notar5''8   certificate,   evidence. 

924.  Notary's  protent  and  memorandum;   when  eridoioa. 

925.  Proof  of  presentment,   etc..   of  foreign   bills. 

926.  Affldarlt  of  printer,    etc.,    evidence. 

927.  Id. :  of  service  of  notice. 

928.  Marriage   certificate,    evidence. 

929.  Book   of  foreign   corporation ;    when   evidence. 

930.  When  a   copy   thereof  is  evidence. 

931.  How  copy  to  be  verified. 

9Sla.  Copy  of   designation   of   person   upon    whom   to  make  serrloe,    as 

evidence. 
931b.  Recital    in    order,    resolution    or    record    of    public    officers,    board 

or  bmly   presumptive   evidence   of   certain    facts. 
931c.   Extracts     from     books     and     records     of     comptroller's     ofllce     as 

evidence, 
t 

i  021.  Certain  oAetal   certlfleateny  evidence. 

Where  the  ofBcer,  to  whom  the  legal  custody  of  a  paper  be- 
Icmgs,  certifies,  under  hi«  hand  and  offlcial  seal,  that  he  has  made 
dilijfent  examination,  in  his  office,  for  the  paper,  and  that  it 
cannot  be  found,  the  certificate  is  presumptive  evidence  of  the 
facts  so  certified,  as  if  the  oflJcer  personally  testified  to  the  same. 

2  R.   S.   552,   f   12   (2  Bdm.   57.3).      See  post.   |   061. 

I  922.  Certlfi<!ate,   eiCp  on   file,   evldenee. 

Where  a  public  officer  is  required  or  authorized,  by  special  pro- 
vision of  law.  to  make  a  certificate  or  an  affidavit,  touching  an 
act  performed  by  him.  or  to  a  fact  ascertained  by  him,  in  the 
course  of  his  official  duty;  and  to  file  or  deposit  it  in  a  public 
office  of  the  State;  the  certificate  or  affidavit,  so  filed  or  de- 
posited, or  an  exemplified  copy  thereof,  is  presumptive  evidence 
of  the  facts  therein  alleged,  except  where  the  effect  thereof  is 
declared  or  reguJati^d,  by  special  provision  of  law. 

i  928.  [Am'd*  1877.]     Notary^a   certlfleate,  evldenee. 

The  certificate  of  a  notary  public  of  the  State,  under  his  hand 
sad  seal  of  office,  of  the  presentment  by  him  for  acceptance  or 
payment,  or  of  the  protest,  for  non-acceptance  or  non-payment, 
of  a  promissory   note  or  bill  of  exchange,  or  of  the  service  of 
Doticf  thereof  on  a  party  to  the  note  or  bill;  specifying  the  mode 
of  giving  the  notice,  the  reputed  place  of  residence  of  the  party 
to  whom  it  was  given,  and  the  post-office  nearest  thereto:  is  pre- 
sumptive evidence  of  the  facts  certified,  unless  the  party  against 
whom  it  is  offered,  has  served  upon  the  adverse  party,  with  his 
pleadini?,  or  within  ten  days  after  joinder  of  an  issue  of  fact,  an 
original  affidavit,  to  the  effect,  that  he  has  not  received  notice  of 
non-floceptance,  or  of  non-payment  of  the  note  or  bill.    A  verified 
answer  is  not  sufficient  as  an  affidavit,   within  the  meaning  of 
this  section. 

L.    l»Xl.  cfa.   271.    f   8    (4   Edm.    6in>. 
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S  924.  Jlotm,ry*m  protest  and  memorandiimi  frheift  evt- 
Aeace. 

In  case  of  the  death  or  insanity  of  a  notary  public  of  the  State, 
or  of  his  absence  or  removal,  so  that  his  personal  attendance,  or 
his  testimony,  cannot  be  procured,  in  any  mode  prescribed  by  law, 
his  original  protest,  under  his  hand  and  official  seal,  the  genuine- 
ness thereof  being  first  duly  proved,  is  presumptive  evidence  of 
a  demand  of  acceptance,  or  of  payment,  therein  stated;  and  a 
note  or  memorandum,  personally  made  or  signed  by  him,  at  the 
foot  of  a  protest,  or  in  a  regular  register  of  official  acts,  kept  by 
him,  is  presumptive  evidence  that  a  notice  of  non-acceptance  or 
nun-payment  was  sent  or  delivered,  at  the  time,  and  in  the  man- 
ner, stated  in  the  note  or  memorandum. 

2  B.  8.  288-284,  U  4A  utA  47  (2  Bdm.  2M),  consolidated. 

S  92S.  Proof  of  preaeatment,  etc.,  of  foreiffa  bills. 

Proof  of  the  presentment,  for  acceptance  or  payment,  of  a 
promissory  note  or  bill  of  exchange,  payable  in  another  state,  or 
in  a  territory,  or  foreign  country,  or  of  a  protest  of  the  note  or 
bill,  for  non-acceptance  or  non-payment,  or  of  the  service  of 
notice  thereof,  on  a  party  to  the  note  or  bill,  may  be  made,  in 
any  manner  authorized  by  the  laws  of  the  state,  territory,  or 
country  where  it  was  payable. 

L.  1866,  ch.  800.  second  and  third  aentencea  of  }  1  (6  Bdm.  497),  am'd. 

S  0Sfi6.   [Am'd,  1877.]      Aflldavlt  of  priater,  ete.,  OTtdeaee, 

The  affidavit  of  the  printer  or  publisher  of  a  newspaper,  pub- 
lished within  the  State,  or  of  his  foreman  or  principal  clerk, 
showing  the  publication  of  a  notice  or  other  advertisement,  aa- 
thorized  or  required,  by  a  law  of  the  State,  to  be  published  in 
that  newspaper,  annexed  to  a  printed  copy  of  the  notice  or  other 
advertisement,  may  be  read  in  evidence;  and  is  presumptive  evi- 
dence of  the  publication,  and,  also,  of  the  matters  stated  therein, 
showing  that  the  deponent  is  authorized  to  make  .the  affidavit. 
But  this  section  does  not  apply  to  a  case,  where  the  affidavit  it 
required  by  law  to  be  filed,  unless  it  has  been  duly  filed;  or  to  a 
case,  where  the  mode  of  proving  a  publication  is  otherwise  sped* 
ally  prescribed  by  law. 

L.  18S5.  ch.  150.  i  1  (4  Bdm.  688),  am'd.  ' 

1 927.  [Am'd,  1902.1    Aflldavit  of  servtee  of  aotf ee« 

Whore  it  is  necessary,  upon  the  trial  of  an  action,  to  prove  the 
service,  posting  or  affixing,  of  a  notice,  an  affidavit,  showing  the 
Kervice,  posting  or  offixing,  to  have  been  made  by  the  person 
inn  king  the  affidavit,  is  presnmntive  evidence  of  the  service,  post- 
ing or  affixing,  upon  first  proving  that  he  is  dead  or  insane,  or 
thftt  his  personal  attendance  cannot  be  compelled,  with  due 
diligence. 

L.  1858,  ch.  244,  I  1  (4  Rdm.  645),  am'd  by  adding  tho  last  clause;  L.  HHtf. 
ch.  08.    In  effect  Sept.  1.  1002. 

S  9S8.   [Aai'd,   1879.]      Marrlaare   eertlllcate,   evldeaee. 

An  original  certificate  of  a  marriage,  within  the  State,  made 
by  the  minister  or  magistrate  by  whom  it  was  solemnised;  the 
original  entry  thereof  made,  pursuant  to  law^,  in  the  office  of  the 
clerk  of  a  city  or  a  town,  within  the  State;  or  a  copy  of  the 
certificate,  or  of  the  entry,  duly  certified,  is  presumptive  evidence 
of  the  marriage. 

R.   S.  141.  f  17   (2  Rdm.   146). 
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I  wn.  ]l««k  mt  toreiffm  •orporatloaf  irlien  eTidemee. 

Where  a  party  wishes  to  prore  an  act  or  transaction  of  a 
forei^  coiporation,  the  book  or  books  ot  the  corporation  may  be 
used  for  that  purpose,  as  presumptiye  eTidence,  whether  any  or 
aU  of  the  parties  are  or  are  not  members  of  the  corporation. 
Babstltate  for  L.  1863.  ch.  206,  pftit  of  %  1,  at  am'd  hy  L.  1869,  ch.  689. 

S  980.  'WbeB  a  copy  there4»f  Is  eTidemee. 

If  an  oriirinal  book  is  not  produced  at  the  trial,  as  prescribed 
in  the  last  section,  a  copy  thereof,  or  of  an  entry  tnerein,  yeti- 
fied  as  prescribed  in  the  next  section,  may  be  used,  with  like 
effect  as  the  nrigiDal  book;  provided  that  the  party,  intendiniT  to 
use  the  copy,  gives  the  adverse  party  at  least  ten  days'  notice  of 
his  intention,  specifying  briefly  the  nature  of  the  evidence  pro- 
posed to  be  given.  But  this  and  the  next  section  do  not  apply, 
where  the  foreign  corporation  is  a  party  to  the  action,  alia 
seeks  to  prove  its  own  act  or  transaction,  in  its  own  behalf. 

L.  1888,  ch.  206,  parti  of  H  1  «nd  2,  am'd. 

I  dSl.  Hovr  eopy  to  be  verflled. 

The  copy  must  be  verified  by  the  deposition,  taken  as  pre- 
scribed  by  law,  or  the  oral  testimony,  taken  at  the  trial,  of  the 
person  who  made  it,  or  of  a  person  who  has  examined  and  com* 
pared  It  with  the  original  book,  or  the  entry  therein.  The  wit- 
ness must  testify  that  the  copjr  produced  is  correct:  that  he  made 
it,  or  compared  it  with  the  original:  and  that  he  then  knew  that 
the  original  book  so  copied,  or  containing  the  entry,  was  the  book 
of  the  corporation;  or  that  it  was  then  acknowledged  to  him  to' be 
soch.  by  an  officer  or  receiver  of  the  corporation,  or  a  person 
having  the  custody  thereof,  namiug  the  person  who  made  the 
acknowledgment:  and  he  must  specify  where,  and  in  whose  cu»> 
tody,  the  orifrinal  was  then  k«pt. 
of  f  1. 


f  fl31«.   [Added,    1908.]    'Copy    of    deslaraation    of    person 
i    ^vhom    to    make    servlee*    as    evldeaee. 


An  exemplified  copy  of  a  designation  of  a  person  upon  whom 
to  make  service  filed  by  a  foreign  corporation  as  provided  iu 
section  sixteen  of  the  general  corporation  law  accompanied  with 
a  certificate  that  it  has  nut  been  revoked,  is  presumptive  evi- 
dence of  the  execution  thereof,  and  conclusive  evidence  of  the 
authority  of  the  officer  executing  it. 

Added  by  L.  1909«  ch.  6u.  Derivation  —  Code  Civil  Procedure.  I  432. 
sabd.  2.  pt.  For  remainder  of  section  see  Code  of  Civil  Procedure,  i  432, 
and  General  Corporation  Law,  f  16.  See  note  5  of  notes  of  Board  of 
Statatory  Consolidation  at  end  of  code. 

f  931b.  [Added,  1809.]  Recital  In  order,  reaolntlon  or 
reeord  of  public  olllcerai,  board  or  body  preaamptlTC 
eiridemce   of  certain   facts. 

A  recital  in  any  order,  resolution  or  other  record  of  any  pro- 
ceeding of  a  meeting  referred  to  in  section  forty-one  of  the  gen- 
eral coni<truction  law  that  such  meeting  had  been  held  or  ad- 
journed as  provided  in  said  section  or  that  it  had  been  held  upon 
notice  to  the  members,  as  therein  provided,  shall  be  presumptive 
eridencc  thereof. 

Added    hy    L.    1909.    ch.    65.      Derivation  —  Statutory    Construction    Law, 
i    19,    pt.      For   remainder   of   section   see   Qeneral   Construction    Law,    |    41. 
note  6  of  notes  of  Board  of  Statutory  CoDsolldatlon  at  end  of  code. 
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I  981c.  [Added,  1900.1  Extracts  from  boolcH  And  records 
of  comptroller*!!     office    am    evidence. 

The  state  comptroller  is  hereby  authorized  to  furnish  extracts 
from  the  books  iind  records  of  his  office  in  reference  to  any  lot, 
piece  or  parcel  of  land,  certifying  that  such  extract  contaiu^ 
all  that  is  stated  in  such  book  or  record  relating  to  such  lot 
piece  or  parcel  of  land,  and  such  certified  extract  may  be  read 
in  evidence  in  all  courts  and  proceedings  with  the  same  effect  as 
the  original  book  or  record. 

Added  by  L.   1909,  ch.  425.      In  effect  May  21,   1909. 
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ARTICLB   SBCOND. 

Proof  of  a  document,  executed  or  remaining  within  the  state, 

Sec.  932.  Statutes,   etc. ;   bow  proved. 

038.  Cbples   of   records    and   papers   In    c«rtsln   offices,    presomptlTe   eri* 

dence. 
M4.  Id. :  of  papers  filed  with   town  clerk. 
935.  Ccmreyance,   when   acknowledged,  or  reconl,  or  tran8crlpt  of  record. 

evidence. 
93d.  Sttcb  evidence  may  be  rebutted. 

937.  Wbat  InstnimeutK  m»y  be  acknowledged. 

938.  Justice's  docket  and    transcript  evidence  before  him. 

939.  Transcript   ttom   justice's  docket,   evidence  generally. 

940.  Otber  proof  of   proceedings   before  Justice. 

941.  Ordlnanses,   etc.,   of   cities,    villages,   etc. 
94U.  Proof  of  colonial  sUtutes. 

f  fNB.  [Am'dy  1896.]    Statutes,  etc.,  how  preveA 

A  statute  or  joint  resolution,  Rassed  by  the  legislature  of  the 
State,  may  be  read  in  evidence  from  a  newspaper,  designated  a« 
prescribed  by  law,  to  publish  the  same,  until  six  months  after 
the  close  of  the  session  at  w^hich  it  was  passed ;  and,  at  any  time, 
from  a  volume  printed  under  the  direction  of  the  secretary  of 
State.  To  entitle  any  copy  of  a  law  published,  other  than  those 
published  under  the  direction  of  the  secretary  ot  State,  to  be  . 
read  in  evidence,  there  shall  be  contained  in  the  same  book  or 
pamphlet,  a  printed  certificate  of  the  secretary  of  State,  that 
wich  copy  Is  a  correct  transcript  of  the  text  of  the  original  laws. 
For  sucn  certificate  the  secretary  of  State  shall  collect  such  a  fee 
8s  he  shall  deem  just  and  reasonable. 

L.  1886,    cb.  BM;   1    R.   S.   184,   If  8  and   12  (1   Rdm.   18i),   consolidated 
tad  am'd. 

i  988.  [Ana'd,    1879.]      Copies    of   reeords  «nd   papers   !■ 
eertatm  oflleea,  presantptlT'e  eWdence. 

A  cop;^  of  a  paper  filed,  kept,  entered,  or  recorded,  pursuant 
to  law,  m  a  public  office  of  the  State,  the  officer  having  charge 
of  which  has,  pursuant  to  law,  an  official  seal;  or  with  the  clerk 
of  a  court  of  the  State;  or  with  the  clerk  or  secretary  of  either 
house  of  the  legislature,  or  of  any  other  public  body  or  public 
board  created  by  authority  of  a  law  of  the  State,  and  having, 
pursuant  to  law,  a  seal;  or  a  transcript  from  a  record,  kept,  put^ 
Boant  to  law,  in  such  a  public  office,  or  by  such  a  clerk  or  sec- 
retary, is  evidence,  as  if  the  original  was  produced.  But,  to  en- 
title it  to  be  used  in  evidence,  it  must  be  certified  by  the  clerk 
ot  the  court,  under  his  hand  and  the  seal  of  the  court;  or  by  the 
officer  having  the  custody  of  the  original,  or  his  deputy,  or  clerk, 
appointed  pursuant  to  law,  under  his  official  seal,  and  the  h.ina 
of  the  person  certifying;  or  by  the  presiding  officer,  secretary,  or 
derk  of  the  public  body  or  board,  appointed  pursuant  to  law. 
under  his  hand,  and,  except  where  it  is  certified  by  the  clerk  or 
secretary  of  either  house  of  the  legislature,  under  the  official 
seal  of  the  body  or  board. 

I  984.  Id.)  of  papers  filed  witli  town  cleric. 

A  copy  of  a  paper  filed,  pursuant  to  law.  In  the  office  of  a 
town  clerk,  or  a  transcript  from  a  record  kept  therein,  pursuant 
to  law,  certified  by  the  town  clerk,  is  evidence,  with  like  effect 
the  original. 
«  a.  B.  S60,  I  16  a  Bdm.  328). 
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S  ^id5.  Comveyaneey  irlnen  •eluaofrledved,  or  reeord,  or 
traoAcrlpt  of  record,  eT^ldenee. 

A  conveyance,  acknowledged  or  proved,  and  certified,  in  the 
manner  prescribed  by  law,  to  entitle  it  to  be  recorded  in  the 
county  where  it  is  offered,  is  evidence,  without  further  proof 
thereof.  Except  as  otherwise  specially  prescribed  by  law,  the 
record  of  a  conveyance,  duly  recorded,  within  the  State,  or  a 
transcript  thereof,  duly  certified,  is  evidence,  with  like  effect  wt 
the  original  conveyance. 

1  R.  8.  760,  ch.  8.  f  16,  and  first  Miitaiice  of  $  17  (1  Bdm.  71o>.  am*'. 

S  036.  Sneli  evidence  mar  be  rebutted. 

The  certificate  of  the  acknowledgment,  ot  of  the  proof  of  a 
conveyance,  or  the  record,  or  the  transcript  of  the  record,  of 
such  a  conveyance,  is  not  conclusive;  and  it  may  be  rebutted, 
and  the  effect  thereof  may  be  contested,  by  a  party  affecteU 
thereby.  If  It  appears  that  the  proof  was  taken  upon  the  oath  of 
an  interested  or  incompetent  witness,  the  conveyance,  or  th« 
record  or  transcript  thereof,  shall  not  be  received  in  evidence, 
until  its  execution  is  established  by  other  competent  proof. 

Id.,  remainder  of  S  17. 

1  dST.  IVhat  iafltrnu&eata  may  be  ackaovrledsed. 

Any  instrument,  except  a  promissory  note,  a  bill  of  exchange, 
or  a  last  will,  may  be  acknowledged,  or  proved,  and  certified,  in 
the  manner  prescribed  by  law  for  taking  and  certifying  the  ac- 
knowledgment or  proof  of  a  conveyance  of  real  property;  and 
thereupon  it  is  evidence,  as  if  it  was  a  conveyance  of  real  prop- 
erty. 

L.  1888,  ch.  271,  f  9  (4  Edm.  620). 

S  938.  Jaatlee'a  docket  aad  traaacrt^t  CTldeace  before 
blm. 

The  docket-book  of  a  justice  of  the  peace,  within  the  State,  or 
a  transcript  thereof,  certified  by  him,  i&  evidence  before  him,  of 
any  matter  required  by  law  to  be  entered  by  him  therein. 

2  B.   S.  200,   i  245  (2  Edm.  278). 

S  039.  Traaacrlpt  from  Jaatlce*a  docket,  evideace  vea- 
eraily. 

A  transcript  from  the  docket-book  of  a  Justice  of  the  peace, 
within  the  State,  subscribed  by  him,  and  authenticated,  by  a 
certificate  of  the  clerk  of  the  county  in  which  the  justice  resides, 
un(^er  his  hand  and  official  seal,  to  the  effect,  that  the  person, 
subscribing  the  transcript,  was,  at  the  date  of  the  judgment 
therein  mentioned,  a  justice  of  the  peace  of  that  county;  and 
that  the  clerk  is  acquainted  with  his  handwriting,  and  verily 
believes  that  the  signature  to  the  transcript  is  grenuine;  is  evi- 
dence of  any  matter  stated  in  the  transcript,  which  is  required 
by  law  to  be  entered  by  the  justice  in  his  docket«book. 

Id..  U  246  and  247,  consolidated. 

>  940.  [Aaa'd,  1877.]  Otber  proof  of  proceediasa  before 
laatlce. 

The  proceedings  in  an  action  brought,  or  a  special  proceeding 
mstituced,  before  a  justice  of  the  peace,  within  the  State,  mny 
also  be  proved  by  the  oath  of  the  justice.  In  case  of  his  denth 
or  absence,  they  may  be  proveJ  by  the  original  minutes  of  the 
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proceedings,  kept  by  him,  pursttant  to  law,  accompanied  with 
proof  of  his  handwriting;  or  by  a  copj  of  the  minutes,  sworn  to, 
by  a  competent  witness,  as  having  b^en  compared  with  the  orig- 
inal entries,  with  proof  that  those  entries  were  in  the  handwrit- 
ing of  the  justice. 

2  R.  S.  280,  i  2i8. 

I  941.  [Am'd,  18C4.]  Ordtnanees,  ete^  of  eitte%  vlllaffes, 
•te. 

An  act,  ordinance,  resolution,  by-law,  rule  or  proceeding  of  the 
common  council  of  a  city,  or  of  the  board  of  trustees  of  an  in- 
corporated Tillage,  or  of  a  local  board  of  health  of  a  city,  town 
or  incorporated  Tillage  or  of  a  board  of  supervisors,  within  the 
state,  may  be  read  in  evidence,  either  from  a  cop?  thereof,  certi- 
fied by  the  city  clerk.  Tillage  clerk,  clerk  of  the  common  council, 
clerk  or  secretary. of  the  local  board  of  health,  or  clerk  of  the 
board  of  supervisors;  or  from  a  volume  printed  by  authority  of 
the  common  council  of  the  city,  or  the  board  of  trustees  of  the  vil- 
'age  or  the  local  board  of  health  of  the  city,  town  or  village,  or 
the  board  of  supervisors. 

L^  UN,  ch.  aot. 

i  Mia.   [Added,    1009.]     Proof    of    colonial    statates. 

A  statute  contained  in  the  compilation  of  the  colonial  statutes 
transmitted  to  tbe  legislature  by  the  commissioners  of  statutory 
revision,  pursuant  to  chapter  one  hundred  and  twenty-five  of  the 
laws  of  eighteen  hundred  and  ninety-one,  shall  be  evidence  in 
any  action  or  proceeding,  and  of  the  same  force  and  effect  as 
though  the  original  was  produced,  if  it  appears  from  such  publi- 
cation that  such  statute  was  copied  from  the  original. 

Addpd  bj  L.  1909,  eh.  65.  Dertratlwi  —  U  1881,  ch.  125,  I  5,  pt..  M 
am'd  by  L.  1897.  ch.  403,  |  1.  See  note  7  of  notes  of  Board  of  Statutory 
CoBaolklation  at  cud  of  code. 
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ARTICLB  THIRD. 

Proof  of  a  document,  remaining  in  a  court  or  public  office  of  the 
Untied  States,  or  executed  or  remaining  iotthout  the  state. 

Sec.  942.  Printed  copies  of  laws  of  acother  State,  etc. 
043.  Ck>pie8  of  records  of  United  States  courts. 

944.  Copies  of  docnments  on  file  in  departments  of  United  States  pre- 

sumptive evidence. 

945.  Record  of  bill  of  sale,  etc.,  of  vessels. 

046.  Conveyance  of  land  without  the  State. 

047.  Exemplification  of  record  o£  conveyance  of  land  without  the  State. 

048.  Transcript  of  docket,  etc«,  of  Justice  of  adjoining  State. 
940.  Id.;  how  authenticated. 

050.  Other  proof. 

051.  Proof  may  be  rebutted. 

952.  Copies  of  records  of  courts  of  foreign  countries;  how  authenticated. 

953.  Other  proof. 

064.  This  article  does  not  declare  effect  of  record,  etc. 

965.  Public  records  in  New  York  county. 

956.  Documents  from  foreign  coantries:  how  authenticated. 

S  042.  Printed  copiea  of  laivn  of  another  Stattet  etc 

A  printed  copy  of  a  statute,  or  other  written  law,  of  anotber 
.state,  or  of  a  territory,  or  of  a  foreign  country,  or  a  printed  copy 
of  a  proclamation,  edict,  decree,  or  ordinance,  by  the  excctttlTe 
power  thereof,  contained  in  a  book  or  publication,  purporting  or 
proved  to  have  been  published  by  the  authority  thereof,  or  proved 
to  be  commonly  admitted,  as  evidence  of  the  exi.sting  law.  In  the 
iudicial  tribunals  thereof,  is  presumptive  evidence  of  the  etatnte, 
law,  proclamation,  edict,  decree,  or  ordinance.  The  unwritten  or 
common  law  of  another  State,  or  of  a  territory,  or  of  a  foreigu 
country,  may  be  proved,  as  a  fact,  by  oral  evidence.  The  books 
of  reports  of  cases,  adjudged  in  the  courts  thereof,  must  also  be 
admitted,  as  presumptive  evidence  of  the  unwritten  or  common 
law  thereof. 

Go.  Proc,  S  426,  as  am'd  in  1869.    See.  also.  L.  1848,  ch.  812  (4  Rdm.  6IS). 

§  948.  Copieii  of  recordu  of  United  States  eonrta. 

A  copy  of  the  record,  or  any  other  pro(reeding,  of  a  court  of 
the   United   States,   is  evidence,    when   certified   by   the  clerk  or 
officer,  in  whose  custody  it  \a  n^uired  by  law  to  be. 
L.   1845,  ch.  303,  8  1   (4  Bdm.  641),  am'd. 

I  944.   [Am'd,   1879,   1899,   1907.]    Copieai   of  docnmentfl  on 
file  In  departnaentu  of  U.  S.  preMamptlve  evidence. 

A  copy  of  a  record  or  other  paper,  remaining  in  a  department 
'*f  the  government  of  the  United  States,  is  evidence,  when  certi- 
fied by  the  head,  or  acting  chief  officer,  for  the  time  being,  of 
tliat  department;  or  when  certified  by  the  officer  in  whose  charge 
It  is,  pursuant  to  a  statute  of  the  United  States,  or  otherwise  in 
accordance  with  a  statdte  of  the  United  States,  relating  to  certi- 
fying the  same.  A  certificate  of  the  director  or  other  officer  in 
charge  of  the  census  of  the  United  States,  attested  by  the  secre- 
tary of  the  interior,  stating  the  ponulation  of  any  part  of  the 
tjnited  States,  or  giving  the  result  of  said  census  otherwise  shall 
he  received  as  prima  facie  evidence  of  such  facts.  The  record  of 
the  observations  of  the  weather,  taken  under  the  direction  of  the 
signal  service  of  the  United  States,  when  certified  by  the  officer 
in  charge  thereof,  at  the  place  where  they  were  taken  and  aiv 
kept,  is  prima  facie  evidence  of  the  matters  of  fact  stated  therein. 
The   records   of   the   observation   of   the   weather   taken    at   the 
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arseoal  in  Central  park  under  the  direction  of  the  meteorological 
aud  ajitronomical  obsenratorv  of  the  city  of  Is'ew  lork,  when 
uuly  certihed  by  the  oltlcial  in  charge  thereof,  or  his  deputy, 
ifiiall  be  presumptive  evidence  of  the  tacts  set  forth  therein,  aud 
snail  be  received  in  evidence  on  the  trial  of  any  action  in  ail  tu<.^ 
courts  of  tUis  scale. 

L.  1846,  ch.  240,  {  1  (4  Edm.  641),  am'd  and  L.  1879,  ck.  296;  L.  1899,  cb. 
W;  U  IWI,  da.  2BZ.    In  effect  May  20.  1007. 

i  945.  Reeord  of  bill  of  aale,  etc.,  of  veaseUi. 

The  record  of  a  bill  of  sale,  mortgage,  hypothecation,  or  con- 
veyance of  a  vessel,  belonging  to  a  port  or  place,  within  the 
U'nited  States,  recorded  in  the  ofhce  of  the  collector  of  customs, 
where  the  vessel  is  registered  or  enrolled,  which  was  acknowl- 
edged or  proved,  before  it  was  recorded,  in  like  manner  as  a 
aeed  to  be  recorded  within  the  State;  or  a  transcript  of  such  a 
lecord,  duly  certified  by  the  collector;  is  evidence,  with  the  like 
effect  as  the  original. 

L.  1862,  ch.  261  (4  Edm.  646),  as  am'd  bj  L.  1865.  ch.  612. 

i  94G.  CTomvoTMaee  of  lamd  witfcovt  the  State. 

A  conveyance  of  real  property,  situated  without  the  State,  ac- 
knowledged or  proved,  and  certified,  in  like  manner  as  a  deed 
to  be  recorded  within  the  county  wherein  it  is  offered  in  evidence, 
is  evidence,  without  further  proof  thereof,  as  if  it  related  to  real 
property  situated  within  the  State.  A  conveyance  of  real  prop- 
erty,  situated  within  another  state,  or  a  territorv  of  the  United 
;$tate8,  which  has  been  duly  authenticated,  according  to  the  lawn 
of  that  state  or  territory,  so  as  to  be  read  in  evidence  in  tlie 
courts  thereof,  is  evidence  in  like  manner. 
1  IL  8.  761.  S  27  (1  Bdou  712),  am'd. 

I  94T.  ESxempimeatlom  of  reeord  of  eonveyaiiee  of  lamd 
wttMo«t  tMe  HtwLte. 

An  exemplification  of  the  record  of  a  conveyance  of  real  prop- 
erty situated  without  the  State,  and  within  the  United  States, 
wLich  has  been  recorded  in  the  state  or  territory,  where  the  rejil 
property  is  situated,  pursuant  to  the  laws  thereof,  when  certificnl 
under  Vie  hand  and  seal  of  the  officer,  having  the  custody  of  the 
rf*ford,  is,  if  the  original  cannot  be  produced,  presumptive  evi- 
v>uce  of  the  conveyance,  and  of  the  due  execution  thereof. 
Aoaiocoiis  to  L.  1864,  ch.  311  (6  Edm.  264). 

9  048,   Trfinacript  of  docket,  etc.,  of  Justice  of  adjoiainv 
fttate. 

A  transcript  from  the  docket-book  of  a  justice  of  the  peace, 
within   an  adjoining  state,  of  a  judgment  rendered  by  him;   ;i 
trstnacnpt  of  his  minutes  of  the  proccfdings  in  the  cause,  pre- 
vious to  the  judgment;  or  of  an  execution  issued  thereon;  or  of 
the  return  of  an  execution;  when  subscribed  by  the  justice,  and 
authenticated  as  prescribed  in  the  next  section,   is  presumptive 
f>ri6ence  of  his  jurisdiction   in   the  cause,   and   of  the  matters 
shown  by  the  transcript. 
Flora  L.  1886,  ch.  439,  S  1  (^  Eiim-  639). 

f  B4».  Id.|  how  »«tlieifttieated. 

Sncli  a  transcript  must  be  niitb«»nticated  by  a  certificate  of  the 
jni^tice,  annexed  thereto,  to  the  effect,  that  it  is  in  all  respects 
r-orreci^  and  that  he  had  jurisdiction  of  the  cause;  and  »l?o  h^ 
a  certificate  of  the  clerk  or  prothonotary  of  the  county,  in  wh"i»:ii 
rb«»  instice  resided  at  the  time  of  rendering  the  judgment,  under 
iii*  b'tnd  and  seal  of  the  court  of  common  pleas,  or  othpr  county 
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court  of  the  county,  to  the  effect  that  the  person,  subscribins  the 
certificate  attached   to   the  transcript,   was,  at  the  date  of   the 
judgment,  a  justice  of  the  peace  of  that  county;  and  that  tb« 
signature  thereto  is  in  his  own  handwriting. 
Id..  8  2. 

§  9BO.   OtUer  proof. 

The  judgment  and  other  proceedings,  and  the  justice*s  authority 
to  render  the  judgment,  may  also  be  proved,  by  the  production 
of  the  docket,  or  of  a  copy  of  the  judgment  or  other  proceedings; 
and  the  oral  testimony  of  tlie  justice,  to  the  truth  and  correct- 
ness thereof,  and  to  his  authority  to  render  the  judgment. 

L.   1836,  ch.  489,   §  8. 

8  d51.  Proof  may  be   rebvtted. 

The  last  three  sections  do  not  prevent  the  introduction  of  evi- 
dence, to  controvert  any  of  the  proof,  in  relation  to  the  validity 
of  a  judgment  therein' specified.  , 

Id.,  8  4. 

8  962.  Copies  of  record*  of  oovrta  of  forelirn  eovatrlesf 
how  authenticated. 

A  copy  of  a  record,  or^  other  judicial  proceeding,  of  a  court 
of  a  foreign  country,  is  evidence,  when  authenticated  as  follows: 

1.  By  the  attestation  of  the  clerk  of  the  court,  with  the  seal 
of  the  court  afiixed,  or  of  the  officer  in  whose  custody  the  record 
is  legally  kept,  under  the  seal  of  his  office. 

2.  By  a  certificate  of  the  chief-judge  or  presiding  magintrate  of 
the  court,  to  the  effect,  that  the  person,  so  attesting  the  record, 
is  the  clerk  of  the  court;  or  that  he  is  the  officer,  in  whose  cus- 
tody the  record  is  required  by  law  to  be  kept;  and  that  his  sig- 
nature to  the  attestation' is  genuine. 

3.  By  the  certificate,  under  the  great  or  principal  seal  of  the 
government,  under  whose  authoritj'  the  court  is  hold,  of  the 
secretary  of  State,  or  other  officer  having  the  custody  of  that 
seal,  to  the  effect,  that  the  court  is  duly  constituted,  specifying 
irenerally  the  nature  of  its  jurisdiction:  and  that  the  signature  of 
the  chief-judge  or  presiding  magistrate,  to  the  certificate  speci- 
fied in  the  last  subdivision,  is  genuine. 

From  2  R.  S.  896.  8  26  (2  Fklm.  413),  am'd. 

8  953.  Other  proof. 

A  copy  of  a  record,  or  other  judicial  proceeding,  of  a  court 
of  a  foreign  country,  attested  by  the  seal  of  the  court,  in  which 
it  remains,  must  also  be  admitted  in  evidence,  upon  due  proof  of 
the  following  facts: 

1.  That  the  copy  offered  has  been  compared  by  the  witness 
with  the  original,  and  is  an  exact  transcript  of  the  whole  of  the 
original. 

2.  That  the  oriirinal  was,  when  the  copy  was  made,  in  the  cus- 
tody of  the  clerk  of  the  court,  or  other  officer  legally  having 
charge  of  it. 

3.  That  the  attestation  is  genuine. 
Id.,  8  27. 

8  9B4.  [Am*d,  1877.1  Thin  article  doeii  not  declare  •«««* 
of  record,  etc. 

Nothing  In  this   article    is   to  be   construed,   as  declaring  th« 
effect  of  a  record  or  other  jndi'-ial  proceeding  of  a  foreign  country. 
authenticated,  so  as  to  be  evidence. 
Id.,  8  28,  last  clause. 
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I  aw.  [lAaerted,  1882*9  am'd,  1904.]    Publie  records  tn  Hew 
Tork  eomnty. 

All  map0,  suryeys  and  official  records,  shall  have  been  on  record 

or  on  file  in  the  office  of  either  the  register  of  the  city  and  county 

of  New  York,  or  the  surrogate  of  said  city,  or  any  of  the  courts 

of  record  of  said  city,  or  the  clerk  of  the  city  and  county  of  New 

York,  or  any  county  within  the  city  of  New  York,  or  any  of  the 

departments  of  said  city  as  enumerated  in  section  thirty-four  of 

the  New   York   city  consolidation  ^  act,   or  in   the  office   of  the 

regristers,  surrogates,  commissioners  of  public  works  or  kindred 

ilepartment,  or  park  department,   for  a  period  of  twenty  years 

or  upwards  prior  to  such  trial,  shall  be  presumptive  evidence  of 

their  contents,  and  shall  be  receivable  in  evidence  as  such  upon 

any  trial  in  any  of  the  courts  of  this. state  in  any  controveray 

pending  therein,  between  any  parties.  . 

L,  1882.  ch.  522;  L.  1904,  ch.  444.    In  effect  Sept.  1,  100*. 

I  906.  [Am*d,  1877,  1012.]  Document*  from  forelirn 
coantrlefl)  bo'w  avtbenticated. 

A  copy  of  a  patent,  record  or  other  document  remaining  of  rec- 
ord or  on  file  in  a  public  office  of  a  foreign  country,  certified 
according  to  the  form  in  use  in  that  country,  is  evidence  when 
authenticated,  as  folIoWK.* 

1.  By  the  certificate  under  the  hand  and  official  seal  of  a  com- 
misHioner  appointed  by  the  governor  to  take  the  proof  or  acknowl- 
edgment of  deeds  in  that  country,  to  the  eflfect  that  the  patent, 
record  or  document  is  of  record  or  on  file  in  the  public  office, 
and  that  the  copy  thereof  is  correct  and  certified  in  due  form;  and 

2.  By  a  certificate  under  the  hand  and  official  seal  of  the  secre- 
tary of  State,  annexed  to  that  of  the  commissioner,  to  the  same 
effect  as  prescribed  by  law  for  the  authentication  of  the  certifi- 
cate of  such  a  commissioner,  upon  a  conveyance  to  be  recorded 
within  the  State.  The  certificate  of  the  commissioner,  thus 
authenticated,  is  presumptive  evidence  that  the  copy  of  the 
patent,  record  or  document  is  certified  according  to  the  form  in 
aae  in  the  foreign  country;  or 

3.  By  a  certificate  under  the  hand  and  official  seal  of  a  consular 
officer  of  the  United  States  to  the  effect  that  the  patent,  record  or 
document  is  of  record  or  on  file  in  the  public  office  and  certified 
according  to  the  form  in  use  in  the  foreign  country,  and  a  copy  of 
a  patent,  record  or  other  document  so  authenticated  is  presump- 
tive evidence  that  the  same  is  certified  according  to  the  form  in 
use  in  the  foreign  country. 

Ll   1975.  ch.   136.  portions  of  S8  1.  2,  8  and  9.     Am'd  by  L.  1912,  ch.  97.  In 
■ffpct  Apr.  3,  191^. 
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TITLE  V. 
MiflcellandouB  provisions. 

Sec.  9u7.  Form  of  certificate  to  copies,   etc. 
958.  Certificate    must   be   sealed. 
r">9.  (>iialiflcation    of    last    sect^'on. 

9(1;).  KviUence,  In  acttoiiK  for  recovery  of.  Injorjr  to,  etc.,  umoceaplcd 
lands   and   timber   thereon. 

961.  Surrogaten  to  Hearoh   rtl<»H,  and   to  certify,  etc. 
901a.  Determining  ag:e  of  child. 

961b.  Proof  of  written  Instruments  wher«  there  are  anbacrlblnf  wit 
nesseB. 

961c.  Proof  of  paymeuta    o^   a   municipal   corporation   or   oflScar   thereof. 

961d.  Proof  of  Instrument  by  submitting  dlHinited  and  genuine  hand- 
writing. 

961  e.  Proof  of  lost  execution  or  writ  under  which  sheriff *b  aale  of  real 
property  wa»   made. 

961  f.  Evidence  of  weatlier  conditional 

962.  Saving  clnuse. 

1  0S7.  Form    of    certificate    to    copies,    etc 

Where  a  transcript,  exemplification,  or  certified  copy  of  a  rec- 
ord or  other  paper,  is  declared  by  law  to  be  evidence,  and  special 
provision  is  not  made  for  the  form  of  the  certificate,  in  the  par- 
ticular case,  the  person,  authorized  to  certify,  must  state,  in  his 
certificate,  that  it  has  been  compared  by  him  with  the  original, 
and  that  it  is  a  correct  transcript  therefrom,  and  of  the  whole 
of  the  original. 

2  R.   S.  403,   I  59   (2  Rdm.  420),  am'd. 

I  958.  Certlllcate    mnnt    be    sealed. 

If  the  officer,  or  the  court,  body,  or  board,  in  whose  custody 
an  original  papor,  fii)ecified  in  the  last  section,  is  required  to  be, 
by  the  laws  of  the  State,  or  of  another  state,  or  of  the  United 
States,  or  of  a  territory  thereof,  or  of  a  foreign  country,  has. 
pursuant  to  those  laws,  an  official  seal,  the  certificate  must  be 
attested  by  that  seal.  If  the  certificate  is  made  by  the  clerk  of 
a  county,  within  the  State,  it  must  be  attested  by  the  seal  of  the 
county. 

Id.,   remainder  of  |   59,   am'd. 

I  050.   rAm*d,    1877.1     <lvalillcatloii      of    la«it    nectloa. 

The  last  section  does  not  require  the  seal  of  a  court  to  be 
affixed  to  a  certified  copy  of  an  order,  or  of  a  paper  filed  therein, 
«»r  entry  made,  where  the  copy  is  used  in  the  same  court,  or  be- 
fore an  officer  thereof:  or,  in  the  supreme  court,  where  it  is  used 
in  a  circuit  court,  or  a  court  of  oyer  and  terminer. 

Id.,  I  60,  with  the  addition  of  the  words  "or  a  court  of  oyer  and 
terminer." 

I  OOO.  rAdded.  1808f  am'd,  1006.1  Bvldeace,  la  aetloaa 
for  recovery  of,  Injvry  to,  etc.,  aaoccvpled  laada  aad 
timber    thereon. 

In  all  actions  to  recover  the  possession  of,  or  otherwise  to  de- 
termine the  title  to,  or,  for  trespass  upon  or  injury  to  unooeupied 
lands,  timber,  trees  or  underwood  thereon,  except  an  action  in 
which  anv  county  or  any  state  nv  county  officer,  board  or  com- 
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mission  is  a  party  defendant,  the  plaintiff  may  show  an  unbroken 
chain  of  title  or  conveyance  of  the  land  to  himself  for  thirty 
years  next  preceding  the  commencement  of  the  action,  or  if  an 
action  for  trespass,  next  preceding  the  commission  of  the  tres- 
pass or  injury,  and  such  proof  shall  be  presumptive  evidence  of 
ownership  at  the  times  respectively,  of  the  commencement  of 
such  action  or  commission  of  such  trespass  or  injury,  but  such 
presumption  may  be  rebutted  by  the  defendant  bv  showing 
ownership  of  said  lands  at  the  times  respectively,  of  the  com- 
mencement of  said  action  or  the  commission  of  said  trespass  or 
injury,  in  some  person  other  than  the  plaintiff. 

U  1898.   ch.   82;   L.    1906,   cb.   609.    In  effect  Sept.   1,    1906. 

i  961.  [Am'dy  1900,  1915*1  Searehlns  reeords  In  the  vurro- 
gate's  offlcea    and    certlfytav   in    regard    thereto. 

A  surrogate's  clerk  must,  upon  request,  and  upon  payment  of, 
or  offer  to  pay,  the  fees  allowed  by  law,  or,  if  no  fees  are  expressly 
allowed  by  law,  fees  at  the  rate  allowed  to  a  county  clerk  for  a 
aimiiar  service,  diligently  search  the  files,  papers,  records  and 
dockets  in  the  surrogate's  office;  and  eithe4*  make  one  or  more 
transcripts  therefrom,  and  certify  to  the  correctnessr  thereof,  and 
to  the  search,  or  certify  that  a  document  or  paper  cannot  be 
found  in  such  office. 

L.  1847.  cb.  470.  |  40  (4  Edm.  588).  am'cL  See  ante,  I  921.  Am'd  by 
h.  1909,  chft.  65  and  240.  |  84.  AIm>  partly  repealed  by  L.  1909,  chs.  16, 
35,  88  and  51.  See  ConBolidated  Laws,  titfl.,  Coanty  Law,  |  161,  Judiciary 
Law.  f  255,  Penal  Law,  f  1874,  Public  Officers  Law,  f  66.  See  note  60  of 
noteM  of  Board  of  Statutory  Consolidation  at  end  of  code.  Am'd  by  L.  1915, 
cb.  207,  In  effect  Sept  1,  1916. 

I  961a.   (Added,    1909.]     Determining    ave    of    child. 

I  Wheneyer  in  any  proceeding  or  trial  it  becomes  necessary  to 
determine  the  age  or  a  child,  such  child  may  be  produced  and 
exhibited  to  enable  the  magistrate,  court  or  jury  to  determine 
its  age  by  a  personal  inspection;  and  such  court  or  magistrate 
mny  direct  an  examination  by  one  or  more  physicians,  whose 
opinion  shall  also  be  competent  evidence  upon  the  question  of 
such  age. 

Added  by  L.  1909,  ch.  65.  Derivation  —  L.  1882.  cb.  340.  |  1.  See  note 
8  of  notes  of  Board  of  Statutory  Consolidation  at  end  of  code. 

f  961 1>.  [Added,  1909.]  Proof  of  irrltten  Inatrnments 
where    there    are    snbaerlblns   ^vltnessea. 

Except  in  the  case  of  written  instruments  to  the  validity  of 
TThich  a  subscribing  witness,  or  subscribing  witnesses,  is,  or  are 
necessary,  whenever,  upon  the  trial  of  any  action,  or  upon  the 
hearing  of  any  judicial  proceeding,  a  written  instrument  is 
offered  in  evidence,  to  which  there  is  a  subscribing  witness,  it 
shall  not  be  necessary  to  call  such  subscribing  witness,  but  such 
instrument  may  be  proved  in  the  same  manner  as  it  might  be 
proved  if  there  were  no  subscribing  witness  thereto. 

Added    by    L.     1909,    ch.    65.    Derivation  —  L.    1883,    ch.    195,    |    1.    See 
XM»te  9  of  notes  of  Board  of  Statutory  €k>n80lldatlon  at  end  of  code. 

f  961  e.    [Added,  1909.]     Proof  of  parm^atii   by  a  mnnic- 
Ipal    eorporatlon    or    ollleer    thereof. 

In  any   action  or  proceeding  now  pending  or  hereafter  to  he 

brought  in  any  of  the  courts  of  this  state,  the  payment  of  any 

sum  of  money  by  a  municipal  corporation,  or  an  officer  thereof, 

may  be  proved  by  a  receipt  purporting  upon  its  face  to  be  given 
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therefor,  and  to  entitle  such  receipt  to  be  read  in  evidence,  no 
further  or  other  proof  shall  be  necessary  than  that  it  is  pro- 
duced from  the  files  of  the  office  of  the  chief  financial  officer  of 
such  municipal  corporation,  or  from  the  tiles  of  the  office  of  the 
person  or  department  charged  with  the  duty  of  making  the  pay- 
ment. Every  such  receipt  so  read  in  evidence  shall  be  pre- 
sumptive proof  of  the  fact  of  the  payment  to  the  person  by  or 
in  whose  behalf  it  purports  to  be  signed  of  the  sum  of  money 
and  for  the  purpose  therein  expressed.  But  no  such  receipt  shall 
be  entitled  to  be  read  in  evidence  by  virtue  of  the  provisions  of 
this  section,  unless  it  was  given  at  least  six  years  before  the 
commencement  of  the  action  or  proceeding  in  which  it  shall  be 
offered  as  evidence.  And  the  date  or  time  appearing  upon  its 
face  shall  be  presumptive  proof  that  it  was  given  at  such  date  or 
time.  Nothing  in  this  section  contained  shall  be  held  to  pre- 
vent any  party  to  such  an  action  or  proceeding  from  proving 
affirmatively  that  the  payment  so  appearing  to  have  been  made 
has  not  in  fact  been  made. 

Added  by  I^  1909,  ch.  65.  DerlvaUon  —  L.  1884,  ch.  376,  |$  1.  2.  See 
note   10  of  notes  of  Board  of  Statutory  Consolidation   at   end   of  code. 

i  961d.  rAddeil,  1909.1  Proof  of  Instrumeiit  by  aub- 
mlttlnir    disputed    and    senalne    bamdv^'rltlnir. 

Comparison  of  a  disputed  writing  with  any  writing  proved  to 
the  satisfaction  of  the  court  to  be  the  genuine  handwriting  of 
any  person,  claimed  on  the  trial  to  have  made  or  executed  the 
disputed  instrument,  or  writing  shall  be  permitted  and  submitted 
to  the  court  and  jury  ,in  like  manner. 

Added  by  h.  1909.  ch.  65.  Derivation  —  L.  1880,  eh.  36.  |  1.  as  am*d  by 
L.  1888,  oh.  555,  |  1.  See  note  11  of  notes  of  Board  of  Statutory  Onif>ollda- 
tton  at  end  of  code. 

I  OAle.  TAdded,  1»00.1  Proof  of  lost  execution  or  Trrlt 
under  irhlch   ■lierlff*B   sale   of  real    property  -vras   made. 

Whenever,  upon  the  trial  of  an  action  it  shall  appear  that  at 
least  twenty  years  theretofore  real  property  has  been  sold  by  a 
sheriff  for  enforcement  of  the  valid  lien  thereon  of  a  duly 
docketed  judgment,  and  that  a  certificate  of  the  sale  has  been 
duly  made  by  the  sheriff  and  filed,  and  that  a  conveyance  in 
completion  of  the  purchase  has  been  executed  and  recorded,  but 
that  the  execution  or  writ  by  virtue  of  which  the  sale  ha.s  so 
been  made  can  not  be  found  in  the  office  of  the  clerk  with  whom 
the  same  should  have  been  filed,  then  and  in  such  case  the 
recital  of  or  reference  to  such  execution  or  writ  contained  in  the 
said  certificate,  or  in  the  said  conveyance,  or  in  the  record 
thereof  shall  be  prima  facie  evidence  of  the  said  execution  or 
writ  and  of  the  issue  of  the  same  as  against  any  party  whose 
claim  of  title  is  not  shown  to  have  been  accompanied  or  sui>- 
ported  by  peaceable  possession  of  the  premises  in  controversy 
for  at  least  three  years  immediately  preceding  the  commence- 
ment of  the  action. 

Added  by  L.  1909,  ch.  65.  Derivation  —  L.  1890.  ch.  158.  |  1.  See  note 
12  of  notes  of  Board  of  Statutory  Connolldation  at  end  of  code. 

I  901f.    [Added,   lOOO.]      Bvldence   of   Tveatber  conditions. 

Any  record  of  the  observations  in  regard  to  the  conditions  of 
the  weather,  or  in  xegard  to  the  amount  and  conditions  of  the 
precipitation,   taken  under  the  direction  of  the  New  York  slate 
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weithet  bareau,  or  any  copy  thereof,  when  certified  in  the  form 
of  and  pursuant  to  law  by  the  ofHcer  in  charge  thereof  at  the 
place  where  such  record  is  duly  hied,  that  the  same  is  a-  true 
copy  of  such  record,  may  be  read  in  evidence  in  any  court  of 
this  state,  and  shall  be  prima  facie  evidence  of  the  facts  and 
circumstanees  therein  stated. 

Added  by  X.  1909,  ch.  65.  Derivation  —  L.  1897.  ch.  622,  f  1.  See  note 
13  of  aoteg  ot  Board  of  Statntory  Consolidation  at  end  of  code. 

i  902.  8«Tinir    clanae. 

Nothing  in  title  fourth  of  this  chapter  prevents  the  proof  of  a 
fact,  act,  record,  proceeding,  document,  or  other  paper  or  writiiip, 
according  to  the  rules  of  the  common  law,  or  by  any  other  com- 
JH'teiit  proof. 

,,-.R.   8.   397,    part   of    |   28    (2    Edm.   413).    and   L.    1846.   ch.    240.    i   2 
<*  Bdm.  642). 
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CHAPTER  X. 
Trials ;  Including  Jurors  and  Juries. 

TirUI    L  -TrUli  GeaerAllj  |  lAClAdlnr  Kxeepttoai  m4  Motion  for  a  Itv 
TriAl. 

TrrUI  IL-Tridl«  wtiboAt  A  Jah^ 

TRIiB  IIL— TrlAi  Jurors*  Bxoopt  UVow«Tork  AAd  EiAn  CoAAtle«{  Htittl 
BeloetlAg  ThoM,  AAd  of  ProeArlnf  Thetr  AttOAdAAco. 

TITLl  IT.— TrlAl  jArors  In  Now-kork  AAd  KIavi  GoAnttot ;  Mode  of  flelMtlAf 
TheM,  AAd  of  PioenrlAg  Their  AttOAdAAoe. 

TITLl   T^^TrlAl  :»y  Jatj. 

nXIiS  TL— MlsoellAAOOAtProTliioni}  InoUdinr  ThoM  BelAttng  to  BmbraetiTi 
AAd  Othor  Aeto  of  Miaoondnet* 

TITLE  I. 

Trials  gmnmnXLy ;  including  exceptions  and  motion  for  a  ntir 

triaL 

Altteto  !•  iMoeo,  and  the  mode  of  trial  thereof. 
2.  The   place  of  trial, 
t.  azeeptlona,  caeop  and  motion  for  a  new  triaL 

article:  first. 

1m8U€9,  and  the  mode  of  trial  thermif. 

Sec.  963.  Issues  defined;  different  kinds  of  issnei. 

904.  When  Issues  of  law  aris^;  when  issues  of  fact  arlae. 
065.  Issues  to  be  Judicially  examined  by  a  trial. 

966.  Order  of  trial,   where  issues  of  law  and  of  fact  arise  In  the 

action. 

967.  But  court  may  direct  the  order,  etc.,  of  disposition  of  the 

968.  What  Issues  of  fact  are  triable  by  a  Jury. 

969.  What  issues   are   triable   by   the   court. 

970.  Order  for  trial  by  Jury,  of  specific  questions  of  fact,  when  nf  riflit 

971.  id.;   when  discrutlouary. 

972.  Trial  of  the  remainder  of  the  issues. 
978.  Separate  trial  of  one  or  more  Issues. 

974.  Counterclaim  to  be  deemed  an  action*  within  the  foregoing  sectloDS. 

975.  Immaterial  Issues  need  not  be  tried. 

976.  What  issues  to  be  tried  before  one  Jndgc;  reffulatlon  of  trial  In  tli« 

supreme  court. 

977.  Notice  of  trial  and  note  of  Issue.    Calendar  to  be  prepared. 

978.  Issues  how  arranged.    Order  of  disposition  at  a  jnry  tenn. 

979.  Id. ;  when  a  Jury  does  not  attend. 

980.  Either  party  may  bring  issue  to  trial. 

981.  What  papers  to  be  furnished  on  trial,  and  by  whom. 

f  963.  iBBveB   deflnedt   different  kinds   of  iBAnea. 

The  issues,  treated  of  in  this  chapter,  are  those  only  which  ai«i 
presented  by  the  pleadings.  An  issue  arises  where  a  fact,  orj 
conclusion  of  law.  is  maintained  by  one  party,  and  controvertw 
by  the  other.    I.ssues  are  of  two  kinds: 

1.  Of  law;  and 

2.  Of  fact. 
Go.  Proc.,  I  248,  am'd 
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/  MM.    Wlien  Isauea  of  1a w  arise  |  wlicn  !■■««•  of   facst 

arise. 

An  issue  of  law  arises  only  upon  a  demurrer.  An  issue  of  fact 
arises,  in  either  of  the  following  cases: 

L  Upon  a  denial,  contained  in  the  answer,  of  a  material  alle- 
gation of  the  complaint;  or  upon  an  allegation,  contained  in  the 
answer,  that  the  defendant  has  not  sufficient  knowledge  or  infor* 
mation  to  form  a  belief,  with  respect  to  a  material  aUegation  of 
the  complaint. 

2.  Upon  a  similar  denial  or  allegation,  contained  in  the  reply, 
with  respect  to  a  material  allegation  of  the  answer. 

3.  Upon  a  material  allegation  of  new  matter,  contained  in  the 
answer,  not  requiring  a  reply;  unless  an  issue  of  law  is  joined 
thereapon. 

4.  Upon  a  material  allegation  of  new  matter,  contained  In  the 
reply;  unless  an  issue  of  law  is  joined  thereupon. 

BolMtoto  for  Co.  Proc.,  H  249  and  250. 

i  Sas.  [Am*d,  1870.]  laaues  to  be  JudlelAlly  examlAed 
by  m  trial. 

An  issue,  either  of  law  or  of  fact,  must  be  tried  as  prescribed 
in  this  chapter,  onless  it  is  disposed  of  as  preBcribed  in  chapter 
sixth  of  this  act. 

SabNtltnte  for  Co.   Proc.,  i  252.     See  §$   537,   547. 

i  066.  [Am'dy  1877.]  Order  of  trial,  where  lasoea  of  law 
and  of  faet  arise  in  tlie  aame  action* 

Where  an  issue  of  law  and  an  issue  of  fact  arise  in  one  action, 
the  issue  of  law  must  be  first  disposed  of,  except  as  otherwise  pre- 
acribed  in  the  ne:ft  section. 

Aitetltote  for  Co.  Proc..   {  261. 

i  067.  [Am'd,  1877.]  Bat  conrt  may  direct  the  order» 
etc.,  of  dtapoaition  of  the  iaanea. 

A  separate  trial,  between  the  plaintiff  and  one  or  more  de< 
fendants,  of  some  or  all  of  the  issues  of  fact,  or  one  trial  of  some 
or  all  of  the  issues  of  law,  or  a  change  in  the  order  of  disposi- 
tion of  the  issues,  may  be  directed  by  the  court,  in  its  discretion. 
Such  a  direction  may  be  given,  in  an  order,  made  upon  notice;  or, 
except  where  an  application  for  such  an  order  has  been  denied,  it 
may  be  given,  by  tne  judge  holding  the  term,  where  those  issues 
are  regularly  upon  the  calendar  for  trial,  either  with  or  without 
the  entry  of  an  order. 
Ineliules  part  of  Co.  Proc.,  S  ^li  and  part  of  f  258. 

§  068.     [Ant'd,  1877.]     "What  iaanea  of  faet  are  triable  by 
a  Jnry. 

In  each  of  the  following  actions,  an  issue  of  fact  must  be  tried 
by  a  iury  unless  a  jury  trial  is  waived,  or  a  reference  is  directed : 

1.  An  action  in  which  the  complaint  demands  judgment  for  a 
sum  of  money  only. 

2.  An  action  of  ejectment;  for  dower;  for  waste;  for  a  nuisance; 
or  to  recover  a  chattel. 

Satetftnte  for  Go.  Proc.,   S  253. 

{  IMD.    "What  iaanea  are  triable  by  the  conrt. 
Aji  inrae  of  law,  in  any  action,  and  an  issue  of  fact,  in  an  action 
w»t  specified  in  the  last  section,  or  wherein  provision  for  a  trKl 
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by  a  jury  is  not  expressly  made  by  law,  must  be  tried  by  the 
court,  unless  a  reference  or  a  jury  trial  is  directed. 
Co.   Proc.,  portions  of  H   253  and  254.    See  Rule  40. 

I  970.  [Am'd,  1802.1  Order  for  trial  by  Jvry,  of  speeifle 
qaestlonii  of  fact,  ivlien  of  rlfflit. 

Where  a  party  is  entitled  by  the-  constitution,  or  by  express 
provision  of  law,  to  a  trial  by  jury,  of  one  or  more  issues  of 
fact,  in  an  action  not  specified  in  section  nine  hundred  and  sixty- 
eight  of  this  act,  >je  may  apply,  upon  notice,  to  the  court  for  an 
order,  directing  :11  the  questions  arising  upon  those  issues,  to  be 
distinctly  and  plainly  stated  for  trial  accordingly.  Upon  the 
hearing  of  the  application,  the  court  must  cause  the  issues,  to 
the  trial  of  which  by  a  jury  the  party  is  entitled,  to  be  distinctly 
and  plainly  stated.  The  subsequent  proceedings  are  the  same, 
as  where  questions  arising  upon  the  issues,  are  stated  for  trial 
by  a  jury,  in  a  case  where  neither  party  can,  as  of  right,  require 
such  a  trial;  except  that  the  finding  of  the  jury  upon  such  ques- 
tions so  stated,  is  conclusive  in  the  action  unless  the  verdict  i« 
set  aside,  or  a  new  trial  is  granted. 

L.    1S92.   cb.    188.    Sec  Rule  31. 

I   971.   [AmM,   1877.1      Id.;   when   dlMcretlonary. 

In  an  action,  where  a  party  is  not  entitled,  as  of  right,  to  a 
trial  by  a  jury,  the  court  may,  in  its  discretion,  upon  the  appli- 
cation of  either  party,  or  without  application,  direct  that  one 
or  more  questions  of  fact,  arising  upon  the  issues,  be  tried  by  a 
jury^,  and  may  cause  those  questions  to  be  di^inctly  and  plainly 
stated  for  trial  accordingly. 

I  072.  TAm^d,  1877.1  Trial  of  the  remainder  of  tke 
Isaaes. 

If  the  questions,  directed  to  be  tried  by  a  jury,  as  prescribed  in 
the  last  two  sections,  do  not  embrace  all  the  issues  of  fact  in  the 
action,  the  remaining  issues  of  fact  must  be  tried  by  the  court,  or 
by  a  referee. 

Substitute   for  part  of  Co.    Proc,    I   254. 

8  073.   [Aflded,    1007.1      Separate    trial    of    one    or    mort 

iMNUefl. 

The  court  in  its  discretion  may  order  one  or  more  issues  to  be 
separately  tried  prior  to  any  trial  of  the  other  issues  in  the  cas^ 
L.    1907,   ch.   526.    In  effect  Sept.   1,   1007. 

I  074.  [Ani*d,  1877.1  Counterclaim  to  be  deemed  mM 
action,  TTlthln   the   forearolnar  •ectlona. 

Where  the  defendant  interposes  a  counterclaim,  and  thereupon 
demands  an  affirmative  judgment  against  the  plaintiff,  the  mode 
of  trial  of  an  issue  of  fact,  arising  thereupon,  is  the  same,  as  if 
it  arose  in  an  action,  brought  by  the  defendant,  against  the  plain- 
tiff, for  the  cause  of  action  stated  in  the  counterclaim,  and  de- 
manding the  same  judgment. 
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i  975.  Immaterial   laiives  need  not  be  tried. 

An  is3ae,  the  disposition  of  which  is  not  necessary  to  enable 
the  court  to  render  the  appropriate  judgment,  is  not  required  to 
be  tried. 

i  970.  [Am*d,  1895,  19Q0,  1999.]  "Wliat  Isanea  to  be  tried 
before  one  Jndarei  regrnlatlon  of  trial  In  the  anpreme 
eo«rt« 

An  issue  of  law,  or  an  issue  of  fact,  triable  by  a  jury  or  by  the 
court,  must  be  tried  at  a  term  held  by  one  judge  only.  In  the 
Bupreme  courts  an  issue  of  fact  triable  by  jury  must  be  tried  at 
a  trial  term  thereof,  and  an  issue  of  fact  triable  by  the  court 
may  be  tried  at  a  trial  term  or  a  special  term  of  the  supreme 
coart  as  prescribed  in  the  general  rules  of  practice.  An  issue  of 
law  may  be  brought  on  and  tried  at  any  term  of  court  as  a  con- 
tested  motion. 

Am'd  b7  L.  1893.  cb.  946;  L.  1900,  cb.  569;  L.  1909,  cb.  4tt.  In 
4ff«ct  Sept.    1.    1909. 

f  977.  rAm*d,  1877,  1882,  1896,  1898,  1899,  I9O89  1994,  1907, 
1909,  1911.  1912.  1915.]  Notice  of  trial  and  note  of  liisaei 
calendar  to  be  prepared. 

At  any  time  after  the  joinder  of  issue,  and  at  least  fourteen 
days  before  the  commencement  of  the  term,  either  party  may 
serve  a  notice  of  trial.     The  part^  serving  the  notice  must  file 
with  the  clerk  a  note  of  issue,  stating  the  title  of  the  action,  the 
names   of  the  attorneys,   the  time  when  the  last  pleading  was 
served,  tne  nature  of  the  issue,  whether  of  fact  or  of  law;  and,  if, 
an  issue  of  fact,  whether  it  is  triable  by  jury,  or  by  the  court, 
without  a  jury,  and  the  particular  nature  of  the  same  and  the 
object  of  the  action.     The  note  of  issue  must  be  filed  at  least 
twelve  days  before  the  commencement  of  the  term.     The  clerk 
must  thereupon  enter  the  cause  upon  the  calendar  according  to 
the  date  of  issue.    The  clerk  must  prepare  the  calendar  and  have 
the  necessary  copies  ready  for  distribution  at  least  five  days  before 
the  commencement  of  the  term.     In  the  counties  of  New  York, 
Kings,      Bronx,     Queens,     Nassau,     Richmond,     Albany,     Erie, 
Niagara,     Monroe,    Onondaga,     Schenectads,    and    Westchester, 
where  a  party  has  served  a  notice  pf  trial,  and  filed  a  note  of 
issue,  for  a  tern>  at  which  the  case  is  not  tried,  it  la  not  neces- 
sary for  him  to  serve  a  new  notice  of  trial,  or  file  a  new  note 
of  issue,   for  a  succeeding  term;  and  the  action  must  remain  on 
the  calendar  until  it  is  disposed  of. 

Cb.  Proc.,  part  of  |  256.  an  «m'd  by  L.  1876,  cb.  431,  |  9;  L.  1896,  ch.  565; 
L.  ISOK,  oh.  70:  L.  1899.  ch.  18;  L.  1903,  ch.  61;  L.  1904,  ch.  474;  L.  1907. 
rtu  211.  Am'd  by  L.  1909,  ch.  65;  L.  1911,  ch.  218;  L.  1912,  ch.  96; 
U  1915.  cb.  60.  In  effect  March  11,  1915.  See  also  CooaoUdated  Laws, 
:ir.  JadJcfary  Law,  |  83.  Bee  note  61  of  notes  of  Board  of  Statatory  Ccn* 
•oUdattoo  at  end  of  coie. 

f   9TS.    tAmNl,    1877.1      Iflsaes    ho^v    arninflred.       Order    of 
dfapoaiitloii  at  a  Jury  term. 

The  isj^iies  on  the  calendar  must  be  arranged  by  the  clerk  in 
the  follo-wing  order: 
1.   I}*sues  of  fact. 
2-  Issues  of  law. 

Where  a  jury  is  in  attendance,  the  issues  must  be  disposed  of 
fn  the  same  order:  unless,  for  the  convenience  of  parties,  or  the 
dispatch  of  business,  the  judge  holding  the  term  otherwise  directs. 
Sotatltate  for  Co.  Proc.,  |  267;  am*t8. 
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I  &70.  Id.)   iFFhen   a  Jury   does  not  attend. 

Where  a  jury  is  not  in  attendance,  issues  of  law  have  a  prefer- 
ence over  issues  of  fact;  unless  the  judge  holding  the  term  other- 
wise directs. 

See  concluding  sentence  Co.  Proc.,  I  256. 

fi  08O.  [AmM,  1877.]  Blther  party  may  brlnar  issne  to 
trial. 

Either  party,  who  has  served  the  notice,  may  bring  the  issue  to 
trial;  and,  in  the  absence  of  the  adverse  party,  unless  the  jud^e 
.holding  the  term,  for  good  cause,  otherwise  directs,  may  priKved 
with  the  cause,  and  take  a  dismissal  of  the  complaint,  or  a  ver- 
dict, decifiion,  or  judgment,  as  the  case  requires.  An  inquest,  for 
want  of  an  affidavit  of  merits,  cannot  be  taken  where  the  answer 
is  verified. 

Co.   Proc.,   I  258.  am*d;   L.   1S7G,  ch.  431,   f  10.    See  Rule  28. 

I  081.  IVliat  papers  to  be  furnlnbed  on  trial,  and  by 
whom. 

Where  the  issue  is  brought  to  ^ trial  by  the  plaintiff,  he  must 
furnish  the  court  with  copies  of  the  summons  and  pleadings,  and 
of  the  offer,  if  any  has  been  made.  Where  the  issue  is  brought 
to  trial  by  the  defendant,  and  the  plaintiff  does  not  furnish  those 
papers,  they  must  be  furnished  by  the  defendant. 

C*.  Proc.,   S  259.  am'd.    See  Bule  19. 
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ARTICLE   SECOND. 

The  place  of  trial. 

See.  982.  Certmin  actions  to  be  tr!i>d,  where  the  aubject  thereof  to  sltQAted. 
M2-a.  Actiona  relatiiw  to  real  property  altaatp  without  the  state. 
963.  Other  actiooa,  where  the  cauae  thereof  aroee. 

984.  Other  actlona,  according  to  the  residence  of  the  partlea. 

985.  Place  of  trial,  If  proper  coanty  not  designated. 

986.  Defendant  naty  demand  change;  proceedings  thereupon. 

987.  When  court  may  change  the  place  of  trlaL 

988.  Bffect  of  changing  the  place  of  trial. 

989.  Effect  of  order  changing  place  of  trial. 

990.  Issues  of  law,  where  triable. 

991.  This  article  applicable  only  to  the  supreme  court 

I  982.   Certain   aetloiui   to   be   tried^   where   iJhe   sulileet 
thereof  ia  sitaAted. 

Each  of  the  following  actions  must  be  tried  in  the  county, 
ia  which  the  subject  of  the  action,  or  some  part  thereof,  is  situ- 
ate:  an  action  of  ejectment;  for  the  partition  of  real  proi)€rtj'; 
for  dower;  to  foreclose  a  mortgage  upon  reiil  property,  or  upon  a 
chattel  rcnl;  to  compel  the  determination  of  a  claim  to  real  prop- 
erty; for  waste;  for  a  nuisance;  or  to  procure  a  judgment,  direct- 
ing a  couTcyance  of  real  property;  and  every  other  action  to  re- 
cover, or  to  procure  a  judgment,  establishing,  determining,  defin- 
ing, forfeiting,  annulling,  or  otherwise  affecting,  an  estate,  right, 
title,  lien,  or  other  interest,  in  real  property,  or  a  chattel  real. 
But  where  all  the  real  property,  to  which  the  action  relates,  is 
situated  without   the   State,   the  action  must   be  tried,   as  pre- 
scribed in  section  984  of  this  act. 

Aibstltnte  for  part  of  Co.  Proc.,  |  123, 

i  962-a.  [Added.  1018.]  Aetlonii  relating  to  real  property 
altaate  witliovt  tbe  atate. 

An  action  may  be  maintained  in  the  courts  of  this  state  to 
recover  damages  for  injuries  to  real  estate  situate  without  the 
state,  cr  for  breach  of  contracts  or  of  covenants  relating  thereto, 
whenever  such  an  action  could  be  maintained  in  relation  to  per- 
sonal property  without  the  state.  The  action  must  be  tried  in 
the  county  in  which  the  parties  or  some  one  thereof  resides,  or 
if  no  party  resides  within  the  state,  in  any  county. 

Added  by  L.  1913,  ch.  76.     In  effect  Sept.  1.  1913. 

I    983.    fAm'd,    1877.]      Other   aetlonii,   where    the    eaiuie 


An  action,  for  either  of  the  following  causes,  must  be  tried  in 
tbe  coanty,  where  the  cause  of  action,  or  some  part  thereof,  arose: 
1.  To  recover  a  penalty  or  forfeiture,  imposed  by  statute,  ex- 
cept that,  where  the  offence,  for  which  it  is  imposed,  was  com- 
znitted  on  a  lake,  river,  or  other  sfarcam  of  water,  situated  iu  two 
or  more  counties,  the  action  may  be  tried  in  any  county,  border- 
ing on  the  lake,  river,  or  stream,  and  opposite  to  the  place  where 
tb^  olFenoe  was  committed.   But  in  an  action  where  the  people  of 
the  State  are  a  party  to  recover  a  penalty  for  trespass  upon  the 
lands    of  the   Forest   Preserve,   the   action   may   be   tried   in   a 
eonnty  adjoining  tbe  county  where  the  cause  of  action  arose. 

LAst  sentmee  In  effect  Sept  1,  1B9Q.  L.  1890,  ch.  179. 
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^.  Against  a  public  officer,  or  a  person  specially  appointed  to 
execute  his  duties,  for  an  act  done,  in  Tirtue  of  his  office,  or  for 
an  omission  to  perform  a  duty,  incident  to  Iiis  office;  or  against  a 
person,  who,  by  the  command  or  in  the  aid  of  a  public  officer, 
baa  done  anything  touching  his  duties. 

S.  To  recover  a  chattel  distrained,  or  damages  for  distraining 
a  chattel. 

I  984.  Other  Actlonsy  according  to  the  residence  of  the 
parties. 

An  action,  not  specified  in  the  last  two  sections,  must  be  fried 
in  the  county,  in  which  one  of  the  parties  resided,  at  the  com- 
mencement thereof.  If  neither  of  the  parties  then  resided  in  the 
State,  it  may  be  tried  in  any  county,  which  the  plaintiff  desig- 
nates, for  that  purpose,  in  the  title  of  the  complaint. 

Co.  Proc.,  I  125. 

f  985.  Place  of  trial.  If  proper  county  not  deslsnated. 

If  the  county,  designated  in  the  complaint,  as  the  place  of  trjal, 
is  not  the  proper  county,  the  action  may  notwithstanding  be  tried 
therein;  unless  the  place  of  trial  is  changed  to  the  proper  county, 
upon  the  demand  of  the  defendant,  followed  by  the  consent  of  the 
plaintiff,  or  the  order  of  the  court. 

Substitute  for  Co.  Proc.,  part  of  |  126. 

i  986.  Defendant  mar  demand  chanfrei  proceedlns* 
thereupon. 

Where  the  defendant  demands  that  the  action  be  tried  in  the 
proper  county,  his  attorney  must  serve  upon  the  plaintiff's  attor- 
ney, with  the  answer,  or  before  service  of  the  answer,  a  written 
demand  accordingly.  .  The  flemand  must  specify  the  county, 
where  the  defendant  requires  the  action  to  be  tried.  If  the  plain- 
tiff's attorney  does  not  serve  his  written  consent  to  the  change,  as 
proposed  by  the  defendant,  witMiu  five  days  after  service  of  the 
demand,  the  defendant's  attorney  may,  within  ten  days  there> 
after,  serve  notice  of  a  motion  to  change  the  place  of  trial. 

Id.     See  Rule  48. 

f  987.  IHien  court  may  change  the  place  of  trial. 

The  court  may,  by  order,  change  the  place  of 'trial,  in  either  of 
the  following  cases: 

1.  Where  the  county,  designated  for  that  purpose  in  the  wan- 
plaint,  is  not  the  proper  county. 

2.  Where  there  is  reason  to  believe,  that  an  impartial  trial  can- 
not be  had  in  the  proper  county. 

3.  Where  the  convenience  of  witnesses,  and  the  ends  of  jus- 
tice, will  be  promoted  by  the  change. 

Co.  Proc.,  part  of  |  126. 

i  988.  [Am'd,  1877.]     Kllect  of  chanslnip  the  place  of  trial* 

Where  the  place  of  trial  is  changed  to  another  county,  the 
subsequent  proceedings  shall  be  had  in  the  county  to  which  the 
change  is  made,  the  same  as  if  it  had  been  designated  in  the 
complaint,  as  the  place  of  trial;  except  as  otherwise  directed 
by  the  court,  or  provided  by  the  written  consent  of  the  parties, 
filed  with  the  clerk.    And  the  clerk  of  the  county,  from  which  i^ 
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.  w  cbaugedy  must  forthwith  deliver  to  the  clerk  of  the  county, 
to  which  it  is  changed,  all  papers  filed  in  the  action,  and  certified 
copies  of  all  minutes  and  entries  relating  thereto,  which  must 
be  filed,  entered,  or  recorded,  as  the  case  requires,  in  the  office 
of  the  last  named  clerk.. 
Id.,  i  126,  last  senteoce,  am*d.     See  Bale  2. 

I  089.  [Am'dy  1877.]      ESIIect  of  order  cbangrlnv  place   of 

• 
An  order  to  change  the  place  of  trial  takes  effect,  upon  the 
entry  thereof,  in  the  office  of  the  clerk  of  the  county,  from  which 
the  place  of  trial  is  changed.  But  for  tne  purposes  of  the  place 
of  hearing  a  motion  to  set  it  aside,  or  an  appeal  therefrom,  the 
place  ot  trial  is  deemed  unchanged. 

I  980.  [Ain*d,  1879,  1018.]     Insveii  of  law  and  certain  laaues 
of  lact)  where  triable. 

An  i.s8Qe  of  law,  or  an  issue  of  fact  triable  by  the  court  with- 
out a  jury,  arising  in  a  county  where  no  special  terms  distinct 
from  trial  terms  are  appointed  to  be  held  for  the  trial  of  such 
oases,  may  be  triod  at  a  special  term  in  any  county  within  the 
indicia]  district  embracing  the  county  wherein  the  action  is 
triable;  but  after  the  trial,  the  decision  and  all  other  papers  re- 
lAting  to  the  trial  must  be  filed,  and'  the  judgment  rendered 
must  be  entered,  in  the  last  named  county. 

Am'd  by  L.   1879,  ch.  542;  L.   1913,  ch.   44C.      In  effect  Sept.   1.   1913. 

f  991.  Tlftia  article  applicable  onlr  to  the  sapreme  coart. 

This  article  is  applicable  to  an  action  in  the  supreme  coi^rt  only. 
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ARTICLB   THIRD. 

Mmeepiions,  (Mse,  and  motions  for  a  new  iriaL 

0M.    HA.    What  ruliiiffs  may  be  ezceptod  to« 
8t8.    D«cUlon  of  the  court  or  referee. 
9M.  Wbeo  and  hew  exceptions  may  be  taken,  after  doee  of  tilal  bf 

court  er  referee, 
tec.  Id.,  during  the  trial,   or  upon  trial  by  Jury. 
906.  Ruling  excepted   to;   bow  reviewed. 
007.  Case,  when  necessary ;  bow  made  and  settled. 
906.  When  appeal,   etc.,  may  be  heard  without  a  case. 
000.  Motion    for   new   trial    upon  Judge's   minutes;    appeal    from   erdcr 

thereupon.  .  ^    . 

1000.  When   and    how  exceptions,    taken    upon   a   jury   trial,    heard   by 

the   appellate  dIviBlon.  ..        _.  , 

1001.  Motion  for  new  trial  by  the  appellate  diTlsion,  when  trial  was  by 

court  or  referee.  _,  ,    ^  » 

1002.  When    motion    for   new   trial    to   be   made    at   special   term.    Re- 

strictions thereupon.  .  .       ^  ,^  _^.         w     *_ 

1003.  Application  of  this  article  to  trials  of  specific  questions  by  Jury, 

special  provisions  applicable  thereto.     ^  .^  _^.         ,„ 

1004.  Metion    for    new    bearing,    after    trial   of   specific    questions   by   s 

1005.  Final    Judgment,    etc.,    not    stayed,    by    motion   for    a    new   trtal. 

Motion  may  be  heard  afterwards. 

1006.  When  exception  not  to  prejudice  motion  for  new  trial. 

1007.  Notes  of  stenographer  may  be  treated  as  minutes  of  the  Jndce. 

S  09S.  MTlutt  mllnvs  may  be  cxe«pte4  tm» 

An  exception  may  be  taken  to  the  ruling  of  the  court  or  of 
a  referee,  upon  a  question  of  law,  arising  upon  the  trial  of  an 
issue  of  fact.  Except  as  prescribed  in  section  1180  of  this  act. 
an  exception  cannot  be  taken  to  a  ruling,  upon  a  question  of 
fact.  For  the  purposes  of  this  article,  a  trial  by  a  jury  is 
regarded  as  continuing,  until  the. verdict  is  rendered. 

i  008.  [Added,  1003.]    Decision  of  the  court  or  referee. 

Upon  the  trial  of  an  issue  of  fact  by  a  referee  or  by  a  court 
without  a  jury,  a  finding  of  fact  without  any  evidence  tending 
to  sustain  it,  is  a  ruling  upon  a  question  of  law  within  the 
meaning  of  the  last  section.  The  appellate  division  of  the  su- 
preme court  shall,  on  appeal  from  a  judgment  entered  on  the 
report  of  a  referee,  or  the  decision  of  a  court  on  such  trial, 
review  all  questions  of  fact  and  of  law,  and  may  either  modify 
or  affirm  the  judgment  or  order  appealed  from,  award  a  new 
trial,  or  grant  to  either  party  the  judgment  which  the  facts 
warrant. 

L.  1003,  ch.  85.   See  |  1022. 

I  004.  IVhen  and  ho^ir  exceptions  mny  be  talcen,  niter 
clone  of  trial  by  court  or  referee. 

Where  an  issue  of  fact  is  tried  by  a  referee,  or  by  the  court, 
without  a  jury,  an  exception  to  a  ruling,  upon  a  question  of  law, 
made  after  the  cause  is  finally  submitted  must  be  taken,  by 
filing  a  notice  of  the  exception  in  the  clerk*8  office,  and  serving 
a  copy  thereof  upon  the  attorney  for  the  adverse  party.  The 
exception  may  be  so  taken,  at  any  time  before  the  expiration  of 
ten  days  after  service,  upon  the  attorney  for  the  exceptant,  of  a 
copy  of  the  decision  of  the  court,  or  report  of  the  referee,  and  a 
written  notice  of  the  entry  of  judgment  thereupon.  If  the  notice 
of  exception  is  filed  before  the  entry  of  final  judgment,  it. must 
be  inserted  in  the  judgment-roll;  if  afterwards,  it  must  be  an- 
Btxed  to  the  judgment-rolL    In  either  case,  it  conatitutes  a  part 
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i    ot  the  pftpen,  npon  which  an  appeal  from  the  Judgmeot  must  be 

beard. 
Pirto  of  Co.  Proc.,  H  988  and  272,  modified  and  aiii*d.    See  |  908. 

I  M6.  Id.  \  dnrlBff  tbe  trlal»  or  upon  trial  by  Jury. 

In  any  other  ease,  an  exception  must  be  taken,  at  the  time 
when  the  mliog  is  made,  unless  it  is  taken  to  the  charge  given 
to  the  jnry;  ic  which  case,  it  must  be  taken  before  the  jury  have 
rendered  their  verdict.  It  must,  at  the  time  when  it  is  taken, 
be  reduced  to  writing  by  the  exceptant,  or  entered  in  the  minutes. 

From  2  R.  S.  422,  §  73.  and  Id.,  |  74,  l»  modified  b7  Go.  Proc.,  f  264,  am'd. 

S  996.  Ruling  excepted  to|  liovr  revlevred. 

A  ruling,  to  which  an  exception  is  taken,  as  prescribed  in  the 
last  four  sections,  can  be  reviewed  only  upon  an  appeal  from  the 
jadgment,  rendered  after  the  trial;  except  In  a  case,  where  it  is 
expressly  prescribed  by  law,  that  a  motion  for. a  new  trial  may 
be  made  thereupon. 

f  09T.  [Am'd,  1806.]  Cnme^  wlien  nece««ary|  bow  made 
aad  settled. 

When  a  party  Intends  to  appeal  from  a  judgment,  rendered 

after  the  trial  of  an  issue  of  fact,  or  to  move  for  a  new  trial  of 

such  an  issue,  he  must,  except  as  otherwise  prescribed  by  law, 

make  a  case,  and  procure  the  same  to  be  settled  and  signed,  by 

the  judge,  justice  or  the  referee,  by  or  before  whom  the  action 

was  tried,  as  prescribed  in  the  general  rules  of  practice;  or,  in 

a  case  of  the  death  or  disability  of  the  judge,  justice  or  referee, 

in  such  manner  as  the  court  directs.    The  case  must  contain  so 

much  of  the  evidence,  and  other  proceedings  upon  the  trial,  as 

is  material  to  the  questions  to  be  raised  thereby,  and  also  the 

exceptions  taken  by  the  party  making  the  case;  (and  in  a  case 

where  a  special  question  is  submitted  to  the  jury,  or  the  jury 

have  assessed  damages,  such  exceptions  taken  by  any  party  to 

the  action   as   shall   be   necessary    to   determine   whether   there 

should  be  a  new  trial  in  case  the  judgment  should  be  reversed). 

If  it  afterwards  becomes  necessary  to  separate  the  exceptions, 

the  separation  may  be  made,  and  the  exceptions  may  be  stated, 

with    so    much   of   the   evidence    and    other   proceedings,    as   is 

material   to  the  questions  raised   by  them,  in  a  case,  prepared 

and  settled,  as  directed  in  the  general  rules  of  practice;  or  In 

the  absence  of  directions  therein,   by  the   court,    upon   motion. 

It  is  not  necessary  to  state,  in  a  case,  that  a  finding  upon  the 

facts,   or  a  ruling  upon  the  law,  was  made,  where  the  finding 

or  mlin^  appears  in  a  referee's  rejport,  or  in  the  decision  of  the 

court,  upon  a  trial  by  the  court,  without  a  jury. 

Sobctltated  for  part  of  Co.  Proc.,  Si  264  and  268,  and  of  8  272,  with  amend- 
ments; L.    1806,  cb.  946. 

{89S.  IWlieB  appeaJ,>  etc,  may  be  beard  ivltbout  a  ease, 
t  is  not  necessary  to  make  a  case,  for  the  purpose  of  moving 
for  a  new  trial,  upon  the  minutes  of  the  judge,  who  presided 
at  a  trial  by  a  jury;  or  upon  an  allegation  of  irregularity,  or 
snrprfae;  or  where  a  party  intends  to  appeal  from  a  judgment 
entered  upon  a  referee's  report,  'or  a  decision  of  the  court  upon 
a  trial,  without  a  jury,  and  to  rely  only  upon  exceptions,  takes 
mm  prescribed  in  section  094  of  this  act. 
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I  909.  [Am'd,  1880.]  Motion  for  new  trliil  upon  Judffe*fl 
mlniiteai  a^ppearl  from  order  thercnipoB. 

The  judge,  presiding  at  a  trial  by  a  jury,  may,  in  his  discretion, 
entertain  a  motion,  made  upon  his  minutes,  at  the  same  term,  to 
set  aside  the  verdict  or  a  direction  dismissing  the  complaint  and 
grant  a  new  trial  upon  exceptions;  or  because  the  verdict  is  for 
excessive  or  insufficient  damages,  or  otherwise  contrary  to  the 
evidence,  or  contrary  to  law.  If  an  appeal  is  taken  from  the  or- 
der, made  upon  the  motion,  it  must  be  heard  upon  a  case  pre^ 
pared  and  settled  in  the  usual  manner. 

Ck>.  Proc,  part  of  S  2G4,  am'd.    See  {  1003,  post. 

I  lOOO.  [Am'd,  1805.]  When  and  l&ow  ezeeptiona,  takem 
upon  a  Jnry  trial,  heard  by  the  appellate  dl-v-lalon. 

Tjpon  the  application  of  a  party  who  has  taken  one  or  more 
exceptions,  the  judge,  presiding  at  a  trial  by  jury,  may,  in  his 
discretion,  at  any  time  during  the  same  term,  direct  an  order 
to  be  entered,  that  the  exceptions  so  taken  be  heard,  in  the  first 
instance,  by  the  appellate  division  of  the  supreme  court;  and 
that  judgment  be  suspended,  in  the  mean  time.  At  any  time 
before  the  hearing  of  the  exceptions,  the  order  may  be  revoked 
or  modified,  upon  notice,  in  court  or  out  of  court,  by  the  judge 
who  made  it;  or  it  may  be  set  aside  for  irregularity,  by  the 
court,  at  any  term  thereof.  Unless  it  is  so  revoked  or  set  aside, 
the  exceptions  must  be  heard  upon  a  motion  for  a  new  trinl, 
which  must  be  decided  by  the  appellate  division.  The  motion  is 
deemed  to  have  been  made,  when  the  order  was  granted;  and 
either  party  may  notice  it  for  hearing  at  a  term  of  the  appellate 
division,  upon  the  exceptions. 

L.  1895.  ch.  946. 

I  1001.  [Am'd,  1805.]  Motion  for  new  trial  by  the  appel- 
late division,  when  trial  was  by  eonrt  or  referee. 

WUere  the  decision  or  report,  rendered  upon  the  trial  of  tn 
issue  of  ^act  by  the  court,  without  a  jury,  or  by  a  referee, 
directs  an  interlocutory  judgment  to  be  entered;  and  further 
proceedings  must  be  taken,  before  the  court,  or  a  judge  thereof, 
or  a  referee,  before  a  final  judgment  can  be  entered,  a  motion 
for  a  new  trial,  upon  one  or  more  exceptions,  may  be  made  at 
a  term  of  the  appellate  division  of  the  supreme  cf>urt,  after  the 
entry  of  the  interlocutory  judgment,  and  before  the  commence- 
ment of  the  hearing  directed  therein.  The  time  within  which 
the  party  must  except,  for  that  purpose,  to  a  ruling  of  law,  made, 
upon  such  a  trial,  by  the  judge  or  the  referee,  after  the  close  of 
the  testimony,  is  ton  days  after  service  of  a  copy  of  the  decision 
or  report,  and  notice  of  the  entry  of  the  interlocutory  judgment 
thereupon. 

L..  1805,  cb.  946. 

1  1002.  "When  motion  for  new  trial  to  be  made  mt  ape-* 
clal  term.     Restrictions  thereupon. 

In  a  case,  not  specified  in  the  last  three  sections,  a  motion  for 
a  new  trial  must,  in  the  first  instance,  be  heard  and  decided  it 
the  special  term.  But  where  it  is  founded  upon  an  allegation  of 
error,  in  a  finding  of  fact,  or  ruling  upon  the  law,  made  by  the 
judge  upon  the  trial,  it  cannot  be  made  unless  notice  therefor 
be  given  before  the  expiration  of  the  time  within  which  an 
appeal  can  be  taken  from  the  judgment,  and  it  cannot  be  heard 
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at  a  special  term  held  by  another  judge;  unless  the  judge,  who 
ptasided  at  the  trial,  is  dead,  or  his  term  of  office  has  expired, 
or  he  is  disqualified  for  any  reason,  or  he  specially  directs  the 
motion  to  be  heard  before  another  judge.  And  a  trial  by  a 
referee  cannot  be  reviewed,  by  a  motion  for  a  new  trial,  founded 
upon  such  an  allegation,  except  in  a  case  specified  in  the  last 
section. 

H  1003.  [Ain*d,  1805.]  Application  of  this  article  to  trlaU 
of  npeclllc  <iiie«tlona  by  Jury}  special  proTlalon*  appllom- 
ble  tbereto. 

The  provisions  Qf  this  article,  relating  to  the  proceedings  to 
review  a  trial  by  a  jury,  are  applicable  to  the  trial,  by  a  jury, 
of  one  or  more  specific  questions  of  fact,  arising  upon  the  issues, 
in  an  action  triable  by  the  court.  But,  except  in  a  case  specified 
in  section  970  of  this  act,  a  new  trial  may  be  granted,  as  to  some 
of  the  questions  so  tried,  and  refused  as  to  the  others;  and  an 
error,  in  the  admission  or  exclusion  of  evidence,  or  in  any  other 
ruling  or  direction  of  the  judge,  upon  the  trial,  may,  in  the  dis- 
cretion of  the  court  which  reviews  it,  be  disregarded,  if  that 
court  is  of  opinion,  that  substantial  justice  does  not  require  that 
a  new  trial  should  be  granted.  Where  the  judge,  who  presided 
at  the  trial,  neither  entertains  a  motion  for  a  new  trial,  nor 
directs  exceptions,  taken  at  the  trial,  to  be  heard  at  a  term  of 
the  appellate  division  of  the  supreme  court,  a  motion  for  a  new 
trial  can  be  mad.e  only  at  the  term,  where  the  motion  for  final 
judgment  is  made,  or  the  remaining  issues  of  fact  are  tried,  as 
the  case  requires. 

L.  1885,  ch.  946.    Seo  ante,  $  000. 

I  1004.  Motion  l^or  ne^v  hearlnffy  after  trial  of  npeclllo 
Qveatlona  by  a  referee. 

In  an  action  triable  by  the  court,  where  a  reference  has  been 
made,  to  report  upon  one  or  more  specific  questions  of  fact, 
involved  in  the  issue,  a  motion  for  a  new  hearing  may  be  made 
at  a  special  term,  at  any  time  before  the  hearing  of  a  motion 
for  final  judgment,  or  the  trial  of  the  remaining  issues  of  fact. 
The  motion  must  be  made  upon  affidavits,  unless  the  court,  or 
a  judge  thereof,  directs  a  case  to  be  prepared  and  settled. 

$  1005.  Final  Jndffment,  etc.,  not  stayed,  by  motion  for 
a.  new  trial.     Motion  may  be  beard  afterwards. 

The  entry  of  final  judgment,  and  the  subsequent  proceedings 
to  collect  or  otherwise  enforce  it,  are  not  stayed  by  an  exception, 
the  preparation  or  settlement  of  a  case,  or  a  motion  for  a  new 
trial,  unless  an  order  for  such  a  stay  is  procured  and  served, 
and  the  entry,  collection,  or  other  enforcement  of  a  judgment 
does  not  prejudice  a  subsequent  motion  for  a  new  trial.  Where 
a  new  trial  is  granted,  the  court  may  direct  and  enforce  restitu- 
tion, as  where  a  judgment  is  reversed  upon  appeal. 

L.  1832,  ch.  128.  I  1  (4  Edm.  G20),  am'd. 

f  100G.  IVben  exception  not  to  prejndice  motion  for  new 
trial. 

The  taking  of  an  exception,  upon  a  trial  by  a  jury,  or  the  state- 
ment thereof  in  a  case,  as  prescribed  in  this  article,  does  not 
prejudice  a  motion  for  a  new  trial,  on  the  ground  that  the  ver- 
dict was  contrary  to  evidence;  but  such  a  motion  max    be  made, 

24T 
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before  or  after  the  hearing  of  the  exception;  or,  in  the  discretion 
of  the  court  before  which  the  exception  is  heard,  at  the  time 
of  the  hearing. 

2  K.   S.  422,   I  7G  (2  Edm.  440),  am'd. 

» 

I  1007.  rAm'd  1883,  1884,  lOOO.l  Notes  of  0tenovrapl&f»r 
niHy  toe  treated  as  uilnatea  of  the  JacUre. 

The  notes  of  an  official  stenographer,  or  assistant-stenograph^/, 
taken  at  a  trial,  when  written  out  at  length,  may  be  treated,  in 
the  discretion  of  the  judge,  as  minutes  of  the  judge  upon  the 
trial,  for  the  purposes  of  this  article. 

See  If  88-87.  ante.  Am*d  by  L.  1909,  ch.  05.  Also  partly  repealed  by 
Lm  1909,  ch.  35.  See  CunsoUdatcd  LawH,  tit.  Judiciary  Law.  |  305.  >et 
Qote  52  of  notes  of  Soard  of  Statutory  Cousolidatlon  at  end  of  code. 
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TITLE  n. 
Trials  without  a  jury* 


In.  16M.  If  trial  hj  iary  wslTed,  action  moat  be  tried  by  the 
lOOB.  Trial   by  Jniy!   how   walTed. 

1010.  Dedalon  njfon  trial  by  the  coart,  when  to  be  filed;   Gonaequenoa        ^ 

of  fallore. 

1011.  Reference  by  coneent;  when  and  how  made. 

1012.  Qoallflcatlon  of  the  laat  section. 

1015.  CominUaory  reference  for  the  trial  of  iaenea;  in  what  caaea  it  may 

be  made. 
1014.  Proceedlnga  where  the  reference  Is  for  trial  of  part  of  the  iaaaea. 

1016.  Gompolaory  reference  upon  qoeationa  Incidentally  ariainf. 
1016.  Referee  to  be  awom. 

ion,  Witnesaea  may  be  subpoenaed. 

1018.  General  powers  of  a  referee    apon  a  trial. 

1010.  Referee'a  report;  when  to  be  made;  consequence  of  failure. 

lOao.  Doable  or  other  increased  damagea. 

IQU.  Declalon  of  court  or  report  of  referee,  opon  trial  of  damwvta. 

1022.  Id.;  apon  trial  of  the  whole  iaane  of  fact. 

1023.  Partleij    may    require    court    or    referee    to    determine    particular 

questions. 
lOM.  Qoaliflcatlona  of  a  referee. 
1Q2B.  Several  refereea  may  be  appointed. 
1026.  Proceedings  regulated  where  there  are  aoTeral  refareea. 

S   1006.     fAm'd,    1877.]      If   trial   by   Jury   walked,   acstiom 
■laat  b*  tried  br  the  eollrt. 

In  an  action  triable  by  a  jury,  if  the  parties  waive  the  trial, 
by  a  jury,  of  the  issue*  of  fact,  the  action  must  be  tried  by  the 
court,  without  a  jury;  unless  a  reference  is  directed,  in  a  case 
prescribed  by  law.  (1)  But  such  an  action,  other  than  to  recover 
damages  for  breach  of  a  contract,  cannot  be  tried  by  the  court, 
without  a  jury,  unless  the  judge,  presiding  at  the  term  where  it 
iB  brought  on  for  trial,  assents  to  such  a  trial.  (2)  His  refusal 
flo  to  assent  annuls  a  waiver,  made  as  prescribed  in  subdivision 
second,  third,  or  fourth  of  the  next  section. 
(t)  Oorresponda  to  Go.  Proc.,  il  2S8,  2B4.    (2)  From  Oo.  Free.,  |  266. 

I   1000«  Trial  by  Jnryi  bovr  iraived. 

A  party  may  waive  his  right  to  the  trial  of  th§  issue  of  fact, 
by  a  jury,  In  any  of  the  following  modes: 

1.  By  failing  to  appear  at  the  trial. 

2.  By  filing  with  the  clerk  a  written  waiver,  signed  by  the 
attorney  for  the  party. 

3.  By  an  oral  consent  in  open  court,  entered  in  the  minutes. 

4.  By  moving  the  trial  of  the  action,  without  a  jury,  or,  if 
%he  adverse  party  so  moves  it,  by  failing  to  claim  a  trial  by  a 
jury,  before  the  production  of  any  evidence  upon  the  trial. 

Co.  Vroe.p   remainder  of  §  266,  am'd. 

I   lOlO.     Deeiaion   upon   trial  by   the   eoiirt»   irben  to   be 
fliedi  eoiaaeaaeaee  of  failure. 

Upon  a  trial,  by  the  court,  of  an  issue  of  fact  or  of  law, 
its  deciJiioii,  in  writing,  must  be  filed,  in  the  cleric's  office,  within 
twenty  days  after  the  final  adjournment  of  the  term,  where  the 
iaaoe  was  tried.  If  It  is  not  so  filed,  either  party  mav  move,  at 
a  special  term,  for  a  new  trial  upon  that  ground.  If  the  decision 
jin^^ot  been  filed,  when  the  motion  is  heard,  the  court  must 
mi^^  ^n  order  for  a  new  trial,  either  absolutely,  or  unless  It  Is 
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fiI(Ml,  within  a  time  specified  in  the  order.     If  an  order  for  a 
new  trial  is  made,  or  a  contingent  order  for  a  new  trial  becomes 
absolute,  the  costs  of  the  former  trial  abide  the  event. 
Co.  Froc.,  part  of  S  207,  am'd. 

I  1011.  [Am'dy  1879.]  Reference  by  eoneentf  vrben  and 
boTr  siHde. 

Except  in  a  case  specified  in  the  next  section,  the  whole  issue, 
or  any  of  the  issues  in  an  action,  either  of  fact  or  of  law,  must 
be  referred,  upon  the  consent  of  the  parties,  manifested  by  a 
written  stipulation,  signed  by  their  attorneys,  and  filed  with  the 
clerk.  Where  the  stipulation  does  not  name  the  referee,  he  may 
be  designated  by  the  court,  on  motion  of  either  party.  Where 
the  stipulation  names  the  referee,  the  clerk  must  enter  an  order, 
of  course,  referring  the  issue  or  issues  for  trial,  to  that  person 
only.  If  the  referee  named  in  a  stipulation  refuses  to  serve, 
or  if  a  new  trial  of  an  action  tried  by  a  referee  so  named  is 
granted,  the  court  must  appoint  another  referee,  unless  the  stipu* 
Ia,tion  expressly   provides  otherwise. 

Id..  I  270,  and  part  of  $  273,  witb  amendment. 

I  1012.  (Am'd»  1808.]     dualillcatlon  of  tbe  laet  Meetioik. 

But  a  reference  shall  not  be  made,  of  course,  upon  the  coik* 
sent  of  the  parties,  in  an  action  to  annul  the  marriage,  or  for  a 
divorce  or  a  separation;  or  an  action  against  a  corporation,  to  ob- 
tain a  dissolution  thereof,  the  appointment  of  a  receiver  of  its 
property,  or  the  distribution  of  its  property,  unless  it  is  brought 
by  the  attorney-general;  or  an  action  wherein  a  defendant,  to  be 
affected  by  the  result  of  the  trial,  is  an  infant.  In  a  case  speci- 
fied in  this  section,  where  the  parties  consent  to  a  reference,  the 
court  may,  in  its  discretion,  grant  or  refuse  a  reference;  and, 
where  a  reference  is  granted,  the  court  must  designate  the  referee. 
If  the  referee,  thus  designated,  refuses  to  serve,  or  if  a  new  trial 
of  an  action  tried  by  a  referee,  so  designated,  is  granted,  the 
court  must,  upon  the  application  of  either  party,  appoint  another 

Id.,  1*273;  L.  1898,  ch.  317.     In  effect  Sept  1,  1898.     Sec  Rale  79. 
I  1013.  Compulaory  reference  for  tbe  trial  of  iutmeu;  la 
-frhat  easeii  It  may. be  made. 

The  court  mfty,  of  its  own  motion,  or  upon  the  application  of 
either  party,  without  the  consent  of  the  other,  direct  a  trial  of 
the  issues  of  fact,  by  a  referee,  where  the  trial  will  require  the 
examination  of  a  long  account,  on  either  side,  and  will  not 
require  the  decision  of  difficult  questions  of  law.  In  an  action, 
triable  by  the  court,  without  a  jury,  a  reference  may  be  made, 
as  prescribed  in  this  section,  to  decide  the  whole  issue,  or  any 
of  tne  issues;  or  to  report  the  referee's  finding,  upon  one  or  more 
specific  questions  of  fact,  involved  in  the  issue. 

Id.,   part  of  I  271,  am'd. 

Applies  to  City  Court  of  New  York,  L.  1896.  ch.  954,  |  2. 

g  1014.  ProceedlnflTM  vrbere  tbe  reference  I0  for  trial  of 
part  of  tl&e  laaaea. 

Where  a  reference  is  made,  as  prescribed  in*  the  last  section, 
to  report  upon  a  specific  question  of  fact,  involved  in  the  issue, 
and  the  determination  of  one  or  more  other  issues  is  necessary. 
In  order  to  enable  the  court  to  render  judgment,  they  must  be 
tried,  either  before  or  aftor  the  filing  of  tbe  report,  as  the  court 
directs,  and  either  by  a  jury,  or  by  the  court,  without  a  jury, 
as  the  case  requires.  Where  they  are  tried  by  a  jury,  application 
for  judgment  must  be  made  upon  the  verdict  and  the  report. 

Bnbstltute  for  part  of  Co.  Proc.,  i272. 


c.lO.t.2  REFERENCKS.  $8  1015-13 

I  1016.    <k»mp«Uiovy  refereiftec  «pom  QweaUoma  Imatdomt- 

The  court  may  likewise,  of  its  own  motion,  or  upon  the  appll- 
eation  of  either  party,  without  the  consent  of  the  other,  direct  a 
reference  to  take  an  account,  and  report  to  the  court  thereon, 
either  with  or  without  the  testimony,  after  interlocutory  or  final 
judgment,  or  where  it  is  necessary  to  do  so,  for  the  information 
of  the  court;  and  also  to  determine  and  report  upon  a  question 
of  fact^  arising  in  any  stage  of  the  action,  upon  a  motion,  or 
otherwise,  except  upon  the  pleadings. 
0».  Proe.,  i  tn,  nbd.  2  and  8.     See  S  12S2,  post. 

I  1018.    Referee  to  be  afrorn. 

A  referee,  appointed  as  prescribed  in  either  of  the  foregoinr 
sections  of  this  title,  must,  before  proceeding  to  hear  the  testi- 
mony, be  sworn  faithfully  and  fairly  to  try  the  issues,  or  to 
determine  the  questions  referred  to  him,  as  the  case  requires, 
and  to  make  a  just  and  true  report,  according  to  the  best  of  his 
understanding.  The  oath  may  be  administered  by  an  officer 
specified  in  section  942  of  this  act.  But  where  all  the  parties, 
whose  interest  will  be  affected  by  the  result,  are  of  age,  and 
present,  in  person  or  by  attorney,  they  may  expressly  waive  the 
referee's  oath.  The  waiver  may  be  made  by  written  stipulation, 
or  orally.    If  it  is  oral,  it  must  be  entered  in  the  referee's  minutes. 

9  B.  8.  884.  i  44  (2  Bdm.  880),  am'd. 

I  1017.   'Witnesses  nkB,y  be  sabpoenaed* 

A  witness  may  be  subpoenaed  to  attend  before  a  referee,  ap- 
pointed as  prescribed  in  either  of  the  foregoing  sections  of  this 
title,  to  testify,  and,  in  a  proper  case,  to  bring  with  him  a  book, 
document,  or  other  paper,  as  upon  a  trial  by  the  court. 

Id.,  f  45,  am'd. 

I  1018.    General  povrera  of  a  referee  upon  a  trial. 

The  trial,  by  a  referee,  of  an  issue  of  fact,  or  of  an  issue  of 
law,  must  be  brought  on  upon  like  notice,  and  conducted  in  like 
manner,  and  the  papers  to  oe  furnished  thereupon  are  the  same, 
and  are  furnished  in  like  manner,  as  where  the  trial  is  by  the 
court,  without  a  jury.     The  referee  exercises,  upon  such  a  trial, 
the  same  powers  as  the  court,  to  grant  adjournments,  to  pre- 
serve  order,  and  punish  the  violation  thereof.     Upon  the  trial 
of  an  issue  of  fact,  the  referee  exercises  also  the  same  power  as 
the    court,    to   allow   amendments    to    the   summons,    or    to    the 
pleadings;  to  compel  the  attendance  of  a  witness  by  attachment; 
and  to  punish  a  witness  for  a  contempt  of  court,  for  non-attend- 
ance,  or  refoHil  to  be  sworn,  or  to  testify.     Upon  the  trial  of 
an  issne  of  law,  the  referee  exercises  the  same  power  as  the 
conrt,    to  permit  a  party  in  fault  to  plead   anew  or  amend;  to 
direct    the  action  to  be  divided   into   two  or  more  actions;   to 
award   costs,  and  otherwise  to  dispose  of  any  question,  arising 
«pon    the  decision  of  the  issue  referred   to  him.     The  powers, 
conferred  by  this  section,  are  exercised  in  like  manner,  and  upon 
terms,  as  similar  powers  are  exercised  by  the  court,  upon 
trial. 

three  Motencea  from   the   first  three   eentenees  of   Go.   Proc.,    |  S72s 
is  new.    The  last  aeaunee  bat  one  refers  to  |  497,  ante. 
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I  1019*   (Am'd,  1882.]     Refc^e^'a  report|  wben  to  1»e  ma dep 
••maeQneiiee  of  failure. 

Upon  the  trial,  by  a  referee,  of  an  Issue  of  fact,  or  an  issue 
of  law,  or  where  a  reference  is  made  as  prescribed  in  sectioii 
one  thousand  and  fifteen  of  this  act,  his  written  report  must  be 
either  filed  with  the  clerk,  or  deliyered  to  the  attorney  for  one 
of  the  parties,  within  sixty  days  from  the  time  when  the  cause 
or  matter  is  finally  submitted;  otherwise  either  party  may 
before  it  is  filed  or  delivered,  serve  a  notice,  upon  the  attorney 
for  the  adverse  party,  that  he  elects  to  end  the  reference.  In 
such  a  case,  the  action  must  thenceforth  proceed,  as  if  the 
reference  had  not  been  directed;  and  the  referee  is  not  entitled 
to  any  fees. 

Go.  Proc.,  last  seDtence  of  f  278. 


S  lOaO.    Double  or  other  Increased  dajnasea. 

Where  the*  double,  treble,  or  other  increased  damages  are 
given  by  statute,  the  decision  of  the  court,  or  the  report  of  the 
referee,  must  specify  the  sum  awarded  as  single  damages,  and 
direct  judgment  for  the  increased  damages. 

See  I  1184.  poet. 

I  1021.  [Am'd,  189B.]  Decisioift  of  eonrt  or  report  of 
referee,  upon  trial  of  demarrer. 

The  decision  of  the  court,  or  the  report  of  a  referee,  upon  the 
trial  of  a  demurrer,  or  upon  the  trial  of  the  issues  of  fact  or  law, 
where  a  nonsuit  is  granted,  must  direct  the  final  or  interlocutory 
judgment  to  be  entered  thereupon,  and  in  any  such  case  it  shall 
not  be  necessary  for  the  court  or  referee  to  make  any  finding 
of  fact.  Where  it  directs  an  interlocutory  judgment,  with  leave 
to  the  party  in  fault  to  plead  anew  or  aroend,  or  permitting  the 
action  to  be  divided  into  two  or  more  actions,  and  no  other  issue 
remains  to  be  disposed  of,  it  may  also  direct  the  final  judgment 
to  be  entered  if  the  party  in  fault  fails  to  comply  with  any  of 
the  directions  given  or  terms  Imposed. 

Sabetituted  ftt  <9o.  Free.,  perk  of  f  267;  L.  1886,  cb.  M6. 

I  1022.  [Am*d,  1895,  1908.]  Deelaloa  of  eoart  or  report  of 
r«^feree  up<»n  trial  of  tbe  i^vhole  liiBae  of  faet. 

The  decision  of  the  court  or  the  report  of  a  referee  upon  the 
trial  of  the  whole  issues  of  fact  must  state  separately  the  facts 
full  lid  and  the  conclusions  of  law,  and  direct  the  judgment  to  be 
entered  tUercon,  which  decision  so  filed  shall  form  part  of  the 
ju(lf?ment  roll.  In  an  action  where  the  costs  are  in  the  discretion 
of  the  court  the  decision  or  report  must  award  or  deny  costs, 
and  if  it  awards  costs  it  must  designate  the  party  to  whom  the 
costs  to  be  taxed  are  awarded. 

L.  1805,  cb.  946;  L.  1003,  ch.  85.     See  |  903. 


§  1023.  [Added,  1004.]  Parties  may  re^aire  oovrt  or 
referee  to  determine  iiartlcolar  a^eatlons. 

Before  the  cause  is  finally  submitted  to  the  court  or  the  referee, 
or  within  such  time  afterwards,  and  before  the  decision  or  re- 
port is  rendered,  as  the  court  or  referee  allov/s,  the  attorney  for 
either  party  may  submit,  in  writing,  a  statement  of  the  facts. 
which  he  deems  established  by  the  evidence,  and  of  the  mlSngs 

*  TbU  wurd  iuKcrted  by  error  In  encrroeiiing. 
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upon  questions  of  law»  which  he  desires  the  coart  or  the  referee 
to  make.  The  statement  must  be  in  the  form  of  distinct  propo- 
■itions  of  law,  or  of  fact,  or  both,  separately  stated;  each  of 
which  mnst  be  numbered,  and  so  prepared,  with  respect  to  its 
lergth,  and  the  subject -and  phraseology  thereof,  that  the  court 
or  referee  may  conveniently  pass  upon  it.  At  or  before  the  time, 
when  the  decision  or  report  is  rendered,  the  court  or  the  referee 
must  note,  in  the  margin  of  the  statement,  the  manner  in  which 
each  proposition  has  been  disposed  of,  and  must  either  file,  or 
return  to  the  attorney,  the  statement  thus  noted;  but  an  omis^ 
sion  so  to  do  does  not  affect  the  validity  of  the  decision  or  report. 
An  exception  may  be  taken  to  a  refusal  of  the  court  or  referee  to 
find  any  request  thus  submitted.  ^ 

U  UOi.  eh.  4M.    Id  effect  Sept.  1,  1004. 

i  10Z4.   [Am'd,  190S.]    (tvallfleatloiis  of  a  referee. 

A  referee,  appointed  by  the  court,  must  be  free  from  all  Just 
objection;  and  no  person  shall  be  so  appointed,  to  whom  all  the 
parties  object,  except  in  an  action  to  annul  a  marriage,  or  for  a 
divorce,  or  a  separation.     A  jadgs  cannot  be  appointed  a  referee, 
VI  an  action  brought  in  a  court,  of  which  he  is  a  judge,  except  by 
ihe  written  consent  of  the  parties;  and,  in  that  case,  he  cannot 
receive  any  compensation  as  referee.    No  person  shall  be  appointed 
a  commissioner  of  estimate  and  appraisement  iii  condemnation  or 
street    opening    proceedings    or    referee,    in    the    first   or    second 
judicial  districts,  in  an  action  or  special  proceeding,  who  holds  the 
position  of  clerk,  private  secretary,  secretary,  or  stenographer  to 
any  justice  or  judge  of  a  court  of  record,  or  to  any  board  of  jus- 
tices or  judges  of  such  a  court  in  any  department  where  such 
justice  or  judge  is  engaged  in  the  discharge  of  the  duties  of  his 
office. 
Co.  Proc.,  part  of  {  273;  U  1905,  ch.  4S6.    In  effect  Sept.  1,  1806. 

I  102B.  Several  referee*  may  be  appointed* 

Where  the  court  is  authorized  to  appomt  a  referee,  It  may,  in 
its  discretion,  appoint  either  one  or  three.     And  where  a  refer- 
ence is  made  by  consent  of  the  parties,  they  may  select  any  num- 
l>er  of  referees,  not  exceeding  five. 
Snbatltate  for  Co.  Proc.,  part  of  f  273. 

I   1020.  ProeeedlnffM  reflrnlated  where  tbere  are  several 
referees. 

Where  the  reference  is  to  more  than  one  referee,  all  must  meet 
together,  and  hear  alt  the  allegations  and  proofs  of  the  parties; 
bat  a  majority  may  appoint  a  time  and  place  for  the  trial,  decide 
any  queation  which  arises  upon  the  trial,  sign  a  report,  or  settle 
a  case.  Either  of  them  may  administer  an  oath  to  a  witness  ; 
and  a  majority  of  those  present,  at  a  time  and  place  appointed 
for  the  trial,  may  adjourn  the  trial  to  a  future  day. 
a  a.  S.  884,  I  46  (2  Edm.  8M).      g^g 
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TITLE  HI. 

Trial  Jurors,  except  in  New- York  and  Kings  counties;  mode 
of  selecting  them,  and  of  procuring  their  attendance. 

Article  1.  QuAllflcations  and  rzemptlous  of  trial  Jnrora. 

2.  Mode  of  selecting,  drawing,  and  procarlng  the  attendance  of  trial 

jurors.   In  ordinary  casen. 

3.  Mode  of  strllEing  and  procuring  a  special  jury,  and  of  i^rocnriog  a 

foreign  Jury. 

4.  Penalties  for  non-attendance. 

article:  first. 

Qualifications  and  exemptions  of  trial  jurors. 

Sec.  1027.  Qualifications  of  trial  jurors. 

1028.  Additional  provision  respecting  property  qualification. 

1029.  Certain  public  officers  disquallfii'd. 

1080.  Persons  entitled  to  claim  exemption  from  serrice. 

1081.  Evidence  of  exemption  In  certain  cases. 
1032.  When  Juror  to  be  discharged  from  nerving. 

41033.  When  Juror  to  be  excused  from  serving. 

1034.  Application    of    this    article,    as    respects    New- York    and    Kliis< 
counties. 

fl  1027-1084.  [Repealed  by  L.  1009.  ch.  35.  See  Consoli- 
dated Laws.  tit.  Judiciary  Law,  S§  60%  603»  644,  5i6-^^,  55a 
500,  600,  680,  687.] 
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ARTICUS    SECONII. 

Mode  of  selecting,  dratDing,  and  procuring  the  attendance  of  triai 

jurors,  in  ordinary  cases. 

ftc.  1035.  Certain  town  officers  to  make  Hats  of  trial  Jurors. 

1036.  Names  of  Jurors  to  be  taken   from  asKessment-rolL 

1037.  I>[ipllcate  Jury  lists  to  be  made  and   filed. 

1038.  County   clerk   to  make  and  deposit   ballots. 

1039.  County  clerk  to  destroy  old  ballots. 

1U40.  Jurors  so  returned   to  fierve  for   three  years. 

IMl.  Wards  of  certain  cities  to  be  considered  towns.  Bule  in  other 
cities. 

2042.  When   and  how  many  Jaron,   for  courts  of  record,    to  be  drawn. 

1043.  Notli'e   of   drawing. 

l'>44.  SlivriflT  and   county  Judge  to  attend  drawing. 

1045.  Sheriff  or  cibunty  Judge,  not  appearing,  to  be  again  notified,  etc. 

l'>40.  Certain  offloi^rs  required  to  b(>  present  at  drawing. 

1047.  Mude  of  drawing  Jurors;  minute  of  drawing;  list  to  be  delivered 
to   sheriff. 

104.S.  Sheriff  to  notify  Jurors  and  make  return. 

lf*49.  Applicants  to  be  furnished  with  copies  of  Jury  llRt.s. 

1050.  Names   of  Jurors   who   have  serve<l,    to   bo  k<*pt  in   separate  box. 

10.'>1.  Jurors   to  be  dratrn   from   that  box,   when   first  box   Is  exhausted. 

1052.  A   third  Jury   box   to   be  kept. 

i0u3.  When  old  ballots  therein  to  be  destroyed  and  new  ballots  de- 
posited. 

1054.  Jurors,   when  to  te  drawn   from  third  box. 

lO.'kS.  Application   of  certain   provisions  to   trial   Jurors. 

1050.  Justice  of  supreme  court,  or  county  Judge,  may  order  drawing 
of   additional    Jtrors. 

1057.  Proceedings   upon    such    order. 

1058.  For  what  courts,  and  by  whom,  additional  Jurors  may  be  ordered. 

1059.  How  such  additional  Jurors  drawn  and  notified. 

1060.  Power  of  county  Judge,   as  to  attendance  of  Jurors. 

1061.  powers  of  deputy  county  clerk,   under  this  article, 

1062.  This  article  not  itppUcable  to  New  York  and  Kings  couoties. 

II  103S-1040.  [Repealed    by    L.    1909.    ch.    35.     See    Consoli- 
dated Laws,  tit.  Judiciary  Law,  §§500,  501,  505,  506,  50H-512.] 

f  1041.  [Repealed  by  L.  1900,  cha.  85  and  66.  See  Con- 
xilidated  LawH,  tit.  Judiciarj'  Law,  §  507.  See  also  Code  of 
VJminal  Procedure,  §  229.] 

If   1O42-10S4.  [Repealed    by    L.    1909,    ch.    35.     See    Consoll- 
lated    Iwaws,   tit.  Judiciary  Law,   §§  26,  513-526.  528,   536,  &43, 

i  lOSIS.  rAm'd,  lOOO.]  Applleation  of  certain  proTlslonM 
*   irlml  Jurors. 

The  provisions  of  title  five  of  this  chapter  apply  to  enrh  per- 
n  notified  by  the  sheriff  as  provided  by  section  five  hundred 
*d  thirty-seYen  of  the  judiciary  law. 

Un  d   t»y  L..   1009.  chs.  65  and  240.   |  84.    Also  partly  repealed  by  L.   1909. 
33.     See   Consolidated    Laws     tit.    Judiciary    I^w,    |   KH.    See   note   53  of 
<a   at   Doard  of   Statutory  Consolidation  at  end  of  code. 

f  iaso-1062.  [Repealed  by  L.  1900,  ch.  35.  See  Conaoli- 
e^  J^W8,  tit.  Judiciary  Law,  §§  513,  527-532,  535,  538.  539, 
,    543,  545,  565,  590,  6S0.] 
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ARTICLB   THIRD. 

Mode  of  striking  and  procuring  a  special  jury ,  and  of  proeurinQ 

a  foreign  jury, 

S«c.  1068.  Wbat  coartB  may  order  a  special  Jury  to  be  struck. 

1064.  Party  -obtaining  order  to  give  eight  days'   notice. 

1066.  Mode  of  striking  Jary. 

1066.  Jurors  so  drawn  to  be  notified  to  attend. 

1067.  Jury  to  be  formed  as  in  other  cases. 

1068.  Provision  where  clerk  or  commissioner  of  jurors  is  intArested. 

1069.  Party  applying  for  special  Jury  to  pay  expenses. 

1070.  Copy  of  order  for  foreign  jury  to  be  delivered  to  sherlft 

1071.  Mode  of  obtaining  a  foreign  jury. 

9  lOeS.  [Am'd,  1805.]  What  eourt*  may  order  m  speelal 
Jary  to  be  strnck. 

Where  it  appears  to  the  court,  that  a  fair  and  impartial  trial 
of  an  issue  of  fact,  triable  by  a  jury,  joined  in  an  action,  pending 
in  the  supreme  court,  cannot  be  had  without  a  struck  jury,  or 
that  the  importance  or  intricacy  of  the  case  requires  such  a  jury, 
the  court  must  make  an  order,  upon  notice,  directing  a  special 
jury  to  l:>e  struck,  for  the  trial  of  the  issue.  The  order  mas^ 
specify  the  term,  and  it  may  specify  a  particular  day  in  the 
term,  when  the  jurors  must  attend. 

2  R.  S.  418,  §  46  (2  Edm.  436),  as  am'd  by  L.  1857,  ch.  630,  further 
am'd;  L.  1806.  ch.  946. 

9  10e4.  [Am'd,  1805.]  Party  obtalalnflr  order  to  girm 
elarbt  days'  notice. 

Unless  the  order  specifics,  or  directs  the  officer,  who  is  to 
strike  the  jury,  to  fix  a  time  for  the  parties  to  attend,  the  party 
obtaining  it  must  give  at  least  eight  days*  notice  of  the  time 
when  he  will  attend,  before  the  clork  of  the  county  in  which  the 
action  is  triable,  or,  if  it  is  triable  in  the  city  and  county  of  New- 
York,  or  the  county  of  Kings,  before  the  commissioner  of  jurors, 
for  the  purpose  of  having  the  jury  struck. 

L.  1895.  ch.  946. 

S  106S.    [Am'd,  1677.]     Mode  of  ntrlklnflr  Jnry. 

At  the  time  appointed,  the  clerk,  or,  in  his  absence,  the  deputy- 
clerk,  or  the  commissioner,  ns  the  case  requires,  roust  attend  at 
his  office,  with  the  original  lists  or  books,  filed  or  kept  in  his  office, 
as  required  by  law,  containing  the  names  of  the  persons  who  an? 
then  liable  to  serve  as  trial  jurors;  and,  in  the  presence  of  the 
parties,  or  their  attorneys  or  counsel,  must  strike  a  trial  Jury, 
as  follows: 

1.  The  clerk,  deputy-clerk,  or  commissioner,  must  select  from 
the  lists  or  books,  the  names  of  forty-eight  persons,  whom  he 
deems  most  indififerent  between  the  parties,  and  best  qnalifip<] 
to  try  the  issue;  and  must  make  and  certify  a  list  of  those 
names. 

2.  The  party,  on  whose  application  the  special  jury  was  directe*! 
to  be  struck,  or  his  attorney  or  counsel,  may  then  first  strike  . 
from  the  list  one  name;  the  adverse  party  or  his  attorney  or 
counsel  may  then  strike  therefrom  one  name;  and  so  alternately, 
until  each  party  has  stricken  out  twelve  names. 

3.  If  either  narty  fails  to  attend,  at  the  time  and  place  of 
striking  the  jury,  or  neglects  to  strike  out  a  name,  the  clerk, 
deputy-clerk,  or  commissioner,  must  strike  for  him. 

'MM 
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4.  The  clerk,  deputy-clerk,  or  commissioner,  must  thereupon 
make  out  a  list  of  the  names  of  the  twenty-four  persons  not 
itricken  out,  and  must  certify  that  it  is  a  correct  list  of  the  per- 
sons drawn  to  serye  as  jurors,  pursuant  to  the  order  of  the  court. 
He  mast  immediately  deliver  the  list  so  certified,  and  a  certified 
copy  of  the  order,  to  the  sheriff  of  the  county,  if  the  list,  from 
any  ward  or  town,  cannot  ha  found,  the  clerk  must  make  a  new 
list  from  the  ballots  then  in  use  for  jurors  for  that  ward  or 
town,  and  must  use  that  list,  upon  striking  the  jury,  in  place  of 
the  original  list. 
2  B.  S.  41S.  I  48,  at  am'd  by  L.  1876,  cb.  09. 

I  1006.   Jarora  so  dra'vrii  to  be  nottfled  to  attend. 

The  sheriff  must  notify  the  persons  whose  names  are  contained 

In  the  list;  and  must  return  tne  names  of  those  notified,  to  the 

term,  at  which  they  are  required  to  attend,  as  prescribed  by  law 

for  notifying  and  returning  ordinary  trial  jurors. 

M..  140.    S«e  li.  1858,  cb.  322.  i  36,  as  modified  by  L.  1873,  cb.  166,  |  1. 

{  1067.     [Am'd,    1805.]      Jury    to    be    formed   an    in    otber 


^ 


From  the  persons  so  notified  and  attending,  a  jury  must  be 
formed  for  the  trial,  and  the  issue  must  be  tried,  as  prescribed  in 
this  chapter  with  respect  to  an  ordinary  jury  trial.    The  court 
has  the  same  power  to  excuse  or  discharge  a  juror,  and  to  cause 
additional  jurors  to  be  drawn,  or  talesmen  to  attend  as  upon  an 
ordinary  jury  trial.    But  the  court  may,   in  its   discretion,   set 
aside  an  additional  juror  so  drawn,  or  a  talesman,  upon  the  ob- 
jection of  oither  party,  without  a  formal  challenge,  but  neither 
party  shall  have  more  than  two  peremptory  challenges. 
L.  1S06,  cb.  946. 

fi  1068.  [Aat'd,  1884.]  Provision  wbere  olerlc  or  eon&- 
mlaaioner  of  Jnvors  I0  Interested. 

If  it  appears  to  the  court,  to  which  an  application  for  a  special 
ury  is  made,  that  the  cler)^,  or  the  commissioner  of  jurors,  as 
he  case  may  be,  is  interested  in  the  action;  or  is  related  to 
ftber  of  the  parties;  or  is  not  indifferent  between  them;  the 
oart  must  appoint  two  disinterested  persons  to  strike  the  jury; 
Dd  the  court  may,  In  its  discretion,  iti  any  case  appoint  two  such 
?i"sons  to  strike  such  jury.  The  persons  so  appointed  possess, 
>r  the  purposes  of  the  action,  all  the  powers  conferred,  by  this 
rticle,  upon  the  clerk,  or  the  commissioner  of  jurors. 

'd.,   f  61;  L.  1884.  cb.  460. 

I  KM8.    Party  applyinar  for  npeelal  Jnry  to  pay  expenses. 

The  expense  of  striking  a  special  jury  must  be  paid  by  the 
rty  applying  for  it,  and  shall  not  be  taxed  in  the  costs  of  the 
tion. 

I.*  f  82. 
1.00^0.    Copy  of  order  for  forelflrn  Jnry  to  be  delivered 

»ia«nc 

Fftere  an  order  for  a  trial  by  a  foreign  jury  is  made,  a  certl- 
oopy  thereof  must  be  delivered  to  the  sheriff  of  the  county, 
jok  iwhich  it  is  to  be  drawn;  who  must  give  notice  thereof  to 
^Jerk  of  that  county,  and  also,  in  the  city  and  county  of  New- 
If-    or  the  county  of  Kings,  to  the  commissioner  of  jurors,  at 

.257 
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least  twenty  days  before  the  first  day  of  the  term,  at  which  the 
foreign  jury  is  required  to  attend. 

2  R.  S.  410,  i  10  (2  Edm.  427). 

I  1071.    Mode  of  obtaininv  a  foreiffn  Jury. 

The  clerk,  or,  in  the  county  of  Kings,  the  commissioner,  tu 
whom  the  notice  is  given,  must  draw  the  names  of  twenty-four 
persons,  in  the  same  manner,  and  in  presence  of  the  same  officers, 
as  prescribed  by  law,  with  respect  to  ordinary  trial  jurors;  except 
that  notice  of  the  drawing  need  not  be  published.  A  certified 
list  of  the  names  drawn  must  be  delivered  to  the  sheriff,  who 
must  notify  each  person  drawn,  and  make  a  return,  aa  in  an 
3rdinary  case. 

Id..  I  n. 


^ 
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ARTICLB   FOURTH. 

Penalties  for  non-attendance, 

flee.  1072.  Fine  to  be  Impoeed  for  Don-atteodaDce. 

1073.  Order  to  show  cause,  when  juror  was  not  personally  notified. 

1074.  Id.;  If  default  was  at  trial  term. 

1075.  Duty  of  clerk  and  sheriff. 

1076.  Proceedings  upon  return  of  socta  order. 

1077.  When  proceedings  to  ceaee. 

1078.  This  article  not  applicable  to  New-Tort  and  Kings  conntlee^ 

if  1072-1078.  [Repealed   by   L.    1900.    ch.    35.     See   Conaoli 
dated  Laws,  tit.  Judiciary  Law,  S§  561-558,  590,  680.1 
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TTFLB  IV. 

Trial  Jurors  in  New- York  and  Kings  counties;  mode  of  8e« 
lecting  them,  and  of  procuring  their  attcmdance. 

Article  1.  ProTlslons  relating  to  trial  Jarors  In  the  city  and  coantr  of  New- 
York. 
2.  Prorlslons  relating  to  trial  Jarors  in  the  coantj  of  Kings. 

article:  first. 

Provisions  relating  to  trial  jurors  in  the  city  and  county  of  Ketc* 

York. 

See.  1079.  QnallflcatlonB  of  trial  jnron. 

1080.  Who   deemed  a  resident. 

1081.  Persons  exempt  from  serrlce. 

1082.  Evidence  of  right  to  exemption  In  certain  cases. 

1083.  Military  officers   required   to  certify  to  commissioner  perseos  per> 

forming   full   military   duty. 

1084.  Jury  year;  length  of  Jury  service  required  and  allowed. 

1085.  When  court  may  temporarily  excuse  Juror  from  attendance. 

1086.  In  other  cases,  Juror  to  be  excused  only  on  showing  certain  facta. 

1087.  Juror  applying  to  court  to  be  excused  must  produce  notice,  etc. 

1088.  Service  In  a  court  not  of  record;  when  an  excuse. 

1089.  Clerk  of  court  to  certify  to  commissioner  as  to  attendance,  excaaes. 

fines,  etc.,  of  Jurors. 

1090.  Commissioner  of  Jurors  to  select  trial  Jurors;  his  general  powers. 

1091.  Commissioner   may  appoint   asHlBtants,   etc.;   who  may   administer 

oaths. 

1092.  All  public  officers  required  to  aid  the  commissioner. 

1093.  Expenses  of   commissioner's  office;   how   paid. 

1094.  IJst  of  iurors  to  be  prepared,  etc.;  commissioner  to  decide  aa  te 

exemptions. 
1096.  Persons  may  be  required  to  testify  as  to  Juror's  liability  to  serre. 
Penalty  for  disobedience. 

1096.  Commissioner  to  return  lists  to  county  clerk;  correction  of  lists. 

1097.  Old    ballots   to    be   destroyed    and    new   ballots   deposited;    sappto- 

mental  lists;   new  ballots  therefor. 
1096.  Number  of  Jurors  to  be  drawn  for  each  term  of  court  of  record. 

1099.  When  Jurors  to  be  drawn;   what  officers  to  attend  Jury. 

1100.  Notice  of  drawing. 

1101.  Proceedings  if  officers  do  not  appear. 

1102.  When  Jury  to  be  drawn  on  adjourned  day. 

1103.  Mode  of  drawing;  minute;  lists. 

1104.  Id.;  where  term  consists  of  two  or  more  parts. 
1106.  Commissioner  may  issue  notice  to  Jurors  drawn. 

1106.  Sheriff  to  notify  Jurors  and  make  return. 

1107.  Clerk  of  court  to  certify  as  to  mode  of  service. 

1108.  Court  may  order  new  panel  to  be  drawn  during  term. 

1109.  Court  of  record   to  fine  Juror  for  non-attendance;   power  to  remit 

fine. 

1110.  Juror  may  also  be  arrested  and  compelled  to  serve. 

1111.  Jurors    for    district    courts;    how    selected:    punishment    for    Don- 

attendance;   clerk's  duty;  penalty  for  neglect. 

1112.  Sheriff's  Jury;   how  selected,    etc. 
1118.  Remitting  and  enforcing  Jury  fines. 
1114-1116.  [Repealed.] 

1117.  Uncollected  fines,  enforcement  of. 

1118.  Commissioner  to  receive  fines:  accounts  of. 

1119.  Corporation  counsel  to  prosecute,  etc. 

1120.  Penalty,  for  physician  giving  false  certificate. 

1121.  Persons  required  to  furnish  information:  penalty  for  refoaal,  etc 

1122.  Punishment  for  bribery  of  officer,  etc.,  by  Jnror  drawn. 

1123.  Id.;    for   officer   accepting   bribes,   etc. 

1124.  Id.;  for  concealing  offer  to  take  bribe,  etc. 
11S6.  False  swearing;  when  perjury.  . 

If  107&-1113.  [Roponled  hy  L.  1909.  ch.  85.  See  ConRolidated 
Laws,  tit.  Judiciary  Law,  H  WO,  591-595,  597-^599,  601-650. 
Section  1093  is  omitted  because  8uperseded  by  L.  1901,  ch.  602; 
§  1.  Section  1111  is  omitted  because  coTered  by  Municipal 
Court  Act  (L.  1902,  ch.  580,  §  2:«),] 
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I  1114.  [Repealed,  ch.  343,  L.   1889.] 
I  1115.  [Repealed,   eh.  343,   L.   1880.] 

I  1110.  [Repealed,  ch.   ^43.   L.   188J).] 

II  1117-1119.  [Repealed    by    L.   1909.    ch.    35.     See    Conaoli- 
dated  Laws,  tit.  Jmficiary  Law,   §§  (}(KM5G7.] 

I  1120.   [Repealed    by    L.    1909,    ch.    88.     See    Penal    Law. 
{  1232.] 

I  1121.  [Repealed    by    L.    1909,    ch.    35.     See    Consolidated 
Laws,  tit.  Judiciary  Law,  §  596.] 

H  1122-112S.  [Repealed  by  L.  1909,  ch.  88.     See  Penai  Law, 
li  1233,  1235.] 
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ARTICLB  8BC01ID. 

PrwiswM  relating  to  trial  jurors  in  the  county  of  Kinge* 

8«o.  1136.  QuallflcatloiiB  of  trial  Jnron. 
1197.  Fenons  exempt  from  Bervioe. 
119B.  Evidence  of  right  to  exemption  In  certain  oasea. 
1129.  Length  of  jury  eervlce  required.    Notice  to  Juror  to  attend. 

1180.  When  court  to  ezcufle  juror  from  service. 

1181.  Clerk  of  court  to  certln^  to  oommlaaloner,  as  to  attendanoe,  exouMfl,  nam, 

etc.,  of  Jurors. 

1183.  Commissioner  of  jurors  to  select  trial  Jurors ;  his  general  powers. 
1188.  Id. ;  to  receive  fees  and  fines  for  benefit  of  oonntj. 

1184.  Supervisors  to  provide  for  his  expenses,  eto. 

118B.  Assessors  to  return  persons  liable,  and  commissioner  to  select  jurors. 

1186.  When  commissioner  to  publish  notice,  and  receive  evidence  of  exemption. 

1187.  CkMnmlssloner  to  prepare  Ust,  and  file  traiacr^t. 

1188.  Supplemental  lists  may  be  afterwards  made. 
1188.  Ballots  to  be  prepared,  and  deposited  in  box. 

1140.  What  ofllcers  to  attend  drawing ;  how  many  jurors  to  be  drawn. 

1141.  Proceedings  preliminary  to  drawing. 

1143.  Drawing;  now  conducted. 

1148.  Certificate  to  be  made,  and  boxes  sealed  no. 

1144.  Subsequent  drawings ;  how  conducted. 

1145.  Proceedings  when  first  box  exhausted. 

1146.  Commissioner  to  transmit  panel  to  sherlfl ;  sheriff  to  notl^  Jurors. 

1147.  Days  for  which  the  jurors  are  to  be  notified.      Excusing  Jaroiti  and 

changing  days  of  thetr  attendance. 

1148.  Sherlffto  make  return  of  jurors  notified. 

1149.  Courtmay  at  any  time  order  a  new  panel.    How  drawn. 

1150.  Jun>rs  in  certain  special  proceedings. 

1151.  Compensation  to  judges,  etc.,  f<u-  services  under  this  article. 
1183.  Court  of  record  to  fine  juror  for  non-attendance. 

1158.  Juror  may  also  be  arrested,  and  compelled  to  serve. 

1154.  Commissioner  to  notify  jurors  fined  to  appear ;  board  for  remission  sad 

enforcement  of  fines. 

1155.  Commissioner  to  collect  fines,  and  to  make  return  of  unpaid  fines ;  preospt 

thereupon. 

1156.  Fines,   not  collected  under  precept,  to  be  docketed  and  •ntoroed  si 

judgments. 
1197.  when  Hen  discharged. 

1158.  Commissioner,  etc. ,  corruptly  omitting  name,  is  guilty  of  felony. 
1158.  Commissioner's  other  wilful  neglect,  a  misdemeanor. 

1160.  Giving  false  information,  or  suppressing  notice,  a  mlsdssnea&or. 

1161.  Penalty  for  physician  srtving  false  certificate. 
1163.  Commissioner  to  report  and:  pay  over  money. 

If  1126-1157.  [Repealed  by  L.  1909,  ch.  35.  See  Consolidated 
Laws,  tit.  Judiciary  Law,  §§  26,  681-0a3.  68(V-73G.  Section  1134 
is  omitted  because  superseded  by  L.  1902,  cb.  564,  §  6.] 

If  1158-1101.  [Repealed  by  L.  1909,  ch.  88.  See  Penal  Law, 
§§  1232.  1234,  1236.] 

f  1102.  [Repealed  by  L.  1909,  ch.  35.  See  Consolidated 
Laws,  tit.  Judiciary  Law,  §|  684,  685.] 


Ii0,t5,a.l        FORMATION  OF  THE  JURY.  *§  lld3-«6 

TITIiS  Y. 
Trial  by  jury. 

iitide  1.  FormatkVB  of  the  Jury. 
1  Hie  TeixUct. 

ARTICLB   FIRST. 

Formation  of  the  jury. 

Im.  1168.  Oerk  to  prefwre  ballots  of  Jaxon  for  trial. 
llOi.  derk   to   draw   ballots. 
118S.  Mode  of  drawing  ballots. 
110B.  Pemans  drawn,  etc.,  to  fonn  the  Jury. 

1167.  Ballots  drawn,   when  to  be  deposited  In  a  second  box. 

1168.  Id.;  when  to  be  returned  to  the  first  box. 

1168.  Ballots  of  absentees,  etc.,  to  be  returned  to  first  bo>x. 

1170.  New  Jury  may  be  drawn  while  first  is  empanelled. 

1171.  When  talesmen  to  be  procured,  or  Jurors  drawn  from  third  boK 

1172.  When  talesmen  to  be  procured. 

1173.  If  sheriff  Is  a  party,  court  may  appoint  a  person  to  act  for  him. 

1174.  Duty  of  sheriff  and  of  talesmen.  , 

1175.  Jury  competent,   although  containing  only  part  or  ntMie  of  original 

paneL 

1176.  Peremptory  challenges  in  a  civil  action. 

1177.  No  challenge  allowed  because  officer  drawing  Is  a  party,   ete. 

1178.  No  challenge  allowed  because  officer  notifying  is  a  party,  ete. 

1179.  Challenges  in  penal  actions. 

1180.  Challenges  how  tried.    Exceptions  to  and  review  of  the  determina- 

tion of  the  court,  In  reference  thereto. 

I  1163.  Cleric  to  prepare  ballots  of  Jvrors  for  trial. 

At  the  opening  of  a  term  of  a  court  of  record  at  which  issnes 
>f  fact  are  to  be  tried  by  jury,  the  clerk  must  cause  ballots,  uni- 
brm,  as  nearly  as  may  be,  in  appearance,  to  be  prepared,  by 
rriting  the  name  of  each  person,  returned  to  the  term  as  a  trial 
aror,  with  his  proper  additions,  on  a  separate  piece  of  paper. 
le  must  roll  up  or  fold  each  ballot,  in  the  same  manner,  as 
early  as  may  be,  so  as  to  resemble  the  others,  and  so  that  the 
ftme  is  not  Tisible.  The  ballots  must  be  deposited  in  a  sufficienH 
ix.  from  which  they  must  be  drawn,  as  prescribed  in  this 
licle. 

i  R.  8.  420.   S  69  (2  Edm.  488). 

i  1164.   Cleric    to    draw    ballots. 

When  an  issue  of  fact,  to  be  tried  by  a  jury,  is  brought  to 
al,  the  clerk,  under  the  direction  of  the  court,  must  openly 
iw,  out  of  the  box,  as  many  of  the  ballots,  one  after  another, 
are  sufficient  to  form  a  jury. 

•.  I  60. 

IIOS;.  Mode  of  draw^lnflT  ballots. 

^fore  the  first  ballot  is  drawn,  the  box  must  be  closed  and 
I  shaken,  so  as  thoroughly  to  mix  the  ballots;  and  the  clerk 
t  draw  each  ballot,  without  seeing  the  name  written  on  any 
heoi,  through  an  aperture,  made  in  the  lid  of  the  box,  large 
igh  only  to  admit,  his  hand  conyeniently. 
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1  liae.   [Ain*dy    1883.]    Persona    drawn,    eto.»    to    form    tMe 

The  first  twelve  persons  who  appear,  as  their  names  are  drawn 
and  called,  and  are  approved  as  indifferent  between  the  parties, 
and  not  discharged  or  excused,  mast  be  sworn,  and  coustitate 
the  jury  to  try  the  issue.  Persons  shall  be  disqualified  from  sit- 
ting as  jurors  if  related  by  consanguiiuty  or  amnity  to  a  party 
to  the  issue  in  the  same  cases  in  which  judges  are  disqualified. 
The  party  related  to  the  juror  must  raise  the  objection  before 
the  case  is  opened;  but  any  other  partv  to  the  issue  may  raise 
the  objection  within  six  months  from  the  date  of  verdict. 

2  R.  S.  420«  I  61;  L.  1888.  cb.  284. 

S  1167.  Ballots  draw^tt,  w^hen  to  be  deposited  in  a  seeoad 
box. 

The  ballots,  containing  the  names  of  the  jurors  so  awom,  most 
be  then  deposited  in  another  box,  and  there  Jcept,  apart  from  the 
other  ballots,  until  that  jury  is  discharged. 

Id.,  s  62. 

S  1168.  Id.  I  vrben  to  be  retvraed  to  tbe   flrst  box. 

After  that  jury  is  discharged,  the  ballots  containing  their 
names  must  be  again  rolled  up  or  folded,  as  prescribed  in  section 
1163  of  this  act,  and  returned  to  the  box  from  which  they  were 
first  taken;  and  the  same  course  must  be  pursued,  as  often  as  an 
issue  is  brought  to  trial  by  a  jury. 

Id.,  9*68. 

8  1169.  Ballots  of  absentees,  etc.,  to  be  retarned  to  first 
box. 

The  ballot,  containing  the  name  of  a  juror,  who  is  absent,  when 
his  name  is  drawn  or  called,  or  is  set  aside,  or  excused  from 
serving  on  that  trial,  must  be  again  rolled  up  or  folded,  in  the 
same  manner  as  before,  and  returned  to  the  box,  containing  the 
undrawn  ballots,  as  soon  as  the  jury  is  sworn. 

Id..  I  67. 

S  1170.  Ne^v  Jury  niay  be  drawn  Trhlle  first  is  empaael* 
led. 

If  an  issue  is  brought  to  trial  by  a  jury,  while  a  jury  is  em- 
panolled  in  another  cause,  at  the  same  term,  and  not  then  dis- 
charged, the  court  may  order  a  jury,  for  tlie  trial  of  that  issue,  to 
be  drawn,  ont  of  the  box  containing  the  ballots  then  undrawn: 
but,  in  any  other  case,  the  ballots,  contniuing  the  names  of  all 
the  triol  jurors,  returned  at,  and  attending  the  term,  must  be 
placed  together  in  the  same  box,  before  a  jury  is  drawn  there- 
from. 

§  1171.  pAm'd,  1879,  1999.]  TITben  talesmen  to  be  pv<»- 
eared,  or  Jurors  draw^n   from  third   box. 

If  a  snfflcient  number  of  jurors,  duly  drawn  and  notified,  do  no. 
attend,  or  cannot  bo  obtained  to  form  a  trial  jury,  the  court 
may,  in  any  county  except  Westchester,  direct  the  sheriff  to  re- 
quire the  attendance  of  such  a  number  of  talesmen,  from  tJie 
bystanders,  or  from  the  county  at  large,  qualified  to  serve  as 
trial  jurors,  as  it  deems  sufficient  for  the  purpose.  In  West- 
chester county,  the  court  must  direct  the  sheriff  to  draw  a  suffi- 
cient number  of  ballots  from  the  first  box,  specified  in  section 
five  hundred  and  eight  of  the  judiciary  law;  if  there  is  not  fi 
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safflcient  number  of  ballots  remaining  therein,  to  draw  the  resi- 
due froni  the  second  box,  specified  in  section  five  hundred  and 
tpnty-tliree  of  the  judiciary  law.  In  any  other  county,  except 
New  York  and  Kings,  it  may,  ii)  its  discretion,  instead  of  direct- 
Idj;  him  to  require  talesmen  to  attend^  direct  him  to  draw  a  sufh- 
cient  number  of  ballots  from  the  third  box,  specified  in  section 
fire  liundred  and  twenty-four  of  the  judiciary  law.  In  either  case, 
the  sheriff  must  notify  the  persons  thus  drawn  to  attend  forth- 
with, or  upon  a  day  fixed  by  the  court.  If,  for  any  reason,  a 
sufficient  number  of  jurors  to  try  the  issue  is  not  obtained,  from 
the  per?(on.««  notified,  under  an  order  made  as  prescribed  in  this 
.section,  the  court  may  make  another  order,  or  successive  orders, 
until  a  sufficient  number  is  obtained;  and  in  making  each  order, 
fhe  euart  may  exercise  the  same  discretion,  as  in  making  the 
first  order. 

2  R.   8.   520.    I   04.    am'd.    AmM   by  t.    1900,   cb.    65.    |    3.    S«e  note  54 
*f  notii)  of  Board  of  Statatory  Consolidation  at  end  of  code. 

i  1172.  When    talesmen    to    be    ]>rociired. 

In  any  county,  except  New-York,  Kings,  or  Westchester,  the 
t>iirt  may  aLso  direct  the  sheriff  to  require  the  attendance  of  such 

xiumber  of  qualified  talesmen,,  for  the  trial  of  an  issue  of  fact, 
^  it  deems  sufficient,  where,  by  reason  of  one  or  more  juries 
»f  Bg  empanelled,  or  for  any  other  reason,  no  ballot  remains  un- 
-f*wn;  or  where, ,  in  consequeijice  of  jurors  being  set  aside,  a 
r"*^r  cannot  be  obtained,  for  the  trial  of  that  issue,  from  the 
X:  of  those  returned. 
Jt  of  id.,  I  65. 

.117:^  If     sh^rllf     In     a     partly     court     may     appoint    a 
«0on  to  act   for  lilm. 

V  in  a  case  specified  in  the  last  two  sections,  the  sheriff  is  a 
fo  the  issue,  the  court  must  appoint  a  disinterested  person. 
-i^-t  in  place  of  the  sheriff.  For  that  puriM>HP»  the  person  so 
^^jzited  possesses  all  the  powers^  and  is  subject  to  all  the 
i4:-£s  aod  liabilities  of  the  sheriff,  with  respect  to  the  matters 
rJiS^  in  those  sections, 
of  lame  section,  am'd. 


^  jl  '74.   [Am*d,  lUOO.]      Duty  of  sheriff  and  of  talesmen. 

,^^  sheriff,  or  person  appointed  by  the  court,  must  notify  the 
j^^icre  number  of  persons  to  attend,  and  make  return  thereof, 
^►*^2«<*ril>ed  in  section  five  hundred  and  thirty-six  of  the  ju- 
—  ^-  Jaw;  except  that  each  person  must  be  required  to  attend 
^"^^jth.  Kach  person  so  notified  must  attend  forthwith,  and, 
^  <f^  reused  by  the  court  or  set  aside,  must  serve  as  a  juror 
'  ^  2b  4^  trial.  For  a  neglect  or  refusal  so  to  do,  he  may  be 
it^  the  same  manner  as  a  trial  juror,  regularly  drawn  and 
^^j  .fis  prescribed  in  the  judiciary  law;  and  he  is  subject  to 
^^^»    exceptions  and  challenges,  as  any  other  trial  juror. 

^r^,    AmM  by  \..   1JV)9,  ch.   63.   f  3.    See  note  53  of  notes  of  Board 
w  ^  JTfc*--^  Consolidation   at  end   of   code. 

^^,0^^      [Am'd,    1877.]      Jury    competent,    althoa^h     con- 
^^^-^^  — nly  part   or   none   of  orlgclnal  panel. 


-t  a  yalid  objection  to  a  jury,  procureil  as  prescribed 
•  lie  foor  sections,  that  it  contains  none  of  the  jurors  orig- 
/•^V«-»i"npd    to   the   term,    or   is   only   nartially   composed    ^t 

«f  id..   I  65,  extended. 
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f  1170.  rAm*d,  1894.]  Pereiuiitory  cha11eb.te»  In  a  civil 
uction. 

Upon  the  trial  of  an  issue  of  fact,  joined  in  a  civil  action  in  a  court 

of  record,  each  party  may  peremptorily  challenge  not  more  than  six 

and  in  a  court  not  of  record  each  party  may   peromptorilv  challenge 

not  more  than  three  of  the  i^ersons  drawn  as  jurors  for  the  trial. 

L,.   1884,   ch.  434. 

f  1177.  No  challengre  alloTred  because  officer  drafrlai: 
In  a,  iiarty«  etc 

It  if»  not  a  good  cause  of  challenge,  to  the  panel  or  array  uf 
trial  jurors,  in  an  action  in  a  court  of  record,  that  the  officer 
who  drew  them  is  a  party  to,  or  interested  in  the  action,  or  coun- 
sel or  attorney  for,  or  related  to,  n  party 

2  K.  S.  420,   £  5G   (2  Edm.  437). 

i  117H.  No  challenire  alloived  because  oflicer  notifylBV 
Is  «t  i»arts',  etc. 

It  is  not  a  good  cause  of  challenge  to  the  panel  or  array  of  trial 
jurors,  in  an  action  in  a  court  of  record,  that  they  were  notified 
to  attend  by  an  officer,  who  is  a  party  to,  or  interested  in,  the 
action,  or  related  to  a  party;  unless  it  is  alleged  in  the  challenge, 
and  is  establisli^d,  that  one  or  more  of  the  jurors  drawn  were 
not  notified,  and  that  the  omission  was  intentional. 

Id.,   I  57. 

I  1179.  rAm'd,  190S.]     Challenjres  in  penal  actions. 

^  In  an  action,  in  a  court  of  record,  or  not  of  record,  wherein  a 
city,  town  or  county  is  a  party,  it  is  not  a  good  cause  of  chal- 
lenge to  a  trial  juror,  or  to  an  officer  who  notified  the  trial 
jurors,  that  the  juror  or  the  officer  is  a  resident  of,  or  liable  to  pay 
taxes,  in  the  city,  town  or  county,  which  is  a  party  to  such  action. 

1*1..  i  r>M.  See.  also,  2  R.  S.  551.  I  2  (2  Edm.  571  >;  U  1903.  ch.  SM.  In 
effect  Sept.  1.   1903. 

S  1180.  TAmM,  1877,  1901,  1911.1  Cballenflres  bow  tried. 
Rxoeptionn  to  and  revleMr  of  the  deternkination  of  the 
court,    in    reference   thereto. 

An  objection  to  the  qualifications  of  a  juror  is  arailable  onl.v 
upon  a  challenge.  A  challenge  of  a  juror,  or  a  challenge  to  th? 
panel  or  array  of  jurors,  must  be  tried  and  determined  by  the 
court  only.  Either  party  may  except  to  the  determination,  and 
it  may  be  reviewed,  upon  a  question  of  fact,  or  n  question  of  law. 
or  both,  as  where  an  issue  of  fact  presented  by  the  pleadinj^  fc^ 
tried  by  the  court;  except  that  where  one  or  more  exceptions  aie 
taken  to  the  rulings  of  the  court,  made  after  the  jury  is  em- 
panelled, an  exception  to  the  determination  of  a  challenge  mu^t 
be  heard  at  the  same  time:  and  the  case  must  contain  the  matten 
necessary  to  present  it,  upon  the  facts,  or  the  law.  or  both.  Tb* 
fact  that  a  juror  is  in  the  employ  of  a  party  to  the  action:  or,  if 
a  party  to  the  action  is  a  corporation,  that  he  is  an  employe* 
t'.H'reof  or  a  shareholder  or  a  stockholder  therein;  or  in  actions 
for  damages  for  injuries  to  person  or  property,  that  be  is  • 
shareholder,  stockholder,  director,  officer  or  employee,  or  in  any 
manner  interested,  in  any  insurance  company  issuing  policies  for 
protection  against  liability  for  damages  for  injury  to  person  or 
property,  shall  constitute  a  good  ground  for  a  challenge  to  the 
favor  as  to  such  juror. 

h.  1V73.  Hi.  427,  S  1  (9  E<lin.  G09).  ain'd.  See  f  ««;  T..  lOO*  ch.  24S: 
L.    1911,    eh.    200.    lu    effect    Sept.    1,    1911. 
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The  vt'tdict. 

I«e.  1181.  Discbarge  of  jury  follins  to  agree. 

1182.  riaiotlff  cannot  aabiuii   lu  uoubUit  after  Jury  retlrea. 

1183.  In  an  action  to  recover  uiouey,   Jary   tu  uase.  ■  oumages. 

1184.  How  double,  treulc,  or  Increaaed  UaiuugeB.  luund  and  awarded. 

1185.  \lhen  vei-tlict  to  tie  ^ken,  subject  to  iLe  opinion  of  t.e  courw. 

1186.  General  and  s|M;cial   verdict  defined. 

1187.  Ueneml   or   special   yerdlct,    when    rendered;    special   finding   wltll 

general   verdict. 

1188.  Special  dndlug  controls  reneral  verdict. 

1189.  Lntry  of  veidlct;  subsequent  proceedings. 

I  1181.  Dlseltarnre   of  Jury   faillnir  to   agree. 

Where  a  jary  is  empanelled  to  tn'  an  iKsuc,  to  make  an  inquiry, 
QT  to  assess  damages,  in  an  action  in  a  court  oi  record,  or  not  of' 
record,  or  in  a  special  proceeding  before  nu  oilJecr,  if  the  jurors 
cannot  agree,  after  being  kept  together,  for  such  a  time  as  is 
deemed  reasonable,  by  the  conrt  before  which,  or  the  olGcer 
before  whom,  they  were  empanelled  the  court  or  officer  may  dis- 
charge them,  and  issue  a  precept  for  a  new  jury,  or  order  another 
jury  to  be  drawn,  as  the  case  requires;  and  the  same  proceedings 
most  be  had  before  the  new  jury,  as  if  it  was  the  jury  first  em- 
panelled. 

2  R.   8.  554,   t  28  <2  Edm.  575). 

i  1182.  Plaltttllf  cannot  sabnilt  to  nonavit  after  Jnry 
revflres. 

It  is  not  necessary,  in  an  action  in  a  court  of  record,  to  call 
the  plaintiff,  when  the  jurors  are  about  to  deliver  their  verdict; 
and  the  plaintiff,  in  such  an  action,  cannot  submit  to  a  nonsuit, 
after  the  cause  has  been  committed  to  the  jury,  to  consider  the 
verdict. 

f    1183.   In     action     to     recover     nionert     Jnry     to    aaneas 
4si.iBSLare0. 


In  an  action  to  recover  a  sum  of  money  only,  if  a  verdict  is 
fonnd«  either  In  favor  of  the  plaintiff,  or  in  favor  of  a  defendant, 
who  has  set  up  a  eountorchiim  for  a  sum  of  money,  the  jnry 
miMt  assess  the  amount  of  damages.  The  jury  may  nipo.  under 
fAe  direction  of  the  court,  assess  the  amount  of  the  damages. 
where  the  court  directs  judgment  for  the  plaintiff,  on  the  plead- 


Ob.  Proc..  part  of  i  2C3.  The  remainder  of  that  section  Is  covered  by  ft  COS 
and   B04,    ante. 

^   U94«  Ho^r  double,  treble,  or  increased  damairea,  foand 
tad    «s'^ard€^d• 

Wh^rc  double,  treble,  or  other  Increased  damages  nre  given  V)y 
tstut^*  single  damages  only  are  to  be  found  b.v  the  jury:  oxcrpt 
1  fL  eJU»^  where  the  stntute  nrepcrib*'s  a  different  rule.  The  huji 
y  /oanci  must  be  increastnl  by  the  court,  and  judgment  renderec* 

Ssibotfi^*  the  rule  In  8  Johns.  648,  and  25  Wend.  420. 
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S   1186.   [Ain'd,  1870.J    WUen  verdlet   to   be  taken,  subject 
to  tlte  opinion  of  tbe  court. 

Where,  upon  the  trial  of  au  issue  by  a  jury,  the  case  presents 
only  questions  of  law,  the  judge  may  direct  the  jury  to  render 
a  verdict,  subject  to  the  opinion  of  the  court.  Notwithstanding 
that  such  a  verdict  has  been  rendered,  the  jud^  holding  the  trial 
term  may,  at  the  same  term,  set  aside  U\e  verdict,  and  direci 
judgment  to  be  entered  for  either  party,  with  like  effect  and 
like  manner,  as  if  such  a  directiou'hjid'been  given  at  the  tiial. 
An  exception  to  such  a  direction  may  be  taken  as  prescribed  in 
section  nine  hundred  and  ninety-four  of  this  act, 

Co.  Proc.,  part  of  {  266,  am'd.     See  i  1284,  post. 

9  llMtt.  General  and  speelal  verdlet  deflned. 

A  general  verdict  is  one,  by  which  the  jury  pconoances,  gener- 
/.lly,  upon  all  or  any  of  the  issues,  in  favor  either  of  the  plaintiff 
or  of  the  defendant.  A  special  verdict  is  one,  by  which  the 
jury  finds  the  facts  only,  leaving  the  court  to  determine,  which 
party  is  entitled  to  judgment  thereupon. 

Id..l26Q. 

I  1187.  (Am*d.  18DS,  10O4.1  General  or  apeelal  Terdiet* 
n-nen  rendered  i  special  flndlnir  vrltK  areneral  Terdlct. 

In  an  action  to  recover  a  sum  of  money  only,  or  real  property, 
or  a  chattel,  the  jury  may  render  a  general  or  special  verdict,  iu 
its  discretion.  In  any  other  action,  except  where  one  or  more 
specific  questions  of  fact,  stated  under  the  direction  of  the  court, 
are  tried  by  a  jury,  the  court  may  direct  the  jury  to  find  a  special 
verdict,  upon  all  or  any  of  the  issues.  Where  the  jury  finds  a 
general  verdict,  the  court  may  instruct  it  to  find  also  speciallj', 
upon  one  or  more  questions  of  fact,  stated  in  writing.  The 
special  verdict  or  special  finding  must  be  In  writing;  it  must 
be  filed  with  the  clerk,  and  entered  in  the  minutes.  When  a 
motion  is  made  to  nonsuit  the  plaintiffs  or  for  the  direction  of 
a  verdict,  the  court  may,  pending  the  decision  of  siich  motion, 
submit  any  question  of  fact  raised  by  the  pleadings  to  the  jury 
or  require  the  jury  to  assess  the  damage.  After  the  jury  shall 
have  rendered  a  special  verdict  upon  such  submission  6r  shall 
have  assessed  the  damage,  the  court  may  then  pass  npon  the 
motion  to  nonsuit  or  direct  such  general  verdict  as  either  party 
may  be  entitled  to.  On  an  appeal  from  tjie  judgment  entered 
upon  such  nonsuit  or  general  verdict,  such  special  verdict,  or 
general  verdict,  shall  form  a  part  of  the  record,  and  the  ap- 
pellate division  or  the  court  of  appeals  may  direct  such  judg- 
ment thereon  as  either  party  may  be  entitled  to. 

Id.,  Inst  paragraph  of  |  261;  L.  1895,  cb.  946;  L.  1904,  ch.  131.     In  tffect 

March  28.  1904. 

I  1188.  Special  flndtngr  controls  Reneral  verdict. 

Where  a  special  finding  is  inconsistent  with  a  general  verdict, 
the  former  controls  the  latter,  and  the  court  must  render  judgment 
accordingly. 
Id.,  f  262. 

{  1180.  [Am'dy  1877.]  Bntry  of  verdletl  Mvbeeaiteiit  i»ro- 
eeedlnarM. 

When  the  jury  renders  a  verdict,  or  finds  npoa  one  or  more 

Hpecific  questions  of  fact,  stated  under  the  direction  of  the  court, 

tho  ch^rk  must  make  an  entry,  in  his  minutes,  specifying  the  time 

UDd  place  of  the  trial;  the  names  of  the  jurors  and  witneBses;  the 
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rierdiot,  or  the  questions  and  findings  thereupon,  as  the  case  re- 
quires; and  the  direction,  if  any,  which  the  court  Rives,  with 
respect  to  the  subsequent  proceedings.  Upon  the  application  ot 
the  party  in  whose  favor  a  general  verdict  is  rendered,  the  clerk 
maet  enter  judgment,  in  conformity  to  the  verdict,  unless  ^a 
different  direction  is  given  uy  the  court,  or-  it  is  otherwise 
Bpecially  prescribed  hy  law. 

Co.  Prec.,  park  of  fi  264. 


§§1190-1199  JUKORS   Ji^D  JURIES.  c.  10,t.6 


TITLE  VI. 

Miscellaneous     provisions;     includlnfc     those     relating    to 

embracery,  and  other  acts  of. 

Sw.   1100.  TrlalK  by   :rr.v   to  bo   as   hoivin   provIilfU. 
1191.   Veniri'  iint   non-HMiry. 

11J>2.  .T«rnr«  not    to  be  (|uc*stIoiUMl    for   their  vonllct. 
lin.l.    I'iMMilty   whiTf   jurni'   tnk«»«  kIU,   vtw 
1104.   Kniliract'ry :    pcMialty   tlMMvfrr. 

110.").    IN'imlty    r«.r  jur<  r"s  iio:i-iittpadn)i<'(*   In   Bpoi'inl   iM'iK'wiIlns. 
lion.  SIutI  T,    «•!<•..    lo  kp«»p  /ijrv   in   siH'.lnl    ]>i'<H(NMni)f: :    |«e;>aliy. 
1107.   Notice  of  iiurKwitlon  of  fine. 

11  OS.   Sikh  ial    return    of   (li«nnqr.<-n<-y    ami    flue   to   county   court. 
1100.  rollwtiou   tir  reniiKHlun   uf  flno. 

§  llfK>.  [AmM,  10O7,  104W.]  Trialfi  by  Jury  to  be  nu 
bereln   provided. 

A  trial  by  n  jnry,  of  nn  is.siie  of  fart,  joim>d  in  n  civil  action,  in 
a  court  of  record,  must  be  liad.  as  prescribed  ii\  this  chapter:  ex- 
cept in  a  case  wliere  it  is  otherwise  specially  prescribed  by  law. 
The  court  may,  upon  the  amplication  of  either  party,  exclude  fnmi 
the  court-room  the  jurors  sitting  in  an  action  during  the  argumeut 
of  a  motion  for  non-suit,  dismissal  of  the  complaint  or  direction 
of  a  verdict. 

2  R.  S.  419,  i  53  (2  Bdra.  437).  renuHlelletl.  L.  1007.  ch.  502,  AuiM 
by  L.  1000.  cb.  05.  S  3.  AIko  i>artly  rc|)eaI*Hl  by  L.  1900,  rh.  14.  «*■«» 
CouKolldaltHl  l^WK.  tit.  Civil  RigbtH  I^w.  I  12.  See  note  5G  of  notes  »i 
Board  of  Statutory  CouKoIldation  at  end  of  code. 

§   1101.   Venire    not    necessary. 

A  venire  to  procure  jurors  cannot  be  issued  in  a  civil  action, 
brought  in  a  court  of  record,  except  as  specially  prescribed  by  law. 

Id.    410.    I   0    (2  Fklm.   427). 

§  1102.  [Repealed  by  L.  1909,  ch.  14.  See  Consolidated  Laws, 
tit.  Civil  Rights  L.aw,  i  14, J 

§§  1103-1104.  [Repealed  by  L.  1909,  ch.  88.  See  Penal  Law, 
^si  o75,  377.  J 

§«  iiOft-1100.  [Repealed  by  L.  1909,  ch.  35.  See  Consolidated 
Laws,  lit.  Judiciary  Law,  §§  559-5(54. J 

270 


•     Ul.t.l.a.l  JUDGMENTS.  S§  1200-04 

CHAPTER  XL 
Judgments. 

Title    I.— JuilvmeBl  in  »B  ArtloB. 
rnii  II.-Jadcmiialii  Takoa  Wlthont  Prorofm. 

Title  UL- VMAtiair  or  SvIUm  A»ld«  «  jHtf^Ment,  for  IrrrgaUrlty  or  Errof 
la  FmI. 

TITUS  I. 

Judgment  in  an  action. 

Article  1.  General    prorisioDs. 

2.  Mode  of  taking,  eatf^rlng.  and  enforcing  a  judgment. 

3.  lXN!kettng   a    juUKUitui;    ebeti    li.eieui.    as  a   Ben   upon    real   pto^ 

erty;   suspeuuiiiK  uuu  uiiclmrglug   me   lien;   BatUfactlon  and  as- 
signment   of    a    JUL.gmi.ul. 

ARTICL.IS    FIRST. 

General  provisions. 

fipc.  1200.  Definition  of  Judgment, 
latl.  I  Repealed.  1 

\2fJi2.  Wh»»n  Judgment  ro«y  bo  entered. 
120rj.  Application  for  Judgment. 

law.  JuuKiueiti  mi.»   lie  lor  u.  Mgalnat  any  of  the  parties. 
1*06.  Wbeu  a    feeveial   Juugmeni   may   be   taken. 

i:io<;.  Judgment   lor  or  against  a  married  womau.  Aam.n«l«d- 

ia>7.  >\b?u  Ju.igment  for  plaintiff  not  to  exceed  Judgment  demandeo. 
Jl^W*.  Itate  of  damages.  ^  ... 

12!  II.   Kffeet   of  Judgment  distnisislng    the   complaint. 
121U.  Judgment  against  a  dead  person. 
1211.  Judgment  to  bear  Interest. 

i  1200.    [Am'd,  1877.1      Dellnltlon  of  Jadi^ment. 

A  judKiiient  is  either  interlocutory  or  the  final  determination  of 
the  rights  of  the  parties  in  the  action. 
Co.   Proc.,    I  240,   am'd. 

5  1201.  [Repealed,  1877.] 

{  ia02.  'When  Jndirment  may  be  entered. 

Judgment  may  be  entered  in  term  or  vacation. 

L.  UM,  ch,  9BC,  1 23  (4  Edm.  091). 

I  laos.  CAm'd,  1900.]     Application  for  Jvdirmeat. 

JudKment  must  be  entered,  in  the  first  instance,  pursuant  t© 
n^iSSonot  the  court,  at  a  term  held  by  one  Judl^e;  ej^ept 
where  soecial  provision  is  otherwise  made  by  law.  If  notice  or 
Tn  annTk^tion  for  judgment  is  not  required,  and  an  order  for 
fud™?nt  is  made  by  a  judge  out  of  court,  the  judgment  may 
SS^SJI?^  wiuf  tiie  Jame'force  and  effect  as  if  ^^f^^JY""^' 
Sabstltnte   for  Co.  Proc.,  J  278.  L.  1900,  ch.   147.     In  effect  Sept.   1,  1900. 

$    12CM.    JftdKment    may    be    for    or    asalnat    any    of    tbe 

^^T^Ata^^nt   mav  be  iriven  for  or  against  one  or  more  plaintiffs, 
and  IfTor   a^Sfnst  one  or  more  defendants.     It  may  cTet^rmme 

'^7X 
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the  ultimate  rights  of  the  parties  on  the  same  side,  as  between 
themselves;  and  it  may  grant,  to  ^  defendant,  any  affirmative 
relief,  to  which  he  is  entitled.' 

Co.   Proc.,   first  sentence  of  §  274.    See  §8  454  and  456,  ante. 

§  1205.  Wlien    a   several   Jndiriuent   may    be    taken. 

Where  the  action  is  afrainst  two  or  more  defendants,  and  a 
several  judgment  is  proper,  the  court  may,  in  its  discretion, 
render  judgment,  or  require  the  plaintiff  to  take  judgment, 
against  one  or  more  of  the  defendants;  and  direct  that  the  action 
fce  severed,  and  proceed  against  the  others,  as  the  only  defend- 
ants therein. 

Id.,  sooond  sentence  of  S  274,  am'd. 

f  13606.  [Repealed  by  L.  1909,  ch.  19.  See  Consolidated  Laws, 
tit.  Domestic  Uelatious  l^aw,  §  51.] 

§  iao7.  IVlien  Jadarment  for  plaiatllf  not  to  execed 
Judgrnient    deinantled. 

Where  there  is  no  answer,  the  judgment  shall  not  be  more 
favorable  to  the  plaintiff,  than  that  demanded  in  the  complaint. 
Where  there  is  an  answer,  the  court  may  permit  the  plaintiff  to 
take  any  judgment,  consistent  with  the  case  made  by  the  com- 
plaint, and  embraced  within  the  issue. 

Co,    Proc.,    fi   275. 

§  120S.  Rate    of   damaare*. 

Where  either  party  is  entitled  to  recover  damages,  he  may  re- 
cover any  rate  of  damages,  which  he  might  have  heretofore  re- 
covered, for  the  same  cause  of  action. 

Id.     i   276,   am'd. 

§  120».  [Am*d,  1H77.}  Effect  of  Judflrment  dlamisalaff 
the    complaint. 

A  final  judgment,  dismissing  the  complaint,  either  before  or 
after  a  trial,  rendered  in  an  action  hereafter  commenced,  does 
not  prevent  a  new  action  for  the  same  cause  of  action,  unless  it 
expressly  declares,  or  it  appears  by  the  judgment-roll,  that  it  is 
rendered  upou  the  merits.     (See  §§  1525,  IG^.) 

S   1210.  Jndsrment   avainat   a   4®*^4   Person. 

Where  a  judgment  for  a  sum  of  money,  or  directing  the  pay- 
ment of  money,  is  entered  against  a  party,  after  his  death,  m  a 
case  where  it  may  be  so  tiiken,  by  special  provision  of  law,  a 
memorandum  of  the  party's  death  must  be  entered,  with  th« 
judgment,  in  the  judgment- book,  indorsed  on  the  judgment-roll 
and  noted  on  tlie  margin  of  the  doojcet  of  the  judgment.  Suck  a 
judgment  cloes  not  be<.oine  a  lien  upon  the  real  property,  or  chat- 
tels real,  of  the  decedent;  but  it  establishes  a  debt,  to  be  paid  in 
the  course  of  administration. 

2   B.   C.   359,    f  7   (2   Edm.   372),   with  amendments. 
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1 1211.  Judgment  to    bear   interest. 

I 

.1  jiidgmeDt  for  a  sum  of  money,  rendered  in  a  court  of  record. 
Of  Dot  of  record,  op  a  judgment  rendered  in  a  court  of  record, 
dimtingthe  pd\meiit  of  money,  bears  int,ere8t  from  tliQ  time 
when  it  is  entered,  out  W"*^'"^  ^  judgment,  directs  that  money 
paid  out  iliaii  be  refuudeo  or  repaid,  the  direction  includes  in- 
li'itat  from  the  time  when  the  money  was  paid,  unless  tlie  con- 
trary is  exl)res9ed. 

FTDin  L.  1844,  ch.  324,  i  1    (4  Edm.  628;,  as  am'd  by  L.   18C9,  cii.  807, 

;  i  (7  Edm.  iJli. 
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ARTICLE    SECOND. 

Mode  of  taking,  entering,  and  enforcing  a  judgment. 

Sec.    1212.   Judgment  by  default  In  certain  actions  on  contract:  how  taken. 

1213.  Amount  of  judifmvnt  In  such  caveti;  how  deteruiiuvd. 

1214.  Apyllcatlou   to  court  tor  judgment   by  default;  when  neceiswry. 

1215.  Proceedings  oo  such  on  application. 

12  lU.   Application  for  Judgment  in  ca>te  of  service  by  publicatioiiy  etc. 

1217.  Attachment   and   undertaking   for   restitution,    required   in   certain 

actions. 

1218.  When  Judgment  cannot  be  taken  agnlnnt  an  infant  defendant. 

1219.  When  a  defendant  in  default  is  entitled   to  notice. 

122u.   When  action  may  be  severed,  if  iKKues  of  law  and  Issues  of  fact 

J  (resented, 
gment  how   taken,   after  trial  of  Issues  of  law  and  issues   of 
fact,  in  the  same  action. 

1222.  Final  Judgment,  how  taken  after  Issue  of  law  only. 

1223.  PruceedlngH   upon  application  uuder  the  lant  two  sections.   " 

1224.  Id. ;   uiion  Interlocutory  Judgment,  etc.,  affirmed  at  a  term  of  the 

appellate  division  of  the  supreme  cocrt. 
1223.   Judgment  after  trial  by  Jury  of  Mpecldc  questloiu  of  fact. 

1226.  Id. ;  after  reference  to  determine  s|HH-ific  question^  of  fact. 

1227.  Id. ;  upon  motion  for  a  new  trial,  heard  by  the  appellate  divlKlon 

of    the   supreme   court. 

1228.  Id. ;  uiran  trial  by  court  or  referee  of  the  whole  Issue  of  fact. 

1229.  In    matrimonial    causes.    Judgment    can   be    rendered    only    by    the 

court. 

1230.  Final    Judgment    upon    decision   or    report    awarding    ititerlo<*ut<.:'/ 

Judgment,   etc. 

1231.  Id.;    how  tinal  Judgment  entered  and  settled   in  certain  eute.i. 

1232.  Interlocutory  reference  or  InqulMltion:   how  reviewed. 

1233.  Motion  for  Judgment  upon  a  special  verdict,  etc. 
1284.   Id. :   upon   verdict  subject  to  opinion  of  court. ' 

1235.  Interest  on  verdict,  etc.,  to  be  Included  In  recovery. 

1236.  P:ntry  of  Judgment. 

1237.  Judgment-roll  to  be  filed;  of  what  it  consists. 

1238.  Id. ;  by  whom  prepared.  f 

1239.  Time  of  filing  Judgment-roll  to  be  note<l. 

1240.  When   a  Judgment   may   be  enforced   by   exeinitloii.  ' 

1241.  When  a  Judgment  may  be  enforced  liy  punishment  lor  disobeying  it. 

1242.  K««nl    property;    how   sold.      El!e<-t   of  convey aace. 

1243.  Security  upi>ii  sale  by  referee. 

1244.  Conveyance  to  state  name  of  parti'. 

9    t212.    [Am*d,    1879.]    Judgment    by    defanit     In  ^certi&flfi 
A«*%«oiiM   on   contract (   hoTr  taken. 

lu  an  notion  specifHMl  in  Feet  ion  fonr  hundred  nnd  twenty  of 
thiL  not,  wheif*  ibo  sunnnonR  wns  porsonnll;  served  upon  the 
defondant,  nnd  the  copy  of  tlie  complaint,  or  a  notice  stating? 
the  sum  of  money  for  which  iiulpiiicnt  will  he  taken,  was  served 
with  the  BUmmonR.  or  where  tho  defendant  has  appeared,  '  nt  has 
made  default  in  pleading,  the  plaintiff  may  take  judgment  by  de> 
fault,  as  follows: 

1.  If  the  defendant  has  made  default  in  appearing,  the  plaintiff 
must  file  proof  of  the  service  of  the  summons,  and  of  a  copy  of 
the  complaint  or  the  notice:  nnd  tIfo  proof,  by  affidavit,  that  the 
defendant  has  not  appeared.  Whereupon  the  clerk  must  enter 
final  judgment  in  his  favor. 

2.  If  the  defendant  had  sensonablv  nppeared,  but  has  made 
default  in  pleading,  the  plaintiff  must  file  proof  of  the  service  of 
the  summons  and  of  the  apncnmnco  or  of  the  appearance  only; 
and  also  proof,  by  affidavit,  of  tho  default.  Whereupon,  the  clerk 
must  enter  final  judgment  in  his  favor. 

If  the  defendant  has  made  default  in  appearing  or  pleadinic» 
and  the  case  Is  not  on^  where  the  clerk  can  enter  final  judgment* 


^ 


«.  11, 1. 1.  a.  2        ENTERING  JUDG:MENT.  §§  121&-18 

AS  prescribed  in  either  of  the  foregoinjp  subdivisions  of  this  sec* 
tioD,  the  plaintiff  must  apply  to  the  court  for  judgment^  as  pre- 
scribed in  section  1214  of  this  act. 
Snbstftuted  for  Co.  Proc.,   |   340,  part  of  subd.  1. 

I  1213.  Amoant  of  Judgment  In  aaclk  eases |  bow  deter- 
mlsed. 

Where  final  judgment  may  be  entered  by  the  clerk,  as  pre- 
scribed in  the  last  section,  i^e  amount  thereof  must  be  deter- 
mined as  follows: 

1.  If  the  complaint  is  rerified,  the  judgment  must  be  entered 
for  the  sum,  for  which  the  complaint  demands  judgment;  or, 
it  the  plaintiff's  option,  for  a  smaller  sum;  and  if  a  computation 
of  interest  is  necessary,  it  may  be  made  by  the  clerk. 

2.  It  the  complaint  is  not  verified,  the  clerk  must  assess  the 
amoant  due  to  the  plaintiff,  by  computing  the  sum  due  upon  an 
instniment  for  the  payment  of  money  only,  the  non-payment  of 
which  constitutes  a  cause  of  action,  stated  in  the  complaint;  and 
by  ascertaining,  by  the  examination  of  the  plaintiff,  upon  oath, 
or  by  other  competent  proof,  the  amount  due  to  him  for  any  other 
cause  of  action  stated  in  the  complaint.    If  an  instrument,  speci- 
fied in  this  subdivision,  has  bien  lost,  so  that  it  cannot  be  pro- 
duced to  the  clerk,  he  must  take  proof  of  its  loss  and  of  its  con- 
tents.   Either  party  may  require  the  clerk  to  reduce  to  writing 
and  file  the  assessment,  and  the  oral  proof,  .if  any,  taken  there- 
upon. 
Id, 

I  1214.  [Am*d,  1877,  1900.]     Applieatlon  to  court  for  Jvdv- 
ment  by  default  |  nvben  necessary. 

Where  the  summons  was  personally  served  upon  the  defendant, 
within  the  State,  and  he  has  made  default  in  appearing,  or 
where  the  defendant  has  appeared,  but  has  made  default  in 
)Ieading;  and  the  case  is  not  one  where  the  clerk  can  enter  final 
udgment,  as  prescribed  in  the  last  two  sections,  the  plaintiff 
lay  apply  to  the  court,  or  to  a  judge  or  justice  thereof  out  of 
f>u*rt.  for  judgment.  Upon  the  application  he  must  file,  if  the 
?fault   was  in  appearing,  proof  of  service  of  the  summons;  or, 

the   a^fault  was  in  pleading,  proof  of  appearance,   and   also, 

a    copy,    of    the   complaint    was    demanded,    proof    of   service 
ereof,   upon  the  defendant's  attorney;  and  in  either  case,  proof 

alBdavit,  of  the  default  which  entitles  him  to  judgment.  If 
?  or  more  of  the  defendants  have  appeared,  and  one  or  more 
'endantH  have  failed  to  appear,  then  the  application  for  judg- 
at  mii.st  be  made  to  the  court,  unless  the  defendants  who  have 
<ea.r(*tl  consent  to  the  making  of  such  application  to  a  judge 
lustiee  out  of  court. 
!>Atlrotpd   for  the  flnt  Benteoce  of  Co.  Proc..  }  24G,  rabtl.  2;  L.  1900,  cfa. 

Tn    effect   Sept.    1,   1900.    Bee   Ruls  26b 
SB1S»     [JLwn^H,  1877,  lOOl.]    Proceedlnffs  on  sncb  an  appll- 


e  coort,  or  a  judge  or  justice  thereof,. must  thereupon  render 
iidj^ment  to  which  the  plaintiff  is  entitled.  It,  or  they,  may, 
»nt  a  jury,  or  with  a  jurj'  if  one  is  present  in  court,  make  a 
iitation  or  assessment,  or  take  an  account,  or  proof  of  a  fact« 
<e  purpose  of  enabling  it,  or  them,  to  render  the  judgment, 
<^skrTy  it  Into  effect:  or  it,  or  they,  may  in  its,  or  their,  dis- 
1,  direet  a  reference,  or  a  writ  of  inquiry,  for  either  pur- 
ezcept  tliat  where  the  action  is  brought  to  recorer  damages 
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for  a  personal  injury  or  an  injury  to  property,  the  damages  tUust 
be  ascertained  by  means  of  a  writ  of  inquiry.  Where  a  reference 
or  writ  of  inquiry  is  directed,  the  court,  or  a  judge  or  justiete 
thereof,  may  direct  that  the  report  or  inquisition  be  returned  to 
the  court,  or  a  judge  or  justice  thereof,  for  its,  or  their,  further 
action;  or  it,  or  they,  may  in  its,  or  their,  discretion,  except  wher« 
special  provision  is  otherwise  made  by  law,  omit  that  (Erection; 
in  which  case  final  judji^ment  may  be  entered  by  the  clerk,  in  ao- 
cordance  "\>"ith  the  report  of  the  referee,  or  for  tte  damages  ascer* 
tained  by  the  inquisition,  without  any  further  application. 

Co.  Proo.,  f  240,   second  and  third  sentences  of  subd.  2,  am^.    See  I  12S9: 
L.   1901,  ch.  611.    IB  effect  April  24,   1901. 

§  1210.    [Am*a,    1895,  1901.]    Application  for  Jndtfmel&t  in 
cane  of  service  by  publication,  etc. 

Where  the  summons  was  served  upon  the  defendant  withotit 
the  state,  or  otherwise  than  personally,  if  the  defendant  does  not 
demand  a  copy  of  the  complfdnt,  or  plead,  as  the  case  re<}uire8, 
within  twenty  days  after  the  service  is  complete,  the  plaintiff  may 
apply  to  the  court,  or  a  judge  or  justice  thereof,  for  the  judgtiient 
demanded  in  the  complaint.  Upon  such  an  application,  he  must 
file  proof  that  the  service  is  complete,  and  proof,  by  affidavit,  of 
the  defendant's  default.  The  court,  or  a  judge  or  justice  thereof, 
must  reqyire  proof  of  the  cause  of  action,  set  forth  In  the  com- 
plaint to  be  made,  either  before  such  court,  or  such  judge  or  }as- 
tice,  or  before  a  referee  appointed  for  that  purpose;  except  &at 
where  the  action  is  brought  to  recover  damages  for  a  personal 
injiJMry,  or  an  injury  to  property,  the  damages  must  be, ascertained 
by  means  of  a  writ  of  inquiry  as  prescribed  in  the . last. s^ctiou. 
If  the  defen<)ant  is  an*  non-resident,  or  a  i!oreign  corporation,  the 
court,  or  a  judge  pr  justice  to  whom  such  application  Is  made* 
must  require  the  plaintiff,  or  his  agent  or  attorney,  to  be  exani- 
rtied  on  oath,  respecting  any  pavments  to  the  plJiihtiff,  or  to  anjr 
one  for  his  use,  on  account  of  his  demand,  and  must  render  the 
judgment  to  which  the  plaintiff  is  entitled.  But  befdre  reJidcrlng 
judgment,  the  court,  or  a  judge  or  justice  tneroof,  to  whom  ^the 
application  is  made,  may,  in  any  case,  in  its,  or  their,  discretion, 
require  the  plaintiff  to  file  an  xmdertaking,  to  abide  the  order  or 
the  court  tourhiiiR  the  restitution  of  any  estate  or  effects.^ which 
may  be  directed  by  the  judgment  to  bo  transferred  oi'  delivert^d, 
or  the  rostitntion  of  any  money  that  may  be  collected  under  or 
by  virtue  of  the  judgment,  in  case  the  defendant  or  kis  repre- 
sentative applies  and  is  admitted  to  defend  the  action,  and  suc- 
ceeds in  his  (K^f(»nse. 

L.    18^5,   ch.   r>S2;   L.    loOl,    ch.   611.     In  effect   April  24,   i901. 

S  1217.  Attachment  and  nndertaklnv  'or  reatltnClon* 
reanlred  In  certain  actions. 

A  judgment  shall  not  be  rendered  for  a  sum  of  monfey  only, 
upon  fin  application  made  pursuant  to  the  last  section,  except  in 
an  action  specified  in  section  iM^T>  of  this  act.  Where  the  defend* 
ant  is  a  non-resident,  or  a  foreign  corporation,  and  has  not  ap- 
peared, the  plaintiff,  u^wn  th(»  application  for  judgment  in  such 
an  action,  must  produce  and  file  the  following  papers: 

1.  Proof,  by  affidavit,  that  a  warrant  of  attachment,  granted  in 
the  action,  has  been  levied  upon  property  of  the  defcpoant.  -     ^ 

2.  A  description  of  the  property,  so  attached,  verified  by  affi- 
davit; with  a  statement  of  the  value  thereof,  according  to  the 
inventory.  ^ _^ 

*  So  Id  orljrlnal. 
27U 
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3.  The  undertaking  mentioned  in  section  1216,  if  one  has  been 
required. 
Proia  Bole  34,  and  Oo,  Proc.,  {  SM^   part  of  gubd.  8,  am'd. 

I  1218.  [4m'd,  1879.]  Wlien  Jadvment  cannot  be  takea 
mgmlnai  an  iafant  defendant. 

A  jadgmeot  by  4etault  shall  not  be  taken  against  an  infant  de- 
fendant, UBtjl  twenty  days  have  expired,  since  the  appointment  of 
a  guardian  ad  iitem  for  him. 

See  Co.  ?roc.,  )  115,  and  ante,  {  471.    See  |  1858,  poet. 

f  Uia.  When  a  defendant  In  default  la  entitled  to  notiee. 

A  defendant,  against  whom  judgment  is  taken,  pnrsuant  to  the 

foregoing  sections  of  this  article,  is  entitled  to  notice,  as  follows: 

1,  [Adi'd,  iff78.J    If  he  has  appeared  generally  but  has  made 

default  in  pleading,  he  is  entitled  to  at  least  five  days*  notice  of 

the  time  and  place  of  an  assessment  by  the  clerk,  and  to  at  least 

eight  days'  notice  of  the  time  and  place  of  an  application  to  the 

conrt  for  judgment. 

2.  In  a  case  Where  an  application  for  judgment  must  be  made 
to  tiie  court,  the  defendant  may  serve  upon  the  plaintiff's  attor- 
ney, At  any  time  before  the  application  for  judgment,  a  written 
demand  of  notice  of  the  execution  of  any  reference,  or  writ  of  in- 
quiry, which  may  be  granted  upon  the  application.     Such  a  de- 
mand is  not  an  appearance  in  the  action.     It  must  be  subscribed 
by  the  defendant_y  in  person,   or  by  an  attorney  or  agent,  who 
most  add  to  his  signature  his  office  address,  with  the  particulars, 
prescribed  in  section  417  of  this  act,  concerning  the  office  address 
of  the  plaintiff's  attorney.     Thereupon  at  least  five  days*  notice 
of  the  lime  and  place  of  the  execution  of  the  reference,  or  writ 
of  Inquiry,  must  be  given  to  the  defendant,   by  service  thereof 
upon  the  person,   whose  name  is  subscribed  to  the  demand,  in 
the  manner  prescribed  in  this  act,  for  service  of  a  paper  upon 
an  attorney  in  an  action. 
Se«  Co.  Proc.,  {  240,  rabila.   1  and  2. 

I  1220.  l¥lken  aetlon  may  be  aevered*  If  faiinea  of.  la-w 
ad  laaues  of  faet  presented. 

Where  an  issue  of  law  and  an  issue  of  fact  arise,  with  respect 
f  different  causes  of  action,  set  forth  in  the  complaint,  and  final 
(dgment  can  be  taken,  with  respect  to  one  or  more  of  the  causes 

action,  without  preju4ice  to  either  party  in  maintaining  the 
tiofn^  ow  a  defence  or  coantercla|m,  with  respect  to  the  other 
asee  of  action,  or  in  the  recovery  of  final  judgment  upon  tlie 
ole  issue,  the  court  may,  in  its  discretion,  and  at  any  stage  of 
*  action,  direct  that  the  action  be  divided  into  two  or  more 
ions,  as  the  case  requires. 


1221.   fAna'd,  1877.]    Judirment  bow  taken,  after  trial  of 
l«a   o€  Xa^iv  And  laanea  of  faet,  In  tbe  same  aetlon. 

'here  one  or  more  issues  of  law,  and  one  or  more  issues  of 
arise  in  the  same  action,  and  all  the  issues  have  been  tried, 
JucfsTnent 'upon  the  whole  issue  must  be  taken,  as  follows: 

vFhere  an  application  must  be  made  to  the  conrt  for  judg- 
upon   tlie  issue  last  tried,  the  application  must  be  for  judg- 

,     npozi     ttie    whole  issue:   and  judgment   must   be   rendered 

'Vliere    the    action  is  triable  by  a  jury,   and  the  issue  last 

is    tVied^'at    a  te^ra  of  the  court;   the  application   for  judg- 

lipoti   tne'ivhoFe  i.ssue,  rfaay  be  entertained,  in  the  discretion 

eourt,    at   that  term  and  with  or  without  notice;  if  not  so 

iine<l»    it   must  be  heard  as  a  motion. 
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3.  Where  the  issue  last  tried  is  tried  before  a  referee,  his  re- 
port must  award  the  proper  judgment  upon  the  whole  issue,  un- 
less otherwise  prescribed  in  the  order  of  reference. 

S  1222.  [Am'd,  1879.]  Final  Jndsrment,  how  taken  after 
iaane  of  laiv  only. 

Final  judgment  upon  an  issue  of  law,  where  no  issue  of  fact 
remains  to  be  tried,  and  final  judgment  has  not  been  directed  as 
prescribed  in  section  ten  hundred  and  twenty-one  of  this  act,  may 
be  entered  upon  application  to  the  court  or  by  the  clerk  in  an 
action  specified  in  section  four  hundred  and  twenty  of  this  act. 
Co.  Proc  part  of  I  2ti9.  aoi'd . 

I  1228.  [Am*d,  1877.]  Proceedlnira  npon  application  under 
tl&e  la»t  two  aectionii. 

lipon  an  application,  by  either  party,  to  the  court,  for  final 
judgment,  after  the  decision  of  an  issue  of  law,  as  prescribed  in 
the  last  two  sections,  the  court  has  the  powers  specified  in  sec- 
tion 121*^  of  this  act,  upon  an  application  for  judgment  by  thp  . 
plaintiff.  Where  final  judgment  may  be  awarded  in  a  referee's 
report,  as  prescribed  in  section  twelv*  hundred  and  twenty-one 
of  this  act,  the  referee  may  make  a  computation,  or  an  assess- 
ment, or  take  an  account,  or  proof  of  a  fact,  for  the  purpose  of 
enabling  him  to  award  the  proper  judgment,  or  enabling  the  court 
to  carry  it  into  effect;  and  ne  may  ascertain  and  fix  the  damages, 
as  a  jury  may  do,  upon  the  execution  of  a  writ  of  inquiry. 

Id. 

i  1224.  tAm*d,  189S.]  Id.;  npon  interlocutory  Judfcm^ntt 
etc.,  nfllrnied  at  a  term  of  the  appellate  diriaion  o'  tiie 
•npreiue  court. 

When  an  order  or  judgment  is  wholly  or  partly  afflrmec  upon 
an  appeal  to  the  appellate  division  of  the  supreme  court,  and  no 
ibsue  of  fact  remains  to  be  tried,  the  appellate  division  may,  in 
its  discretion,  render  final  judgment,  unless  it  permits  the  ap- 
pellant to  amend  or  plead  over. 

1 . 1  !)>.  cb.  946. 

§  1220.  Judflrment  after  trial  by  Jury  of  apeclllc  qneatlona 
of  fact. 

In  an  action  triable  by  the  court,  where  one  or  more  specific 
questions  of  fact,  arising  upon  the  issues,  have  been  tried  by  a 
jury,  judgment  may  be  taken,  upon  the  application  of  either 
party,  as  follows: 

1.  If  all  the  issues  of  fact  in  the  action  are  determined  b^  thp 
findings  of  the  jury,  or  the  remaining  issues  of  fact  have  been 
determincil  hy  the  decision  of  the  court,  or  the  report  of  a  ref- 
eree, an  application  for  judgment,  upon  the  whole  issue,  may  be 
m;)de  as  upon  a  motion. 

2.  If  one  or  more  issues  of  fact  remain  to  be  tried,  judgment 
may  be  rendered  upon  the  whole  issue,  at  the  term  of  the  court 
where,  or  by  direction  of  the  referee  by  whom   they  are  tried. 

See  A  dTO  9?2.  ante. 

S  1226.  Td.t  after  reference  to  determine  apecllie  qnea- 
ttonn  of  fact.  « 

Where  a  reference  has  been  made,  to  report  upon  one  or  more 
upecific  questions  of  fact,  arising  upon  the  idsue,  and  the  remain- 
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lag  issues  bar«  been  tried,  judgment  must  be  taken,  upon  the  ap- 
plicatiou  of  either  party,  as  prescribed  in  section  lz21  of  this 
act 
Co.  Ptoc.,  part  of  1 2^  ain'd .    See  U  973  and  1331,  ante. 

t  1227.  [Am'd,   1805.]      Id.|    upon    motion    for    new    trlnl, 
heard  hy  the  appellate  division  of  the  anpreme  eonrt. 

Where  a  niotiou  for  a  new  trial,  made  at  the  first  instance  at 
a  term  of  the  appellate  division  of  the  supreme  court,  is  denied, 
judgment  may  be  taken,  as  if  the  motion  for  a  new  trial  had  not 
been  made,  after  the  expiration  of  four  days  from  the  entry  of 
the  order,  and  the  service,  upon  the  attorney  for  the  adverse 
party,  of  a  copy  thereof,  and  notice  of  the  entry;  but  not  before. 

L.  1893,  cb.  No. 

f  1228.  rAm*d.  1870.]     Id.|  npon  trinl  by  court  or  referee 
of  (he  whole  laane  of  fact. 

Where  the  whole  issue  is  an  issue  of  fact,  which  was  tried  by 
a  referee,  the  report  stands  as  a  decision  of  the  court.  Except 
where  it  is  otherwise  expressly  prescribed  by  law,  judgment 
upon  such  a  report,  or  upon  the  decision  of  the  court,  upon  the 
trial  of  the  whole  issue  of  fact  without  a  jury,  may  be  entered  by 
the  clerk,  as  directed  therein,  upon  filing  the  decision  or  report. 
Co.  Ptoc.,  parts  of  If  267  and  272,  am'd. 


i  ISSSSO.  In  mntrimonlal  canaea,  Jndvnient  can  be  rendered 
only  hy  the  eonrt. 

In  an  action  to  annul  a  marriage,  or  for  a  divorce  or  separation, 
ud^iueut  cannot  be  taken,  of  course,  upcm  a  referee's  report,  as 
)re8crib«»d  in  the  Jast  section,  or  where  the  reference  was  made, 
s  prescribed  in  section  1215  of  this  act.  Where  a  reference  is 
tade  in  such  an  action,  the  testimony,  and  the  other  proceedings 
xm  the  reference,  must  be  certified  to  the  court,  by  the  referee, 
ith  his  report:  and  judgment  must  be  rendered  by  the  court. 

ixao.  rAm*d,  1877.]  Final  Jadirment  npon  deciaion  or 
?»ort  awardinar  interloentory  Jndirment,  etc* 

n  a  case,  not  provided  for  in  the  foregoing  sections  of  this 
ielf*^  where  the  decision,  upon  a  trial  by  the  court,  without  a 
r,  or  the  report,  upon  the  trial  by  a  referee,  directs  an  inter- 
itory  judgment  to  be  entered,  and  the  party  afterwards  be- 
051  entitled  to  a  final  judgment,  an  application  for  the  latter 

be  made,  as  upon  a  motion.  And  where  a  judgment  requires 
appointnieDt  of  a  referee,  to  do  any  act  thereunder,  the  ref- 

niust  be  appointed  by  the  judgment,  or  by  the  court,  upon 
>n,   except  as  otherwise  prescribed  in  the  next  section. 

S^l.  Id.  I  lio^vr  final  Jndirnient  entered  and  aettled  in 
Jji    ccaaea. 

m  action  triable  h^  the  court,  an  interlocutory  judgment, 
'ed  upon  a  default  in  appearing  or  pleading,  or  pursuant  to 
re  ^ion  contained  in  a  decision  or  report,  may  state  the  sub- 

of  the  final  judgment,  to  which  the  party  will  be  entitled. 
•  also  direct,  that  the  final  judgment  be  settled  by  a  judge, 
*f^re:^.      In    that  case,  fiml  judgment  shall  not  be  entered, 

settlement  thereof,  subscrihed  by  the  judge  or  referee,  is 
Vliere    an    interlocutory  judgment  awards  costs,  they  may 

rded     generaWSt   without   specifying  the   amount  thereof. 
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Where  the  final  judgment  is  directed  to  be  settled,  and  the  costs 
have  not  been  taxed  when  the  settlement  thereof  is  tiled,  a  blank 
for  the  amount  of  the  costs  must  be  left  in  the  settlement;  and 
the  costs  must  be  taxed,  and  the  )>lan)i  filled  up  accordingly,  by 
the  clerk,  when  the  final  judgment  is  entered. 

i   1288.  InterloontorF  refeFenoe  or  laniilBltloni  bo'vr  r«« 

Where  a  reference,  or  writ  of  inquiry,  directed  as  prescribed 
*in  section  1015,  or  section  12].5  of  this  act,  has  been  executed, 
either  party  may  apply  for  an  order,  directing  a  new  hearing,  or  a 
new  writ  of  inquiry,  upon  proof,  by  affidavit,  that  error  was  com- 
mitted, to  his  prejudice,  upon  the  hearing,  or  in  the  report,  or 
upon  the  execution  of  the  writ,  or  in  the  inquisition.  In  a  proper 
ca«e,  the  application  may  be  granted,  after  judgment  has  been 
entered.  In  that  case,  the  judgment  may  be  set  aside,  either  then 
or  after  the  new  hearing,  or  the  execution  of  the  new  writ,  as 
justice  requires. 

I  1288.  Motion  for  Jodvment  upon  m.  apedal  verdict,  ^te^ 

A  motion  for  judgment,  upon  a  special  verdict,  may  be  made 
bj  either  party;  and  must,  in  the  first  instance,  be  heard  and  de- 
cided, at  a  term  held  by  one  judge. 

Co.  Prqp.,  part  of  I  2K.   See  I  1189,  ante. 

I  1284.  [Ant'dy  189S.]  Id.|  vpon  verdfct  subject  to  oplntom 
of  court. 

A  motion  for  judgment,  upon  a  verdict  subject  to  the  opinion  of 
the  court,  may  be  made  by  either  party;  and  must  be  heard  and 
decided  at  a  term  of  the  appellate  division  of  the  supreme  court. 

Id.   See  1 1186,  ante.    L.  1895,  ch.  946. 

i  128S.  Interest  on  Terdtot*  etc.,  to  be  Included  In  re- 
covery. 

Where  final  judgment  is  rendered  for  a  sum  of  money,  awarded 
by  a  verdi(;t,  report,  or  decision,  interest  upon  the  sum  awarded, 
from  the  time  when  the  verdict  was  rendered,  or  the  report  or 
deciRion  wan  made,  to  the  time  of  entering  judgment,  must  be 
computed  by  the  clerk,  added  to  the  sum  awarded,  and  included 
in  the  amount  of  the  judgment. 
Id..  I  810,  am'd 

I  1286.  [Am*d,  1897.]     Bntry  of  Judgment. 

Every  interlocutory  judgment  or  final  judgment  shall  be  signed 
by  the  clerk  and  filed  in  his  office,  and  such  signing  and  fiHnjt 
shall  constitute  the  entry  of  the  judgment.  The  clerk  shall,  in 
addition  to  the  docket-books  required  to  be  kept  by  law,  keep  a 
book,  styled  the  "  judgment-book,"  in  which  he  shall  record  all 
judgments  entered  in  his  office. 

L.  1897,  oh.  188.    In  effect  April  «,  1897.    8r«  L.  1897.  ch.  187. 

I  1237.  rAm'd»  1877,  1870,  1013.]  Jndcrment-roU  to  1»c 
filed  s  of  wnat  It  conHltitM. 

The  clerk,  upon  entering  final  judgment,  must  immediately  file 
the  judgment-roll,  which  must  consist,  except  where  special  pro- 
vision is  otherwine  made  by  law,  of  tlie  fo!]'>wing  pnpers:  the  suin- 
moBs;  the  pleadings,  or  copies  thereof;  the  final  judgment,  and 
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tlie  interlocutory  jadgment,  if  any,  or  copies  thereof;  and  each 
papt-r  on  Hie,  or  a  cop/  'hereof,  and  a  copy  of  each  order,  whjcH 
in  any  way  involves  the  merits,  or  necesaarUy  affects  the  judg- 
ment. If  judgment  ia  taken  by  detaulL  the  Judgment- roil  must 
also  contain  the  papers  required  to  be  filedi  upon  so  taking  juag- 
ment,  or  upon  malung  application  therefor;  together  with  any 
report,  decision  or  writ  of  inquiry,  and  return  thereto.  If  judg- 
ment is  taken  after  a  trial,  the  judgment-roll  must  contain  the 
verdici,  report,  or  decision;  each  oHer,  if  any,  made  as  prescribed 
in  this  act,  and  the  exceptions  or  case  then  on  tile. 

Upon  an  appeal  to  \he  court  of  appeals  from  a  judgment  or 
order  of  the  appellate  division  of  the  supreme  courts  tht  opinion 
of  the  appellate  division,  if  any,  shall,  for  the  purposes  of  the 
appeal,  be  deemed  to  be  u  part  of  tne  judgment-roll  or  appeal 
papera 

Co.  Proc.,  i  281,  subd.  1  and  2,  am'<!;  AmM  by  L.  1877,  ch.  416;  L. 
1879,  ch.  042;  L.  19i:t,  cb.  546.       in  effect  Scit.   1,   1913.     8ee  $  1717. 

f  1238.  Id.t  bjr  ^vrlkoin  prepared. 

The  judgment-roll  must  be  prepared,  and  furnished  to  the  clerK, 
by  the  attorney,  for  the  party,  at  whose  instance  the  final  judg- 
ment is  entered;  except  tliat  the  clerk  must  attach  tncroto  the 
necessary  original  papers,  on  file.  But  the  clerk  may,  at  his 
option,  make  up  the  entire  judgment-roll. 

Substitute  for  Introductory  part  of  Co.  Proc.,  |  2S1. 

S  1239.  Time  of  fllliiff  Indflrment-roll  to  be  noted. 

The  clerk  must  make  a  minute,  upon  the  back  of  each  judg- 
ment-roll, filed  in  his  office,  of  the  time  of  filing  it,  specifying  the 
year,  month,  day,  hour,  and  minute.  A  proceeding  to  enforce  or 
collect  a  final  judgment,  cannot  be  taken,  until  the  judgment-roll 
is  filed. 

2  B.  S.  360,  I  11,  am'd. 

I  U^O.  Wben  »  Jndviaeiit  may  be  enforced  by  execution 

In  either  of  the  following  cases,  a  final  judgment  may  be  en^ 
forced  by  execution: 

1.  Where  it  is  for  a  sum  of  money,  in  favor  of  either  party;  or 
directs  the  payment  of  a  sum  of  money. 

2.  Where  it  is  in  favor  of  the  plaintiff,  in  an  action  of  eject- 
ment, or  for  dower. 

3.  In  an  action  to  recover  a  chattel,  where  it  awards  a  chattel 
to  either  party. 

Substitute  for  Co.  Proc.,  part  of  |  285.     See  |  1364,  post. 

f  1241  When  n  JndKtuent  may  be  enforced  by  pnniftb- 
ment  Mr  ttfaoberlngr  ft. 

In  either  of  the  following  cases,  a  judgment  may  be  enforced, 
h}'  serving  a  certifiec}  copy  f hereof,  upon  the  party  against  whom 
it  is  rendered,  or  the  officer  or  persuu,  who  is  required  thereby, 
or  by  law,  to  obey  it;  and,  if  }ie  refuses  or  wilfully  neglects  to 
obey  it,  by  punishing  him  for  a  contempt  of  the  court: 

1.  Where  the  judgment  is  final,  and  cannot  be  enforced  by  exe- 
cntfon,  as  prescribed  in  the  last  section. 

2.  Where  the  judgment  is  final,  and  part  of  it  cannot  be  en- 
forced by  execution,  as  prescribed  in  the  last  section;  in  which 
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case,  the  part  or  parts,  which  cannot  be  so  enforced,  may  be  en- 
forced as  prescribed  in  this  section. 

3.  Where  the  judgment  is  interlocutory,  and  requires  a  party 
to  do,  or  to  refrain  from  doing,  an  act,  except  in  a  case  specified 
in  the  next  subdivision. 

4.  Where  the  judgment  requires  the  payment  of  money  into 
court,  or  to  an  officer  of  the  court;  except  where  the  money  is  due 
upon  a  contract,  express  or  implied,  or  as  damages  for  non-per- 
formance of  a  contract.  In  a  case  specitied  in.  this  subdivision,  if 
the  judgment  is  final,  it  may  be  eniorced,  as  pre8crioej  lu  this 
section,  either  simultaneously  with,  or  beiore  or  after  tht*  issumg 
of  an  execution  thereupon,  as  the  court  directs. 

BttbtUtute  for  Co.  Proc.,  part  of  I2b6.    s«e  |  2566,  post. 

I  1242.  [Ani'd,  1877,  1902,  1911.]  Real  property;  lioxw 
•old;  effect  of  coaveya.nce. 

Except  where  special  provision  is  otherwise  made  by  law,  real 
property  adjudged  to  be  sold,  must  be  sold  in  the  couaty  uuil 
borough  where  it  is  situated,  by  the  sheriff  of  the  c-ouiity  or  by 
a  referee,  appointed  by  the  court  for  that  purpo.se.  who  must 
execute  a  conveyance  to  the  purchaser.  If  such  real  property  is 
situated  partly  in  one  county  or  borough  nud  partly  in  another 
and  is  so  circumstanced  that  a  sale  of  the  whole  will  be  most 
beneficial  to  the  parties,  the  court  rendering  judgment  may  direct 
in  which  county  and  borough  the  whole  of  such  real  property 
shall  be  sold.  The  conveyance  is  effectual,  to  pass  the  right, 
title  or  iuteroHt  of  a  party  adjudged  to  be  sold;  but  nothing  con- 
tained in  this  section  shall  be  deemed  to  repeal  or  modify  the 
provisions  of  any  law  specially  resruluting  the  sale  of  real  prop- 
erty under  a  judgment  or  decree  of  any  court,  in  any  particular 
county  of  the  state. 

Co.  Proc.  iHMt  sentence  bnt  one.  of  S  287;  L.  1902.  ch.  138;  L.  1911, 
cb.    180.    In    effect    St'pt.    1.    1811. 

S  1248.  [Am*d,  1877.]     Secvrity  upon  aale  by  referee. 

Where  a  referee  is  appointed  by  the  court,  to  sell  real  property, 
the  court  may  provide  for  his  giving  such  security,  as  the  court 
deems  just,  for  the  proper  application  of  the  money  received 
upon  the  sale;  or  for  the  payment  thereof  by  the  purchaser, 
directly  to  the  person  or  persons  entitled  thereto,  or  their  at- 
torneys. 


§  1244.  [Am*d,  1878.]    Conveyance  to  state  nnme  of  party. 

A  conveyance  of  property,  sold  by  virtue  of  an  execution,  or 
sold  pursuant  to  a  judgment,  which  specifies  the  particular  party 
or  parties,  whose  right,  title  or  mterest  is  directed  to  be  sold, 
must  distinctly  state,  in  the  granting  clause  thereof,  whose  right, 
title,  or  interest  was  sold,  and  is  conveyed,  without  naming,  in 
that  clause,  any  of  the  other  parties  to  the  action;  otherwise,  the 
purchaser  is  not  bound  to  accept  the  conveyance,  and  the  officer 
executing  it  is  liable  for  the  damages,  which  the  purchaser  sus- 
tains by  the  omission,  whether  he  accepts  or  ref  «BeB  to  accept  it. 
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ARTICLE    THIRD. 

Docketing  a  judgment;  effect  thereof ^  as  a  lien  upon  real  property; 
suspending  and  discharging  the  lien;  satisfaction  and  assign- 
ment of  a  judgment. 

Sec.  1245.  Certain   clerks  to  keep  docket  books. 
1245a.  Current  docket  bookfi. 

1246.  Id.;    to   docket   Judgments. 

1247.  Filing    transcripts,    and   docketing   Judgments   thereon. 

1248.  Tenalty   for   clerk's   neglect. 

1249.  Dockets   to   bo   nubile. 

12.')0.  Judgment   not   to  be  a   lien  until  docketed. 

12.'»1.  Real    property  bound   for  ten  years  by  a  Judgment   thus  docketed. 

1252.  Real   property  ma*   be  levied  upon  after  ten  years. 

1253.  Land    held    under   contract    not    bound    by   Judgment. 

1254.  Preference    of    mortgages    for    purchase    money. 

1255.  Certain    lime   not    to   be   Included    in   the    ten    yeai-s. 

1256.  Court   may   ortler   Hen   of  Judgment   to  be  suspended  upon  appeal. 
12.)7.  From    what    time    order    suspends    the   lien. 

1258.  How    Hen   suspended    in   any   other   county. 

1250.  When    and    how   Hen   restoretl. 

1260.  Docket    of    Judgment,    how    cancelled. 

1260a.  Satisfaction   of  Judgment,    in   creditor's   absence. 

1261.  Satisfaction-piece    to   be   given   on   payment   of   Judgment. 

1262.  Assignor   must    ackuQwIe<lge   assignment. 

1263.  Assignee   who   is   a    receiver,   etc.,    may   flic   notice. 

1264.  Entry    In   docket,    upon    return   of   execution    satisfied. 

1265.  Id.:  where  execution  returned  unsatisfied. 

1266.  Sheriff   to   give  copy   of   satisfied   execution;    clerk   to  enter  satls- 

faciLun. 

1267.  Docket:    when    to   be   discharged    and   cancellpd. 
.   1268.  Discharge  of   a   Judgment    against   a   bunkrupt. 

1209.  Power   of    courts    respecting    docket. 

1270.  Clerk    to    file    and    note    assignment    of    Judgment. 

1271.  [Repealed.] 

12T2.  To  what  Judgments  and  executions  this  article  applies. 

f   1245.    [Am'd,  1895,  1911,  1912.]      Certain  clerks  to  Iteep 
docket  bookii. 

Each  county  clerk,  and  the  clerk  of  the  city  court  of  the  city  of 
New  York,  must  keep  one  or  more  books,  ruled  in  columns,  cou- 
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venient  for  making  the  entries  prescribed  in  section  twelve  hun- 
dred and  forty-six;  in  which  he  must  docket,  in  its  regula:  order 
and  according  to  its  priority,  each  judgment,  which  he  is  required 
by  this  article  to  docket.  The  expense  of  procuring  new  books 
when  necessary  is  a  county  charge.  The  judgment  dockets  kept 
by  the  county  clerk  of  New  York  county  must  hereafter  be  kept 
in  two  scx)arate  sets  of  bookSf  one  set  to  be  designated  and  used 
for  judgment  debtors  that  are  indiriduals,  including  all  individual 
members  of  a  copartnership  or  of  a  fjrm  doing  business  under  a 
firm  name  or  style  as  stated  in  the  title  of  the  action,  and  the 
other  set  to  be  designated  and  uJsed  for  judgment  debtors  that  are 
corporations,  a  joint  stock  company,  a  copartnership  or  a  firm 
name  or  style  under  which  a  person  or  persons  are  doing  business; 
ani  each  set  of  such  judgment  dockets  must  have  a  separate 
volume  or  volumes  for  each  letter  of  the  alphabet,  oind  each  judg- 
ment docket  book  shall  have  its  letter,* and  the  year  or  years  of 
its  entries  plainly  marked  on  its  back  and  cover  an(|  on  every 
page.  A  judgment  docket  for  judgment  debtors  that  are  individuals 
shall  contain  the  names  of  those  judgment  debtors  whose  last 
naipe  bt^sins  with  the  letter  markec)  on  the  back  of  the  vojume. 
Each  volume  shall  also  have  a  marginal  page  index  showing  each 
letter  of  the  alphabet  in  order.  And  a  page  of  such  judgment 
docket  for  judgment  deltors  that  are  individuals  shall  contain  the 
names  of  those  judgment  debtors  whose  first  name  begins  with 
the  letter  or  whose  first  initial  is  the  letter  marked  on  the  mar- 
ginal index  for  that  page;  except  that  there  shall  be  at  the  back 
of  each  of  such  volumes  blank  pages  not  indexed  which  shall 
contain  the  names  of  those  judgment  de))tors  whose  first  names 
or  initials  are  stated  in  the  title  of  the  action  to  be  unknown 
or  fictitious.  And  a  judgment  docket  for  those  judgment  debtors 
that  are  corporations,  a  joint  stock  company,  a  copartnership  or 
a  firm  name  or  style  under  which  a  person  or  persons  are  doin^f 
business  shall  contain  the  names  of  those  judgment  debtors 
the  first  letter  or  initial  of  w^hose  name  as  it  appears, 
following  the  prefixed  articles  "A,"  "An,**  or  *^  The," 
\s  the  letter  marked  on  the  page  and  on  the  back  of 
the  book.  And  there  must  be  prepared  and  kept  two  soparnte 
sets  of  volumes,  for  judgment  dockets,  designated,  letteredL 
indexed  and  marked  as  hereinbefore  provided  in  which  there  shall 
be  entered  in  ffie  same  manner  as  hereinbefore  directed  to  be 
entered,  in  their  regular  order  and  according  to  their  priority  and 
as  soon  as  it  may  J)e  practicable  to  Jiave  it  done,  the  names  of 
judgment  debtors  against  whom  judgments  have  been  docketed 
within  ^en  years  o^  the  |ime  of  ^he  making  of  the  entry  in. such 
volumes.  And  the  county  clerk  of  New' York  county  shall  pfepAre 
and  \iOQiy  a  card  index,  supplemental  to  the  judgment  docket  books 
lieroinbefore  provided  for,  wherein  he  shall  enter  and  arrange  \n 
alphabetical  order  the  names  of  a|!  judgment  debtors  hereinbefore 
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directed  to  be  docketed.  Aud  with  every  entry  of  a  JudgDient 
in  an  action  besuu  on  or  after  September  tirst,  nineteen  hundred 
and  .eleTen,  there , snail  be  entered  as  a  .Pfirt  of  such  entry  the 
number  of  the  action  and  the  year  in  which  it  was  begun. 

AipM  by  L.  1805,  ch.  »46;  L,  lUll,  cb.  290;  L.  1U12,  cb.  344,  In  effect  Apr. 
15,   1912. 

.  f  1245ji.  [Aclded,  iOli|  am'd,  I9I2,  lois.l  bnrrent  docket 
books. 

The  county  clerk  of  New  York  county  and  the  county  clerk  of 
Bronx  county  niust  keep  hooks  to  be  knowii  as  current  docket 
booKs.  Each  half  l)ago  of  space  in  each  book  shall  be  consecu- 
Uvely  numbered  in  a  series  of  consecutive  numbers  for  each  year 
and  shall  be  deroted  to  one  action.  On  a  half  page  so  numbered 
the  clerk  shall  enter  the  title  oif  the  action  having  the  same  con- 
secutive nuriiber  for  that  year,  with  the  names  of  the  plaintiffs 
and  defendants  and  attorneys  in  full,  aiid  in  chronological  order 
a  brief  description  ot  each  paper  as  it  is  hied,  together  with  the 
date  of  filing  thereof,  also  the  verdict,  report*  or  decision,  if  any, 
rendered  in  the  action  as  of  the  date  of  the  rendering  thereof, 
also  all  orders  and  judgments  in  the  action.  All  interlocutory 
and  provisional  J)roceediiigs,  aiid  proceedings  supplementary  to 
execution,  shall  be  eiitered  oii  the  same  half  page  of  the  docket 
as  the  action  out  ot  which  they  arise,  except  in  actions  where 
the  entries  are  so  voluminous  as  to  require  oiio  or  more  addi- 
tional half  i)age3  of  space;  in  which  case  the  entries  shall  be  con- 
tinued under  the  same  number  upoh  otter  i)ages  of  that  or  ft 
BUbseQuent  docket  tjook,  reference  thereto  being  entered  at  the 
end  of  the  tirst  and  all  additional  hallT  pages,  and  the  clerk  upon 
entering  the  description  of  a  paper  filed  in  an  action  shall  enter 
upon  its  front  page  aiicl  opposite  the  title  caption  tlie  number  of 
the  action  and  the  tiling  date  and  number  of  entry  of  the  paper. 
Thvre  shall  be  kept  an  alphabetical  index  of  all  the  actions 
entered  in  such  current  docket  books  during  any  year,  which 
index  shall  consist  of  two  sets  of  separate  voluittes,  one  set  to 
be  designated  and  ns<*d  for  indexing  actions  wherein  the  plaintiff 
or  plaintiffs  lire  individuals,  including  all  individual  members  of 
a  copartnership  or  of  a, firm  doing  business  under  a  firm  name  or 
style  as  stated  in  the  title  of  the  action,  and  the  other  set  to  be 
designated  and  used  for  indexing  actipns  wherein  the  plaintiff  oi- 
plaintiffs  are  corporations,  a  joint  stock  company,  a  copartnership 
or  a  firm  name  or  style  linder  which  a  person  or  persons  are 
doing  business.  Each  of  such  sets  of  Index  hooks  shall  hare  a 
separate  volume  or  volumes  for  each  letter  of  the  alphabet,  and 
the  volumes  designated  and  used  for  indexing  actions  wherein  the 
plaintiff  or  plaintiffs  are  individuals  shall  have  a  marginal  page 
index  sho\>ihg  each  letter  of  the  alphabet  in  order,  and  shall 
have  the  designation  of  Its  set  of  books,  its  letter  and  the  year 
or  years  of  its  entries  plainly  marked  on  its  back  and  cover  and 
on  every  page.     And  all  such  actions  shall  be  indexed  in  such 
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iadex  volumeo  .according  to  all  the  plaiutififs  of  each  title,  in  the 
same  manner  as  it  is  provided  in  section  twelve  hundred  and 
forty-five  that  judgment  debtors  shall  be  docketed  in  the  judg- 
ment docket  books,  and  in  every  case  the  serial  number  of  the 
action  shall  be  entered  opposite  the  name  indexed.  Within  three 
days  after  a  summons,  writ  or  other  original  process  is  served 
in  an  action  in  the  supreme  court.  New  York  county,  or  in  an 
action  in  the  supreme  court,  Bronx  count3',  or  in  an  action  in 
the  county  court,  Bronx  county,  the  attorney  or  party  causing 
the  same  to  be  served  shall  file  said  process  with  proof  of  service 
in  the  office  of  the  clerk  who  has  custody  of  the  records  of  the 
court  in  which  tl^e  action  is  brought.  The  said  clerk  shall,  upon 
receipt  thereof,  stamp  the  same  upon  its  front  page  with  a  cer- 
tain number  to  be  one  of  the  series  for  that  year,  and  enter  in 
the  current  docket  book,  on  the  half  page  bearing  the  same  num- 
ber, the  names  of  the  parties  as  they  appear  on  said  process, 
and  the  name  and  address  of  the  attorney  who  issued^  the  same. 
And  the  attorney* or  party  causing  such  snmmons,  writ  or 
original  process  to  be  served  shall,  upon  demand,  give  to  the 
party  so  served,  or  .  to  the  attorney  of  such  party,  the  number 
so  stamped  by  the  clerk,  stamped  or  indorsed  upon  a  paper  with 
the  title  of  the  action,  and  the  name  and  address  of  the  attorney 
or  party  who  made  or  caused  the  service  to  be  made.  All  pa|>er& 
in  the  action  shall  bear  the  same  number  and  year  as-  the  sum- 
mons, writ  or  other  original  process,  which  number  shall  con- 
stitute a  part  of  the  title  of  such  action.  All  original  papers  in 
the  action,  with  proof  or  admission  of  their  service,  not  later 
than  the  day  after  their  service,  shall  be  filed  with  or  mailed 
to  the  clerk  who  stamped  the  number  on  the  summons,  writ  or 
other  original  process.  All  papers  to  be  hereafter  filed  with  the 
clerk  of  New  York  county,  or  with  the  clerk  of  Bronx  county 
mu.«5t  be  flat  and  filed  flat.  The  word  **  action  "  as  used  in  this 
section  shall  mean  **  action  or  special  proceedmg."  Whenever  a 
pai)er  pertaining  to  any  action  begun  orior  to  the  passage  of  this 
act  is  filed  in  the  office  of  the  clerk  who  has  custody  of  the 
records  of  the  court  in  which  the  action  is  pending  the  clerk  shall 
upon  receipt  of  such  paper  stamp  the  same  upon  the  front  page 
with  a  certain  number,  to  be  one  of  a  series  of  consecutive  num- 
bers for  the  year  in  which  said  action  was  brought,  and  shall 
enter  in  a  current  docket  book  prepared  for  that  year  the  names 
of  the  parties  to  the  action  and  the  name  and  address  of  the 
attorney  who  filed  the  paper,  in  the  same  manner  as  if  such 
paper  were  the  original  summons,  writ  or  other  process  in  such 
action;  and  the  clerk  shall  as  soon  as  practicable  thereafter  stamp 
or  indorse  that  number  upon  every  paper  in  that  action  there^ 
tofore  filed  in  his  otBce  and  shall  enter  such  papers,  as  they  are 
so  numbered,  in  such  docket  book  in  the  same  manner  as  if  such 
docketing  had  been  begun  with  the  first  paper  in  such  action. 
And  all  such  entries  in  such  docket  books  of  actions  begun  prior 
to  the  passage  of  '^his  act  shall  be  indexed  in  separate  voluiuea 
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fur  each  letter  of  the  alphabet,  and  for  corporations,  a  joint  stock 
company,  a  copartnership  or  a  person  or  persons  doing  business 
under  a  firm  name  or  style,  as  hereinbefore  provided,  in  the  same 
manner  as  actions  begun  after  the  passage  of  this  act  are  herein- 
before directed  to  be  indexed.  Whenever  an  action  is  transferred 
to  another  court,  or  the  place  of  trial  changed,  the  clerk  to 
whom  the  papers  in  such  action  are  delivered  shall  enter  in  the 
current  docket  book  in  which  he  makes  entries  copies  of  all  en- 
tries theretofore  made  in  said  action,  and  shall  continue  to  make 
subsequent  entries  therein  in  the  same  manner  as  11  the  process 
had  originally  been  filed  with  him.  All  papers  numbered  and 
docketed  as  herein  directed  shall  be  filed  together;  and  on  the 
entry  of  final  judgment  in  any  action  all  the  papers  in  that 
action  shall  be  arranged  in  the  order  of  the  dates  on  which  they 
were  filed  and  shall  be  fastened  or  bound  together  flat  with  the 
judgment-roll  and  so  filed.  The  county  clerk  of  New  York 
county  shall  appoint,  subject  to  the  rules  of  the  state  civil  service 
commission,  such  subordinates  as  may  be  necessary  for  the  work 
required  to  be  done  iii  his  office  under  the  provisions  of  this  act, 
and  shall  designate  the  positions  and  fix  the  compensation  of 
such  subordinates,  subject  to  the  approval  of  the  board  of  esti- 
mate and  apportionment  of  the  city  of  New  York;  and  the  comp- 
troller of  the  city  of  New  York  shall  issue  and  sell  certificates 
of  •indebtedness  to  an  amount  sufficient  to  pi^vide  for  the  pay- 
ment of  the  salaries  of  such  subordinate»  during  the  year  nine- 
teen hundred  and  twelve,  which  shall  be  a  charge  against  the 
county  of  New  York,  and  an  amount  sufficient  to  pay  and  dis- 
charge the  certificates  so  issued  shall  be  included  in  the  budget 
made  by  said  board  of  estimate  and  apportionment  for  the  year 
nineteen  hundred  and  thirteen. 

Added   by   L.   1911.  ch,  290;   am'd  by  L.   1912,  cb,  .344:   L.    1915,  ch.   567. 
In  «-ffect  May  10,  1915. 

S   1240.  Id.  I  to  docket  Jadirmenta. 

Each  clerk,  specified  in  the  last  section,  must,  when  he  files  a 
judgment-roll,  upon  a  judgment,  rendered  in  a  court  of  which  he 
is  clerk,  docket  the  judgment,  by  entering,  in  the  proper  docket- 
book,  the  following  particulars,  under  the  initial  letter  of  the 
surname  of  the  judgment  debtor,  in  its  alphabetical  order: 

1.  The  name,  at  length,  of  the  judgment  debtor;  and  also  his 
residence,  title,  and  trade  or  profession,  if  any  of  them  are  stated 
in  the  judgment. 

2.  The  name  of  the  party,  in  whose  favor  the  judgment  was 
rendered. 

3.  The  sum,  recovered  or  directed  to  be  paid,  in  figures. 

4.  The  day.   hour,   and   minute,   when   the   judgment-roll   was 

filed. 

.^>.  The  day,  hour,  and  minute,  when  the  judgment  was  dock- 
eted in  his  office. 
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6.  The  court  iu  which  the  judgmeut  waa  rendered,  aud,  if  it 
was  reDdered  iu  ihe  supreme  court,  the  couuty  where  the  juds- 
meut-rull  is  hied. 

i.  The  uame  of  the  attorney  for  the  party  recovering  the 
judgmeut. 

If  there  are  two  or  more  judgment  debtors,  those  entries  must 
be  repeated,  under  the  initial  letter  of  the  surname  of  each. 

2  R.  B.  861,  §  13  (2  Edm.  8T3),   lemodeiled  and  am'd. 

I  1247.  Filluff  IranMcripta,  and  docketing  Judvmenta 
tliereou, 

A  clerk,  with  whom  n  judgment-roll  la  filed,  upon  a  judgment 
docketed  as  l)i'e8cril)ed  iu  the  last  section,  must  furnish,  to  any 
person  npi)lyinj;  ilieieior,  and  paying  the  fees  allowed  by  law,  one 
or  more  nainsoripis  of  the  docket  ot  the  judgment,  attested  by 
his  signature.  A  c^.unty  clerk  to  whom  such  a  transcript  is  pre- 
sented, must,  ul>ou  payment  of  his  fees  therefor,  immediately  tile 
it,  and  docket  tlie  judgment,  as  k)reKcribed  in  the  last  section,  ttt 
the  appropriate  dockt^t-book,  kept  in  his  office. 

L.  1840.  cb.  480.  S  20  (4  Earn.  69^),  am'U. 

I  1248.  Penulty   for   clerk'k  neirlect. 

A  clerk  who  omits,  as  soon  as  practicable,  to  docket  a  judgment 
retjuired  to  be  docketed,  or  to  furnish  a  transcript  of  a  judgment, 
so  docketed  in  his  office,  as  prescribed  in  the  last  two  sectionB, 
forfeits,  to  the  p<^rson  aggrieved,  two  hundred  and  fifty  dollars,  in 
addition  to  the  damages  sustained  by  reason  of  the  omission. 

le  R.   B.  362.   f  20  (2  Edm.  874). 

I  1249.  Dockets    to   be   nubile. 

A  docket-book,  kept  by  a  clerk,  must  be  kept  ofcen,  during  the 
business  hours  nxed  by  law,  for  search  and  examination  by  any 
person. 

Id.,  I  10. 

I  1250.  Jvdirmeiit  not  io  be  a  ilea  ttntll  docketed. 

A  judgment,  required  to  be  docketed,  as  prescribed  In  this  ar- 
ticle, n(Mther  affects  real  property  or  chattels  real,  ndr  is  entitled 
to  n  nr  fcrence,  until  the  judgment-roll  is  filed,  and  the  judgment 
docketed. 

Id.,  I  12,   am'd.  * 

f  1261.  lAiit'dt  leoa,  l&OS.]  Real  peopevtr  bornnd  tor  teat 
yearM  by  a.  Jadjrment  tlms  docketed i  Judsments  ajratnat 
peraonn   huimI   by   a    flctltlonii    name. 

Except  as  otherwise  speeially  prescribed  by  law,  and  except 
also  as  iu  this  section  below  provided,  a  judgnient,  hereafter 
rendered,  whioh  is  docketed  in  a  county  clerk  s  office,  as  pre- 
scribed in  this  article,  bind.^,  and  is  a  charge  upon,  for  ten  years 
after  filing  the  judgment  roll,  and  no  longer,  the  real  property 
and  chattels  real,  in  that  county,  which  the  judement  dentor  h.ns 
at  the  time  of  so  dcKkftipir  it.  or  vlirh  1m*  r-oi'-es  at  any  time 
afterwards,  and  within  the  ten  years.  Provided  however  that 
no  judgment  shall  be  a  char^re  upon  or  bind  the  real  property 
of  anv  person  nnl^ss  and  until  he  N»  designated  hv  his  name  in 
a  docket  of  such  judpmeTit  in  the  (^flice  of  the  clerk  in  the  connty 
where  such  property  is.  fpoa  such  notice  to  a  judgment  debtor 
as  the  court  may  direct  the  supreme  court  may  order  that  any 
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judgment  heretofore  or  hereafter  rendered  therem  against  ^uch 
debtor  be  amet^ded  bo  as  to  designate  bucU  debtor  by  his  name 
and  that  the  clerk  of  the  county  in  which  the  judgment  roll  is 
filed  redocket  such  judgment  as  so  amended;  and  from  the  time 
o|  such  redocket  during  the  remainder  of  X^Vi  years  from  the  fil- 
ing of  the  judgment  vol),  such  judgment  shall  bind  anf[  be  a 
charge  upon  the  real  property  an4  chattels  real  in  that  county 
which  such  judgment  debtor  may  have  at  the  tinie  of  such  re- 
docket or  maj'  thereafter  wjthin  said  ^en  years  acquire,  and  a 
transcript  of  such  new  docket  may  be  tiled  and  docketeq  in  the 
oQice  of  Jhe  clerk  of  any  otJier  county  In  the  state  in  like  manner 
and  w^ith  like  effect  as  a  transcript  of  an  original  docket  may  be 
filed.  Upon  such  notice  to  a  judgment  debtior  as  the  court  may 
direct  aoy  coi^rt  other  than  the  supreme  court  may  or^er  t^iat, 
any  judgment  heretofore  or  hereafter  rendered  therein  agamst 
such  debtor  and  any  docket  thereof  in  such  court  be  amended  so 
as  to  designate  sucn  debtor  by  his  name,  and  at  any  X^me  after 
such  amendment  shall  have  been  made  a  transcript  of  the  docke^ 
of  such  judgment  as  so  amended  may  be  filed  and  docketed  in 
the  office  of  thf-  derk  of  any  county  in  this  stafe  in  like  manner 
and  with  like  effect  as  a  transcript  of  an  original  4Qcket  i^ay 
be  filed. 

This  and  next  aection  are  mibfltltntes  for  2  B.  S.  -859,  {|  3  apd  4;  U  1840. 
cb.  9H6,  }  2(;  aod  Co.  Pioc.,  part  of  S  SS^;  Is.  1002,  eta.  3t8;  L.  1005.  oh.  432. 
la  effect  May  ifi^   1905. 

i  12S2.  Real  propertr  may  be  levied  upon  after  ten 
yeaira.  '  ' 

When  ten  years  after  filing  the  judgment-roll  have  expired,  real 
property  or  a  chattel  real,  which  the  judgment  debtor,  or  real 
property  which  a  person,  qeriving  his  right  or  title  thereto,  as  the 
heir  or  devisee  of  the  judgmenj;  debtor,  then  has,  in  any  county, 
may  be  levied  upon,  by  virtue  o?  an  execution  against  property, 
issued  to  the  sheriff  of  that  county,  upon  a  judgment  hereafter 
rendered,  by  filing,  with  Ihe  clerk'  of  that  county,  a  notice,  sub- 
scribed by  the  sheriff,  describing  the  judgment,  the  execution,  ahd 
the  property  levied  upon;  and.  If  the  Interest  levied  upon  is  that 
of  an  heir  or  devisee,  specifying  that  fact,  and  the  name  of  the 
heir  or  ^eviuee.  The  notice  must  be  recorcje^  and  indexed  by  the 
derk,  as  a  notice  of  the  pendency  of  an  action.  For  that  purpose, 
the  judgment  (|ebtor,  or  his  heir,  or  devisee,  named  in  the  notice, 
is  regarded  as  a  party  to  an  action.  The  judgment  binds,  and  be- 
comes a  charge  upon,  the  riftht  and  title  thus  Jcvied  upon,  of  the 
judfnnent  debtor,  or  of  his  heir  or  devisee,  as  the  case  may  be, 
only  from  the  time  of  recording  and  indexing  the  notice,  and  until 
the  execution  \s  set  aside,  or  returned. 

I  1253.  ^ancl  h<>i4  under  contract  not  |>onn4  by  Judgr- 
ment. ' 

The  interest  of  a  person,  holding  a  contract  for  the  purchase 
of  real  property,  is  not  bound  by  the  docketing  of  a  judgment; 
and  cannot  be  levied  upon  or  sol^,  by  virtue  of  an  execution,  is- 
sued upon  a  judgment. 
1  R.  8.  744,  first  paragraph  of  §  4  (1  Edm.  690).    Seo  fiS  645,  1370.  1874. 

9  1254.  Preference  of  mortffaf^en  for  pnrcbane-ntoney. 

"Where  real  property  is  sold  and  conveyed,  and,  at  the  same 
time,  a  mortgage  thereupon  is  given  by  the  purchaser,  to  Bc-cure 
the  payment  of  the  wjiole  or  a  part  of  the  purohase-mon<*v,  the 
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Hen  of  the  mortgage,  upon  that  real  property,  is  superior  to  the 
lien  of  a  previous  judgment  against  the  purchaser. 

1  B.  S.  749,  i  6  {1  Edm.   700),  am'd. 

f  1255.    Certain  time  not  to  be  Included  In  the  ten  ^ear«. 

The  time,  during  which  a  judgment  creditor  is  stayed,  by  an 
injunction  or  other  order,  or  by  the  operation  of  an  appeal,  or  by 
express  provision  of  law,  from  enforcing  a  judgment,  is  not  a 
part  of  the  ten  years,  to  which  the  lien  of  a  judgment  is  limited 
by  this  article.  But  this  section  does  not  extend  the  time  of  the 
lien,  as  against  a  purchaser,  creditor,  or  mortgagee  in  good  faith. 
Go.  Proc.,  second  sentence  of  §  282,  am'd. 

9  1Z5€(.    Court    may   order    lien    of   Jndirment    to    be    ans- 
pended  upon  appeal. 

Where  an  appeal  from  a  judgment  has  been  perfected,  and  an 
undertaking  has  been  given,  sufficient  to  entitle  the  appellant  to 
a  stay  of  the  execution  of  the  judgment,  without  an  order  for 
that  purpoce,  the  court,  in  which  the  judgment  was  recovered, 
may,  in  its  discretion  and  upon  such  terms  as  justice  requircR, 
make  an  order,  upon  notice  to  the  attorney  for  the  respondent, 
and  to  the  sureties  in  the  undertaking,  exempting  from  the  lien  of 
the  judgment,  as  against  judgment  creditors,  and  purchasers  and 
mortgagees  in  good  faith,  the  real  property  or  chattels  real,  upon 
which  the  judgment  is  a  lien,  or  a  portion  thereof,  specifically 
described  in  the  order.  If  all  the  property,  subject  to  the  lien, 
is  so  exempted,  the  order  must  direct  the  clerk,  in  whose  office 
the  judgment-roll  is  filed,  to  make  an  entry,  on  the  docket  of  the 
judgment,  in  each  place  where  it  appears  in  the  docket-book,  sub- 
stantially as  follows:  "  Lien  suspended  upon  appeal.  See  order 
entered  ";  adding  the  proper  date.  If  a  portion  only  is  exempted, 
the  order  must  direct  the,  clerk  to  make,  in  like  manner,  an  entry, 
substantially  as  follows;  *' Lien  partially  suspended  upon  appeal. 
See  order  entered  ";  adding  the  proper  date.  The  clerk  must, 
when  he  files  the  motion  papers,  and  enters  the  order,  make  the 
entry  or  entries  in  the  docket-book,  as  required  by  the  order. 
Substitute  for  Co.  Proc..  part  of  {  282. 

i   1257.    From  Vrtaat  time  order  snapends  the   lien. 

Where  an  order  is  made,  as  prescribed  in  the  last  section,  by  the 
supreme  court  or  by  a  county  court,  it  operates  as  a  suspension  of 
the  lien  upon  property  situated  in  the  county,  where  the  judg- 
ment-roll is  filed,  from  the  time  when  the  order  is  entered,  ana 
the  proper  entry  made  in  the  docket-book.  If  the  property  ex- 
empted is  situntod  in  another  county,  or  if  the  order  was  made 
by  a  court,  other  than  the  supreme  court  or  a  county  court;  the 
order  operates  as  a  suspension,  from  the  time,  when  the  proper 
entry  is  made  in  the  docket-book,  kept  by  the  clerk  of  that  county, 
as  prescribed  in  the  next  section. 

Id. 

S   1258.    How  lien  snapended  In  nnr  other  county. 

The  clerk,  with  whom  the  order  is  entered,  must,  upon  pay- 
ment of  his  fees  therefor,  furnish  to  the  party  who  obtained  the 
order,  one  or  more  transcripts,  attested  by  his  signature,  of  the 
docket  of  the  judgment,  including  the  entrv  made  upon  the 
docket.  A  county  clerk,  in  whose  o^fiop  the  judgment  is  docketed, 
must,  upon  payment  of  his  foes  therefor,  immediately  file  Buclt 
a  transcript;  and  make  an  entry  upun  the  docket  of  the  judgment* 

2NU 


c.  11, 1 1,  a.  3  SATISFACTION  OP  JUDGMENT.       U  12{>9-00 

in  eacn  place  where  it  appears  in  his  docket-book,  substantially 
as  follows:  "  Lien  suspended  ",  or,  "  Lien  partially  suspended  ' , 
according  to  the  entry  upon  the  original  docket,  and  also,  "  See 
transcript  filed  " ;  adding  the  proper  date. 
Id. 

§  1250.    When  and  Ikovr  lien  restored. 

At  any  time  after  a  judgment,  which  has  ceased  to  be  a  lien, 
as  prescribed  in  the  last  three  sections,  is  affirmed,  or  the  appeal 
therefrom  is  dismissed,  the  lien  thereof  may  be  restorea,  ax 
follows: 

1.  The  clerk,  in  whose  office  the  judgment  of  affirmance,  o" 
the  order  dismissing  the  appeal,  is  entered,  must,  upon  the 
request  of  the  judgment  creditor,  (uicket  the  judgment  anew, 
as  it  was  originally  docketed,  but  in  the  order  of  priority  of  tho 
new  docket;  and  he  must  write,  upon  the  new  docket,  the  words, 
"Lien  restored  by  redocket";  adding  the  date  of  redocketing. 

2.  A  transcript  of  the  new  docker  must  be  furnished  to  ,n 
county  clerk,  in  whose  office  an  entry  of  the  suspension  of  the 
lien  has  been  made,  as  prescribed  in  the  last  two  sections;  and 
thereupon  the  judgment  must  be  do/'keted  by  him  anew,  in*  the 
order  of  the  priority  of  the  new  docket.  The  clerk  who  so  re- 
dockets  the  judgment,  must  make  an  entry  upon  the  new  docket, 
substantially  as  follows:  "Lien  restoied  by  redocket.  See  tran- 
script filed";  adding  the  date  of  redocketing  in  his  county. 

The  lien  of  the  judgment  is  thereupon  restored,  for  the  unex- 
pired period  thereof,  as  if  the  order  had  not  been  made;  but  with 
like  effect  only,  as  against  judgment  creditors,  purchasers,  and 
mortgagees  in  good  faith,  as  if  the  judgment  had  then  been 
first  docketed. 

i  1260.  (Am'd,  1809,  1011,  1018.]  Doeket  of  Jad^ment, 
lio^fr   ettncelled. 

The  docket  of  a  judgment  must  be  cancelled  and  discharged 

by  the  clerk  in  whose  office  the  judgment-roll  is  filed,  or  by  the 

clerk  of  any  county  where  a  transcript  of  said  judgment  shall 

"  have  been   docketed,   utxin   filing   with   him   a   satisfaction-piece, 

describing  the  judgment,  and  executed  as  follows: 

1.  Except  as  otherwise  prescribed  in  the  next  subdivision,  the 
satisfaction-piece  must  be  executed  by  the  party  in  whose  favor 
the  judgment  was  rendered,  or  his  executor  or  administrator;  or, 
if  it  is  made  within  two  years  after  the  entry  of  judgment,  or 
after  the  entry  of  final  judgment  or  order  of  affirmance,  by  the 
attorney  of  re<*ord  of  the  partj'.  But  where  the  authority  of 
the  attorney  has  been  revoked,  a  satisfaction  by  him  is  not  con- 
clusive, against  the  person  entitled  to  enforce  the  judgment,  in 
respect  to  a  person,  who  had  actual  notice  of  the  revocation, 
before  a  payment  on  the  judgment  was  made,  or  a  purchase  of 
property  bound  thereby  was  effected. 

2.  If  an  assignment  of  the  judgment,  executed  by  the  party 
in  whose  favor  it  was  rendered,  or  his  executor  or  administrator 
has  been  filed  in  the  clerk's  office  the  satisfaction-pie<»e  must  be 
executed  by  the  person,  who  appears,  from  the  assignment,  or 
from  the  last  of  the  subsequent  assignments,  if  any,  so  filed, 
showing  a  continuous  chain  of  title,  to  be  the  owner  of  the  judg- 
ment: or  by  his  executor  or  administrator. 

3.  If  the  .Hatisfa<*tion-piece  is  executed  by  an  attorney  in  fact, 
ill  behalf  of  a  person  authorized  to  execute  it,  other  than  the 
atlorney  of  record,  an  instrument,  containing  a  powrr  to  ac- 
knowledge the  satisfaction,   must  be  filed   with  the   satisfaction- 
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piece,  unless  it  has  been  recorded,  in  the  proper  book  for  record- 
ing deeda,  in  that  or  another  county;  in  wliich  case,  the  satis- 
faction-piece must  refer  to  the  record,  and  the  clerk  may,  for 
his  own  indemnity,  require  evidence  of  a  record  remaluiog  iu 
another  office. 

The  execution  of  each  satisfaction-piece  or  power  of  attorney 
must  be  acknowledged,  before  the  clerk,  or  hi*  deputy,  and  cer- 
tified by  bim  thereupon;  or  it  must  be  acknowledged  or  proved, 
and  certified,  iu  like  manner  as  a  deed  to  be  recorded  in  the 
county  where  it  is  filed. 

4.  Iu  the  absence  of  a  satisfaction  piece  under  any  of  the  fore- 
going provisions  of  this  section  the  docket  of  a  Judgment  must  ha 
canceled,  satisfied  aud  discharged  by  the  clerk  iu  whose  office 
the  judgment-roll  is  tiled  at  any  time  if  the  judgment  debtor,  or 
his  legal  representatives,  or  auy  other  person  sball  deposit  with 
such  clerk  a  sum  of  money  equal  to  the  amount  of  the  judgment, 
i\v  if  the  docket  shows  a  partial  satisfaction  thereof,  ^be  unpaid 
residue  thereof,  with  interest  to  the  time  of  such  deposit  and  iu 
addition  thereto  a  sum  equal  to  one  per  ceu^um  o^  said  Judgment 
or  unpaid  residue.  There  shall  be  delivered  to  such  clert  with 
such  a  deposit  a  cortificate  of  the  sheriff  of  the  same  county  dated 
on  the  day  of  such  deposit  t^at  no  execution  upon  the  judgment 
is  iu  his  hands.  Upon  any  such  payment  and  delivery  of  such 
certificate  the  clerk  shall  enter  upon  the  judgment  (pocket  the 
words  "  satisfied  and  discharged  by  deposit."  All  the  provisions 
of  section  twelve  hundred  and  sixty-seven  of  this  act,  so  far  as 
they  affect,  shall  be  applicable  to  this  subdivision  of  this  section, 
except  that  the  clerk  Of  a  county  with  whom  a  judgment  has 
been  docketed,  but  with  whom  the  judgment-roll  has  not  been 
filed,  before  filing  the  transcript  and  canceling  and  discharging 
the  docket  of  a  judgment  satisfied  of  record  pursuant  to  this 
subdivision  of  this  section,  shall  also  require  to  be  delivered  to 
him  in  addition  to  the  certificate  provided  for  in  section  twelve 
hundred  and  sixty-seven  of  this  act,  a  certificate  of  the  sheriff  of 
the  same  county  showing  that  no  execution  is  in  his  hands  or 
that  an  execution  is  in  his  hands  and  that  he  has  received  pay* 
ment  of  all  fees  to  which  he  would  by  law  be  entitled  if  be  ba4i 
collected  by  virtue  of  an  execution  the  amount  of  said  judgment 
or  unpaid  residue  thereof  with  interest.  It  shall  be  the  duty 
of  such  sheriff  to  accept  such  fees  without  payment  to  him  of  the 
amount  of  the  judgment  or  any  part  thereof,  upon  there  belnir 
delivered  to  him  a  certificate  of  the  clerk  with  whom  the  jndg- 
ment-roll  is  filed,  showing  that  the  judgment  has  been  satisfied  of 
record;  aud  it  shall  be  the  duty  of  auy  sheriff  to  give  any  ana 
all  certificates  reciuired  under  this  subdivision  of  this  section, 
upon  compliance  with  the  provisions  hereof  and  he  shall  be 
entitled  to  receive  fifty  cents  for  each  certificate.  All  deposits  of 
money  hereunder  shall  be  considered  as  paid  into  court  and  shall 
be  subject  to  the  provisions  of  the  code  of  civil  procedure  relative 
to  the  payment  of  money  into  court,  and  the  surrender  of  such 
money  by  uu  order  of  the  court.  The  additional  one  per  cent  am 
to  be  deposited  as  afoiesaid  shall  be  in  payment  of  all  fees  of  the 
financial  cUicer  of  th^.  city  or  county  with  whom  any  money  is  de- 
posited hereunder.  But  no  provision  of  this  subdivision  shall 
affect  the  right  of  the  judgment  creditor  to  appeal  from  the  jod^- 
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nient,  or  make  any   niotton  with  rospect   Ihoroto,   uor  sball  any 

proceediugs  oa  appeal  be  effected  by  this  subdivision. 

2  R.  S.  862,  H  22.  23  and  24  (2  Kdm.  375).  and  L.  1834.  cli.  202. 
if  1.  2  and  8  (4  Kdm.  622).  Am'cl  by  L.  1899,  cb.  95;  L.  1911,  cli.  590; 
L,  1913,  cb.  30.    lu  effecl  Bept.  1,  1913. 

f  laei.  Satlftfaction-iiiece    to    be    ariTen    on    payment    of 
Jadnriiieiit. 

The  person,  entitled  to  enforce  a  judgment,  mutjt  execute,  and 
aokuowlt'dge  before  the  proper  officer,  a  satisfaction-piece  thereof, 
at  the  request  of  the  judgment^  debtor,  or  of  a  person  interesieci 
in  the  prox>erty  bound  by  the  judgment,  upon  presentation  cf  a 
eatisfactlon-piece,  and  payment  of  the  sum  due  upon  tne  judg- 
ment, and  the  fees  allowed  by  law  for  taking  the  acknowledg- 
ment of  a  deed. 

Id.,    f    25    (2    Edm.    375),    am'd. 

1  1262.  [Am'd,  1895.]  Aiiiilgrnor  mmit  ackno^vlecigre  as- 
•larnment. 

A  person  who  has  heretofore  executed,  or  hereafter  executes, 
a  written  assignment  of  a  judgment,  owned  by  him,-  without 
acknowledging  the  execution  thereof,  before  an  officer  authorized 
to  take  the  acknowledgment  of  a  deed,  must  so  acknowledge  it, 
at  the  request  of  his  ass-ignee,  or  of  a  subsequent;  assignee  thereof, 
or  of  the  judgment  debtor,  upon  presentation  of  the  assignment, 
and  t)ayment  of  the  officer's  fees. 

L.    1895,    cb.    946. 

f  1263.  Aaalffnee  nvlko  !•  a  receiver,  etc.,  may  file  notice. 

A  resident  of  the  State,  or  d  J)er8on  having  an  office  within  the 
State,  for  the  regular  transaction  of  business,  in  person,  w^ho 
becomes  the  owner  of  a  judgment,  by  virtue  of  a  general  assign- 
ment for  the  benefit  of  creditors,  or  of  an  appointment  an  n 
re<-eiver,  or  trustee  or  assignee  of  an  insolvent  debtor  or  bank- 
rupt, may  file  with  the  clerk,  in  whose  office  the  judgment-roll  is 
filed,  a  notice  of  the  assignment^  or  of  his  appointment,  and  of 
his  ownership  of  the  judgment.  The  notice  must  be  subscribed 
by  him,  adding  to  his  signature  his  place  of  residence,  and  also, 
if  he  resides  without  the  State,  his  office  address.  A  notice  so 
filed  has  the  same  force  and  effect,  for  the  purposes  of  this 
article,  as  if  it  was  an  assignment  of  the  judgment. 

I.  1S<I4.  Kntry  In  docket,  nt>on  retarn  of  execution  iiat- 
ialled. 

Where  an  execution  is  returned,  wholly  or  partly  satisfied,  the 
clerk  must  make  an  entry  of  the  satisfaction,  or  partial  satisfac- 
tion, in  the  docket  of  the  judgment,  upon  which  it  was  issued. 
Thereupon  the  judgment  is  deemed  satisfied,  to  the  extent  of 
the  amount  returned  as  collected,  unless  the  return  is  vacated 
by  the  court. 

2  R.   S.   302.    S   26   (2  Edm.  375). 

f   1265.   Id.j   where   execution   returned   nnsaflafled. 

Where  an  execution  is  returned  wholly  unsatisfied,  the  clerk 
most  immediately  make,  in  the  docket  of  the  judgment.  \\]rn\ 
which  it  was  issued,  an  entry  of  the  fact,  stating  the  time  when 
the  execution  was  returned. 
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f   1200.  Sheriff  to  give  copy  of  aatlsfled  exocatton;  clerk 
to  enter  iiat  Intact  Ion. 

A  sheriff,  upon  boinj?  paid  the  full  amount  due  upon  an  execu- 
tion in  hlH  hand»,  must  immediately  indorse  thereupon  a  return 
of  satisfaction  thereof.  He  must  also  deliver,  to  the  persou 
making  the  payment,  upon  the  latter*s  request,  and  payment 
of  the  fees  allowed  by  law  therefor,  a  certified  copy  of  the 
execution,  and  of  the  return  of  satisfaction  thereupon:  which 
may  be  filed  with  the  clerk  of  the  same  county,  who  must  there- 
upon cancel  and  discharge  the  docket  of  (he  judgment,  as  if  the 
judgment-roll  was  filed  in  his  office,  and  the  execution  was  re- 
turned to  him,  as  satisficnl.  But  this  section  does  not  exonerate 
the  sheriff,  from  his  duty  to  return  the  execution,  to  the  clerk 
with  whom  the  judgment-roll  is  tiled. 

L.    ISOO,    oh.    0,    f    1    (4   E4lin.    GSro,   am'd.      See    I    1366. 

I   1267.  Docket  $  i^hen  to  be  dlacharffed  and  cancelled. 

The  clerk  of  a  county,  with  whom  a  judgment  has  been  dock- 
eted, must  cancel  and  discharge  the  docket  thereof,  upon  the 
filing,  with  him,  of  a  certificate  of  the  clerk,  with  whom  the 
judgment-roll  is  filed,  showing  that  the  judgment  has  been  re- 
versed, vacated,  or  satisfied  of  record;  or  the  certificate  of  the 
clerk  of  the  county,  with  whom  a  copy  of  an  execution,  and  of 
a  return  of  satisfaction  thereupon,  have  been  filed,  as  prescribed 
in  the  last  section,  showing  that  they  have  been  so  filed,  and  the 
docket  cancelled  and  discharged  accordingly. 

L.   1800,  oh.  6,   S  2,   and  L.  1844,   cb.   104.   f  5   (4  Edm.  627),  consolidated. 

§  I2as.  [Repealed  by  Ia  1900,  ch.  17.  See  Consolidated  Laws, 
tit.  Debtor  and  Creditor  Law,  §  150.] 

I   1260.  Poller   of    courts    reapectlnff  docket. 

A  court  of  record  has  the  same  power  and  jurisdiction,  con- 
cerning the  docket  of  its  judgments,  kept  by  a  county  clerk,  which 
it  has  concerning  the  docket,  kept  by  its  own  clerk.  It  may 
direct  that  such  a  docket  be  amended;  or  that  its  judgment,  there 
docketed,  be  docketed  nunc  pro  tunc. 

L.   1844.  ch.   104.   {   7   (4  Edm.  628).   am'd. 

I   1270.  Clerk   to  file   and   note   aaalirnment  of  Jndsnieitt. 

Upon  the  presentation,  to  the  clerk  of  a  court  of  record,  of  an 
assignment  of  a  judgment,  entered  in  his  oUlce,  executed  by  a 
person  entitled  to  satisfy  the  judgment,  as  prescribed  in  section 
I'JtJO  of  this  act,  and  otherwise  executed  as  prescribed  in  that 
section,  with  respect  to  a  satisfaction-piece,  and  upon  paymc^nt 
of  the  fees,  allowed  by  law,  for  filing  a  transcript,  and  docketing 
a  judgment  thereupon,  the  clerk  must  forthwith  file  the  assign- 
ment in  his  office,  and  make,  upon  the  docket  of  the  judgment, 
an  entry  of  the  fact,  and  of  the  day  of  filing;  or,  if  he  keeps  a 
separate  book  for  tne  entry  of  assignments  of  judgments,  an 
entry,  referring  to  the  page  of  the  book,  where  the  tiling  of  the 
assignment  is  noted. 

I  1271.     [Repealed,  1879.] 

S  1272.  To  what  Jadsmenta  and  execatlona  thia  article 
applies. 

This  article  applies  only  to  a  judgment,  wholly  or  partly  for 
a  sum  of  money,  or  directing  the  payment  of  a  sum  of  money; 
and  to  an  execution  issued  upon  such  a  judgment. 
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TITLE  n. 
Judgments  taken  without  proceM. 

Utlde  I.  Oonfesaloo  of  JadgmeDt. 

2.  SubmlMloo  bt  a  coQttoTeray.   apon  facts  admittt^ 

ARTIOLB    FIRST. 

Confession  of  judgment. 

8««r.  1273.  Judgment  may  be  confessed. 
1:274.  Statement;    form   thet-eof. 
11275.  Statement  to  be  filed,  and  judgment  entered. 
I27G.  Judgment-roll;  docketing  ana  euioicing  the  judgment, 

1277.  Execution,   where  the  judgment   Is  not  all  due. 

1278.  Confeailon  by  one  of  several  joint  debtors. 

S  1273.  [Am*d,  1877,  1.H97,  1909.]  Jatlirment  may  be 
eoBfenaed. 

A  jndfrment  by  confession  may  be  entered,  witbont  action, 
eltl'er  for  money  due  or  to  become  due.  or  to  se^nire  a  pers  >n 
nirainst  coiifinsrent  liability  in  behalf  of  the  defendant,  or  both, 
as  prescribed  in  this  article. 

To  P: — .  I  ."tSS:  L.  lf;97.  rh.  OS.  AmM  by  T..  1909.  ch.  OH.  AT-o  parMr 
r*«Knl<Mi  f>T  r.  1909.  ch.  19.  Seo  ronsolidated  I^wh.  tit.  Doineittic  Relatloim 
I^w.  S  iSl.  See  note  57  of  notes  of  Board  of  Statutory  Consolidation  at  end 
of    ciide. 

f  1274.  Statement  I  form  thereof. 

A  written  statement  must  be  made,  and  signed  by  the  defend* 
ant,  to  the  folIo^Ying  effect: 

1.  It  must  state  the  sum,  for  which  judgment  may  be  entertid, 
and  finthorize  the  entry  of  judgment  therefor. 

2.  If  the  judgment  to  be  confessed  is  for  money  due  or  to 
become  due,  it  must  state  concisely  the  facts,  out  of  which  the 
debt  arose;  and  must  show,  that  the  sum  confessed  therefor  is 
justly  due,   or  to  become  due. 

3.  If  the  judgment  to  be  confessed  is  for  the  purpose  of  secur- 
ing the  plaiutin,  against  a  contingent  linbiiity.  it  must  sttite 
concisely  the  facts,  constituting  the  liability;  and  must  show, 
that  the  sum  confessed  therefor  does  not  exceed  the  amount 
of  the  liability. 

The  statement  must  be  verified  by  the  oath  of  the  defendant, 
to  the  effect,  that  the  matters  of  fact  therein  set  forth  are  true. 

Id.,  i  383.  am*d. 

f  127S.  [Am*d,  1808,  1016.]  Statement  to  be  tiled,  and  Jadff- 
naeat  entered. 

At  any  time  within  three  years  after  the  statement  is  verified, 
it  may  be  filed  with  the  county  clerk  of  the  county  of  which  the 
defendant  was^  a  resident  at  the  time  of  making  such  statement, 
or,  where  the  sum,  for  which  judgment  i.s  confessed,  does  not 
exceed  two  thousand  dollars,  exclusive  of  interest  from  the  time 
of  making  the  statement,  with  the  clerk  of  the  city  court  of  the 
city  of  New  York,  provided,  however,  that  the  defendant  at  time 
of  making  such  statement  was  a  resident  of  the  city  of  New  York. 
Thereupon  the  clerk  must  enter,  in  like  manner  as  a  judgment  is 
entered   in  an  action,  a  judgment   for  the  sum  confessed,  with 
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costs,  which  be  mast  tax,  to  the  amount  of  fifteen  dollars,  be- 
sides disbursements  taxable  in  an  action.  If  the  statement  is 
filed  with  a  county  clerk,  the  .iud^meut  must  be  entered  in  the 
supreme  court:  if  it  is  filed  with  the  ch'rk  of  another  court, 
specified  in  this  scH'tion,  the  judgment  must  be  entered  in  the 
court  of  which  he  is  clerk.  But  a  judgment  shall  not  be  entered 
upon  such  a  statement,  after  the  defendant's  death. 

Co.  Proc..  8  384,  nrnt  sentence.    Am*d  bj  L.  1895,  ch.  946;  L.  1916.  ch.  638 
m  eflTdct  Sept.  1,  1916. 

8   1270.   [Am>a,     1879.]    Jvdffmeni*roli|     docketing     and 
enforclug:    tbe   Jttdariuelit. 

< 

The  clerk,  immediately  after  entering  the  judgment,  must 
attach  together  and  liie  the  statement,  as  yerified,  and  a  copy 
of  the  judgment;  which  constitute  the  judgment-roll.  The  juas- 
mont  may  be  docketed,  and  enforced  against  property,  in  the 
same  manner,  and  with  the  same  ctfect,  as  a  judgment  in  aQ 
action,  rendered  in  the  same  court;  and  each  provision  of  law, 
relating  to  a  judgment  in  an  action,  and  the  proceedings  subse- 
quent thereto,  apply  to  a  judgment  thus  taken. 
Id.,  a  384.  second  and  third  sentences  am'd. 

I  1277.  Execatl4>n  where    the    JndArntent    la   not    all    d.v«. 

Where  the  debt,  for  which  the  judgment  is  rendered,  is  not 
all  due,  execution  may  be  issued,  ujion  the  Judgment,  for  tne 
collection  of  the  sum  which  has  become  due.  The  execution 
must  be  in  the  form  prescribed  by  law,  for  an  execution  upon  a 
judgment  for  the  full  amount  recovered;  but  the  person,  whose 
name  is  subscribed  to  it,  must  indorse  thereupon  a  direction  to 
the  sheriff,  to  collect  only  the  sum  due,  stating  the  amontit 
thereof,  with  interest  thereon,  and  the  costs  of  the  judgment. 
Notwithstanding  the  issuing  and  coIl«*ction  of  such  an  execution, 
the  Judgment  shall  remain,  as  security  for  the  sum  or  sums  to 
become  due,  after  the  execution  is  issued.  When  a  further  sum 
becomes  due,  an  execution  may,  in  like  manner,  be  issued  for 
the  collection  thereof;  and  successive  executions  may  be  issued^ 
as  further  sums  become  due.  , 

Id.,  remainder  of  {  3S4. 

(  1278.  Contennloii    liy    one   of   several   Joint   debtors. 

One  or  more  joint  debtors  may  confess  a  judgment  for  a  joint 
debt,  due  or  to  become  due.  Where  all  the  joint  debtors  do  not 
unite  in  the  confession,  the  judgment  must  be  entered  and  en- 
forced against  those  only  who  confessed  it;  and  It  is  not  (I  bar 
to  an  action  against  all  the  joint  debtors,  upon  the  same  demand. 
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ARTICLB   SBCOND. 

8vbmi$non  of  a  controversy,  upon  facts*  admitted, 

Mme.  1S7B.  GontroTftriy.    how    rabmltted    without    proceM. 

1280.  Papers   to  be  filed;   controTeny  tbereupon    b«com«8   an   actloa. 

1281.  Sabeeqcent  proceedlngB  regulated. 

I  1279.  Controversy,    bow    anbmitted    -vrithoot    proceaa. 

The  parties  tt>  a  question  in  difference,  which  might  be  the 
subject  of  an  action,  being  of  full  age,  may  agree  upon  a  case, 
containing  a  statement  of  the  facts,  upon  which  the  coutroyersy 
depends:  and  may  present  a  written  submission  thereof  to  a 
court  of  record,  which  \\ould  have  jurisdiction  of  an  action, 
brought  for  the  same  cause.  The  case  must  be  accompanied 
with  the  affidavit  of  one  of  tne  parties,  to  the  effect,  that  the 
controTersy  is  real;  and  that  the  submission  is  made  in  good 
faith«  for  the  purpose  of  determining  the  rights  of  the  parties. 
The  Rubmission  must  be  acknowledged  or  proved,  and  certified, 
iu  like  manner  as  a  deed,  to  be  recorded  in  the  county  where 
it  is  filed. 

Go.  Proc.,  part  of  |  372,   am'd. 

§  1280.  Papers  to  be  filed;  controversy  tberenpon  be- 
eomes  an  action. 

The  case,  submission,  and  affidavit,  must  l>e  filed  in  the  office 
of  the  clerk  of  the  court  to  which  the  submission  is  made.(l)  If 
the  submission  is  made  to  the  supreme  court,  they  must  be  filed 
in  ttie  office  of  the  county  clerk,  if  any,  L:pecified  in  the  submis- 
sion; if  no  county  clerk  is  so  specified,  tlu'3*  may  be  filed  in  the 
office  of  any  county  clerk.  The  filing  is  a  presentation  of  the 
submission;  and  thenceforth  the  controversy  becomes  an  action; 
and  each  provision  of  law,  relating  to  a  proceeding  in  an  action* 
applies  to  the  subsequent  proceedings  therein  except  as  otherwise 
prescribed  in  the  next  sction. 

(1)  New.  Bemainder  U  vabatltuted  for  Go.  Proc,  I  874,  and  part  of  fl  879 
jmd    373. 

f  1281.    [Am'd,  1806,  IWW.J    Sabaeqnent  proeeedtnara  reoro- 
lated. 

An  order  of  arrest,  a  temporary  injunction,  or  a  warrant  of 
attachment,  cannot  be  granted  in  such  an  action;  the  costs 
thereof  are  always  in  the  discretion  of  the  court,  but  conts  can- 
not be  taxed,  for  any  proceedings  before  notice  of  trial;  the  action 
must  be  tried  by  the  court,  upon  the  case  alone;  and  the  case, 
submission,  affidavit,  and  a  certified  copy  of  the  judgment,  and 
of  any  order  or  paper  necessarily  affecting  the  judgint>nt,  con- 
Ktitute  the  judgment  roll.  If  the  action  is  in  the  supreme  court 
it  niiist  be  tried  nnd  judgment  rendered  by  the  appellate  division 
thereof,  and  if  in  the  city  court  of  the  city  of  New  Yorki,  it 
mu:;t  be  tried  and  judgment  rendered  at  the  general  term  thereof. 
If  the  statement  of  facts  contained  in  the  case,  is  not  sufficient 
to  enable  the  court  to'  render  judgment,  an  order  must  be  made 
21  ^cott 
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dismissing  the  subiuissiouy  without  costH  to  either  party;  uuless 
the  court  permits  the  parties,  or,  in  a  proper  case  their  repre- 
^ient^itives,  to  file  an  additional  statement,  Vhich  it  may  do,  in  its 
discretion,  without  prejudice  to  the  original  statement 

L.  1885,  oh.  9M ;  L.  1899,  oh.  536.    In  affect  lUv  5. 1899. 
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c.  11,  t.  8  VACATING  JUDGMENT.  %i  1288-84 

TITLE  ill. 

Vacating  or  setting  aside  a  judginent,  fcr   irregularity  ox 

erior  in  fact. 

Sec.  1282.  Motion  to  iet  aflld#  Judgiti«iit  tor  Irregvlarlty ;    wben  Jt  may   be 
btard. 
1288.  Motion  to  pat  aside  Judgment  for  error  in  fact;   when  It  may  b« 

fade  b;  party. 
;    after   a    party's    death. 
:    by   a    peMon   not  a   party. 

1286.  Id.;   when  several  parties  are  entitled   to  move. 

1287.  To  whom   notice  of   the  motion   must   be   g.ven. 

1288.  Id.;   wben   real  property  lecovered  by  the  Judgment  baa  been  OOB- 

1288.  HoW  notice  given  nnder  tbia  title. 

1290.  Within  What  time  motWn  to  be  made. 

1291.  KxcepUona  in  cases  of  disability. 

1292.  Restitution;    when    directed. 

i  1282.  Motion  to  met  aslAe  Jnctffineilt  for  Irreffnlitrltrt 
vrheii  it  mmy  be  heard. 

A  motion  to  set  aside  a  final  judgment,  for  irregularity,  shall 
not  be  beard,  after  the  expii'ation  of  one  year  ^ince  the  filing 
<)f  the  judgment-roll;  unless  notice  thereof  is  given  for  a  day 
within  the  year,  and  either  the  hearing  is  adjourned,  by  one  or 
tnore  orderu,  until  after  the  expiration  of  the  year;  or  the  term, 
for  whfbh  it  is  thus  noticed,  is  not  held.  In  the  latter  event. 
the  motion  may  be  re-noticed  for,  and  heard  at,  the  next  term 
St  which  it  can  be  made,  held  not  less  than  ten  days  after  the 
day,  when  the  first  term  was  apiiointed  to  be  held. 
2  B.  S.  369.  i  2  (2  Bdm.  371).   remodeUed.     See  S  734. 

1  1283.  Mo^tion  to  met  aMlAe  Jndirinent  for  error  In  fact| 
Wlien  it  may  be  made  br  partr- 

A  motion  to  set  i*3ide  a  final  judgment,  rendered  in  a  cotirt  of 
fpoord,  for  error  In  fact,  not  arising  npon  the  trial,  may  be  made 
by  the  party  against  whom  it  is  rendered;  or.  if  an  exocntioit 
ball  not  been  iasued  thereon,  ^and  the  judgment  has  not  been 
wholly  or  partly  satisfied  or  enforced,  by  the  party  in  whose 
favor  it  is  rendered,    (See  §  1290-^ 

2  B.   8.  fiOl.  parta  of  6i  2  and  3  (2  Edm.  613),  consolidated  and  am*d. 

I  1S84»  Id. I  after  a  party'*  death. 

A  like  motion  may  be  made,  after  the  death  of  a  party  enti- 
tled to  make  it,  as  prescribed  in  the  last  section,  by  the  following 
persons: 

1.  Where  the  judgment  awards  a  sum  of  money,  or  a  chattel, 
or  an  interest  in  real  property,  which  is  declared  bv  law  to  be 
assets,  the  motion  may  be  made  by  his  executor  or  administrator. 

2.  Where  the  judgment  awards  real  property,  or  the  possession 
thereof,  or  where  the  title  to  or  an  estate  or  interest  in  real 
property  ig  determined  or  affected  thereby,  the  motion  may  bo 
made  by  the  heir  of  the  decedent,  to  whom  the  real  property 
descended,  or  might  have  descended,  or  by  the  person  to  whom 

he  devised  it. 

3.  Where  the  judgment  is  rendered  against  or  in  favor  of  two 
or  more  per.sonrt,  the  motion  may  be  made,  jointly,  by  the 
surriTor,  Attd  the  berson  who  would  have  been  entitled  to  make 
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:t,  if  the  judgment  had  been  rendered  in  favor  of  or  asrainst  the 
decedent  only. 

2  B.  S.  591,  S  2,  sabd.  2  and  S,  and  S  6,  conmlidated. 

I  1285*  Id.  I  hy  a  person  not  a  i»ariy. 

A  motion  may  be  made,  either  before  or  after  the  death  of  the 
defendant,  by  a  person,  who  is  not  a  party,  to  set  aside,  for  error 
in  fact,  not  arising  upon  the  trial,  a  judgment,  rendered  in  an 
action  against  a  tenant  for  life,  or  for  years,  awarding  real 
property,  or  the  possession  of  real  property,  in  which  the  person 
making  the  motion  has  an  estate,  or  interest,  in  reverslofi  or 
remainder. 

Id.,  i  2,  anbd.  4,  ramodelled. 

f  1280,  Id.y  when  aeveral  parties  are  entitled  to   ntove. 

Where  two  or  more  persons  are  entitled  to  move  to  set  aside 
a  judgment,  as  prescribed  in  the  last  three  sections,  one  or  more 
of  them  may  move  separately;  but,  in  that  case,  notice  of  the 
motion  must  be  given  to  those  who  do  not  join  therein,  in  like 
manner  as  if  they  were  adverse  parties. 

Sabatltute  for  2  R.  S.  592.  ff  7-17. 

§  1287.  To   -vrhom  notice    of  the   ntotion   mast   be   ■ri'ven. 

Notice  of  a  motion  to  set  aside  a  final  judgment,  for  error  |n 
fact,  not  arising  upon  the  trio!,  must  be  given  to  the  adverse 
party,  or,  in  case  of  his  death,  to  each  person  who  might  hav^ 
moved,  as  against  the  moving  party,  to  set  aside  the  judgment 
for  the  same  cause,  as  prescribed  in  this  titled)  Where,  the 
amotion  is  made  by  the  party  against  whom  the  judgment  i» 
rendered,  or  by  his  heir,  devisee,  executor,  or  admin istrator, 
service  of  the  notice,  upon  the  attorney  of  record  for  the  partj, 
in  whose  favor  the  judgment  is  rendered,  has  the  like  effect,  as 
if  it  was  served  upon  the  party. (2) 

(1)  Id.,  the  Butwtance  of  9  19,  except  the  laat  danae  of  faubd.  8  thereof. 
(2)   New. 

I  1288.  Id.;  "When  real  property  recovered  by  the  |nd«r^ 
n&ent   has  been  con-veyed. 

Where  the  judgment  awards  real  property,  or  the  possession 
thereof,  or  where  the  title  to,  or  an  estate  or  interest  in.  real 
property  is  determined  or  affected  thereby,  and  the  real  property, 
or  estate  or  Interest  therein,  has  been  conveyed,  by  the  adverse 
party,  more  than  eight  days  before  the  hearing  of  the  motion, 
notice  of  the  motion  must  also  be  given  to  each  actual  occa|(ani 
of  the  property,  claiming  under  the  conveyance. 

2  R.   S.  592,   remainder  of  i   19. 

S  1289.  How  notice  ariven  under  this  title. 

Notice  must  be  given,  in  a  case  specified  in  this  title,  by  per* 
Bonal  service  of  a  written  notice,  or  of  an  order  to  show  cause 
why  the  motion  should  not  be  granted;  or,  if  a  person  entitled  to 
notice  cannot,  with  due  diligence,  be  found  within  the  State, 
in  any  manner  which  the  court,  or  a  judge  thereof,  directs  in 
an  order  to  show  cause,  or  which  the  court  directs  in  a  subse- 
quent  order. 

§  1290.  AVithin    what  time  motion   to  be   made. 

A  motion  to  set  aside  a  final  judgment,  for  error  In  fact,  not 
arising  upon  the  trial,  shall  not  be  heard,  except  as  specified 
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in  the  next  section,  after  the  expiration  of  two  years  since  the 
fiiing  of  the  judgment-roll,  unless  notice  thereof  is  given,  for  a 
day  within  the  two  years;  and  either  the  hearing  is  adjourned, 
by  one  or  more  orders,  until  after  the  expiration  of  the  two 
years;  or  the  term,  for  which  it  is  thus  noticed,  is  not  held.  In 
the  latter  event,  the  motion  may  be  re-noticed  for,  and  heard 
at,  the  next  term  at  which  it  can  be  made,  held  not  less  than, 
ten  days  after  the  day,  wh£n  the  first  term  was  appointed  to 
be  held. 

f  1281.  Exceptions  In  casea  of  dlaablllty. 

If  the  person,  against  whom  the  judgment  is  rendered,  is,  at 
the  time  of  filing  the  judgment-roll,  either 

1.  Within  the  age  of  twenty-one  years;  or 

2.  Insane;  or 

3.  Imprisoned  on  a  criminal  charge,  or  In  execution,  upon  con- 
Tiction  of  a  criminal  offence,  for  a  term  less  than  for  life^ 

The  time  of  such  a  disability  is  not  a  part  of  the  time,  limited 
by  the  last  section;  except  that  the  time,  within  which  the  motion 
may  be  heard,  cannot  be  extended  more  than  fiye  years  by  such 
a  disability,  nor,  in  any  case,  more  than  one  year  after  the 
disability  ceases. 

From  2  B.  S.  504.  §|  22  and  24. 

i  1282.  Reatltntlon)   vrhen    directed. 

Where  a  judgment  is  set  aside  for  any  cause,  upon  motion, 
the  court  may  direct  and  enforce  restitution,  in  like  manner,  with 
like  effect,  and  subject  to  the  same  conditions,  as  where  a  judg- 
ment is  rerersed  upon  appeal. 

9t9  9  1328,  post. 
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CHAPTER  XII. 
Appeals. 

tITLB  l«— Cl«ier»1  Prtiii Iobi,  BeUtt»ff  to  the  ipp«aU  ProrMH  9n  Im  Ikti 

Chapter. 

TITLB  II.— Appeal  to  the  Covrt  of  Appeals. 
TITLE  Illi— Appeal  to  the  Svprome  Coart  ft'op  ma  loFerior  Court. 
TITLE  IT.— Appeal  to  the  Appellato  DliiitoB  of  the  Sapreso  Cosru 
TITLE    Y.— Appeal  From  a  Determlafttlofe  la  %  8peel*l  Frooeedlfef . 

TITLE  I. 

Oersral  provisions^  relating  to  tlie  appeals  provided  for  i» 

this  chapter. 

Skv    12d3.  Write  of   error   abolished. 

1294.  When  party  may  appeal. 

1206.  Parties  to  appeal:  bow  designated.    Title  of  eanae. 

1296.  When  a  person  entitled  to  become  a  party  may  appeaL 

1297.  Appeal  when  adretse   party  baa  died. 

1298.  Proceedings,  when  party  dies  pending  appeal. 
1309.  OMer  of  babstitatlon. 

1300.  Appeal,    ho\r  taken. 

1801.  When  notice  of  appeal  to  specify  interlocotory  Judsmevl.  etc. 

1302.  Proceedlnfcs,  If  attorney  or  party  pot  fottod. 

1303.  Defects  In  proceedings  may  be  ^applied. 

1304.  Order    appealed    from    must    be    entered.    Proceedtnga    to    eompej 

entry. 

1306.  Security  may.be  waived. 

1306.  Deposit  In  lieu  of  undertaking. 

1307.  rndortaklng   must   be   filed. 

1308.  New  undertaking  to  be  given,   when  suretiea  are  Insolvent,  etc. 

1309.  Action  upon  undertaking,   when  not  to  be  brought. 

1310.  When  appeal  stays  proceedings;  effect   thereof. 

1311.  Levy  upon  personal  property,   when  superseded  by  appeal. 

1312.  Court  mr.y  limit  amount  of  security  In  certain ,  cases. 

1313.  No  security  n«»ce8«ary,  on  appeal  by  the   people,  etc. 

1314.  Id.;  on  appeal  by  a  domestic  municipal  corporation. 

1315.  Papers  to  be  transmitted   to   appellate  court. 

1316.  Interlocutory  Judgment,   or   Intermediate  order,    may  be   review^ 

1317.  Judgment  or  order  on  appeal. 

ISlfi.  When  no  appeal  lies  from  Judgment  of  reversal. 
1319.  Mode  of  enforcing  affirmed  or  modified  Judgment. 
1.320.  Id.:   as  to  order. 

1321.  Mode   of  cancelling  docket   of  reversed  or  modified  Jndgment. 

1322.  Id.:  when  reversal,  etc.,  was  by  court  of  appeals. 

1323.  Restitution:  when  awarded. 

1323a.  lU'mnrktt  or  comments  of  jndge,  duly  excepted  to,   shall   be  sab* 
Ject  to  revUw. 

3   12»a.  ll^rlts   of  error  abollnbed. 

The  writ  of  error  in  a  civil  action  or  special  proceeding  has 
been  ubolislied. 

Substituted   r<ir  Co.-  Proc.,   S   333.  and   the  first  sentence  of  |  457. 

f  1294.  IVhen   party*   may  appeal. 

A  party  apicrriovrd  may  appeal,  in  n  case  prescribed  in  this 
clmptc;-.  except  nliere  the  judgment  or  order,  of  which  he  com- 
plains, wa.s  rendered  or  made  ujioii  his  default. 

Oo.   Proc.,   S  325.  amM  by  n«1<1lii?  the  final  claaHe.    See  S  2608. 
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f    1295..  Partlen     to     uppealf     how     deiilgriiated.    Title     of 

The  party  or  person  appealing  is  designated  as  the  appellant, 
and  the  adverse  party  us  lUe  respondeat.  After  an  appeal  is 
taken  to  another  court,  the  name  of  the  appellate  court  mifst  be 
substituted,  for  that  of  the  court  below,  in  the  title  of  the  action 
or  special  proceediug,  and  in  any  case,  the  name  of  the  county, 
if  it  is  mentioned,  may  be  omitted /olherwise  the  title  shall  not 
be  changed,  in  consequence  of  the  appeal. 

Co.  Proc.  f  326,  am'd. 

§  1291$.  When  a  person  entitled  to  become  a  party  may 
appeal. 

A  person  aggrieved,  who  is  not  a  party,  but  is  entitled  by  law 
to  be  substituted,  in  place  of  a  party;  or  who  has  acquired,  since 
the  making  of  the  order,  or  the  rendering  of  the  judgment  ap- 
pealed from,  an  interest,  which  would  have  entitled  him  to  be 
so  substituted,  if  it  had  been  previously  acquired,  may  also  ap- 
fieal.  as  pres^crilied  in  thi^i  chapter,  for  an  appeal  by  a  party.  But 
the  appeal  cannot  be  heard,  until  he  has  been  substituted  in  place 
of  the  party;  and  if  he  unreasonably  neglects  to  procure  an  order 
of  substitution,  the  appeal  may  be  dismissed,  upon  motion  of  the 
respondent.     (See  S  2509.) 

f  190T.  Appeal  vrhen  adverse  party  has  filed. 

Where  the  adverse  party  has  died,  since  the  making  of  the 
order,  or  the  renderingof  the  judgment  appealed  from,  or  where 
the  judgment  appealed  from  was  rendered,  after  his  death,  in  a 
case  prescribed  by  law,  an  appeal  may  be  taken,  ns  if  he  was 
living;  but  it  cannot  be  heard,  until  the  heir,  devisee,  executor,  or 
administrator,  as  the  case  requires,  has  been  substituted  as  the 
respondent.  In  such  a  case,  an  undertaking  required  to  perfect 
the  appeal,  or  to  stay  the  execution  of  the  judgment  or  order 
appealed  from,  must  recite  the  fact  of  the  adverse  party's  death; 
and  the  undertaking  enures,  after  substitution,  to  the  benefit  of 
the  person  substituted. 

9  1286.  [Am'd,  18T7.]  Proceedinars,  when  party  dies 
pendiaar  appeal. 

Where  either  party  to  an  appeal  dies,  before  the  appeal 
is  heard,  or  has  heretofore  diea,  and  the  appeal  has  not  be.  n 
beard,  if  an  order,  substituting  another  person  in  his  place, 
is  not  made,  within  three  months  after  his  death,  or,  where 
he  has  heretofore  died,  within  three  months  after  this  seoti<r! 
takes  efifect,  the  court,  in  which  the  appeal  is  pending,  may,  in 
its  discretion,  make  an  order,  requiring  all  persons  interested  in 
the  decedent's  estate,  to  show  cause  before  it,  why  the  judgment 
or  order  appealed  from  should  not  be  reversed  or  affirmed,  or 
the  appeal  dismissed,  as  the  case  requires.  The  order  must 
specify  a  day,  when  cause  is  to  be  shown,  which  must  be  not 
less  than  six  months  after  making  the  order;  and  it  must  desig-, 
nate  the  mode  of  giving  notice  to  the  persons  interested.  Upon. 
the  return  day  of  the  order,  or  at  a  subsequent  day,  appointed 
by  the  court,  if  the  proper  person  has  not  been  substituted,  the 
court,  upon  proof,  by  affidavit,  that  notice  has  been  given,  ns 
reQaired   by  the  order,  may  reverse  or  affirm  the  judgment  or 
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order  appealeil  from,  or  disiiiiss  tho  appeal,  or  make  such  further 
order  in  the  premises,  as  the  case  requires. 

Substitute  for  Co.   Proc,   part  of  |   121. 

;  1209.  Order   of  subiitltatioii. 

Where  the  appeal  is  from  one  court  to  another,  an  application 
for  an  order  or  substitution,  as  proscribed  by  tiic  last  three 
sections,  niu.^t  be  made  to  the  appellate  court.  Where  personal 
service  of  notice  of  application  for  an  order  has  been  made, 
within  the  State,  upon  the  proper  rei)resentative  of  the  dece- 
dent, an  order  of  substitution  may  be  made,  upon  the  application 
of  the  surviving  party. 

g  1300.   [Am*d,   1809.]      Appeal,   how  taken. 

An  appeal  must  be  taken,  by  servinff.  upon  the  attorney  tor 
the  adverse  party,  as  prescribed  in  article  third  of  title*  sixth  of 
chapter  eighth. of  this  act,  and  upon  the  clerk,  with  whom  the 
judgment  or  order  appealed  from  is  entered,  by  filiii»;  it*  in  his 
<»Llce,  a  written  notice,  to  the  effect,  tint  the  appeiiant  appeals 
from  the  judgment  or  order,  or  from  a  spe<'ified  part  there<if. 
Upon  an  appeal  to  the  court  of  appeals  fnmi  an  order  of  the 
appellate  division,  made  upon  an  appeal  from  the  surrogates' 
court,  the  notice  of  appeal  shall  be  filed  with  the  clerk  of  the 
surrogates'  court. 

Co.  Proc.,  §  h27,  first  sentfnco.  Am'd  by  L.  1009,  ch.  410.  In  elTect 
Bept.    1,    1909.    Sra   I    2574. 

f  1301.  liVlieii  notlee  of  appeal  to  specify  interlooiit«»ry 
Jiidffineat,   etc. 

Where  the  appeal  is  from  a  final  judgment,  or  from  a  final 
order  in  a  special  proceeding,  and  the  appellant  intends  to  brins 
up,  for  review  thereupon,  an  interlocutory  judgment,  or  an  inter- 
mediate order,  he  must,  in  the  notice  of  api)eal,  distinctly  specify 
the  interlocutory  judgment,  or  intermediate  order,  to  be  reviewed. 

See  §§   1316  and  1317,   post. 

§  1802.  Proceedlnva,  If  attorney  or  party  not  found. 

If  the  attorney  for  the  adverse  party  is  dead;  or  if  he  haa 
been  removed,  and  notice  of  the  removal  has  been  served  upoQ 
the  appellant's  attorney,  and  another  attorney  has  not  been  sub- 
stituted in  his  place;  or  if,  for  any  reason,  service  of  a  notice 
of  appeal,  upon  the  proper  attorney  for  the  adverse  party,  can- 
not, with  due  diligence,  be  made  within  the  State,  the  notice 
of  appeal  may  be  served  upon  the  respondent,  in  the  manner 
prescribed  by  law  for  serving  it  upon  an  attorney.  If  personal 
service  upcn  the  respondent  cannot,  with  due  diligence,  be  so 
made  within  the  State,  the  notice  of  appeal  may  be  served 
upon  him,  and  notice  of  the  subsequent  proceedings  may  hv 
given  to  him,  as  directed  by  a  judge  of  the  court,  in  or  to  which 
the  appeal  is  taken. 

§  1303.  DefectB  In  proceeding-**  may  be  aappUed. 

Where  the  appellant,  seasonably  and  in  good  faith,  serves  *tmT 
notice  of  appeal,  either  upon  the  clerk  or  upon  the  adverse  p/*rtv 
or  his   attorney,    but   omits,   through   mistake,    inadvertence,  or 
excusable  neglect,  to  serve  it  upon  the  other,  or  to  do  any  other 
act,   necessary  to  perfect  the  appeal,   or  to  stay  the  execution 

u.  V  J"agment  or  order  appealed  from;  the  court,  in  or  to 
which  the  appeal  is  taken,  upon  proof,  by  aflfdavit.  of  the  facts, 
may,  m  its  discretion,  permit  the  omission  to  be  supplied,  or  an 
amendment  to  be  made,  upon  such  terms  as  jaati«e  requires. 

Co.     Proc..    part  of  I  327.   aro'd. 


*  So  in  nricinal. 
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f  13<K*.  Order  appealed  from  muMt  be  entered.  Proceed- 
imsM  to  eompel  entry. 

An  appeal  cannot  be  taken  from  an  order  made  by  a  judge,  out 
of  court,  until  it  in  oiiieied  iu  tlie  uttico  of  Ibe  proper  clerk. 
Where  such  an  order  has  not  Leeii  to  I'lilereil.  or  the  papers, 
upon  which  it  was  fouiidiHi,  have  not  boeu  bled  in  the  same 
clerk*8  office,  the  judge  \v!io  made  it,  or,  if  be  is  abseut,  or  unable 
or  disqualified  to  net,  a  juu^e  of  tlie  court,  in  or  to  which  an 
appeal  therefrom  icsiy  Le  taken,  muist,  upou  the  application  of 
a  party  or  other  iK-i>on,  oiitiilcd  to  take  such  an  api)eal,  make 
an  order,  requiring  the  omission  to  be  supplied,  within  a  specified 
time  after  service  of  a  copy  of  the  order  made  by  him.  Upou 
proof,  by  aflidavit,  that  a  copy  of  the  latter  order  has  been 
serTed,  and  that  the  omission  has  not  been  supplied,  the  same 
judge  may  make,  upon  notice,  an  order  revoking  and  annulling 
the  original  order.  The  provisions  of  the  last  section  but  one 
apply  to  the  service  of  an  order,  or  a  notice,  as  prescribed 
in  this  section. 

Satwtltnte  for  portions  of  Co.  Proc,  i  350. 

I  130S.  Security  may  be  'vraived* 

An  undertaking,  which  the  appellant  is  required,  by  this  chap- 
ter, to  give,  or  any  other  act  which  he  is  so  required  to  do,  for 
the  security  of  the  respondent,  may  be  waived  by  the  written 
consent  of  the  respondent. 

Oo.    Proc.,    I    8S4,    last   sentence,    am'd. 

i  1306.  Depoiilty  In  lien  of  nndertalclngr. 

Where  the  appellant  is  required,  by  this  chapter,  to  give  an 
ondertaking.  he  may,  in  lieu  thereof,  deposit  with  the  clerk,  with 
whom  the  judgment  or  order  appealed  from  is  entered,  a  sum 
of  money,  equal  to  the  amount  for  which  the  undertaking  is 
required  to  be  given.  The  deposit  has  the  same  effect,  as  filing 
the  undertaking;  and  notice  that  it  has  been  made,  has  the 
same  effect,  as  notice  of  the  filing  and  service  of  a  copy  of  the 
undertaking.  The  court,  wherein  the  appeal  is  pending,  may 
iirect  the  mode,  in  which  the  money  shall  be  kept  and  disposed 
of,  during  the  pendency,  or  after  the  determination  of  the  appeaL 

Itl.,  part  of  i  335,  air'd. 

S  1307.   [Ani*d,    11)1 0.]       Undertaklniir    mast    be    filed* 

An  undertaking,  given  as  prescribed  in  this  cht^i^u..   .    :-i   1..* 
fih  d  with  the  tlerk,  with  whom  the  judf^mcnt  or  ordiT  .ijm).'j«'»  .1 
from   is   entered,    e.xctpt   that   upon   nn    apiual    t(»    tho    v'n\r> 
appeals  the  undertaking  must  be  filed  with  the  clerk  oi'  fin 
wherein  the  original  judgment  or  order  was  ont*^rfd. 

Id.,   f  .743.   first  sentence.     See  Rale  4.     Am'd,  L.   1010,  ch.   682.    In  effect 
Sept.  1,   1010. 

g  1308.  [Am'd,  IHUB.]  TVew  nndertaklnir  to  be  ariT-en, 
vrhen    sureties    are    Insolvent^   etc. 

The  court,  in  which  the  appeal  is  pending,  upon  satisfactory 
proof,  by  affidavit,  that  since  the  execution  of  an  undertaking, 
given  as  prescribed  in  this  chapter,  one  or  more  of  the  sureties 
therein  have  become  Insolvent;  or  that  his  or  their  circumstances 
have  be<'onie  so  precarious,  that  there  is  reason  to  apprehend, 
that  the  undertaking  is  not  sufficient  for  the  security  of  tne 
respondent;  may  make  an  order,  requiring  the  appellant  to  file 
a  new  undertaking,  and  to  serve  a  copy  thereof,  as  required  with 
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respect  to  the  original  undertaking.  If  the  appellant  fails  so  to 
do,  within  twenty  days  after  the  service  of  a  copy  of  the  oider, 
or  such  further  time  as  the  court  allows,  the  appeal  must  be 
dismissed,  or  the  order  or  judgment,  from  which  the  appeal  is 
taken,  must  be  executed,  as  if  the  original  undertaking  had  not 
ftx^en  giyen. 
Go.  Proc,  part  of  §  336,  am'd;  L.  1886,  ch.  946. 

S    1309.    [Am'd,      1804.]    Action   upon   ttndertaklniT;  wbem 
not  to  be  bronflrlit. 

An  action  shall  not  be  maintained,  upon  an  undertaking,  giyen 
upon  an  appeal,  taken  us  prescribed  in  title  third,  fourth  or  tifth 
of  this  chapter,  until  ten  days  have  expired,  since  the  service, 
upon  the  attorney  for  the  appellant,  and  upon  the  sureties  on  such 
undertaking,  of  a  written  notice  of  the  entry  of  a  judgment  or 
order,  afCrmlug  the  judgment  or  order  appealed  from,  or  dis- 
missing the  appeal,  Such  service  may  be  made  by  mailing  suofa 
notice  in  a  postpaid  wrapper  addressed  to  said  surety  or  sureties,- 
at  the  last  known  post-otfice  address  of  such  surety  or  sureties. 
Where  an  appeal  to  the  court  of  appeals,  from  that  judgment  or 
order,  i»  peit'ected,  and  security  is  given  tliereupon,  to  stay  the 
execution  of  the  judgment  or  order  appealed  from,  an  action 
shall  not  be  maintained  upon  the  undertaking,  given  upon  the 
preceding  appeal,  until  after  the  final  determination  of  the  appeal 
to  the  court  of  appeals. 

L.   18M,   eh.  108. 

i  1310.    [Am*d,  1K85,  1898,  1917.]    When  appeal  stays  pro- 
eeedlnirsi  effe«t  thereof* 

Where  an  appeal  to  the  appellate  term  of  any  court  or  to  the 
appellate  diviKiou  of  the  supreme  court  or  to  the  court  of  appeals 
or  othiTWiHe  has  boen  heretofoi-e  or  shall  hereafter  be  perfected, 
us  prescribed  in  this  chapter,  and  the  other  acts,  if  any,  required 
to  be  (lone,  to  stay  the  executitm  of  the  judgment  or  order  ap- 
IMMth'd  from,  have  been  done,  tbe  ai)peal  stays  all  proceeilinK«  lo 
enforce  the  judgment  or  order  appealed  from;  except  that  the 
court  or  judge  from  whose  determination  the  apiteal  is  taken,  may 
proceed  in  any  matter  included  in  the  acticm  or  special  pro- 
ceeding, and  n<>t  affe<ted  by  the  judgment  or  order  appealed  from 
or  not  eniljrnced  within  the  app<*al;  or  may  cause  jn'rishable  prop- 
erty to  Im'  sold,  pursuant  to  the  judgment  or  order  appealed  from. 
The  proceeds  of  mich  a  sale  must  be  paid,  to  abide  the  result 
of  the  appeal,  into  the  court  from  or  in  which  the  appeal  is  taken. 
or,  if  it  was  taken  as  prescribed  in  title  fifth  of  this  chapter,  into 
the  supreme  court.  When  an  appeal  from  a  judgment  for  rent 
has  been  perfe<-ted  and  execution  stayed  as  herein  provided,  the 
appeal  stays  all  summary  proceedings,  pending  or  otherwise,  to 
recover  the  possession  of  real  property  or  disi)ossess  tenants  there- 
from, bnsed  on  the  failure  to  pay  the  rent  mcluded  in  the  judg- 
ment a|>pealed  from.  In  a  case,  specified  in  subdivision  four  of 
section  one  hundred  and  ninety  of  this  act,  a  party  aggrievtHl, 
upon  presenting  to  the  court  proof  by  affidavit  that  he  intends  to 
ai)ply  to  the  appellate  division,  rendering  such  decision,  for  leave 
to  npiM'jil  to  the  court  of  appeals,  and  in  case  such  appellate 
division  shall  refuse  such  leave,  then  that  such  party  intendn 
to  ap|>ly  to  the  court  of  app(»nls  to  bo  allowcnl  to  appeal  to  saul 
court  of  appeals,  and  proof  that  an  undertaking,  given  as  pre- 
scribed in  this  chapter,  has  been  filed  with  the  clerk  with  whoui 
the  judgment  appealed   from   is  entered,  shall  be  entitled  to   an 
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order  Maying  all  proceed ioKs  to  enforce  such  judfonent,  uutil  the 
f?mntiiig  or  refusal  of  siieh  leave  to  appeal  by  such  appellate 
division  or  the  court  of  appeals.  The  party  desiring  to  make 
such  application  must  do  bo  at  the  same  term  or  at  the  term 
of  saicf  appellate  division  next  succeeding  that  at  which  judg- 
ment of  atRrmance  was  rendered  and  notice  of  entry  thereof 
servod  upon  the  party  aggrieved,  iind  in  case  said  appellate 
division  refuses  such  application,  then  such  party  shall  have 
thirty  days,  from  and  after  service  of  a  copy  of  the  order  of 
said  ai^pellate  division  denying  such  application,  witJi  notice  of 
entry,  in  which  to  apply  to  the  court  of  appeals,  to  be  allowed 
to  so  appeal,  and  if  such  application  be  granted,  shall  have  thirty 
days  from  the  granting  thereof  to  perfect  an  appeal  to  the  court 
of  appeals.     (See  {§  208T,  2101,  2584.) 

AmM  by  L.   1R03,  ch.  4;  L.   1805.   ch.  946;  L.  1808,   ch.  292;   L,  1917.  ch. 
293.  in  effect  Jane  1,  1917. 

f  ISll.    [Am'd,  IftM,  imw.]    Ve^tT  npeit  »«rsoiftftl  9r«»ertr» 
wbem  superseded  by  appeal. 

Where  an  appeal,  taken  from  a  final  judgment,  to  the  court  of 
appeals,  baa  been  perfected,  and  the  security,  required  to  stay 
the  execution  of  tne  judgment,  baa  been  given;  or  where  the 
securityj.  given  upon  an  appeal,  taken  from  a  final  judgment  of  the 
supreme  court,  a  county  court  or  the  city  court  of  the  city  of 
New  York,  or  the  mixnioipal  court  of  the  city  of  New  York,  is 
,  equal  to  that  required  to  perfect  an  appeal  to  the  court  of  ap- 
peals, and  to  stay  the  execution  of  the  judgment:  the  court,  in 
which  the  judgment  appealed  from  was  rendered,  may,  in'  its  dis- 
cretion, and  upon  such  terms  as  justice  requires,  make  an  order, 
upon  notice  to  the  respondent,  and  the  sureties  in  the  under- 
taking, discharging  a  levy  upon  personal  property,  made  by  virtue 
of  an  execution,  issued  upon  the  judgment  appealed  from.  But 
thi»  section  does  not  authorise  the  discharge  of  a  levy,  mad*  by 
virtue  of  a  warrant  of  attachment 
L.  WK,  6h.  M«{  L.  im,  ch.  315.    In effeotSept.  1. 1809. 

I  181S.  Court  mUT  Umkit  anoiist   of  aeeurltT  fn  eortalM 


Where  an  appeal  is  taken,  as  prescribed  In  title  second  or  fourth 
of  this  chapter,  the  court,  in  or  from  which  the  appeal  is  taken: 
or,  tther^  aH  appeal  ifi  taken  ag  prescribed  in  title  third  or  fifth 
of  this  chapter,  the  court,  to  which  the  appeal  is  taken;  may.  in 
Its  discretion,  make  an  order,  upon  notice  to  the  respondent,  dis- 
pensing with  or  limiting  ttie  security,  required  to  stay  the  execu- 
tion of  the  judgmetit  or  order  appealed  from,  as  follows: 

1.  Where  the  appellant  is  an  executor,  administrator,  trustee, 
or  other  perepn  acting  In  another's  rif|[ht,  the  security  may  Ik? 
diai>ena^  with  or  limited,  in  the  discretion  of  the  court. 

2.  The  amrre^fate  sum,  in  which  one  or  more  undertakings  are 
required  to  be  given,  may  be  limited  to  not  l(>ss  than  fifty  t'>.3U8a''il 
dollars,  where  it  would  otherwise  exceed  that  sum. 

aolwtltattt  for  part  of  Go.  Proc.,  |  839. 

f  1813.  No  security  neoessaryy  on  appeal  by  the  pe€»pZ*, 

oto* 

Upon  an  appeal,  taken  by  the  people  of  the  State,  or  by  a  State 
officer,  or  board  of  State  otflccrs,  or  a  board  of  supervisors  of  a 
coortty,  the  Service  of  the  notice  of  appeal  perfects  the  appeal, 
and  stays  the  execution  of  the  judgment  or  order  appealed  from, 
without'  an  undertaking,  or  other  security. 
«olMtaoce  of  L.  ISIA,  cb.  37.  f  2.  as  am'cl  by  L.  1861.  cb.  2SB  (4  Edm,  200). 
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f  1S14.  [Am'd,  1877.]  M.|  on  appeal  hy  a  domeatle  alvnt- 
elpal  corporation. 

Upon  an  appeal,  taken  by  a  domestic  municipal  corporation,  the 
service  of  the  notice  of  appeal  perfects  tbe  appeal,  and  stays  the 
execution  of  the  jtidgment  or  order  appealed  from,  without  an 
undertaking,  or  other  security;  except  that,  where  an  appeal  la 
taken,  as  prescribed  in  title  second,  third  cr  fourth  of  this  chap- 
ter, the  court,  in  or  from  which  the  appeal  is  taken,  may,  in  its 
discretion,  require  security  to  be  given.  In  that  case,  the  form, 
nature,  nnd  extent  of  the  security,  not  exceeding  that  which  is  re- 
quired in  a  like  case,  from  a  natural  person,  and  the  time  and 
manner  in  which  it  must  be  given,  must  be  prescribed  by  the 
order  of  the  court:  and  the  mavor,  comptroller,  or  counsel  to  the 
corporation,  may  execute,  in  behalf  of  the  corporation,  an  undeiv 
taking,  so  required  to  be  given. 

L.  18B0,  ch.  262,  S  1  (4  Sdm.  <n2).    See  |  19fM).  post. 

i  1815.  Papers  to  be  tranaiinlttecl  to  appellate  eonrt. 

Where  an  appeal  is  taken  irum  a  final  judgment,  as  prescribeo 
in  title  second  or  third  of  this  ciiapter,  the  appellant  munt,  within 
twenty  days  after  u  is  perfected,  cause  a  copy  of  the  judgment- 
roll,  and  of  a  case  or  notice  of  exceptions,  if  any,  filed  after  the 
entry  of  judgment,  and  a  certified  copy  of  the  judgment  given 
thereon  and  of  the  notico  of  appeal,  to  be  transmitted  to  tbe 
appellate  court,  by  the  clerk,  upon  whom  the  notice  of  appeal  was 
served.  Where  an  appeal  Irom  an  order,  or  a  part  of  an  order, 
is  taken  as  prescribed  in  title  second,  third,  and  fifth  of  this  chap- 
ter, the  appellant  must,  within  the  same  time,  cause  a  certified 
copy  of  the  notice  of  appeal,  of  the  order,  and  of  the  papers  upon 
which  the  order  was  founded,  to  be  transmitted  to  the  appellate 
court,  by  the  same  clerk.  If  the  appellant  fails  so  to  do,  the  re- 
six>ndent  may  cause  those  papers  to  be  so  transmitted;  and  he  is 
entitled  to  tax  the  expense  thereof,  as  a  disbursement,  where  he 
recovers  costs.  The  clerk  of  the  appellate  court  must  file  the 
papers  so  transmitted;  and,  except  where  it  is  t>therwi8e  spedaUy 
prescribed  by  law,  the  appeal  must  be  heard  upon  them. 
Co.  Proc.,  f  9ji8,  ain'd.     See  |  1880. 

9  1816.  Interlocntorr  Judflrmenty  or  Intermediate  order, 
may  be  revlefved. 

An  appeal,  token  from  a  final  judgment,  brings  up  for  review, 
an  interlocutory,  judgment,  or  an  intermediate  order.  whi«h  la 
specified  in  the  notice  of  appeal,  and  i.eceb«»arily  a£fects  the  final 
judgment:  and  which  has  not  already  been  reviewed,  upon  a 
separate  appeal  therefrom,  by  the  court  or  the  term  of  the  court, 
to  which  the  appeal  from  the  final  judgment  is  taken.  The  right 
to  review  an  interlocutory  judgment,  or  an  intermediate  order, 
as  prescribed  in  this  section,  is  not  affected  by  the  expiration 
of  the  time,  within  which  a  separate  appeal  therefroni  might 
have  been  taken. 

Predicated  on  Co.  Proc,  f  32}^.     See  |i  1836,  1360. 

§   1317.   [Am'dy  1K05,  1012.]    Jndarment  or  order  on  appeal. 

Upon  an  appeal  from  a  judgment  or  an  order,  the  appellate 
division  of  the  KUi>reuie  court,  or  appellate  term,  to  which  the 
appeal  is  taken,  may  reverse  or  utUrm,  wholly  or  partly,  or  may 
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modify,  the  judgment  or  order  appealed  from,  and  each  inter* 
locutury  judgment  or  intermediate  order,  which  it  is  authorized 
to  review,  as  specified  in  the  notice  of  appeal,  and  as  to  any  or 
all  of  the  parties.  It  shall  thereupon  render  judgment  of  affirm- 
ance, judgment  of  reversal  and  final  judgment  upon  the  right  of 
any  or  all  of  the  parties,  or  judgment  of  modification  thereon,  ac- 
cording to  law,  except  where  rt  may  be  necessary  or  proper  to 
grant  a  new  trial  or  hearing,  whtn  it  may  grant  a  new  trial  or 
hearing.  When  a  trial  has  been  before  a  jury,  the  judgment  of 
the  appellate  court  must  bo  rendered  either  ui)on  special  findings 
of  the  jury  or  the  general  verdict,  or  upon  a  motion  to  dismiss  the 
complaint  or  to  direct  a  verdict.  A  judgment,  affirming  wholly  or 
partly  a  judgment,  from  which  an  appeal  has  been  taken,  shall 
not,  expressly  and  in  terms,  award  to  the  respondent,  a  sum  of 
money,  or  other  relief,  which  was  awarded  to  him  by  the  judg- 
ment so  affirmed.  After  hearing  the  appeal,  the  court  must  give 
Judgment,  without  regard  to  technical  errors  or  defects  or  to  ex- 
ceptions which  do  not  affect  the  substantial  rights  of  the  parties. 

See  Co.   Proc.  S  '^>.     See  S  l^^^T.     Am'd  by  L.   1895.  ch.  1>40;  h.    1912.  ch.  S80. 
In  effect  Sept.   1.   1012. 

f   1318L  \iriieii  no  appeal  lies  from  Jadgrment  of  reT-eraal. 

Where  a  judgment,  from  which  an  appeal  is  taken,  is  reversed 
upon  the  appeal,  and  a  new  trial  is  granted,  an  appeal  cannot 
l»e  taken  from  the  judgment  of  reversal;  but  upon  an  appeal  from 
the  ortler  granting  a  new  trial,  taken,  as  prescribed  by  law,  the 
judgment  of  reversal  must  also  be  reviewed. 

I   1819.  Mode  of  enforclngr  afflrmed  or  modified  Jadarment. 

Where  a  judgment,  from  which  an  appeal  has  been  taken,  from 
one  court  to  another,  is  wholly  or  partly  affirmed,  or  is  modified, 
upon  the  appeal,  it  must  be  enforced,  by  the  court  in  which  it  was 
rendered,  to  the  extent  permitted  by  the  determination  of  the  ap- 
pellate court,  as  if  the  appeal  therefrom  had  not  been  taken. 

S  1320.   id.;  as  to  order. 

Where  a  final  order,  from  which  an  appeal  has  been  taken, 
from  one  court  to  another,  as  prescribed  in  title  fifth  of  this 
chapter,  is  wholly  or  partly  affirmed,  or  is  modified,  upon  the 
apiieal,  the  appellate  court  may  enforce  its  order,  or  may  direct 
the  proceedings  to  be  remitted,  for  that  purpose,  to  the  court 
below,  or  to  the  judge  who  made  the  order  appealed  from. 

I  .1321.  Mode  of  cancelllniT  docket  of  reversed  or  modi- 
fied Judgment. 

Where  a  final  judgment  for  a  sum  of  money,  or  directing  the 
pajTuent  of  a  sum  of  money,  has  been  reversed,  or  has  been  af- 
firmed as  to  part  only  of  the  sum,  upon  an  appeal,  taken  as  pre- 
smbed  in  title  third  or  fourth  of  this  chapter;  and  an  appeal  to 
the  court  of  appeals  is  not  taken  and  perfected,  and  the  security 
required  to  stay  execution  is  not  given,  within  ten  days  after  the 
entry  of  the  judgment  upon  the  appeal,  in  the  clerk's  office  where 
the  judgment  appealed  from  is  entered,  the  clerk  must  make  a 
minute  of  the  reversal  of  the  judgment,  or  of  the  amount  to  which 
it  has  been  reduced,  upon  his  docket-book,  in  each  place,  where 
the  judgment  is  docketed.  A  transcript  of  the  docket,  as  thus 
corrected,  must  be  furnished  by  him,  nnd  may  be  filed  in  any 
county  clerk's  office,  where  the  original  judgment  is  docketed,  as 
prescribed  by  law,  with  respect  to  the  original  docket;  and  there- 
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upon  the  county  clerk  must  correct  his  docket  accordingrly.  The 
Hen  of  a  judgment,  the  docket  of  which  is  not  corrected  as  pre* 
scribed  in  this  section,  remains  unaffected  by  the  reversal  cr  modi- 
fication thereof,  until  the  decision  of  the  court  of  appeals,  upon  an 
appeal  from  the  judgment  reversing  or  modifying  the  same,  pr  the 
expiration  of  the  time  to  take  such  an  appeal. 

S   1322.  Id.  I  ^vlien  reTemal,  c>fc.,  ttan  by  court  of  ftppea«fi. 

Where  a  final  Judgment  for  a  sum  of  money,  or  directing  tho 
payment  of  a  sum  of  money,  has  bpen  reversed,  or  affirmed  as 
to  part  only  of  the  sum,  upon  an  appeal  to  the  court  of  appeals, 
the  docket  may  be  corrected,  as  prescribed  in  the  last  section, 
at  any  time  after  the  remittitur  has  been  file^  in  the  court  below. 

e  1323.  {Am*H,  1877,  169Q,  1890.]  Reatltntion;  wUen 
a'%Tarded« 

When  a  final  judgment  or  order  is  reversed  or  modified,  upou 
appeal,  the  appellate  court,  or  the  general  term  of  the  same 
court,  as  tho  case  may  be,  may  tnnke  or  compel  r<»stitution  of 
property,  or  of  a  right,  lost  by  means  of  the  erroneous  judgment 
or  order;  but  not  so  as  to  affect  the  title  of  a  purchaser  in  good 
faith  and  for  value.  When  property  has  been  sold,  the  court 
may  cortipel  the  value,  or  the  purchase  price,  to  be  restored,  or 
deposited  to  abide  the  event  of  the  action,  as  justice  requires. 
When  the  appeal  is  from  a  judgment  in  favor  of  the  owner  of 
real  estate,  in  an  action  to  set  aside  a  conveyance  thereof,  or  in 
an  action  to  compel  the  specific  performance  of  a  contract  for  the 
sale  thereof,  such  owner  shall  have  the  same  right  to  sell  or  dis- 
pose of  the  same  as  though  no  appeal  had  been  taken;  unless  the 
appellant  shall  file  with  the  clerk  of  the  court  a  written  under- 
taking, in  a  sum  fixed  by  the  court,  or  a  judge  thereof,  upon  a 
notice  to  the  respondc^nt  of  at  least  ten  days,  and  to  be  approved 
by  such  court  or  judge,  to  the  eflfect  that  the  appellant  will,  in 
case  the  judgment  appealed  from  shall  be  affirmed,  pay  to  such 
owner  such  damages  as  he  may  suffer  by  reason  of  such  appeal, 
not  exceeding  the  amount  of  the  penalty  in  such  undertaking. 
Such  undertaking  may  be  filed  at  any  time  during  the  appeal, 
but  any  sale  of  such  real  estate  or  contract  to  sell  the  same  in 
good  faith  and  for  a  valuable  consideration,  after  said  judgment 
and  before  the  filing  of  such  undertaking,  shall  l>e  as  valid  as  if 
such  undertaking  had  not  been  filed.  In  case  such  undertaking? 
shall  not  be  filed,  the  respondent  shall  be  entitled,  at  any  tini^ 
during  such  appeal,  to  an  order  discharging  of  record  any  notice 
of  pendency  of  action  filed  in  the  action,  and,  in  an  action  to 
compel  the  specific  performance  of  a  contract  for  tl^e  sale  of  real 
estate,  also  canceling  and  discharging  of  record  said  contract,  id 
case  the  same  has  been  recorded. 

Substitute  for  Co.  Proc..  ptrt  of  fi  880.  L.  1809,  ch.  050.  Is  effect  Sept.  1. 
18Ui). 

g  ia23a.  1  Added,  lfl09.]  Remarks  or  comments  oi  Jndse, 
duly  excepted  to,  sUall  be  subject  of  review. 

In  case  of  an  appeal,  every  remark  or  comment  of  the  presid- 
ing judge  during  the  trial,  duly  excepted  to,  sliall  be  the  subject 
of  review,  but  the  ease  and  exceptions  on  appeal  shall  be  settled 
by  the  trial  justice  as  pow  provided  by  law. 

Added  U7  L.  15»9,  ch.  65.  Derivation  —  Code  Civ.  Proc..  |  83,  pt.  For 
remainder  of  section  see  Judiciary  Law,  58  14,  24,  205-2trT,  SOl.  See  note  14 
or  BOtet  of  Board  ot  Statutory  ConBdUdatiod  at  end  of  code. 
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Appeal  to  the  court  of  appeals. 

9uc.  Ift34.  Wliat  appeals  may   be   taken. 

1325.  LimitotloD  of  time  to  appeal. 

1338.  Seoorlly  to  perfect  appeal. 

131t.  SeoaMtj  to  stay  execution  on  Jadirmeot,  etc.,  for  monef. 

182S.  id.;  on  judgment,  etc.,  for  dellreiy  of  property. 

132^.  Id.;   on   Jadgmect   for  a   chattel. 

1330.  Id.;    on    Judgment,    etc.,    directing    conTeyance. 

1S31.  Id.;  on  Judgment,  etc.,  for  poesesslon  of  real  property. 

ISSS.  CVMutmction  of  the  lafet  lire  sections. 

183a  The    last    six    sections   qualified. 

1334.  UndertakiogB  may  l>e  in  one  instrument;  form,  and  service  thereof. 

1335.  Exceptions  to  sureties;  Justiflcatlon. 

1330.  Appeal    from    llnal    Juugmcut    rendered    after     aflSrmance    of    in* 

terlofutory  judgment,  or  denial  of  motion  for  new  trial. 
2337.   What   questions   are   brought   up   for   rerjew. 
1338.  When  questions  of  fact   to  be  reviewed. 
1330.  When  a  case  to  be  prepared,  etc.,  for  the  appeal. 

ft  1324.  What  appeals  may  be  taken. 

Au  appeal  ma^'  be  taken  to  the  court  of  appeals^  in  a  case  where 
ttiat  court  has  jurisdiction,  as  prescrilnxl  in  sections  190  and  191 
of  this  act. 

Go.    Proe.,    8    333,    first    sentence. 

9   132S.  [Ani*d,  180B,  1900.3    lifmtiatlon  off  Mine  to  appeal. 

An  nppcal  to  the  court  of  appeals,  must  be  takpn  within 
Fixty  Jjiys  after  service,  upon  the  attorn'ey  for  the  appellant,  of  a 
copv  of  the  judgement  or  order  appealed  from,  and  a  written 
notice  of  the  entry  thereof. 

SnbKtltuto  for  To.  Proo.,  |  .331.  Am'd  by  L.  1895,  ch.  046;  L.  1009, 
rh.     418.    In  effect  Sept.    1.   1909. 

i  1320.  9ecarlty   to   perfect   appeal. 

To  render  a  notice  of  appeal,  to  the  court  of  appeals,  effectual, 
»or  any  purpoKe,  except  in  a  case  where  it  is  Kpecially  prescribed 
by  law,  that  .security  is  not  necessary,  to  perfe>ct  the  appeal,  the 
api)«llant  must  ^ire  a  written  undertaking,  to  the  effect,  that  he 
will  pay  nil  costs  and  damapes,  which  may  be  awarded  ajrainst 
him  on  the  appeal,  not  exceeding  five  hundred  dollars.  The  ap- 
peal is  perfected,  when  such  an  undertaking  is  given  and  a  cnpy 
thereof.  with  notice  of  the  filing  thereof,  is  served,  as  prescribed 
in  this  title. 

Co.   froc.,  part  of  |  334,  am^d. 

I  1327.  Security  to  fitay  execution  oa  laAfrment,  etc., 
foi^   niotaey. 

If  the  appeal  is  taken  from  a  judgment  for  a  sum  of  money,  or 
from  a  juugment  or  order,  directing  the  naymcnt  of  a  sum  of 
money,  it  does  not  stay  the  execution  of  tim  judgment  or  orjler, 
Until  the  appellant  give*  a  written  undertaking,  to  the  effect,  that 
if  the  judgment  or  order  appealed  from,  or  any  i)art  thereof,  is 
fifllrmea,  or  the  appeal  is  dismissed,  he  will  pay  the  sum,  recov- 
ered or  directed  to  be  paid,  by  the  judgment  or  order,  or  tho 
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part  thereof,  as  to  which  it  is  affirmed.  But  where  the  judg- 
ment or  order  directs  the  payment  of  money  in  fixed  instalments, 
the  undertaking  must  be  to  the  effect,  that  the  appellant  will  pay 
each  instalment,  which  becomes  payable,  pending  the  appeal,  or 
the  part  thereof  as  to  which  the  judgment  or  order  is  affirmed, 
not  exceeding  a  sum  specifiod  in  the  undertaking,  which  must  be 
fixed  by  a  judge  of  the  court  below.  The  court  below  may,  at 
any  time  afterwards,  upon  satisfactory  proof,  by  affidavit,  that 
the  sum  so  fixed  is  insufficient  in  amount,  make  an  order,  requir- 
ing the  appellaiit  to  give  n  further  undertaking,  to  the  same  effect, 
in  a  sum  nnd  within  a  time,  specified  in  the  order.  A  failure  to 
comply  with  such  an  order  has  the  same  effect,  as  if  no  undertak- 
ing had  been  given,  as  prescribed  in  this  section. 
Co.  Proo.,  S  336,  first  centence  am'd. 

9  1328.  Id.<  on  JncTiriiiciit,  etc,  for  dellTery-  of  property. 

If  the  appeal  is  tal*en  from  a  judgment  or  order,  directing  the 
assignment  or  delivery  of  a  document,  or  of  personal  property,  it 
does  not  stay  the  execution  of  the  judgment  or  order,  until  the 
thing  directed  to  be  assigned  or  delivered,  is  brought  into  the 
court  below,  or  placed  in  the  custody  of  an  officer  or  receiver,  des- 
ignated by  that  court:  or  the  appellant  gives  a  written  undertak- 
ing as  prescribed  in  the  next  section. 
Id.,  part  of  f  336,  am*d. 

8  1320.  Id.;  on  Jndflrment  for  a  cliattel. 

If  the  appeal  is  taken  from  a  judgment  for  the  recovery  ot 
a  chattel,  it  does  not  stay  the  execution  of  the  judgment,  until 
the  appellant  gives  a  written  undertaking,  in  a  sum  fixed  by  the 
court  below,  or  a  judge  thereof,  to  the  effect,  that  the  appellant 
will  obey  the  direction  of  the  appellate  court,  upon  the  appeal. 

Id. 

I  1830.  Id. I  on  Jndarment,  etc.,  dlrectlngr  conTeyanee. 

If  the  appeal  is  takeii  from  a  judgment  or  order,  directing  the 
execution  of  a  conveyance,  or  other  instrument,  it  does  not  stay 
the  execution  of  tb«^  indcrnippf  or  order,  until  the  instrument  is 
executed,  and  deposited  with  the  clerk,  with  whom  the  judgment 
or  order  is  entered,  to  abide  the  direction  of  the  appellate  court. 

Id.,   S  387,   extended  to  an  appeal  from  an  order. 


{  1381.  [Am*d.  1879,  1897.1    Id.;  on  Judgment,  ete*,  for  tbe 
■eiialon  of  real  property. 

If  the  judgment  or  order  directs  the  sale  or  the  delivery  of  the 
possession  of  real  property,  or  entitles  the  respondent  to  the  im- 
mediate possession  thereof,  an  appeal  does  not  stay  the  execution 
of  the  judgment  or  order  until  the  appellant  gives  a  written  under- 
taking to  the  effect  that  he  will  not,  while  in  possession  of  the 
property,  commit,  or  suffer  to  be  commuted,  any  waste  thereon: 
and  if  the  property  is  in  his  possession  or  under  his  control,  the 
undertaking  must  also  provide  that  if  the  judgment  or  order  la 
affirmed  or  the  appeal  is  dismissed,  and  there  is  a  deficiency  upon 
a  sale,  he  will  pay  the  value  of  the  use  and  occupation  of  such 
property,  or  the  part  thereof  as  to  which  the  judgment  or  order  is 
affirmed,  from  the  time  of  taking  the  appeal  until  the  delivery  of 
the  possession  thereof,  pursuant  to  the  judgment  or  order,  not  ex- 
ceeding a  specified  sum  fixed  by  a  judge  of  the  court  below.    If 
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the  jndfirment  directs  ^  sale  of  real  property  upon  the  foreclosure 
of  a  mortgage,  and  an  appeal  is  taken  by  a  party  against  whom 
^yment  of  the  deficiency  is  awarded  by  such  uidicment,  the  under- 
taking must  also  provide  that  if  the  judgment  is  affirmed  or  the 
appeal  is  dismissed,  the  appellant  will  pay  any  deficiency  which 
may  occur  upon  the  sale,  with  interest  and  costs,  and  all  ex- 
penses chargeable  against  the  proceeds  of  the  sale,  not  ezceeUizig 
a  sum  fixed  by  a  judge  of  the  court  below. 
On.  rrtic,  I  338;  L.  189T,  cb.  119.     In  effect  Sept.  1,  1897.    Bee  |  16Xa. 

9  1882.  ConMrnction  of  tlie  l««t  five  •ections. 

Where  the  judgment  or  order,  from  which  an  appeal  is  taken 
to  the  court  of  appeals  affirms  a  judgment  or  order,  to  the  effect 
specified  in  either  of  the  last  five  sections,  the  undertaking  must 
be  the  same,  as  if  the  judgment  or  order,  from  which  the  appeal 
is  so  taken,  was  to  the  same  effect,  as  the  judgment  or  order  so 
affirmed. 

§  1838.  Tlie  loMt  six  seotlona  auallfled. 

The  last  six  sections  do  not  extend  to  a  case,  where  it  is  speci- 
ally prescribed  by  law,  that  an  appeal  may  be  taken,  or  the  exe- 
cution of  a  judgment  or  order  appealed  from  may  be  stayed,  with- 
out security,  or  where  the  security  to  be  given,  for  either  purpose, 
is  specially  regulated  by  law. 

f    1834.  [Ain*d,    1879.1    Undert«klnsa  may  be  in  one  Inatra- 
menti  form  and  iierTlce  thereof. 

Where  two  or  more  undertakings  are  required  to  oe  given  as 
prescribed  in  this  title  they  may  be  contained  in  the  same  instru- 
ment, or  in  different  instruments  at  the  option  of  the  appellant. 
Each  undertaking  given  as  prescribed  in  this  title  must  be  exe- 
cuted by  at  least  two  sureties,  and  must  specify  the  residence  of 
each  surety  therein.  A  copy  thereof,  with  a  notice  showing  where 
it  is  filed,  must  be  served  on  the  attorney  for  the  adverse  party 
with  the  notice  of  appeal  or  before  the  expiration  of  the  time  of 
appeal. 

Co.   Proc.,   8  341*   am*d. 

i  1835.  [Am'd,  1891.]    Bxceptlons  to  «aretles|  Jnstlflcatlon. 

It  is  not  necessary  that  the  undertaking  should  be  approved; 
but  the  attorney  for  the  respondent  may,  within  ten  days  after 
the  service  of  a  copy  of  the  undertaking  with  notice  of  the  filing- 
thereof,  serve  upon  the  attorney  for  the  appellant,  a  written  no- 
ti*»e  that  he  excepts  to  the  sufficiency  of  the  sureties.  Within  ton 
days  thereafter,  the  sureties,  or  other  sureties  in  a  new  undertak- 
ing to  the  same  effect,  must  justify  before  the  court  below,  or  a 
jndee  thereof,  or  a  referee  appointed  by  the  same,  or  a  county 
jndge.  At  least  five  days'  notice  of  the  justification  must  be 
/iven.  A  referee  may  be  appointed  upon  the  motion  of  either 
party,  or  upon  the  court's  own  motion  to  take  the  justification  of 
snch  sureties  and  to  report  the  evidence  upon  the  same  to  the 
court  or  judge  with  bis  opinion.  The  court  may  further  direct 
that  either  party  shall  pay  the  expenses  of  such  reference.  If 
the  court  or  judge  finds  the  sureties  sufficient  he  must  indorse 
his  allowance  of  them  upon  the  undertaking,  or  a  copy  thereof, 
and  a  notice  of  the  allowance  must  be  served  uoon  the  attorney 
for  the  exceptant.  The  effect  of  a  failure  so  to  justify  and  procure 
an  allowance,  is  the  same  as  if  the  undertaking  had  not  been 
giren.    Tho  court  shall  also  have  power,  In  case  it  shall. be. made 
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to  appear  to  its  satisfaction,  upon  motion,  that  tho  exception  was 
taken  niinecessarily  or  for  purposes  of  vexation  or  delay,  to  set 
the  same  aside  and  approve  the  undertaking. 
Co.  Proc.,  S  341,  am'd;  L.  1881,  ch.  369. 

S  1880.  [Am'd,  189n.]  Appeal  from  final  Indarmeiit  ven- 
der«d  after  alRrinance  of  InterlocntorT  Judipiiient/  or 
denial  of  motion  for  ne'w  trial. 

Where  final  judgment  is  rendered  in  the  court  below,  after  the 
affirmance,  upon  an  appeal  to  the  appellate  division  of  the 
supreme  court,  of  an  interlocutory  judgment:  or  after  the  refusal, 
by  the  appellate  division,  of  a  new  trial,  either  upon  an  applica- 
tion, made,  in  the  first  instance,  at  a  term  thereof,  or  upon  an 
appeal  from  an  order  of  the  special  term,  or  of  the  judge  before 
whom  the  issues,  or  questionB  of  fact,  were  tried  by  a  jurs'';  the 
party  aggrieved  may  appeal  directly  from  the  final  judgment  to 
the  court  of  appeals,  notwithstanding  that  it  was  rendered  at  a 
special  term,  or  at  a  trial  term,  or  pursuant  to  the  directions, 
contained  in  a  referee's  report.  But  such  an  appeal  brings  up, 
for  review,  only  the  determination  of  the  appellate  division  of 
the  supreme  court,  affirming  the  interlocutory  judgment,  or  refus- 
ing the  ne\jr  trial. 

L.   1896^  rh.   946.    See  §  1350,   post. 

I  I8d7.  [Am'd,  1695.]  What  a^eiitlonii  are  brought  up 
for  reTle'wr. 

An .  appeal  to  the  court  of  appeals  from  a  final  judgment,  or 
from  an  order,  granting  or  refusing  a  new  trial  in  an  action, 
where  the  appellant  stipulates  that  upon  affirmance  judgment 
absolute  shall  be  rendered  afrainst  him,  brings  up  for  review  in 
that  court  only  questions  of  law;  but  where  the  justices  of  the 
appellate  division  from  which  an  appeal  is  taken  are  divided 
upon  the  question  as  to  whether  there  is  evidence  supportingr, 
or  tending  to  support,  a  finding  or  verdict  not  directed  by  the- 
court,  a  question  for  review  is  presented.  In  any  action  on  an 
appeal  to  the  court  of  appeals,  the  court  may  either  modify  or 
affirm  the  judgment  or  order  appealed  from,  award  a  new  trial, 
or  grant  to  citlier  x>arty  such  judgment  as  such  party  may  be 
entitled  to. 

L.  1895.  ch.  046.     Bee  I  191,  eubd.  4;  |  1817. 

§  13.38.  [Am'd,  1895,  1912.]  When  revemal  preaanied  not 
to  be  on  a  «ineiitlon  of  fact. 

Upon -an  appeal  to  the  court  of  appeals  from  a  judgment,  revers- 
ing a  judgment  entered  upon  the  rei)ort  of  a  referee,  upon  the  ver- 
dict of  a  jury  or  a  decision,  or  a  determination  in  the  trial  cuurt; 
or  from  an  order  graiiling  a  new  trial,  upon  such  a  reversal;  it 
must  be  coucUisively  presumed  that  the  Judgment  was  not  re- 
versed, or  the  new  trial  grunted,  upon  a  Tjuestion  of  fact,  unless 
the  particular  question  or  questions  of  fact  upon  which  the  re- 
versal was  made  or  the  new  trial  was  granted  are  specified  and 
referred  to  by  number  or  other  adequate  designation  in  tne  body 
of  the  judgn^ent  or  order  appealed  from. 

Co.  Pro«.,  parti  of  Sft  2US  and  272.  Aiu'd  by  U  1S9Q.  ch.  946;  L.  1012, 
cli.861,  in  effect  Sept.  I,  m2.    ,      ^,,^ 
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%   1330.  [Am*d,  18^. j     'When  a  case  to  be  prepared,  etc., 
for  the  appeal. 

Where  an  appeal  to  the  court  of  appoals,  from  a  judgment, 
rendered  by  the  appellate  division  of  the  supreme  court,  upon 
a  Terdict,  subject  to  the  opinion  of  the  court,  has  been  perfected, 
a  case,  containing  a  concise  statement  of  the  facts,  of  the  ques- 
tions of  law  arising  thereupon,  and  of  the  determination  of  those 
qnestions  by  the  appellate  dirision,  must  be  prepared  and  settled, 
by  or  qnder  the  direction  of  the  court  below,  and  annexed  to 
the  judrmetit-roll.  An  exception  is  not  necessary,  to  enable  the 
coatt  of  appeals  to  review  the  determination  of  a  question  of 
law,  arising  upon  the  verdict.  A  certified  copy  of  the  case  must 
be  transmitted  to  the  court  of  appeals,  instead  of  the  case  unon 
which  the  judgment  of  the  court  below  was  rendered.  The 
court  below,  .or  a  juflge  thereof,  may  extend  the  time,  limited 
by  law.  within  which  the  papers  must  be  transmitted  to  the 
conrt  of  npi)eflls,  for  the  purpose  of  enabling  the  appellant  tfl 
nrncnre  the  case  to  be  prepared  or  settled. 

Co.  Proe.,  part  of  |  383  and  part  of  $  265;  L.  1896.  eb.  MA. 
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TITLE   m.        • 
Appeal  to  the  supreme  court  from  an  inferior  courU 

Sec.    1340.  Appeals  from  Inferior  courts. 

1341.  Limitation    of    time;    security. 

1342.  Appeal  from  order. 

1343.  Limitation  of  time  and   staj  of  proceedings. 

1344.  Appeal,   where  and   bow   heard. 

1345.  Judgment  or  order,    where  entered. 

I  1840.  [Am'cl,  1885.]  Appeals  from  Inferior  conrtii. 
Except  appeals  from  inferior  and  local  courts  heretofore  heard 
in  the  court  of  common  pleas  for  the  city  and  county  of  New 
York,  and  the  superior  court  of  Buffalo,  an  appeal  may  be  taken 
to  the  appellate  division  of  the  supreme  court,  from  a  final  judg- 
ment, rendered  by  a  county  court,  or  by  any  other  court  of  record 
possessing  original  jurisdiction,  where  an  appeal  therefrom  to  a 
court  other  than  the  supreme  court  is  not  expressly  given  by  stat- 
ute, and  upon  such  appeal,  an  order  granting  or  refusing  a  new 
trial  for  any  of  the  causes  mentioned  in  section  nine  hundred  and 
ninety-nine  of  this  act,  made  by  any  of  said  courts,  and  questions 
of  fact,  may  be  reviewed  in  the  same  manner  and  to  the  same  ex- 
tent as  questions  of  fact  may  be  reviewed,  upon  appeal  to  the  ap- 
pellate division  of  the  suprefhe  court  from  a  final  judgment  and 
order,  granting  or  refusing  a  new  trial,  rendered  by  the  same 
court.  Appeals  from  inferior  and  local  courts  heretofore  heard  in 
the  court  of  common  pleas  for  the  city  and  county  of  New  York 
and  the  superior  court  of  Buffalo,  may  be  taken  to  the  supreme 
court 

Co.  Proc.,  I  344,  first  sentence  am'd.     Sep  6  T.  AC.  456.     L.  1805,  ch.  946. 

f  1841.  Lilmltatlon  of  tiniei  aeciirity^. 

An  appeal,  authorized  by  the  last  section,  must  be  taken  within 
thirty  days  after  service,  upon  the  attorney  for  the  appellant*  of 
the  copy  of  the  judgment,  and  written  notice  of  the  entry  thereof. 
Security  is  not  required  to  perfect  the  appeal,  but  to  stay  the 
execution  of  the  judgment  security  must  be  given  and  the  sureties 
may  be  excepted  to,  and  must  justify  as  upon  an  appeal  to  the 
court  of  appeals,  from  a  judgment  of  the  same  amount,  or  to  the 

same  effect. 
Id.,    f  345.   and  part  of  |  331.   as  am'd  by  L.   1876,  ch.   341.    |   13. 
I  1342.    [Am'd,    ISDS,    1»07.]       Appeal    from    order. 

An  appeal  may  also  be  taken,  as  provided  by  section  1340,  from 
an  order  affecting  a  substantial  right  made  by  the  court  or  a 
judge,  in  an  action  brought  in  or  tak«*n  by  appeal  to  a  court, 
specified  in  said  section. 

Id.,  part  of  I  344,  am'd;  L.  1805.  ch.  946;  L.  1907,  ch.  579.  In  effect 
July   15.   1907. 

S  1843.  [Am'd,  1677.]  limitation  of  time  and  stay  of 
proceedlnflTS. 

An  appeal,  authorized  by  the  last  section,  must  be  taken,  within 
sixty  days  after  service  upon  the  attorney  for  the  appellant,  of  a 
copy  of  the  order,  and  written  notice  of  the  entry  thereof. H) 
Security  is  not  required  to  perfect  it;  but  it  does  not  stay  the 
execution  of  the  order  from  which  it  is  taken.  The  appellate 
court,  or  a  judge  thereof,  may  direct  such  a  stay,  upon  such 
terms,  as  to  security  or  otherwise,  as  justice  requires. (2) 

(1)  Go.  Proc.,  I  331.  as  am'd  by  L.  1876,  ch.  431,  |  13.     (2)   Id..  |  350. 
S   1344.  [Am'd,  1805,  1902,  1904,  1914.  191ft.l    Appeal,  frhere 
and  boiv  heard t  appellate  term   of  ilie  nnpreme  eonrt   for 
the  llrat  and  iiecond   departmentw. 

1.  An  appeal  taken  as  prescribed  in  this  title  must  be  heard  by 
the  appellate  division  of  the  supreme  court,  except  that  appeals 
from  judgments  or  orders  of  the  municipal  court  of  the  city  of 
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New  Yortj,  or  from  judgmeiitH  or  orders  of  the  city  court  of  the 
city  of  New  York  may  be  heard  either  by  the  appellate  diyision 
of  the  supreme  court  or  by  not  lesa  than  three  justices  of  the 
supreme  court  in  each  of  the  first  and  second  judicial  depart- 
ments, who  shall  be  designated  for  that  purpose  by  the  justices 
of  the  apiiellate  division  sitting  in  snid  departments  and  who 
shall  be  known  as  the  appellate  term  of  the  supreme  court  In 
the  first  and  second  departments,  reepectiTely. 

2.  When  an  appeal  shall  have  beon  heard  and  determined  by 
an  appellate  term  constituted  «j*  herein  providetl,  the  justices 
thereof  or  a  justice  of  the  appellate  division  in  the  same  depart- 
ment may  allow  a  further  appeal  to  be  taken  from  that  determi- 
nation  to  said  appellate  division. 

li.  Appeals  from  inferior  courts  heretofore  heard  by  the 
superior  court  of  Buffalo  shall  be  heard  by  the  appellate  division 
of  the  supreme  court  in  the  fourth  judicial  department  or  by 
such  justice  or  justices  of  the  supreme  court  as  may  ^^e  desig- 
nated for  that  purpose  by  the  justices  of  the  appellate  division 
of  snid  department. 

4.  The  provisions  of  title  fourth  of  this  chapter.  '.Minting  to 
the  hearing  of  apiieals  taken  in  the  supreme  court  and  to  sub- 
sequent proceedings  thereupon,  apply  to  an  appeal  taken  as  pre- 
scribed in  this  title,  except  as  specified  in  wOe  next  following 
section  and  except  as  otherwise  provided  in  a  sia*ute  enacted 
bv  the  legislature  in  the  year  nineteen  hundre<l  and  fifteen,  en- 
titled "An  act  in  relation  to  the  municipal  court  oi  the  city  of 
New  York,  and  repealing  certain  statutes  affecting  such  court, 
its  justices  and  ofllcers/* 

Am'd  by  L.  1095,  ch.  940;  L.  1902,  eh.  515;  L.  1904,  cli.  602;  U  1914, 
ch.   349;    U    1915,   ih.   623.   In  enr«ct  May   14.    1915. 

f  1»4S.  [Am'd,  18»5,  1916.)  Jndarment  or  ord«r,  wli«re 
entered. 

A  judgment  or  order  of  the  appellate  division  rendered  upon 
an  appeal  authorized  by  this  title  must  be  entered  in  the  office 
of  the  clerk  of  the  appellate  division  in  the  department  in  which 
the  court  below  is  located.  A  certified  copy  thereof  annexed  to 
the  papers  transmitted  from  the  court  below  must  be  transmitted 
by  the  clerk,  upon  payment  of  his  fees,  to  the  clerk  of  the  county 
where  the  court  from  which  the  appeal  was  taken  is  situated, 
and  shall  constitute  the  judgnifut-ioll  and  remain  in  his  office. 
The  filing  of  the  judgment-roll  or  the  entry  of  the  order,  as 
prescribe!]  in  this  section,  is  a  sufficient  authority  for  any  pro- 
r'eeding  in  the  court  below  or  before  the  judge  or  justice  who 
made  the  order  api^ealed  from  which  the  judgment  or  order  of 
the  appellate  court  direits  or  permits.  But  wnere  the  execution 
of  the  judgment  or  order  of  the  appellate  court  is  stayed  by 
an  appeal  to  the  court  of  appeal.^,  the  proceedings  in  the  court 
below  or  before  the  judge  or  justice,  who  made  the  order,  are 
stayed  in  like  manner.  A  judgment  or  order  of  the  supreme 
court,  rendered  upon  an  appcfl  from  a  judgment  of  any  district 
court  or  of  the  city  court  of  New  York,  or  an  appeal  heretofore 
heard  by  the  superior  court  of  Buffalo,  must  be  entered  in  the 
office  of  the  clerk  of  the  cf>iintv  wherein  the  court  below  is 
located,  and  with  the  nano"*  frnr»sT"itto(^  from  the  court  below, 
fo»"ms  the  judgment-roll  wM'h  must  bo  filed  in  the  same  office. 
Where  the  apnenl  is  fro"*  the  city  court  of  New  York,  the  judg- 
ment or  order  of  the  si»nrep^e  cour*^  must  be  entered  in  the 
office  of  the  cle^k  of  the  said  court.  Where  the  anpeni  is  from  a 
county  court,  the  judgment  must  be  »'ntored  by  and  filed  in  the 
office  of  the  clerk  of  the  county  wherein  the  court  below  is 
kicflted. 
Aa'd  by  L.  l«>5,  cb.  946;  L.   191  a.  oh.  84.  In  eCTect  March  30.   1916. 
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TITLBIY. 

Appeal  to  the  appellate  divisiou  of  the  supreme  court. 

6ec.  1346.  Appeal   from  Judgment. 
1847.  Appeal  from  order. 

134^.  Id.;    when    made   out  of    oonrt;    pow«n   «f   appellate   dlTlalon    to 
fiant    orders. 

1349.  Appeal    from    Interlocutory   Judgment. 

1350.  .Niipt^ul     fiom    flnul    Judgment,    after    uffirmance    of    iDterlocutozy 
Judgment,  or  denial  of  new  trial.    Review  in  tiie  court  of  appeals. 

1351.  LlHiltutlon  of  time;  order  to  itay  proceedings. 

1352.  Stay  of   proceedings  without  order. 

1353.  Upon  what  papers  appeal  to  be  heard. 

1354.  Kntry  of  Judgment  or  order;   Judgment-roll. 
1865.  Hearing,    etc.,    lb   the   supreme   court. 

I  1340.    [AinM,   180S,   1014.]      Appeal    from  Jnaarment. 

An  appeal  may  bv  taken  to  the  appellate  division  of  the 
supreme  court  from  a  final  judgment  rendered  In  the  supreme 
court  as  follows: 

1.  Where  the  judKmeut  was  rendered  upon  a  trial  by  a  referee, 
or  by  the  court  without  a  jury,  the  appeal  may  be  talten  upon 
questions  of  law,  or  upon  the  facts,  or  upon  both. 

2.  When  the  judgment  was  reiideroil  uiKin  the  verdict  of  a 
jnry,  the  appeal  may  be  taken  upon  questions  of  law,  or  upon 
the  facts,  or  upon  both. 

Co.  VroQ..  part  of  S  'Mt\,  am'd.  See  L.  1870,  ch.  408,  |  8,  am'd  by 
L.    1895.    ch.   04U,    and   L.    1914,    ch.    351,    In    effect   Sept.    1,    1914. 

S   1347.    [Am'd,  180SO    Appeal   from  order. 

An  appeal  may  be  taken,  to  the  appellate  division  of  the 
supreme  court,  from  an  order,  made  prior  to  the  first  day  of 
January,  one  thousand  eight  hundred  and  ninety-six,  in  an  action 
upon  notice,  at  a  speeir.l  term  or  a  trial  term  of  a  superior  city 
court,  or  of  the  supreme  court,  or  at  a  term  of  the  circuit  court, 
and  from  an  order  made  at  a  special  term  or  trial  term  of  the 
suj)reme  court,  after  snid  dny,  in  either  of  the  following  cases: 

1.  Where  the  order  prrnnls,  refuses,  continues,  or  modifies  a 
provisional  remedy;  or  settles',  or  jrrnnts,  or  refuses  an  application 
to  resettle  a  case  on  appeal  or  a  hill  of  exceptions. 

2.  Where  it  grants  or  refuses  a  now  trial;  except  thot  where 
specific  questions  of  fact,  arising  uion  the  issues,  in  an  action 
triable  by  the  court,  have  been  tried  by  a  jury,  pursuant ^to  an 
order  for  that  purpose,  as  prescribed  in  section  971  of  this  act, 
an  appeal  cannot  he  taken  from  an  order,  granting  or  refusing 
a  new  trial,  ui)ou  the  merits. 

3.  WMiere  it  involves  some  part  of  the  merits.  ■ 

4.  W'here  it  affects  a  substantial  right. 

5.  Where,  in  ofl^ect,  it  determines  the  action,  and  prevents  a 
judgment,  from  which  an  appeal  might  be  taken. 

G,  Where  it  determines  a  statutory  provision  of  the  State  to  be 
unconstitutional;  and  the  determination  appears  from  the  reasoDs 
given  for  the  decision  thereupon,  or  is  necessarily  implied  in  the 
decision. 

An  order,  made  upon  a  summary  application,  after  judgment, 
is  deemed  to  have  been  made,  in  the  action,  within  the  meaning 
of  this  section. 

Id.,  I  840,  am'd;  U  1805,  ch.  046.     See  ||  20B7,  967a 
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9  1848^  [Am'd,  180S.]  14.)  'vrhen  made  out  of  ooart)  pow« 
era  of  appellafe  dlTialcin  to  srant  orders. 

An  appeal  may  also  he  Uiken  to  the  appellate  divisiou  of  the 
wipreme  court,  from  an  order,  made  in  an  action,  upon  notice, 
bj  a  judge  or  juistice,  out  of  court,  in  a  case  where  an  appeal 
might  have  been  takei^,  na  prescribed  in  the  last  section,  if  the 
order  had  been  made,  hy  the  court.  The  appellate  diviBion  shall 
have  power  to  vacate  or  modify,  without  notice,  or  upon  such 
notice  as  it  shall  deem  proper,  any  order  in  an  action  or  special 
proceedinfif  made  by  a  justice  of  the  supreme  court  or  by  the 
court  witnout  notice  to  the  adverse  party;  it  may  grant  a  stay 
of  proceedings  upon  any^  judgment  or  order  of  the  supreme  court 
from  which  an  apiicul  is  pending,  ana  may  grant  any  order  or 
provisional  remedy  which  na9  been  applied  for  without  notice 
to  the  adverse  party,  and  refused  by  the  supreme  court  or  a 
justice  thereof.  * 

L.    18d5.    cb.   946. 

I    ld4d.    [Am'd,    1805.]    Appeal    from    lliterioeatorF    Jadir*" 

An  appeal  may  also  be  taken  to  the  appellate  division  of  the 
supreme  court,  from  an  interlocutory  judgment  rendered  at  ft 
special  term  or  trial  term  of  the  supreme  court,  or  entered  upoa 
the  rep  oil  of  a  referee. 

I<L 

§  18SO,  [Am'd,  1806.]  Appeal  from  flnMl  inH^nkm-^t,  aft«* 
aflirmance  of  interlociitorjr  Jndflrnient,  or  denial  of  iieT» 
tolal.    Hovlew^  in  the  oonvt  of  atfpeitlii. 

Whore  final  judgment  is  taken,  at  a  special  term  or  trial  term, 
or  pursuant  to  the  directions  of  a  referee,  after  the  affirmance, 
upon  an  appeal  to  the  appellate  division  of  the  supreme  court 
of  an  interlocutory  judgment i  or  after  the  refusal,  by  the  appel- 
late division  of  a  new  trial,  either  .upon  an  application,  made, 
in  the  firfit  instance,  at  a  term  of  the  appellate  division,  or  upon 
an  appeal  from  an  order  of  the  special  term,  or  of  the  judge, 
before  whom  the  issues,  or  questions  of  fact,  were  tried  by  a 
jury;  an  appeal  to  the  appellate  division  from  the  final  judgment 
brings  up,  for  review,  only  the  proceedings  to  take  the  final 
judgment,  or  upon  which  the  final  judgment  was  taken,  including 
the  hearing  or  trial  of  the  other  issues  in  the  action,  if  any. 
If  an  appeal  is  taken,  to  the  court  of  appeals,  from  the  deter- 
mination of  the  appellate  division  upon  the  appeal  from  the  f^nal 
judgmjnt,  the  determination  of  the  appellate  division,  affirming 
the  interlocutory  Judgment  or  refuKing  the  new  trial,  may,  at  the 
election  of  either  party,  be  reviewed  thereupon.  If  the  respond- 
ent elects  to  bring  it  up  for  review,  he  may  take  a  cross-appeal 
therefrom,  notwithstanding  the  expiration  of  the  time  to  take  an 
original  appeal  therefrom. 

10.     .Soe  H   1318,   1330. 

%  1351.  [Am*d,  180S,  1903.]  Limitation  of  time;  ordor  icy 
•tar   proeeetiltiKii. 

An  appeal,  authorized  by  this  title,  must  be  taken,  within  thirty 
days  after  service,  upon  the  attorney  for  the  appellant,  of  a  ropy 
of  the  judgment  or  order  appealed   from,  and  a*  written  notice 
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of  the  entry  thereof.  Security  is  not  required  to  perfect  the 
appeul;  bui,  except  where  it  is  otherwise  npecially  prescribed  by 
law.  the  app€>al  does  not  stay  the  execution  of  the  judgment  or 
order  appealed  from;  unless  the  court,  in  or  from  which  the 
appeal-  is  taken,  or  a  judge  thereof,  makes  an  order,  directing 
such  a  stay.  Such  an  order  may  be.  made,  and  may,  from  time 
to  time,  be  modified,  upon  such  terms,  as  to  security  or  other- 
wise, as  justice  requires.  If  security  is  given,  either  as  a  con- 
dition of  granting  the  order,  or  as  prescribed  in  the  next  section, 
the  provisions  of  title  second  of  this  chapter  apply  thereto,  as  if 
the  appellate  division  of  the  supreme  court  was  specified  in  those 
provisions,  in  place  of  the  appellate  court,  aud  a  judge  of  the 
same  court,  in  place  of  a  judge  of  the  court  below.  Execution 
of  a  judgment  for  the  recovery  of  money  only  shall  not  be  stayed 
without  security  for  more  than  thirty  days  after  the  service 
upon  the  attorney  for  the  appellant  of  a  copy  of  the  judgment 
and  written  notice  of  the  entry  thereof. 

Co.  Proc,  portions  of  18  832.  348,  and  360,  reconstmcted;  L.  1885,  cb.  946; 
L.  1903,  ch.  288.     In  effect  Sept.  1,  1903. 

t1352.  Stay  of  proeeedlnira  'vrltlioiit  order. 
pon  an  appeal  from  a  final  judgment,  taken  fts  prescribed  in 
this  title,  the  appellant  may  give  the  secnrlty,  required  to  perfect 
an  appeal  to  the  court  of  appeals,  from  a  judgment  of  the  same 
amount,  or  to  the  same  effect;  and  to  stay  the  execution  thereof. 
In  that  case,  the  execution  of  the  judgment  appealed  from  is 
stayed,  as  upon  an  appeal  to  the  court  of  appeals,  and  subject 
to  the  same  conditions. 

Id.,  s  348. 

I  1853.  [Am'd,  1M05.]  Upon  what  papers  appeal  to  be 
beard. 

An  appeal  from  a  final  judgment,  taken  as  prescribed  in  this 
title,  must  be  heard  upon  a  certified  copy  of  the  notice  of  appeal, 
of  the  judgment-roll,  and  of  the  case  or  notice  of  exceptions,  if 
any,  filed,  as  prescribed  by  law  or  the  general  rules  of  practice, 
after  the  entry  of  the  judgment,  and  either  before  oi^  after  the 
appeal  is  taken.  An  appeal  from  an  interlocutory  judgment,  or 
from  an  order  taken  as  prescribed  in  this  title,  must  be  heard 
upon  a  certified  copy  of  the  notice  of  appeal,  and  of  the  papers 
used  before  the  court,  judge  or  justice,  upon  the  hearing  of  the 
demurrer,  application  for  judgment,  or  motion,  as  the  case  re* 
quires.  Unless  the  appellate  division  shall  in  a  special,  case  other- 
wise direct,  before  an  appeal  shall  be  placed  upon  the  calendar, 
the  appellant  shall  file  with  the  clerk  of  the  appellate  division 
the  case  and  exceptions  or  the  other  papers,  upon  which  the  ap- 
peal shall  be  heard,  printed  as  required  by  the  rules  of  practice; 
in  case  the  app(>al  is  from  a  judgment  the  printed  case  and  ex- 
ceptions must  be  ordered  filed  by  the  justice  or  referee  before 
whom  the  case  was  tried. 

L.  189S,  ch.  946. 

I  1854.  rAm*dt  1879.]  Bntry  of  Jvdffmeiit  or  orderi  $u4km*» 
ment-roll. 

Where  judgment  of  afllrmance  is  rendered  upon  the  appeal,  the 
judgment-roll  consists  of  a  copy  of  the  judgment,  annexed  to  the 
papers,  upon  which  the  appeal  was  heard.  Where  subaeqaent 
proceedings  are  taken,  at  the  special  term  or  trial  term,  before 
the  entry  of  final  judgment,  the  judgment-roll  m«8t  also  ooii* 
tain  the  proper  papers  relating  thereto. 
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1 1355.  [Am*d,  188S.1     Heatrinm,  etc..  In  the  avpreis^t  court. 

An  appeal  taken  to  the  appeUate  division  of  tlie  supreme  court, 
as  prescribed  in  this  title,  must  be  heard  in  the  department,  em- 
bracing the  county,  in  which  the  judgment  or  order  appealed 
from  is  entered;  unless  an  order  is  made,  as  prescribed  in  section 
231  of  this  act,  directing  that  it  be  heard  in  another  department, 
or  unless  appeals  pending  in  one  department  are  transferred  for 
hearing  and  determination  to  another,  pursuant  to  article  six, 
nection  one,  of  the  constitution.  The  order  made  upon  the  ap- 
peal must  be  entered  in  the  office  of  the  clerk  of  the  appellate 
division,  and  a  certified  copy  thereof  with  the  original  case  or 
ffipers  upon  which  the  appeal  was  heard,  filed  as  provided  in  sec- 
tion thirteen  hundred  and  fifty-three  must  be  transmitted  by  the 
clerk  upon  payment  of  his  fees,  to  the  clerk  of  the  county  where 
the  judgment  or  order  appealed  from  was  entered,  and  upon  such 
certified  copy  of  the  order  and  the  case  or  papers  upon  which  the 
appeal  was  heard,  the  county  clerk  shall  enter  the  judgment  in 
his  office. 

Sntwtltata  for  Co.  Pvoc*  portions  of  {8  847  and  848;  L.  18D6»  cb.  848.    Seo 
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TITLE  V. 

^     Appeal  from  a  determination  in  a  special  proceeding^. 

8ec.    1350.  Appeal  from  ordiT  made  In  tho  same  ccnirt. 
1337.   Id. ;  when  madi*  by  another  court  or  judge. 
1358.  Preceding  order  may  be  reviewed. 
13{>9.  Litiiltutlon  of  time  tu  appeal. 

1300.  Stay  of  proo<««llng8 ;  bearing  of  app<>al ;  decision  thereupon. 
13U1.  Thin  title  qualified.     Application  of  provi«ion.s'  relating  tu  actions. 

f  1356.  [Am'dy  1805>  1013.]  Appeal  from  order  made  in 
the  name  court. 

An  appeal  inay  be  taken,  to  the  appellate  diviMion  of  the  sn- 
prenie  cuurt,  fruui  au  order,  affecting  a  Hubstantial  rigbt,  made 
in  a  special  proceeding,  at  a  Kpeciul  term  or  a  trial  term  of  the 
supreme  court;  or  made  by  a  justice  thereof  in  a  special  proceed- 
ing instituted  before  him,  purnuaut  to  a  special  statutory  provi- 
sion; or  instituted  before  another  judge,  and  transferred  to,  or 
continued  before  him.  An  api>cnl  may  also  be  tdken  to  the  ap- 
pellate division  of  the  supreme  court  from  an  order  granting  or 
denying  an  application  for  an  alternative  writ  of  mandamus  or 
an  alternative  writ  of  prohibition. 

L.  1854,  ch.  270,  S  1,  first  clause  (4  Rdm.  681;  5  Id.  133).  Am'd  by  L. 
1805,   ch.   946;   L.    1013,   ch.    572.       In  effect  Sept.    1,    1013. 

i  13B7.  [Am'dy  1805.]  Id.|  -when  made  by  another  coart 
or  Judire. 

An  stppeal  may  also  be  taken  to  the  appellate  division  of  the 
supreme  court,  from  an  order,  affecting  a  substantial  right,  made 
by  a  court  of  record,  possessing  original  jurisdiction,  or  a  judge 
thereof,  in  a  special  proceeding  instituted  in  that  court,  or  before 
a  judge  thereof,  pursuant  to  a  special  statutory  provision: 
or  instituted  before  anrjther  judge,  and  transferred  to,  or  con- 
tinued before,  the  judge  who  made  the  final  order.  But  this 
section  does  not  apply  to  a  case,  where  an  appeal  from  the  order, 
to  a  court,  other  than  the  appellate  division  of  the  supreme 
court,  is  expressly  given  by  statute. 

SubstltutiMl  for  part  of  Co.  Proc,  {  344;  L.  1893,  ch.  946.     See  S  1342,  ante. 

S  1358.  [Am'd,  1877.]     Preceding  order  may  be  reTte^red. 

An  appeal,  authorized  by  this  title,  brings  up  for  review,  any 
preceding  order,  made  in  the  course  of  the  special  proceeding,  in- 
volving the  merits,  and  necessarily  affecting  the  final  order  ap- 
pealed from,  which  is  specified  in  the  notice  of  appeal. 

See  Co.  l»roc.,  %  320. 

f  1350.  lilntltatlon  of  time  to  appeal. 

An  appeal,  authorized  by  this  title,  must  be  tjjken  within  thirty 
days  after  service  of  a  copy  of  the  final  order,  from  which  it  is 
taken,  with  a  written  notice  of  the  entry  thereof,  upon  the  appel- 
lant; or,  if  he  appeared,  upon  the  hearing,  by  an  attorney  at  law 
or  an  attorney  in  fact,  upon  the  person  who  so  appeared  for  him. 

From  Id.,  f  332.  Si*o  L.  I8.-4.  ch.  270,  (  2. 

S  130O.  Stay  of  proceedlnflmi  hearing  of  appeal  |  decision 
thereupon. 

The  provisions  of  title  fourth  of  this  chapter,  relating  to  perfect- 
ing an  appeal  from  au  order,  taken  as  therein  prescribed;  to  stay- 
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ing  the  execution  of  the  order  appealed  from;  to  hearing?  the 
appeal;  and  to  the  ei*tr>'  aud  enAurceniwnt  of  the  order  made  up<iu 
the  »ppeai,  apply,  whei*e  au  api>eal  in  taken,  as  prescribed  in  this 
title,  except  as  otherwine  frpecially  prescribed  by  law. 

This  Koctlon  refers  to  U  1361,  1363,  13S4.  and  1355,  ante.     See,  also,   SI  ' 
1313  and  lJ14p  ante. 

LlSei.   Tbiii  title    aaciltlled.      AppUcntlon.   of   provlnlonn 
tinflr  to  actloim. 

This  title  does  not  confer  the  right  to  Appeal  from  an  order, 
in  a  caso,  where  it  is  specially  pz-escribed  by  law»  that  the  order 
cannot  be  reviewed.  The  proceedings  upon  an  appeal,  taken  as 
prescribed  in  this  title,  are  jfoverned  by  the  provisions  of  tnis 
act,  and  of  the  general  rules  of  nractice,  relating  to  an  appeal  m 
an  "ctioD,  except  as  otherwise  specially  prescribed  by  law. 
-2^.  319 
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CHAPTER  XIII. 
Executions. 

TITLE    l.-Formiof.  Rx«r«iliiiis  TImeaail  Hftaaerof  iMalaf  aa  bMBtlomi 
Oeaeral  Dailet  aa<i  LUbtlltlei  iif  OHIcen. 

TITLE  II.— ExMntlna  Afftlaiit  Property. 

TITLE IIL-EzMattoa  A^alast  tke  Pemoa. 

TITLE  L 

Forms  of  execution;  time  and  manner  of  issuing  an  execu- 
tion; general  duties  and  liabilities  of  officers. 

Bee.  1802.  To  whom  execution  directed;  proTlsloD  where  sheriff  is  a  V^rtj. 
1808.  Time  of    receipt    to   be    Indorsed   on   execution. 
1864.  The  different   kinds  of  execution. 
1866.  To  what  counties  executions  may  issue. 

1866.  General    requisites   of    executions. 

1867.  Id.;  when  Issued  on  filing  transcript  from  justice's  court,   etc. 

1868.  Requisites  of  execution  for  the  coUectlon  of  money. 

1869.  Id.;    against    property 

1870.  Id.;    where  a   warrant   of  attachment   has  been  levied   by  sheriff. 

1871.  Id.;  against  executor,  etc. • 

1872.  Id.;   against  the  person. 

1878.  Id.;    for    delivery    of    property.    How    money,    recovered    by    aams 

Judgment,    may    be   collected. 

1874.  Separate   executions,    where   separate   sums   awarded. 

1876.  Execution  of  coarse,  within  Ave  yuars. 

1876.  Execution,   after  death  of  Judgment  creditor. 

1877.  When   execution    may   be   Issued  after  five  years. 
1876.  Id.;    leave,    how   obtained.    * 

/   18T0.  No  execution  against  decedent,   except,   etc. 

1880.  Execution  against  decedent's  property. 

1881.  Leave,    how    obtained. 

1882.  Time  of  stay  by  oi-der,  etc.,   not  reckoned  under  this  title. 
1383.  Execution  against  surviving  judgment  debtors. 

1884.  Sale   on  execution,    etc.;    when   and    how   conducted. 
1886.  .Penalty    for   taking  down  or   defacing   notice  of  sale. 

1886.  Validity  of  sale,   when  not  affected  by  sheriff's  default,    etc. 

1887.  Purchases   on   Fuch   sales,    by   certain   officers,    prohibited. 

1888.  When  execution  to  be  enforced  by  under-sheriff. 

I    18QX.    To    whom    execntlon    directed;    provision    iv^laere 
■herilf  ia  a  j^aLrty. 

An  execution  muBt  be  directed  to  the  sheriflf,  unless  he  is  a 
party  or  interested;  in  which  case  it  must  be  directed  as  pre- 
scribed in  section  173  of  this  net.  But  the  court  may,  in  its  dis- 
cretion, order  an  execution,  issued  upon  a  judfpment  rendered 
against  a  sheriff,  either  nlone  or  with  another,  to  be  directed  to 
a  person,  designated  in  the  order,  instead  of  to  the  coroners,  or 
a  particular  coroner;  in  which  cnse  it  must  be  so  directed.  The 
person  so  designated  must  be  of  full  age,  a  resident  of  the  State, 
and  not  a  party  to  the  action,  or  interested  therein.  Where  the 
execution  is  issued  upon  a  judgment  for  a  sum  of  money,  or 
directing  the  payment  of  a  sum  of  money,  the  order  does  not  take 
effect,  until  the  person  so  designated  executes,  and  files  in  the 
clerk's  office,  a  bond  to  the  people,  with  nt  least  two  sureties,  ap- 
proTed  by  a  judge  of  the  court,  or  a  county  judge,  in  a  penal 
tarn,  fixed  by  the  order,  not  less  than  twice  the  sum  to  be  col- 
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lected  by  Tirtne  of  the  execution;  conditioned  for  the  faithful  per- 
formance of  his  duties  under  the  execution.  A  certified  copy  of 
the  order,  and,  where  it  requires  a  bond  to  be  given,  the  clerk's 
certificate  that  a  bond  has  been  filed,  as  required  by  the  order, 
must  be  attached  to  the  execution.  The  person  so  desifrnated  is 
deemed  an  officer;  and,  with  respect  to  that  execution,  he  is  sub- 
ject to  the  obligations  and  liabilities,  and  has  the  power  and 
authority  of  a  coroner,  and  is  entit'ed  to  fees  accordingly. 

Co.  Proc.,  part  of  f  2S9,  and  2  R.  S.  364,  %%  11  and  12.  am'd.  See  3  T. 
«  C.   608. 

i  136S.  Time  of  receipt   to   be   Indorsed   on   execution. 

The  sheriff,  to  whom  an  execution  is  directed  and  delivered, 
must,  upon  the  receipt  thereof,  indorse  thereupon  a  memorandun) 
*of  the  day,  hour,  and  minute,  when  he  received  it. 

2  R.  S.  364,  S  lU   (2  Edm.  377). 

{   13G4.  Tlie  different  Iclnda  of  execution. 

There  are  four  kinds  of  execution,  as  follows: 

1.  Against  property. 

2.  Against  the  person. 

3.  For  the  delivery  of  the  possession  of  real  property  with  oi 
without  damages  for  withholding  the  same. 

4.  For  the  delivery  of  the  possession  of  a  chattel,  with  or 
without  damages  for  the  taking  or  detention  thereof. 

An  execution  is  the  process  of  the  court,   from  which   it  is 

issued. 
Co.   Proc.,   S   2S6,   am'd.     See  i    1240. 

S  1305.  To  ivlint  count  lea  executions  mar  iasne. 

An  execution  against  property  can  be  issued  only  to  a  county, 
in  the  clerk's  office  of  which  the  judgment  is  docketed.  An  exe< 
cation  against  the  person  may  be  issued  to  any  county.  An 
execution  for  the  delivery  of  the  possession  of  real  property, 
must  be  issued  to  the  county,  where  the  property,  or  a  part 
thereof,  is  situated.  An  execution  for  the  delivery  of  the  pos- 
session of  a  chattel,  may  be  issued  to  any  county,  where  the 
chattel  is  found;  or  to  the  sheriff  of  the  county  where  the  judg- 
ment-roll is  filed.  Executions,  upon  the  same  judgment,  may  be 
issued  at  the  same  time,  to  two  or  more  dififerent  counties. 

SatMtimte  for  Co.  Proc,  part  of  f  287.     See  ante,   f  597. 

S  1366.    [Am'd,    1914.]      General   reanlaitea   of   execations. 

An  execution  must  intelligibly  describe  the  judgment,  stating 
the  names  of  the  parties  in  whose  favor,  and  against  whom,  the 
time  when,  and  the  court  in  which,  the  judgment  was  rendered; 
and,  if  it  was  rendered  in  the  supreme  court,  the  county  in  which 
the  judgment-roll  is  filed.  It  must  require  the  sheriff  to  return 
it  to  the  proper  clerk,  within  sixtj^  days  after  the  receipt  thereof. 
Except  as  otherwise  prescribed  m  the  next  section,  it  must  be 
made  returnable  to  the  clerk,  with  whom  the  judgment-roll  is 
filed.  When  an  execution  has  been  issued  against  the  wages, 
debts,  earnings,  salary,  income  from  trust  funds  or  profits  due 
and  owipg  to  any  judgment  debtor,  pursuant  to  the  provisions 
of  this  chapter,  it  shall  be  the  duty  of  the  sheriff  or  other 
officer  or  person  to  whom  such  execution  shall  be  delivered,  fr^m 
time  to  time,  and  at  least  once  every  six  months  from  the  time 
a  lery  shall  be  made  thereunder,  to  account  for  and  pay  over, 
to  the  person  entitled  thereto,  all  moneys  collected  thereon,  less 
his  lawful    fees    and   expenses   for    collecting    the   same.     This 
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section  shall  apply  to  all  such  exiecutions  now  issued  and  out- 
standing. 

Go.    Proc.,    part  of  f   288,    consolidated   With   Id.,    §  290.      Soe   If   23.   X4. 
Am'd  by  Ij.   1914.   cb.  847,   in  effect  Apr.   15,   1014 

1  1307.  Id.;  ^hen  Uaned  on  flllnfir  tiraiiBerlpt  froai  Jna* 
tiee'ii  court,  etc. 

Where  an  execution  is  issued  out  of  a  court,  other  than  that 
in  whicfh  the  judgment  was  rendered,  upon  filing  a  transcript 
of  the  judgment  rendered  in  the  latter  court,  it  must  also  specify 
the  clerk,  with  whom  the  transcript  is  filed,  and  the  time  of 
filing;  and  it  must  be  made  returnable  to  that  clerk.  If  the 
judgment  was  rendered  in  a  justice's  court,  it  must  specify  the 
ju.stice*s  name;  and  it  must  omit  the  specification,  respecting  the 
filing  of  the  judgment-roll. 

Sue  post,   i  3043. 

S  1308.  Reauisltes  of  execution  for  tl&e  collection  of 
money. 

An  execution,  issued'  upon  a  judgment  for  a  sum  of  money, 
or  directing  the  payment  of  a  sum  of  money,  must  specify,  in 
the  body  thereof,  the  sum  recovered,  or  directed  to  be  paid,  and 
the  sum  actually  due  when  it  is  issued.  It  may  specify  a  daj-, 
from  which  interest  upon  the  sum  due  is  to  be  computed:  in 
which  case,  the  sheriff  must  collect  interest  accordingly,  until 
the  sum  is  paid.  If  all  the  parties,  against  whom  the  judgment 
iff  rendered,  are  not  judgment  debtors,  the  execution  must  show 
who  is  the  judgment  debtor. 

2  R.  S.  364,  i  9,  «is  am'd  by  U  1844,  cb.  824 ;  and  Go.  Proc,  part  of  {  288. 

f   1360.  Id.)  aflrainst   property. 

An  execution  against  property  must,  if  the  judgment-roll  is  not 
filed  in  the  clerk's  office  of  the  county  to  which  it  is  issued, 
specify  the  time  when  the  judgment  was  docketed  in  that  county. 
It  must,  except  in  a  case  where  special  {provision  is  otherwise 
made  by  law,  substantially  require  the  sheriff  to  satisfy  the  judg- 
ment, out  of  the  personal  property  of  the  judgment  debtor;  and,  if 
sutficieut  personal  property  cannot  be  found,  out  of  the  real  prop- 
erty, belonging  to  him,  at  the  time  when  the  judgment  was  dock- 
eted in  the  clerk's  office  of  the  county,  or  at  any  time  thereafter. 

Co.    Proc,   part  of  %   280,  am'd. 

S  1370.  Id.  I  .i^'here  a  \irarrant  of  attachment  has  been 
levied  by  sberllf. 

NVhore  a  warrant  of  attachment,  issued  in  the  action,  has  been 
levied  by  the  sheriff,  the  execution  must  substantially  require  the 
sheriff  to  satisfy  the  judgment,  as  follows: 

1.  Where  the  judgment  debtor  is  a  non-resident,  or  a  foreign 
corporation,  and  the  summons  was  served  upon  him  or  it,  without 
the  State,  or  otherwise  than  personally,  pursuant  to  an  order 
obtained  for  that  purpose,  as  prescribed  in  chapter  fifth  of  this 
act,  and  the  judgment  debtor  has  not  appeared  in  the  action; 
out  of  the  personal  property  attached,  and,  if  that  is  insufficient, 
out  of  the  real  property  attached. 

2.  In  any  other  case,  out  of  the  personal  property  attached; 
ahd,  if  that  is  insufficient,  out  of  the  other  personal  property  of 
the  judgment  debtor;  if  both  are  insufficient,  out  of  the  real  prop- 
erty attached;  and,  if  that  is  insufficient,  out  of  the  real  property, 
belonging  to  him,  at  the  time  when  the  judgment  was  docketed 
in  the  clerk's  office  of  the  county,  or  at  any  time  thereafter. 

See  Si  649,  707  and  708,  ante. 

{   1371.  Id.)   Biralnnt  execntor,   etc. 

An  execution  against  real  or  personal  property,  in  the  hands 
-^f  an  executor,   administrator,   heir,   devisee,   legatee,   tenant  of 
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real  property,  or  tru8t€«,  must  substantially  require  the  ulieriJS 
to  saiisfy  the  judtpnent,  out  of  that  property. 
Co.  Proe.,  I  28»»  mtbd.  1.     . 

S   1372.  Id.t  asalnat  the   person. 

Ad  execution  asoinst  the  person  must  substantially  require 
the  sheriff,  to  arrest  the  judgment  debtor,  and  commit  him  to 
the  jail  of  the  county,  until  he  pays  the  judgment,  or  is  dis- 
charged according  to  law.  Except  where  it  may  be  issued,  with- 
out the  previous  issuing  and  return  of  an  execution  against  prop- 
erty, it  must  recite  the  issuing  and  return  of  such  an  execution, 
specifying  the  county  to  which  it  was  issued. 

Id.,  f  aso,  8ubd.  3.  am'd.     See  f  1489. 


I  18T8.   Id.  I   for   dell-irery   of   property*    Hovr  aioney» 
eovered  I^t  Miine  Judviiient,  may  be  eolleeted. 

An  execution  for  the  delirery  of  the  possession  of  real  prop- 
erty, or  a  chattel,  must  particularly  describe  the  property,  and 
designate  the  party  to  whom  the  judgment  awards  the  posses- 
sion thereof;  and  it  must  substantially  require  the  sheriff,  to 
deliver  the  possession  of  the  property,  within  his  county,  to  the 
party  entitled  thereto.  If  a  sum  of  money  is  awarded  by  the 
same  judgment,  it  may  be  collected,  by  virtue  of  the  same  execu- 
tion; or  a  separate  execution  may  be  issued  for  the  collection 
thereof,  omitting  tho  direction  to  deliver  possession  of  the  prop- 
erty. If  one  execution  is  issued  for  both  purposes,  it  must  con- 
tain, with  respect  to  the  money  to  be  collected,  the  same  direc- 
tions as  an  execution  against  property,  or  against  the  person, 
as  the  case  requires. 
Substitute  for   Co.   PQ>c..   |   289,   rabd.   4. 

I  1874.  Separate  execvtionii,  -vrliere  iieparate  Bama 
a'vrarded. 

Where  a  judgment  awards  different  sums  of  money,  to  or 
against  different  parties,  a  separate  execution  may  be  issued, 
to  collefft  each  sum  so  awarded;  subject  to  the  power  of  the 
court,  to  control  the  enforcement  of  the  executions,  upon  motion, 
where  the  collection  of  one  execution  will,  wholly  or  partly, 
satisfy  another. 

y  1376.  FiLecatlon  of  coarMe,  -vrltlila  live  yearn. 

Except  as  otherwise  specially  prescribed  by  law.  the  party 
recovering  a  final  judgment,  or  his  assignee,  may  have  execution 
thereupon,  of  course,  at  any  time  within  five  years  after  the 
entry  of  the  judgment. 

0».  Ptoc..  i  2S3,  umd.     Sl^  f$  1382,  1858. 

S  18T6.  [Am'd,  1588,  1887.]  Execatlon  after  death  of  |adff« 
me  At  f^redltor. 

Where  the  party  recovering  a  final  judgment  has  died,  execu- 
tion may  bo  issued  at  any  time  within  five  years  after  the  entry 
of  the  judgment,  by  his  personal  representatives,  or  by  the  as- 
signee of  the  judgment,  if  it  has  been  assigned,  and  the  execution 
must  be  indorsed  with  the  name  and  residence  of  the  person 
issuing  the  same.  And  where  a  party  or  one  or  more  of  several 
parties  against  whom  a  judgment  for  the  recovery  of  iwasession 
of  real  property  has  been  obtnfned  has  died,  an  order  granting 
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leare  to  issue  and  execute  such  execution  or  writ  of  possession 
may  be  grauteU  upon  giviug  twenty  days'  notice  to  the  occupants 
of  the  lands  so  recovered  and  to  the  grantees  or  devisees  of  said 
deceased,  or  if  he  died  in  testate,  to  the  heirs  at  law  of  said 
deceased,  said  notices  to  be  served  in  the  same  manner  as  a 
summons'  is  directed  to  be  served  in  an  action  in  the  supreme 
court. 

L.  1887.  eh.  682. 

S  1877.  Wlten  execution  may  be  Issaed  after  Ave  years. 

After  the  lapse  of  five  years  from  the  entry  of  a  final  judgment, 
execution  can  be  isssued  thereupon,  in  one  of  the  following  caaes 
only: 

1.  [Am'd,  1870.]  Where  an  execution  was  issued  thereupon, 
within  Aye  years  after  the  entry  of  the  judgment,  and  has  been 
returned  wholly  or  partly  unsatisfied  or  unexecuted. 

2.  Where  an  order  is  made  by  the  court,  granting  leave  to  issae 
the  execution. 

Go.  Proc.,  part  of  |'  284. 

I  1878.  Id.  I  leave,  ho'vr  obtained. 

Notice  of  an  application  for  an  order,  granting  leave  to  issue 
an  execution,  as  prescribed  in  the  last  section,  must  be  served 
personally  upon  the  adverse  party,  if  he  is  a  resident  of  the  State, 
and  personal  service  can,  with  reasonable  diligence,  be  made  upon 
him  therein:  otherwise,  notice  must  be  given  in  such  manner  as 
the  court  directs.  Where  the  judgment  is  for  a  sum  of  money, 
or  directs  the  payment  of  a  sum  of  money,  leave  shall  not  be 
granted,  except  on  proof,  by  affidavit,  to  the  satisfaction  of  the 
court,  that  the  judgment  remains  wholly  or  partly  unsatisfied. 
Id.,  am'd.  * 

I  1870.  No  execotlon  avalnat  decedent,  except,  etc. 

An  execution  to  collect  a  sum  of  money  cannot  be  issued, 
against  the  property  of  a  judgment  debtor,  who  has  died  since 
the  entry  of  the  judgment  except  as  prescribed  in  the  next  two 
sections. 

S   1880.   (Am'd,  1884,  1016.]     Execatlon  against  decedent's 
property. 

After  the  expiration  of  one  year  from  the  death  of  a  party, 
against  whom  a  final  judgment  for  a  sum  of  nioue^,  or  directing 
the  payment  of  a  sum  of  money  is  rendered,  the  judgment  may 
be  enforced  by  execution  against  any  property  upon  which  it  is  a 
lien  with  like  effect  as  if  the  judgment  debtor  was  still  living. 
But  such  an  execution  shall  not  be  issued,  unless  an  order  grant- 
ing leave  to  issue  it  is  procured  from  the  court  from  which  the 
execution  is  to  be  issued,  and  from  n  surrogate's  court  of  this 
state,  which  has  duly  granted  letters  testamentary  or  letters  of 
administration  upon  the  estate  of  the  d<»ceased  judgment  debtor. 
Where  the  Hen  of  the  judgment  was  created  as  prescribed  in 
section  twelve  hundred  and  fifty-one  of  this  act,  neither  order 
can  be  made  until  the  expiration  of  eighteen  months  after 
letters  testamentary  or  letters  of  administration  have  been  duly 
granted  upon  the  estate  of  the  decedent,  and  for  that  pnn>ose 
such  a  lien  existing  at  the  decedent's  death  continues  for  two 
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years  thereafter,  notwithstanding  the  previoas  expiration  ef  ten 
jears  from  the  filing  of  the  judgment  roll.  But  where  letters 
upon  the  estate  of  the  decedent  have  not  been  granted  within 
eighteen  months  after  his  death  by  the  surrogate  s  court  of  the 
county  in  which  the  decedent  resided  at  the  time  of  his  death, 
or  if  the  decedent  resided  out  of  the  state  at  the  time  of  his 
death,  and  letters  testamentary  or  letters  of  administration  have 
not  been  granted  within  the  same  time  by  the  surrogate's  court 
of  the  county  in  which  the  property  on  which  the  judgment  is  a 
lien  is  situated,  such  court  may  grant  the  order  where  it  appears 
that  the  decedent  did  not  leave  any  personal  property  within 
the  state  upon  which  to  administer.  In  such  case  the  lien  of  the 
judgment  existing  at  the  decedent's  death  continues  for  two 
years  as  aforesaid.  Provided,  however,  that  such  judgment  lien, 
existing  at  the  decedent's  death,  upon  the  decedent's  real  prop- 
erty, or  some  portion  thereof,  may  be  enforced  and  payment 
thereof  obtained  during  the  said  eighteen  months  after  granting 
of  letters  testamentary,  or  letters  of  administration,  in  the 
manner  prescribed  by  title  four  of  chapter  eighteen  of  this  act. 
But  this  section  shall  not  apply  to  real  estate  which  shall  have 
been  conveyed,  or  hereafter  may  be  conveyed  'by  the  deceased 
judgment  debtor  during  his  lifetime,  if  such  conveyance  was 
made  in  fraud  of  his  creditors  or  any  of  them,  and  any  judg- 
ment creditor  of  said  deceased,  against  whose  judgment  said 
conveyance  shall  have  been,  or  may  hereafter  be,  declared 
fraudulent  by  the  judgment  and  decree  of  any  court  of  com- 
petent jurisdiction,  may  enforce  his  said  judgment  against  such 
real  property,  with  like  effect  as  if  the  judgment  debtor  was 
living,  and  it  shall  not  be  necessary  to  obtain  the  leave  of  any 
court  or  officer  to  issue  such  execution,  and  the  same  may  be 
issued  at  any  time  to  the  sheriff  of  the  county  where  such  prop- 
erty is  or  may  be  situated.  The  person  issuing  such  execution, 
however,  shall  annex  thereto  a  description  of  the  real  estate 
against  which  the  same  is  sought  to  be  enforced,  as  aforesaid, 
and  shall  endorse  on  said  execution  the  words  '*  issued  under 
section  thirteen  hundred  and  eighty  of  the  code  of  civil  pro- 
cedure." whereupon  said  sheriff  shall  enforce  said  execution  as 
therein  directed,  against  the  property  so  described,  and  not 
against  any  other  property,  either  real  or  personal,  and  all  pro- 
visions of  law  relating  to  the  sale  and  conveyance  of  real  estate 
on  execution  and  the  redemption  thereof  shall  apply  thereto. 

Am'd    by    U    lRd4,    cb.    734;    L.    1916.    ch.    625,    in    efTect    May    20,    1016. 
See   I    1825. 

I   1881.   [Am'd,  1888.]    Leave,  hovr  obtained. 

I^ave  to  issue  an  execution,  as  prescribed  in  the  last  section, 
must  be  procured  as  follows: 

1.  Notice  of  the  application,  to  the  court^  from  which  the  exe- 
cution is  to  be  issued,  for  an  order,  granting  leave  to  issue  the 
execution,  must  be  given  to  the  person  or  persons,  whose  interest 
in  the  property  w^ill  be  affected  by  a  sale  by  virtue  of  the  execu- 
tion, and  also  to  the  executor  or  administrator  of  the  judgment 
debtor.  The  general  rules  of  practice  may  prescribe  the  manner 
in  which  the  notice  must  be  given;  until  provision  is  so  made 
therein,  it  must  be  served,  either  personally,  or  in  such  manner 
as  the  court  prescribes,  in  an  order  to  show  cause.  Leave  shall 
not  be  granted,  except  upon  proof,  by  affidavit  to  the  satisfac- 
tion of  the  court  that  the  judgment  remains  wholly  or  partly 
unsatisfied. 
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2.  For  the  purpose  of  procuring  a  decree  from  the  surrogate's 
court,  granting  leave  to  issue  the  execution,  the  judgmeni  cred- 
itor must  present  to  that  court,  a  written  petition,  duly  Yerifiedt 
setting  forth  the  facts,  and  praying  for  such  a  decree;  and  that 
the  persons,  specified  in  the  nrst  subdivision  of  this  section,  may 
be  cited,  to  show  cause  why  it  should  not  be  granted.  Upon 
the  presentation  of  such  a  petition,  the  surrogate  must  issue 
a  citation  accordingly,  which  said  citation  may  be  served  In 
the  same  manner  as  is  provided  in  the  first  subdivision  of  this  sec- 
tion for  the  service  or  giving  of  a  notice  to  the  parties  or  persons 
therein  mentioned,  and,  if  the  general  rules  of  practice  of  the 
supreme  court  do  not  provide  for  a  mode  of  giving  such  notice, 
such  citation  must  be  served  in  such  manner  as  the  surrogate  by 
order  may  prescribe,  or  as  is  otherwise  provided  by  law;  and, 
upon  his  fetum  thereof,  he  must  make  such  a  decree  in  the 
premises  as  justice  requires. 

L.   1880,   ch.  82.     S«o  (  2725.  subd.  2. 

S  1882.  Time  of  utmy  by  order,  etc.,  not  reokomed  under 
thlu  title. 

The  time  during  which  the  person,  entitled  to  enforce  a  judg^ 
ment.  Is  stayed  from  enforcing  it,  by  the  provision  of  a  statute, 
or  by  an  injunction  or  other  order,  or  in  consequence  of  an  ap- 
peal, is  not  a  part  of  the  time,  limited  by  this  title,  for  issuing  an 
execution  thereupon,  or  for  making  an  application  for  leave  to 
issue  such  an  execution. 

I  1888.  Bxeevtioii  avainst  sarviTinor  Jadffmeat  debtors. 

The  last  six  sections  do  not  affect  the  right  of  a  judgment  cred- 
itor to  enforce  r.  judgment,  against  the  property  of  one  or  more 
surviving  judgment  debtors,  as  if  all  the  judgment  debtors  were 
living.  In  that  case,  an  execution  must  be  issued  in  the  usual 
form ;  but  the  attorney  for  the  judgment  creditor  must  indorse 
thereupon,  a  notice  to  the  sheriff,  reciting  the  death  of  the  de- 
ceased judgment  debtor,  and  requiring  the  sheriff  not  to  collect 
the  execution,  out  of  any  property  which  belonged  to  him. 

I  1384.  [Ant'd,  1894.]  Sale  on  execation,  etc.)  wlten  anit 
how  oondacted. 

A  sale  of  real  or  personal  property,  by  virtue  of  an  execution, 
or  pursuant  to  the  directions  contained  in  a  judgment  or  order, 
must  be  made  at  public  auction,  between  the  hour  of  nine  o'clock 
in  the  morning  and  sunset.  The  sheriff  to  whom  an  execution  is 
issued  shall  at  any  time  before  the  sale  of  the  personal  property 
levied  on  by  him,  on  the  written  request  of  any  person  who  is  a 
creditor  of  the  person  against  whom  the  writ  was  issued  under 
which  the  sheriff  levied  upon  the  property,  exhibit  to  such  cred- 
itor the  personal  property  so  levied  upon  under  said  writ  and  per- 
mit an  inspection  thereof  by  such  creditor  or  his  agent. 

L.    1894,    cb.   789. 

I  1886.  PenaltT  for  taking  down  or  defacing  notiee  of 

■ale. 

A  person  who,  before  the  time  fixed  for  the  sale.  In  a  notice 
of  the  sale  of  property,  to  be  ma.de  by  virtue  of  an  execution, 
wilfully  takes  down  or  defaces  such  a  notice  put  up  by  the 
sheriff,  or  by  his  authority,  forfeits  fifty  dollars  to  the  judgment 
creditor,  and  the  same  sum  to  the    judgment  debtor;  unless  the 
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Qotice  was  defaced  of  taken  down,  with  the  consent  of  the  person 
seeking  to  enforce  the  forfeiture  or  the  ezecntlon  was  pre- 
vioQBly  satisfied. 

f   ISSe.  Validity  of  sale,   when   not  nlTeeted   by  aherllPs 
Aefanlty  etc. 

An  omission  by  the  sheriff  to  give  notice,  as  required  by  law, 
or  the  taking  down  or  defacing  of  a  notice,  when  put  up,  does 
not  effect*  the  validity  of  a  sale,  made  by  virtue  of  an  execution, 
to  a  purchaser  in  good  faith,  without  notice  of  the  omission  or 
offence. 

2    B.   S.    369.    i   40. 

I  1387.  PnrcliaBes  on  sncli  sales,  by  certain  ottoera,  pr€»- 
lUblted. 

The  sheriff,  to  whom  an  execution  is  directed,  or  the  nnder^ 
sheriff  or  deputy-sheriff,  holding  an  execution,  and  conducting  a 
sale  of  property  by  virtue  thereof,  shall  not,  directly  or  indirectly, 
parchase  any  of  the  property  at  the  sale.  A  purchase  made  by 
him,  or  to  his  use,  is  void. 

Id..  8  41. 

9  1888.  'Wben  execution  to  be  enforced  by  nnder-sberilf. 

Where  the  sheriff,  to  whom  an  execution  is  delivered,  dies,  is 
removed  from  office,  cr  becomes  otherwise  disqualified  to  act, 
before  the  execution  is  returned,  his  under-sheriff  must  proceed 
upon  the  execution,  as  the  sheriff  might  have  done.  If  there  is 
no  under-sheriff,  the  court,  from  which  the  execution  issued, 
may  designate  a  person  to  proceed  thereupon;  who  may  complete 
the  same,  as  an  under-sheriff  might  have  done.  The  person  so' 
designated  must  give  such  security  ns  the  court  directs.  He  is 
deemec?  r.n  officer;  and  is  subject  to  the  same  obligations  and 
liabilities,  and  has  the  sa-oe  power  and  authority,  in  relation  to 
the  object  of  his  appointment,  as  a  sheriff,  and  is  entitled  to  fees 
accordingly.  But  this  section  does  not  apply,  in  a  case  where 
special  provision  is  otherwise  made  by  law  for  the  enforcement 
of  an  execution,  after  the  death,  removal  from  office,  or  other 
disqualification,  of  the  sheriff,  or  under-sheriff. 

2JX.B.  874,  SS  66  and  68  (3  Bdm.  888). 

*  Error  In  engroMlng  for  "  affect.*' 
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TITIiX  II. 
Bzecution   against  property. 

Artiele  X.  Property   exempt   from   levy    and  sale. 

2.  Liien  of  an  execation  upon  personal  property;  lery  npon  and  lAla 

of  peraonal  property.    Rights  of  Indemnitors  of  sherlK. 
8.  Sale,    redemption,    and   conveyance   of   real    property;    rlsbta   aiMl 

liabilities    of   persons   interested. 
4.  Bemedles  for  failure  of  title  to  real  property  sold,  and  to  enforce 

contribution. 

article:  riRST. 

Property  exempt  from  levy  and  sale. 

Seer.  1889.  Certain  special  exemptions  not  affected  by  this  article. 

1880.  What  personal  property  is  exempt,   when  owned  by  u  hjuseholder. 
1301.  AdUitlutml    iMTsonal    property    exempt    in    certain    cases;    levying 

execution   against   wages,    etc.,   of  judgment  debtor. 
1382.  Woman    entitled    to   same   exemption    as    a    booseholder. 
1388.  Military    pay,    rewards,    etc.,    exempt   from    execation    and    othar 

legal    proceedings. 
1394.  Right  of  action  for  taking,   etc..  exempt  property. 
1896.  Burying  ground;  when  exempted. 
1896.  How  exempt  burying  ground  designated. 
1887.  Homestead;    when   exempted. 

1898.  How  exempt  homestead  designated. 

1899.  Harried  woman's  homestead;  when  exempted. 

1400.  When   exemption    to   continue   after  owner's   death. 

1401.  Bxemptlon;  when  not  affected  by  temporary  suspension  of  res!deDCtt. 

1402.  If  value  of  homestead  exceeds  $1,000,  lien  attaches  to  snrplaa. 

1403.  Id.;   how  proceeds  to  be   marshalled  when  property  is  sold. 

1404.  Exemption  of  real  property;  bow  cancelled. 
1404a.  Exemption  of  exhibits   at  exhibitions. 

§  1880.  Certain  apectal  exemptions  not  affected  by  tlala 
nrtlele. 

The  enumeration,  in  this  article,  of  the  property  which  is  ex- 
empt from  levy  and  sale  by  virtue  of  an  execution,  does  not 
repeal  any  special  provision  of  law,  relating  to  such  an*  exonip- 
tion,  which,  by  its  terms,  is  applicable  only  to  a  particular  class 
of  persons,  or  corporations,  or  to  a  particular  locality,  or  other- 
wise to  a  special  case. 

Designed  to  guard  against  a  repeal,  by  implication,  of  provisions  like  !• 
1847,  ch.  133.  I  10  (2  R.  S.,  5th  ed.,  630:  3  Edm.  748);  L.  1851.  ch.  122. 
S  19  (2  R.  S.,  5th  ed.,  784 ;  3  Edm.  78:^)  ;  L.  18Q0,  ch.  273,  {6(6  Rdm. 
715);   L.   1867,  ch.   610;  and  various  similar  statutes. 

§  1300.  "What  personal  property  Is  exempt,  when  o-vrned 
by  a  lionseholder.* 

The  following  personal  property,  when  owned  bv  a  householder, 
is  exempt  from  levy  and  sale  by  virtue  of  an  execution;  and  each 
movable  article  thereof  continues  to  be  so  exempt,  while  the 
family,  or  any  of  them,  are  removing  from  one  residence  to 
another: 

1,  All  spinninjf  wheels,  weaving  looms,  and  stoves,  put  up,  or 
kept  for  use  in  a  dwelling  house:  and  one  sewing-machine,  with 
its  apimrtenaLces. 

2.  The  family  bible,  family  pictures,  and  school-books,  used  by 
or  in  the  family;  and  other  books,  not  exceeding  in  value  fifty 
dollars,  kept  and  used  as  part  of  the  family  library. 

•  See  L.    1ST8.   ch.   33. 
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3.  A  seat  or  pew,  occupied  by  the  judgment  debtor,  or  the 
famfly,  in  a  place  of  public  worship. 

4.  Ten  sheep,  with  their  fleeces,  and  the  yarn  or  cloth  manu- 
factured therefrom;  one  cow;  two  swine;  the  necessary  food  for 
those  animals;  all  necessary  meat,  fish,  flour,  groceries  and  vege- 
tables, actually  provided  for  family  use;  and  necessary  fuel,  oil, 
and  candles,  for  the  use  of  the  family  for  sixty  days. 

5.  All  wearing  apparel,  beds,  bedsteads,  and  bedding,  necessary 
for  the  judgment  debtor  and  the  family;  all  necessary  cooking 
utensils:  one  table;  six  chairs;  six  knives;  six  forks;  six  spoons; 
six  plates;  six  tea  cups;  six  saucers;  one  sugar  dish;  one  milk 
pot:  one  tea  pot;  one  crane  and  its  appendages;  one  pair  of 
andirons;  one  coal  scuttle;  one  shovel;  one  pair  of  tongs;  one 
lamp,  and  one  candlestick. 

G.  The  tools  and  implements  of  a  mechanic,  necessary  to  the 
carrying  on  of  his  trade,  not  exceeding  in  value  twenty-five 
dollars. 

2  R.  a  367.  i  22  (2  Edm.  880),  as  am*d  by  U  1800,  eh.  182;  with  addi- 
tions. 

f  1891.  rAm*d,  1879,  1901,  1903,  1905,  1908,  1911,  1914.] 
%.^ditlona,l  peraonal  property  exempt  In  certain  caseB) 
ievyinff  execution  avmlnst  -ivaffea,  etc.,  of  Judffnient  debtor. 

In  addition  to  the  exemptions,  allowed  by  the  last  section, 
necessary  household  furniture,  working  tools  and  team,  profes- 
aional  instruments,  furniture  and  library,  not  exceeding  in  value 
two  hundred  and  fifty  dollars,  together  with  the  necessary  food 
for  the  team,  for  ninety  days,  are  exempt  from  levy  and  sale 
by  virtue  of  an  execution,  when  owned  by  a  pei*son,  being  a 
householder,  or  having  a  family  for  which  he  provides,  except 
where  the  execution  is  issued  upon  a  judgment,  recovered  wholly 
npon  one  or  more  demands,  either  for  work  performed  in  the 
family  as  a  domestic  or  for  the  purchase  money,  of  one  or  more 
articles,  exempt  as  prescribed  in  this  or  the  last  section.  Where 
a  judgment  has  been  recovered  and  where  an  execution  issued 
upon  said  judgment  has  been  returned  wholly  or  partly  unsatis- 
fied, and  where  any  wages,  debts,  earnings,  salary,  income  from 
trust  funds  or  profits  are  due  and  owing  to  the  judgment  debtor 
or  shall  thereafter  become  due  and  owing  to  him,  to  the  amount 
of  twelve  dollars  or  more  per  week,  the  judgment  creditor  may 
apply  to  tl>e  court  in  which  said  judgment  was  recovered  or 
the  court  having  jurisdiction  of  the  same  without  notice  to  the 
judgment  debtor  and  upon  satisfactory  proof  of  such  facts  by 
aflidavits  or  otherwise,  the  court,  if  a  court  not  of  record,  a 
judge  or  justice  thereof,  must  issue  or  if  a  court  of  record,  a 
Judge  or  justice,  must  grant  an  order  directing  that  an  execution 
jssne  against  the  wages,  debt,  earnings,  salary,  income  from  trust 
funds  or  profits  of  said'  judgment  debtor,  and  on  presentation  of 
such  execution  by  the  officer  to  whom  delivered  for  collection  to 
the  pen«on  or  persons  from  whom  such  wages,  debts,  earnings, 
salary,  income  from  trust  funds  or  profits  are  due  and  owing, 
or  may  thereafter  become  due  and  owing  to  the  judgment  debtor, 
said  execution  shall  become  a  lien  and  a  continuing  levy  upon 
the  wages,  earnings,  debts,  salary,  income  from  trust  funds  or 
profits  due  or  to  become  due  to  said  judgment  debtor  to  the 
amount  specified  therein  which  shall  not  exceed  ten  per  centum 
thereof,  and  said  levy  shall  be  a  continuing  levy  until  said  exe- 
ention  and  the  expenses  thereof  are  fully  satisfied  and  paid  or 
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until  modified  as  hereinafter  provided,  but  only  one  execution 
aj^ainst  the  wages,  debts,  earnings,  salary,  income  from  trust 
funds  or  profits  of  said  judgment  debtor  shall  be  satisfied  at  one 
time  and  where  more  than  one  execution  has  beeq  issued  or  shall 
be  issued  pursuant  to  the  provisions  of  this  section  against  the 
sanie^  judgment  debtor,  they  shall  be  satisfied  in  the  order  of 
priority  in  which  such  executions  are  presented  to  the  person  or 
persons  from  whom  such  wages,  debts,  earnings,  salary,  income 
frpm  trust  funds  or  profits  arc  due  and  owing.  It  shall  be  the 
duty  of  any  person  or  coriwration,  mimicipal  or  otherwise,  to 
whom  said  execution  shall  be  presented,  and  who  shall  at  such 
time  be  indebted  to  the  judgment  debtor  named  in  such  execu- 
tion, or  who  shall  become  indebted  to  such  judgment  debtor  in 
the  future,  and  while  said  execution  shall  remain  a  lieu  upon 
said  indebtedness  to  pay  over  to  the  ofllcer  presenting  the  same, 
such  amount  of  such  indebtedness  as  such  execution  shall  pre- 
scribe until  said  execution  shall  be  wholly  satisfied  and  such  pay- 
ment shall  be  a  bar  to  any  action  therefor  by  any  such  jud<?- 
ment  debtor.  If  such  person  or  rorporation,  municipal  or  other- 
wise, to  whom  said  execution  shall  be  presented  shall  fail,  or 
refuse  to  pay  over  to  said  officer  presenting  said  execution,  the 
percentage  of  said  indebtedness,  he  shall  be  liable  to  an  action 
therefor  by  the  judgment  creditor  named  in  such  execution,  and 
the  amount  so  recovered  by  such  judgment  creditor  shall  be  ap- 
plied towards  the  payment  of  said  execution.  Either  party  may 
apply  at  any  time  to  the  court  from  which  such  execution  shall 
issue,  or  to  any  judge  or  justice  issuing  the  same,  or  to  the  county 
judge  of  the  ^county,  and  in  an^  county  where  there  is  no  county 
judge,  to  any  justice  of  the  city  court  upon  such  notice  to  the 
other  party  as  such  court,  judge,  or  justice  shall  direct  for  a 
modification  of  said  execution,  and  upon  such  hearing  the  said 
court,  judge  or  justice  may  make  sucii  modification  of  said  exe- 
cution as  shall  be  deemed  just,  and  such  execution  as  so  modified 
shall  continue  in  full  force  and  effect  until  fully  paid  and  satis- 
fied, or  until  further  modified  as  herein  provided.  This  section, 
so  far  as  it  relates  to  wages  and  salary,  due  and  owing  or  to 
become  due  and  owing  to  the  judgment  debtor,  shall  not  appiy 
to  judgments  recovered  more  than  ten  years  prior  to  September 
first,  nineteen  hundred  and  eight,  nor  to  judgments  heretofore  or 
hereafter  recovered  upon  such  judgments,  and  any  execution 
heretofore  issued  upon  such  judgments  pursuant  to  an  order  here- 
tofore granted  under  this  section  shall,  when  this  act  takes  eflfeot, 
cease  to  be  a  lien  and  continuing  levy  upon  w^ages  and  salary 
thereafter  to  become  due  and  owing  to  the  judgment  debtor. 

L.  1842.  ch.  157,  S  1.  as  amM  by  L.  1866.  ch.  782  (4  Edm.  628;  6  Id. 
830):  also  L.  1858.  ch.  107.  f  1  (3  R.  S..  5th  ed.,  646;  4  Edm.  685).  See 
3  T.  &  C.  596;  L.  1901.  ch.  116;  L.  1903,  ch.  461;  L.  1905,  ch.  175;  U 
1908.  Ch.  148;  I..  1911,  chs.  489  and  532;  li.  1914,  ch.  352,  In  effect  Apr.  15» 
1914. 

S  1392.  [Am'dy  1877.]  'Woman  entitled  to  same  exemp- 
tion  as  a  honiieiiolder. 

Where  the  judgment  debtor  is  a  woman,  she  is  entitled  to  the 
same  exemptions,  from  levy  and  sale  by  virtue  of  an  execution, 
subject  to  the  same  exceptions,  as  prescribed  in  the  last  two  sec- 
tions, in  the  case  of  n  householder. 

f  1303.  [Am*d,  1N05,  1H!>7.]  Military  pay,  rewards,  ete., 
exempt    from    exeentlon    and    other   leffal   proeeedfnirM- 

The  pay  and  bounty  of  a  non-commissioned  officer,  musician  or 
private  in  the  military  or  navul  service  of  the  United  States  or 
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the  state  of  New  York;  a  land  warrant,  pension  or  other  reward 
heretofore  or  hereafter  granted  by  the  United  States,  or  by  a 
state,  for  military  or  naval  services;  a  sword,  horse,  medal,  em- 
blem or  device  of  any  kind  presented  as  a  testimonial  for  serv- 
ices rendered  in  the  military  or  naval  service  of  the  United 
States  or  a  state;  and  the  uniform,  arms  and  equipments  which 
were  used  by  a  person  in  that  service,  are  also  exempt  from  levy 
and  sale,  by  virtue  of  an  execution,  and  from  seizure  for  non-pay- 
ment of  taxes,  or  in  any  other  legal  proceeding;  except  that  real 
property  purchased  with  the  proceeds  of  a  pension  granted  by  the 
United  States  for  military  or  naval  services,  and  owned  by  the 
pensioner,  or  by  his  wife  or  widow,  is  subject  to  seizure  and  sale 
for  the  collection  of  taxes  or  assessments  lawfully  levied  thereon. 
U    1807,  ch.   348.     In  effect  Sept.   1,   1896.      (Probable  error  for  1897.) 

f   1894.  Rlflrltt  of  aetlon  for  taklnflTy  etc.y  exempt  property'. 

A  right  of  action  to  recover  damages,  or  damages  awarded  by 
a  judgment,  for  taking  or  injuring  personal  property,  exempt  by 
law  from  levy  and  sale,  by  virtue  of  an  execution,  are  exempt, 
for  one  year  after  the  collection  thereof,  from  levy  and  sale,  by 
virtue  of  an  execution,  and  from  seizure  in  any  other  legal  pro- 
ceeding. 

I  1395.  BarFlmar  arronndi   when   exempted. 

Land,  set  apart  as  a  family  or  private  burying  ground,  and 
heretofore  designated,  as  prescribed  by  law,  in  order  to  exempt 
the  same,  or  hereafter  designated  for  that  purpose,  as  prescribed 
in  the  next  section,  is"  exempt  from  sale,  by  virtue  of  an  execu- 
tion, upon  the  following  conditions  only: 

1.  A  portion  of  it  must  have  been  actually  used  for  that  pur- 
pose. 

2.  It  must  not  exceed  in  extent  one-fourth  of  an  acre. 

3.  It  must  not  contain,  at  the  time  of  its  designation,  or  at  any 
time  afterwards,  any  building  or  structure,  except  one  or  more 
vaults,  or  other  places  of  deposit  for  the  dead,  or  mortuary  monu- 
ments. 

L.   1847,  «h.  85,   S  1,  and  part  of  |  2   (4  Bdm.  629),  am*«L 

f   1306.  How  exempt  bnrylnK  sroand  deaiffnated. 

In  orde^  to  designate  land,  to  be  exempted  as  prescribed  in  the 
last  section,  a  notice,  containing  a  full  description  of  the  land  to 
be  exempted,  and  stating  that  it  has  been  set  apart  for  a  family 
or  private  burying  ground,  must  be  subscribed  by  the  owner; 
acknowledged  or  proved,  and  certified,  in  like  manner  as  a  deed 
to  be  recorded  in  the  county  where  the  land  is  situated;  and 
recorded  in  the  office  of  the  clerk  or  register  of  that  county,  in 
the  proper  book  for  recording  deeds,  at  least  three  days  before 
the  sale  of  the  land,  by  virtue  of  the  execution. 

U   1847,   ch.   85,    the  residue  of   i   2,   am'd. 

I   1397.   [Am'd,  1883.]      Homestead;  when  exempted. 

A  lot  of  land,  with  one  or  more  buildings  thereon,  not  exceed- 
ing in  value  one  thousand  dollars,  owned,  and  occupied  as  a  resi- 
dence, by  a  hoiiseholder  having  a  family,  and  heretofore  desig- 
nated as  an  exempt  homestead,  as  prescribed  by  law,  or  here- 
after designated  for  that  purpose,  as  prescribed  in  the  next 
section,  is  exempt  from  sale,  by  virtue  of  an  execution,  issued 
upon  a    judgment,    recovered    for    a    debt    contracted    after    the 
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thirtieth  day  of  April,  eighteen  .hundred  and  fifty;  unless  the 
judgment  was  recovered  wholly  for  a  debt  or  debts,  contracted 
before  the  designation  of  the  property,  (or)  for  the  purchase- 
money  thereof.  But  no  property  heretofore  or  hereafter  desig- 
nated as  an  exempt  homestead,  as  prescribed  by  law,  or  by  the 
next  section,  shall  be  exempt  from  taxation,  or  from  sale  for 
non-payment  of  taxes  or  assessments. 
L.  I860,  cb.  2eo  (4  Edm.  632),  first  sentence  of  9  1;  L.  1883.  ch.  166. 

S   1398.  Ho-VF  exempt   homefltead  dealfrnatecl. 

In  order  to  designate  property,  to  be  exempted  as  prescribed 
in  the  last  section,  a  conveyance  thereof,  stating,  in  substance, 
that  it  is  designed  to  be  held  as  a  homestead,  exempt  from  sale 
by  virtue  of  an  execution,  must  be  recorded,  as  prescribed  by 
law;  or  a  notice,  containing  a  full  description  of  the  property, 
and  stating  that  it  is  designed  to  be  so  held,  must  be  subscribed 
by  the  owner,  acknowledged  or  proved,  and  certified,  in  like 
manner  as  a  deed  to  be  recorded  m  the  county  where  the  prop- 
erty is  situated;  and  must  be  recorded  in  the  office  of  the  clerk 
of  that  county,  in  a  book  kept  for  that  purpose,  and  styled  the 
**  homestead  exemption  book." 

L.  I860,  cb.  260  (4  Edm.  632).  part  of  |  2. 

I  1899.  Married  Mraman'a  bomeiitead ;  "wben  exempted. 

A  lot  of  land,  with  one  or  more  buildings  thereon,  owned  by 
a  married  woman,  and  occupied  by  her  as  a  residence,  may  be 
designated  as  her  exempt  homestead,  as  prescribed  in  the  last 
section;  and  the  property  so  designated  is  exempt  from  sale,  by 
virtue  of  an  execution,  under  the  same  circumstances,  and  sub- 
ject to  the  same  exceptions,  as  the  home^^tead  of  a  householder, 
having  a  family. 

See  I  1392,  ante. 

§  1400.  'Wben  exemption  to  contlniie  after  O'wner's  deatli. 

The  exemption,  prescribed  by  the  last  three  sections,  continues, 
after  the  death  of  the  person  in  whose  favor  the  property  was 
exempted,  as  follows: 

1.  If  the  decedent  w^as  a  woman,  it  continues,  for  the  benefit 
of  her  surviving  children,  until  the  majority  of  the  youngest 
surviving  child. 

2.  If  the  decedent  was  a  man,  it  continues,  for  the  benefit  of 
his  widow  and  surviving  children,  until  the  majority  of  the 
youngest  surviving  child,  and  until  the  death  of  the  widow. 

But  the  exemption  ceases  earlier,  if  the  property  ceases  to  be 
occupied,  as  a  residence,  bj'  a  person  for  whose  benefit  it  may 
so  continue,  except  as  otherwise  prescribed  in  the  next  section. 

L.  1850,  ch.  260  (4  Edm.  632),  second  sentence  of  §  1,  am'd. 

I  1401.  Exemption  I  Tvhea  not  affected  by  tenaporary  flmn- 
penalon  of  residence. 

The  right  to  exemption,  of  a  person  entitled  thereto,  as  pre- 
scribed in  the  last  four  sections,  is  not  affected  by  a  suspension 
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of  the  occupation  of  the  exempt  property,  as  a  residence,  for  a 
period  not  exceeding  one  year,  which  occurs  in  consequence  of 
injury  to,  or  destruction  of,  the  dwelling  house  upon  the  premises. 

f  140a.  If  -ralne  of  Itomestead  exceeds  f  l,0OO,  Hen  at- 
tmehea  to  flnrplna. 

The  exemption  of  a  homestead,  otherwise  yalid  under  the  pro- 
Tistons  of  this  article,  is  not  yoid,  because  the  yalue  of  the  prop- 
erty, designated  as  exempt,  exceeds  one  thousand  doUan}.  In 
that  case,  the  lien  of  a  judgment  attaches  to  the  surplus,  as  if 
the  property  had  not  been  designated  as  an  exempt  homestead; 
but  the  property  cannot  be  sold  by  virtue  of  an  execution,  issued 
upon  a  judgment,  as  against  which  it  is  exempt.  After  the  re- 
turn of  such  an  execution,  the  owner  of  the  judgment  may  main- 
tain a  judgment  creditor's  action,  to  procure  a  jud^ent,  direct- 
ing a  sale  of  the  property,  and  enforcing  his  hen  upon  the 
surplus. 

f  1408.  Id.$  lio-vr  proceeds  to  be  ■iAJ'slialled  -vrhen  prop- 
erty la  aold. 

Where  the  judgment,  in  a  judgment  creditor's  action,  brought 
as  prescribed  in  the  last  section,  or  in  any  other  action  affecting 
the  title  to  an  exempt  homestead,  directs  the  sale  ot  tne  property, 
the  court  must  so  marshal  the  proceeds  of  the  sale,  that  the 
right  and  interest  of  each  person  in  the  proceeds,  shall  corre- 
spond, as  nearly  as  may  be,  to  his  right  and  interest  in  the  prop- 
erty sold.  ilMoney,  not  exceeding  one  thousand  dollars,  paid  to  a 
judgment  debtor,  as  representing  his  interest  in  the  proceeds,  Is 
exempt  for  one  year  after  the  payment,  as  the  property  sold  was 
exempt;  unless,  before  the  expiration  of  the  year,  h^  causes  real 
property  to  be  designated  as  an  exempt  homestead,  as  prescribed 
in  section  1398  of  this  act;  in  which  case,  the  exemption  ceases, 
with  respect  to  so  much  of  the  money,  as  was  not  expended  for 
the  purchase  of  that  property;  and  the  exemption  of  the  property 
so  designated  extends  to  every  debt,  against  which  the  property 
sold  was  exempt  Where  the  exemption  of  property,  sold  as  pre- 
scribed in  this  section,  has  been  continued  after  the  judgment 
debtor's  death,  or  where  he  dies  after  the  sale,  and  before  pay- 
ment to  him  of  his  proportion  of  the  proceeds  of  the  sale,  the 
court  may  direct  that  portion  of  the  proceeds,  which  represents 
his  interest,  to  be  invested,  for  the  benefit  of  the  person  or  per- 
sons, entitled  to  the  benefit  of  the  exemption;  or  to  be  otherwise 
disposed  of,  as  justice  requires. 


i   1404.   [Am'd,  1894.]     Bxemptlon  of  real  property |  hoir 
eeled. 


The  owner  of  real  property,  exempt  as  prescribed  in  this  article, 
may,  at  any  time,  subscribe  a  notice,  and  personally  acknowledge 
the  execution  thereof,  before  an  officer  authorized  by  law  to  take 
the  acknowledgment  of  a  deed,  to  the  efi^ct  that  he  cancels  all 
exemptions  from  levy  or  sale  by  virtue  a!  an  execution  affecting 
ti^e  property,  or  a  particular  part  thereof,  fully  described  in  the 
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notice.  The  caucellation  takes  effect  when  such  a  notice  is  re- 
corded, as  prescribed  in  this  article  for  recording  a  notice  to  effect 
the  exemption  so  canceled.  Any  other  release  or  waiver,  here- 
after executed,  or  an  exemption  of  real  property,  allowed  by  this 
article,  or  of  an  exemption  of  u  homestead,  or  a  private  or  family 
burying-ground,  allowed  by  the  provisions  of  law  heretofore  iu 
force,  is  void;  provided,  however,  that  nothing  herein  contained 
shall  be  so  construed  as  to  prevent  the  husband  and  wife  from 
jointly  conveying  or  mortgaging  property  so  exempt. 

L.   1894,  ch.  202. 

§  1404a.  [Added,  1900.]  Exemptions  of  exhibit*  at  ex- 
hibitions. 

No  process  of  attachment,  execution,  sequestration,  replevin, 
distress  or  any  kind  of  seizure  shall  be  served  or  levied  upon 
articles,  goods,  wares,  merchandise  or  property  of  any  descrip- 
tion while  the  same  is  en  route  to  or  from,  or  while  on  exhibi- 
tion or  deposited  by  exhibitors  at  any  international  exhibition 
held  under  the  auspices  or  supervision  of  the  United  States, 
within  any  city  or  county  of  the  state,  nor  shall  such  property 
be  subject  to  attachment,  seizure,  levy  or  sale,  for  any  ^  cause 
whatever,  in  the  hands  of  the  authorities  of  such  exhibition  or 
otherwise. 

Added  by  L.  1909,  ch.  65.  Derivation  —  L.  1880,  ch.  393.  I  1.  See  not* 
15  of  notes  of  Board  of  Statutory  GoiiBolidatiou  at  end  of  code. 
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ARTICLE   SECOlfD. 

Lten  of  an  execution  upon  persoTial  property;  levy  upon  and  tali 
of  personal  property.    Rights  of  indemnitors  of  skeriff, 

ftec.  1406.  Penranal  property  txmnd  by  execatlon. 

1406.  Order  of  preference  amooff  executions. 

1407.  Id.;    when    attachments    also    are    issued. 
1406.  Id.;   when    Issued    from   court   not   of   record. 

1409.  Title  of  bona  fide  purchasers  before  levy,  not  affected. 

1410.  Execution    may   be   levied    upon   current   money. 

1411.  Levy  upon  certain  eyldences  of  debt.  \ 

1412.  Interest   of   bailor  in  goods   pledged   may  be  sold. 

1413.  When  partners  may  apply  for  release  of  property  lerled  upon. 

1414.  Undertaking  to  be  given. 

1415.  Provision,  where  a  warrant  of  attachment  has  also  been  levied,  etc 

1416.  When    the    undertaking    enures    to    other    judgment    creditors. 

1417.  How  partner's  interest  sold;  rights,  etc.,  of  purchaser. 

1418.  Claim  of  property  by  a  third  person,  how  tried. 

1419.  Proceedings,  if  clslmant  succeeds. 

1420.  Inquisition    not   to  prejudice   claimant's   right. 

1421.  In    action    against    officer,    Indemoitort    may  be    sobstltated  ai 

defendants. 

1422.  Notice  of,  application  and  proofs  thereupon. 

1423.  Terms  may  be  imposed. 

1424.  When  indemnity  related  to  part  of  property. 

1425.  Application  when  officer  Is  Joined  with  indemnitors.  ^ 

1408.  Effect    of    the    order. 

1427.  Officer  to   whom   indemnity   Is  given,    required  to  give   notlcs  9k 

action. 

1428.  Sale  of  personal  property;   how   made. 

1429.  Notices  of  sale  to  be  posted. 

1  1406.  Personal  property  bound  liy  exeentlon. 

The  goods  and  chattels  of  a  judgment  debtor,  not  exem];>t,  by 
express  provision  of  law,  from  levy  and  sale  by  virtue  of  an 
execution,  and  his  other  personal  property,  which  is  expressly 
declared  by  law,  to  be  subject  to  levy  by  virtue  of  an  execution, 
are,  when  situated  within  the  jurisdiction  of  the  officer,  to  whom 
an  execution  against  property  is  delivered,  bound  by  the  execution, 
from  the  time  of  the  delivery  thereof  to  the  proper  officer,  to  be 
executed;  but  not  before. 

2  R.  8.  866.  I  13  (2  «uam.  879),  am'd. 

I  144M.  Order  of  preference  nmonv  exeenttons* 

Where  two  or  more  executions  against  property  are  issued, 
out  of  the  same  or  different  courts  of  record,  against  the  same 
judgment  debtor,  the  one  first  delivered,  to  an  officer,  to  be  exe- 
cuted, has  preference,  notwithstanding  that  a  levy  is  first  made, 
by  virtue  of  an  execution  subsequently  delivered;  but  if  a  levy 
upon  and  sale  of  personal  property  has  been  made,  by  virtue  of  the 
junior  execution,  before  an  actual  levy,  by  virtue  of  the  senior 
execution,  the  same  property  shall  not  be  levied  upon  or  sold,  by 
virtue  of  the  letter.* 

Id..   S  14.  am'd. 

I  14aT.  Id.)  vrlien  nttnobmenta  also  are  iMsned* 

Where  there  are  one  or  more  executions,  and  one  or  more  war- 
rants of  attachment,  against  the  property  of  the  same  person, 
the  rule  prescribed  In  the  last  section  prevails,  in  determining  the 
preferences  of  the  executions  or  warrants  of  attachment;  the  de- 

•  Error  in  An-n»ging  for  '*  latter.** 
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fendant  in  the  warrauts  of  attachment  being,  for  that  purpose, 
regarded  as  a  judgment  debtor. 
2  B.  8.  866.  S  15.  am'd. 

I  1408.  Id.)  ^iFhen  iasned  fromi  court  not  of  reeord. 

But  an  execution,  issued  out  of  a  court  not  of  record,  or  a 
warrant  of  attachment,  granted  in  an  action  pending  in  a  court 
aot  of  record,  if  actually  levied,  has  preference  over  another  execu- 
tion, issued  out  of  any  court,  of  record  or  not  of  record,  which  has 
not  been  previously  levied. 

Id.,  i  10,  am'd. 

I  1409.  Title  of  bona  fide  purehmmevm  before  le'vy,  mot 
nffeoted. 

The  title  to  personal  property,  acquired  before  the  actual  levy 
of  an  execution,  by  a  purchaser  in  good  faith,  and  without  notice 
that  the  execution  has  been  issued,  is  not  affected  by  an  execu- 
tion delivered,  before  the  purchase  was  made,  to  an  officer,  to  be 
executed. 

Id.,  i  17. 

1  1410.  [Am'd,  1877.]  Execution  may  be  levied  npon  c«r^ 
rent  money. 

The  officer,  to  whom  an  execution  against  property  is  delivered, 
must  levy  upon  current  money  of  the  United  States,  belonging  to 
the  judgment  debtor;  and  must  pay  it  over,  as  so  much  money 
collected,  without  exposing  it  for  sale;  except  that  where  it  con- 
sists of  gold  coin,  he  must  sell  it,  like  other  personal  property; 
unless  he  is  otherwise  directed,  by  an  order  of  a  judge,  or  by  the 
judgment  in  the  particular  cause. 

Snbstltnted  for  2  B.  8.  866,  S   18- 

S  1411.  [Am'd,  1877.]  liC-ry  npon  certain  cTidences  of 
debt. 

The  officer,  to  whom  an  execution  against  property  is  delivered, 
must  levy  upon  and  sell,  a  bill,  or  other  evidence  of  debt,  belong- 
ing to  the  judgment  debtor,  which  was  issued  by  a  moneyed  corpo- 
ration to  circulate  as  money,  or  a  bond,  or  other  instrument  for 
the  payment  of  money,  belonging  to  the  judgment  debtor,  which 
was  executed  and  issued,  by  a  government,  state,  county,  public 
officer,  or  municipal  or  other  corporation,  and  is  in  terms  nego- 
tiable, or  payable  to  the  bearer  or  holder. 

2  R.  8.   866,   f  19.  am'd. 

I  1412.  Intereat  of  bailor  in  sooda  pledflred  may  be  sold* 

The  interest  of  the  judgment  debtor  in  personal  property,  sub- 
ject to  levy,  lawfully  pledged,  for  the  payment  of  money,  or  the 
performance  of  a  contract  or  agreement,  may  be  sold,  in  the 
2iand8  of  the  pledgee,  by  virtue  of  an  execution  againpt  property. 
"The  purchaser  at  the  sale  acquires  all  the  right  and  interest  of 
^.he  judgment  debtor,  and  is  entitled  to  the  possession  of  the  prop- 
erty, on  complying  with  the  terms  and  conditions  upon  which  the 
judgment  debtor  could  obtain  possession  thereof.  This  section 
^oes  not  apply  to  property,  of  which  the  judgment  debtor  ia  oncon- 
iitionally  entitled  to  the  possession. 

Id.,  i  ao,  am'd. 
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g  1413.  "WlieB  partners  may  apply  for  relcaiie  of  property 
le'vled  upon. 

Where  an  otiicer  has  seized  personal  property  of  a  partnership, 
before  or  after  its  dissolution,  upon  a  levy  upon  the  interest 
therein  of  u  partner,  made  by  virtue  of  an  execution  against  his 
individual  property,  the  other  partners,  or  former  partners,  hav- 
ing: an  interest  in  the  property,  or  any  of  them,  may,  at  any  time 
before  the  sale,  apply  to  a  judge  of  the  court,  or  to  the  county 
judge  oi  the  county,  where  the  seizure  was  made,  upon  an  affi- 
davit, showing  the  facts,  for  an  order,  directing  the  officer  to 
release  the  property,  and  to  deliver  it  to  the  applicant. 

I  1414.  IJndertaklnv  to  be  slven. 

Upon  such  an  application,  the  applicant  must  give  an  under- 
taking, with  at  least  two  sureties,  approved  by  the  judge,  to  the 
effect,  that  he  will  account  to  the  purchaser,  upon  the  sale  to  be 
made  by  virtue  of  the  execution,  of  the  interest  of  the  judgment 
debtor  in  the  property  seized,  in  like  manner  as  he  would  be 
bound  to  account  to  an  assignee  of  such  an  interest;  and  that 
he  will  pay  to  the  purchaser  the  balance,  which  may  be  found 
due  upon  the  accounting,  not  exceeding  a  sum,  specified  in  the 
andertaking,  which  must  be  not  less  than  the  value  of  the  interest 
of  the  judgment  debtor,  in  the  property  seized  by  the  sheriff,  a» 
fixed  by  the  judge.  The  provisions  of  sections  695  and  686  of 
this  act  apply  to  the  proceedings,  taken  as  prescribed  in  this  and 
the  last  section. 

Se«  S  004.  ante. 

i  1416.  Provlalon,  fvltero  a  irarrant  of  attaehment  has 
mlao  1»«en  levied,  ete. 

Where  a  warrant  of  attachment  has  been  levied  upon  the  inter- 
est of  a  defendant,  as  a  partner,  in  personal  property  of  a  partner- 
ship, and  the  attachment  has  been  discharged  as  to  that  interest, 
as  prescribed  in  sections  693  and  694  of  this  act.  a  levy,  by  virtue 
of  an  execution  against  his  individual  property,  cannot  be  made 
upon  his  interest  on  the  same  property,  unless  the  warrant  of 
attachment  has  been  vacated  or  annulled. 

I  1416.  'When  the  nndertakinar  ennrea  to  other  Jadsv&ent 
eredltora. 

Where  personal  property  of  a  partnership  has  been  released, 
upon  giving  an  undertaking,  as  prescribed  m  the  last  three  sec- 
tions, if  the  execution,  by  virtue  of  which  the  levy  was  made,  is 
set  aside,  or  is  satisfied  without  a  sale  of  the  interest  levied  upon, 
the  undertaking  enures  to  the  benefit  of  each  judgment  creditor  of 
the  same  judgment  debtor,  then  having  an  execution  in  the  hands 
of  the  same  officer,  or  of  another  officer,  having  authority  to  levy 
upon  that  interest,  as  if  it  had  been  given  to  obtain  a  release  from 
a  seizure,  made  by  virtue  of  such  an  execution. 

I  1417.  Hovr  partner's  Interest  sold;  rlflrhts,  ete.^  of  par- 


Where  personal  property  of  a  partnership  has  been  so  released, 
the  interest  of  the  judgment  debtor  therein  may  be  sold  by  the 
officer;  and  the  purchaser,  upon  the  sale,  acquires  all  that  interest, 
as  if  he  was  an  assignee  thereof.  If  the  purchase-money  exceed* 
the  amount  of  all  the  executions  and  warrants  of  attachment, 
jfalnst  the  property  of  the  same  judgment  debtor,  of  which  the 
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officer  has  notice,  and  of  the  lawful  fees  and  charges  thereon,  the 
oflBcer  must  pay  the  surplus  into  court,  for  the  benefit  of  the  judg- 
ment  debtor,  or  other  person  entitled  thereto. 

$  1418.  [Am*d,  1004.]  Claim  of  property  by  a  tbird  per- 
sony  boiF  tried. 

If  personal  property,  levied  upon  as  the  property  of  the  judg- 
ment debtor,  is  claimed  by  or  in  behalf  of  another  person,  as  bis 
property,  an  affidavit  may  be  made  and  delivered  to  the  sheriff, 
in  behalf  of  such  person,  at  any  time  while  such  property  or  the 
proceeds  thereof  are  in  the  sheriff's  possession,  stating  that  he 
makes  stich  a  claim;  specifying  in  whole  or  in  part  the  property 
to  which  it  relates,  and  in  all  cases  stating  the  value  of  the 
property  claimed  and  the  damages,  if  any,  over  and  above  such 
value,  which  the  claimant  will  suffer  in  case  such  levy  is  not 
released.  Tn  that  case,  the  officer  may,  in  his  discretion,  empanel 
a  jury  to  try  the  validity  of  the  claim. 

6<>e  ft  6R7,  aDte;  also  SI  108-110,  ante;  L.  1904,  ch.  641.    In  effect  Sept.  1, 
1004. 

S  1410.  [Am'dy  1806,  1004.]  Proceedings,  If  claimant  avc- 
ceeds. 

If  by  their  inquisition  the  jurors  find  that  the  property  belongs 
to  the  claimant,  they  must  also  determine  its  value  and  the 
damages  above  such  value  as  specified  in  the  last  section.  There- 
upon the  officer  may  relinquish  the  levy,  unless  the  judgment 
creditor  gives  him  an  undertaking  with  at  least  two  sufficient 
sureties,  to  the  effect  that  the  sureties  will  indemnify  him  to  an 
amount  therein  specified,  not  less  than  twice  the  value  of  the 
property  and  damages  as  determined  by  the  jury,  and  two  hun- 
dred and  fifty  dollars  in  addition  thereto,  against  all  damages, 
costs  and  expenses,  in  an  action  to  be  brought  against  him  by 
any  person,  by  the  claimant,  his  assignee,  or  other  representative, 
by  reason  of  the  levy  upon,  detention  or  sale  of  any  of  the  prop- 
erty, by  virtue  of  the  execution.  If  the  undertaking  is  given, 
the  officer  must  detain  the  property  as  belonging  to  the  judgment 
debtor.  Where  an  undertaking  is  given  to  indemnify  an  officer, 
he  must,  within  two  days  after  the  giving  of  the  said  undertak- 
ing, cause  the  same  to  be  filed  in  the  office  of  the  clerk  of  the 
court  out  of  which  the  execution  was  issued,  and  serve  upon  the 
claimant,  bis  assignee  or  other  representative,  and  the  judgment 
creditor,  or  the  attorney  whose  name  is  subscribed  to  the  execu- 
tion, a  copy  of  the  said  undertaking,  with  a  notice  of  the  justifi- 
cation of  the  sureties  thereon^  The  justification  must  take  place 
before  a  judge  of  the  court  out  of  which  the  execution  was  is- 
sued, nt  a  time  to  be  specified  in  the  notice,  which  must  not  be 
less  than  two  nor  more  than  five  days  after  service  of  said  no- 
tice. For  the  purpose  of  justification,  each  of  the  sureties  upon 
the  undertaking  must  attend  before  the  judge,  at  the  time  and 
place  mentioned  in  the  notice,  and  be  examined  on  oath,  on  the 
part  of  the  claimant,  his  assiguee  or  other  representative,  touch- 
ing his  sufficiency  in  such  manner  as  the  judge  in  his  discretion 
thinks  proper.  The  examiijation  may  be  adjourned  from  day  to 
day.  until  it  is  completed,  but  such  adjournment  must  always  be 
to  the  next  judicial  day.  If  required  by  the  claimant,  hi's  as- 
Biguee  or  other  representative,  the  examination  must  be  reduced 
to  writing  and  8ubscri>*«»d  bv  the  sureties.     If  the  judge  finds 
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the  sureties  snfiDcient,  be  must  annex  the  examination  to  the 
undertaking,  endorse  his  allowance  thereon,  and  cause  the  said 
undertaking*  together  with  the  examination  of  the  sureties,  to 
be  filed  with  the  clerk  of  tl^e  court.  Thereupon  the  sheriff  is  re- 
leased and  discharged  from  all  liability  by  reason  of  the  levy 
upon,  detention,  and  sale  of  the  property  seized.  When  any  such 
undertaking  shall  have  been  approved  and  filed,  as  hereinbefore 
provided,  the  clerk  of  the  court  shall  immediately  upon  the  same 
being  filed,  index  the  same  in  the  index  book  in  his  ofl9ce,  under 
which  executions  are  indexed,  under  the  title  of  the  suit  in  which 
the  execution  is  issued. 
Lu  1895.  ch.  663.    See  8  658,  ante;  L.  1004,  ch.  641.    In  effect  Sept.  1,  1004. 

i  1420.  Inquisition  not  to  prejudice  elalmant's  risbt. 

If  the  property  is  found  to  belong  to  the  defendant,  the  finding 
does  not  prejudice  the  right  of  the  claimant,  to  bring  an  action 
to  recover  the  property  so  levied  upon,  or  damae^es  by  reason 
of  the  levy,  detention,  or  sale. 
See  H  108  and  100,  and  667-650,  ante. 

I  1421.  [Am'cl,  1887,  1900.*}  In  action  aealnst  oAcery  In- 
demnitor* may  be  anbatltated  aa  defendants. 

Where  an  action  to  recover  a  chattel  or  chattels,  hereafter 
levied  upon  by  virtue  of  an  execution,  or  several  executions,  or 
a  warrant  of  attachment,  or  several  warrants  of  ^  attachment, 
or  to  recover  damages  by  reason  of  a  levy  or  levies  upon  de- 
tention, sale  or  sales  of  personal  property,  hereafter  made,  by 
virtue  of  an  execution  or  several  executions,  or  a  warrant  of 
attachment,  or  several  warrants  of  attachment,  is  brought 
against  an  ofBcer,  or  against  a  person  who  acted  by  his  com- 
mand or  in  his  aid,  if  a  bond  or  bonds  or  written  undertaking 
or  undertakings  indemnifying  the  officer  against  the  levy  or 
levies,  or  other  act  or  acts,  has  been  given  in  behalf  of  the 
judgment  creditor  or  the  several  judgment  creditors,  or  the 
plaintiff  in  the^warrant  or  the  plaintiffs  in  the  severni  warrants, 
either  before  or  after  the  commencement  of  the  action,  the 
persons  or  person  or  the  several  persons  who  gave  it  to  them, 
or  the  survivors,  if  one  or  more  are  dead,  may  apply  to  the 
court  for  an  order  to  substitute  the  applicant  or  several  ap- 
plicants as  defendants  in  the  action,  in  place  of  the  officer  or  of 
the  person  so  acting  by  his  command  or  in  his  aid;  and  the 
court  may  upon  application  of  the  officer,  or  in  case  of  his  death, 
upon  the  application  of  his  legal  representatives,  grant  an  order 
substituting  the  indemnitors  as  defendants  in  the  action,  in  place 
of  the  officer  or  of  the  person  so  acting  by  his  command  or  in 
his  aid. 
Ij.  1887,  cb.  452;  L.  1000,  cb.  115.    In  effect  Sept  1,  1000. 

I  1422.  [Am'd,  1887.]  Notice  of  application  and  proofs 
tberenpon. 

Where  the  application  is  made  by  the  officer,  notice  of  the 
application  must  be  given  to  the  indemnitors  or  their  attorney, 
and  also  to  the  attorney  for  the  plaintiff.  If  the  pleadings  do 
not  sufficiently  show  that  the  case  is  one  where  the  order  may 
be  granted,  the  facts  with  respect  thereto  must  be  «hown  by 
affidavit   or  other  competent  proof.     Where  the  application  is 
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made  by  the  indemnitors,  or  one  of  them,  the  motion  papers 
must  contain  a  written  consent  to  be  made  defendant  in  the 
action  executed  by  each  person  who  executed  the  Instrument  or 
instruments  of  indemnity,  unless  proof  by  affidavit  is  furnished 
that  those  who  do  not  consent  are  dead.  Each  consent  must  be 
acknowledged  or  proved  and  certified  in  like  manner  as  a  deed 
to  be  recorded  in  the  county,  and  notice  of  the  application  mast 
be  given  to  the  attorney  of  each  party  to  the  action,  and  if  the 
defendant  has  not  appeared,  notice  must  be  given  to  him  per- 
sonally. 

L.  1887,  ch.  462. 

9  1423.  [Am'dy  1887.]    Terms  may  be  lmpoa««« 

Upon  granting  the  order  the  court  may,  in  its  discretion,  re- 
quire the  indemnitors  to  furnish  additional  security  to  the  plain- 
tiff and  to  pay  the  reasonable  expenses  of  the  deftndant,  neces- 
sarily incurred  before  the  order  is  granted,  or  it  may  impose  such 
other  terms  for  the  security  of  either  of  the  original  parties  as 
justice  requires. 
L.  1887,  ch.  462. 

{  1424.  [Am'd,  1887.]    "When  Indemnity  relnte«t  to  part  of 
property. 

If  the  indemnity  given  related  to  a  part  only  of  the  property, 
the  court  may,  in  a  proper  case,  direct  that  the  action  be  divided 
into  two  actions,  that  the  indemnitors  be  substituted  as  defend- 
ants in  one  without  affecting  the  other,  and  that  the  controversy 
in  each  action  be  limited  to  that  part  of  the  property  in  respect 
to  which  it  is  to  be  continued.  Where  such  an  order  is  made  a 
similar  application  may  be  subsequently  made  in  the  action 
which  proceeds  against  the  original  defendant. 

L.  1887,  cb.  462. 

i  1425.  tAm'd,  1887.]  Application  wlten  olBcer  Is  Joined 
witb  indemnitors. 

If  the  officer,  or  person  acting  by  his  command,  or  in  his  aid, 
is  joined  as  a  defendant,  with  all  the  indemnitors,  he  may  apply 
for  an  order  to  strike  out  his  name  as  a  defendant.  If  he  is 
joined  as  a  defendant  with  one  or  more,  but  not  all  of  them, 
he  may  apply  for  an  order  substituting  those  who  are  not  joined 
with  him  as  defendants  in  his  placed  In  either  case,  the  appli- 
cation IS  made  in  the  same  manner,  and  is  subject  to  the  same 
provisions,  as  if  made  as  prescribed  in  section  1421  of  this  act. 

L.  1887,  cb.  462. 

i  1420.  Bffect  of  tbe  order. 

An  order,  made  as  prescribed  in  the  last  five  sections,  does 
not  affect  the  merits  of  the  cause  of  action,  or  of  the  defense, 
except  so  far  as  it  limits  the  controversy  to  particular  property. 
But  if  thf;  substituted  or  remaining  defendants  recover  judgment, 
they  are  entitled  to  single  costs  only.  If  the  action  is  discon< 
tinued.  or  the  complaint  dismissed,  a  new  action  may  be  brought, 
as  if  the  former  action  had  not  been  brought. 
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f  1427.  [Am'd,  1887.1    Offlcer  to  wIiobl  lademnltr  !■  miirewkp 
required  to  vlve  notice  of  action* 

Where  an  action  is  brought  in  a  case  where  one  or  more 
persons  are  entitled  to  make  an  application  for  an  order  of  sub- 
stitution, or  where  one  or  more  persons  are  liable  to  be  substituted 
as  defendants,  as  prescribed  in  section  one  thousand  four  hun- 
dred and  twenty-one  of  this  act,  the  officer  to  whom  .the  instru- 
ment or  instruments  of  indemnity  was  given  cannot  maintain 
an  action  thereupon  against  a  person  entitled  to  make,  but  who 
has  not  made,  such  an  application,  or  who  is  liable  to  be  but 
has  not  been  substituted  as  a  defendant,  unless  notice  of  the 
commencement  of  the  action  against  the  offlcer,  or  the  person 
acting  by  his  command  or  in  his  aid,  is  given  before  the  trial 
thereof,  or  at  least  ten  days  before  judgment  by  default  is  taken 
therein  either  to  attorney  or  several  attorneys  whose  name  is 
or  several  names  are  subscribed  to  the  execution  or  several  execu- 
tions or  warrants  of  attachment  or  several  warrants  of  attach- 
ment, or  personally  to  the  judgment  creditor  or  creditors,  or  the 
plaintiff  or  several  plaintiffs  in  the  action  in  which  the  warrant 
of  attachment  was  or  jseveral  warrants  of  attachment  were  is- 
sued, or  to  one  of  the  persons  who  executed  the  instrument  •r 
instruments  of  indemnity. 

L.  1887,  eta.  462. 

i  1428.  Sale  of  personal  property!  IftOfr  made* 

Personal  property  must  be  offered  for  sale,  in  such  lots  and 
parcels,  as  are  calculated  to  bring  the  highest  price.  Ebccept 
where  the  officer  is  expressly  authorized,  .by  this  article,  to  sell 
property  not  in  his  possession,  personal  property  shall  not  be 
offered  for  sale,  unless  it  is  present,  and  within  the  view  of  those 
attending  the  sale. 
2  R.  S.  867,  i  23  (2  Bdm.  881),  amU 

S   1429.  [Am'd,  1907.]    Notices  of  sale  to  be  posted. 

At  least  six  days'  previous  notice  of  the  time  and  place  of  a 
sale  of  personal  property,  by  virtue  of  an  execution,  must  be 
griven,  by  posting  conspicuously  written  or  printed  notices  thereof, 
in  at  least  three  public  places  of  the  town  or  city,  where  the  sale 
is  made.  Where  perishable  property  has  been  levied  upon  by 
virtue  of  an  execution  the  court  may,  upon  the  application  of  the 
officer  making  the  levy,  by  order,  direct  the  sale  thereof  at  such 
a  lime  and  upon  such  a  notice  as  it  deems  proper;  and,  thereupon, 
the  property  must  be  sold  accordingly. 
Id.,   i  S.  azD'd;  L.  1907.  ch.  244.     In  ^ftect  Sept.  1,  1907.    8m  8  T.  A  C.  Sia 
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ARTICIiX:  THIRD. 

Sale,  redemption,  and  conveyance  of  real  property ;  rights  and  2ia- 

bUitiesof  persons  interegted. 

■w.  1480.  To  what  leasehold  property  this  article  applies. 

1481.  Beal  property  held  In  trust,  when  liable  to  ezecatUn. 

1482.  Equity  of  redemption;  when  not  to  be  sold. 
1488.  Direction  to  be   indorsed  on  execution. 

1484.  Notice   of   sale   of    real    property;    bow   glTen. 
1436.  Property,  how  described   therein.    Part  may  be  sold. 

1486.  Penalty  for  Irregularity  in  sale. 

1487.  Manner  of  conducting  sale. 

1488.  Sheriff  to  make  duplicate  eertlflcates  of  sale. 

1489.  Oertlflcate  to  be  recorded,  etc. 

1440.  Title   to  real   property  not   divested   before  deed. 

1441.  Rights  of  holder  of  the  property  during  intermediate  period. 

1442.  Order  to   prevent   waste;    when   and    how  applied  for. 

1443.  Proceedings  to  punish  violation  of  the  order. 

1444.  Mode  and  extent  of  punishment. 
1446.  Hew   warrant,    etc.,   superseded. 

1446.  When  and  how  real  property  sold  may  be  redeemed. 

1447.  By   whom   such  redemption  may  be  made. 

1448.  Such    redemption    avoids   the   sale. 

1449.  When    creditor   may    redeem. 

1460.  What  sum  to  be  paid,    etc.,   when  creditor  redeems. 

1461.  Redemption  by  another  creditor  from  a  redeeming  creditor. 

1462.  Id.;    when  second  redeeming  creditor  has  the  prior  lien. 
1468.  Subsequent  redemptions  by  other  creditors. 

1464.  When  creditor  may  redeem  after  fifteen  months. 
1466.  When   redemption   must  be  made  at  sherllTs  office. 

1466.  Original  purchaser  may  redeem,  when  also  a  creditor. 

1467.  Creditor  may  redeem  again  under  another  Judgment    or  moftcac*. 

1468.  Redemption    by    person    entitled   to   redeem    part. 

1469.  Redemption    by    owners   of   undivided    shares. 

1460.  Id.;  by  creditors  having  Hens  on  undivided  shares. 

1461.  Right  to  redeem   not  affected  by  agreement. 

1462.  To  whom  money  paid  upon  redemption. 

1468.  Certificate  of  oatlsf action  required  to  effect  redemption  by  crtdltor. 
1464.  What  evidence  a  redeeming  Judgment  creditor  must  tnmlob. 
1466.  Id.;    as  to   mortgage   creditor. 

1466.  Id.;    as   to   executor  or  administrator. 

1467.  Oflloers  to  keep  papers  open  to  inspection;  when  to  file  them. 

1468.  When  redemption   takea  effect. 

1469.  Certificate  to   be   giv-^n,    when    redemption   made. 

1470.  Certificate    may    be    acknowledged    and    recorded. 

1471.  When    and  by  whom   conveyance  to  be  executed. 

1472.  To    whom    conveyance    to    be    executed. 

1473.  When  conveyance  mado  to  executor  or  administrator;  effect  thereof. 

1474.  AssIgnmeDt    must    be    acknowledged    and   filed. 
1476.  Under-sheriff  or  successor  to  act.  If  sheriff  dies. 

1476.  Money  may  be  paid,   etc.,  to  under-sheriff,   or  depoty-oherlfC,  who 

sold    property. 

1477.  Application  of  this  article  to  sale  by  coroner,   or  person  specially 

appointed,   etc. 

1478.  Id.;  where  coroner  or  person  appointed  dieo,  etc. 

I  1480.  To  'vrbat  leasehold  property  th\u  article  applies. 

The  expression,  "  real  property  ",  as  used  in  this  and  the  sdc- 
ceedingr  article,  includes  leasehold  property,  where  the  lessee  or  hia 
assi^rnee  is  possessed,  at  the  time  of  tne  sale,  of  at  least  five  years 
unexpired  term  of  the  lease,  and  also  of  the  buildinir  or  buildings, 
if  any,  erected  thereupon. 

L.  1837.  ch.  462.  (  1;  verbal  amendments. 

I  1481.  Real  property  lield  in  traaty  frben  liable  to 
execution. 

Real  property,  held  by  one  person,  in  trust  or  for  the  use  of 
another,  is  liable  to  levy  and  sale  by  virtue  of  an  execution,  isaaed 

342 


c.  18.  t.  2,  a.  8  REAL  PROPERTT.  M  Ii80-M 

npon  a  jadgment  recoTered  against  the  person,  to  whose  use  it  is 

BO  held,  in  a  case  where  it  is  prescribed  by  law,  that,  by  reason 

of  the  invalidity  of  the  trust,  an  estate  vests  in  the  beneficianr; 

bat  special  provision  is  not  otherwise  made  by  law,  for  the  mode 

of  subjecting  it  to  his  debts. 
BnlMtltuted  for  2  R.  S.  868.  «  26  (2  Edm.  881). 

f  148S.  Eavlty  of  redemption  I  vrlien  not  to  be  sold. 

The  judgment  debtor's  equity  of  redemption,  in  real  property 
mortgaged,  shall  not  be  sold  by  virtue  of  an  execution,  issued 
upon  a  judgment  recovered  for  the  mortgage  debt,  or  any  part 
tnereof. 

Id.,  s  81. 

I  1488.  Direetion  to  be  Indorsed  on  exeentton. 

Where  an  execution  against  property,  is  issued  upon  a  judg- 
ment, specified  in  the  last  section,  to  the  county  where  the 
mortgaged  property  is  situated,  the  attorney,  or  other  person  who 
subscribes  it,  must  indorse  thereupon  a  direction  to  the  sheriff,  not 
to  levy  it  upon  the  mortgaged  property,  or  any  part  thereof. 
The  direction  must  briefly  describe  the  mortgaged  property,  and 
refer  to  the  book  and  page,  where  the  mortgage  is  recorded.  If 
the  execution  is  not  collected  out  of  the  other  property  of  the 
judgment  debtor,  the  sheriff  must  return  it  wholly  or  partly  urn- 
satisfied,  as  the  case  requires. 

Id.,  »*32  and  38. 

S  1434.   TAm'd,  189G.]    Notice  of  sale  of  real  property  f  bow 


The  sheriff  who  sells  real  property,  by  virtue  of  an  execution, 
must  previously  give  public  notice  of  the  time  and  place  of  the 
sale,  as  follows: 

1.  A  written  or  printed  notice  thereof  must  be  conspicuously 
fastened  u?,  at  least  forty-two  days  before  the  rale,  in  three 
public  places,  in  the  town  or  city  where  the  sale  is  to  take  place, 
and  also  in  three  public  places,  in  the  town  or  city  where  the 
property  is  situated,  if  the  sale  is  to  take  place  in  another  town  or 
city. 

2.  A  copy  of  the  notice  must  be  published,  at  least  once  in  each 
of  the  six  weeks,  immediately  preoediiig  the  sale,  in  a  newspapei 
published  in  the  county,  or  published  in  an  incorporated-  village, 
a  part  of  which  is  within  the  county;  if  there  is  a  newspaper 
published  in  such  county  or  village;  or,  if  there  is  none,  in  th«« 
newspaper  printed  at  Albany,  in  which  legal  notices  are  required 
to  be  publisned. 

Id.,  f  34,  am'd;  L.  1896,  ch.  667.    In  effect  May  12.  1806. 

I  1485.  Property,  bovr  deaerlbed  tberein.  Part  may  be 
■old. 

In  each  notice,  specified  in  the  last  section,  the  real  property  to 
be  sold  must  be  described  with  common  certainty,  by  setting 
forth  the  name  of  the  township  or  tract,  and  the  number  of  the 
lot,  if  there  is  any,  or  by  some  other  appropriate  description.  The 
validity  of  a  sale  is  not  affected  by  the  fact,  that  the  property  sold 
is  part  only  of  the  property  advertised  to  be  sold. 

Id.,  S  80,  ara'd. 

I  I486.  Penalty  for  Irregralarlty  In  sale. 

A  sheriff  who  sells  real  property,  by  virtue  of  an  execution* 
without  having  given  notice  thereof,  as  prescribed  in  the  last  two 
MCtioBs,  or  otherwise  than  as  prescribed  in  this  chai>ter,  forfeits 
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oue  thousaud  dollars  to  the  party  iujnred,  in  addition  to  the  dam- 
ages which  the  latter  sustains  thereby. 

2  B.  8.  869,   I  87. 

I  1487.   Manner  of  conducting  Male. 

Where  real  property,  offered  for  sale  by  virtue  of  an  execution, 
consists  of  two  or  more  known  lots,  tracts,  or  parcels,  each  lot, 
tract,  or  parcel  must  be  separately  exposed  for  sale.  If  a  person 
who  is  the  owner  of,  or  is  entitled  by  law  to  redeem,  a  distinct 
parcel  of  the  property,  of  any  other  description,  requires  that 
parcel  to  be  exposed  for  sale  separately,  the  sheriff  must  expose 
it  accordingly.  No  more  real  property  shall  be  exposed  for  sale, 
than  it  appears  to  be  necessary  to  sell,  in  order  to  satisfy  the 
execution. 

Id.,  i  38.  am'd.    See  4  T.  &  C.  681. 

(  1438.  Sheriff  to  make  dapllcate  certlflcatea   of  sale. 

The  sheriff,  who  sells  real  property,  by  virtue  of  an  execu* 
tion,  must  make  out,  subscribe,  and  acknowledge  before  an  officer 
authorized  to  take  the  acknowledgment  of  a  deed,  duplicate  cer- 
tificates of  the  sale,  containing: 

1.  The  name  of  each  purchaser,  and  the  time  when  the  sale 
was  made. 

2.  A  particular  description  of  the  property  sold. 

3.  The  price  bid  for  each  distinct  parcel  separately  sold. 

4.  The  whole  consideration  money  paid. 
Id.,  i  42.  aiD*d. 

(  1439.  Certificate  to  be  recorded^  etc. 

The  sheriff  must,  within  ten  days  after  the  sale,  file  one  of  the 
duplicate  certificates  in  the  office  of  the  clerk  of  the  county,  and 
deliver  another  to  the  purchaser.  If  there  are  two  or  more 
purchasers,  a  certificate  must  be  delivered  to  each.  The  clerk 
must  immediately  record  the  certificate  in  a  book,  kept  by  him 
for  that  purpose,  and  must  index  the  record,  to  the  name  of  the 
judgment  debtor.  His  fees  for  so  doing  must  be  paid  by  the 
sheriff,  as  part  of  the  expenses  of  the  sale. 

Id..  S  43;  and  L.   1857.   ch.  60.   S*  1  (^  ^m-   034).  coDsolidated. 

i  1440.  [Am'd,  1881.]  Title  to  real  property  not  diverted 
before  deed. 

The  right  and  title  of  the  juclgment  debtor,  or  of  a  person  hold- 
ing under  him,  or  deriving  title  through  him,  to  real  property 
sold  by  virtue  of  an  execution,  is  not  divested  by  the  sale,  until 
the  expiration  of  the  period,  within  which  it  can  be  redeemed,  as 
prescribed  in  this  article,  and  the  execution  of  the  sheriff's  deed. 
But  if  the  property  is  not  redeemed,  and  a  deed  is  executed 
in  pursuance  of  the  sale,  the  grantee  in  the  deed  is  deemed  to 
havo  been  vested  with  the  legal  estate,  from  the  time  of  the  sale. 
And  if  the  title  of  such  grantee  or  his  assigns  is  adjudeed  for 
any  reason  or  cause  whatsoever  to  be  null  and  void  in  any  action 
for  that  pnrnose  brought  by  the  judgment  debtor  or  his  assigns, 
such  judgment  shall  have  no  force  or  effect  unless  within  twenty 
days  after  the  entry  of  such  judgment  the  plaintiff  shall  pay  to 
such  grantee  or  his  assigns  the  sum  of  money  which  was  paid 
uoon  the  sale  with  interest  from  the  time  of  the  sale  as  prescribed 
In  this  article,  including  the  costs  and  exnenses  of  said  defendant 
in  defending  this  action  in  which  sueli  judgment  was  recovered,  to 
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be  adjusted  by  a  judge  of  the  court  in  which  said  action  is 
brought,  and  in  the  event  of  plaintiffs  failure  to  pay  such  pur- 
chase-money and  expenses  within  the  time  aforesaid,  said 
title  shall  be  valid  in  said  grantee,  and  in  case  such  judgment 
has  heretofore  been  recovered  and  an  appeal  has  been  taken 
therefrom  which  is  now  pending,  and  such  judgment  shall  be 
affirmed  on  final  appeal,  the  same  shall  have  no  force  of  effect 
unless  within  twenty  days  after  the  entry  of  judgment  or  affirm- 
ance, the  plaintiff  shall  pay  to  such  grantee  or  his  assigns  the 
inm  of  money  which  was  paid  upon  the  sale,  with  interest  as 
aforesaid,  including  the  costs  and  expenses  of  the  defendant  as 
aforesaid,  in  prosecuting  any  appeal  from  such  judgment,  and  in 
the  event  of  plaintiff's  failure  so  to  do,  said  title  shall  be  valid 
in  said  grantee. 

2  R.  S.  873.  i  61  (2  Edm.  887),  am'd.  Ii.  1881,  eta.  681. 

1  1441.  Rlvlits  of  liolder  of  the  property  dnrinv  later* 
■BediAte  period. 

The  person  entitled  to  the  possession  of  real  property,  sold  by 
virtue  of  an  execution,  as  prescribed  in  the  last  section,  may, 
during  the  period  therein  specified,  use  and  enjoy  tibe  same  as 
follows,  without  being  chargeable  with  committing  waste: 

1.  He  may  use  and  enjoy  it  in  like  manner,  and  for  the  like 
purposes,  as  it  was  used  and  enjoyed  before  the  sale,  doing  no 
permanent  injury  to  the  freehold. 

2.  He  may  make  necessary  repairs  to  a  building,  or  other  erec- 
tion thereupon.  But  this  subdivision  does  not  permit  an  altera- 
tion in  the  form  or  structure  of  the  building  or  other  erection. 

3.  He  may  use  and  improve  the  land,  in  the  ordinary  course  of 
husbandry;  but  he  is  not  entitled  to  a  crop,  growing  thereon,  at 
the  expiration  of  the  period  of  redemption. 

4.  He  may  apply  any  wood  or  timber  on  the  land  to  the  neces- 
sary reparation  of  a  fence,  building,  or  other  erection,  which 
was  thereupon  at  the  time  of  the  sale. 

5.  If  he  actually  occupies  the  land  sold,  he  may  take  necessary 
fire-wood  therefrom  for  use  in  his  household. 

2  B.  8.  886.   S  22  (2  Edm.  847). 

I  1442.  Order  to  prevent  waste  |  wlten  and  liovr  applied 

ffor. 

If,  at  any  time  during  the  period  allowed  for  redemption,  the 
judgment  debtor,  or  any  other  person  in  possession  of  the  property 
sold,  commits  or  threatens  to  commit,  or  makes  preparation  for 
committing  waste  thereupon,  the  supreme  court,  or  any  justice 
thereof,  within  the  judicial  district,  or  the  county  judge  of  the 
county,  in  which  the  property,  or  any  part  thereof,  is  situated, 
may,  upon  the  application  of  the  purchaser,  or  his  assignee,  or  the 
agent  or  attorney  of  either,  and  proof,  by  affidavit,  of  the  facts, 
grant,  without  notice,  an  order,  restraining  the  wrong-doer  from 
committing  waste  upon  the  property. 

Id.,    IS   23  and   24,    consolidated. 

I  144S.  Proceedlnvfl  to  panlsli  violation  of  the  order. 

If  the  person,  against  whom  such  an  order  is  granted,  commits 
waste  in  violation  thereof,  after  the  service  upon  him  of  the 
order,  with  a  copy  of  the  affidavit  upon  which  it  was  granted,  the 
eonrt  or  judge,  ui>on  proof,  by  affidavit,  of  the  facts,  may  grant  an 
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order,  requiriiu:  him  to  show  cause,  at  a  time  and  place  therein 
specified,  why  he  should  not  be  punished  for  a  contempt. 
2  a.  8.  Sae,  f  f  20  and  26.  • 

I  1444.  Mode  and  extent  of  panlsliinent. 

If,  upon  the  return  of  the  order  to  show  cause,  it  satisfactorDy 
appears,  that  the  person,  required  to  show  cause,  has  violated 
the  former  order,  the  court  or  judge  may  either  punish  him,  as 
prescribed  by  law  for  the  punishment  of  a  contempt  of  a  court 
of  record,  other  than  a  criminal  contempt;  or  may  grant  a  war- 
rant, directed  to  the  sheriff  of  the  county,  reciting  the  former 
order,  and  the  violation  thereof,  and  conmiandiog  the  sheriff  to 
commit  the  wrong-doer  to  close  confinement,  for  a  term  specified 
therein,  not  more  than  one  year.  A  person  thus  committed  can- 
not be  admitted  to  the  liberties  of  the  jail. 

Id.,  H  27  and  28,  oooriolldAted. 

I  1445.  Hovr  vrarrant^  etc*,  snperseded. 

The  warrant  may  be  superseded,  and  the  prisoner  discharged, 
by  an  order,  in  the  discretion  of  the  court  or  judge  committing 
him,  upon  his  executing,  to  the  person  who  applied  for  the 
warrant,  an  undertaking,  in  a  sum  fixed,  and  with  sureties 
approved,  by  the  court  or  judge,  to  the  effect,  that  he  will  pay 
any  judgment,  which  the  applicant,  or  his  assignee,  or  other  repre^ 
sentative,  may  recover  against  him,  by  reason  of  any  waste  there- 
tofore or  thereafter  committed  on  the  property;  and  upon  his  pay- 
ing to  the  applicant,  for  the  costs  and  expenses  of  the  proceed- 
ings, a  sum,  fixed  by  the  court  or  judge. 

Id.,  f  29,  am*d. 

1  1446.  Wlien  and  J&ow  real  property  sold  m^y  be  re* 
deemed. 

Within  one  year  after  the  sale  of  real  property,  by  virtue  of 
an  execution,  a  person,  specified  in  the  next  section,  may  redeem 
it,  by  paying  to  the  purchaser,  his  executor,  administrator,  or 
assignee,  or  to  the  sheriff  who  made  the  sale,  for  the  use  of  the 
person  so  entitled  thereto,  the  sum  of  money  which  was  paid 
upon  the  sale,  with  interest  from  the  time  of  tne  sale,  at  the  rate 
of  ten  per  c^tum  a  year. 

2  R.  S.  370.  f  46  (2  Edm.  884).  am'd.    See  6  T.  &  C.  140. 

f  1447.  By  vrlftoin  snclft  redemption  ntay  be  made. 

The  redemption,  specified  in  the  last  section,  may  be  made, 
either  by  the  judgment  debtor,  whose  right  and  title  were  sold, 
or  by  his  heir,  devisee,  or  grantee,  who  has  acquired,  by  inherit- 
ance, devise,  deed,  sale,  by  virtue  of  a  mortgage  or  of  an  execu- 


tion, or  by  any  other  moans,  an  absolute  title  to  the  property 

Jroposed  to  be  redeemed;  or.  in  a  case  specified  in  section  14o8 
4w  of  this  act,  to  a  portion  thereof. 


I  1448.  Snob  redemption  avoldii  the  sale. 

Upon   payment    being   made,    by    a    person   entitled   to    redeem 
real  property »  as  prescribed  in  the  last  two  sections,  the  sale  of 
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the  property  redeemed,  and  the  certificates  of  the  sale,  as  far  aa 
thej  relate  thereto,  become  null  and  void. 

2   B.   S.   370,    9   4».   am'd. 

I  1448.  Wlien  creditor  may  redeem. 

Real  property,  sold  by  virtue  of  an  execution,  which  remains, 
at  the  expiration  of  one  year  after  the  sale,  unredeemed  by  the 
person  or  persons  entitled  to  redeem  it,  as  prescribed  in  the  last 
three  sections,  may  be  redeemed,  within  three  months  after  the 
expiration  of  tthe  year,  by  the  creditors  specified,  and  upon  the 
terms  and  in  the  manner  prescribed,  in  the  following  sections 
of  this  article. 

Id.,  i  50,  Kmodelled. 

9  1460.  "Wliat  smn  to  be  paid,  etc.,  frben  creditor  re* 
deems. 

In  a  case  specified  in  the  last  section,  a  creditor,  having  in  his 
own  name,  or  as  executor,  administrator,  assignee,  trustee,  or 
otherwise,  a  judgment  rendered,  or  a  mortgage  duly  recorded, 
at  any  time  before  the  expiration  of  fifteen  months  from  the 
time  of  the  sale,  which  is  a  lien  upon  the  real  property  sold,  may 
redeem  that  property,  by  paying  the  sum  of  money,  whicl:  was 
paid  upon  the  sale  thereof,  with  interest  at  the  rate  of  seven 
per  cezitum  a  year  from  the  time  of  the  sale,  and  executing  a 
certificate  of  satisfaction,  as  prescribed  In  section  1463  of  this 
act. 

Id..  S  01,  u  am*d  by  L.  1847,  ch.  410,  U  1  and  2  (4  Edm.  680.  681). 

I  1461.  Redemption  by  another  creditor  from  a  redeem^ 
Inar  creditor. 

Where  a  creditor  has  redeemed  real  property,  as  prescribed 
in  the  last  section,  any  other  creditor,  who  might  have  redeemed 
It  from  the  purchaser,  as  therein  prescribed,  may  redeem  it  from 
the  first  redeeming  creditor,  ao  follows: 

1.  He  must  reimburse  to  the  first  redeeming  creditor,  his 
executor,  administrator,  or  assignee,  iLj  sum  paid  by  him  to 
redeem  the  property,  with  interest  at  the  rate  of  seven  per 
centum  a  year,  from  the  time  of  his  redemption. 

2.  He  must  execute  a  certificate  of  satisfaction,  relating  to 
his  judgment  or  mortgage,  in  like  manner  as  the  first  redeeming 
creditor  was  required  to  do. 

3.  If  the  judgment  or  mortgage,  by  virtue  of  which  the  first 
creditor  redeemed,  is  prior  to  the  judgment  or  mortgage  of  the 
second  creditor,  ihe  second  creditor  must  also  pay  to  the  first 
creditor,  the  sum  specified  in  the  certificate  of  satisfaction, 
executed  by  him  upon  his  redemption,  with  interest  at  the  rate 
of  seven  per  centum  a  year,  from  the  time  of  his  redemption: 
unless  the  first  redeeming  creditor's  judgment  or  mortgage  had 
ceased,  when  he  redeemed,  to  be  a  lien  as  against  the  second 
redeeming  creditor;  in  which  case,  the  latter  need  not  pay  anj 
part  of  the  sum,  specified  in  the  certificate. 

Id .  f  66,  sm*d. 

f  1452.  Id.  9  wben  seooiid  redee^iniT  creditor  has  tlte 
prior  lien. 

Where  the  lien  of  the  second  redeeming  creditor's  judgment 
er  mortgage,  is  prior  to  that  of  the  first  redeeming  creditor's 
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judgment  or  mortgage,  so  that  the  former  redeems,  withoat 
payitg  the  sum,  specified  iu  the  latter's  cei-tihcate  of  satisfactiou, 
the  latter  may,  without  executing  uuother  certiticate  of  satis- 
faction, again  redeem  from  the  former,  or  from  any  subsequent 
redeeming  creditor,  in  a  case,  where  he  would  have  been  entitled 
to  redeem,  if  his  lirst  certificate  had  not  been  executed;  and  he 
has  the  same  rights,  with  respect  to  any  creditor  redeeming 
from  him,  as  if  his  first  certificate  had  been  executed,  when  he 
made  his  second  redemption. 

f  14S8.  Subseanent  redemptions  by  other  creditor*. 

A  third  or  other  creditor,  who  might  have  redeemed,  as  pro- 
scribed in  the  last  four  sections,  may  redeem  from  the  second 
or  any  other  creditor,  who  has  redeemed,  in  the  manner,  and 
upon  the  terms  and  conditions,  prescribed  in  the  last  two  sectiorm. 

2  B.   S.  872.  S  66- 

§  1454.  When  creditor  nuty  redeem  after  fifteen  month*. 

A  creditor,  who  might  have  redeemed  within  fifteen  months 
after  the  sale,  as  prescribed  in  the  last  four  sections,  may  re- 
deem from  any  other  redeeming  creditor,  although  the  fifteen 
months  have  elapsed;  provided,  that  he  thus  redeems  within 
twenty-four  hours  after  the  last  previous  redemption. 

L.  1847.  ch.  410,  part  of  f  4.    am'd. 

{  14S6.  IVhen  redemption  mast  be  n&ade  at  mAerllPm  ofllee. 

A  redemption,  made  by  a  creditor,  on  or  after  the  last  day  of 
the  fifteen  months^  must  be  made  at  the  sheriff's  office  of  the 
county.  The  sheriff,  or  his  under-sheriff,  or  a  deputy-sheriff,  id 
his  behalf,  must  attend  at  the  sheriff's  office,  for  that  purpose, 
on  the  last  day  of  the  fifteen  months,  and  on  each  day  thereafter, 
in  which  a  redemption  can  be  made,  during  the  time  when  the 
sheriff's  office  is  required  by  law  to  be  kept  open.  In  the  absence 
of  the  sheriff,  the  redemption  may  bo  made  by  paying  the  neces- 
sary money,  and  delivering  the  necessary  papers,  to  the  under- 
sheriff,  or  to  any  doputy-sheriff,  present  at  the  sheriff's  office. 
If  the  term  of  office  of  the  sheriff,  who  made  the  sale,  has  expired, 
and  he,  or  his  under-sheriff,  or  a  deputy -sheriff  authorized,  in 
his  behalf,  to  receive  the  necessary  money  and  the  necessary- 
papers,  is  not  present,  the  money  may  be  paid,  and  the  papers 
may  be  delivered,  to  the  sheriff  then  in  office,  or  to  the  nnder- 
sheriff  or  a  deputy-sheriff  of  the  latter. 

Id.,  part  of  S  3,  remodelled.    See  5  T.  AC.  140. 

S    14ff6.    Orlirlnal    pnrchaser    n&ay   redeem^    'vrhen    also    a 
creditor. 

If  the  purchaser,  at  the  execution  sale,  of  property,  which 
can  be  redeemed  by  a  creditor,  as  prescribed  in  this  article,  is 
also  a  creditor  of  the  judgment  debtor,  and  as  snch  could  redeem 
from  a  purchaser,  or  a  redeeming  creditor,  he  may  avail  himself 
of  his  judgment  or  mortgage,  to  redeem  from  any  other  redeem- 
ing creditor. 

2  R.  S.   372,   f  67  (2  Bdm.   887). 

9  1467.  Creditor  may  redeem  a^aln  vnder  another  Jndv^ 
■ient   or  mort^affe. 

The  judgment  creditor,  by  virtue  of  whose  execution  real 
property  has  been  sold,  cannot  avail  himself  of  the  judgment. 
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upon  which  the  execution  was  issued,  to  redeem  the  property; 
nor,  except  as  otherwise  specially  prescribed  in  this  article,  can 
a  creditor,  who  has  once  redeemed,  avail  himself  of  the  same 
judgment  or  mortsrage,  to  redeem  again.  But  if  either  haa 
another  judgment  or  mortgage,  which  would  entitle  him  to 
redeem,  he  may  avail  himself  thereof  for  that  purpose,  in  the 
name  manner  and  on  the  same  terms,  as  any  other  creditor. 

2  R.  8.  873,  i  58.  ani'd. 

S  1468.  Redemption  by  person  entitled  to  redeem  part. 

Where  a  person,  who  has  an  absolute  title  to,  or  a  judgment 
or  mortgage,  which  is  a  lien  upon,  a  distinct  parcel  only  of  the 
real  property,  sold  by  virtue  of  an  execution,  would  be  authorized, 
by  this  article,  to  redeem  the  property,  if  his  title  or  lien  ex- 
tended to  the  whole,  he  may  redeem,  from  a  purchaser,  the 
entire  property  sold,  or  from  a  prior  redeeming  creditor,  the 
entire  property  redeemed  by  that  creditor;  except  that  if  his 
title-  or  lien  extends  to  a  distinct  parcel  only  of  one  or  more 
parts  of  the  property,  which  were  separately  sold,  he  can  redeem, 
from  a  purchaser,  only  the  part  or  parts  thus  separately  sold, 
in  which  his  distinct  parcel  is  included.  (See  i  1482.) 

Sabstltnte  for  2  R.  S.  872,  ffi  62  and  63;  extended  In  Ita  application. 

1  14B0.  Redemption  by  owner*  of  undivided  sbares. 

Where  two  or  more  persons  own  undivided  shares,  as  joint 
tenants,  or  as  tenants  in  common,  in  real  property,  sold  by 
▼irtue  of  an  execution,  or  in  a  distinct  parcel  thereof,  which 
has  been  separately  sold;  each  of  them  may  redeem,  from  the 
purchaser,  as  prescribed  in  sections  1446  and  1447  of  this  act, 
the  share  or  interest,  belonging  to  him,  by  paying  a  part  of  the 
purchase-money,  bid  for  the  property,  or  for  that  distinct  parcel 
thereof  bearing  the  same  proportion  to  the  whole,  as  the  share 
or  interest,  proposed  to  be  r«ieemed,  bears  to  the  property,  or 
distinct  parcel  separately  sold,  of  which  it  is  a  part;  together 
with  interest  on  the  sum  so  paid,  from  the  time  of  the  sale,  at 
the  rate  of  ten  per  centum  a  year. 

2  R.    S.   3T1,   f  48. 

I  1480.  Id. I  by  er editors  havlngr  Hens  on  undivided  •barea. 

Where  the  judgment  or  mortgage  of  a  creditor,  entitled  to  re- 
deem, is  a  lien  upon  an  undividefi  share,  specified  in  the  last 
section,  he  may  redeem,  from  a  purchaser,  that  undivided  share, 
by  paying  him  the  same  proportion  of  the  purchase-money,  which 
the  owner  must  have  paid  to  redeem  it,  as  prescribed  in  the  last 
section;  or  he  may  redeem,  from  a  prior  redeeming  creditor,  the 
entire  property  redeemed  by  the  latter,  with  lilte  effect  and  in  the 
same  manner,  as  if  liis  lien  attached  to  the  whole. 

Id.,  (  64.   am'd. 

I  1461.  Rlffbt  to  redeem  not  affected  by  agreement. 

The  sheriff,  the  purchaser,  the  judgment  creditor^  or  a  redeem^ 
ing  creditor,  cannot,  by  his  agreement  or  other  act,  m  any  manner 
impair  or  prejudice  the  right  of  any  other  person  to  redeem, 
as  prescribed  in  this  article. 

I  1462.  To  'w^bom  money  paid  npon  redemption. 

The  money  required  to  be  paid  by  a  creditor,  in  order  to  effect 
a  redemption  of  real  property,  as  prescribed  in  this  article,  may 
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be  paid  to  the  purchaser  or  creditor,  from  whom  the  property  is 
to  be  redeemed,  his  executor,  administrator,  or  assignee;  or  it 
may  be  paid,  for  the  use  of  the  person  so  entitled  thereto,  to  the 
sheriff  who  made  the  sale. 

a  B.  S.  873.   part  of  |  60. 


f   1468«  Certificate  of  ■atl«factlon  reanired  to  eCect 
demptlon  by  creditor. 

The  certificate  of  satisfaction,  required  to  be  executed  by  a 
creditor,  in  order  to  effect  a  redemption  of  real  property,  must  be 
acknowledged  or  proved,  and  certified,  in  like, manner  as  a  deed 
to  be  recorded  in  the  county;  must  describe,  with  reasonable  cer- 
tainty, the  judgment  or  mortgage  under  which  he  redeems,  and 
specify  the  sum  due  thereupon;  and  must  state,  that  the  redemp- 
tion satisfies  the  judgment  or  mortgage,  in  full,  or  to  a  specified 
amount.  It  must  be  filed  in  the  county  clerk's  office,  at  or  before 
the  time  when  the  money  is  paid  to  effect  the  redemption,  unless 
the  money  is  paid  to  the  sheriff;  in  which  case,  the  certificate  must 
also  be  delivered,  at  the  time  of  the  payment,  to  the  sheriff,  who 
must  file  it  in  the  county  clerk's  office,  as  prescribed  in  section 
1467  of  this  act.  The  county  clerk,  immediately  after  the  execu- 
tion and  recording  of  the  deed,  must  enter,  in  his  docket,  the 
satisfaction,  or  partial  satisfaction,  of  a  judgment,  specified  in  a 
certificate  so  filed,  as  required  by  law,  w^hen  a  judgment  is  col- 
lected, by  virtue  of  an  execution.  If  a  mortgage,  specified  in  the 
certificate,  is  recorded  in  his  office,  he  must  cancel  and  discharge 
the  mortgage  of  record,  if  it  is  satisfied  by  the  certificate;  ar,  if 
it  is  only  partially  satisfied,  he  must  make  a  minute  of  the  partial 
satisfaction,  upon  the  record  thereof.  If  the  property  mortgaged 
is  situated  in  a  county,  in  which  there  is  a  register,  the  county 
clerk  must  transmit  a  certified  copy  of  the  certificate  to  the 
register,  w^ho  must,  in  like  manner,  cancel  and  discharge  the 
mortgage  of  record,  or  make  a  minute  of  the  partial  satisfaction 
thereof.  The  clerk's  and  register's  fees,  for  performing  the  ser- 
vices specified  in  this  section,  must  be  paid  by  the  sheriff;  who 
may  require  the  person  entitled  to  a  deed  to  pay  him  the  amount 
thereof,  before  the  deed  is  delivered. 

I  1464.  Wbat  evidence  a  redeeminip  JudiTinent  creditor 
must   fnrnlah. 

In  order  to  entitle  a  creditor  by  judgment  to  redeem  real  prot>- 
erty,  as  prescribed  in  this  article,  he  must,  when  he  redeems,  file 
in  the  county  clerk's  office,  or  deliver  to  the  sheriff,  as  the  case 
requires,  the  following  evidence  of  his  right: 

1.  A  copy  of  the  docket  of  the  judgment,  under  which  he  claims 
the  right  to  redeem,  duly  certified  by  the  county  clerk. 

2.  Each  assignment  of  the  judgment,  which  is  necessary  to 
establish  his  right.  An  assignment  so  filed  or  delivered  must  be 
acknowledged  or  proved,  and  certified,  in  like  manner  as  a  deed 
to  be  recorded,  or  the  execution  thereof  must  be  proved,  by  the 
affidavit  of  the  creditor,  or  of  a  witness  thereto;  unless  it  has  been 
filed,  and  entered,  as  prescribed  in  article  third  of  title  first  of 
chapter  eleventh  of  this  act,  in  which  case,  a  certified  copy  thereof 
must  be  filed  or  delivered. 

8.  An  affidavit,  made  by  him.  or  his  attorney  or  agent,  stating 
truly  the  sum  remaining  unpaid  on  the  judgment,  at  the  time  of 
claiming  the  right  to  redeem. 

9  B.  S.  878,  I  eo,  with  am'ts. 
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I  1465.  Id.;  M  to  mortgm.ge  creditor. 

In  order  to  entitle  a  creditor  by  mortgage  to  redeem  real  prop> 
erty,  as  prescribed  in  this  article,  he  must,  when  he  redeems  file 
in  the  county  clerk's  office,  or  deliver  to  the  sheriff,  the  foUf/W:ag 
evidence  of  his  right: 

1.  A  copy  of  the  mortgage,  under  which  he  claims  the  rViht  to 
redeem,  duly  certified  by  the  clerk  or  register  of  the  counv- 

2.  Each  assignment  of  the  mortgage,  which  is  necep,rary  to 
establish  his  right,  acknowledged  or  proved,  and  certifief4«  as  pre- 
scribed in  the  last  section  for  an  assignment  of  a  judgmer  c,  unless 
it  has  been  recorded;  in  which  case  a  certified  copy  oi  t^v  record 
must  be  filed  or  delivered. 

3.  An  affidavit,  made  b^  him,  or  by  his  attorney  or  agent,  stat- 
ing truly  the  sum  remaining  unpaid  on  the  mortgage,  at  the  time 
of  claiming  the  right  to  redeem. 

U.  1836.   cb.   526.  |  2  (4  Bdm.  624),   am'd. 

I  1466.  Id.  I  as  to  exeevtor  or  administrator. 

In  either  of  the  cases  specified  in  the  last  two  sections,  if  the 
person,  proposing  to  redeem,  claims  to  be  entitled  so  to  do,  by 
reason  of  his  being  an  executor  or  administrator  of  a  person,  who, 
if  living,  would  be  entitled  to  redeem,  he  must  file  or  deliver,  with 
the  other  papers  therein  prescribed,  a  certified  copy  or  a  sworn 
copy  of  his  letters  testamentary,  or  letters  of  administration. 

Id.,  snbd.  3,  extended. 

i  1407.  Oflcers  to  keep  papers  open  to  inspection  |  vrlien 
to  llle  tliem. 

The  sheriff,  to  whom  one  or  more  papers,  specified  in  the  last 
four  sections,  are  delivered,  must  keep  them  open,  at  all  reason- 
able timos  during  the  period  allowed  for  redemption,  to  the  in- 
spection of  all  persons  interested.  He  must  have  all  those  papers 
fit  the  sheriffs  office,  at  the  times  when  he  is  required  to  attend 
thereat,  for  the  purpose  of  eiiabling  creditors  to  redeem,  as  pre- 
scribed by  law;  and  he  must  file  them  in  the  county  clerk's  office, 
within  three  days  after  the  execution  of  the  deed. 

I    1468.  'Wben  reden&ption  taJces  effect. 

A  redemption  by  a  creditor  is  effected,  only  when  he  has  paid 
all  the  money,  required  to  be  paid,  and  filed  or  delivered  all  the 
papers,  required  to  be  filed  or  delivered,  as  prescribed  in  this 
article,  and  a  waiver  of  any  of  those  requirements  is  void,  as 
against  a  person  who  is  entitled  subsequently  to  redeem.  Where 
a  redemption  is  thus  effected,  it  vests  in  the  redeeming  T^reditor 
all  the  right,  title,  and  interest,  which  the  purchaser  acquired  by 
the  sale. 

{  1409.  Certificate  to  be  iri'ven,  vrben  redemption  made. 

Where  a  redemption  is  made,  as  prescribed  in  this  article,  the 
officer  or  other  person,  to  whom  money  is  paid,  or  a  paper  i? 
delivered,  for  the  purpose  of  effecting  the  redemption,  must 
execute  and  deliver,  to  the  person  paying  the  money  or  delivering 
the  paper,  a  certificate,  stating  all  the  facts  which  transpired 
before  him,  with  respect  to  the  redemption. 

L.  1847,  ch.  410.  i  6  (4  Edm.  631),  am'd. 

(  1470.  Certificate  may  be  adEnovrledired  and  recorded. 

Such  a  certificate  may  be  acknowledged  or  proved,  and  certified 
in  like  manner  as  a  deed  to  be  recorded  in  tine  county  where  th( 
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property  is  situated.  The  recording  thereof,  in  the  office  of  the 
clerk  or  register  of  that  county,  in  the  book  for  recording  deeds, 
has  the  same  effect,  as  against  subsequent  purchasers  and  iu- 
cambraucers,  as  the  recording  of  a  conveyance. 

L.  1847.  ch.  410.  9  6,  am'd. 

1  1471.  [Am*cl,  1880.]    When  and  by  -nrhom  conveyance  to 
be  executed. 

Immediately  after  the  expiration  of  fifteen  months  from  the 
time  of  *sale;  except  where  a  redemption  has  been  made  on  the 
last  day  of  the  fifteen  months,  and,  in  that  case,  immediately 
after  the  expiiation  of  twenty-four  hours  from  the  last  redemp- 
tion; the  sheriff,  who  made  the  sale,  must  execute  the  proper  deed 
or  deeds,  in  order  to  convey  to  the  person  or  persons  entitled 
thereto,  the  part  or  parts  of  the  property  sold,  which  have  not 
been  redeemed  by  the  judgment  debtor,  his  heir,  devisee,  or  as- 
signee. The  deed  conveys  to  the  grantee  therein  the  right,  title, 
and  interest,  which  were  sold  by  the  sheriff.  After  the  same 
shall  have  been  recorded  for  twenty  years  in  the  county  where  the 
real  estate  is  situated,  it  shall  be  presumptive  evidence  of  the 
facts  therein  stated. 

2  II.   S.   373.   I  62.   am'd  to  accord  with  L.   1847.   ch.  410,   9  4;   L.  1886. 
ch.  637. 

S  1472.  To  -wliom  conveyance  to  be  execnted. 

If  any  part  of  the  property  remains  unredeemed  by  a  creditor 
it  must  be  conveyed,  by  the  sheriff,  to  the  purchaser  upon  the 
sale,  except  where  the  certificate  of  sale  has  been  assigned;  in 
which  case,  it  must  be  conveyed  to  the  last  assignee.  Any  part 
or  parts  of  the  property  sold,  which  have  been  redeemed  by  a 
creditor,  must  be  conveyed  by  the  sheriff,  to  the  last  redeeming 
creditor,  except  where  he  has  assigned  the  certificate  of  redemo- 
tion,  or  has  executed  any  other  assignment  of  his  right,  title, 
and  interest  in  the  property  redeemed  by  him;  in  which  case,  it 
must  be  conveyed  to  the  last  assignee. 

L.  1835,  ch.  189,  part  of  S  1  (4  Edm.  622),  aa  am*d  by  L.  1867,  ch.  116,  {  1 
(7  Bdm.   60). 

{  1473.  'Wben  conveyance  made  to  execntor  or  adnaln-. 
Intrator;   effect  tbereof. 

Where  a  person,  entitled  to  a  deed,  dies  before  the  delivery  of 
the  deed,  the  sheriff  must  execute  and  deliver  the  deed  to  his 
executor  or  administrator.  The  i)roperty  so  conveyed  must  be 
held,  in'trust  for  the  use  of  the  heirs  or  devisees  of  the  decedent, 
subject  to  the  dower  of  his  widow,  if  there  is  one;  but  it  may  be 
sold,  in  a  proper  case,  for  the  payment  of  his  debts,  in  the  same 
manner  as  land,  whereof  he  died  seized. 

2  R.   S.  374.  H  63  and  64  (2  Edm.  388),  conaolidated. 

S  1474.  Asslgrnment  mnst  be  acknoivledffed  and  filed. 

Before  an  assignee,  or  his  executor  or  administrator,  is  entitled 
to  a  deed,  as  prescribed  in  the  last  two  sections,  each  assignment, 
under  which  tne  deed  is  claimed,  must  be  acknowledged  or  proved, 
and  certified,  in  like  manner  as  a  deed  to  be  recorded  in  the 
county  where  the  property  is  situated,  and  must  be  filed  in  the 
office  of  the  clerk   of  that  county. 

«i     1886.    ch.    180,    f   2    (4    Edm.   623).    am'd. 
-,.    ' 1  -  > 

.*  The  w«rd   "  the  "  omitted  In  eagrowlac. 
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I  1476.  Uni&er-filfterlff  or  svccesaor  to  act.  If  •lierlir  die*. 

Where  a  sheriff  dies,  is  removed  from  office,  or  becomes  other- 
wise di»qualitied  to  act,  at  uiiy  time  after  making  a  sale  of  real 
property,  by  virtue  of  an  execution,  the  property,  or  a  distinct 
parcel  thereof,  may  be  redeemed,  by  paying  the  necessary  money, 
and  delivering  the  necessary  papc?rs,  to  his  under-sheriff,  who  must 
also  execute  and  deliver  the  proi)er  deed  or  deeds  of  property,  not 
redeemed  by  the  judgment  debtor,  his  heir,  devisee,  or  grantee. 
If  the  under-sheriff  also  dies,  is  removed  from  office,  or  becomes 
otherwise  disquali^ed  to  act,  the  property  may  be  redeemed,  by 
paying  the  necessary  money,  and  delivering  the  necessary  papers, 
to  the  eherifTs  successor  in  office,  who  must  also  execute  and 
deliver  the  proper  dee<l  or  deeds.  The  under-sheriff,  or  the 
sheriff's  successor,  as  the  case  requires,  possesses  all  the 
powers,  and  is  subject  to  all  the  duties  and  liabilities,  of  the  sheriff 
who  made  the  sale,  touching  the  redemption  and  conveyance  of 
property  sold  and  the  proceedings  relating  thereto;  and  each  provi- 
sion of  law,  regulating  those  proceedings,  and  applicable  to  the 
sheriff  who  made  the  sale,  is'  applicable  to  his  under-sheriff  or 
sncceesor.  This  section  applies  where  a  sale  was  made,  either 
before  or  after  this  act  takes  effect. 

SulwtUate  for  2  B.  S.  374,  {§  66,  66  and  67  (2  Edm.  888),  and  L.  1867,  ck. 
116.    i    1    (7   Edm.   60). 

I  14T6.  Money  may  be  paid,  etc.,  to  ander-sherilT,  09 
depnty-vlierllf,  who  sold  property. 

Where  real  property  is  sold,  by  virtue  of  an  execution,  by  the 
under-sheriff  or  a  deputy  sheriff,  in  behalf  of  the  sheriff,  money 
required  to  be  paid,  or  a  paper  required  to  be  delivered,  to  the 
sheriff,  in  order  to  effect  a  redemption,  as  prescribed  in  this 
article,  at  any  time  before  the  last  day  of  the  fifteen  months  from 
the  time  of  the  sale,  may  be  paid  or  delivered,  either  to  the  sheriff, 
or  to  the  under-sheriff  or  deputy-sheriff,  who  made  the  sale. 

{  14T7.  Application  of  thin  article  to  sale  by  coroner,  or 
pervon  »pecially  appointed,  etc. 

Where  real  property  is  sold,  by  virtue  of  an  execution,  by  a  per- 
son specially  appointed  by  the  court,  as  prescribed  in  section  1362 
or  section  13iB8  of  this  act,  it  may  be  redeemed,  as  prescribed  in 
this  article,  as  if  it  had  been  sold  by  the  sheriff,  except  as  follows: 

1.  Money,  required  to  be  paid,  or  a  paper,  required  to  be  de- 
livered, to  the  sheriff,  in  order  to  effect  a  redemption,  as  pre- 
scribed in  this  article,  at  any  time  before  the  last  day  of  the 
fifteen  months  from  the  time  of  the  sale,  must  be  paid  to  the 
officer  who  made  the  sale;  unless  the  person  entitled  to  redeem,  his 
agent  or  attorney,  files  v»ith  the  clerk  of  the  county,  with  the 
paper  or  papers  required  to  be  filed,  or  to  be  delivered  to  the 
Bl^riff.  for  the  purpose  of  effecting  the  redemption,  his  affidavit,  to 
the  effect,  that  the  officer  is  dead;  or  has  been  removed;  or,  where 
he  is  a  coroner,  that  he  is  no  longer  in  office;  or  that  after 
diligent  search,  the  affiant  has  been  unable  to  find  him  within  the 
county;  in  which  case,  the  money  may  be  paid  into  court,  by  pay 
ing  it  to  the  county  treasurer,  to.  the  credit  of  the  cause,  with  like 
effect,  as  where  it  is  paid  to  the  sheriff,  after  a  sale  by  the  latter 

2.  The  provisions  of  section  145.5  of  this  act.  apply  to  a  re- 
demption, upon  a  sale  made  as  prescribed  in  this  section;  and 
the  officer,  who  sold  the  proporty,  must  attend,  as  the  sheriff  is 
therein  required  to  attend.    If  he  is  net  present,  the  redemption 
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may  be  effected,  as  prescribed  in  that  sectioD,  for  redemptloii 
in  a  case,  where  the  term  of  office  of  the  sheriff,  who  made  th« 
sale,  has  expired. 

I  1478.  Id.  I  frliere  eoreaer  or  person  appointed  dlesy  ete. 

If,  when  the  period  for  redemption  expires,  a  coroner,  or  a 
person  specially  appointed,  by  the  court,  who  has  sold  real 
property,  by  Tirtne  of  an  execution,  is  dead,  or  has  been  removinJ, 
or,  in  the  case  of  a  coroner,  if  he  is  no  longer  in  office,  the  conrt 
must  up'ra  the  application  of  a  person  entitled  to  a  deed,  appoint 
a  persoD   to  execute  the  deed  accordingly. 
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article:  fourth. 

RemedAeafor  faihire  of  title  to  real  property  sold,  and  to  enforoi 

contritmtton. 

flee.  1479.  When  evicted  purchaier  may  recover  parchaee-moiMar. 

1480.  Remedy  of  Judsment   creditor  thereapon. 

1481.  ContribatloD   between    owners  of  real   property. 

1482.  Id.;  when  pert  owner  redeema. 

1483.  Order   of    contribatloo. 

1484.  Gontrlbation,   how  enforced  by  meana  of  original  jadgment. 

1485.  Reqalaitea   to    preserve    the    lien. 

1486.  Bntry    open    the   docket. 

1  14T&.  "Wlien  evleted  pvrcliajier  may  reecrer  pnroliaBe* 
■aoney. 

The  parchaser  of  real  property,  sold  by  virtue  of  an  execution, 
his  heir,  deyisee,  grantee,  or  assignee,  who  is  evicted  from. the 
possession  thereof,  or  against  whom  judgment  is  rendered,  in 
an  action  to  recover  the  same,  may  recover  the  purchase-money, 
with  interest,  from  the  person  for  whose  benefit  the  property 
was  sold,  where  the  judgment  was  rendered,  or  the  eviction 
occurred,  in  consequence,  either: 

1.  Of   any   irregularity   in   the   proceedings   concerning   the 
sale;  or 

2.  Of  the  judgment,  upon  which  the  execution  was  issued, 
being  vacated  or  reversed,  or  set  aside  for  irregularity,  or 
«rror  in  fact. 

2  R.   8.   870.   §   68   (2  Edm.  389),   remodeUed. 

I  14SO.  Remedy  of  Jndgnment  or  editor  titer  enpon. 

Where  final  judgment  is  rendered,  against  the  defendant,  in 
an  action  specified  in  subdivision  first  of  the  last  section,  the 
judgment,  by  virtue  of  which  the  sale  was  made,  remains,  in 
his  favor,  valid  and  effectual  against  the  judgment  debtor 
therein,  his  executor,  administrator,  heir,  or  devisee,  for  the  pur- 
pose of  collecting  the  sum  paid  on  the  sale,  with  interest.  He 
may  accordingly  have  a  further  execution  upon  that  judgment; 
but  the  execution  does  not  affect  a  purchaser  in  good  faith,  or 
an  incumbrancer  by  mortgage,  judgment,  or  otherwise,  whose 
title  or  whose  incumbrance  accrued,  before  the  actual  lev}' 
thereof. 

Id..  I  60,  am*d. 

I  1481.  Contribution  between  o^vners  of  real  property. 

Where  the  real  property  of  two  or  more  persons  is  liable  to 
satisfy  a  judgment,  and  the  whole  of  the  judgment,  or  more 
than  a  due  proportion  thereof,  has  been  collected,  by  a  sale  of 
the  real  property  of  one  or  more  of  them,  by  virtue  of  an  execu- 
tion issued  upon  the  judgment;  the  person  so  aggrieved,  or  his 
executor  or  administrator,  may  maintain  an  action,  to  compel 
a  just  and  equal  contribution  by  all  the  ];>ersonB,  whose  real 
properlj  ought  to  contribute  as  prescribed  in  the  next  section 
but  one. 

Id..  8  70,  am*d. 

I  148S.  Id.  I  -vrlten  part  owner  redeems. 

Where  the  heir,  devisee,  or  grantee,  of  a  judgment  debtor, 
having  aj>  absolute  title  to  a  distinct  parcel  of  real  property. 
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sold  by  virtue 'of  an  execution,  redeems,  as  prescribed  in  section 
1458  of  this  act,  the  property  sold,  or  any  part  or  parts  thereof 
separately  sold,  which  include  his  property;  (le  may,  in  like 
manner,  maintain  an  action,  to  compel  a  just  and  equal  contribu- 
tion by  those  who  own  the  residue  of  the  property  thus  redeemed. 

2  R.  S.  876,  I  72.  am'd. 

I  1488.  Order  of  contribution. 

Where  an  action  is  brought,  as  prescribed  in  the  last  two  sec- 
tions, the  real  property  Is  liable  to  contribution  in  the  following 
order: 

1.  If  it  comprises  different  undivided  shares  or  distinct  parcels, 
which  have  been  conveyed  by  the  judgment  debtor,  they  are 
liable  in  succession,  commencing  with  the  portion  last  conveyed. 

2.  If  it  comprises  different  undivided  shares  or  distinct  parcels, 
which  have  been  sold  by  virtue  of  two  or  more  executions,  they 
are  liable  in  succession,  commencing  with  the  portion  sold  under 
the  last  an^  youngest  judgment. 

3.  If  it  comprises  different  undivided  shares  or  distinct  parcels, 
some  of  which  have  been  conveyed  by  the  judgment  debtor,  and 
some  of  which  have  been  sold  by  virtue  of  one  or  more  executions, 
they  are  respectively  liable  in  succession,  according  to  the  order 
prescribed  in  the  first  and  second  subdivisions  of  this  section. 

Id.,  i  71,  am'd. 

S  1484.  Contribution,  bow  enforced  by  means  of  orlslnal 
Jndvment. 

For  the  purpose  of  enforcing  contribution,  as  prescribed  in  the 
last  section,  the  court,  in  which  the  action  is  brought,  may,  and  in 
a  proper  case,  must,  permit  the  plaintiff  to  use  the  original 
judgment,  and  to  collect,  by  an  execution  issued  thereupon,  out 
of  any  real  property  subject  to  the  lien  thereof,  the  sum  which 
ought  to  be  contributed  by  that  property.  For  that  purpose,  the 
lien  of  the  original  judgment,  upon  that  real  property,  when 
preserved,  as  prescribed  in  the  next  section,  continues,  for  the 
term  prescribed  in  sections  1251  and  1255  of  this  act,  to  the 
extent  of  the  sum,  which  ought  to  be  so  contributed,  notwith- 
standing the  payment  made  by  the  party  seeking  contribution. 

Id.,  f  72,  am*d. 

f  1486.  Requisites  to  preserve  tbe  Hen. 

The  lien  of  the  original  judgment  may  be  preserved,  as  pre- 
scribed in  the  last  section,  by  filing,  in  the  clerk's  office  of  tbe 
county  where  the  real  property  is  situated,  within  twenty  days 
after  the  payment,  for  which  contribution  is  claimed,  an  affidavit 
in  behalf  of  the  person  aggrieved,  stating  the  sum  paid,  and  his 
claim  to  use  the  judgment  for  the  reimbursement  thereof,  with 
a  notice,  requiring  the  clerk  to  make  the  entries  specified  in  the 
next  section.  But  the  lien  is  not  preserved,  as  against  a  grantee 
or  mortgagee  in  good  faith,  for  a  valuable  consideration,  without 
notice,  and  before  the  entries  are  actually  made. 

Id.,  I  73.   am'd. 

I  1486.  Bntry  upon  tbe  doelcet. 

On  filing  the  affidavit  and  notice,  the  clerk  must  make,  upon 
the  docket  of  the  judgment,  an  entry,  stating  the  sum  paid,  and 
that  the  judgment  is  claimed  to  be  a  lien  to  that  amount.    Where 
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it  ii  desired  to  preserve  the  lieu,  upon  property  situated  in  two 
or  more  counties,  a  similar  affidavit  and  notice  must  be  filed  with, 
and  a  similar  entry  made  by  the  clerk  of  each  coon^. 
2  K.  1.  «76.  I  74,  tm'd. 
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TITLE  in. 
Bzecutioxx  ag^aixut  the  person. 

H«c.  1487.  In  what  cases  execution  may  be  Issued  against  the  person. 

1488.  Id.;   against   a  woman. 

1489.  When    execution   against   property    must   be   first  Issued. 

1490.  Simultaneous  executions  not  allowed  against  property  and  pemn. 

1491.  Id.;  when  debtor  has  been  taken. 

1492.  New  execution  may  issue  after  escape. 

1493.  Id.;    when  debtor  dies   charged   In  execution. 

1494.  Id.;  when  creditor  discharges  debtor  after  thirty  days. 

1496.  Mew  execution  not  to  be  enforced  against  real  property  sold,  etc. 

S  148T.  In  frbat  cataes  execatlon  maty  be  Issued  avstlast 
viie  person. 

Where  a  judgrment  can  be  enforced  by  execution,  as  prescribed 
in  section  1240  of  this  act,  an  execution,  against  the  person 
of  the  judgment  debtor,  may  be  issued  thereupon,  subject  to  the 
exception  specified  in  the  next  section,  in  either  of  the  following 
cases:' 

1.  Where  the  plaintiff's  right  to  arrest  the  defendant  depends 
upon  the  nature  of  the  action. 

2.  [Am'd,  1879.]  In  any  ccher  case,  where  an  order  of  arrest 
hns  been  granted  and  executed  in  the  action,  and  if  it  was 
executed  against  the  judgment  debtor  where  it  has  not  been 
vacated. 

Go.  Proe.,  first  two  sentences  of  f  288. 

I  1488.  [Am'd,  18T&0    Id.;  avntnst  a  womatn. 

But  an  execution  cannot  be  issued  against  the  person  of  a 
woman,  unless  an  order  of  arrest  has  been  granted  and  executed 
in  the  action,  and,  if  it  was  executed  against  the  judgment 
debtor,  has  not  been  vacated. 

1  T.  ft  C,  Addenda,  10. 

I  1489.  Wlien  exeentlon  against  property  nanst  be  llrst 
Issned. 

Unless  the  judgment  debtor  is  actually  confined,  without 
having  been  admitted  to  the  liberties  of  the  jail,  by  virtue  of  an 
execution  against  his  person,  issued  in  another  action,  or  of  an 
order  of  arrest  or  a  surrender  by  his  bail,  in  the  same  action, 
]in  execution  against  his  person  cannot  be  issued,  until  an  execu- 
tion against  his  property  has  been  returned,  wholly  or  partly 
unsatisfied.  If  he  is  a  resident  of  the  State,  the  execution 
against  his  property  must  have  been  issued  to  the  county  where 
he  resides. 
Go.  Proc..  part  of  9  288,  am*d. 

I  1490.  SIntnltaneons  executions  not  allo^ired  acalnst 
property  and  person. 

An  execution  against  the  person  of  the  judgment  debtor  cannot 
be  issued,  without  leave  of  the  court,  while  an  execution  against 
his  property,  issued  in  the  8a mo  action,  remains  unreturned;  and 
an   execution   against   his   property   cannot   be  issued,    witlioit 

858 


J 


c.l3.t.S  THE  PEEISON.  88  l^W-95 

leave  of  the  court,  while  an  execution  against  hlfl  person,  issmed 
in  the  same  action,  remains  unreturned. 
2  K.   S.  864.   fi  6   (2  Sdm.  877). 

I  1401.  Id.  I  wben  debtor  lias  been  taken. 

Where  a  judgment   debtor  has   been   taken,   aiM   remains  in 
custody,  by  virtue  of  an  execution  against  his  person,  another 
execution  cannot  be  issued,  in  the  same  action,  against  his  per- 
son or  his  property,  except  in  a  case  specially  prescribed  by^  law. 
w..  f  7. 


I  1408.  Ne-vr  ezecntlon  may  tmine  after  es«M»pe. 

If  a  judgment  debtor  escapes,  after  having  been  taken,  by 
Tirtue  of  an  execution  against  his  person,  he  may  be  retaken, 
by  virtue  of  a  new  execution  against  his  person;  or  an  execution 
against  his  property  may  be  issued,  as  if  the  execution,  by  virtue 
of  which  he  was  taken,  had  been  returned,  without  his  having 
been  taken. 

Id..  S  8- 

1  1483.  Id. I  when  debtor  dies  cbarired  In  exeentlon. 

'  Where  a  judgment  debtor,  who  has  been  taken  by  virtue  of 
an  execution  against  his  person,  dies  while  in  custody,  a  new 
execution  against  his  property  may  be  issued,  as  if  the  execu- 
tion, by  virtue  of  which  he  was  taken,  had  been  returned  without 
his  having  been  taken. 

2  R.  8.  868.  I  28  (2  Bdm.  381).    SecUons  20  and  80  are  In  i  UyO,  post 
See  fi  1880,   1381.   ante. 

I  14IM.  Id.«  when  eredltor  dlseharffes  debtor  after  tblrtr 


At  any  time  after  a  judgment  debtor  has  remained  in  custody, 
by  virtue  of  an  execution  against  his  person,  for  the  space  of 
thirty  days,  the  judgment  creditor  may  serve  uiwn  the  sherUf 
a  written  notice,  requiring  him  to  discharge  the  judgment  debtor 
from  custody,  by  virtue  of  the  execution.  Whereupon  the 
sheriff  must  discharge  the  judgment  debtor,  and  return  the 
execution  accordingly.  After  service  of  such  a  notice,  another 
execution,  against  the  person  of  the  judgment  debtor,  cannot 
be  issued  upon  the  judgment;  but  after  his  discharge,  the  judg- 
ment creditor  may  otherwise  enforce  the  judgment,  as  if  the 
execution,  from  which  he  was  discharged,  had  been  returned, 
without  his  having  been  taken. 

L.  1867.  ch.  427.  S  h  amending  2  R.  8.  34.  §  17  (2  Edm.  84). 

I  1485.  New   exeontlon  not  to   be    enforced  affalast  real 
property   sold,   ete« 

A  new  execution  against  property,  issued  in  a  case  specified 
in  the  last  two  sections,  cannot  be  enforced  against  an  interest 
in  real  property,  including  a  chattel  real,  which  was  purchased 
In  good  faith,  from  the  judgment  debtor,  after  the  recovery  of 
the  judgment  upon  which  it  is  issued;  or  which  was  sold  by 
virtue  of  an  execution,  issued  upon  a  previous  or  subsequent 
Judgment. 
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CHAPTER  XIV. 

Special  Provisions  Re8:ulatui8:  Actions  relating  to 

Property. 

TITLI  XL-A«tlOBi  B«Utlnf  to  CkatUU. 

TITIiB  I. 
ActioxM  relating  to  leal  property, 

Artlc>«  1.  Action  to  recoTcr  real  proportj. 
2.  Action  for  partition. 
8.  Action  for  dotrer. 
4.  Action  to  fori  close  a  mortgage. 
6.  Action  to  eomiiel  the  determination  of  a  claim  to  real  property. 

6.  Action  for  waste. 

7.  Action  for  a  nuiaance. 

8.  Other    actions    relating    to   real    property. 

9.  Provisions   applicable  to  two  or  m<w<s  of  the  actions  spesmefl    i» 

this    title. 
Ml  Brfdenee    In    actions    or    pwieeatofs    iarolTlng    a    u««    to    r«a. 
property. 

ARTICLE  FIRST. 

Action  to  recover  recU  property. 

flo#    1496.  Plaintiff  may  recoTer  damages  with  the  land. 
1497.  Rents  and   profits  to   be.  included    in  damages. 
1496.  Mortgagee    cannot    maintain    action. 

1499.  Action    cannot   be    maintained   for  dower. 

1500.  Separate   action    by   Joint    tenant   or    tenant   In  common. 

1601.  Grantee  of  lands  held  adversely  may  maintain  action. 

1602.  Against  whom  action  to  f)e  brought. 

1603.  Who  may   be  Joined  as  defendants. 

1604.  When   action   may   be   brooght  for  non-payraont  of  rant. 
1606.  Id.;   when  right  of  re-entry  is  reserved  for  want  of  dtotrMS. 

1606.  Action  against  tenant:  when  proceedings  to  be  stayed. 

1607.  Id.;   amonnt   of  rent  In  arrear  to  be  stated  In  jodgmoBt. 
1606.  1609.    Id.:  when  possession  to  be  restored  to  defendant. 

1610.  Id.;   use   of   property,    when   set   off   against    rent. 

1611.  Property  cliilmed  in  action;  how  described  In  complaint. 

1612.  Motion  for  plaintiff's  attorney  to  produce  his  authority. 
1618.  Order  thereupon. 

1614.  Evidence  of  authority. 

1616.  When    ouster    to   be    proved. 

1616.  Rule   when   there   are  distinct  occupants. 

1617.  The    InFt    section    qnalified. 

1618.  When    plaintiff    may    recover    against    one    defsndant,    sobjeot    to 

rights    of    others. 

1619.  Verdict,    etr..    tn    state   natnre  of   plalnttff*s   estate. 
1520.  Rxpliation  of  plaintiff's  title  before  trial. 

1621.  Abatement    of    action. 

1622.  Action   to  be  divided,   when  different  persons   succeed  to  different 

parcels. 
1628.  Id.:   when  different  persons  succeed  to  real  property  cntl  ti  r«nts 

an^   profits. 
1604.  Effect  of  Judgment  rendered  after  trial   of  Issue  of  fact 
1625.  [Repealed.] 

1628.  Effect  of   |udgm«nt    bv    default,    etc. 

1527.  [Repealed  1 

1528.  [Repealed.  I 

1629.  Effect    ou    i^Mseiudon    of  vacating  Judgment. 

1530.  [Repealed.] 

1531.  Damages    recoverable;    set-off    by    defendant. 
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In  an  action  to  recover  real  property,  or  the  posseuion  thereof, 

the  plaintiff  may  demand  in  his  complaint,  and  in  a  proper  case 

ifcover,  damages  for  withholding  the  property. 

New  in  Xonp.    See  Oo.  CIt.  Proc.,  |  484,  sobd.  5;  Ob.  Pne.,  |  Iff,  MM.  *. 
%—  I  4B4,  rabd.  ft. 


1  14aT.  nvmtm  «Ad  proAta  to  1i«  lB«l«do4  in  dami 

Those  damages  include  the  rents  and  profits  or  the  ralne  of  the 
nse  and  occupation  of  the  property,  where  either  can  legally  he 
ifx-OTered  by  the  plaintiff. 

Annulling  the  law  as  settled  In  67  N.  T.  161;  2  R.  a.  810,  18  48.  44 
anil  -£5  (2  Bdm.  210).    See  |  1681,  poat. 

9   t408L   Mortffaa:e«  e»nnot  maintAin  »etfoa. 

A  mortgagee,  or  his  assignee  or  other  representative,  cannot 
maintain  such  an  action,  to  recover  the  mortgaged  premises. 

2  B.  8.  812;    I  67  a  Mm.   821). 

I  14S9.  lAm'A,  1888.]  Aetloa  e»BBOt  »«  m»lBt«laed  fotf 
dower. 

Such  an  action  can  not  be  maintained  in  a  case  wh^re  an  Ac- 
tion for  dower  may  be  maintained,  as  prescribed  in  article  third 
of  this  title;  or 

2.  Where  in  any  city  the  real  property  consist  of  a  strip  of  land 
not  exceeding  six  inches  in  width  upon  which  there  stands  the 
exterior  wall  of  a  building  erected  partly  upon  said  strip  and 
partly  upon  the  adjoining  lot,  and  a  building  has  been  erected 
npon  land  of  the  plaintiff  abutting  on  the  said  wall,  unless  said 
action  be  commenced  within  one  year  after  the  completion  of  the 
erection  of  such  Wall  or  witiin  one  year  after  the  first  day  of 
September,  eighteen  hundred  and  ninety-eight.  But  an  action  may 
be  maintained,  if  commenced  within  the  further  period  of  one 
year,  for  the  recovery  of  damages  by  reason  of  the  erection  of 
such  walL  and  upon  the  satisfaction  of  the  judgment  for  such 
damages  the  title  of  the  plaintiff  to  such  strip  of  land  shall  thereby 
be  transferred  to  and  vest  in  the  defendant.  If  neither  an  action 
of  ejectment  nor  an  action  for  the  recovery  of  damages  be  brought 
within  the  period  hereby  limited  therefor,  the  person  in  posses- 
sion of  such  lands  shall  be  deemed  to  have  an  easement  in  said 
Rtrip  of  land  so  long  as  the  said  wall  partly  erected  thereon  shall 
stand,  and  no  longer,  and  in  case  of  the  destruction  of  such  wall 
the  owner  of  such  strip  shall  have  the  same  right  to  take  or  re- 
cover the  possesnon  thereof  as  if  sudti  wall  had  never  existed. 
Sieli«ipoflls  L.imioh.  HI.  laeflBetSepl.]* 


S  IffOO.  Scp«i«t«  «etlon  br  Joint  teiMint  or  tenAUt  Ib 
poaunon. 

Where  two  or  more  persons  are  entitled  to  the  possession  of  real 
nronerfy.  as  joint  tenants  or  tenants  in  common,  one  or  more  of 
them  v.\ry  n^ahirniu  such  an  action,  to  recover  his  or  their  un- 
divided 8hnres  in  the  property,  ia  suy  case  w^ere  such  an  action 
might  be  maintained  by  all. 

i  1501.  [Am'd,  1882.]  Grantee  of  lands  held  adversely 
■any  naaintaln  action. 

Such  an  action  may  be  maintained  by  a  grantee,  his  heir  or 
devisee,  in  the  name  of  the  grantor,  or  his  heir,  where  the  convey- 
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ance,  under  which  he  claixnA,  is  void  be<*au8e  the  property  con- 
reyed  was  held  adversely  to  the  Krantor.  The  plaintiff  mast  be 
allowed  to  prove  the  facts  to  bring  the  case  within  this  section. 
In  such  an  action  a  judgment  against  the  plaintiff  shall  not 
award  costs  to  the  defendant;  but  where  the  defendant  is  entitled 
to  costs  as  prescribed  in  section  three  thousand  two  hundred  and 
twenty-nine  of  this  act,  they  may  be  taxed,  and  the  person  who 
maintained  the  action  in  the  plaintiff's  name  may  be  compelled 
to  pay  the  same  as  prescribed  m  section  three  thousand  two  hun- 
dred and  forty-seven  of  this  act, 

Go.  Proe..  S  111;  1  B.  S.  789,  §  147  (1  Edm.  080). 

§  1502.  Av»tnat  Tvhonk  action  to  be  brovffkt. 

Where  the  complaint  demands  judgment  for  the  immediate 
X)os8ession  of  the  property,  if  the  property  is  actually  occupied, 
the  occupant  thereof  must  be  made  defendant  in  the  action.  If 
it  is  not  so  occupied,  the  action  must  be  brought  against  some 
person  exercising  acts  of  ownership  thereupon,  or  claiming  title 
thereto,  or  an  interest  therein,  at  the  time  of  the  commencement 
of  the  action. 

2  R.   S.  304,   I  4  (2  Edm.  312). 


I  1608.  'WIko  may  be  Joined  a*  defendants. 

In  either  of  the  cases  specified  in  the  last  section,  any  other 
person  claiming  title  to,  or  the  right  to  the  possession  of,  the  real 
property  sought  to  be  recovered,  as  landlord,  remainderman,  re- 
versioner, or  otherwise  adversely  to  the  plaintiff,  may  be  joined  as 
defendant  in  an  action  therefor. 

Bee  Co.  Pioc.,  Sf  118  and  1500. 

1  1S04.  Wben  action  may  be  brouflrbt  for  non-payn&eat 
of  rent. 

When  six  months'  rent  or  more  is  in  arrear,  upon  a  grant  re- 
serving rent,  or  upon  a  lease  of  real  property,  and  the  grantor  or 
lessor,  or  his  heir,  devisee,  or  assignee,  has  a  subsisting  right 
by  law  to  re-enter  for  the  failure  to  pay  the  rent,  he  may  maintain 
an  action  to  recover  the  property  granted  or  demised,  without  any 
demand  of  the  rent  in  arrear,  or  re-entry  on  the  property. 

2  R.   8.  BOB.  f  80  (2  Bdm.  621). 

I  1505.  Id. I  -vrhen  rlarbt  of  re-entry  !•  reserved  for  *«»»&€ 
of  dlatresa. 

Where  a  right  of  re-entry  is  reserved  and  given  to  a  grantor  or 
lessor  of  real  property,  in  default  of  a  sufficiency  of  goods  and 
chattels  whereon  to  distrain  for  the  satisfaction  of  rent  due.  the 
re-entry  may  be  made,  or  an  action  to  recover  the  property  de- 
mised or  granted,  may  be  maintained  by  the  grantor  or  lessor,  or 
his  heir,  devisee,  or  assignee,  at  any  time  after  default  in  the  pay- 
ment of  the  rent;  provided  the  plaintiff,  at  least  fifteen  days 
before  the  action  is  commenced,  serYes  upon  the  defendant  a 
written  notice  of  his  intention  to  re-enter,  personally,  or  by 
leaving  it  at  his'  dwelling-house  on  the  premises  with  a  person  of 
suitable  age  and  discretion;  or,  if  the  defendant  cannot  be  found 
with  due  diligence,  and  has  no  dwelling-house  on  the  premises, 
whereat  a  person  of  suitable  ago  and  discretion  can  be  found, 
by  posting  it  in  a  conspicuous  place  on  the  premises. 

L.  1846.  ch.  274.  t  3  (4  Edm.  439),  «m*d. 
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§    1II04I.   Aetfon  asalnat   tenant,   iprben   proceedlnirn   to  b«» 

At  any  time  before  final  judgment  for  the  plaintiflf  is  rendered, 
and  the  jndgment-roU  is  filed,  in  an  action  brought  as  prescribed 
in  either  of  the  last  two  sections,  the  defendant  may  pny  or 
tender  to  the  plaintiff  or  bis  attorney,  or  pay  into  court,  all  the 
rent  then  in  arrear,  with  interest  and  the  costs  of  the  action  to 
be  taxed;  and  thereupon  the  complaint  must  be  dismissed. 

Amending  2  B.  S.  606.  S  32  (2  Edm.  621).  . 

I   1507.   Id«|    amount    of   rent   In    arrear    to    be    stated   In 

In  guch  an  action,  a  verdict,  report,  or  decision  in  favor  of  the 
plaintiff,  must  fix  the  amount  of  rent  in  arrear  to  che  plaintiff, 
or,  if  judgment  is  taken  by  default,  the  amount  thereof  must  b*» 
ascertained  by  or  under  the  direction  of  the  court;  and,  in  either 

S  it  must  be  stated  in  the  judgment. 


f  1608.  Id.)  vrben  po»«easlon  to  be  restored  to  defondant. 

At  any  time  within  six  mouths  after  possession  of  the  property, 
^warded  to  the  plaintiff  in  such  uu  action,  has  been  delivered  to 
him  by  virtue  of  an  execution  issued  upon  a  judgment  rendered 
therein,  the  defendant,  or  any  person  who  has  succeeded  to  his 
interest,  or  a  mortgagee  of  the  lease,  or  of  any  part  thereof, 
who  was  not  in  possession  when  final  judgment  was  rendered, 
may  pay  or  tender  to  the  plaintiff,  or  his  executor,  administrator, 
or  attorney,  or  may  pay  into  court,  for  the  use  of  the  person  so 
entitled  thereto,  the  amount  of  rent  in  arrear,  as  stated  in  the 
judgment,  and  the  costs  of  the  action,  with  interest,  and  all 
other  charges  incurred  by  the  plaintiff. 

2  B.  S.  606.  f  83  (2  Edm.  621). 


1  1509.  Tbe 

Within  three  months  after  making  the  payment  or  tender,  the 
person  who  made  it,  or  his  representative,  may  apply  to  the  cooit 
for  an  order  that  possession  of  the  property  be  delivered  to  him; 
and  thereupon,  upon  proof  of  the  facts,  and  payment  of  the  sum 
due  by  reason  of  rent  accruing  since  the  judgment  was  rendered, 
and  upon  compliance  with  all  other  terms  to  be  complied  with  by 
the  grantee  or  lessee,  to  the  time  of  the  application,  the  court 
must  make  an  order,  directing  that  possession  of  the  property  be 
delivered  to  the  applicant,  who  shall  hold  and  enjoy  the  same, 
without  any  new  grant  or  lease  thereof,  according  to  the  terms  of 
the  original  grant  or  lease.  Notice  of  the  application  must  be 
served  upon  the  plaintiffs  attorney. 

2  B.  8.  606,  fS  86  and  86  (2  Edm.  622). 

f  ISIO.  Id.  I  n»e  of  propertyy  wben  «et  off  aarainat  rent. 

If  possession  of  the  property  recovered  has  been  delivered  to  the 
plaintiff,  by  virtue  of  an  "execution  issued  upon  a  judgment  in  the 
action,  the  order  must  provide  for  setting  off  the  sum  which  the 
plaintiff  has  made,  or  which  he  might,  without  wilful  neglect,  have 
made,  of  the  property,  during  the  possession  thereof,  against  the 
rent  accruing  after  the  judgment  wns  rendered,  and  for  re- 
imbursement to  the  applicant  of  the  balance,  if  any,  of  the  sum 
paid  into  court  by  him,  after  making  the  set-off  prescribed  in  this 
section. 

li..  I  S8. 
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1  1511«  Property  elalmcd  1b  action  |  kow  deserlbod  fm 
eomplalnt. 

The  complaint  xnuat  describe  the  property  claimed  with  common 
certainty,  by  setting  forth  the  name  of  the  township  or  tract, 
and  the  number  of  the  lot,  if  there  is  any.  or  in  some  other  appro- 
priate manner;  so  that,  from  the  description,  possession  of  the 
property  claimed  may  be  delivered,  where  the  plaintiff  is  entitled 
thereto. 

2  B.  8.  804,  S  8  (2  Bdm.  313).  am*d.    See,  alfo,  8  1436.  ante. 

I  1S12.  Motion  for  plaintllTs  attomeir  to  prodvee  Kfo 
Antborlty* 

A  defendant,  in  an  action  to  recover  real  property  or  the  posses- 
sion thereof,  may,  at  any  time  before  answerink*  upon  an  ajffidavit 
that  evidence  of  the  authority  of  the  plaintiff's  sttomey  to  com- 
mence the  action  has  not  been  served  upon  him,  apply,  upon 
notice,  to  the  court  or  judge  thereof,  for  an  order  directing  the 
attorney  to  produce  such  evidence. 

▲mendiDg  and  consolidating  {{  17  and  18,  3  B.  8. 

I  161S.  Order  thereupon. 

Upon  such  an  application,  the  court  or  judge  must,  in  a  proper 
case,  make  an  order,  requiring  the  plaintiff's  attorney  to  produce, 
as  directed  therein,  evidence  of  his  authority  to  commence  the 
action,  and  staying  all  proceedings  therein,  on  the  part  of  the 
plaintiff,  until  the  evidence  is  produced. 

Id..  9  10- 

f  1614.  Biridence  of  nntltorlty. 

Any  written  request  of  the  plaintiff  or  his  agent,  to  the  plaintiff's 
attorney,  to  commence  the  action,  or  any  written  recognition  of 
his  authority  so  to  do,  verified  by  the  affidavit  of  the  attorney,  or 
any  other  competent  witness,  is  sufficient  presumptive  evidenoe 
of  such  authority. 

Id..  I  20. 

f  1615.  "When  onster  to  be  prOTed. 

Where  the  action  is  brought  by  a  tenant  in  common,  or  a  Joint. 
tenant,  against  his  co-tenant,  the  plaintiff,  besides  proving  Ida 
right,  must  also  prove  that  the  defendant  actually  ousted  him, 
or  did  some  other  act,  amounting  to  a  total  denial  of  his  right. 

Id.,  i  2T. 

9  161^  Rnle  VFben  tltero  nre  distinct  ooenpnnts. 

Where  there  are  two  or  more  defendants,  and  it  is  alleged,  in 
the  answer  of  either  of  them,  that  he  occupies  in  severuty,  or 
that  he  and  one  or  more  of  his  co-defendants  occupy  jointly,  one 
or  more  distinct  parcels,  and  that  one  or  more  other  defendants 
possess  other  parcels,  in  severalty  or  jointly,  the  court  I0ay,  in  Its 
discretion,  upon  the  application  of  the  plaintiff,  and  upon  sucn 
terms  as  justice  requires,  direct  that  the  action  be  divided  into 
as  msny  actions  as  are  necessary.  If  the  action  is  not  so  divided, 
and   it  appears,  upon  the  trial,  that  the  allegation  is  true,  the 

§laintiff  must,  before  the  evidence  is  closed,  elect  against  which 
efendant  or  defendants*  he  will  proceed:  and  a  judgment  dismiss- 
ing the  complaint  must  thereupon  be  rendered,  in  favor  of  the 
other  defendants. 

Id.,  f  21).  In  Bobtitance. 
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I  ISIT.  T^m  last  Metlon  «««liAed. 

The  last  section  does  not  apply  to  a  case,  wliere  two  or  more 
defendants  occupy  different  apartments  in  a  bnildingr.  In  svek  a 
ease,  in  an  action  to  recover  the  building  and  its  cartilage,  lihe 
plaintiff  is  entitled  to  judgment  jointly  against  all  the  defendants 
irho  are  liable  to  him. 

9  1:^18.  TV  ben  plafntlC  vuty  recover  aflralnst  ome  defeA^I- 
.tilt  Kubjeet  to  rlsrlitii  of  otkera. 

*'ection  1516  of  this  act  does  not  apply  to  a  case,  where  one  or 
r*«ire  defendants,  nnswerfng  as  therein  prescribed,  hold  under 
another  defends nt,  and  the  plaintiff  elects  to  proceed  against  the 
latter,  subject  to  the  rights  and  interests  of  the  former.  In  such 
a  case,  the  proceedings  against  the  defendant  so  answering  must 
be  stayed  until  final  judgment;  and  if  the  plaintiff  recovers  final 
Judgment  against  the  defendant,  under  whom  they  hold,  the 
judgment  operates  as  a  traLsfer  to  the  plaii.tiff  of  that  defenoant'e 
right,  title,  and  interest,  and  the  costs  of  the  defendant  or  defend- 
ants so  answering  are  in  the  discretion  of  the  court. 

I  1S19.  Verdict,  etc,  to  state  nalpare  of  plalntlCs  estate. 

A  verdict,  report,  or  decision,  in  favor  of  the  plaintiff,  in  an 
action  s^iecified  in  this  article,  must  >  specify  the  estate  of  the 
plaintiff  m  the  property  recovered,  whether  it  is  in  fee,  or  for  life, 
or  for  a  term  of  years,  stating  for  whose  life  it  is,  or  specifying 
the  duration  of  the  term,  if  the  estate  is  less  than  a  fee. 

I  1520.  Bxplratloa  of  plalatlff*s  title  before  trial. 

If  the  right  or  title  of  the  plaintiff,  in  an  action  specified  in  this 
article,  expires  after  the  commencement  of  the  action,  but  before 
the  trial,  and  he  would  have  been  entitled  to  recover,  but  for  the 
expiration,  the  verdict,  report,  or  decision  must  be  rendered 
according  to  the  fact;  and  the  plaintiff  is  entitled  to  judgment  for 
his  damages  for  the  withholding  of  the  property,  to  toe  nme  when 
his  right  or  title  so  expired. 

S  B.  8.  106.  I  n  (2  Bdm.  SIS). 

I  1621.  Abatemeat  of  aotloa. 

The  provisions  of  title  fourth  of  chapter  eighth  of  this  act,  as 
applied  to  an  action  specified  in  this  article,  are  subject  to  the 
qualification  that  the  court  may,  in  its  discretion,  proceed  as  pre- 
scribed either  in  that  title  or  in  the  next  two  sections. 

aobstltated  for  Id..  |  82,  and  L.  1866. 

I  1622.  Aetloa  to  be  divided,  vrbea  dlffereat  persons  sae- 
•eod  to  different  pareels. 

Where,  upon  the  death  of  a  party,  different  persons  succeed 
to  the  decedent's  title  to,  or  interest  in,  different  distinct  parcels 
of  the  property  sought  to  be  recovered,  the  court  may,  upon 
motion,  and  upon  such  terms  as  justice  requires,  direct  that  the 
action  be  divided  into  as  many  actions  as  are  necessary;  and 
that  the  successor  to  the  title  or  interest  of  the  decedent,  to  or 
in  each  distinct  parcel,  be  substituted  as  plaintiff  or  defendant, 
as  the  case  requires,  in  an  action  relating  thereto. 

I  1528-  Id.  I  fvkea  dlCereat  persons  snceeed  to  T^f/i  prop- 
erty and  to  rents  and  proflts. 

Where  the  plaintiff  seeks  to  recover  damages  for  withholding 
the  property,  and,  upon  the  death  of  a  party,  different  persons  suc- 
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cecd  to  the  decedent's  right  or  liability  for  those  damages,  and  to 
his  title  to  or  interest  in  the  property,  the  court  may,  upon  motion 
made  upon  notice  to  the  persons  to  be  affected,  and  upon  such 
terms  as  justice  requires,  direct  the  action  to  be  divided  into  two 
actions,  one  to  recover  the  possession  of  the  property,  with  th^ 
rents  and  profits  thereof  accruing  after  the  decedent's  death,  the 
other  to  recover  the  damages  accruing  before  his  death;  and  that 
the  successor  in  interest  of  the  decedent,  with  respect  to  the 
cause  of  action  in  each  action,  be  substituted  as  plaintiff  or 
defendant  therein,  as  the  case  requires. 
Sul>st{tut(Hl    for  2   R.    S.   311,    S   64    <2   Bdm.  320). 

8  1R24.  [Am*d,  1911.1  Effect  of  Judgrment  rendered  after 
trial   of  iaane   of  fact. 

A  final  judgment  in  an  action  specified  in  this  article,  rendered 
upon  the  trial  of  an  issue  of  fact,  is  conclusive,  as  to  the  title 
established  in  the  action,  upon  each  party  against  whom  it  is  ren- 
dered, and  every  person  claiming  from,  through  or  under  him,  by 
title  accruing,  either  after  the  judgment-roll  is  filed,  or  after  a 
notice  of  the  pendency  of  the  action  is  filed  in  the  proper  county 
clerk's  office,  as  prescribed  in  article  ninth  of  this  title. 

2  R.  S.  300.  f  36  (2  Edm.  317),  as  am'd  by  L.  1862,  cb.  485;  am*d  by 
U  1011.  ch.  500.  In  effoct  Sept.   1.  1011. 

8  1525.     [Repealed  by  L.  1911,  ch.  509,  in  effect  Sept.  1,  1911.] 

8   1526.    [Am'd,  1011. J     Effect  of  Judarment  by  default,  etc 

A  final  judgment  for  the  plaintiff,  rendered  in  an  action  speci- 
fied in  this  article,  otherwise  than  upon  the  trial  of  an  issue  of 
fact,  is  conclusive  upon  the  defendant,  and  every  person  claim- 
ing from,  through,  or  under  him,  by  title  accruing,  either  after 
the  judgment-roll  is  filed,  or  after  a  notice  of  the  pendency  of 
the  action  is  filed  in  the  proper  county  clerk's  oflice,  as  prescribed 
in  article  ninth  of  this  title. 

Id..    8   88.     Am'd   by   L.    1011.   ch.    500,   in   effect   Sept.   1,   1011. 

8  1527.     [Repealed  by  L.  1911,  cb..509,  in  effect  Sept  1,  1911.] 
8  1528.     [Repealed  by  L.  1911,  ch.  509,  in  effect  Sept  1,  1911.] 

8  1520.  [Am'd,  1011.]  Effect  on  poase«sion  of  traeatlair 
Jndflrmeiit. 

Where  the  plaintiff  has  taken  possession  of  real  property  by 
virtue  uf  a  final  judgment,  his  possession  shall  not  be  in  any 
way  affected  by  the  vacating  of  the  judgment.  In  snch  a  case, 
if  the  defendant  thereafter  recovers  final  judgment  in  the  action, 
it  must  award  to  him  the  restitution  of  the  pos.session  of  the 
property;  and  he  may  have  an  execution  thereupon  for  the  de- 
livery of  the  possession  to  him,  as  if  be  was  plaintiff. 

Id..   8  41.  am'd.     AmM  hy  L.  1011.  ch.  500.  In  effect  Sept.   1.  1011. 

8  1530.     [Repealed  by  L.  1911,  ch.  509,  in  effect  Sept.  1,  1911.] 

8  1581.  Damaflrea  recoverable;  net-off  by  defendant. 

In  an  action,  brought  as  prescribed  in  this  article,  the  plaintiff, 
where  he  recovers  judgment  for  the  property,  or  possession  of 
the  property,  is  entitled   to  recover,  as  damages,    tne  rentp  and 
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profits,  or  the  yalne  of  the  use  and  occupation,  of  the  real  prop- 
erty recovered,  for  a  term,  not  exceeding  six  years;  but  the  dam- 
ages shall  not  include  the  value  of  the  use  of  any  improvements 
made  by  the  defendant,  or  those  under  whom  he  claims.  Where 
permanent  improvements  have  been  made,  in  good  faith,  by  the 
defendant,  or  those  under  whom  he  claims,  while  holding,  under 
color  of  title,  adversely  to  the  plaintiff,  the  value  thereof  must 
he  allowed  to  the  defendant,  in  reduction  of  the  damages  of  the 
plaintiff,  but  not  beyond  the  amount  of  those  damages, 
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either  of  them  has  an  estate  of  inheritance,  or  for  life,  or  for 
years,  any  one  or  more  of  them  may  maintain  an  action  lor  the 
partition  of  the  property,  according  to  the  respective  rights  of  ihe 
persons  interested  therein;  and  for  a  sale  thereof,  if  it  appears 
that  a  partition  thereof  cannot  be  made,  without  great  prejudice 
to  the  owners. 

2  &.  8.  817,  9  1  (2  Bdm.  326),  am'd.    8^  RnW  lin.  im. 

i  1S88.  [Am'dy  1887.]    Id.|  by  remainderman. 

Where  two  or  more  persons  hold  as  joint  tenants,  or  as  tenants 
in  common,  a  vested  remainder  or  reversion,  any  one  or  more  of 
them  may  maintain  an  action  for  the  partition  of  the  real  prop- 
erty  to  which  it  attaches,  according  to  their  respective  shares 
therein,  subject  to  the  interest  of  the  person  holding  the  particular 
estate  therein,  but  no  sale  of  the  premises  in  such  an  action  shall 
be  made  except  by  and  with  the  consent  in  writing,  to  be 
acknowledged  or  proved  and  certified  in  like  manner  as  a  deed^  to 
be  recorded  by  the  person  or  persons  owning  and  holding  such 
particular  estate  ot  estates;  and  if  in  snch  an  action  it  shal* 
appear  in  any  stage  thereof  that  partition  or  dale  cannot  be  made 
without  great  prejudice  to  the  owners,  the  complaint  must  be 
dismissed.  The  dismissal  of  the  complaint,  as  herein  provided, 
shall  not  affect  the  right  of  any  party  to  bring  a  new  action,  after 
the  determination  of  such  particular  estate. 

Lu  1887.  ch.  688. 

i  1684.  Id.;  by  trn  Imfant. 

An  action  for  the  partition  of  real  property  shall  not  be  brought 
by  an  infant,  except  by  the  written  adtnority  of  the  surrogate  of 
the  county  in  which  the  property,  or  a  part  thereof,  is  situated i 
The  authority  shall  not  be  given,  unless  the  surrogate  is  satisfied, 
by  afildavit  or  other  competent  evidence,  that  the  interests  of  the 
infant  will  be  promoted  by  bringing  the  action.  A  judgment  for 
a  partition  or  sale  shall  not  be  rendered  in  such  an  action,  unless 
the  court  is  satisfied  that  the  interests  of  the  infant  will  be 
promoted  thereby,  and  that  fact  is  expressly  recited  in  the  judg- 
ment. 

L.  1862,  eb.  277.  ||  1  and  2,  am'd. 

1  ICHIS.  Onnvdlnn  ad  litem;  kovr  appointed. 

A   guardian    ad   litem   for   an    infant   t^rty,   in  an  action  for 
partition,  can  be  appointed  only  by  the  court. 
Id.,  and  2  B.  8.  317.  8  2  (2  Edm.  326).    See,  alao.  8  472,  Ante. 

i  lose.  [Am*d,  1884.]    Seenrlty. 

The  security  to  be  given  by  the  guardian  ad  litem  for  an  infant 
partr»  in  an  action  for  partition,  must  be  a  bond  to  the  people  of 
this  State,  executed  by  him  and  one  or  more  sureties,  ns  the 
court  directs,  in  a  sum  fixed  by  the  court,  conditioned  for  the 
faithful  discharge  of  the  trust  committed  to  him  ns  guardian,  and 
1*.'  »^nder  a  just  and  true  account  of  his  guardianship,  in  any  court 
or  place,  when  thereunto  required.  The  bond  must  bo  filed  with 
the  clerk,  before  the  gnnrdian  enters  upon  the  oxf  ^ntion  of  his 
duties;  and  it  cannot  be  dispensed  with,  although  h(-  i^  the  general 
guardian  of  the  inff»Tit. 

2  B.  8.  817,  If  3  and  4  (2  Kdm.  .326),  aiu'd;  L   18S4,  ch.  40^4     See  Rule  4. 
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i  1637.  IVltcii  heir  wam.y  maintain  aetion  for  partition  of 
devined  property. 

A  person  claiming  to  be  entitled,  as  a  joint  tenant  or  a  tenant 
in  common,  by  reason  of  his  being  an  heir  of.  a  person  who  died, 
holding  and  in  possession  of  'real  property,  may  maintain  an  ac- 
tion for  the  partition  therc^of,  whether  he  is  in  or  out  of  posses- 
sion, notwithstanding  an  apparent  devise  thereof  to  anotner  by 
the  decedent,  and  possession  under  such  a  devise.  But  in  such 
an  action,  the  plaintiff  must  allege  and  establish  that  the  ap- 
parent devise  is  void. 

U    1S63,   ch.    238.   (   2    (4   Edm.    504) . 

8  1S38.  FAm'd,  1890,  1897,  1888,  10(15,  1909,  1918.1  DVlio 
mant   be  partien. 

Every  person  having  an  undivided  share,  in  possession  or  other- 
wise, in  the  property,  as  tenant  in  fee,  for  life,  by  the  curtesy, 
or  for  years:  every  person  entitle*!  to  the  reversion,  remainder  or 
inheritance  of  an  undivided  share,  after  th^  determination  of  a 
particular  estate  therein;  every  person  who.  by  any  contingency 
contained  in  u  devise  or  grant  or  otherwise,  is  or  may  l)ec«me 
entitled  to  a  beneficial  interest  in  an  undivided  share  thereof, 
provided  that  where  a  future  estate  or  interest  is  limited  in  any 
contingency  to  the  persons  who  shall  Vompose  a  certain  class 
upon  the  happening  of  a  future  event,  it  shall  be  sufficient  to 
make  parties  to  the  action  the  persons  who  would  have  been 
entitled*  to  such  estate  or  interest  if  such  event  had  happened 
immediately  before  the  (commencement  of  the  action;  every  per- 
son having  an  inchoate  right  of  dower  in  an  undivided  share  in 
the  property;  and  every  person  having  a  right  of  dower  in  the 
property,  or  anj'  part  thereof,  which  lias  not  been  admeasured, 
must  be  made  a  party  to  an  action  for  a  partition.  But  no  per- 
son, other  than  a  joint  tenant,  or  a  tenant  in  common  of  the 
property,  shall  be  a  plaintiff  in  the  action.  Whenever  an  action 
for  the  partition  of  real  property  shall  Ik»  brought  before  the 
expiration  of  eighteen  months  from  the  time  when  letters  of 
administration  or  letters  testamentary,  as  the  case  may  be,  shall 
have  been  issued  upon  the  estate  of  the  decedent  from  whom 
the  plaintifiTs  title  is  derived,  the  executors  or  administrators,  as 
the  case  may  be,  if  any,  of  the  estate  of  said  decedent,  shall  be 
made  parties  defendant.  In  case  no  executor  or  administrator  of 
such  decedent  shall  have  been  appointed  at  the  time  said  action 
is  begun,  that  fact  shall  be  alleged  in  the  complaint.  The  execu- 
tors or  administrators,  if  any,  as  the  case  may  be,  of  a  deceased 
person,  who,  if  living,  should  be  a  party  to  such  action,  shall  .be 
made  parties  defendant  therein,  and  in  case  no  executor  or  admin- 
istrator of  such  deceased  person  shall  have  been  appointed,  that 
fact  shall  be  alleged  in  the  complaint.  Where  the  interlocutory 
judgment  directs  a  sale  of  the  premises  sought  to  be  partitioned, 
or  of  some  part  thereof,  the  judgment  may,  in  the  discretion  of 
the  court,  direct  that  the  premises  so  sold  pursuant  to  such  Inter- 
locutory judgment  shall  be  free 'from  the  lien  of  every  debt  of 
such  decedent  or  decedents,  except  debts  which  were  a  lien  upon 
the  premises  before  the  death  of  such  decedent  or  decedents. 
When  the  action  is  brought  before  eighteen  months  have  elapsed 
from  the  granting  of  such  letters  of  administration  or  letters 
testamentary,  as  the  case  may  be.  upon  the  estate  of  a  decedent 
from  whom  the  plaintiff  derived  his  title,  and  the  interloovtory 
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judgment  directs,  as  above  provided,  that  the  premiseB  shall  be 
sold,  free  from  toe  lien  of  debts,  the.  final  judgment  shall  direct 
that  the  proceeds  of  the  sale  remaining  after  the  payment  of  the 
costs,  referee's  fees,  expeuKes  of  sale,  taxcMs,  assessments,  water 
rates,  and  liens  established  before  the  death  of  the  decedent, 
including  any  sum  allowed  to  a  widow  in  satisfaction  of  her 
right  of  dower,  therein  directed  to  be  paid,  be  forthwith  paid 
into  court  by  the  referee  making  such  sale  by  depositing  the  same 
with  the  county  treasurer  of  the  county,  in  which  the  trial  of  the 
action  is  placed,  to  the  credit  of  the  parties  entitled  thereto,  to 
await  the  further  order  in  the  premises.  Where  the  action  is 
brought  before  eighteen  months  have  elapsed  from  the  granting 
of  letters  of  administration  or  letters  testamentary,  as  the  case 
may  be,  upon  the  estate  of  a  deceased  person,  who,  if  living, 
should  be  a  party  to  the  action,  and  the  interlocutory  judgment 
direC'ts,  as  above  provided,  that  the  premises  shall  be  sold,  free 
from  the  lien  of  debts,  the  linal  judgment  shall  direct  that  the 
share  of  the  proceeas  of  such  sale,  which  would  have  been  his, 
if  livingr  be  paid  into  court  by  such  referee,  by  depositing  the 
same  with  such  county  treasurer,  to  await  the  further  order  in 
the  premises.  Upon  the  certificate  of  the  surrogate  of  the  county 
ot  which  the  decedent  was,  at  the  time  of  his  death,  a  resident, 
showing  that  eighteen  months  have  elapsed  since  the  issuing  of 
letters  testamentary  Or  letters  of  administration,  as  the  case  may 
be,  upon  the  estate  of  said  decedent,  and  that  no  proceedings  for 
the  mortgage,  lease  or  sale  of  the  real  prop«»rty  of  said  decedent 
for  the  payment  of  his  debts  or  funeral  expenses,  or  both,  is 
pending,  and  upon  the  certificate  of  the  county  clerk  of  the  county 
where  the  real  property  sold  under  the  interlocutory  judgment 
is  located,  showing  that  no  notice  of  pendency  of  action  in  respect 
to  such  real  property  has  been  filed  in  his  office,  the  court,  wherein 
the  final  judgment  was  made  shall,  upon  the  application  of  any 
party  to  said  action,  make  afi  order  directing  the  county  treasurer 
to  pay  to  said  party  from  said  deposit,  the  amount  to  which  he 
is  entitled  under  the  said  final  judgment,  with  the  accumulation 
thereon,  if  any,  less  the  fees  of  said  county  treasurer.  Any  party 
to  such  action  may,  at  any  time  after  final  judgment,  upon 
notice  to  the  executors  or  administrators  of  the  decedent  from 
whom  the  party  applying  derived  his  share  or  interest,  apply  to 
the  court  in  which  said  action  is  pending  for  leave  to  withdraw 
the  deposit  or  the  share  of  the  deposit,  adjudired  in  the  final 
judgment  to  belong  to  him;  and,  upon  said  application,  the  court 
may,  in  its  discretion,  make  an  order  directing  the  county  treas- 
urer to  pay  over  to  said  party  the  deposit,  or  the  share  of  the 
deposit,  adjudged  in  the  final  judgment  to  belong  to  him.  but 
said  order  shall  not  be  made  until  said  party  so  appljring  shall 
have  furnished  a  bond  to  the  people  of  the  state  of  New  York 
in  the  penalty  of  twice  the  amount  of  the  deposit  sought  to  be 
withdrawn,  with  two  or  more  good  and  sufficient  sureties, 
approved  by  the  judge  or  justice  of  the  court  making  such  order, 
'and  filed  with  such  approval,  in  the  office  of  the  clerk  of  the 
county  in  which  such  action  is  pending,  to  the  effect  that  the  said 
party  so  withdrawing  said  deposit  will  pay  any  and  all  claims, 
not  exceeding  the  amount  of  said  deposit,  when  thereunto  required 
by  order  of  the  court  or  by  order  of  the  surrogate  or  of  the  sur- 
rogate's court  in  a  proceeding  to  mortgage,  lease  or  sell  the  real 
property  of  such  decedent.     Where  a  final  accounting  has  been 
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f  1637.  "WlteB  heir  mAy  maintain  oetion  for  partition  of 
dcvined  property. 

A  person  claiming  to  be  entitled,  as  a  joint  tenant  or  a  tenant 
in  common,  by  reason  of  his  being  an  heir  of.  a  person  who  died, 
holding  and  in  possession  of  Veal  property,  may  maintain  an  ac- 
tion for  the  partition  thereof,  whether  he  is  in  or  out  of  posses- 
sion, notwithstanding  an  apparent  devise  thereof  to  anotner  by 
the  d«»cedent,  and  possession  under  such  a  devise.  But  in  such 
an  action,  the  plaintiff  must  allege  and  establish  that  the  ap- 
parent devise  is  void. 

Lu   186S.   eta.    288.    f   2    (4  Edm.    &04). 

8  1S38.  [Am'd,  1890,  18»7,  1808,  1906,  1909,  1918.1  Wiko 
mast   be  partien. 

Every  person  having  an  undivided  share,  in  possession  or  other- 
wise, in  the  property,  as  tenant  in  fee,  for  life,  by  the  curtesy, 
or  for  years:  every  person  entitlocl  to  the  reversion,  remainder  or 
inheritance  of  an  undivided  share,  after  th*  determination  of  a 
particular  estate  therein;  every  person  who,  by  any  contingency 
contained  in  a  devise  or  grant  or  otherwise,  is  or  may  become 
entitled  to  a  beneficial  interest  in  an  undivided  share  thereof, 
provided  that  where  a  future  estate  or  interest  is  limited  in  any 
contingencv  to  the  persons  who  shall  Vompose  a  certain  class 
npim  the  happening  of  a  future  event,  it  shall  be  sufficient  to 
make  parties  to  the  action  the  persons  who  would  have  been 
entitled*  to  such  estate  or  interest  if  such  event  had  happened 
immediately  before  the  commencement  of  the  action:  every  p€»r- 
son  having  an  inchoate  right  of  dower  in  an  undivided  share  in 
the  property;  and  every  person  having  a  right  of  dower  In  the 
property,  or  any  part  thereof,  which  lias  not  been  admeasured. 
must  be  made  a  party  to  an  action  for  a  partition.  But  no  per- 
son, other  than  a  joint  tenant,  or  a  tenant  in  common  of  the 
property,  shall  be  a  plaintiff  in  the  action.  Whenever  an  action 
for  the  partition  of  real  property  shall  he  brought  before  the 
expiration  of  eighteen  months  from  the  time  when  letters  of 
administration  or  letters  testamentary,  as  the  case  may  be,  shall 
have  been  issued  upon  the  estate  of  the  decedent  from  whom 
the  plaintiff's  title  is  derived,  the  executors  or  administrators,  as 
the  case  may  be,  if  any,  of  the  estate  of  said  decedent,  shall  be 
made  parties  defendant.  In  case  no  executor  or  administrator  of 
such  decedent  shall  have  been  appointed  at  the  time  said  action 
is  begun,  that  fact  shall  be  alleged  in  the  complaint.  The  execu- 
tors or  administrators,  if  any,  as  the  case  may  be,  of  a  deceased 
person,  who,  if  living,  should  be  a  party  to  such  action,  shall  .be 
made  parties  defendant  therein,  and  in  case  no  executor  or  admin- 
istrator of  such  deceased  person  shall  have  been  appointed,  that 
fact  shall  be  alleged  in  the  complaint.  Where  the  mterloentory 
judgment  directs  a  sale  of  the  premises  sought  to  be  partitioned, 
or  of  some  part  thereof,  the  judgment  may,  in  the  discretion  of 
the  court,  direct  that  the  premises  so  sold  pursuant  to  such  inter- 
locutory judgment  shall  be  free 'from  the  lien  of  every  debt  of 
such  decedent  or  decedents,  except  debts  which  were  a  lien  upon 
the  premises  before  the  death  of  such  decedent  or  decedents. 
When  the  action  is  brought  before  eighteen  months  have  elapsed 
from  the  granting  of  such  letters  of  administration  or  letters 
testamentary,  as  the  case  may  be.  upon  the  estate  of  a  decedent 
from  whom  the  plaintiff  derived  his  title,  and  the  interlooiitory 
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jud^meot  directs,  as  above  provided,  that  the  premises  shall  be 
sold*  free  from  the  lien  of  debts,  the.  tinal  judii^ment  shall  direct 
that  the  proceeds  of  the  sale  remainiuK  after  the  payment  of  the 
costs,  referee*s  fees,  expenses  of  sale,  taxes,  assessments,  water 
rates,  and  liens  established  before  the  death  of  the  decedent, 
including  any  sum  allowed  to  a  widow  in  satisfaction  of  her 
right  of  dower,  therein  directed  to  be  paid,  be  forthwith  paid 
into  conrt  by  the  referee  making  such  sale  by  depositing  the  same 
with  the  county  treasurer  of  the  county,  in  which  the  trial  of  the 
action  is  placed,  to  the  credit  of  the  parties  entitled  thereto,  to 
await  the  further  order  in  the  premises.  Where  the  action  is 
brought  before  eighteen  months  have  elapsed  from  the  granting 
of  letters  of  administration  or  letters  testamentary,  as  the  case 
may  be,  upon  the  estate  of  a  deceased  person,  who,  if  living, 
should  be  a  party  to  the  action,  and  the  interlocutory  judgment 
directs,  as  above  provided,  that  the  premises  shall  be  sold,  free 
from  the  lien  of  debts,  the  iinal  judgment  shall  direct  that  the 
share  of  the  proceeas  of  such  sale,  which  would  have  been  his, 
if  living,  be  paid  into  court  by  such  referee,  by  depositing  the 
same  with  such  county  treasurer,  to  await  the  further  order  in 
the  premises.  Upon  the  certificate  of  the  surrogate  of  the  county 
or  which  the  decedent  was,  at  the  time  of  his  death,  a  resident, 
showing  that  eighteen  months  have  elapsed  since  the  issuing  of 
letters  t€>stamentary  Or  letters  of  administration,  as  the  case  may 
be.  upon  the  estate  of  said  decedent,  and  that  no  proceedings  for 
the  mortgage,  lease  or  sale  of  the  real  property  of  said  decedent 
for  the  payment  of  his  debts  or  funeral  expenses,  or  both,  is 
pending,  and  upon  the  certificate  of  the  county  clerk  of  the  county 
where  the  real  property  sold  under  the  interlocutory  judgment 
is  located,  showing  that  no  notice  of  pendency  of  action  in  respect 
to  such  real  property  has  been  filed  in  his  office,  the  court,  wherein 
the  final  judgment  was  made  shall,  upon  the  application  of  any 
party  to  said  action,  make  afi  order  directing  the  county  treasurer 
to  pay  to  said  party  from  said  deposit,  the  amount  to  which  he 
is  entitled  under  the  said  final  judgment,  with  the  accumulation 
thereon,  if  any,  less  the  fees  of  said  county  treasurer.  Any  party 
to  such  action  may,  at  any  time  after  final  judgment,  upon 
notice  to  the  executors  or  administrators  of  the  decedent  from 
whom  the  party  applying  derived  his  share  or  interest,  apply  to 
the  court  in  which  said  action  is  pending  for  leave  to  withdraw 
the  deposit  or  the  share  of  the  deposit,  adjudtred  in  the  final' 
judgment  to  belong  to  him;  and,  upon  said  application,  the  court 
may,  in  its  discretion,  make  an  order  directing  the  county  treas- 
urer to  pay  over  to  said  party  the  deposit,  or  the  share  of  the 
deposit,  adjudged  in  the  final  judgment  to  belong  to  him.  but 
said  order  shall  not  be  made  until  said  party  so  applying  shall 
have  furnished  a  bond  to  the  people  of  the  state  of  New  York 
in  the  penalty  of  twice  the  amount  of  the  deposit  sought  to  be 
withdrawn,  with  two  or  more  good  and  sufficient  sureties, 
approved  by  the  judge  or  justice  of  the  court  making  such  order, 
'and  filed  with  such  approval,  in  the  oflice  of  the  clerk  of  the 
county  in  which  such  action  is  pending,  to  the  effect  that  the  said 
party  so  withdrawing  said  deposit  will  pay  any  and  all  claims, 
not  exceeding  the  amount  of  said  deposit,  when  thereunto  required 
by  order  of  the  court  or  by  order  of  the  surrogate  or  of  the  sur- 
rogate's court  in  a  proceeding  to  mortgage,  lease  or  sell  the  real 
property  of  such  decedent.     Where  a  final  accounting  has  been 
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had  in  the  estate  of  said  decedent  in  a  surrogate's  ooart,  and 
certified  copies  of  the  account  and  decree  of  final  settlement, 
showing  that  all  of  the  debts  of  the  decedent  have  been  paid  in 
full,  is  filed  with  the  court  having  jurisdiction  of  the  fund,  the 
court  may  dispense  with  the  giving  of  a  bond  and  direct  the 
immediate  payment  of  the  fund  to  the  parties  entitled  thereto, 
subject  to  the  provisions  of  article  second,  title  three,  chapter 
fifteen  of  the  code  of  civil  procedure.  But  where  final  judgrment 
shall  be  rendered  in  any  action  for  partition  after  eighteen  months 
have  elapsed  from  the  granting  of  letters  of  administration  or 
letters  testamentary,  as  the  case  may  be,  upon  the  estate  of  the 
decedent  from  whom  the  plaintiff  derived  title,  and  the  premises 
shall  have  been  sold,  fre^  from  the  lien  of  debts,  as  above  pro- 
vided, then,  upon  producing  to  the  court,  the  certificate  of  the 
surrogate  of  the  county  in  which  the  decedent  was  at  the  time 
of  his  death  a  resident,  showing  that  eighteen  months  have 
elapsed  since  the  issuing  of  letters  of  administration  or  letters 
testamentary,  as  the  case  may  be,  upon  the  estate  of  said 
decedent  and  that  no  proceeding  for  the  mortgage,  lease  or  sale 
of  the  real  property  of  *he  decedent  for  the  payment  of  his  debts 
or  funeral  expenses,  or  both,  is  pending,  and  upon  the  certificate 
of  the  clerk  of  the  county  where  the  real  property  sold  under  the 
interlocutory  judgment  is  located  showing  that  no  notice  of 
pendency  of  action  in  respect  to  such  real  "property  has  been  filed 
in  his  office,  the  court  rendering  the  final  judgment  shall  direct 
the  payment  of  the  different  shares  to  the  several  parties  entitled 
thereto;  except  that  the  share  of  a  deceased  person,  who,  if  livine^, 
should  be  a  party  to  the  action  shall  be  paid  into  court  as  above 
provided,  unless  eighteen  months  have  also  elapsed  since  the 
granting  of  letters  of  administration  or  letters  testamentary,  as 
the  case  may  be.  upon  the  estate  of  said  last  mentioned  deceased 
person,  and  like  certificates  of  the  surrogate  and  county  clerk  are 
produced  to  the  court. 

AmM   by   L.    1896.    ch.   277;   L.    18»7,    ch.    726:   I*   1888,   ch.   78;    L.    1906. 
ch.  662;  I^.  1900.  ch.  408;  L.  1918,  ch.  305,  in  effect  S«pt.  1.  1B18. 

S  163».   [Am'd,   1802.  J      "W^ho  may   be  made  parties. 

The  plaintiff  may,  at  his  election,  make  a  tenant,  by  the  cnr- 
tesy,  for  life,  or  for  years,  of  the  entire  property,  or  whoever 
may  be  entitled  to  a  contingent  or  vested  remainder  or  reversion 
in  the  entire  property,  or  a  creditor,  or  other  person,  having  a 
lien  or  interest,  which  attaches  to  the  entire  property,  a  defend- 
ant in  the  action.  In  that  case,  the  final  judgment*  may  either 
award  to 'such  a  party  his  or  her  entire  right  and  interest,  or 
the  proceeds  thereof,  or  where  the  right  or  interest  is  contingent 
direct  that  the  proceeds  or  share  thereof  be  substituted  for  the 
property  and  invested  for  whoever  may  eventuallv  be  entitlcHl 
thereto,  or  may  reserve  and  leave  unaffected  his  or  her  right  and 
interest,  or  any  portion  thereof.  A  person  specified  in  this  sec- 
tion, who  is  not  made  a  party,  is  not  aff<»cted  by  the  judgment 
in  the  action. 

2  R.  S.   g  36,  am'd;  L.  1892.  ch.  581. 

S  1S40.  Id.  I  as  to  persons  haTlnir  Itens. 

The  plaintiff  may,  at  his  election,  make  a  creditor,  having  a 
lien  on  an  undivided  share  or  interest  in  the  property,  a  defend- 
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ant  m  the  action.  In  that  case,  he  must  set  forth  the  nature  of 
the  lien,  and  specify  the  share  or  interest  to  which  it  attaches. 
If  partition  of  the  property  is  made,  the  lien^  whether  the  cred- 
itor is  or  is  not  made  a  party,  shall  thereafter  attach  only  to  the 
share  or  interest  assigned  to  the  party  upon  whose  share  or  in- 
terest the  lien  attached;  which  must  be  first  charged  with  its 
jast  proportion  of  the  costs  and  expenses  of  the  action,  In  prefer- 
ence to  the  lien. 

Id.,   8f  8  and  9,  and  L.   1830,  cb.   320.   |  41    (2  Ediu.   327),   am'd. 

f  1S41.    [Am'dy    1914*1  -    Provliiion    where    a    party   la    an- 

Where  a  defendant  having  a  share  or  interest  in  the  property 
is  unknown,  or  where  his  name  or  part  of  his  name  is  unknown, 
and  the  summons  is  served  upon  him  by  publication,  pursuant  to 
an  order  for  that  purpose,  as  prescribed  in  article  second  of  title 
first  of  chapter  fifth  of  this  act,  the  notice  subjoined  to  the  copy 
of  the  summons  as  published  must,  in  addition  to  the  matters 
required  in  that  article,  state  briefly  the  object  of  the  action,  and 
contain  a  brief  description  of  the  property. 

Id.,  I  12,  In  substance;  Annalltng  the  law  an  Mettled  In  56  N.  Y.  350. 
Am'd  hy  L.  1014.  ch.  346.  In   effect  Sept.  1.  1014. 

I  1542.  Complaint   to  state   Intereatn   of  parties. 

The  complaint  must  describe  the  property  with  common  cer- 
tainty, and  must  specify  the  rights,  shares,  and  interests  therein 
of  all  the  parties,  as  far  as  the  same  are  known  to  the  plaintiff. 
If  a  party,  or  the  share,  right,  or  interest  of  a  party,  is  unknown 
to  the  plaintiff;  or  if  a  share,  right,  or  interest  is  uncertain  or 
fontiugent;  or  if  the  ownership  of  the  inheritance  depends  upon 
nu  executory  devise;  or  if  a  remainder  is  a  contingent  remainder, 
so  that  the  party  cannot  be  named;  that  fact  must  also  be  stated 
in  the  complaint. 

Id.,   f  5.   subd.   1  and  2.  and  f  7,  coiiiiolldated. 

1  1543.   Title    of    part  leu    may    be    tried. 

The  title  or  interest  of  the  plaintiff  in  the  property,  as  stated 
in  the  complaint,  may  be  controverted  by  the  answer.  The  titl<' 
or  interest  of  any  defendant  in  the  property,  as  stated  in  the 
<  tmiplaiut.  may  also  be  controverted  by  his  answer,  or  the  auswei 
of  any  other  defendant;  and  the  title  or  intereH^  of  any  defend- 
ant, as  stated  in  his  answer,  may  be  controverted  by  the  answer 
of  any  other  defendant.  A  defendant,  thus  controverting  thi- 
title  or  interest  of  a  co-defendant,  must  comply  with  section  r)21 
of  this  act.  The  issues,  joined  as  prescribed  in  this  section, 
must  be  tried  and  determined  In  the  action. 

2  B.  S.  :^U,  II  18  and  19  (2  Bdui.  329).  am'd.  See  f|  521  and  1204. 
ante. 

I  1544.   lanneii   of  faet   triable  by  Jary. 

An   issue  of  fact  joined   in   the  action  is   triable  by  a  jury. 

Unless  the  court  directs  the  issues  to  be  stated,  as  prescribed  in 

section    970   of    this   act,    the    issues    may    be    tried    upon    the 

pleadings.  
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1  1640*  Wlien  title  to  be  ascertained  by  tbe  ooart. 

Where  a  defendant  has  made  default  in  appearing  or  pleading, 
or  where  a  party  is  an  infant,  the  court  must  ascertain  the  rightS; 
Bhares,  and  interests  of  the  several  parties  in  the  property,  by 
a  reference  or  otherwise,  before  interlocutory  judgment  is  ren- 
dered in  the  action. 

2  B.  S.  320,  {  22  and  part  of  |  23,  am'd.    8m  Bala  6*. 

S  1646^  Interlocatory  Jadffment. 

The  interlocutory  Judgment  must  declare  what  ia  the  right, 
share,  or  interest  of  each  party  in  the  property,  as  far  as  the 
same  has  been  ascertained,  and  must  determine  the  rights  of  the 
parties  therein.  Where  it  Is  found,  by  the  verdict,  report,  or  de- 
cision, or  where  it  appears  to  the  court,  upon  an  application  for 
judgment  in  favor  of  the  plaintiff,  that  the  property,  or  any  part 
thereof,  is  so  circumstanced  that  a  partition  thereof  cannot  be 
made  without  great  prejudice  to  the  owners,  the  Interlocutory 
judgment,  except  as  otherwise  expressly  prescribed  in  this  ar- 
ticle, must  direct  that  the  property,  or  the  part  thereof  which  if 
so  circumstanced,  be  sold  at  public  auction.  Otherwise,  an  in- 
terlocutory judgment  in  favor  of  the  plaintiff,  must  direct  that 
partition  be  made  between  the  parties,  according  to  theit  re- 
apej:!tive  rights,  shares,  and  interests. 

8aa  Id.,  §1  28,   24  and  81. 

I  1B47.  Partial  partition}  wben  naade. 

Where  the  right,  share,  and  interest  of  a  party  has  been  as- 
certained and  determined,  and  the  rignts,  shares,  or  Interests  of 
the  otJier  parties,  as  between  themselves,  remain  unascertained 
or  undetermined,  an  interlocutory  judgment  for  a  partition,  en- 
tered as  prescribed  in  the  last  section,  must  direct  a  partition,  as 
between  the  party  whose  share  has  been  so  determined  and  the 
other  parties  to  the  action.  Where  the  rights,  shares,  and  in' 
terestj  of  two  or  more  parties  have  been  thus  ascertained  and 
deteri  lined,  the  interlocutory  judgment  may  also  direct  the  par* 
tition  among  them  of  a  part  of  the  property,  proportionate  to 
their  ^^^gregate  shares.  In  either  case,  the  court  may.  from  time 
to  timt,  as  the  other  rights,  shares,  and  interests  are  ascertained 
and  determined,  render  an  interlocutory  judgment,  directing  the 
partition,  in  like  manner,  of  the  remainder  of  the  property. 
Where  an  interlocutory  judgment  ia  rendered,  in  a  case  specified 
in  this  section,  the  court  may  direct  the  action  to  be  severed,  and 
final  judgment  to  be  rendered,  with  respect  to  the  nortion  of  the 
property  set  apart  to  the  parties,  wnose  rights,  shares,  and  inter- 
ests are  determined,  leaving  the  action  to  proceed  ns  against  the 
other  parties,  with  respect  to  th.e  remainder  of  the  property;  and 
if  nc-essary,  the  court  may  direct  that  one  of  those  parties  be 
substituted  as  plaintiff. 

L.  1847.  ch.  480,   (|  1.  2  (4  Edm.  613). 

f  1548.  Sliares  may  be  set  off  la  eomnaon. 

Wher?  two  or  more  parties,  to  an  action  for  partition,  make  H 
appear  to  the  court,  that  they  desire  to  enjoy  their  shares  In 
(y)mmoi)  with  each  other,  the  interlocutory  judgment  may,  in  tbf 
iiscretit  a  of  the  court,  direct  partition  to  be  so  made,  as  to  eel 
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off  to  them  their  shares  of  the  real  property  partitioned,  without 
partition  as  b^tweeu  themselves,  to  be  held  by  them  in  common. 

\a.    1847,  cb.   430,   14.  ^ 

f  1&48.  Appointment  of  commlSMloners. 

•  Where  the  interlocutory  judgment,  in  an  action  for  partition, 
directs  a  partition,  it  must  designate  three  reputable  and  disin- 
terested freeholders  as  commissioners,  to  make  the  partition  so 
directed. 

2  R.  S.  821,  S  25  (2  Edm.  331). 

I  16SO«  CoBftnUsaloiiers  to  be  sw^ovn,  ete. 

Bach  of  the  commissioners  must,  before  entering  upon  the  exe- 
cution of  his  duties,  subscribe  and  take  an  oath  before  an  officer 
specified  in  section  842  of  this  act,  to  the  effect  that  he  will 
faithfully,  honestly  and  impartially  discharge  the  trust  reposed  in 
him.  Each  commissioner's  oath  mnst  be  filed  with  the  clerk, 
before  he  enters  upon  the  execution  of  his  duties.  The  court 
ntay,  at  any  time,  Remove  either  of  the  commissioners.  If  either 
of  them  dies,  resigns,  neglects  oi  refuses  to  serve,  or  is  removed, 
the  court  may,  from  time  to  time,  by  order,  appoint  another  per^ 
•on  in  his  place. 
Id.,  H  26.  27.    See  {  1606.  pent.  ^ 

I  1651*  Id.}  w^lien  to  make  pavtltAon. 

The  commissioners  must  forthwith .  proceed  to  make  partition, 
aa  directed  by  the  Interlocutory  judgment,  unless  it  appears  to 
them,  or  a  majority  of  them,  that  partition  thereof,  or  of  a  par- 
ticular lotj  tract,  or  other  portion  thereof,  cannot  be  made,  without 
great  prejudice  to  the  owners;  in  which  case,  they  must  make  a 
written  report  of  that  fact  to  the  court. 

Id.,  i  28.     .  , 

I  1652.  Partttloni  bow  made. 

In  making  the  partition,  the  commissioners  must  divide  the 
property  into  distinct  parcels,  and  allot  the  several  parcels  thereof 
to  the  respective  parties,  quality  and  quantity  being  relatively 
considered,  according  to  the  respective  rights  and  interests  of  the 
parties,  as  fixed  by  the  interlocutory  judgment.  They  mnst  desig- 
nate the  severa'  parcels  by  posts,  stones,  or  other  permanent 
monuments.  They  may  employ  a  surveyor,  with  the  necessary 
assistants,  to  aid  them  in  so  doing. 

M..  S  29. 

f  1668.  ProvlBion  wbere  ibere  i«  a  particular  estate. 

Where  a  party  has  a  right  of  dower  in  the  property,  or  a 
part  thereof,  which  has  not  been  admeasured,  or  has  an  estate 
by  the  curtesy,  for  life  or  for  years,  in  an  undivided  share  of  the 
property,  the  commissioners  may  allot  to  that  party  his  or  her 
share  of  the  property,  without  reference  to  the  duration  of  the 
estate.  And  they  tnay  make  partition  of  the  share  so  allotted  to 
that  party,  among  the  parties, '  who  nre  <mtitled  to  the  remaindei 
or  reversion  thereof,  to  b^  enjoyed  by  them  upon  the  determina' 
tioQ  of  the  particular  estate,  whore,  in  the  opinion  of  the  com* 
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iDissionera,  such  a  partition  can  be  made  witkout  prejudice  to 
the  rights  of  the  parties. 
L.   1847.    cb.   480.   8  6   (4  Bdm.   614),   aa'd. 

§  1B64.  Report  of  oommiaaloners. 

All  the  commissioners  must  meet  together-  in  the  performance 
of  any  of  their  duties;  but  the  acts  of  a  majority  so  met  are 
valid.  They,  or  a  majority  of  them,  must  make  a  full  report  of 
their  proceedings,  under  their  hands,  specifying  therein  the  man- 
ner in  which  they  have  discharged  their  trust,  describing  the  prop- 
erty divided,  and  the  share  or  interest  in  a  share,  allott^  to 
each  party,  witL  the  quantity,  courses,  and  distances,  or  other 
particular  description  of  each  share,  and  a  description  of  the 
posts,  stones,  or  other  monuments;  and  specifying  the  items 
of  their  charges.  Their  report  must  be  acknowledged  or  proved, 
and  certified,  in  like  manner  as  a  deed  to  be  recorded,  and  must 
be  filed  in  the  office  of  the  clerk. 

2  R.   8.  822,   IS  30.  81.   88  (2  Edm.   881). 

I  15B6.  Fees  anfl  expensea.  ^ 

The  fees  and  expenses  of  the  commissioners,  including  the  ex- 
pense of  a  survey,  when  it  is  made,  must  be  taxed  under  the  direc- 
tion of  the  court;  and  the  amount  thereof  must  be  paid  by  the 
plaintir,  and  allowed  as  part  of  his  costs. 

Id..  8  82;  Smith  t.  BroadstrMt,  5  Cow.  218. 

I  1566.  Conflrmlnir  or  ■etttms  AsMe  report. 

The  court  must  confirm  or  set  aside  the  report,  and  may,  if 
necessary,  appoint  new  commissioners,  who  must  proceed  mm 
directed  in  this  article. 

Id.,   I  84.  am*d. 

8  1557.  Final  Judgment  on  report |  offcet  thereof. 

n[>on  the  confirmation,  by  the  court,  of  the  report  of  the  com> 
missionors  making  partition,  final  judgment,  that  the  partition  be 
firm  and  effectual  forever,  must  be  rendered,  which  is  binding 
and  conclusive  upon  the  following  persons: 

1.  The  Plaintiff;  each  defendant  upon  whom  the  summons  was 
uerved,  either  personally,  or  without  the  State,  or  by  publication, 
pursuant  to  an  order  obtained  for  that  purpose,,  as  prei&cril>ed  In 
chapter  fifth  of  this  act;  and  the  legal  representatives  of  each 
party,  specified  in  this  subdivision.  Ro  much  of  section  445  of  this 
act,  as  requires  the  court  to  allow  a  defendant  to  defend  an  ac- 
tion, after  final  judgment,  does  not  apply  to  an  action  for  par- 
tition. 

2.  Each  person  claiming  from,  through,  or  under  such  a  party, 
by  title  accruing  after  the  filing  of  the  judgment-roll,  or  after 
the  filing.  In  the  proper  county  clerk's  ofiice,  of  a  notice  of  the 
pendency  of  the  action,  as  prescribed  in  article  ninth  of  this  title. 

3.  Each  person,  not  in  being  when  the  interlocutory  judgment 
is  rendered,  who,  by  the  happening  of  any  contingency,  becomes 
afterwards  entitled  to  n  beneficial  interest  attaching  to,  or  an 
estate  or  Interest  in.  n  portion  of  the  property,  the  person  fir«t 
entitlf^l  to  wbioh.  or  other  virtual  representative  whereof,  was  m 
pft»"t^  pneoi^eH  yr\  tho  first  subdivision  of  this  section. 

But  this  section  does  not  apply  to  a  party,  whose  right  and 
interest  nre  expressly  reserved  and  left  unaflfected,  as  prescribed 
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in  flection  1539  of  Hxia  act,  or  to  a  person  claiming  from,  through, 
•or  under  sach  a  party. , 

2  R.  8.  822,  i  36.  am*d.     See  i  446,  anta,  and  {  185,  Co.  Proc. 


I  1608.  J«dvai«mt  m«st  direct  dellTerr  of  poaseMiioB. 

The  final  judgment  must  also  direct  that  each  of  the  parties, 
who  is  entitled  to  possession  of  a  distinct  parcel  allotted  to  him, 
be  let  into  the  possession  thereof,  either  immediately,  or  after  the 
determination  of  the  particular  estate,  as  the  case  requires. 

See  i  1976,  poet. 


1  1558.     Costs  I    Ikoyv    A'vrardeA.       Id.|     »s»ia0t    wmlcmo-^ 
parties. 

The  final  judgment  for  the  partition  of  the  property,  must  also 
award,  that  each  defendant  pay  to  the  plaintiff  his  proportion  of 
tibe  plaintifTs  costs,  including  the  extra  allowance.  The  sum  to 
be  paid  by  each  jiust  be  Hxed  by  the  court,  according  to  the  re- 
spective rights  of  the  parties,  and  specified  in  the  judgment.  If  a 
defendant  is  unknown,  his  proportion  of  the  costs  must  be  fixed 
and  speciued  in  like  manner.  An  execution  against  an  unknown 
defendant  may  be  issued  to  collect  the  costs  awarded  against  him, 
as  if  he  was  named  in  the  judgment;  and  his  rifi^t,  share,  or 
Interest  in  the  property  may  be  sold  by  yirtue  thereof,  as  if  he 
was  named  in  the  execution. 

2  B.  S.,  S  72.  am'd. 

f  1600.  Sale  of  property  |  -wlien  directed. 

If  the  commissioners,  or  a  majority  of  them,  report  that  the 
property,  or  a  particular  lot,  tract,  or  other  portion  thereof,  is  so 
circumstanced,  that  a  partition  thereof  cannot  be  made,  without 
great  prejudice  to  the  owners  thereof,  the  court,  if  it  is  satisfied 
that  the  report  is  just  and  correct,  may  thereupon,  except  as  other- 
wise expressly  prescribed  in  this  article,  modify  the  interlocutory 
judgment,  or  render  a  supplemental  Interlocutory  judgment,  re- 
citing the  facts,  and  directing  that  the  property,  or  the  distinct 
parcel  thereof  so  circumstanced,  be  sold  oy  a  referee,  designated 
in  the  judgment,  or  by  the  sheriff. 

Id.,  H  ST  and  81.    See  Rules  71  and  72. 

I  1561.  Reference  to  laqalre  as  to  creditors. 

Before  an  interlocutory  judgment  for  the  sale  of  real  property 
is  rendered,  in  an  action  for  partition,  the  court  must,  either 
with  or  without  application  by  a  party,  direct  a  reference,  to 
ascertain  whether  there  is  any  creditor,  not  a  party,  who  has  a 
lien  on  the  undivided  share  or  interest  of  any  party.  But  the 
court  may  direct  or  dispense  with  such  a  reference,  in  its  dis- 
cretion, where  a  party  produces  a  search,  certified  by  the  clerk,  or 
by  the  clerk  and  register,  as  the  case  requires,  of  the  county 
where  the  proii^rty  is  situated:  and  it  appears  therefrom,  and  by 
the  affidavits,  if  any,  produced  therewith,  that  there  is  no  such 
outstanding  lien. 
Id..  I  42,  as  am'd,  L.  1880,  ch.  320.  9  42. 

I  ISea.  [Aaa'd,  1887.]    Duty  of  referee. 

Where  a  reference  is  directed,  as  prescribed  in  the  last  section, 
the  referee  must  cause  a  notice  to  be  published,  once  in  each 
week  for  six  successiye  weeks.  In  such  newspaper  published  in 
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the  county  wherein  the  place  of  trial  is  designated,  as  shall  be 
designated  by  the  court  directing  said  reference,  and  also  in  n^ 
newspaper  published  in  each  county  wherein  the  property  ie 
situated,  requiring  each  person,  not  a  party  to  the  action,  who, 
at  the  date  of  the  order,  had  a  Hen  upon  any  undirided  Bhare  or 
interest  in  the  property,  to  appear  before  the  referee,  at  a  speci- 
fied place,  and  on  or  before  a  specified  day,  to  prove  his  lien,  and 
the  true  amount  due  or  to  become  due  to  him  oy  reason  thereof. 
The  referee  must  report  to  the  court,  with  all  conyenient  speed, 
the  name  of  each  creditor,  whose  lien  is  satisfactorily  proved  be- 
fore him,  the  nature  and  extent  of  the  lien,  the  date  thereof,  and 
the  amount  due  or  to  become  due  thereupon. 

2  B.  S.,  I  43;  L.  1887,  ch.  686.    See  |  1678. 

S  1568.  Money  to  be  pAld  Into  conrt* 

If  it  appears  by  the  pleadings,  or  by  the  evidence  in  the  action, 
or  by  the  report,  that  there  was,  at  the  date  of  the  order,  any 
existing  lien  upon  the  share  or  interest  of  a  party  in  the  property, 
the  interlocutory  judgment,  directing  the.  sale,  must  also  direct 
the  officer  making  it  to  pay  into  court  the  portion  of  the  money, 
arising  from  the  sale  of  the  share  or  interest  of  that  party,  after 
deducting  the  portion  of  the  costs  and  expenses  for  which  it  is 
liable.  , 

Id.,  §  44. 

9   1564.  Application  for  money. 

Where  money  is  paid  into  court,  in  a  case  specified  in  the  last 
section,  the  party  may  apply  to  the  court  for  an  order  directing 
that  the  money,  or  such  part  thereof  as  he  claims,  be  paid  to 
him.  Upon  such  an  application,  he  must  produce  the  following 
papers: 

1.  An  affidavit,  made  by  himself,  or,"  if  a  suflicient  excuse  is 
shown,  by  his  agent  or  attorney,  stating  the  true  amount  actually 
due  on  each  incumbrance,  and  the  name  and  residence  of  the 
owner  of  the  incumbrance,  as  far  as  they  are  known,  or  can  be 
ascertained  with  due  diligence. 

2.  An  affidavit,  sho\\ing  service  of  a  notice  of  the  application 
upon  each  owner  of  an  incumbrance.  Service  of  the  notice, 
within  the  State,  must  be  personal,  or  by  leaving  it  at  the  own- 
er's residence,  with  some  person  of  ^uitJible  age  and  discretion,  at 
least  fourteen  days  previous  to  the  application.  Service,  withont 
the  State,  if  personal,  must  be  made  at  least  twenty  days  pre- 
vious to  the  application.  If  the  owner  of  the  incumbrance  resides 
without  the  State,  and  the  place  of  his  abode  cannot  be  ascer- 
tained, with  reasonable  diligence,  notice  may  be  served  upon  him 
by  publishing  it  in  the  newspaper  printed  at  Albany,  in  which 
legal  notices  are  required  to  be  published,  once  in  each  week  for 
the  four  weeks  immediately  preceding  the  application. 

Upon  the  application,  the  court  must  make  such  an  order  as 
justice  requires. 
Id.,  §1  46  and  46.    See,  also,  ||  823  and  1016.  ante. 

I  1566.  Payment  of  Incnmbranees. 

When  the  whole  amount  of  the  unsatisfied  liens  upon  an  undi- 
vided share,  which  were  existing  at  the  date  of  the  order  of  ref- 
erence, has  been  ascertained,  the  court  must  order  the  portion  of 
the  money  so  paid  into  court,  on  account  of  that  share,  to  be  di»- 
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tributed  sLtnong  the  creditors  having  the  liens,  accordinc?  to  the 
priority  of  each  of  them.  Where  the  incumbrancer  is  not  a  party 
to  the  action,  the  clerk  or  other  otiicer,  by  whom  a  lien  is  paid 
off,  mast  procure  satisfaction  thereof  to  be  acknowledged  or 
prored,  as  required  by  law,  and  must  cause  the  incnmbrance  to 
be  duly  Fatisfied  or  cancelled  of  record.  The  expense  of  so  doing 
must  be  paid  out  of  the  portion  of  the  money  in  court,  belonging 
to  the  party,  by  whom  the  incumbrance  was  payable. 

2  R.  B..  H  47  and  48.    See  |  1578,  post. 

1  1660.  OtUer  parties  not  to  be  delayed. 

The  pfoceedmgs  to  ascertain  and  settle  the  liens  upon  an  undi- 
Tided  share,  as  prescribed  in  the  last  three  sections^  shall  not 
affect  any  other  party  to  the  action,  or  delay  the  paymg  over  or 
investing  of  money,  to  or  for  the  benefit  of  any  other  party,  upon 
whose  share  or  interest  in  the  property  there  does  not  appear  to 
be  any  existing  lien. 

Id.,  i  49. 

I  1S67.  Sale  of  do'vrer  Interest. 

Where  a  party  has  an  existing  right  of  dower  in  the  entire 
proper^  directed  to  be  sold,  at  the  time  when  an  interlocutory 
judgment  for  a  sale  is  rendered  in  an  action  for  partition,  the 
court  must  consider  and  determine  whether  the  interests  of  all 
the  parties  require,  that  the  right  of  dower  should  be  excepted 
from  the  sale,  or  that  it  should  be  sold. 
Id.,  f  00,  un'd.   ^See  f  1588,  ante. 

I  1IS68.  Purcliaser  to  bold  tbe  property  freo  tberefronk. 

If  a  sale  of  the  property,  including  the  right  of  dower,  is 
directed,  the  interest  of  the  party  entitled  to  the  right  of  dower 
shall  paas  thereby;  and  the  purchaser,  his  heirs  and  assigns,  shall 
hold  the  property  free  and  aischarged  from  any  claim,  by  virtue 
of  that  right.  In  that  case,  the  dowress  is  entitled  to  receive, 
from  the  proceeds  of  the  sale  of  the  whole  property,  a  gross  sum, 
in  satisfaction  of  her  right  of  dower,  or  to  have  one-third  of  those 
proceeds  paid  into  court,  for  the  purpose  of  being  invested  for  her 
benefit,  as  prescribed  In  the  next  section  with  respect  to  the 
dowress  of  an  undivided  share. 

Id..  I  51.  «m'd. 


f  1669.  rAm*d.  1818.]  Gro««  anm  to  be  paid  to  or  invested 
for  tenant  in  dovrer,  etc. 

A  party  to  an  action  for  partition,  who  has  a  right  of  dower,  or 
is  a  tenant  for  life  or  for  years,  in  or  of  an  undivided  share  of  the 
property  sold,  is  entitled  to  receive,  from  the  proceeds  of  the 
sale,  a  gross  sum,  to  be  fixed  according  to  the  principles  of  law 
applicable  to  annuities,  in  satisfaction  of  his  or  her  estate  or 
interest.  The  written  consent  of  the  party  to  receive  such  a 
gross  sum,  acknowledged  or  proved,  and  certified,  in  like  manner 
as  a  deed  to  be  recorded,  must  be  filed,  at  the  time  of,  or  before, 
the  filing  of  the  report  of  sale:  otherwise  the  court  must  direct 
that,  out  of  the  proceeds  of  the  sale,  which  belong  to  the  un- 
divided sh-^re  to  which  the  estate  or  interest  attaches,  one-third, 
in  case  of  a  dowress,  and  in  any  other  case  arising  under  this 
section,  the  entire  proceeds,  or  such  a  proportion  thereof  as  fairly 
tepresents  the  interest  of  the  bolder  of  the  particular  estate,  be 
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Said  into  court»  for  the  purpose  of  bein^  invested  for  bis  or  her 
enefit.  If  it  shall  appear  to  the  court  that  the  tenant  for  life 
or  for  years,  or  the  widow,  is  an  infant,  lunatic  or  otherwise 
incompetent,  and  that  a  general  guardian  or  committee  has  been 
duly  appointed,  upon  proof  that  it  will  be  for  the  best  interest 
ana  advantage  of  the  estate  of  such  infant  or  lunatic  or  in- 
competent person,  the  court  may  authorize  and  direct  sach 
guardian  or  committee,  in  the  name  of  such  infant,  lunatic  or 
incompetent  person,  having  such  estate  for  life,  or  years  or 
dower  right,  to  execute  an  instrument  under  seal,  acknowledged 
or  proved  and  certified  in  like  manner  as  a  deed  to  be  recorded, 
whereby  such  guardian  or  committee  shall  consent  to  accept  in 
lieu  of  such  estate  or  dower,  a  sum,  to  be  ascertained  by  the 
court  as  above  provided,  according  to  the  principles  applicable 
to  life  annuities;  and  upon  presentation  of  such  an  instrument 
to  the  court,  the  value  of  the  estate  for  life  or  for  years  or  dower 
so  ascertained  by  it  shall  be  paid  to  such  guardian  or  com- 
mittee. Such  instrument  shall  have  the  same  force  and  effect 
as  a  deed  or  instrument  executed  and '  acknowledged  by  a  com- 
petent person  or  a  person  of  full  age. 

2  B.  a..  If  52,  53,  and  54,  am'd.  See  2  T.  A  C.  488;  alao^  |  1579,  post; 
«m'd  by  L.   1913,   ch.    460.    in  effect  Sept.   1.   1913. 

I  1570.  [Am'd.  1892.]  Intereata  of  ownera  of  future  eatAteo 
to  be  proteotea. 

Where  it  appears,  that  a  party  to  the  action  has  an  inchoate 
right  of  dower,  or  any  other- future  right  or  estate,  vested  or 
contingent,  or  that  any  person  or  persons  not  in  being  who  may 
by  any  contingency  become  entitled  to  any  interest  or  estate,  in 
the  property  sold,  the  court  must  fix  the  proportional  value  of  the 
right  or  estate,  according  to  the  principles  of  law  applicable  to 
annuities  and  survivorships,  or  set  aside  so  much  of  the  proceeds 
of  sale  to  which  the  contingency  attaches,  and  must  direct  that 
proportion  of  the  proceeds  of  the  sale  to  be  invested,  secured  or 
paid  over,  in  such  a  manner  as  it  deems  calculated  to  protect  the 
rights  and  interests  of  the  parties. 

U  1S40,  ch.  177,  i  1  (4  Earn.  511),  am'd;  L.  1892,  eh.  581.  # 

I  1571.  Married  iv-oman  may  releaae  lier  interest. 

A  married  woman  may  release  to  her  husband  her  inchoate 
right  of  dower,  in  the  property  directed  to  be  sold,  by  a  written 
instrument,  duly  acknowledged  by  her  and  certified,  as  required 
by  law  with  respect  to  the  acknowledgment  or  a  conveyance  tc 
bar  her  dower;  which  must  be  filed  with  the  clerk.  There^ 
upon,  the  share  of  the  proceeds  of  the  sale,  arising  from  her 
contingent  interest,  must  be  paid  to  her  husband. 

Id.,  s  2. 

1  1572.  UnknowB  ownera. 

If  a  person,  entitled  to  an  estate  or  interest  in  the  propert.# 
sold,  is  made  a  party  as  an  unknown  defendant,  the  court  mnsc 

Erovide  for  the  protection  of  his  rights,  as  far  as  may  be,  aft  II 
e  wa.s  known  and  had  appeared. 

2  B.  S.  826,  I  55  (2  Edm.  336).    See,  aIbo.  {(  1541  and  1537.  aabd.  1,  ante. 
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f  15T8.  Salei  terms  of  eredit  thereupon. 

The  court  must,  in  the  interlocutory  judgment  for  a  sale,  direct 
the  terms  of  credit  which  may  be  allowed  for  any  portion  of  the 
purchase-money,  of  which  it  thinks .  proper  to  direct  the  invest- 
ment, and  for  any  portion  of  the  purchase-money,  which  is  re- 
quired to  be  invested  for  the  benent  of  a  person,  as  prescribed 
in  this  article. 

I(L.   I  38. 

I  1574.' Credit  I  hovr  ■eeared. 

The  portion  of  the  purchase-money,  for  which  credit  Is  so  al- 
lowed, must  always  be  secured  at  interest,  by  a  mortgage  upon 
the  property  sold,  with  a  bond  of  the  purchaser;  and  by  such 
additional  security,  if  any,  as  the  court  prescribes. 

Id.,  I  38. 

1  1575.  Separmte  •ec«ritie«. 

The  officer  making  the  sale  may  take  separate  mortgages  and 
other  securities  in  the  name  of  the  county  treasurer  of  the  county 
in  which  the  property  is  situated,  for  such  convenient  portions 
of  the  purchase-money,  as  are  directed  by  the  court  to  be  in- 
vested; and  in  the  name  of  the  owner,  for  the  share  of  any 
known  owner  of  full  age,  who  desires  to  have  it  invested. 

2  B.  S.  326,  f  40,  am'd.     See  |  745.  ante. 

f  1576.  Report  of  sale. 

Immediately  after  completing  the  sale,  the  officer  making  it 
must  file  with  the  clerk  his  report  thereof  under  oath,  containing 
a  description  of  each  parcel  sold,  the  name  of  the  purchaser 
thereof,  and  the  price  at  which  it  was  sold. 

Id.,  f  50. 

I  1S77.  Final  Jvdarmenti  efleet  thereof. 

If  the  sale  is  confirmed  by  the  court,  a  final  judgment  must  be 
entered,  confirming  it  accordingly;  directing  tiie  officer  making 
it  to  execute  the  proper  conveyances,  and  take  the  proper  securi- 
ties pursuant  to  the  sale;  and  also  directing  concerning  the  ap- 
EUcation  of  the  proceeds  of  the  sale.  Such  a  final  judgment  is 
inding  and  conclusive  upon  the  same  persons,  upon  whom  a 
final  judgment  for  partition  is  made  binding  and  conclusive  by 
section  1557  of  this  act;  and  it  effectually  bars  each  of  those  per^ 
sons,  who  is  not  a  purchaser  at  the  sale,  from  all  right,  title  and 
interest  in  the  property  sold. 

Id.,  If  60,  61a  and  61b,  am'd.     See  I  1967,  ante. 

I  1578.  (Am'dy  1883.]  Id.;  elleet  thereof  upon  Incmn* 
braneera* 


8ach  a  final  judgment  is  also  a  bar  against  each  person,  not  a 

earty,  who  has,  at  the  time  when  it  is  rendered,  a  general  lien 
y  judgment  or  decree  on  the  undivided  share  or  interest  of  a 
party,  if  notice  was  given  to  appear  before  the  referee,  and  make 
proof  of  liens,  as  prescribed  in  section  1562  of  this  act,  and  also 
against  each  person  made  a  party,  who  then  has  a  specific  lien 
on  any  such  undivided  share  or  interest;  but  a  person  having 
any  such  specific  lien  appearing  of  record  at  the  time  of  the  fil- 
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ing  of  the  notice  of  the  pendency  of  the  action,  who  is  not  made 
a  party,  is  not  affected  by  such  judgment. 

Id.,  i  61b;  L.  1830,  ch.  320,  i  45.  See  H  1561  and  1562,  anto. 

I  1B70.  Coata  and  expenaea;  hoifr  paid. 

Where  final  judgment,  confirming  a  sale,  is  rendered,  the  costs 
of  each  party  to  the  action,  and  the  expenses  of  the  sale,  includ- 
ing the  officer's  fees,  most  be  deducted  from  the  proceeds  of  thc- 
sal^,  and  each  party's  costs  must  be  paid  to  his  attorney.  But 
the  court  may,  in  its  discretion,  direct  that  the  costs  and  expenses 
any  trial,  reference,  or  other  proceeding  in  the  action,  be  paid 
out  of  the  share  of  any  party  in  the  proceeds,  or  may  render 
judgment  against  any  party  therefor.  Where  a  proportion  of  the 
proceeds  is  to  be  paid  to,  or  invested  for  the  benefit  of  any  per- 
son, as  prescribea  in  any  provision  of  this  article,  the  amount 
thereof  must  be  determined  by  the  residue  of  the  entire  pro- 
ceeds, remaining  after  deducting  the  costs  and  expenses  charge- 
able against  them. 

Id.,  H  62  and  72,  am'd. 

I  1680.  [Am'd,  1908.1  Diatribntion  of  proeeedaf  dnttea  of 
ofllcer  maklnar  aale. 

The  proceeds  of  a  sale,  after  deducting  therefrom  the  costs 
and  expenses  chargeable  against  them,  must  be  immediately 
awarded  to  the  parties  whose  rights  and  interests  have  been 
sold,  in  proportion  thereto.  The  sum  chargeable  upon  any  share 
to  satisfy  a  lien  thereon,  must  be  paid  to  the  creditor,  or  re- 
tained, subject  to  the  order  of  the  court:  and  the  remainder, 
except  as  otherwise  prescribed  in  this  article,  must  be  paid  by 
the  officer  making  the  sale,  to  the  party  owning  the  share,  or  his 
legal  representatives  or  into  court  for  his  use.  Within  sixty 
days  after  the  entry  of  final  judgment,  unless  such  time  be  ex- 
tended by  an  order  of  the  court  entered  in  the  office  of  the  clerk 
within  said  sixty  days,  the  officer  making  the  sale  must  file  with 
'the  clerk  his  report  under  oath  of  the  disposition  of  the  pro- 
ceeds  of  the  sale,  accompanied  by  the  vouchers  of  the  personB 
to  whom   payments  were  ordered  to  the   made. 

6  R.  S.  326,  S  63.     Am'd,  L.  1908.  ch.  294.     In  effect  Sept.  1,  1908. 

I  1681.  [Am'd,  1802,  1807.]      Sharca  of  Infanta. 

Where  a  party  entitled  to  receive  a  portion  of  the  proceeds  ia 
an  infant,  the  court  may  direct  it  to  be  invested  in  permanent 
securities  in  the  name  and  for  the  benefit  of  the  infant,  or  it  may 
direct  it  to  be  paid  over  to  the  general  guardian  of  the  said  in- 
fant when  the  guardian  shall  have  executed  to  such  infant  a 
bond  with  two  sureties  which  shall  be  approved  by  the  court; 
or,  if  any  of  the  moneys  arising  from  the  proceeds  of  such  sale 
shall  have  been  paid  to  the  county  treasurer,  and  on  due  proof 
that  such  money  has  remained  uninvested  in  permanent  securities 
for  the  space  of  three  months,  may  direct  the  same  to  be  paid 
to  the  general  guardian  of  such  infant  upon  his  driving  an  under- 
taking in  an  amount  and  with  securities  satisfactory  to  the 
court  for  the  faithful  execution  of  his  trust.  In  the  case  of  an 
infant  residing  without  the  state,  and  having  in  the  stat«»  or 
country  whore  ht»  or  she  resides  a  general  guardian  or  person 
duly  appointed  under  the  laws  of  such  state  or  country,  to  cbe 
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control  and  entitled,  by  the  laws  of  sneh  state  or  country,  to  th« 
custody  of  the  money  of  such  infant,  the  court,  upon  satisfactory 
proof  of  such  facts  and  of  the  sufficiency  of  the  bond  or  security 
given  by  such  general  guardian  or  person  in  such  state  oi 
country  by  the  certificate  of  a  judge  of  a  court  of  record  of  such 
state  or  country,  or  otherwise,  may  direct  that  the  portion  of 
such  infant  arising  upon  such  sale  shall  be  paid  over  to  such 
general  guardian  or  person. 

L.  1892,  ch.  558;   L.  1897,  ch.  602.     In  effect  Sept.  1,   1897. 

i  1082.  [Am'd,  1898.]  Id.)  of  unknown  and  absent 
O'vrnera. 

Where  a  person-  has  been  made  a  defendant  as  an  unknown 
person,  or  where  the  name  of  a  defendant  is  unknown,  or  where 
the  summons  has  been  served  upon  a  defendant  without  the 
state,  or  by  publication^  and  he  has  not  appeared  in  the  action, 
the  court  must  direct  his  portion  to  be  invested  in  permanent  se- 
curities, at  interest,  for  his  benefit,  until  claimed  by  him  or  his 
legal  representatives,  but  after  the  lapse  of  twenty-five  years 
from  the  time  of  the  payment  into  court,  or  to  the  treasurer  of 
any  county,  of  any  portion  of  the  proceeds  of  the  sale  of  real 
property,  for  unknown  heirs,  heretofore  or  hereafter  to  be  made 
in  any  action  of  partition,  without  any  claim  therefor  having 
been  made  by  any  person  entitled  thereto,  and  upon  there  being 
made  and  presented  to  the  court,  at  a  special  term  thereof,  proof, 
by  petition  or  otherwise,  showing  to  the  satisfaction  of  the  court 
that  due  inquiry  for  such  uuknown^heirs,  or  their  representatives, 
has  been  made  and  that  they  cannot  be  found,  and  that  no  claim 
has  been  made  for  such  portion  of  said  proceeds  by  any  person 
entitled  thereto,  proceeaings  shall  thereupon  be  taken  in  said 
court,  and  an  investigation  had  therein  as  to  the  heirship,  death 
or  whereabouts  of  such  uuknown  heirs  or  their  representatives, 
and  as  to  the  known  heirs  of  the  ancestor  of  such  unknown  heirs, 
the  next  of  kin,  representatives  and  distributees  of  such  known 
heirs,  and  as  to  all  persons  interested  in  such  proceeds,  and 
their  respective  interetits  therein,  and  the  said  court  shall,  by 
an  order  made  in  the  action,  direct  that  a  notice  entitled  in  the 
action  and  signed  by  the  petitioner,  or  his  attorney,  and  directed 
to  such  unknown  heirs  or  their  representatives,  and  to  known 
heirs,  their  next  of  kin,  representatives  or  distributees,  and  all 
persons  interested  in  such  proceeds,  be  served  upon  them  by  the 
publication  thereof,  the  same  to  be  published  once  in  each  week 
for  six  successive  weeks  in  a  newspaper  published  in  the  county 
where  the  action  was  brought,  and  in  such  other  newspapers  as 
the  court  may  direct,  ordering  and  requiring  such  unknown  heirs, 
or  their  representatives,  and  all  known  heirs,  their  next  of  kin, 
or  representatives,  and  all  persons  interested  in  such  proceeds, 
and  each  of  them  to  be  and  appear  in  said  court  at  a  special 
term  thereof,  at  a  time  and  place  to  be  specified  in  said  order 
and  notice,  and  at  least  six  weeks  from  the  date  of  the  first 
publication  of  such  notice,  to  then  and  there  establish  their  heir- 
ship and  identity,  kinship  and  interest,  and  submiv  any  proof, 
as  to  such  unknown  heirs,  or  their  representatives,  and  the 
known  heirs,  their  next  of  kin,  representatives  or  distributees, 
and  all  persons   interested  and   their  interest  in   such   proceeds, 
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they  maj  desire,  and  that  in  case  of  their  default  in  so  doing, 
that  the  said  proceeds  will  be  distribnted  and  paid  over  to  the 
known  heirs  of  the  ancestor  from  whom  snch  unknown  heirs 
derived  title  thereto,  and  to  their  heirs,  next  of  kin,  representa- 
tives, distributees  and  assigns,  and  that  they  and  each  of  them 
shall  thereafter  be  forever  barred  of  and  from  all  and  every 
cause  or  causes  of  action  for  such  proceeds,  or  on  account 
thereof,  or  growing  out  of  the  distribution  thereof,  and  of  and 
from  all  right*  title,  claim  and  interest  in  and  to  such  proceeds, 
and  shall  be  deemed  to  have  surrendered  all  right,  claim  and 
interest  in  and  to  such  proceeds.  The  order  mast  contain  a 
direction  that  a  copy  of  the  notice  must  be  served  on  each  of 
the  persons  .named  in  the  order,  if  within  the  state,  in  the  man- 
ner prescribed  for  the  service  of  a  summons  on  a  defendant  in 
an  action  in  the  supreme  court,  at  least  twenty  days  before  the 
time  specified  in  the  notice.  The  publication  of  such  notice,  aa 
required  by  said  order,  is  hereby  made  and  shall  be  deemed  and 
taken  for  all  purposes  to  be  due  and  comi^Iete  service  upon  each 
and  every  of  such  unknown  heirs  or  their  representatives,  and 
the  known  heirs,  their  next  of  kin,  and  representatives,  and  ali 
persons  interested  in  such  proceeds,  of  due  notice  of  the  pro- 
ceedings to  distribute  and  pay  out  such  proceeds,  and  shall  be 
conclusive  upon  each  and  all  of  them.  Proof  of  such  personal 
service  may  be  made  by  the  affidavit  of  the  person  making  the 
same,  and  proof  of  the  publication  of  such  notice  may  be  made 
by  affidavit  of  the  publisher  of  such  paper  or  papers.  At  the 
time  and  place  specified  in  the  said  order  and  notice,  such  un- 
known heirs  or  their  representatives,  and  all  known  heirs,  their 
next  of  kin,  representatives  or  distributees,  devisees,  and  all 
persons  "interested  in  such  proceeds,  shall  appear  in  court,  in 
person  or  by  attorney,  and  make  proof  establishing  their  heir- 
ship and  identity,  kinship  and  interest  in  such  proceeds,  and 
upon  proof  being  made  to  the  satisfaction  of  the  court  of  the 
heirship  and  identity  of  the  unknown  heirs,  the  proceeding  for 
distribution  i^hall  be  dismissed.  And  if  such  unknown  heirs  or 
their  representatives,  do  not  so  appear  in  court  at  the  time  and 
place  specified  in  such  notice  and  order,  to  establish  their  heir^ 
ship  and  identity,  kinship  or  interest,  they  and  each  of  them, 
and  every  person  claiming  under  or  through  them,  shall  there- 
after be  forever  barred  of  and  from  all  and  every  cause  or 
causes  of  action  for  such  proceeds,  or  oh  account  thereof,  or 
growing  out  of  the  distribution  of  such  proceeds,  and  of  and 
from  all  right,  title,  claim  and  interest  in  and  to  such  proceeds, 
and  shall  be  deemed  to  have  surrendered  all  right,  claim  and  in- 
terest in  and  to  such  proceeds.  And  upon  proofs  being  made 
of  such  publication,  and  showing  to  the  satisfaction  of  the  court 
that  such  unknown  heirs  or  their  representatives  can  not  be 
found,  or  are  dead,  the  said  court  shall  have  power  to  decree 
accordingly,  and  to  decree  that  the  share  or  interest  of  such  un- 
known heirs  in  such  real  property  was  vested,  at  the  time  of 
such  sale,  in  the  known  heirs  of  the  ancestor  from  whom  snch 
unknown  heirs  derived  title  thereto,  and  to  decree  that  the  un- 
claimed portion  of  such  proceeds  was  vested  at  the  time  of  Ruch 
payment  in  such  know^n  heirs,  and  that  such  heirs,  their  heirs, 
next  of  kin,  representatives,  distributees,  devisees  and  assigns. 
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are  entitled  thereto;  and  the  said  court  shall  make  an  order  in 
such  action,  directing  the  payment  to  them,  or  their  assigns,  of 
the  respective  shares  or  portions  of,  or  interest  in  such  proceeds 
to  which  they  are  entitled;  and  which  oHer  shall  be  entered  in 
the  office  of  the  clerk  of  the  county  where  the  original  action 
was  brought,  and  after  having  been  so  entered  for  three  months, 
shall  be  conclusive  evidence  of  the  regularity  of  the  proceedings 
upon  which  it  is  based,  and  of  all  the  facts  set  forth  therein; 
and,  upon  serving  upon  the  county  treasurer  a  certified  copy  oiF 
such  order,  the  treasurer  shall  so  pay  over  and  distribute  such 
proceeds,  after  deducting  his  lawful  commissions,  and  shall  there- 
upon be  exempt  from  all  liability  on  account  thereof;  and  if  any 
such  proceeds  shall  have  been  paid  over  by  any  county  treasurer 
to  the  treasurer  of  the  state  of  New  York,  under  the  provisions 
of  section  seven  hundred  and  fifty-three  of  this  act,  due  notice 
of  said  applications  and  proceedings  shall  be  given  to  the  comp- 
troller of  the  state  of  New  York,  and  the  said  proceeds  shall  be 
paid  out  by  the  treasurer  of  the  state  of  New  York,  as  pro- 
vided by  section  seven  hundred  and  fifty-one  and  seven  hundred 
and  fifty-three  of  this  act,  and  upon  such  payment  he  shall  there^ 
upon  be  exempt  from  all  liability  on  account  thereof. 
U   IBM,  cb.  208. 

1  1688.  Id.)  of  tenants  of  yartlevlar  Mitatea* 

Where  a  portion  of  the  proceeds  representing  an  undivided 
sliare  or  interest,  is  invested  for  the  benefit  of  a  tenant  for  life, 
or  for  years,  or  of  a  widow,  as  prescribed  in  the  foregoing  pro- 
visions of  this  article,  the  court  must  cause  it  to  be  invested  in 
permanent  securities,  at  interest,  and  the  interest  to  be  paid, 
from  time  to  time  as  it  accrues,  to  the  person  for  whose  benefit 
it  is  invested,  while  his  or  her  right  continues. 

2  B.  S.  826.  i  M,  am'd.    See  |  1509.  ante. 

1  1684.  Covrt  asar  reaaire  secnrltT  to  refaiid* 

The  court  may,  in  its  discretion,  require  any  person,  before  he 
receives  his  portion  of  the  proceeds  of  the  sale,  to  give  such 
security  as  it  directs,  to  the  people,  or  to  such  parties  or  other 
persons,  as  it  prescribes,  to  refund  the  same,  or  a  portion  thereof, 
with  interest,  if  it  thereafter  appears  that  he  was  not  entitled 
thereto. 

M..  I  67,  «m*d. 

f  1686.  Seevrity  to  be  talccB  in  name  of  eoniity  treaaarer. 
A  security  taken  under  any  provision  of  this  article,  except 
as  otherwise  specially  prescnbed  therein,  must  be  taken  in  the 
name  and  official  title  of  the  county  treasurer  of  the  county  in 
which  the  property  sold  is  situated.  He,  and  his  successors  in 
office,  must  hold  the  same  for  the  use  and  benefit  of  the  persons 
interested,  subject  to  the  order  of  the  court. 

I<L.  I  68,  un'd  b7  L.  1848,  eb.  277.  i  1  (4  Bdm.  693).    See  {  746.  ante. 

{  168e.  Aetloa  thereupon. 

The  court  may  in  its  discretion,  and  upon  such  terms  and  con- 
ditions as  Justice  requires,  make  an  order,  allowing  a  person 
interested  in  a  security  specified  in  the  last  section,  to  maintain 
an  action  thereupon  in  the  name  of  the  county  treasurer. 

2  B.  S.  326,  I  71,  am'd.     See  U  745-764,  ante. 

I  1687.  Compensation  to  eavallse  partition. 
Where  it  appears  that  partition  cannot  be  made  equal  between 
the  parties,  according  to  their  renpective  rights,  without  preiudice 
to  the  rights  or  interests  of  soiue  of  them,  the  final  judgment 
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may  award  compensation  to  be  made  by  one  party  to  another  for 
eauallty  of  partition.  But  compensation  cannot  be  so  awarded 
against  a  party  who  is  unknown,  or  whoy  name  is  unknown. 
Nor  can  it  be  awarded  ai?ainst  an  infant,  unless  It  appears,  that 
he  has  personal  property  sufficient  to  pay  it,  and  that  his 
interests  will  be  promoted  thereby. 

f   1BM8.  Proceeding:*  on  death  of  parties. 

If,  upon  the  death  of  one  of  two  or  more  plaintiffs,  or  one  of 
two  or  more  defendants,  in  an  action  for  partition,  the  interest 
of  the  decedent  in  the  property  passed  to  a  person,  not  ^  party 
to  the  action,  the  latter  may  be  made  defendant  by  the  order  of 
the  court;  and  a  supplemental  summons  may  be  issued,  to  bring 
him  in  accordingly. 

2  R.  S.  387.   li  6  and  7   (2  fidm.   402,   403). 

i   1589.  Rent*,  etc.,   may   be   adjnsted. 

Nothing  contained  in  this  article  prevents  the  court  from 
adjusting,  in  the  interlocutory  or  final  judgment,  or  otherwise, 
as  the  case  reouires,  the  rights  of  one  or  more  of  the  parties,  as 
against  any  other  party  or  parties,  by  reason  of  the  receipt,  by 
the  latter,  of  more  than  his  or  their  proper  proportion  of  the 
rents  or  profits  of  a  share,  or  part  of  a  snare. 

{   1590.    [Am'd,     189S,     1905.]      Partition     by     vnardlan     of 
Infantt  committee  of  Inaatlc,  ete* 

Where  an  infant,  idiot,  lunatic,  or  habitual  drunkard,  holds 
real  property,  in  joint  tenancy  or  in  common,  the  general  guard- 
ian of  the  infant,  or  the  committee  of  the  idiot,  lunatic,  or 
habitual  drunkard,  may  apply  to  the  supreme  court  or  to  the 
county  court  of  the  county,  wherein  the  real  proi)erty  is  situated, 
for  authority  to  agree  to  a  partition  of  the  real  property.  Where 
such  application  affects  the  interests  of  an  incompetent  person 
who  has  been  committed  to  a  state  institution,  and  is  an  inmate 
thereof,  notice  of  such  application  must  bo  given  to  the  superin- 
tendent, acting  superintendent,  or  state  officer  having  special 
jurisdiction   over   the    institution    where   the   incompetent    per»»n 

is  confined. 

2  R.  S.  3fl0.  331,  SI  86  and  ^9  (2  Edm.  S41>:  ]..  IMn.  t^i.  434.  In  effect 
Sept.  1,   190S. 

§   1501.   Content*  of  petition. 

Such  an  application  must  be  by  a  petition,  which  must  describe 
the  real  property  proposed  and  to  be  partitioned;  must  state  the 
rights  and  interests  of  the  several  owners  tht^reof;  must  specify 
the  i>artLcular  partition  proposed  to  be  made;  and  must  be  verified 
by  affidavit.  The  court  may  order  notice  of  the  application  to  be 
given  to  such  persons  as  it  thinks  proi)er. 

Id.,  s  87. 

§   1502.    [Am'd,  1880.]   Conrt.  may  antborlse  partition. 

If.  after  due  in«iuiry  into  the  merits  of  the  application,  by  a 
reference  or  otherwise,  ^e  court  is  of  the  opinion  that  the 
interests  of  the  infant,  or  of  the  idiot,  lunatic,  or  habitua! 
drunkard  will  be  promoted  by  the  partition,  it  tnny  make  an  order 
authorizing  the  petitioner  to  agree  to  the  partition  proposed,  and 
in  the  name  of  the  infant,  or  of  the  idiot,  lunatic,  or  habitual 
drunkard,  to  execute  releases  of  his  right  and  interest  in  and 
to  that  part  of  the  property  which  falls  to  the  shares  of  the 
other  joint-tenants  or  tenants  in  common.  The  court  may,  iu  its 
discretion,  for  the  furtherance  of  the  interests  of  said  infant, 
idiot,  lunatic,  or  habitual  drunkard,  direct  piirtition  to  be  so 
niaoe  as  to  set  off  to  him  or  them  his  or  their  share  in  common 
with  any  of  the  other  owners,  provided  the  consent  in  writing 
thereto  of  such  owners  shall  be  first  obtained. 

2  R.   8.   330,   331.   f«  S7  and  90;  L.   18S0,   ch.  208. 
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%    1S08.  fiflect  off  releaaes.  \ 

Releases  so  executed  have  the  same  validity  and  effect,  as 
if  they  were  executed  by  the  person  in  whose  behalf  they  are 
executed,  and  as  if  the  infant  was  of  full  age,  or  the  idiot, 
lunatic,  or  habitual  drunkard  was  of  sound  mind,  and  competent 
to  manage  his  affairs. 

Id.,     ii    88a    and  91.    Am'd. 

}    1B04.     [Am'd,    1011,    1016,     1017.]       mrhen    the    state    U 
intereated. 

The   people  of  the  state  may  be  made  a   party  defendant  to 
an  action  for  the  partition  of  real  property,  in  the  same  manner 
as    a    private    person.      In   such   a    case   the   summons   must   be 
served  upon  the  attorney-general  who  must  appear  in  behalf  of 
the  people,  but  where  the  people  of  the  state  of  New  York  are 
made  a  party  defendant,  as  herein  provided,  the  complaint  shall 
»et    forth,   in   addition   to  the  other   matters   re<iuired   to  be   set 
forth   by  the  code  of  civil  procedure  detailed  facts  showing  the 
nature   and   extent  of  the  interest   in  or  lien  on   the  said   real 
property  of  the  people  of  the  state  of  New  York  and  the  reason 
for  making  the  people  a  part^'.    Upon  failure  to  state  such  facts, 
the  o(Mnplaint  shall  be  dismissed,  as  to  the  people  of  the  state 
of  New   York.     The  commissioners  of  the  land  office,  whenever 
they  deem  it  for  the  best  interests  of  the  state,  may  order  the 
treasurer  on  the  warrant  of  the  comptroller  to  pay  off  and  cancel 
any    mortgage,  tax,   or  other  encumbrance,   or  any   amount   due 
thereon,    or   to   acquire    any    undivided    interest,    adverse    to   the 
state,  existing  on  any  lands  belonging  to  the  state,  or  in  which 
the   state   has  an  interest  other   than   the   lien   of  a   tax   under 
article  ten  of  the  tax  law,  to  perfect  in  the  state  a  title  to  any 
such  lands  or  to  protect  the  state's  interest  therein.     In  all  such 
actions  wherein  the  commlsHioners  of  the  land  office  are  so  em- 
powered the  plaintiff  shall  not  be  entitled  to  costs  if  the  people 
of    the   state  are  made  a   party   defendant,   unless  the   commis- 
sioners of  the  land  office,  after  a  full  presentation  of  the  facts 
to  them   shall  have  determined  before  the  action  of  partition  is 
brought  against  the  state  that  the  interests  of  the  state  did  not 
warrant  their  making  an  order  for  the  payment  or  cancellatipn 
of    said    mortgage,    lien    or    encumbrance,    or    any    amount    due 
thereon,    or    for    the    acquisition    of    any    outstanding    undivided 
interest  adverse  to  the  state,  or  unless  the  commissioners  of  the 
land  office  shall  have  failed  to  make  such  determination  within 
three    months   after  such   full   presentation   of   facts   shall   have 
been  made  to  them  by  a  verified  statement  in  writing,  and  tiled 
with  the  se<'retary  of  said  commissioners  at  his  office  in  the  city 
of  Albany,  nor  unless  a  certified  copy  of  the  commissioners'  report 
of  partition,   and   of  the   referee's  or  sheriff's  rei)ort   of  sale,   in 
case  of  a  sale,  fih^i  in  the  action  shall  have  first  been  duly  served 
upon  the  attorney-general;  and  in* no  such  case  wherein  the  people 
are  made  a  party  defendant  because  of  an  interest  other  than  the 
lien  of  a  tax  under  article  ten  of  the  tax  law,  shall  any  additional 
allowance    under   sections    thirty-two    hundred    and    fifty-two   or 
thirty-two  hundred   and   fifty-three  of  this  act  be  made   to  the 

plaintiff.  ^^    .      ^-„ 

Id  .   If  92.  ©3,  am'd.     Am'd  by  K  1911,  ch.  26;  L.  1916.  eh.  330;  L.  1917, 

ch.   774,   in  effect  Sept.   1,   1917. 
f   ISOS.   Exemplilled   copy  of  Jndfcment  may  be   recorded. 

An  exemplified  copy  of  the  judgment-roll,  or  of  the  final  judg- 
ment, in  an  action  for  partition,  may  be  recorded,  in  the  office 
for  recording  deeds,  in  cnch  county  in  which  any  real  property 
affected  thereby  is  situated. 

U    1M6,    ch.    182,    I    2    (4    Edin.    4,38). 

3H7 
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ARTICLS:  THIRD. 

I 

Aation  for  dower. 

Qee.  1606.  Limitation  of  action  for  dower. 

1697.  Acalnat  whom  action   to  be  brought. 

1698.  Who  may  be  joined  as  defendants. 

1699.  Id.;  where  defendants  claim  in  Bereralty. 

1600.  Damages  may  be  recovered ;  how  estimatod. 

1601.  Id.;  in  action  against  alienee  of  husband, 

1602.  Id.;  where  several  parcels,  etc. 

1608.  Id.;  against  heirs,  etc..  aliening  land. 
1604.  Action  barred  by  assignment  of  dower. 
1606.  OolluBlve  recovery  not  to  prejudice  infant. 

1606.  Complaint. 

1607.  Interlocutory  judgment  for  admeasurement. 

1608.  Oath  of  commissioners,  etc.;  removal ;  filling  Tacancj. 

1609.  Dower,  how  administered. 

1610.  Beport  thereupon. 

1611.  Setting  aside  report. 

1612.  Fees  and  ezpensea. 
1618.  Final   judl^ent. 

1614.  Plaintiff  may  recover  sum  awarded;  court  may  modify  jodgmsMt 
1616.  Junior  incumbrancers;   not  affected  by  admeasurement. 

1616.  Appeal  not  to  stay  execution,  if  undertaking  is  given. 

1617.  Plaintiff  may  consent  to  receive  a  gross  sum. 

1618.  Defendant  may  consent  to  pay  It;  proceedings  tberespoB 

1619.  Interlocutory  judgment  for  sale. 

1620.  Id.;  directing  a  part  to  be  laid  off. 

1621.  Liens  to  bf  ascertained. 

1622.  Id.;  payment  of;  or  sale  subject  to. 
1628.  Report  of  sale. 

1624.  Final  judgment  thereon. 

1628.  Certain  provisions  of  article  second  made  applieable. 

I  1886.  [Am'«,  1882.]    Limltatiom  of  action  for  dower. 

An  action  for  dower  must  be  commenced  by  a  widow,  withiii 
twenty  years  after  the  death  of  her  hnsband;  but  if  ahe  is,  at 
the  time  of  his  death,  either: 

1.  Within  the  age  of  twenty-one  years;  or 

2.  Insane;  or 

3.  Imprisoned  on  a  criminal  charge,  or  in  ezecntion  npon  con- 
Taction  of  a  crinoinal  offence,  for  a  term  less  than  for  life; 

The  time  of  such  a  disability  is  not  a  part  of  the  time  limited 
by  this  section.  And  if  at  any  time,  before  such  claim  of  dower 
has  become  barred  by  the  above  lapse  of  twenty  years,  the  owner 
or  owners  of  the  lands  subject  to  such  dower,  being  in  possession, 
shall  have  recognized  such  claim  of  dower  by  any  statement 
contained  in  a  writing  under  seal,  subscribed  and  acknowledged 
in  the  manner  entitling  a  deed  of  real  estate  to  be  recorded,  or 
if  by  any  judgment  or  decree  of  a  court  of  record  within  the 
same  time  and  concerning  the  lands  in  question,  wherein  such 
owner  or  owners  were  parties,  such  right  of  dower  shall  have 
been  distinctly  recognized  ns  a  subsisting  claim  against  said 
lands,  the  time  after  the  death  of  her  husband,  and  previous 
to  such  acknowledgment  in  writhng  or  such  recognition  by 
judgment  or  decree,  is  not  a  part  of  the  time  limited  by  this 
section. 

1  R.  B.  742,  §  18  (1  Edm.  603). 

S  1597.  Airalnst  whom  aetlon  to  bo  Ikroiiirht. 

Where  the  property,  in  which  dower  is  claimed,  is  actnallj 
occupied,  the  occupant  thereof  must  be  made  defendant  in  the 
action.    Where  it  is  not  so  occupiod.  the  action  must  be  ')raai^ht 
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against  some  person  exetclsliiff  acts  of  ownership  thereupon,  or 
claiming  title  thereto*  or  an  interest  therein,  at  the  time  of  the 
commencement  of  the  action. 
See  I  1902,  ante. 

I  1698.  [Am'dy  1913.]     Dllio  may  be  Joined  a«  aefendants. 

1.  In  either  of  jhe  cases  specified  in  the  last  section,  any 
other  person,  claiming  title  to,  or  the  right  to  the  possession  of, 
the  real  property  in  which  dower  is  claimed,  may  be  joined 
as  defendant  in  the  action. 

2.  The  people  of  the  state  of  New  Yor£  may  be  made  a  party 
defendant  in  an  action  for  dower  where  the  people  of  the  state 
of  Xew  York  have  an  interest  in  or  a  lien  upon  the  lauds 
affected  thereby,  in  the  same  manner  as  a  priyate  person,  in 
such  a  case  the  summons  must  be  served  upon  the  attorney- 
general,  who  must  appear  in  behalf  of  the  people.  But  where 
the  people  of  the  state  of  New  York  are  made  a  party  defend- 
ant, as  herein  provided,  the  complaint  shall  set  forth,  in  addition 
to  the  other  matters  recjuirod  to  be  set  forth  by  the  code  of 
civil  procedure,  detailed  facts  showing  the  particular  nature  of 
the  interest  in  or  the  lien  on  the  said  real  property  of  the  people 
of  the  state  of  ^'ew  York  and  the  reason  for  making  the  people 
a  party  defendant.  Upon  failure  to  state  sucn  facts  the  com- 
plaint shall  be  dismissed  as  to  the  people  of  tne  state  of  New 
York. 

8e«  H  452,  1503,  ante.     Am*d  L.  1913,  cb.  773.  In  effect  Sept.  1,  1913. 

I  ISOO.  Id.f  ivlfteve  defendaatii  elaiat  «n  aevetfaltr* 

In  an  action  to  recover  dower,  in  a  distinct  parcel  of  real 
property  of  which  the  plaintiflf's  husband  died  seistHl,  or  in  all 
the  real  property  which  ue  aliened  by  one  conveyance,  all  the 
persons  in  possession  of,  or  claiming  title  to,  the  property,  or 
any  part  thereof,  may  be  made  defendants,  nlthough  they 
possess  or  claim  title  to  ditt'erent  portions  thereof  in  severalty. 

I  1600.  Daniai^eM  may  lie  recovered;  hOTv  entlmated. 

Where  a  widow  recovers,  in  an  action  therefor,  dower  In 
property,  of  which  her  husband  di(»d  seized,  she  may  also  rt  cover, 
in  the  same  action,  damages  for  withholding  her  dower,  to  the 
amount  of  one-third  of  the  annual  value  of  the  mesne  profits  of 
the  property,  with  interest;  to  be  computed,  where  the  action  is 
against  the  heir,  from  her  husband's  death,  or,  where  it  is 
against  any  other  person,  from  the  time  when  she  demanded 
her  dower  of  the  defendant;  and  in  each  case,  to  the  time  of 
the  trial,  or  application  for  judgment,  as  the  case  may  be;  but 
not  exceeding  six  years  in  the  whole.  The  damages  shall  not 
include  any  tning  for  the. use  of  permanent  improvements,  made 
after  the  death  of  the  husband. 

1  B.  &  742,  il  10,  20  and  21  (1  Bdm.  604). 

I  1M1«  Id. I  Jn  aetlon  sgralnst  alienee  of  husband. 

Where  a  widow  recovers  dower,  in  a  case  not  specified  in  the 
last  iection,  she  may  also  recover,  in  the  same  action,  damages 
for  withholding  her  dower,  to  be  computed  from  the  eomnience- 
ment  of  the  action;  but  they  shall  not  include  any  thing  for  the 
usee  of  permanent  Improvements,  made  since  the  property  was 
aliened  by  her  husband.  In  all  other  respects,  the  same  must 
lie  computed  as  prescribed  in  the  last  section. 
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I  1002.  Id.  I  vrlaere  Meveral  parcel*,  ete. 

The  lusi  two  Kectiuus  do  uot  uuthorize  tlu*  recovery,  "against  a 
defendant  wbo  is  joined  with  others,  of  daniat^es  for  withholding 
dower,  in  any  portion  of  the  property  not  occupied  or  claimed 
by   him. 

See  II  1598  and  1599,  ante. 

I  1603.  Id.  I  avalitMt  heir«,  etc.,  allenlngr  land. 

Where  a  widow  recovers  dower  in  real  property  aliened  by 
the  heir  of  her  husband,  she  may  recover,  in  a  separate  action 
against  him,  her  damages  for  withholding  her  dower,  from  the 
time  of  the  death  of  her  husband  to  the  time  of  the  alienation, 
not  exceeding  six  years  in  the  whole.  The  sum  recovered  from 
him  must  be  deducted  from  the  sum,  which  she  would  otherwise 
be  entitled  to  recover  from  the  grantee;  and  any  sum  recovered 
as  damages  from  the  grantee,  must  he  deducted  from  the  sum, 
which  she  would  otherwise  be  entitled  to  recover  from  the  heir. 

1  R.  S.  743,  I  22  (1  Edm.  604). 

i  1004.  Action  barred  hy  asnlvnment  of  dourer. 

The  acceptance,  by  a  widow,  of  an  assignment  of  dower,  in 
satisfaction  of  her  claim  upon  the  property  in  question,  bars  an 
action  for  dower,  and  may  be  pleaded  by  any  defendant. 

Id.,  s  23. 

I  1006.  Collaalve  recovery  not  to  prejadlce  infant. 

Where  a  widow,  not  having  a  right  to  dower,  recovers  dower 
against  an  infant,  by  the  default  or  collusion  of  his  guardian, 
the  infant  shall  not  be  prejudiced  thereby;  jDut  when  he  comes 
of  full  age,  he  may  bring  an  action  of  ejectment  against  the 
widow,  to  recover  the  property  so  wrongfully  awarded  for  dower, 
with  damages  from  the  time  when  she  entered  into  possession, 
although  that  is  more  than  six  years  before  the  commencement 
of  the  action. 

Id.,   I  24.   am'd. 

1  ICOO.  Complaint. 

The  complaint,  in  an  action  for  dower,  must  descr«i>e  the 
property,  as  prescribed  in  section  1511  of  this  act;  and  must  set 
forth   the  name  of  the  plnintiff^s  husband. 

2  U.  S.  304,  I  10  (2  Edm.  313),  am'd.     See  i  1490,  aute. 

S  1G07.  Interlocatory  Jadvment  for  admeaaaremcnt. 

If  the  defendant  makes  default  in  appearing  or  pleading;  or 
if  the  right  of  the  plaintiff  to  dower  is  not  disputed  by  the 
answer,  or  if  it  appears,  by  the  verdict,  report,  or  decision  upon 
a  trial,  that  the  plaintiff  is  entitled  to  dower  in  the  real  property 
described  in  the  complaint,  an  interlocutory  judgment  must  be 
rendered;  which,  except  as  otherwise  prescribed  in  this  article, 
must  direct  that  the  plaintiff^s  dower  in  the  property,  particu- 
larly describing  it,  be  admeasured  by  a  referee,  designated  in 
the  judgment,  or  by  three  reputable  and  disinterested  freeholders, 
designated  therein,  as  commissioners  for  that  purpose. 

HtXKwl  on  2  R.  S.  311.  I  55;  Id.  440  (2  Edm.  320.  Gil). 

*     I    1008.    Oath    of    commissioners,    etc.i    removal  |    fllUac 
vacaaey. 

Each  of  the  commissioners,  or  the  referee,  as  the  case  requires, 
must,  before  entering  upon  the  execution  of  his  duties,  subscribe 
and  take  an  oath,  before  an  oUicer  specified  in  section  842  of  this 
act.  to  the  effect,  that  he  will  faithfully,  honestly  and  impartially 
discharge  the  trust  reposed  in  h!:n.  The  oath  must  he  filed  with 
the  clerk,   before  a  commissioner  or  a   referee  enters   upon  the 
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execution  of  his  dutii's.     The  t-oiirt   may,   at  any   time,   remove 

the   referee,  or  either  of  the  comiiiisHiouers.     if  either  of  them 

u.es,  resigns,  or  neglects  or  refuses  to  serve,  or  is  removed,  the 

court   may,   from   time   to   time,   appoint,  another  person   in   his 

place. 

2  n.  S.  489,  |g  11  and  12  (2  Edm.  512).  am'd.     Son  |  1550.  ante. 

i  ICOO.  Doiw'er,  bo^r  admeaaiireil. 

The  referee  or  the  commissioners  must  execute  their  duties  In 
the  following  manner: 

1.  They  must,  if  it  is  practicable,  and,  in  their  opinion,  for 
the  best  interests  of  all  the  parties  concerned,  admeasure  and 
lay  off,  as  speedily  as  possible,  as  the  dower  of  the  plaintiff,  a 
distinct  parcel,  constituting  the  one-third  part  of  the  real  prop- 
erty of  which  dower  is  to  be  admeasured,  designating  the  part 
so  laid  off  by  posts,  stones,  or  other  permanent  monuments. 

liL  In  making  the  admeasurement,  they  must  take  into  con- 
sideration any  permanent  improvements,  made  upon  the  real 
property,  after  the  death  of  the  plaintiff's  husband,  or  after  the 
alienation  thereof  by  him;  and,  if  practicable,  those  improvements 
must  be  awarded  within  the  part  not  In  id  off  to  the  plaintiff;  or, 
if  it  is  not  practicable  so  to  award  them,  a  deduction  must  be 
made  from  the  part  laid  off  to  the  plaintiff,  proportionate  to  the 
benefit  which  she  will  derive  from  so  much  of  those  improve- 
ments, as  is  included  in  the  part  laid  off  to  her. 

3.  If  it  is  not  practicable,  or  if,  in  the  opinion  of  the  referee 
or  commissioners,  it  is  not  for  the  best  interests  of  all  the  parties 
concerned,  to  admeasure  and  lay  off  to  the  plaintiff  a  distinct 
parcel  of  the  property,  as  prescribed  in  the  foregoing  subdivisions 
of  this  section,  they  must  rep6rt  that  fact  to  the  court. 

4.  They  may  employ  a  surveyor,  with  the  necessary  assistants, 
to  aid  in  the  admeasurement. 

2  tt.  S.  489.  i  13.  as  am'd  by  U  1869,  cb.  433,  |  1. 

S  IGIO.  Report  thereupon. 

AH  the  commissioners  must  meet  together  in  the  perform<&bce 
of  any  of  their  duties;  but  the  acts  of  a  majority  so  met  are 
valid.  The  referee,  or  the  commissioners,  or  a  majority  of  them, 
mii8t  make  a  full  report  of  their  proceedings,  specifying  therein 
the  manner  in  which  they  have  discharged  their  trust,  with  the 
items  of  their  charges,  and  a  particular  description  of  the  portion 
admeasnred  and  laid  off  to  the  plaintiff;  or,  if  they  report  that 
it  is  not  practicable,  or,  in  their  opinion,  it  is  not  for  the  best 
interests  of  all  the  parties  concerned,  to  admeasure  and  lay  off  a 
distinct  parcel  of  the  property,  of  which  dower  is  to  be  admeas- 
ured, they  must  state  the  reasons  for  that  opinion,  and  all  the 
facts  relating  thereto.  The  report  must  be  acknowledged  or 
prtived.  and  certified,  in  like  manner  as  a  deed  to  be  recorded, 
and  must  be  filed  in  the  office  of  the  clerk. 

Id.,  i   13,  am*d  by  L.  1869,  ch.  433.  S  2. 

S  101 1.  Setting  anlde  report. 

Ujwn  the  application  of  any  party  to  the  action,  and  upon 
good  cause  shown,  the  court  may  set  aside  the  report,  and,  if 
n«H."essary,  may  appoint  new  commissioners,  or  a  new  referee, 
who  must  proce<»d,  as  prescribed  in  this  title,  with  respect  to 
those  first   appointed. 

Id.,  i  16,  am'd. 

I  1B12.  Feen  nnd  expenneM. 

The  fee.H  and  expenses  of  the  commissioners,  or  of  the  referee, 
mcluding  the  expense  of  a  survey,  when  it  is  made,  must  be  taxed 
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under  the  direction  of  the  court;  and  the  amount  thereof  must 

be  paid  by  the  plaintiff,  and  allowed  to  her,  upon  the  taxation 

of  her  fosts. 

Substltutod  for  lU.,  S  25.     Seu  |  1555,  ante. 

i  1013.  Pinal  Jndffiiient. 

Upon  the  report  being  confirmed  hy  the  court,  final  judf^ment 
must  be  rendered.  If  the  referee  or  commissioners  have  admeas- 
ured and  laid  off  to  the  plaintiff  a  distinct  parcel  of  the  property, 
the  judgment  must  award  to  her,  during  her  natural  life,  the  pos- 
session of  that  parcel,  describing  it,  subject  to  the  payment  of 
all  taxes,  assessments,  and  other  charges,  accruing  thereupon 
after  she  takes  possession.  If  the  referee  or  the  commissioners 
report,  that  it  is  not  practicable,  or  that,  in  his  or  their  opinion, 
it  is  not  fop  the  best  interests  of  all  the  parties  concerned,  so  to 
admeasure  and  lay  off  a  distinct  parcel  of  the  property,  the  final 
judgment  must  direct,  that  a  sum,  fixed  by  the  court,  and  speci- 
fied therein,  equal  to  one-third  of  the  rental  value  of  the  real 
property,  as  ascertained  by  a  reference  or  otherwise,  be  paid  to 
the  plaintiff,  annually  or  oftener,  as  directed  in  the  judgment, 
during  her  natural  life,  for  her  dower  in  the  property;  and  that 
the  sum  so  to  be  paid,  be  and  remain  d  charge  upon  the  prop- 
erty, during  her  natural  life.  The  final  judgment  may  also 
award  damages  for  the  withholding  of  dower. 

Sec  2  R.  S.  4S0,  I  18,  and  L.  1809,  ch.  433,  f  3  (7  Edm.  449). 

I  1014.  Plaintiff  may  recover  mtm  Itwafdedi  court  ttay 
Itiodlfy  Jttdfruient. 

The  plaintiff  may,  from  time  to  time,  maintain  an  action 
against  the  owner,  or  a  person  who  was  the  owner  of  the  prop- 
erty, to  recover  any  instalment  of  the  sum,  so  awarded  to  her 
for  her  dower,  which  became  due  during  his  ownership,  and 
n^mains  unpaid.  Or,  if  an  instalment  remains  due  and  unpaid, 
she  may  muiutaiu  an  action  to  procure  a  sale  of  the  property, 
and  enforce  the  payment  of  the  instalments,  due  and  to  become 
due,  out  of  the  proceeds  of  the  sale.  Such  an  action  ni'^ist  be 
conducted,  as  if  the  charge  upon  the  real  property  was  a  mort- 
gage to  the  same  effect.  If,  at  any  titne,  it  is  made  to  appear  lo 
the  court,  that  the  rental  value  of  the  real  property  has  materi- 
ally increased  or  diminished,  the  court  may,  by  an  order,  to  be 
made  upon  notice  to  all  the  pNprsons  interested,  modify  the  final 
judgment,  by  increasing  or  diminlBhing  the  sum  to  be  paid  to 
the  plaintiff. 

L.  1809,  ch.  433,  f  3. 

{  1016.  Janlor  incunibrancerai  not  alTected  ht  admeaaiire' 
■lent. 

Where  a  portion  of  the  property  is  admeasured  and  Inid  off 
to  the  plaintiff  as  her  dower,  a  lien,  which  is  inferior  to  the 
plaintiff^s  right  of  dower,  attaches,  daring  the  life  of  the  plain- 
tiff, to  the  residue,  or  to  the  portion  or  share  of  the  residue 
which  was  subject  to  it,  as  if  the  i)ortion  laid  off  to  the  plain- 
tiff had  not  been  a  part  of  the  property. 

U  1870.  ch.  717.  i  2,  ani'd  by  L.  1874,  ch.  2w8  (9  Bdm.  880). 

S  1010.  Appeal  not  to  ntay  execution,  if  vMdertaktnV  la 
frlven. 

An   appeal   from  a  final  judgment*  awarding  to  the  plaintiff 

possession  of  the  part  Jidnieasured  and  laid  off  to  her>  does  not 

stay  the  execution   thereof,  un'ess  the  court,  or  a  judge  thereof, 

grants  an  order  direct  nig  such  a  stay.     Such  an  order  shall  not 

bo  granted,   if  an  undertaliing  is  given  on  the  part  of  the  re- 
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spondeDt  with  one  or  more  sureties,  approred  by  tlie  court,  or 
a  jud^e  thereof,  to  the  effect  that,  if  the  judgment  appealed  from 
is  reversed  or  modified,  and  restitution  is  awarded,  she  will  pay, 
to  the  person  entitled  thereto,  the  yalue  of  the  use  and  occupa- 
tion of  the  part  so  admeasured  and  laid  off  to  her,  or  of  the 
portiou,  restitution  of  which  is  awarded,  during  the  time  she 
holds  possession  thereof,  by  yirtue  of  the  judgment* 

L.   I860,  eb.  433,  9  4  (7  Bdm.  450).    See   U  1831,  1362.  ^ 

I  %9%79  PUUntllf  in»T  eonneiit  to  reeetve  a  arross  sum. 

In  an  action  for  dower,  the  plaintiff  may,  at  any  time  before 
an  interlocutory  judgment  is  rendered,  by  reason  of  the  defend- 
ant's default  in  appearing  or  pleading,  or,  where  nn  issue  of 
fact  is  joined,  at  any  time  before  the  commcucement  of  the  trials 
file  with  the  clerk,  a  consent  to  accept  a  gross  sum,  in  full  satis- 
faction and  discharge  of  her  right  of  dower  in  the  real  pro|K^rty 
described  in  the  oomplaint.  Such  a  consent  must  be  in  writing, 
and  acknowledged  or  proved,  and  certified.  In  like  manner  as  a 
deed  to  be  recorded.  A  copy  thereof,  with  notice  of  the  filing, 
mast  be  served  upon  each  adverse  party  who  has  appeared,  or 
who  appears  after  the  filing.  | 

li.  1870,  eh.  T17,  f  1  (7  Edm.  771).  sin'd.  ^ 

S    lOlB.  Defendant  may    consent   to   pay   it;    proceedlngps 


At  any  time  after  a  consent  is  filed,  as  prescribed  in  the  last 
section,  and  before  an  interlocutory  judgment  is  rendered,  any 
defendant  may  apply  to  the  court,  upon  notice,  for  an  order 
granting  him  leave  to  pay  such  a  gross  sura.  Thereupon  the 
court  may,  in  its  discretion,  and  upon  such  terms  as  justice  re- 
quires, ascertain  the  value  of  tho  plaintiff*s  right  of  dower  in  the 
property,  by  a  reference  or  otherwise,  anu  make  an  ordc  .\  direct- 
ing payment,  b;-  the  npplicnnt,  of  tlie  sum  30  ascertained,  within 
a  time  fixed  by  the  order,  not  exct^eding  sixty  days  after  service 
of  a  cooy  thereof;  and  directing  the  execution  by  the  phiintiff 
of  a  release  of  her  right  of  dcwer,  upon  receipt  of  the  money. 
Obedienco  to  the  order  nmy  te  enforood,  either  by  punishmv^nt 
for  contempt,  or  by  striking  out  tlie  pleading  of  the  offen«!ing 
D.irtT.  and  rendering  judgment  against  him  or  her  or  in  both 
modes. 

{  lOlO.  Interlocutory  jndiKnfcnt  for   nnlc 

Where  the  plaintiff's  consent  has  been  filed,  as  prescribed  in 
tho  last  section  but  one.  .ir.d  she  is  entitled  to  an  interlonnt.>ry 
judginnnt  in  the  action,  the  court  must,  upon  the  apnlir^-itlon  of 
either  party,  ascertain,  by  reference  or  otlierwise,  whether  Ji  di.<*- 
tin»rl  parcel  of  the  property  can  be  admeasured  and  Inil  off  to 
the  plaintiff,  as  tenant  in  dower,  without  material  injury  xo  the 
interests  of  the  parties.  If  it  anpears  to  the  court,  that  a  distinct 
parcel  cannot  be  so  admeasured  and  laid  off,  the  interlocutory 
Judgment  must,  except  in  the  rase  specified  in  the  next  section, 
dir^  that  the  property  be  sold  by  the  sheriff,  or  by  a  referee 
designated  therein;  and  that,  upon  the  confirmation  of  the  sale, 
each  party  to  the  action,  and  every  person  deriving  title  from, 
through,  or  under  a  party,  after  the  filing  of  the  judgment-roll, 
or  of  a  potice  of  the  pendency  of  the  action,'  as  prescribed  in 
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articlo  uiiitli  of  this  titlo,  bo  barred  of  and  from  any  right,  title, 
or  iiitorost  in  or  to  the  property  sold. 
L.   187U.  oh.   717,   SI   1  auU   '6,  aiu'd. 

«  1(120.  Id. I  flir^ctlnsr  a  part  to  1»e  laid  off. 

•  In  a  case  specitied  in  section  1617  of  this  act,  where  the  prop- 
erty, or  a  part  thereof,  conniHts  of  one  or  more  vacant  or  uuini- 
proved  lots,  the  plaintiff's  consent  niaj'  contain  a  stipulation  to 
take  a  distinct  parcel,  out  of  those  lots,  in  lieu  of  a  gross  sum. 
In  that  case,  the  interlocutory  judgment,  instead  of  directing  a 
sale,  may  direct  if  it  appears  to  be  just  so  to  do,  that  couiuiis- 
sioners  be  appointed  to  admeasure  and  lay  off  to  the  plaintiff  a 
distinct  parcel,  out  of  the  vacant  or  unimproved  lots;  and,  if 
there  is  any  other  property,  that  it  be  sold,  and  a  gross  sum  be 
paid  to  her  out  of  the  proceeds  thereof,  as  prescribed  in  the  next 
three  sections.  The  plaintiff's  title  to  each  distinct  parcel,  ad- 
measured and  laid  off  to  her,  as  prescribed  in  this  section,  is 
that  of  an  estate  of  inheritance  in  fee  simple.  In  admeasuring 
and  laying  off  the  same,  the  c<mimissioners  must  consider  quan- 
tity and  quality  relatively,  according  to  the  value  of  the  plain- 
tiff's right  of  dower  in  the  vacant  or  unimproved  lots,  out  of 
which  the  admeasurement  is  to  be  made;  which  must  he  ascer- 
tained, in  proportion  to  the  value  of  those  lots,  as  prescribed,  in 
the  next  three  sections,  for  fixing  a  gross  sum  to  be  paid  to  her 
out  of  the  proceeds  of  a  sale. 
Id.,  i  0. 

8  1«21.    [Am'd,   1914.1      Llenii   to   1»e   anoertalned. 

Before  an  interlocutory  judgment  is'  rendered  for  the  sale  of 
the  property,  the  court  must  direct  a  reference  to  ascertain 
whether  any  person,  not  a  party,  has  a  lien  upon  the  prop€*rty, 
or  any  part  thereof.  But  the  court  may  direct  or  dispense  with 
such  rvference.  in  its  discretion,  where  a  party  produces  a  search, 
certified  by  the  clerk,  or  by  the  clerk  and  register  as  the  case 
requires,  of  the  county  where  the  property  is  situated:  and  it 
appears  therefrom,  and  by  the  affidavits,  if  any,  produced  there- 
with, that  there  is  no  such  outstanding  lien.  Kxcept  as  other- 
wise expressly  prescribed  in  this  article,  the  proceedings  upon 
and  subsequent  to  the  reference  must  be  the  same,  as  prescrilied 
in  article  second  of  this  title,  where  a  reference  is  made  as 
prescribed  in  section  lf)61  of  this  act. 

Id..  S  2,  am'd  by  L.  1874,  ch.  258  (0  Edm.  880).  Am'd  hy  L.  1914. 
ch.  348,  lu  ofTcct  Sept.   1,   1914. 

I  1022.   Id.)   payment   of|  or  aale   aabject   to. 

Where  the  interlocutory  judgment  directs  a  sale,  if  the  right 
of  dovvep  of  the  plaintiff  is  inferior  to  any  other  lien  upon  the 
property,  the  judgment  may,  in  the  discretion  of  the  court,  direct 
that  the  jjroperty  be  sold  €»ither  subject  to  the  lien,  or  discharged 
from  the  lien;  and,  in  the  latter  case,  that  the  officer  making  the 
sale  pay  the  amount  of  the  lien,  out  of  the  proceeds  of  the  sale. 

Id.,    fi   4. 

I  ]<{:2».   Report   of  aale. 

Immediately  after  completing  the  sale,  and  executing  the  proper 
conveyance  to  the  purchaser,  the  officer  making  the  .sale  must 
make  and  file  with  the  clerk  a  report  thereof,  showing  the  name 
of  the  |)urchaser.  and  the  purchase-price  paid  by  him,  or,  if  the 
property  was  sold  :n  parcels,  the  name  of  each  purchaser,  and 
the  price  and  a  description  of  the  parcel  sold  to  him:  the  sums 
which  the  oflh-er  has  pnid  out  »»r  the  proceeds  of  the  sale,  pur- 
suant to  the  inrcHt»cutory  judgment;  the  purpose  for  which  each 
payment   was   made;   th<'  amount    and   items  of  his   fees  and  ex- 
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penses;  and  the  net  amount  of  the  proceeds,  after  deducting  the 
payments. 

L.  1870.  cfa.  717.  I  6. 

f  1634.  Final  Jnilffaient  thereon. 

Upon  confirming  the  sale,  the  court  must  ascertain,  by  a  refer- 
ence or  otherwise,  the  rights  and  interests  of  each  of  the  parties 
in  and  to  the  proceeds  of  the  sale,  and  also  what  gross  sum  of 
money  is  equal  to  the  value  of  the  plaintiff's  dower  in  the  net 
proceeds  of  the  sale,  calculated  upon  the  principles  applicable  to 
life  anuaities.  The  court  must  thereupon  render  fihaj  judgment, 
confirming  the  sale,  and  directing  that  the  gross  sum  so  ascer- 
tained be  paid  to  the  plaintiff,  in  full  sntisfnction  of  her  right  of 
dower;  and  that  the  remainder  of  the  proceeds  of  the  sale  be 
distributed  among  the  persons  entitled  thereto. 

Id.,  I  6,  am*d. 

S  182G.  Certain  provisiono  of  article  »econd  made  ap- 
plicable. 

The  provisions  of  article  second  of  this  title,  relating  to  a  sale 
made  as  prescribed  in  that  article,  and  to  tJe  distribution,  invest- 
ment, and  care  of  the  proceeds,  npply.  as  far  as  they  are  appli- 
cshle,  to  a  8«?e  made  as  prei8crih<»d  in  this  article,  and  to  the 
distribution  of  the  proceeds  of  a  Mile,  as  prescribed  in  the  last 
section. 

See  II  1680-1686.  ante. 
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ARTICI4K  FOURTH. 

Action  to  foreclose  a  mortgage. 

Sec.  .1626.  Final  Judgment;   what  to  conUln.  -      *^     *     *     ^ 

1627.  PerHon    liablo    for    mortgago    dobt    may    be    made  aefenoaot,    me^l 

wlien  people  uf  Ktate  niajr  be  loude  a  party. 
1698.  Other  actiupa  for  mortgage  debt,   Mhen  prohibited. 
1689.  Complaint   to  state   wUfthor  such   action  brought. 
1^0.  If  Judgment  rendered  therein,   execution  must  be  retUriM^ 
1081.  Notice  of  r<'n^lci)<'y  ef  action  to  bo  filed. 
1632.  Rffeet  of  cainyoyance  upou  ealo. 
163;{.  Disposition  of   surplus. 

1034.  When  complnint  to  bo  dismissed  on  parment  or  aum  flnei 
1635.  Parment   after  Judgment;    when   proceedings   to  be  itajred* 
ltl36.  When  part  only  o?  the  property  to  be  sold. 
1687.  When  the  whole  property  may  be  aold. 

i   1G2G.   Final  jtKlfvnicnt;  wliat  to  contain. 

In  an  action  to  forcr-loso  a  niortgacre  npon  real  property.  If  tli# 
Ij.uiutiff  becomes  eutitlcd  to  final  judgnient,  it  must  direct  the 
isi\\e  of  the  pr')perty  ni  ^rtu'nrecl,  c^r  of  such  part  thereof  n«?  is; 
eurticiont  to  dis:)::!rpre  tlie  mortgage  debt,  the  expenses  of  the 
sale,  and  the  costs  of  the  action. 
2  B.   S.   191,   S   151    (2  Edm.   100). 

I  1027.  [Am'd,  1899,  1908,  191],  191)S,  1910,  1917.]  P»r. 
■on  Ii«bl«  fvr  fMiotJttgaigc  <lel»|  u^uy  ue  mnile  defendAnty 
etc.;  ^Tben  people  of  atute  may  ho  made  a  party. 

1.  Any  person  who  is  liable  to  the  plaintiff  for  the  payment  of 
the  debt  secured  by  the  iuort^age  may  be  made  a  defendant  in 
the  action;  and  if  he  has  appeared  or  has  been  personally  served 
with  the  summons,  the  final  judgment  may  award  payment  by 
him  of  the  residue  of  the  debt  remaining  unsatisfied,  after  a  sale 
of  the  mortgaged  property,  and  the  application  of  the  proceeds, 
pursuant   to    the   directions    contained    therein. 

2.  The  people  of  the  state  of  New  York  may  be  made  a  party 
defendant  to.  an  action  for  the  foreclosure  of  a  mortgage  on  real 
property,  where  the  people  of  the  state  of  New  York  have  an 
interest  in  or  a  lien  on  the  said  real  property  subsequent  to  the 
lien  of  the  mortgaj?e  sought  to  be  foreclosed  in  said  action,  in 
the  same  manner  as  a  private  person.  In  such  a  case  the  sum- 
mons must  be  served  upon  the  attorney -general,  who  must  appear 
in  behalf  of  the  people,  but  where  the  people  of  the  state  of 
New  York  are  made  a  party  defendant,  as  nerein  provided,*  the 
complaint  shall  set  forth,  in  addition  to  the  other  matters 
required  to  be  set  forth  by  the  code  of  civil  procedure  detailed 
facts  showing  the  particular  nature  of  the  interest  in  or  the 
lien  on  the  said  real  property  of  the  people  of  the  state  of  Xew 
York,  and  the  reason  for  making  the  people  a  party  'defendant. 
Upon  failure  to  state  such  facts,  the  complaint  shall  be  dis- 
missed as  to  tlie  people  of  the  state  of  New  York.  The  com- 
missioners of  the  land  office,  whenever  they  deem  it  for  the 
best  interests  of  the  slate  may  order  the  treasurer,  on  the  war- 
rant of  the  comptroller,  to  pay  off  and  cancel  any  mortgage,  or 
encumbrance  or  any  amount  due  thereon  existing  on  any  lands 
belonging  to  the  state,  or  in  which  the  state  has  an  interest 
other  than  the  lien  of  a  tax  under  article  ten  of  the  tax  law, 
to  perfect  in   the  state  a   title   to  any  such  lauds  or  to  protect 
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the  Ktiite's  interests  tbereiii.  In  all  such  actions  i;\'hcrein  the 
conimissioiierft  of  the  land  r)fflce  are  so  etnpowcrcd,  tho  plaintiff 
shall  not  be  entitled  to  coats  if  the  people  of  the  state  are  made  a 
party  defendant,  unless  the  coniniissioncrs  of  tho  land  office, 
after  a  full  presentation  of  the  facts  to  thetn,  shall  have  deter- 
mined before  the  action  of  foreclosure  is  brought  aKaiust  the 
state  that  the  interests  of  the  state  did  not  warrant  their  making 
an  order  for  the  payment  or  cancellation  of  said  mortgage,  or 
.encumbrance  or  any  amount  due  thoreMn,  or  unless  the  commis- 
sioners of  the  land  ofl9ce  shall  have  failed  to  make  such  deter- 
mination within  three  months  After  such  full  presentation  of 
facts  shall  have  been  made  to  them  by  verified  statement  in 
writing,  and  duly  filed  with  the  secretary  of  said  commissioners 
at  his  office  in  the  city  of  Albany,  nor  unless  a  certified  copy  of 
the  referee's  or  sheriff's  report  of  sale  filed  in  the  action  shall 
have  first  been  duly  served  upon  the  attorney-generiil;  and  in  no 
case  wherein  the  people  are  made  a  partj'  defendant  becatise  of 
an  interest  other  than  a  lien  under  article  tert  of  the  tax  law. 
shall  any  additional  allowance  under  sections  three  thousand 
two  hundred  fifty-two  or  three  thotiaanil  two  hundred  fifty-three 
of  this  act  be  made  to  the  plaiptiff. 

SuM.  ara'd  by  L.  lOJfi.  ch.  njl,  L.  1917.  chp.  68.'»  and  77^.  In  wfTect 
Sept.  1,  1917.  The  additional  chaoir^  madt  by  L.  1917,  ch.  685  are 
not    inaerted. 

3.  In  all  cases  where,  prior  to  Septieinber  first,  nineteen  hundred 
and  eight,  the  attorney-general  shall  have  appeared  In  behalf  of 
the  people  of  this  state,  in  ah  action  for  the  foreclosure  of  a 
mortgage,  such  appearance  shall  be  as  valid  and  effectual  as 
though  chapter  two  hundred  aJid  ei^ntj'-four  of  the  laws  of  nine- 
teen hundred  and  eight  had  been  m  force  at  the  time  of  such 
appearance,  whether  such  actions  were  pending  or  concluded 
when  such  chapter  took  effect,  anything  in  such  chapter  to  the 
contrary  not>vithstanding,  provided,  however,  that  nothing  herein 
contained  shall  affect  tne  right  or  title  of  any  person  claiming 
such  real  property  under  letters  patent  issued  by.  the  people  of 
the  state,  for  a  valuable  consideration  before  this  act  shall  take 
effect. 

M.,  If  152  and  154,  and  Co.  Proc..  part  of  I  167.  L.  1899,  eb.  528;  L. 
1908,  cb.  ?84;  L.   1911,  ch.  25;  L.  1912,  <?h.  388.     In  effect  Sept.   1,   1912. 

(I  1628.  Otker  aetlon«  for  mortaraflre  debt,  whern  pro* 
hfbited. 

While  an  action  to  forecloae  a  mortgage  upon  real  property  is 
pending  or  after  final  judgment  for  the  plaintiff  therein,  no  other 
action  shall  be  commenced  or  maintained,  to  recover  any  part 
of  the  mortgage  debt,  without  leave  of  the  court  in  which  the 
former  action  was  brought. 

Id.,  I  153. 

§   1020.  Complaint  to  aiate  whether  aach  action  broasbt. 

The  complaint,  in  an  action  to  foreclose  a  mortgage  upon  real 
property,  must  state,  whether  any  other  action  has  been  brought 
to  recover  any  part  of  the  mortgage  debt,  and,  if  so,  whether 
any  part  thereof  has  been  collected. 

•Id..   {   165. 

f  IIKtO.  If  Jadgrttteht  rendered  therein,  execution  mniit  be 
feiurned. 

Where  final  judgmcmt  for  the  plaintiff  has  been  rendered,  in  an 
actKin    to    recover   any    part    (;f    the    mortgage   debt,    an    action 

3»7 


|§  1631-33  MORTGAGE.  c.  14,t.l,a.4 

shall  not  be  commenced  or  maintained  to  foreclose  the  mortgage, 
unless  an  execution  against  the  'property  ot  the  defendant  has 
been  issued,  upon  the  judgment,  to  the  sheriff  of  the  county 
where  he  resides,  if  he  resides  within  the  State,  or,  if  he  resides 
without  the  State,  to  the  sheriff  of  the  county  where  the  judg- 
ment-roll is  filed;  and  has  been  returned  wholly  or  partly 
unsatisfied. 

2  R.  S.  191,  8  156.    See  S  1432. 

S  1631.  Notice  of  pendency  of  aetlon  to  be  filed. 

The  plaintiff  must,  at  least  twenty  days  before  a  final  judg- 
ment directing  a  sale  is  rendered,  file,  in  the  clerk's  office  of  eadi 
county  where  the  mortgaged  property  is  situated,  a  notice  of  the 
pendency  of  the  action,  as  prescribed  in  section  1670  of  this  act: 
which  mnst  specify  in  addition  to  particulars  required  by  that 
section,  the  date  of  the  mortgage,  the  parties  thereto,  and  the 
time  and  place  of  recording  it. 
Co.  Proc.,  part  of  i  182.    See  Rule  60. 

1  1<)32.  ESlfeet  of  conTeyance  upon  sale. 

A  conveyance  upon  a  sale,  made  pursuant  to  a  final  Judgment, 
In  an  action  to  foreclose  a  mortgage  upon  real  property,  vtsts  in 
the  purchaser  the  same  estate,  only,  that  would  have  vested  iu 
the  mortgagee,  if  the  equity  of  redemption  had  been  foreclosed. 
Such  a  conveyance  is  as  valid,  as  if  it  was  executed  by  the  mort- 
gagor and  mortgagee,  and  is  an  entire  bar  against  each  of  them, 
and  against  each  party  to  the  action  who  was  duly  summoned, 
and  every  person  claimlpg  from,  through  or  under  a  party,  by 
title  accruing  after  the  filing  of  the  notice  of  the  pendency  of 
the  action,  as  prescribed  in  the  last  section. 

2  R.  S.  191,  S  158. 

I  1638.   [Am'd,  1808,  1916.]    Disposition  of  sarplast  dntlea 
of  olllcer  makingr  sale. 

If  there  is  any  surplus  of  the  proceeds  of  the  sale,  after  pay- 
ing the  expenses  of  the  sale,  and  satisfying  the  mortgage  debt 
and  the  costs  of  the  action,  it  must  be  paid  into  court,  for  the 
use  of  the  person  or  persons  entitled  thereto.  If  any  part  of  the 
surplus  remains  in  court  for  the  period  of  three  months,  the 
court  must,  if  no  application  has  been  made  therefor,  and  may 
if  an  application  therefor  is  pending,  direct  it  to  be  invested 
at  interest,  for  the  benefit  of  the  person  or  persons  entitled 
thereto,  to  be  ^aid  upon  the  direction  of  the  court.  Within 
thirty  days  after  completing  the  sale,  and  executing  the  proper 
conveyance  to  the  purchaser,  unless  such  time  be  extended  by 
an  order  of  the  court  entered  in  the  office  of  the  clerk  within 
said  thirty  days,  the  officer  making  the  sale  must  tile  with  the 
clerk  his  report  under  oath  of  the  disposition  of  the  proceeds  of 
the  sale,  accompanied  by  vouchers  of  the  persons  to  whom  pay- 
ments were  ordered  to  be  made. 

Where  real  property,  or  an  interest  in  real  property,  liahle 
to  be  disposed  of  as  prescribed  in  article  third  of  title  four  of 
chapter  eighteen  of  this  act,  is  sold  in  an  action  or  special 
proceeding,  or  otherwise,  to  satisfy  a  mortgage  or  other  Uen 
thereupon,  which  accrued  during  the  decedent's  lifetime,  the 
surplus  money   must  be   paid   into  the  surrogate's  court  having 
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jurisdictiou    to   isHno   letters   testamentary   op   of   administration 
upon   tlie  estate  of  the  decedent,  in  the  followini?  cases: 

1.  Where  eijchteen  months  have  not  elapsed  since  the  date 
when  letters  testamentary  or  of  administrution  were  first  issued. 

2.  Where  a  proceeding  for  a  judicial  settlement  of  the  ac- 
counts of  such  executor  or  administrator  has  been  commenced 
within  eighteen  months  from  the  date  of  the  issue  of  such 
letterti  and  is  still  pending. 

3.  Where  no  such  letters  have  been  issued  and  two  years  have 
not  elapsed  since  the  death  of  the  decedent. 

Money  paid  into  the  surrogate's  court,  as  herein  provided,  may 
be  paid  out  to  the  executor  or  administrator  of  the  decedent,  as 
directed  by  an  order  of  the  surrogate's  rourt,  to  be  accounted  for 
by  him  up<m  the  judicial  settlement  of  his  accounts;  or,  in  a 
special  proceeding  brought  for  that  purpose  in  the  surrogate's 
court,  an  order  may  be  entered  directing  distribution  to  the 
persons  entitled  thereto,  in  case  eighteen  months  have  elapsed 
since  letters  testamentary  or  of  administration  were  first  issued 
up<in  the  estate  of  the  decedent,  or.  in  case  no  such  letters  have 
been  issued,  and  two  years  have  elapsed  since  the  death  of  the 
decedent.  ♦ 

Id..   UKt  ctauae  of  |S   150.   160.     AmM  by  U  1908,  oh.  204;   L.   1015,  eh. 
643,    In   effei-t   May   14.    1915. 

1  1934.  m^'hen   complnlnt  to  be   dl«inl««ecl   on  payment  of 
uuuk  «la«. 

Where  an  action  is  brought  to  foreclose  a  mortgage  upon  real 
property,  upon  which  a  portion  of  the  principal  or  interest  is 
due.  and  another  portion  of  either  is  to  bec(une  due,  the  complaint 
must  }>e  dismissed,  without  costs  against  the  plaintitT,  jpon  the 
defendant  paying  into  court,  at  any  time  before  a  final  judgment 
directing  a  sale  is  rendered,  the  sum  due,  and  the  plaintiff's  costs. 

Id.,   I   161. 

i  163S.   Payment    after   Jnd^rmenti    when    proceedlnff«    to 
1»e  atayed. 

In  a  case  specified  in  the  last  section,  if,  after  a  final  judgment 
directing  a  sale  is  rendered,  but  before  the  sale  is  made,  the 
defendant  pays  into  court  the  amount  due  for  principal  and 
interest,  and  the  costs  of  the  action,  together  with  the  expenses 
of  the  proceedings  to  sell,  if  any,  all  proceedings  upon  the  judg- 
ment must  be  stayed;  but,  uptm  a  subse<]uent  default  in  the 
payment  of  principal  or  interest,  the  court  may  make  an  order, 
directing  the  enforcement  of  the  judgment,  for  the  purpose  of 
collecting  the  sum  then  due. 

2  B.  S.  191,  I  162. 

f  1636.  When  part  only  of  the  property  to  be  sold. 

Where  the  mortgage  debt  is  not  all  due,  and  the  mortgaged 
property  is  .so  circumstanced,  that  it  can  be  sold  in  parcels  with- 
out injury  to  the  interests  of  the  parties,  the  final  judgment  must 
direct,  that  no  more  of  the  property  be  sold,  in  the  first  pla<*e, 
than  is  sufficient  to  satisfy  tne  sum  then  due,  with  the  costs  of 
the  action  and  expenses  of  the  sale:  and  that  upon  a  subsequent 
default  in  the  payment  of  principal  or  interest,  the  plaintiff  may 
apply  for  an  order,  directing  the  sa^e  of  the  residue,  or  of  so 
much  thereof  as  is  necessary  to  satisfy  the  amount  then  due, 
with  the  costs  of  the  application  and  the  expenses  of  the  sale. 
The  plaintiff  may  apply  for  and  obtain  such  an  order,  as  often  as 
a  default  happens. 

Id.,  part  of  IS  163  and  104,  coDsolidated. 
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I  163T.  'Wben  the  vrhol^  property  atfty  be  Mold. 

If,  in  a  ease  specified  in  th*»  Inst  three  sections,  It  appears  that 
the  mort^agt'd  property  ir  so  circumstanced,  that  a  sale  of  the 
whole  will  be  most  beneficial  to  the  parties,  the  final  jndpment 
must  direct,  that  the  whole  property  be  sold;  that  the  proceeds 
of  the  sale,  after  deducting  the  costs  of  the  action,  and  tbe 
expenses  of  the  sale,  be  either  applied  to  the  satisfaction  of  the 
whole  sum  secured  by  the  mortpajre,  with  such  a  rebate  of  inter- 
est, as  justice  requires;  or  be  fii*st  applied  to  the  payment  of  the 
sum  due,  and  the  balance,  or  so  much  thereof  as  is  necessary, 
be  invested  at  interest,  for  the  benefit  of  the  plaintlfif,  to  be  paid 
to  him  from  time  to  time,  as  any  part  of  the  principal  or  interest 
becomes  due. 

Id.,  U  166  and  166,  am'd. 
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ARTICLES  FIFTHe 

Action  io  oofnpel  the  deierminaiion  of  a  claim  to  real  prnpertfin 

See.  1688.  Wbo  may  malTitain  action. 
1U3U.  Ck>iiiplaUit. 

1640.  ProctedlQ^  wheo  defendaot  denicfl  plftiDtiff's  title. 
If41.  Id.;    when   be   pleads   title. 
1642.  ProceediDgB  the  seme  as  in  ejectment. 

1043.  l*rocee<linj(f  wben  defendant  claims  in   reyerslon  or  remaindeiw 
1344.  Judgment  awarding  defendant   posseesion,   etc. 
lA4r».  Judgment  for  plaintiff. 

1046.  EfTect  of  judgment. 

1047.  Action   to  determine   widotir'a  dower.  , 
1046.  Proceedings,  If  plaintiff  admlU  defendant's  claim. 

164D.  Id.;    when  defendant's   claim   Is   denied. 
1050.  This  article  applies  to  corporations. 

1  1638.  [Am'd,  1891,  1904,  1910.1  HTlio  miir  maiatala 
action. 

Where  a  person  has  been,  or  he  and  those  whose  estates  he  has, 
have  been  for  one  year  in  possession  of  real  property,  or  of  any 
undivided  interest  therein,  claiming  it  in  fee,  or  for  life,  or  for  a 
term  of  years  not  less  than  ten,  he  may  maintain  an  action 
against  any  other  person  to  compel  the  determination  of  any 
claim  adverse  to  that  of  th^  plaintiff  which  the  defendant  makes, 
or  which  it  appears  from  the  public  records,  or  from  the  allega- 
tions of  the  complaint,  the  defendant  might  make  to  any  estate 
in  that  property  in  fee,  or  for  life,  or  for  a  term  of  years  not 
less  than  ten,  in  possession,  reversion  or  remainder,  or  to  any 
interest  in  that  property,  including  any  claim  in  the  nature  of  an 
easement  therein,  whether  appurtenant  to  any  other  estate  or 
lands  or  not,  and  also  including  any  lien  or  incumbrance  upon 
said  property,  of  the  amount  of  value  of  not  less  than  two 
hundred  and  fifty  dollars.  But  this  section  does  not  apply  to  a 
claim  for  dower. 

2  R.  S.  .^12.  I  1  (2  Edm.  S21).  as  am'd  by  Co.  Proc.,  I  440;  U  1848,  cb. 
W:  L.  1S04.  Ph.  110;  L.  1S5B,  ch.  Oil:  U  1800,  ch.  ITS?  L.  1804,  vh.  219: 
L.  1691,  du  210;  U  1904,  cb.  620;  U  1910,  oh.  Soa.    In  effect  May  2,  1010. 

i  1089.  fAm'd,  1891,  1904»  1910.]     Complaint. 

The  complaint  In  such  an  action  must  set  forth  facts  showing: 

1.  The  plaintiflTs  right  to  the  real  property;  whether  his  estate 
therein  is  in  foe,  or  for  life,  or  for  a  term  of  years  not  less  than 
tear  and  whether  he  holds  it  as  heir,  devisee  or  purchaser,  with 
the  source  froo  or  means  by  which  his  title  immediately  accrued 
to  him. 

2.  That  the  property,  at  the  commencoment  of  the  action  was, 
and,  for  the  one  year  next  preceding,  has  been  in  his  possession, 
or  in  the  pos.session  of  himself  and  those  from  whom  he  derives 
his  title,  either  as  sole  tenant,  or  as  joint  tenant,  or  as  tenant  in 
common  with  others. 

899 


1640-41  REAL  PROPERTY.  c.  14, 1. 1,  a,  5 

3.  That  the  defendant  unjustly  claims,  or  that  it  appears  from 
the  public  records  or  from  the  allegations  of  the  complaint,  that 
the  defendant  might  unjustly  claim  an  estate  or  interest  or 
easement  therein,  or  a  lien  or  incumbrance  thereupon  of  the 
character  specified  in  the  last  section. 

The  complaint  must  describe  the  property  as  prescribed  in  sec- 
tion fifteen  hundred  and  eleven  of  this  act  and  may  contain  au 
allegation  that  no  personal  claim  is  made  against  any  defendant 
other  than  a  defendant  who  shall  assert  a  claim  adverse  to  the 
claim  of  the  plaintiff  set  forth  in  the  complaint.  The  demand 
for  judgment  may  be  to  the  effect  that  the  defendant  and  *very 
person  claiming  under  him  to  bo  barrea  from,  all  claim  to  an 
estate  in  the  property  described  in  the  complaint,  or  from  all 
claim  to  an  Interest  or  easement  therein,  or  a  lien  or  incum* 
brancc  thereupon,  of  the  character  specified  in  the  last  section, 
or  it  may  combine  two  or  more  of  said  demands  with  other 
demand  for  appropriate  relief. 

Id..  8  2,  am*d.  See  Co.  Proc..  |  449:  T^  1891.  ch.  210;  L.  1004,  ch.  526; 
L.   1910,  ch.  203.     lo  efTect  May  2,   1910. 

1  1G40.  Proceedlnarii  ^vhen  defendant  denies  plalntilTa 
title. 

If  the  defendant,  in  his  answer,  puts  in  issue  the  mattera 
specified  in  subdivision  second  of  the  last  section,  and  succeeds 
upon  that  defence,  final  judgment  must  be  rendered  in  his  favor, 
dismissing  the  complaint,  and  awarding  to  him  costs  against  the 
plaintiff. 

2  B.  S.  812,  I  7,  am*d  by  L.  1855,  ch.  511. 

S   1641.   [Ani*d,  1891.1     Id.|  when  lie  pleads  title. 

The  defendant  may,  in  his  answer,  either  with  or  without  the 
defense  specified  in  the  last  section,  set  forth  facts,  showing  that 
he  has  an  estate  in  the  property  or. any  part  thereof,  adverse  to 
the  plaintiff,  in  fee,  or  for  life,  or  for  a  term  of  years  not  les« 
than  ton,*  in  possession,  reversion,  or  remainder,  as  in  a  complaint 
for  the  same  cause  of  action;  or  the  defendant  may  set  forth 
facts  showing  that  he  has  an  interest  or  an  easement  in.  or  a 
lion  or  incumbrance  upon,  said  property;  and  thereupon  he  may 
demand  that  the  complaint  be  dismissed,  or  any  judgment  to 
which  he  would  be  entitled  in  an  action  brought  by  him  to  re- 
cover that  estate  in  said  property,  or  to  enforce  in  any  manner 
the  interest  or  easement  therein,  or  the  lien  or  incumbrance 
thereupon  which  he  asserts;  or  he  may  combine  any  two  ai 
more  of  said  demands. 

L.  1891,  ch.  210. 
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f  1642.  (Am'd,  1S91.]  Proceedirss  the  flame  m  In  ejeet. 
memt. 

Where  an  issue  of  fact  is  joined  in  an  action  brought  as  pre- 
scribed in  this  article,  unless  the  defendant  merely  demands  that 
the  complaint  be  dismissed,  if  the  defendant  claims  an  estate  in 
said    property,   the   subsequent   proceedings,   including  the   trial, 
judgment  and  execution,  are  the  same  as  if  it  was  an  action  of! 
ejectment,  except  as  otherwise  expressly  prescribed  in  this  title;! 
if  the  defendant  claims  an  interest  or  easement  in,  or  a  lien  or 
incumbrance  upon,  saa.«  property,  the  subsequent  proceedings  are' 
the  same  as  if  it  was   an  action  brought  by  the  defendant  to 
establish  or  enforce  the  said  interest,  easement,  lien  or  incum- 
brance, and  the  co&rt  may  award  any  appropriate  relief  except 
as  otherwise  expressly  prescribed  in  this  title. 
U  1801,  cfa.  210. 

S  1643.  Proceedlnvfl  nvl&en  defendant  elniaui  in  reTersion 
or  remainder. 

Where  the  defendant  claims  the  property  in  question,  or  any 
part  thereof,  by  virtue  of  an  estate  in  remainder  or  reversion, 
he  need  not  establinh  a  right  to  the  immediate  possession  thereof; 
but  where  the  verdict,  report,  or  decision  finds  that  he  has  such 
an  estate,  it  must  specify  the  time  when,  or  the  contingency 
upon  which,  he  will  be  entitled  to  possession;  and  final  judgment 
to  that  effect  must  be  rendered  accordingly,  without  damages. 
In  such  a  case,  an  execution  for  the  delivery  of  the  possession 
of  the  property  may  be  issued  upon  the  judgment;  but  only  by 
the  special  order  of  the  court,  made  upon  an  application  by  the 
defendant,  or  a  person  claiming  under  him,  and  satisfactory 
proof  that  the  time  has  arrived  when,  or  the  contingency  has 
Kiappened  upon  'which,  the  applicant  is  entitled  to  possession  by 
the  terms  of  the  judgment. 

2  R.  8.  314,  316,  H  13  and  16  (2  Edm.  323),  am'd  by  L.  1855.  ch.  611. 

I  1644*  Jndirment    aivardlniy   defendant    po»»eflsiony   ete* 

Where  a  final  judgment,  in  favor  of  the  defendant,  determines 
that  he  is  entitled  to  the  immediate  possession  of  the  property, 
it  must  award  him  possession  accordingly.  The  final  judgment 
must  also  award  to  him  his  damages  for  the  withholding  of  his 
property,  as  in  an  action  of  ejectment, 
t  R.  S.  814,  315,  I  15,  am'd  as  on  page  433. 

S  1645.   [Am'd,  1891,  1010.1     Judgment  for  plaintilT. 

Final  judgment  for  the  plaintiff  must  be  to  the  effect  that  th€ 
defendant,  and  every  person  claiming  under  him,  by  title  accru* 
ing  after  the  filing  of  the  judgment-roll,  or  of  the  notice  of  the 
pendency  of  the  action,  as  prescribed  in  article  ninth  of  this  titl«b 
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be  forever  barred  from  all  claim  to  auy  estate  of  iuheritance,  oi 
for  life,  or  for  a  term  of  years  not  less  thaii  ten,  in  the  property; 
or  such  judgment  must  be  that  the  defendant  and  every  person 
clsimin)!^  under  him,  as  above  stated,  be  forever  barred  from  all 
claim  to  any  interest  or  easement  in,  or  lien  or  incumbrance  upon, 
the  said  property,  of  any  kind  or  nature  whatsoever,  or  of  auy 
particular  interest,  easement,  lien  or  incumbrance  specified  in 
said  judgment;  and  the  court  may  direct  any  instrument  pur- 
porting to  create  any  such  interest,  easement,  lien  or  ineum- 
brance  to  be  delivered  up  or  to  bo  canceled  of  record;  or  two  or 
more  of  said  forms  of  judgment  may  be  awarded  in  the  same 
action.  If  such  a  judgment  is  taken  upon  the  defendant's  default 
in  appearing:  or  pleading,  it  shall  not  award  costs  to  either  party, 
unless  it  be  taken  upon  a  default  in  answering,  after  the  decision 
of  a  demurrer  to  the  complaint.  A  defendant  againt^t  whom  no 
l)er8onal  claim  is  made  in  the  complaint  shall  not  be  entitled  to 
costs  unless  awarded  by  the  court  when  such  defendant  asserts 
in  his  answer  and  establishes  a  claim  in  said  lands  adverse  to 
the  claim  of  the  plaintiff  in  said  action. 
L.  1891.  «b.  210;  L.   1910,  ch.  2208.     In  effect  May  2.  1010. 

8  1646.   tAm'cl,  1801.1     Bffeot  of  Jadvment, 

A  final  judgment  in  favor  of  either  party.  In  an  action  brought 
as  prescribed  in  this  article,  is  conclusive  against  the  other  party, 
as  to  the  title  established  in  the  action;  and  also  against  every 
person  claiming  from,  through,  or  under  that  party,  by  title  accru- 
ing after  the  filing  of  the  judgment-roll,  or  of  the  notice  of  the 
pendency  of  the  action,  as  prescribed  in  article  ninth  of  this  title. 
A  new  trial  of  said  action  after  judgment  shall  not  be  granted 
as  a  matter  of  right,  but  the  court  may,  in  its  discretion  in  the 
interest  of  justice,  grant  a  new  trial  upon  an  application  made 
by  any  party  within  one  year  after  snid  judgment.  But  whew? 
a  defendant  is  an  infant,  an  idiot,  a  lunatic,  an  habitual  drunk- 
ard, or  imprisoned  on  a  criminal  charge  or  in  execution  upon 
conviction  of  a  criminal  offence  for  a  term  less  than  life,  the  said 
defendant  shall  have  the  right,  within  one  year  after  his  dit- 
ability  is  terminated,  to  apply  for  and  obtain  a  new  trial  of  said 
action,  and  the  representatives  of  such  a  defendant  shall  nave 
the  same  right  within  one  year  after  the  death  of  said  defendant, 
if  such  death  occurs  while  the  disability  continues.  Upon  any 
new  trial  of  an  nction,  brought  as  prescribed  in  this  article,  the 
record  of  the  evidence  given  upon  the  previous  trial,  may  be 
afl'ain  ofifered  to  the  court  by  either  party,  and  may  be  received 
in  evidence,  in  case  tUe  same  evidence  cannot  be  again  procured. 
'JlhB  courts  may  piake  siicb  rules  and  orders  as  to  preserving  the 
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record  of  the  evidence  given  in  such  actions  and  perpetuating 
tlie  proofs  produced  therein,  either  with  or  without  the  awarding 
of  any  other  relief  to  the  party  who^e  prqofa  are  so  perpetuated, 
^s  shall  be  necessary  or  proper,  and  laay  embrace  finch  directions 
iu  the  judgment* 

U  1891,  cb.  210. 

S   1«47.  [Am'd,  1891.1   Actio*  tQ  determine  widow's  dower. 

A  person  claiming,  as  owner,  an  estate  in  fee,  for  life,  or  for 
rears,  in  real  property,  may  maintain  an  action  against  a  woman, 
who  claims  to  have  a  right  of  dower  in  the  whole  or  a  part  of 
the  property,  to  compel  the  determination  of  her  claim.  But 
such  an  action  cannot  be  commeuced  until  after  the  expiration 
of  four  months  after  the  death  of  defendant's  husband.  If  the 
defendant  is  under  any  of  the  disabilities  specified  in  the  last 
section,  the  provisions  of  that  section  relating  to  new  trials  and 
to  perpetuating  proofs,  shall  apply  to  her  case. 

I^  1801.  ch.  210. 

I   1640.  Proceedinam,  If  plaintllf  admlta  defendant's  claim. 

In  an  action  brought  as  specified  in  the  last  section,  if  the 
complaint  admits  the  defendant's  right  of  dower  in  the  property 
described  therein,  or  any  part  thereof,  it  must  demand  judgment 
that  her  dower  be  admeasured.  In  that  case,  if  the  defentlant 
does  not,  by  her  answer,  set  forth  facts  showing  that  she^  is 
entitled  to  a  greater  right  of  dower,  or  another  estate  or  interest 
in  the  property,  than  is  so  admitted,  and  demand  judgment  there- 
for, as  if  she  was  the  plaintiff  in  an  action  for  dower,  the  court 
must  render  an  interlocutory  judgment,  directing  her  dower  to 
be  admeasured,  with  or  without  damages  for  its  detention,  as 
in  an  action  for  dower.  The  subsequent  proceedings  are  the 
same,  as  if  the  defendant  had,  as  plaintiff,  recovered  an  inter- 
locutory judgment  in  an  action  for  dower. 

S  1649.  Id.|  -wlien  defendant's  claim  Is  denied. 

Where  the  plaintiff  insists,  in  his  complaint,  that  the  defendant 
has  not  a  right  of  dower  in  the  property,  he  must  demand  judg- 
ment that  she  be  forever  barred  from  such  a  claim.  In  that  case, 
or  where  the  plaintiff  admits  a  right  of  dower  in  the  defendant, 
and  the  defendant  in  her  answer  demands  judgment  for  a  greater 
ri?ht  of  dower,  or  another  estate  or  interest  in  the  property, 
than  is  so  admitted,  the  provisions  of  this  article,  relating  to  an 
action  to  compel  the  determination  of  an  adverse  claim  in  fee, 
or  for  life,  or  for  a  term  of  years  not  less  than  ten,  apply  to  all 
proceedings  sabsequent  to  the  answer. 
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« 

I  lefiO.  [Am'dy  1891.]    Thla  article  applies  to  corporations. 

An  action  may  be  maintained,  as  prescribed  in  this  article,  by 
or  against  a  corporation,  or  by  or  against  an  unincorporated  asRO- 
ciation,  as  if  it  was  a  natural  person,  or  such  an  action  may  be 
maintained  by  or  against  the  receiver  or  other  successor  of  any 
such  corporation  or  association. 

U  1881.  tlu  210. 


Q.14.t.  l,a.  6      .  FOR  WASTE.  §§1661-5.'' 

ARTICLE  SIXTH. 

Action  for  waste, 

ff»e.  1651.  Who  llabic  to  action  for  waste. 

1(]52.  Action   bj  heir,  cfvisev,   or  giantor  of  rerersion. 
I(j53.  lU.;    by   waiil   ugtiiust   i;uardiiiu. 

1654.  Id.;  by  grauiee  of  leal  propeity,  sold  ander  executtnn. 

1655.  Judgment   in  action  against  teuunt  uf  puriicular  esune. 

1656.  Action  against  Joint  tunaut  or  tenant  in  common. 

1657.  Id.;  interlocutory-  Judgment  for  partition. 

1^8.  Id.;  damrges  to  be  deducted  from  defendant's  share. 
1659.  View;  wben  not  necessary;  wlieu  and  bow  made. 

y  '1091.  'Wi&o  licble  to  action  for  ^raate. 

An  action  for  waste  lies  agninst  a  tenant  by  the  cnrtesy,  in 
dower,  for  life,  or  for  yoars,  or  the  assignee  of  such  a  tenant, 
who,  during  his  estate  or  term,  commits  waste  upon  the  real 
property  held  by  him,  without  a  special  and  lawful  written  license 
sc  to  do;  or  against  such  a  tenant,  who  lets  or  grants  his  estate, 
and  still  retaining  possession  thereof,  commits  waste  without  a 
like  license. 

2  R.  8.  334,  5S  1  and  2  (2  Edm.  844). 

{  165Jt.  Aetlon  by  iKelr,  deviaee,  or  srAntor  of  reveralon. 

An  heir  or  devisee  may  maintain  an  action  for  waste,  com- 
mitted in  the  time  of  his  ancestor  or  testator,  as  well  as  in  his 
own  time.  The  grantor  of  a  reversion  may  maintain  an  action 
for  waste,  committed  before  he  aliened  the  same. 

Id.,  I  4,  am*d. 

I  1053.  Id.  I  hjr  'vrard  uiraina.t  ffUArdtaa. 

Such  an  action  may  also  be  maintained  against  a  guardian  by 
his  ward,  either  before  or  after  the  termination  of  the  guardian- 
ship, for  waste,  committed  upon  the  real  property  of  the  ward, 
during  the  guardianship. 

Id.,  part  of  I  1. 

f  1654.  Id.)  br  grantee  of  real  property  sold  vi&der  exe- 
cution* 

Where  real  property  is  sold  by  virtue  of  an  execution,  the  per- 
son, to  whom  a  conveyance  is  executed  pursuant  to  the  sale, 
may  maintain  an  action  for  waste,  committed  thereon  after  the 
sale,  against  the  person,  who  was  then  in  possession  of  the 
property. 

Id.,  f  20. 

f  1866.  Jndarment  in  action  asainat  tenant  of  particnlar 
eatate. 

Tf  the  plaintiff  recovers  in  an  action  for  waste,  other  than  an 
action  brought  as  prescribed  in  the  next  section,  the  final  judg- 
ment must  award  to  him  treble  damages.  Where  the  action  is 
brought  by  the  person  next  entitled  to  the  reversion,  and  it 
appears,  in  like  manner,  that  the  injury  to  the  estate  in  reversion 
is  equal  to  the  value  of  the  tenant's  estate  or  unexpired  term,  or 
that  it  was  done  mnliciously.  the  final  iudgment  must  also  award 
to  the  nlnintifif  the  forfeiture  of  the  defendant's  estate,  and  the 
possession  of  the  place  wasted. 

Id.,  f  10.  as  modified  by  Go.  Proc,  S  452.    See,  also,  H  1020  and  1180,  anta. 
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{  1050.  Action  aeralnat  Joint  tenant  or  tenant  in  eoninton* 

An  action  for  waste  uiuy  also  be  maintained,  by  a  joint  tenant 
or  tenant  in  common,  afirniust  bis  co-tenant,  who  commits  waste 
upon  the  real  property  held  in  joint  tenancy  or  in  common,  ii 
the  plaintiff  recovers  therein,  he  is  entitled,  at  his  election,  either 
to  a  final  judgment  for  treble  damages,  as  specilVed  in  the  last 
section,  or  to  have  partition  of  the  property,  as  prescribed  in  the 
next  two  sections. 

2  R.  S.  834,  }f  3  and  11,  coaaolidated. 

I  1057.  Id.  I  interloctttoryr  Jad^ntent  for  partition. 

Where  the  plaintiff  elects  to  have  partition,  as  prescribed  in  the 
last  section,  if  the  pleadings,  verdict,  report,  or  decision,  do  not 
determine  the  rights  and  interests  of  the  several  parties  in  the 
propertjV  so  held  in  joint  tenancy  or  in  common,  the  court  must 
ascertam  them,  by  a  reference  or  otherwise.  If  it  appears  that 
there  are  persons,  not  parties  to  the  action,  who  must  nave  been 
made  parties  to  an  action  for  the  partition  of  the  property,  they 
must  be  brought  in  by  supplemental  summons,  and,  if  necessary, 
supplemental  pirn  dings  must  be  made.  When  the  rights  and 
interests  of  all  the  parties  are  ascertained,  an  interlocutory  Judg- 
ment for  the  partition  or  sale  of  the  property  must  be  rendered, 
and  the  subsequent  proceedings  thereon  must  be  the  same,  as  in 
an  action  for  the  partition  of  the  property,  except  as  otherwise 
prescribed  in  the  next  section. 

Id.,  ii  1£,  13  and  14,  and  part  of  i  17.  consolidated  and  ain*d. 

i  1058.  Id.;  damaarea  to  be  deducted  from  defendant** 
■hare. 

The  plaintiff  may  elect  to  take  final  judgment  for  the  single 
damages  awarded  to  him,  or  that,  in  making  the  partition,  or  in 
dividing  the  proceeds  of  a  sale,  so  much  of  the  share  of  the  de- 
fendant in  the  real  property,  or  the  proceeds  thereof,  as  will  be 
sufficient  to  compensate  the  plaintiff  for  his  single  damages,  and 
the  costs  of  the  action,  other  than  the  expenses  of  making  the 
partition  or  sale,  he  laid  off  or  paid,  as  the  cnse  may  ba  to  the 
plaintiff.  The  residue  of  the  property  or  proceeds,  not  Inid  off  or 
distributed  to  the  plaintiff  or  the  defendant,  must  be  laid  off  or 
paid  to  the  persons  entitled  thereto,  according  to  their  respecUve 
rights  and  interests. 

Id.,  ii  16,  16,  and  last  clauaa  of  S  17.  «in'd. 

i  lOSO.  Vie^f  I  wlaen  not  necessary  $  ^vhen  and  l&oir  made. 

In  an  action  for  waste,  it  is  not  necessary,  either  upon  the 
execution  of  a  writ  of  inquiry,  or  upon  the  trial  of  an  issue  of 
fact,  that  the  jury,  the  judge,  or  the  referee,  should  view  the  prop- 
erty. Where  the  trial  is  by  a  referee,  or  by  the  court  without  a 
jury,  the  referee  or  the  judge  may,  in  his  discretion,  view  the 
property,  nnd  dirpct  the  attorneys  for  tjie  partips  to  attend  accord- 
ingly. \n  any  o  ber  case,  the  conrt  may,  in  its  diacretion,  bj  ardef. 
direct  a  view  by  toe  jury. 

flBbstltBted  for  Id.,  ptrt  ^f  ||  8  aod  la 
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Actum  for  a  nuisance. 

See.  16eQ.  When    actioo    may   be    brought. 
1061.  Defendants  thcreia. 

1662.  FlDAl  ^udfnnf^nt. 

1663.  Application  of  this  article. 

{  lOOO.   When  action  mny  be  brotiflrlit. 

An  action  for  u  uuibttiice  may  be  maintnined  in  aaj  case,  where 
such  an  action  might  have  been  maintained  under  the  laws  in 
force,  immediately  be  fore, this  act  takes  effect. 

2  R.  8.  332,  I  1  (2  Edm.  348),  and  Co.  Proc.,  ft  454. 

S  16G1.  Defendant*  tlierein. 

A  person  by  whom  the  nuisance  has  been  erected,  and  a  person 
^o  whom  the  real  property  has  been  transferred,  may  be  joined  as 
defendants  in  such  an  action. 

Id..  I  2. 

i  166^  Fln«l  JndvBient. 

A  final  judfirment  in   favor  of  the  plaintiff,  may  award  him 
damagres,  or  direct  the  removal  of  the  nuisance,  or  both. 
Id.,  9  7.  am*d  by  Co.  Proc..  i  454. 

f  leeS.  AppIicnU«B  of  this  Article. 

This  article  doen  not  affect  an  action,  wherein  the  cofrnpUint 
demands  JndgmeBt  for  a  sum  of  money  only* 
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ARTICLE!  BIGHTH. 

Other  actions  relating  to  real  property, 

SeCi  1664.  OertalD  pertons  holding  over  deemed   trespaMen.    Action  npAsA 
them. 
1666.  Reyeroloner,  etc.,  may  maintain  action. 

1666.  Joint  tenant,   etc.,  may  maintain  action  agaiuit  liiB  co-tenant- 

1667.  Action   for  cutting,    etc.,    trees. 

1G68.  Id.;  when  treble  damages  may  be  recovered. 
1U60.  Treble  damages  for  torclble  entry  or  detainer. 

%  1G04.  Certain  person*  holdlnv  oyer  deenieil  tre«yik»iiers> 
Action  nirnluMt  tliem. 

A  person  \ii  possession  of  real  property,  as  guardian  or  trustee 
for  an  infant,  or  having  an  estate  deterniiu.-ible  upon  one  or  more 
lives,  who  holds  over  and  continues  in  possession,  after  the  de- 
termination of  his  trust  or  particular  estate,  without  the  exprusb 
consent  of  the  person  then  immediately  entitled,  is  a  trespasser. 
An  action  may  be  maintained  against  him,  or  his  executor  or 
administrator,  by  the  person  so  entitled,  or  his  executor  or  admin- 
istrator, to  recover  the  full  value  of  the  profits,  received  during 
the  wrongful  occupation. 

1  B.  8.  740,  S  7  (1  Bdm.   700). 

I  1666.  UeTeraloner,  etc.»  may  maintain  action. 

A  person,  seized  of  an  estate  in  remainder  or  reversiou,  may 
maintain  an  action  founded  upon  an  injury  done  to  the  inherit- 
ance, notwithstanding  any  intervening  estate  for  life  or  for  years. 

Id..  9  8. 

1  1606.  Joint  tenant,  etc.,  may  maintain  action  agniinst 
hi*  co-tenant. 

A  joint  tenant  or  a  tenant. in  common  of  real  property,  or  bU 
executor  or  administrator,  may  maintain  an  action  to  recover  his 

i'ust  pi-oportion  against  his  co-tenant,  who  has  received  more  than 
lis  own  just  proportion,  or  against  his  executor  or  administrator. 

Substltnted   for   Id.,   I  9. 

i  1667.  Action  for  cnttinff,  etc.,  trees. 

If  any  person  cuts  down  or  carries  off  any  wood,  undprwood. 
tree,  or  timber,  or  girdles  or  otherwise  despoils  a  tree  on  the  land 
of  another,  without  the  owner's  leave;  or  on  the  common,  ur 
other  land,  of  a  city,  village,  or  town,  without  having  rijrht  or 
privilege  in  those  lands,  or  license  from  the  proper  oflBcer;  an 
action  may  be  maintained  against  him,  by  the  owner,  or  the  cityi 
vUlage,  or  town,  as  the  case  may  be. 

2  B.  S.  338.  i  1  (2  Edm.  849).  am*d. 

I  1668.  Id.  I  -when  treble  damaffea  may  be  recovered. 

In  an  action  brought  as  prescribed  in  the  last  section,  the 
plaintiff  may  state  in  his  complaint  the  amount  of  his  dn mages, 
and  demand  judgment  for  treble  the  sum,  so  stated.  Thereiipftn, 
if  the  inquisition,  or,  whore  isssues  of  fact  are  tried,  the  vornict, 
report  or  decision,  awards  him  any  damages,  he  is  entitled  to 
judgment  for  treble  the  sum  so  awarded,  except  that  in  either  of 
the  following  cases,  judgment  must  be  rendered  for  siAgw 
damages  only 
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1.  Where  the  yerdict,  report,  or  decision  finds  affirmatirely  that 
the  injury,  for  which  the  action  was  brought,  was  casual  and 
involuntary;  or  that  the  defendant,  when  he  committed  the  injury, 
had  probable  cause  to  believe  that  the  land  was  his  own. 

2.  Where  the  defendant  has  pleaded,  and  the  verdict,  report,  or 
decision  finds  affirmatively,  that  the  injury,  for  which  the  action 
was  brought,  was  committed  by  taking  timber,  for  the  pur- 
pose of  making  or  repairing  a  public  road,  or  a  public  bridge,  or 
by  taking  any  wood,  underwood,  or  tree,  for  a  like  purpose,  by 
authority  of  a  conitnissioner  or  overseer  of  highways. 

2  R.  S.  838,  Si  2  tnd  8,  tnd  part  of  f  1. 

S  1G09.  Treble  damaves  tor  foreible  entry  or  detainer. 

If  a  person  is  disseized,  ejected,  or  put  out  of  real  property,  in 
a  forcible  manner;  or  after  he  has  been  put  out,  is  held  and  kept 
out.  by  force,  or  by  putting  him  in  fear  of  personal  violence,  he  is 
entitled  to  recover  treble  damages,  in  an  action  therefor  against 
the  wrong-doer. 

Id.,  f  4.  am'd.   See  |  1184,  sate. 
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ARTICLE   NI^TH. 

Provisions  applicable  to  ttro  or  more  of  the  actions  specified  in 

this  title. 

Sec.   1670.  Notlcp  of   porifloncy  of  action  by   plaintiff. 

1671.  Effect  of   notke. 

1072.  Notice  to  bf  recorded  and  indexed. 

1673.  JSotice  of  peiuieuoy  uf  aetiou  by   defendant. 

1074.  When  out!  how  uotlfi?  may  he  ctincelliHl. 

1075.  Whon   nn'l    how  conrt   may   ct>ni|iel   delivery  of  pfittBoflslon   of   rMil 

propiTty   to   pnrrhaser. 

1076.  Upon  Hale  of  n'al  proiierty,  officer  to  pay  taxes,  etc. 

1677.  JiKlgnueni   to  be  entered  In  c*ounty  where  real  proiierty  la  sltuAted* 

1078,  Sale;  notice  of:  bow  cgiiducted. 

1670.  Ptirt'hasos  by.  certain  offlfcrs  prohibited.      Penalty. 

16H0.  ReverFioner.  elc,  may  brinr  actlod  after  tenant'a  default. 

1681,  Defendant,    how   pi'evented   from   cnmmlttinis  waste,   etc, 

1082.  Wheh  order  for  survey  may  be  made. 

16S3.  Contents  and  sor%'ice  of  order. 

1684.  Authority  of  party  ubder  ord<»r. 

168!5.  Liability   of  piinhaKor.    pending  an   action. 

1686.  Infant  may  maintain,  etc..  real  action  in  hla  own  name. 

1887.  Joinder  of  real  actions  with  others. 

1688.  \^"hen  pnt'cial   nrociwdin*?  to  re<'0vt»r  real   property  not  allowed. 

f  14I70.  [Am*d,  1904.J  Notice  ot  pendency  of  action  by 
Vlalntiir. 

la  an  aetiou  brought  to  recoyer  a  judgment  affecting  the  title 
to,  or  Ihe  possession,  use,  or  enjoyment  of,  real  property,  if  the 
complaint  is  verified  the  plaintiff  may,  when  he  files  his  com- 
plaint, or  at  any  time  afterwards  before  final  judgment,  file,  in 
the  clerk's  ofiice  of  each  county  where  the  property  is  situated, 
a  notice  of  the  pendency  of  the  action,  stating  the  names  of  the 
parties,  and  the  object  of  the  action,  and  containing  a  brief  de- 
scription of  the  property  :n  that  county,  affected  thereby.  Such 
a  notice  may  be  filed  with  the  complaint,  before  the  service  of 
the  summons;  but,  in  that  case,  personal  service  of  the  summons 
must  be  made  upon  a  defendant,  within  sixty  days  after  the 
filing,  or  else,  before  the  expiration  of  the  same  time,  publication 
of  the  summons  must  be  commenced,  or  service  thereof  must  bo 
made  without  the  state,  pursuant  to  an  order  obtained  therefor, 
as  prescribed  in  chapter  fifth  of  this  act. 

Sw»  To.  Proc..  I  132;  see,  {  1631,  also  f  1673.  iwst;  L.  1904,  ch.  518.  1q 
eiTect  Sipt.    1,    1904. 

g    1071.    [AMi*d,   lS)On.]     Kffect  of   notice. 

Whort'  a  iiutioe  of  tht»  pcudeney  of  an  action  may  b;»  nleil,  as 
proscribed  in  the  last  stntion,  the  pei  Imiy  of  the  action  is  con- 
structive notice,  from  the  time  of  yo  tiliii;;  the  notice  t;iuy,  lo 
a  purchaser  or  incumbrancer  of  the  property  atiecied  iheitby, 
from  or  against  a  defendant,  with  respect  to  whom  the  imtice  is 
directed  to  be  indexed,  as  prescribed  in  the  next  section.  A  per- 
son, whose  conveyance  or  iucuiubrance  is  subsecjuently  executed, 
or  subsequently  recorded,  is  bound  by  all  proceedmgs  taken  in  the 
action,  after  the  filing  of  the  notice,  to  the  same  extent  as  if  he 
was  a  party  to  the  action.  In  any  action,  other  than  an  action  to 
foreclose  a  mortgage  or  for  the  partition  of  real  property  or  for 
dower,  in  which  a  notice  of  the  pendency  thereof  hns  been  filed, 
and  in  which  it  sb.all  aiMM»ar  to  the  court  upon  b  motion  made  ns 
hereinafter  provided,  that  adequate  relief  can  bo  secured  to  the 
plaintiff  bv  a  dep<»sit  of  money,  or  in  the  discretion  of  the  court 
by  the  giving  of  an  undertaking,  ns  hereinafter  provided,  where 
the  cancellation  of  such  notice  is  not  otherwise  expressly  provided 
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for  or  regulated,  any  defendant  or  any  other  person  having  an 
intereHt  in  the  property  affected  by  the  action,  may  apply  for  the 
oancelUtiuQ  of  suoh  notice.    Bucb  applicatiou  ehaU  be  by  motion 
made  in  the  action  upon  notice,  to  be  directed  and  approved  by 
the  court,  to  all  the  parties  to  the  action  and  to  such  other  per- 
sons as  the  court  may  direct.    If  the  court  on  the  hearing  of  the 
motion  shall  decide  that  adequate  relief  can  be  secured  to  the 
plaintiff  and  that  the  case  is  one  in  which  the  judgment  sought 
to  be  enforced  against  the  real  property  mentioned  in  said  noticu 
of  pendency  of  action  may  be  secured  by  the  deposit  of  the  amount 
claimed  or  by  the  giving  of  an  undertaking,  the  court  may  make 
an  order  directing  that  the  applicant  make  a  deposit  in  court  of 
a  sum  of  money,  or  in  the  discretion  of  the  court,  give  an  under- 
taking with  at  least  two  sufficient  sureties  for  the  payment  of 
any  amount  which  the  party  filing  such  notice  of  pendency  of 
action,  or  any  other  party  to  the  action  claiming  ap  interest  or 
lien  ui)on  such  real  property  niay  recover  in  the  action,  and  will 
pay  the  judgment  sought  to  be  enforced  against  said  real  property. 
in  the  event  that  a  final  judgment  shall  be  recovered  therein  and 
conditioned  for  the  performance  of  such  other  terms  as  the  court 
may  direct,  and  that  thereupon,  and  upon  such  other  terms,  if 
any,  as  the  court  shall  deem  equitable,  an  order  be  made  can- 
celling such  notice  of  record.     The  sum  required  to  be  paid  into 
court  or  the  amount  of  the  undertaking,  shall  be  at  least  the 
amount   claimed   by   the  plaintiff  or  the   value  of   the  property 
affected   by  the  action  or  the  interest  of  the  party  filing  such 
notice  therein,  with  interest  and  costs,  and  If  the  court  allow  an 
undertaking  to  be  given,  a  copy  thereof  with  notice  of  filing  of 
the  same,  shall  be  served  upon  the  attorney  for  the  plaintiff  and 
upon  such  other  parties  as  tne  court  may  direct  and  notice  of  not 
less  than  two  days  of  the  justification  of  the  sureties.     Upon  the 
deposit  of  the  sum  required  into  court,  or  if  an  undertaking  Is 
given,  upon  the  approval  of  such  undertaking  by  the  court  or  a 
judge  thereof  and  the  compliance  with  such  other  terms  as  may 
have  beon  imposed,  the  court  may  direct  that  the  notice  of  pen- 
dency of  action  be  cancelled  of  record  by  a  particular  dork  or  by 
nil   tne  clerks  with  whom  it  is  filed  and  recorded,  which  cancel- 
lation tnnst  bo  made  by  a  note  to  that  effect,  on  the  margin  of 
the  record,  referring  to  the  order.     TTnless  the  order  is  entered 
in  the  same  clerk's  office,  a  certified  copy  thereof  must  be  filed 
therein,   before  the  notice  is  cancelled.     After  a  notice  of  pen- 
dency  of  action  has  been  cancelled   as  herein  provided,   neither 
the  proceedings  in  the  action,  nor  any  judgment  which  may  be 
rendered  therein,  shall  affect  the  real  property  described  in  any 
notice   of   pendency   which   has  been   cancelled   pursuant   to  the 
provisions  of  this  section. 
Cb.    Proc.,  8  132;  L.  1005,  ch.  00.    In  eff^'ct  Sept.  1.  1905. 

f  IBTt'^m*    [A4d^4»   l&tO.]     Fevsopa   1m««fl   by  Judgment   1» 
certain  actlona. 

In    an   action  or  proceeding  specified  in   articles  second,  third 

or    fourth    of   this   title,    all   the   proceedings   and   the  judgment 

shall  bind,  in  addition  to  the  persons  who  are  bound  pursuant  to 
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the  provisions  of  section  sixteen  hundred  and  seventy,  all  per- 
sons who  acquire  inchoate  dower  in  the  real  property  described 
in  the  notice  of  pendency  of  the  action  after  the  filing  of  such 
notice  and  also  all  persons  born  between  the  filing  of  such 
notice  of  pendency  of  action  and  the  entry  of  judgments  in  such 
action  who  would  have  been  bound  by  such  proceedings  if  bom 
after  such  judgment;  provided  the  court  may  in  its  discretion  at 
any  time  before  final  judgment  allow  any  such  person  to  inter- 
vene or  may  require  that  he  be  brought  in  as  party,  or  may 
make  such  other  order  or  provision  for  the  protection  or  recog- 
nition of  his  rights  as  justice  may  require  and  the  circumstances 
of  the  case  permit.  In  admitting  such  new  party  or  requiringr 
such  new  party  to  be  brought  in  the  court  may  give  or  refuse 
leave  to  answer;  may  permit  or  direct  that  the  answer  of  any 
other  defendant  or  defendants  stand  as  his  answer;  may  direct 
that  the  action  retain  its  place  on  the  calendar;  may  require  or 
dispense  with  the  appointment  of  guarcKan  ad  litem;  may  allow 
a  new  trial  or  any  re-hearing;  or  direct  that  all  or  any  part  of 
the  proceedings  stand  and  bind  such  new  party  or  make  or 
impose  any  other  provision,  term  or  condition  that  to  the  court 
may  seem  proper. 
Added  bj  L.  1916.   cb.  518,  in  cflFecl'  Sept.  1.  1916. 

I  1672.   LAm'dy  1018.]    Notice  to  be  recorded  and  indexed. 

Each  county  clerk  with  whom  such  a  notice  is  filed,  must  im- 
mediately record  it  in  a  book  kept  in  his  office  for  that  purpose, 
and  index  it  to  the  name  of  each  defendant,  specified  in  a  direc- 
tion, appended  at  the  foot  of  the  notice,  and  subscribed  by  the 
attorney  for  the  plaintiff.  The  notice  filed  in  partition  suits  mast 
be  indexed  against  the  name  of  each  plaintiff  and  of  each 
defendant  having  any  interest  or  estate  in  the  premises.  The 
expense  of  procuring  a  new  book,  when  necessary,  must  be  paid 
out  of  the  county   treasury,  as  other  count)'  charges. 

U   1864,   ch.   S3,    ii   1   and  3    (6  Bdm.   231).     Am'd  by   L.   1013.   ch.    69. 
In  effect  Sept.  1,  1913. 

I   1678.  Notice  of  pendency  off  net  ion  by  deffendant. 

Where  a  defendant  sets  up  in  his  answer  a  counterclaim,  upon 
which  he  demands  an  affirmative  judgment  affecting  the  title  to, 
or  the  possession,  use,  or  enjoyment  of,  real  property,  he  may, 
at  the  time  of  filing  his  answer,  or  at  any  time  afterwards  before 
final  judgment,  file  a  like  notice.  The  last  three  sections  apply 
to  such  a  notice.  For  the  purpose  of  such  an  application,  the 
defendant  filing  such  a  notice  is  regarded  as  a  plaintiff,  and  the 
plaintiff  is  regarded  as  a  defendant. 

Co.  Proc.,  I  132,  in  part.    See  {  1670.  ante. 
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I  ie74.   [ABi*d,    18I>8«1      "Wlieii    aad    how    notlee    nAr    be 
cancelled. 

After  the  action  is  tiettled,   discontinued,   or  abated,  or   final 
indgment  is  rendered  therein  against  the  party  filing  the  notice, 
and  the  time  to  appeal  herefrom  has  expired,  or  if  a  plaintiff 
filing  the  notice  unreasonably  neglects  to  proceed  in  the  action, 
the  court   may,   in  its  discretion,   upon   the  application   of   any 
person  aggrieved,  and  upon  such  notice  as  may  be  directed  or 
approTed  by  it,  direct  that  a  notice  of  the  pendency  of  an  action, 
filed  as  prescribed  in  the  last  four  sections,  be  cancelled  of  record 
by  a  particular  clerk,  or  by  all  the  clerks,  with  whom  it  is  filed 
and  recorded.     The  cancellation  must  be  made  by  a  note  to  that 
effect,  on  the  margin  of  the  record,  referring  to  the  order.     Unless 
the  order  is  entered  in  the  same  clerk's  office,  a  certified  copy 
thereof  must  be  filed  therein,  before  the  notice  is  cancelled.     In  a 
judgment  creditor's  action,  the  court  may,  at  any  stage  of  the 
proceeding,  upon  notice  to  the  plaintiff  or  to  the  judgment  creditor 
to  be  affected  thereby,  direct  that  a  notice  of  the  pendency  thereof 
be  cancelled,   upon   payment  into   court   of   the   amount   of   the 
judgment  or  judgments  sought  to  be  enforced   in  such  action, 
together   with   the   accrued    interest   and   such   sum    in   addition 
thereto  as  the  court  may  deem  sufficient  to  cover  interest  likely  to 
accrue  during  the  pendency  of  the  action  and  costs.     Or,  in  lieu 
thereof,   the  court  may,  in  its  discretion,  order  that  an  under- 
taking be  given  in  a  sum  double  the  ajnount  of  the  judgment  or 
judgments  sought  to  be  enforced,  with  two  sufficient  sureties  to 
be  approved  by  the  •<!ourt  or  a  judge  thereof,  conditioned  that  the 
defendant  or  defendants  applying  therefor  will  pay  the  judgment 
or  judgments  sought  to  be  enforced  against  said  property,  with 
interest  and  costs  in  the  event  that  a  final  judgment  shall  be 
entered  in  such  judgment  creditor's  action  in  favor  of  the  judg- 
ment creditor  or  creditors  to  the  effect  that  such  real  estate  was, 
at  the  time  of  the  filing  of  said  notices  of  pendency  of  action, 
equitably  chargeable  therewith.     A  copy  of  said  undertaking,  with 
notice  of  the  filing  of  the  same,  shall  be  served  upon  the  attorney 
for  the  judgment  creditor,  and  notice  of  not  less  than  two  days 
of  the  justification  of  tlie  sureties.     Upon  the  approval  of  such 
andertaking  by  the  court  or  a  judge  thereof,  the  court  may  direct 
that  the  notice  of  pendency  of  action  be  cancelled  of  record,  in  the 
manner  above  provided.     Where  a  judgment  creditor's  action  is 
broueht  by  the  plaintiff  as  well  on  his  own  behalf  as  on  behalf  of 
such  other  creditors  as  may  come  in  and  contribute  to  the  expense 
of  such  action,  notice  of  the  application  to  cancel  such  lis  pendens 
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afa4ll  be  giv«B,  at  well  to  the  plaintiff  as  to  auch  other  judgment 
creditors  as  shall,  before  the  service  of  the  notice  of  motion  or 
order  to  show  cause,  have  serred  upon  the  attorney  appearing  for 
the  defendant  in  whose  name  the  title  shall  stand  at  the  time  of 
the  commencement  of  the  action  a  notice  to  the  effect  that  sach 
judgment  creditor  elects  to  come  in  and  contribute  to  the  expenses 
of  such  action,  which  notice  shall  also  describe  the  judgment  by 
ghring  the  name  of  the  court  in  which  was  recovered  such 
recovery  and  the  amount  thereof,  and  shall  be  accompanied  by  an 
affidavit  of  the  judgment  creditor  or  his  attorney  to  the  effect  that 
such  judgment  has  been  duly  docketed,  giving  the  date  and  place 
of  such  docket,  and  that  an  execution  has  been  issued  thereon  to 
the  sheriff  of  the  proper  county  and  has  been  returned  unsatisfied, 
and  the  amount  claimed  to  be  due  thereon.  In  such  case  the 
court  shall  provide  for  like  deposit  or  like  security,  as  the  case 
may  be,  for  the  benefit  of  the  judgment  creditor  giving  such 
notice  before  the  cancellation  of  such  notice  of  pendency  of  action. 

L.   1892.  cb.  504. 


i  lOTS.    "Wlien   aad   bow   oovrt   may   aooipel   deli'revy  el 
ifoumenmiou  of  real  pvopevty  to  yaroliaaer* 

Where  a  judgment  in  an  action  specified  in  thia  title,  allots  to 
any  persons  a  distinct  parcel  of  real  property,  or  contains  a  direc- 
tion for  the  sale  of  real  property,  or  confirms  such  an  allotment  or 
sale,  it  may  also,  except  in. a  case  where  it  it  expresaly  prescribed 
in  this  act  that  the  judgment  may  be  enforced  by  execution, 
direct  the  delivery  of  the  possession  of  the  property  to  the  person 
entitled  thereto.     If  a  party,  or  his  representative  or  successor, 

who  is  bound  by  the  judgment,  withholds  possession  from  the 
person  thus  declared  to  be  entitled  thereto,  the  court,  besides 
punishiug  the  disobedience  as  a  contempt,  may,  in  its  discretion, 
by  order,  require  the  sheriff  to  put  that  person  into  possession. 
Such  an  order  must  be  executed,  as  if  it  was  an  execution  for  the 
delivery  of  the  possession  of  the  property. 
2  R.  S.  101,  part  of  |  152  (2  Bdm.  199). 


i  1076*  Vpoa   sale  off  real  property,  officer  to  pay  taxes* 
etc. 

Where  a  judgment  rendered   in  an  action  for  partition,   for 

dower,  or  to  foreclose  a  mortgage  upon  real  property,  directs  a 

sale  of  the  real  property,  the  officer  making  the  sale  must,  out  of 

the  proceeds,  unless  the  judgment  otherwise  directs,  pay  all  taxes, 

assessments  and  water  rates,  which  are  liens  upon  the  property 

sold,   and  redeem  the  property  sold  from  any  sales  for  unpaid 

taxes,  assessments,  or  w^atcr  rates,   which  have  not  apparently 
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beeoiue  absolute.     The  sams,  neeeHsary  to  make  those  ^aymoDts 
and   redemptioDs,   are  deemed   expenses   of  the  sale,   withiu   the 
meaning  of  that  esprei^sion,  as  used  in  any  provision  of  article 
second,  third  or  fourth  of  this  title. 
L.   1S70,  eh.  717,   |  2,  modified  and  am'd.     See  Role  61. 

I   1677.     Jadffment   to  be   entered  In   county   mrhere  real 
propertT  1>  aiitiated. 

Where  real  property,  sold  by  virtue  of  a  judgment,  rendered  in 
an  action  specified  in  the  last  section,  is  situated  in  a  county, 
otJier  than  that  in  which  the  judgment  is  entered,  the  judgment 
must  be  also  entered  in  the  otfice  of  the  clerk  of  the  county 
wherein  the  property  is  situated,  before  the  purchaser  can  be 
required  to  pay  the  purchase  money,  or  to  accept  a  deed.  The 
clerk  of  the  later  county  must  enter  it  in  the  judgment-book 
kept  by  him,  upon  filing  with  him  a  copy  thereof,  certified  by  the 
clerk  with  whom  it  is  entered. 

f  1078.  [AmM,  1804,  ISOfl,  18U8,  191G,  1014l>  1917,  1U18«] 
Sale  I  notice  of;  hoiv  conducted. 

A  sale  made  in  pursuance  of  any  provision  of  this  title,  must 
be  at  public  auction  to  the  highest  bidder.  Notice  of  such  sale 
must  be  given  by  the  otficer  making  it,  as  prescribed  in  section 
fourteen  hundred  and  thirty-four  of  this  act  for  the  sale  by  the 
sheriff  of  real  property,  by  virtue  of  an  execution,  unless  the 
property  is  situated  wholly  or  partly  in  a  city,  or  in  an  incor- 
porated village  of  the  first  class  in  which  a  daily,  semi-weekly 
or  tri-weekly  newspaper  is  published,  and,  in  that  case,  by  i)ub- 
Ushin^  notice  of  the  sale  in  such  a  daily,  semi- weekly  or  tri- 
weekly paper,  at  least  twice  in.  each  week  for  three  successive 
weeks,  or  m  a  weekly  paper  published  in  a  city  or  in  such  incor- 
porated village  of  the  firat  class,  once  in  each  of  the  six  weeks, 
immediately  preceding  the  sale,  or  in  the  counties  of  New  York 
and  Kings  in  two  such  daily  papers.  If  the  property  be  situated 
in  a  city  in  which  no  newspaper  is  published,  and  there  be  an 
adjoining  city,  in  another  county,  in  which  a  newspaper  is  pub- 
lished, such  notice  may  be  published  either  twice  a  week  for  three 
suc<-essive  weeks  immediately  preceding  the  sale  in  a  daily,  semi- 
weekly  or  tri-weekiy  newspaper  of  the  latter  city  or  once  a  week 
for  six  successive  weeks  immediately  preceding  the  sale  in  a 
weekly  newspaper  of  such  city.  If  the  officer  appointed  to  make 
such  sale  does  not  appear  at  the  time  and  place  where  such  sale 
has  been  advertised  to  take  place,  then  in  that  case  the  attorney 
for  the  plaintiff  may  postpone  or  adjourn  such  sale,  not  to  exceed 
four  weeks,  dnring  which  time  such  attorney  may  make  applica- 
tion to  the  court  to  have  another  person  appointed  to  make  such 
sale.  Notice  of  the  postponement  of  the  sale  must  be  publishrd 
in  the  paper  or  papers  whereiu  the  notice  of  sale  was  published. 
The  terms  of  the  sale  must  be  made  known  at  the  sale,  and  if  the 
property,  or  any  part  thereof,  is  to  be  s<»Id  subject  to  the  ri^ht  of 
dower,  charge  or  lien,  that  fact  must  be  di'clnrcd  nt  the  tim(v  of 
the  sale.  If  the  property  consists  of  two  or  more  distinct  hii'lfi- 
ings.  farms  or  lots  they  shall  be  sold  Kcparatrly,  unless  otliorwisi- 
ordered  by  the  court:  and  provid^^d,  further,  that  where  t-,vo  or 
more  buildings  are  situated  in  the  same  city  lot,  tliey  be  sod 
togethiT. 

Am'd  by  L.  1894.  ch.  2<«:  L.  1896.  ch.  152;  L.  ISOS.  ch.  m2:  J.  Ifi"..  f>h. 
319:  L  1916,  eta  589;  L.  1917,  ch.  248;  L.  1918,  ch.  Cro.  In  ofTect  R»'.)t.  1     KMS. 
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i   lCt7!).   [Am'd,    1^16.]     Parclaases  by  certain   officers  pro- 
hibited.     Penalty. 

A  commissionor  or  other  officer  making  a  sale,  as  prescribed 
in  this  title,  or  a  guardian  of  an  infant  party  to  the  action,  shall 
not,  nor  shall  any  person,  for  his  benefit,  directly  or  indirectly, 
purchase,  or  be  interested  in  the  purchase  of  any  of  the  property 
S'ld:  except  that  a  guardian  may,  where  he  is  lawfully  author- 
ized to  do  so,  purchase  for  the  benefit  or  in  behalf  of  bis  ward. 
'I  he  violation  of  this  section,  is  a  misdemeanor;  and  a  purchase 
made  contrary  to  this  section,  is  void.  But  no  action  shall  be 
brought  for  or  in  respect  to  real  property  Ly  a  person  claimiug 
that  the  property  has  been  heretofore  sold  under  a  judgment  in 
an  action  directing  the  sale  wherein  there  were  infant  defendauts 
for  whom  a  guardian  ad  litem  had  been  appointed,  and  the 
premises  were  sold  at  public  auction  and  purchased  by  or  on 
behalf  of  such  guardian  ad  litem,  commissioner  or  other  officer 
and  where  the  deed  to  the  premises  so  purchased  hns  been 
recorded  in  the  proper  office  for  thirty  years,  unless  such  action 
shsil  be  commenced  within  six  months  after  this  act  takes  effect 

Am'd  by  L.  1916,   cb.  Tth:*,  in  eflTecl'  Sept.   1,  1916. 

f   1G80.  Reireraioner,  etc.*  may  brlns  action  after  teaaat's 
default. 

Where  a  tenant  for  life,  or  for  a  term  of  years,  suffers  judg- 
ment to  be  taken  against  him,  by  consent  or  by  default,  in  au 
action  of  ejectment,  or  an  action  for  dower,  the  heir  or  person 
owning  the  reversion  or  remainder,  may,  after  the  determination 
of  the  particular  estate,  maintain  an  action  of  ejectment  to 
recover  the  property. 
2  a.  a.  339,  i  2  (2  Bdm.  350).  am'd.     8«e  i  1688.  post. 

9  1681.     Defendant,    how^     prevented     from     contmlttlng 
waste»  etc* 

If,  during  the  pendency  of  an  action  specified  in  this  title,  the 
defendant  commits  waste  upon,  or  does  any  other  damage  to, 
the  property  in  controversy,  the  court,  or  a  judge  thereof,  may, 
upon  the  application  of  the  plaintiff,  and  due  proof  of  the  facts 
by  affidavit,  grant,  without  notice  or  security,  an  order,  restrain- 
ing him  from  the  commission  of  any  further  waste  upon  or  dam- 
age to  the  property.  Disobedience  to  such  an  order  may  be 
punished  as  a  contempt  of  the  court.  This  section  does  not 
affect  the  plaintiff's  right  to  a  permanent  or  temporary  injunc- 
tion in  such  an  action. 

2  R.  S.  336,  11  18  and  19  (2  Edm.  347). 

i   1682.  TIThen  order  for  iiarvey  may  be  oaade. 

If  the  court,  in  which  an  action  relating  to  real  property  is 
pending,  is  satisfied   that  a   Hurvey  of  any   of  the  property,  m 
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the  possession  of  either  party,  or  of  a  boundary  line  between 
the  parties,  or  between  the  property  of  either  of  theu,  and  of 
another  ix^rson,  is  necessary  or  expedient,  to  enable  either  party 
to  prepare  a  pleading,  or  prepare  for  trial,  or  for  any  other 
proceeding  in  the  action,  it  may.  upon  the  application  of  either 
party,  upon  notice  to  the  party  in  possession,  make  an  order, 
granting  to  the  applicant  leave  to  enter  upon  that  party's  prop- 
erty, to  make  such  a  surrey. 

2  B.   S.   841,   i  13  (2  Edm.   36S0.   am'd. 

I   1083.  Contents  and  servlee  of  order. 

An  order,  made  as  prescribed  in  the  last  section,  must  specify, 
by  a  description  as  definite  as  may  be,  the  property  or  boundair 
line  to  be  surveyed,  and  the  reaf  property  of  the  adverse  party, 
upon  which  it  is  necessary  to  enter  for  that  purpose.  A  copy 
thereof  must  be  served  on  the  owner  or  occupant  of  that  property, 
before  entry  thereupon. 
,    Id..  §  14,  ain^d. 

{  1684.  Authority  of  party  under  order. 

After  serving  a  copy  of  the  order,  as  prescribed  in  the  .last 
section,  the  party  obtaining  it,  his  necessarv  surveyors,  servants, 
and  agents,  may  enter,  for  the  purpose  of  making  the  survey, 
upon  the  real  property  described  in  the  order,  and  may  there 
make  the  survey;  but  each  person  so  entering  is  responsible  for 
any  unnecessary  injury  done  by  him;  and  the  party  procuring 
the  order  is  responsible  for  such  an  injury,  done  by  any  person 
so  entering. 

Id..  I  15,  am*d. 

I  108S.  Liability  of  pnrehaser,  peadlnv  an  aetloa. 

If  the  defendant,  in  an  action  of  ejectment  or  an  actic*n  for 
dower,  aliens  the  real  property  in  question,  after  the  filing  of 
a  notice,  as  specified  in  section  1670  of  this  act,  and  an  execu- 
tion against  him  for  the  plaintifiTs  damages  is  returned  wholly 
or  partly  unsatisfied,  an  action  may  be  maintained  by  the  plain- 
tifiF  against  any  person  who  has  been  in  possession  of  the  prop- 
erty, under  the  defendant's  conveyance,  to  recover  the  unsatisfied 
portion  of  the  damages,  for  a  time  not  exceeding  that,  during 
which  he  possessed  the  property. 
Id..  I  19.     See  i«1670,  ante. 

%  1686.  Infant  may  maintain,  etc.,  real  action  In  hH  ow^n 


Any  action  specified  in  this  title  may  be  maintained  by  or 
against  an  infant  in  his  own  name;  and  article  fourth  of  title 
second  of  chapter  fifth  of  this  act  applies  to  such  an  action, 
except  as  otherwise  prescribed  in  sections  1535  and  153f  of  this 
act. 

1  1687.  Joinder  of  real  actions  vrlth  otbers. 

Nothing  contained  in  this  title  is  to  be  construed,  as  to  prevent 
the  plaintiff  from   uniting  in  the  same  complaint   two  or  more 
causes  of  action,  in  any  case  specified  in  section  484  of  this  act. 
See  {  484,  ante. 

f   1688.  When  special  proceedlnir  to  recover   reml  prop- 
erty not  allowed. 

A  special  proceeding  to  recover  real  property  cannot  be  takeOf 
except  in  a  case  specially  prescribed  by  law. 

2  B.  8.  342,  §  24  (2  Bdm.  864). 
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JJITIOLB  TlllfTH. 
(Added  by  li.  1901»  cb.  808.    In  effect  Sept  1,  19014 

Evidenoc  in  actions  or  proceedings  involving  a  title  to  real  propertu* 

Sec.  1688a.  Testimony  perpetuated  parsaant  to  this  artlide  may  te  i«eelT«d. 
1688b.  Effect  of  documentary  eyldence. 
1688c.  Mode  of  introdvetag  teattaBonir, 

fl688d.  Aptillcatlon  to  take  depoeltlon  and  perpetnat*  tetdiDBQf. 
1688e.  Petition,  what  to  contain. 
1688f.  Appointment  of  referee;  nolle*  to  appear. 
1688g.  Referee  to  take  deposition. 

i688b.  Bzamlnatlon;  depoeltlon  to  be  alfoed  abd  eertlfled. 
3^6881.   PefioBitlone  as  eyldence. 

f  f688«.    T«fttlmollr  i>ei^p«tliat«d  pllrttliailt  to  tht«  ft»tiol« 
ti>jK/  be  ret^ixed. 

in  any  action  or  proceeding  inTolTing  a  question  ae  to  title  to 
iehi  property  in  the  state  of  New  York,  the  court  shall  upon  tlie 
offer  of  any  party  recelTe  in  evidence  testimony  perpetuated  pur- 
suant to  the  provisions  of  this  article;  provided  that  the  testimony 
of  a  witness  shall  not  be  admissible  under  the  provisions  hereof 
until  the  court  is  satisfied  that  such  witness  is  deceased,  or  is 
unable  personally  to  attend  by  reason  of  insanity.'Siokness  or  other 
infirmity,  or  is  confined  in  a  prison  or  jail*  or  is  absent  from  the 
state,  and  his  attendance  can  not  with  reasonable  diligrence  be 
compelled  by  subpoena  or  his  testimony  taken  by  commisBion. 

9  ie8Sb.  eiKset  of  doenmentarr  eTideaoe. 

No  provision  of  this  article  shall  give  to  any  documentary  evi- 
dence introduced  fn  connection  with  such  testimony  any  greater 
or  different  effect  than  may  be  due  to  it  by  reason  of  the  testi- 
mony  relative  thereto  or  its  own  character. 

I  IdSSo.  Mode  of  Introdvoloir  teattaonr* 

Such  testimony  may  be  introduced  in  such  action  or  proceeding 
In  any  mode  established  by  the  practice  of  the  courts  for  the 
introduction  of  testimony  given  upon  a  former  trial  of  an  action 
by  a  witness  who  has  since  dled»  and  subject  to  objections  as  to 
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the  competency  of  a  witness  or  the  relevancy  or  competency  of  a 
question  pal;  to  him  or  the  answer  given  by  him,  as  if  the  witness 
were  personally  examined,  and  without  being  noted  upon  the 
deposition. 

I  1688d.  Applleation  to  taKe  deposltloa  And  to  porpet«- 
ato  testimony. 

Where  a  person  has  4>een,  or  he  and  those  under  whom  he 
Maims  have  been,  for  one  year  in  possession  of  real  property  or 
of  an  undivided  interest  therein,  claiming  it  in  fee  or  for  life 
or  for  a  term  of  years,  not  less  than  ten,  he  may  apply  to  the 
supreme  court,  by  petition,  to  take  the  deposition  of  any  person 
or  persons  and  to  perpetuate  such  testimony  to  be  received  in 
«»vidence  pursuant  to  the  provisions  of  this  article. 

I  lesSe.  Petition,  what  to  ooataia* 

The  person  desiring  to  take  a  deposition  and  to  perpetuate 
testimony  as  prescribed  in  this  article  may  present  to  a  justice  of 
the  supreme  court  a  petition  duly  verified,  setting  forth  as  follows: 

First.  A  description  of  the  real  property  in  relation  to  which 
the  petitioner  desires  testimony  taken  and  perpetuated,  the  estate 
of  the  petitioner  therein,  whether  in  fee  or  for  life,  or  for  a  term 
of  years,  and  whether  he  holds  as  heir,  devisee  or  purchaser,  or 
as  trustee  of  an  express  trust. 

Second.  That  the  property  at  the  date  of  the  petition  Is  and 
for  one  year  next  preceding  has  been  in  his  possession  or  the 
possession  of  himself  and  those  from  whom  he  derives  title,  either 
as  sole  owner  or  as  joint  tenant  or  as  tenant  in  common. 

ThliHl.  A  genera]  statement  of  the  facts  as  to  which  testimony 
is  to  be  taken  and  the  circumstances  which  render  it  necessary 
for  the  protection  of  the  petitioner's  rights  that  the  proposed 
testimony  should  be  perpetuated. 

Fourth.  The  names  and  residences  of  the  persons  to  be  ex- 
amined. 

Fifth.  The  names  and  residences  of  persons  having  interests 
which  may  be  adversely  affected  by  the  testimony  sought  to  be 
taken,  so  far  as  such  names  and  residences  are  within  the  knowl- 
edge of  the  petitioner;  or,  where  such  names  and  residences  can- 
not be  ascertaii^ed,  a  statement  of  the  class  of  persons  having 
interests  which  may  be  so  adversely  affected. 

Sixth.  Any  other  fact  necessary  to  show  that  the  case  comes 
within  the  provisions  of  this  article. 

I  16881.  [Am'd,  1018.]  Appointment  of  referee;  aotlee  ta 
appear. 

Upon  the  presentation  of  the  petition,  the  judge  shall  makt  an 

arder  containing  directions  as  t(^  the  persons  to  whom,  and  thf 
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iiianiier  iu  which,  notice  shall  be  slveu  of  the  time  and  place  at 
which  such  applicatiou  will  be  heard;  aud  ut  tlie  time  hxed  iu 
said  notice  for  that  purpo^^e,  if  it  shall  be  showu  to  Uie  satis- 
faction of  the  cHiurt  that  the  case  comes  within  the  provisions  of 
this  article,  the  court  shall  make  an  order  appointing  a  referee 
to  tttke  such  testimony  and  prescribing  the  manner  in  which  and 
the  persons  to  whom  notice  shall  be  given  of  the  time  and  place 
at  which  the  testimony  will  be  taken  before  said  referee. 

If  it  shiill  appear  from  the  petition  that  the  person  or  persons 
to  be  examined  reside  without  the  state,  the  judge  to  whom 
the  petition  may  be  presented  may  direct  that  a- commission  be 
issued  to  one  or  more  competent  persons  named  therein  to  ex- 
amine che  person  or  persons  named  therein  under  oath  upon 
the  interrogatories  annexed  to  the  coniniissiou;  to  take  and  certify 
the  deposition  of  each  witness,  and  to  return  the  same  and  the 
commission  according  to  the  directions  given  in  or  with  the  com- 
niission;  and  for  this  purpose  the  judge  shall  make  an  order 
directing  that  interrogatories  be  settled  on  notice  to  persons  who, 
from  the  petition  it  may  appear,  may  lie  adversely  afFe<'ted  by 
the  testimony  sought  to-be  taken.  All  the  provisions  of  chapter 
nine,  title  three,  article  two  of  the  code  of  civil  procedure  shall 
apply  to  depositions  taken  without  the  stale  as  herein  provided: 
and  a  deposition  taken  ayd  filed  in  ai(*ordan<*e  with  the  pro- 
visions thereof  and  of  this  article,  shall  have  the  same  force  and 
effect  as  the  depositions  of  a  witness  before  a  referee  as  herein 
provided,  if,  before  it  may  De  read  in  evidence,  the  petition  and 
order  under  which  it  was  taken  and  pro4)f  of  service  of  all 
the  notices  required  by  this  article,  shall  bo  filed  in  the  office 
of  the  clerk  of  the  county  in  which  the  real  estate  is  situated, 
and  the  deposition  or  a  certified  copy  thereof  shall  be  recorded 
in  the  office  of  the  register,  or.  if  there  be  none,  of  the  county 
clerk,  of  the  county  in  which  the  ceil  estate  is  situated. 
.     Am' (I  by  L.  lOl.-J.  eh.  140.     In  olTcPt  March  27,  101.1. 

^     S  leSSff.  [Am*cl,  1013.]     Referee  to  take  deposition. 

Before  proceeding  wMth  the  testimony,  the  referee  shall  require 
pr(K)f  that  due  noti4*e  of  the  hearing  has  been  given  in  accordance 
with  the  directions  in  said  order  contained,  and  thereupon  the 
referee  must  proceed  to  take  the  depo.sitions  of  the  persons  pro- 
posed to  be  examined',  aa  stated  iu  the  petition,  at  the  tiDie  aud  ' 
place  mentioned  in  the  notice,  and  may  from  time  to  time  ad- 
journ the  examination  to  another  day  and  another  place  within 
the  same  county.  All  the  provisions  of  sections  eight  hundred 
and  fifty-four,  eight  hnndrcN^  and  fifty-five,  e'ght  hundred  and 
fifty-si:t,  eight  hundTe<i  and  fifty-seven  and  eight  hundred  and 
fifty-eight  of  the  code  of  civil:  procedure  apply  to  the  examination 
of  a  person-  taken  before  a  referee  as  prescribed  in  this  article. 

Am'd  by  U  1913,  ch.  140.     In  etloct  March  27,  1913. 


t.i 


1088h.  Exanlltiatioffi J  clepoMltion   to  1>e   nlKned  and  cer^ 
ed. 

The  referee  upon  every  examination  taken  as  prescribed  in  this 
^Urticlc  must  insert  therein  every  answer  or  declaration  of  the 
person  examined,  which  any  party  to  the  said  proceeciing  require? 
to  be  in.serted.  If  upon  the  exaipination  before  the  referee  the 
person  examined  refuses  to  answer  any  question,  the  referee  must 
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report  the  fact  to  the  court  or  a  judge  thereof,  who  must  deter- 
mine whether  the  witness  is  bound  to  answer  ilie  question.  The 
deposition  \ihen  completed  must  be  read  and  subscribed  by  the 
persons  examined,  certified  to  by  the  referee,  and  within  ten  days 
thereafter  must,  together  with  the  petition  and  order  under  which 
it  was  taken,  and  proof  of  service  of  all  the  notices  required  by 
this  article,  be  filed  in  the  office  of  the  clerk  of  the  county  in 
which  it  was  taken,  and  the  said  deposition  or  a  certified  copy 
thereof  must  be  recorded  in  the  oflice  of  the  register  (or  clerk 
where  there  is  no  register)  of  the  countv  in  which  the  real  estate 
ir  situated. 

I  16881.  lAm'd,  1013.]     Deposltioiia  am  evldenre. 

Subject  to  the  provisions  of  this  article,  the  depositions  taken 
before  a  referee  or  pursuant  to  a  commission  or  a  certified  copy 
thereof  may  be  read  in  evidence  by  any  party  to  an  action  or 
proceeding,  which  shall  involve  the  title  to  snch  real  property, 
as  against  the  person  on  whose  petition  said  depositions  were 
taken,  each  person  to  whom  notice  of  the  taking  of  such  deposi- 
tions was  given  as  directed  in  the  order  appointing  the  leferee, 
and  all  persons  claiming  from,  through  or  nnder  them  or  any 
of  them. 

I'd  by  L.  1913,  cb.  140.     In  effect  March  27,  1013. 
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TITLB   IL 

Actions  relating  to  cnattelf  • 

▲rtlcto  1*  Aetloo   to    reooyer    a    dbattel. 

2.  Acuwu  to  foreclose  a  Ueo  upon  a  chattel, 

article:  first. 

Action  to  recover  a  chattek 

3ee.  1689.  Joinder  of   acttoa  with   others. 
1080.  ^lieo  tt  cannot  be  maintained. 
IGOl.  Id.:  after  Judgment  agalnat  the  plaintiff. 
1692.  Id.:  b7  an  assignee. 

1G83.  Jorisdictlon,  etc.,  when  a  replevin  precedes  summiMi^ 
lOM.  Plalntlft  may  require  sheriff  to  replevy. 
1605.  Affldayit  therefor,  before  commencement  of  action. 
1696.  Id.:  after  commencement  of  action. 

1687.  Id.;  where  several  chattels  are  to  he  replevied. 

1688.  Provision  where  a  part  only  Is  replevied. 

1689.  Plaintiff's  nndertalclng  for  replevin. 

1700.  How  chattel  to   he  replevied. 

1701.  Id.;  how  talcen  from  a  building,  ete. 

1702.  Replevied  chattel;  how  kept,  etc. 

170S.  When  defendant  may  except  to  sureties;  proceediags  thersupn. 

1704.  When   defendant   may   reclaim  chattel;   proceedings  theroopoo. 

1705.  Sureties;  when  and  how  to  Justify. 

1706.  When  and  to  whom  sheriff  must  deliver  chattel. 

1707.  Penalty  for  wrong  delivery  by  sheriff. 

1708.  Undertaking:  to  whom  delivered. 

1708.  Claim  of  title  by  third  person;   proceedings  thereupon. 

1710.  Action  against  sheriff  npon  such  claim.  . 

1711.  Indemnity  to  sheriff  against  such  action. 

1712.  When  agent,  etc.,  may  make  aCDdavlt  for  replevin  or  retnta. 
1718.  Second  and  subsequent  replevin;  proceedings  thereupon. 
1714.  Replevin,  where  order  of  arrest  has  been  granted. 

171B.  Return,  etc.,  by  sheriff. 

1716.  Id.;  how  compelled. 

1717.  Replevin  papers  to  he  made  part  of  Judgment-roll,  ete. 

1718.  Action  not  affected  by  failure  to  replevy. 

1718.  When  and  how  plaintiff  may  abandon  his  claim  as  to  part. 

1720.  Title;  how  stated  in  pleading. 

1721.  Taking,  etc.;  bow  stated  In  complaint. 

1722.  Damages,   when  chattel  Injured,   etc.,  by  defendant. 
1728.  Answer  of  title  In  third  person. 

1724.  Answer  that  property  was  distrained  doing  damage. 
1726.  Defendant  may  demand  Judgment  for  return. 

1726.  Verdict,  etc.,   what  to  atate. 

1727.  Substitute  In  certain  cases  for  finding  as  to  value. 

1728.  Verdict,  etc..   for  part  of  several  chattels;  Judgment  therespSB. 
1728.  Damages  how  ascertained  on  default. 

1730.  Final  judfrment:  docketing  the  same. 

1731.  Execution:  contents  thereof. 

1732.  Id.:  sheriff's   power  to  take  chattel. 

1733.  Action  on  umlertuking;  when  maintainable. 
17.'<4.  Sheriff's  return   evidence  therein. 

173C.  Injnry.   etc..   no   defonoe. 

1786.  Abatement   and   revival  of   action. 

I  1680.  Joinder  of  Hot  ion  with  others. 

Nothing?  in  thin  title  1r  to  bo  ho  construed,  as  to  prevent  the 
plaintiff    from    uniting,   in    the    same    complaint,  two  or  more 
causes  of  action,  in  any  case  specified  in  section  484  of  this  act 
See    I    1687.    ante. 

I  1690.  [Am*d,  1894.]    IVhen  It  cannot  be  malntnlned. 

Aif  action  to  recover  a  chattel  cannot  be  maintained  in  either 
of  the  following  cases: 
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L  Where  the  chattel  was  taken  by  Tirtne  of  a  warrant,  against 
the  plaintiff,  for  the  collection  of  a  tax,  asseiiament  or  fine,  iBsaeti 
in  pursuance  of  a  statute  of  the  State  or  of  the  United  States; 
nnless  the  taking  was,  or  the  detention  is,  unlawful,  as  specified 
in  section  sixteen  hundred  and  ninety-five  of  this  act. 

2.  Where  it  was  seised  by  virtue  of  an  execution,  or  a  war- 
rant of  attachment,  against  the  property  of  the  plaintiff,  unless 
it  was  legally  exempt  from  such  seizure,  or  is  unlawfully  de- 
tained, as  specified  in  section  sixteen  hundred  and  ninety-five 
of  this  act. 

3.  Where  is*  was  seized  by  virtue  of  an  execution,  or  a  war- 
rant of  attachment,  against  the  property  of  a  person  other  than 
the  plaintiff,  and  at  the  time  of  the  commencement  of  the  action 
the  plaintifT  had  not  the  right  to  reduce  it  into  hiu  postjessiou. 

lu  18M,  ch.  806:  2  B.  S.  522.  (f  4  and  6  (2  R.  S.  540).  amM. 

i  1691.  Id.  I  after  Jndgrment  asAlnst  the  plaintiff. 

Where  a  chattel  is  replevied,  in  an  action  to  recover  the 
same,  and  a  final  judgment  awarding  the  possession  thereof  to 
the  defendant  is  rendered,  a  subsequent  action  to  recover  the 
same  chattel  cannot  be  maintained  by  the  plaintiff,  for  the 
same  cause  of  action.  But  the  judgment  does  not  affect  his 
right  to  maintain  an  action  to  recover  damages,  for  taking  or 
detaining  the  same  or  any  other  chattel,  unless  it  was  rendered 
against  him  upon  the  merits. 

id..  I  es. 

I  leoa.  Id.  I  by  an  aaalvnee. 

An  action  to  recover  a  chattel,  the  title  to  which  has  been 
transferred  to  the  plaintiff,  since  the  wrongful  taking,  or  during 
the  wrongful  detention  thereof,  with  or  without  the  damages 
sustained  by  the  taking,  withholding,  or  detention,  may  be 
maintained  in  any  case,  where,  except  for  the  transfer,  such  an 
action  might  be  maintained,  by  the  person  from  or  through  whom 
the  plaintiff  derives  title;  but  not  otherwise. 

§   1608.   Jarlffdlctlon,  et^,  ^rhen   replevin   preeeden   snin- 


Where  a  chattel  is  replevied  before  the  service  of  the  sum- 
mons, as  prescribed  in  this  article,  the  seizure  thereof  by  the 
sheriff  is  regarded  as  equivalent  to  the  granting  of  a  provision  n1 
remedy,  for  the  purpose  of  giving  jurisdiction  to  the  court,  niid 
enabling  it  to  control  the  subsequent  proceedings  in  the  action: 
and  as  equivalent  to  the  commencement  of  the  action,  for  t^e 
purpose  of  determining,  whether  the  plaintiff  is  entitled  to  main- 
tain the  action,  or  the  defendant  is  liable  thereto. 
See  I  416.  ante. 

i  1694.  Plaintiff  may  reanlre  slierlff  to  reple-ry. 

The  plaintiff  may.  when  the  summons  is  issued,  or  at  any 
time  afterwards,  and  before  the  service  of  a  copy  of  the  defend- 
ant's answer,  or,  where  judgment  is  taken  by  default  for  wnnt 
^f  an  appearance  or  pleading,  before  the  entry  of  the  final 
.fndCTnent,  cause  the  chattel,  to  recover  which  the  action  is 
brought,    to  be   replevied  by   the   sheriff  of  the  county  where 

•  So  In  tbe  original. 
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it  is  foand.  For  that  purpose,  he  must  deliver  to  the  sheriff 
an  affidavit  aud  a  writteu  ucdertalLiD^r,  as  prescribed  in  tiie 
following  sections  of  this  article,  with  a  written  requisition, 
indorsed  upon  or  annexed  to  the  afiidavit,  and  subscribed  by  his 
attorney,  to  the  effect,  that  the  sheriff  is  required  to  replevy 
the  chattel  described  therein.  The  requisition  may  be  directed 
to  the  sheriff  of  a  particular  county,  or,  generally,  to  the  sheriff 
of  any  county  where  the  chattel  is  found.  It  is  deemed  the 
mandate  of  the  court. 
Co.  Proc.,  ii  206  and  209,  am'd  and  consolidated. 

i  168S.  Aflldavit  therefor,  before  eommeneeinent  oC 
aetloA. 

The  affidavit,,  to  be  delivered  to  the  sheriff,  as  prescribed  in 
the  last  section,  must  particularly  describe  the  cnattel  to  be 
replevied;  and  must  contain  the  fgUowiug  allegations: 

1.  That  the  plaintiff  is  the  owner  of  the  chattel,  or  is  entitled 
to  the  possession  thereof,  by  virtue  of  a  special  property  therein; 
the  facts  with  respect  to  which  must  be  set  forth. 

2.  That  it  is  wrongfully  detained  by  the  defendant. 

3.  The  alleged  cause  of  the  detention  thereof,  according  to 
the  best  knowledge,  information,  and  belief  of  the  person  making 
the  affidavit. 

4.  Thnt  it  has  not  been  taken  by  virtue  of  a  warrant.  ngniuBt 
the  plaintiff,  for  the  collection  of  a  tax,  assessment,  or  fine,  issued 
in  pursuance  of  a  statute  of  the  State,  or  of  the  United  Stat*^: 
or.  If  it  has  been  taken  under  color  of  such  a  warrant,  either 
that  the  taking  was  unlawful,  by  reason  of  defects  in  the  pro- 
cess, or  other  causes  specified,  or  that  the  detention  is  unlawful, 
by  reason  of  facts  specified,  which  have  subsequently  occurred. 

5.  That  it  has  not  been  seized  by  virtue  of  an  execution  o'* 
warrant  of  attachment,  against  the  property  of  the  plaintiff, 
or  of  any  person  from  or  through  whom  the  plaintiff  has  derived 
title  to  the  chattel,  since  the  seizure  thereof;  or,  if  it  has  Iv^en 
so  seized,  that  it  was  exempt  from  the  seizure,  by  reason  of  facts 
specified,  or  that  its  detention  is  unlawful,  by  reason  of  facts 
sppcified  which  have  subsequently  occurred. 

6.  Its  actual  value. 
See  Co.  Proc.,  f  207. 

I  1096.  Id.)  after  eomoaenceiuent  of  action. 

But  where  the  affidavit  is  made  after  the  service  of  the  snm 
mons,  the  allegatior*<.  required  to  be  inserted  therein  by  subdi- 
visions first  and  8ec\>nd  of  the  last  section,  must  be  to  the  effect, 
that  the  plaintiff,  at  the  time  of  the  commencement  of  the 
action,  was  the  owner  of  the  chattel,  or  was  entitled  to  tno 
possession  thereof  by  virtue  of  a  special  property  therein:  and 
that  it  was  then  wrongfiiUy  detained  by  the  defendant,  as  pre- 
scribed in  those  subdivisions. 

I  1697.  Id.  I  where  several  chattels  are  to  be  repleTfeA. 

Where  the  affidavit  describes  two  or  more  chattels  of  the 
same  kind,  it  must  state  the  number  thereof,  and  where  It 
describes  a  chattel  in  bulk,  it  must  state  the  weighty  measure- 
ment, or  other  quantity.  Where  It  describes  two  or  more  chattels 
to  he  replevied,  it  may.  at  the  elAction  of  the  plaintiff,  state  thp 
agfregate  value  of  all;  or,  separately,  the  value  of  any  ehattel 
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or  of  any  class  of  chattels,  and  the  aggre^rate  Talne  of  the  re- 
luaiuder,  if  any.  Where  it  stateH  nepuraieiy  the  value  of  oue 
or  more  chattels  or  classes  of  chattels,  the  defendant  may  re- 
quire, as  pi*escribed  in  the  following  provisions  of  this  article, 
the  return  of  any  or  all  of  the  chattels  or  classes  of  chattels, 
the  value  of  which  is  thus  stated,  or  of  the  portion  thereof 
which  has  been  replevied.  If  he  procures  such  a  return,  the 
remainder  must  be  delivered  to  the  plaintiff,  except  as  is  otherwise 
prescribed  in  this  article. 

EzplftnfttoiT  of  i   1096.   ante. 

I  160S.  Pro-visloA  where  m,  part  obIt  i*  reple-vled. 

The  sheriff  must  replevy  a  smaller  number  or  a  smaller  quantity, 
if  the  whole  of  the  chattel  or  chattels  described  in  the  affidavit 
cannot  be  found.  In  that  case,  if  the  aggregate  value  only  is 
stated  in  the  affidavit,  the  value  of  the  entire  chattel  or  class  of 
chattels^  as  so  stated*  is  to  be  deemed  the  value  of  the  part  re- 
plevied, for  the  purposes  of  the  proceedings  to.  procure  ft  return 
thereof  to  the  defendant. 

I   leoo.  PlalBtlirs  undertaking  for  replevin. 

The  undertaking  to  be  delivered  to  the  sheriff,  with  a  requisi- 
tion to  replevy  a  chattel,  must  be  executed  by  at  least  two  sure- 
ties, who  must  be  approved  by  the  sheriff.  It  must  be  to  the 
effect,  that  the  sureties  are  bound  in  a  specified  sum,  not  less 
than  twice  the  value  of  the  chattel,  as  stated  in  the  affidavit,  for 
the  prosecution  of  the  action;  for  the  return  of  the  chattel  to  the 
defendant,  if  -poBseHsion  thereof  is  adjudged  to  him,  or  if  the 
acrtion  abates,  or  is  discontinued,  before  the  chattel  is  returned  to 
the  defendant:  and  for  the  payment  to  the  defendant  of  any  sum, 
which  the  judgment  awards  to  him  against  the  plaintiff. 

I  ITOO.    How  chattel  to  be  replevied. 

If  any  chattel,  described  in  the  affidavit,  is  found  in  the  posses- 
sion of  the  defendant,  or  of  his  agent,  the  sheriff,  to  whom  an 
affidavit,  requisition,  and  undertaking  are  delivered,  as  prescribed 
in  the  foregoing  sections  of  this  article,  must  forthwith  replevy 
it.  by  taking  it  into  his  possession.  He  must  thereuoon,  without 
delay,  serve  on  the  defendant  a  copy  of  the  affidavit,  requisition 
and  undertaking,  by  delivering  the  same  to  him  personally,  if  he 
can  be  found  within  the  county;  or,  if  he  cannot  be  so  found,  to 
his  ajrent,  if  any,  from  whose  posrtession  the  chattel  is  taken;  oi*. 
if  neither  can  be  found  within  the  county,  by  leaving  the  copy  at 
the  nsnal  place  of  abode  of  either,  with  a  person  of  suitable  age 
and  discretion. 
S«e  Co.  PnMT..  r<>malnd«r  of  S  209.  am*d. 

f  ITOl.  Id. I  hovr  taken  from  a  Itnlldlns,  etc. 

If  any  chattel,  described  in  the  affidavit,  is  secured  or  concealed 
in  a  building  or  indosure,  the  sheriff  must  publicly  demand  its 
delivc^ry.  If  it  is  not  delivered,  pursuant  to  the  demand,  he  must 
caoBe  the  building  or  inclosure  to  be  broken  open,  and  must  take 
the  chattel  into  his  possession. 
Co.   Prec..  9  214.    See  IS  104.  106  and  1004.  ante. 

f    ITOS.  Replevied  chattel)  how^  kept,  etc 

A  sheriff,  who  has  replevied  a  chattel,  must  retain  it  in  his  pos- 
session,  keeping  it  in   a  secure  place,  until   the  person,  who  is 
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entitled  to  the  pMsesBion  thereof,  is  ascertained,  as  prescribed  in 
this  article.  He  must  then  deliyer  it  to  that  person,  upon  rtxiuest 
and  payment  of  his  lawful  fees,  and  necessary  expenses  for  takini; 
and  keeping  it,  as  taxed  by  a  judge  of  the  court,  or  the  county 
judge  of  the  county  where  the  chattel  was  replevied,  upon  such  a 
notice  as  the  judge  deems  proper. 

Oo.  Proc.,  i  21B,  am'd. 


I    1703.    Iiriieii    defendant   may   ozoept   to    sureties  |   pi 
ceedlnffs  thereupon. 

Within  three  days  after  the  chattel  is  replevied,  and  a  copy  of 
the  affidavit,  requisition,  and  undertaking  is  served,  the  defendant, 
unless  he  requires  a  return  of  the  chattel  replevied,  or  of  one  or 
more  of  them,  where  two  or  more  chattels  are  replevied,  may 
serve  upon  the  sherijff  a  notice,  that  he  excepts  to  the  plaintiflTs 
sureties;  otherwise  he  is  deemed  to  have  waived  all  objections  to 
them.  Where  the  defendant  has  not  appeared,  the  notice  must  be 
subscribed  either  by  htm,  or  by  his  agent  or  attorney.  The  per- 
son so  subscribing  the  notice  must  add  to  his  signature  his  office 
address,  as  prescribed  by  law,  with  respect  to  a  notice  of  appear- 
ance. Within  ten  days  after  service  of  such  a  notice,  tihe 
plaintiff's  attorney  must  serve  upon  defendant's  attorney,  or,  if 
the  defendant  has  not  appeared,  upon  the  sheriff,  notice  of  the 
justification  of  the  sureties.  If  the  notice  of  justification  is  served 
upon  the  sheriff,  he  must  immediately  serve  it  upon  the  person, 
whose  name  is  subscribed  to  the  notice  of  exception,  in  the  mode 
prescribed  by  law,  for  service  of  a  paper  upon  an  attorney  in  an 
action. 

M.,  i  210.  ABi*4. 

I  1704.  HTjhen  defendant  may  reelaim  chattels  proeeeA- 
InvB    thereupon. 

The  defendant,  if  he  does  not  except  to  the  plaintiff's  sureties, 
as  prescribed  in  the  last  section,  may,  within  the  time  allowed  to 
kim  for  such  an  exception,  serve  upon  the  sheriff,  a  notice  that  he 
requires  a  return  of  the  chattel  replevied.  With  the  notice,  he 
must  deliver  to  the  sheriff  the  following  papers: 

1.  An  affidavit,  containing  an  allegation,  either  that  the  defend- 
ant is  the  owner  of  the  chattel,  or  that  he  is  lawfully  entitied  to 
the  possession  thereof,  by  virtue  of  a  special  property  therein,  the 
facts  with  respect  to  which  must  be  set  forth. 

2.  An  iindertaking,  executed  by  at  least  two  sureties,  to  the 
effect  that  they  are  bound,  in  a  specified  sum,  not  less  than  twice 
the  value  of  the  chattel  as  stated  in  the  affidavit  of  the  plaintiff, 
for  the  delivery  thereof  to  the  plaintiff,  if  delivery  thereof  is 
adjudged,  or  if  the  action  abates  in  consequence  of  the  defend- 
ant's death;  and  for  the  payment  to  him  of  any  sum,  which  the 
jndflrment  awards  against  the  defendant. 

Within  three  days  after  serving  a  notice,  requiring  a  letum  of 
the  chattel,  as  prescribed  in  this  section,  the  defendant  must  serve 
upon  the  plaintiff*s  attorney,  notice  of  the  justification  of  the  smre- 
ties  to  the  undertaking. 

Id.,  f  211.  am'd. 

I  1706.  Sureties  I  when  and  hovr  to  Jnstlfy. 

The  justification  of  sureties,  as  prescribed  in  either  of  the  last 
two  sections,  must  take  olace.  either  in  the  county  where  the 
chattel  was  replevied,  or  in  the  county  where  one  of  the  sureties 
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resides.  The  proTisions,  regulating  the  justification  of  bail,  con- 
tained in  article  third  of  title  lii*st  of  chapter  seventh  of  this  ace, 
gorem,  except  as  otherwise  expressly  prescribed  in  thio  article, 
with  respect  to  the  notice  of  justification  of  the  sureties;  tiie 
officer  before  whom  they  must  justify:  the  substitution  of  new 
sureties  or  a  new  undertaking;  the  examination  and  qualifications 
of  the  sureties;  and  the  allowance  of  the  undertaking.  But  after 
the  allowance,  the  undertaking  and  examination  must  be  delivered 
to  the  sheriff. 

Go.  Pzoe.,  f  218,  with  parts  of  |S  210  and  212.    8m  fi  678,  681,  aote. 


S  1709.  mriiea  a»d  to  whom  •herill  must  deliver  chattel. 

If  the  defendant  neither  excepts  to  the  plaintiff's  sureties,  nor 
requires  the  return  of  the  chattel,  within  tne  time  prescribed  for 
that  purpose;  or  if  he  makes  default  In  serring  notice  of  the 
justification  of  his  sureties,  or  in  procuring  the  allowance  of  his 
undertaking:  or  if  the  plaintiff,  after  the  defendant  has  excepted 
to  his  sureties,  duly  procures  the  allowance  bf  his  undertaking; 
the  sheriff  must,  except  in  the  case  specified  in  section  1709  of  this 
act,  immediately    deliver   the    chattel  ,to    the   plaintiff.    If    the 
plaintiff,  after  the  defendant  has  excepted  to  his  sureties,  makes 
default  in  serving  notice  of  justification,  or  in  procuring  the  allow- 
ance of  his  undertaking;  or  if  the  defendant,  after  he  has  required 
the  return  of  the  chattel,  duly  procures  the  allowance  of  his  under- 
taking; the  sheriff  must  immediately  deliver  the  chattel  to  the 
defendant.    When  the  chattel  is  delivered  by  the  sheriff  to  either 
party,  as  prescribed  in  this  section,  the  sheriff  ceases  to  be  re- 
nwnsible  for  the  sufficiency  of  the  sureties  of  either  party;  until 
then,  he  is  responsible  for  the  sufficiency  of  the  sureties  of  the 
plaintiff  or  of  the  defendant,  as  the  case  may  be. 

See  Id.,  H  210,  211  and  212. 


1  1T07.  PeaAlty  for  ^rronff  delflverr  ^T  sherflir. 

A  sheriff,  who  delivers  to  either  party,  without  the  consent  of 
the  other,  a  chattel  replevied  by  him,  except  as  prescribed  in  the 
last  section,  or  by  virtue  of  an  execution  issued  upon  a  judgment 
in  the  action,  forfeits,  to  the  party  aggrieved,  two  hundred  and 
fifty  dollars;  and  is  also  liable  to  him  for  all  damages  which  he 
sustains  thereby. 

2  B.  8.  626.  I  18  (2  Bdm.  648). 

I  1T08.  Vndertalclnvi  to  whom  delivered. 

Where  the  sheriff  duly  delivers  a  chattel  to  either  party,  as 
prescribed  in  the  last  section  but  one,  he  must,  at  the  same  time, 
deliver  to  the  adverse  party  the  undertaking  received  by  him  from 
the  party  to  whom  the  chattel  is  delivered,  together  with  the  ex- 
amination of  the  sureties,  and  the  judge's  allowance,  if  any. 

C6.  Proc.,  I  428.  am'd. 

f  ITOH.  riAim  of  title  by  third  person  f  proeeedinffs  the 


At  any  time  before  a  chattel,  which  has  been  replevied,  is  actu- 
ally di^vered  to  either  party,  if  a  person,  not  a  party  to  the  action, 
claims,  as  against  the  defendant,  a  right  to  the  possession  thereof, 
existing  at  the  time  when  it  was  replevied,  an  affidavit  may  be 
made  and  delivered  to  the  sheriff,  in  his  behalf,  stating  that  he 
such  a  claim;  specifyini^  the  ohattel  or  chattels  to  which  it 
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relates,  if  two  or  more  chattels  have  been  replevied,  and  the  Haim 
relates  only  to  part  of  them;  and  setting  forth  the  facts  upon 
which  his  right  of  possession  depends.  In  that  case,  the  sheriff 
may,  in  his  discretion,  before  he  delivers  the  chattel  to  the 
plaintiff,  serve  upon  the  plaintiflTs  attorney  a  copy  of  the  affidavit, 
with  a  notice  that  he  reauires  indemnity  a^rainst  the  claim.  If  the 
indemnity  is  not  furnished,  within  a  reasonable  time  after  the 
plaintiff  becomes  entitled  to  the  delivery  of  the  chattel,  the  sheriff 
may,  in  his  discretion,  deliver  it  to  the  claimant,  without  incur- 
ring any  liability  to  the  plaintiff,  by  reason  of  so  doing. 

Ck>.  Proc,  s  216. 

I  1710.  ActloA  ««rali»Bt  sMerttf  upon  such  claim. 

A  person,  not  a  party  to  the  action,  who  has  served  an  affidavit 
ns  orescribed  in  tlie  last  section,  may  maintain  an  action  against 
the  sheriff,  who  has  delivered  the  chattel  to  the  plaintiff,  to  re- 
cover his  dnniages,  by  reason  of  the  taking,  detention,  or  delivery 
of  the  chattel.  But  the  summons  in  such  an  action  must  be 
issued  within  three  months  after  the  delivery  of  the  chattel  to 
the  plaintiff,  and  must  be  served  within  three  months  after  it  is 
issued.  An  action  cannot  be  maintained  against  a  sheriff,  by  a 
person  so  entitled  to  make  a  claim,  except  as  prescribed  in  thia 
section. 

Substituted  for  last  clause  of  {  216.  Co.  Proc. 

I  1711.  Indemnity  to  sheriff  aflralnst  sneh  action* 

The  indemnity,  to  be  furnished  to  the  sheriff  by  the  plaintiff^ 
as  prescribed  in  the  last  section  but  one,  must  consist  of  a  written 
nndertaking  to  him,  executed  by  at  least  two  sureties,  to  the  effect 
that  they  will  indemnify  him  against  any  liability  for  damages, 
costs,  or  expenses,  to  be  incnrrcHl  in  an  action  brought  against  him 
by  the  claimant,  or  a  person  deriving  title  from  or  through  the 
claimant,  by  reason  of  the  taking  or  detention  of  the  chattel,  or 
Its. delivery  to  the  plaintiff,  not  exceeding  a  sum,  to  be  specified 
in  the  undertaking,  which  must  be  at  least  five  hundred  dollars, 
and  not  less  than  the  actunl  value  of  the  chattel  claimed,  and  two 
hundred  and  fifty  dollars  in  addition  thereto.  Each  of  the  sure- 
ties, besides  possessing  the  other  qualification.**  nniuired  by  law. 
must  be  a  freeholder  or  a  hoiisoholder  of  the  sheriff's  county. 
The  sheriff,  l>efore  delivering  the  chattel,  may  require  the  per- 
sons offered  as  sureties  to  submit  to  an  examination,  before  the 
officer  who  takes  the  acknowledgment  of  the  undertaking,  as 
where  persons  are  offered  to  him  as  bail  upon  an  arrest.  The 
sureties  are  entitled  to  be  substituted  as  defendants  in  an  action, 
brought  as  prescribed  in  the  Inst  section,  as  if  the  chattel  had  been 
levied  upon  by  virtue  of  an  execution. 
SulMtltuted  for  part  of  I  216.  Co.  Proc. 

I  1712.  When  a  vent,  etc.,  may  make  afldavlt  for  replevin 
or  return. 

The  affidavit,  to  be  delivered  to  the  sheriff  in  behalf  of  the 
plaintiff,  with  a  requisition  to  replevy  a  chattel,  may  bv»  made 
by  the  olaintiflTs  agent  or  attorney,  if  the  material  facts  are  within 
his  personal  knowledge;  or,  if  the  plaintiff  is  not  within  the 
county  where  the  attorney  resides,  or  ha.*«  his  office,  or  is  not 
capable  of  making  the  affidavit.  The  affidavit,  to  be  delivered  to 
the  sheriff,  either  in  behalf  of  the  defendant,  with  a  notice  that 
he  requires  the  return  of  the  chattel,  or  in  behalf  of  a  person,  not 


c.  14.  t.  2,  a.  1  CHATTBIA.  8$^  1718-16 

a  party,  who  makes  a  cinira  aa  prescribed  in  section  1709  of  this 
act,  may  be  made  by  an  a^enl  or  attorney,  if  the  material  fads 
are  within  hia  personal  knowledge,  or  if  the  defendant  or  claimant, 
aa  the  case  may  be,  is  not  within  th«  county  where  the  property 
was  replevied,  and  capable  of  making  the  affidavit.  When  the 
affidavit  is  made  by  an  attorney  or  agent,  he  must  state  therein 
what  allegationa,  if  any,  are  made  upon  his  information  and  be- 
lief; and  he  must  set  forth  therein  the  grounds  of  hia  belief,  as  to 
all  matters  not  stated  upon  bis  knowledge,  and  the  reason  why  the 
affidavit  is  not  made  by  the  party  or'tne  claimant. 
See  ii  525  and  526.  ante,  and  C2o.  Proc.  i  207. 

f   1713.    Second    and    unbaeqiient    replevin}    proeeedlnv« 
thereupon. 

Where  the  sheriff  has  replevied  a  part  only  of  a  chattel,  or  of 
two  or  more  chattels,  described  in  the  plaintifiTs  affidavit,  and  has 
nerved  npon  the  defendant  the  papers  required  npon  such  a  re- 
pli'vln,  the  plaintiflf  may,  at  any  time  before  the  service  of  a  copy 
of  the  defendant's  answer,  or  before  judgment  by  default  for  want 
of  an  appearance  or  pleading,  require  the  same  or  any  other 
sheriff,  to  replevy  any  other  part  thereof.  For  that  purpose,  he 
must  deliver  to  the  sheriff  an  affidavit,  containing  the  same  alle- 
gations, and  a  requisition  and  undertaking,  with  respect  to  the 
part  yet  to  be  replevied,  as  if  the  action  was  brought  to  recover 
that  part  only.  Where  a  second  or  subsequent  replevin  is  made, 
as  prescribed  in  this  section,  the  proceedings  are  the  same,  as  it 
a  former  replevin  bad  not  been  made. 

I  1714.  Reple-vln,  irrbere  order  of  arrest  haa  been  ipranted. 

Where  an  order  of  arrest  is  granted,  as  prescribed  in  title  first 
of  chapter  seventh  of  this  act,  the  plaintiff*s  right  to  a  replevin  ia 
subject  to  the  following  regulations: 

1.  If  the  defendant  has  been  arrested,  pursuant  to  the  order,  a 
anhsequent  replevin  cannot  be  made  of  the  chattel,  with  reepect  to 
which  the  order  was  granted. 

2.  If  the  defendant  has  not  been  arrested,  a  subsequent  replevin 
of  a  chattel,  with  respect  to  which  the  order  was  granted,  auper- 
aedea  the  order. 

See  9  64a.  anbd.  1,  ante. 

I  1716.  Return,  etc.,  by  aherllf. 

The  sheriff  must,  within  twenty  days  after  he  has  delivered  a 
chattel  replevied  by  him,  to  the  party  entitled  to  the  possession 
thereof,  or  to  a  third  person,  as  prescribed  in  this  article,  file  with 
(he  clerk  the  plaintiff's  affidavit,  and  the  accompanying  requisition, 
with  a  return,  stating  in  what  manner  he  has  executed  the  latter. 
If  he  has  omitted  to  replevy  a  part  of  the  chattel,  or  of  two  or 
more  chattels,  described  in  the  affidavit,  the  return  must  state  the 
cause  .of  the  omission. 

Sahatltnte  for  S  217.  Go.  Proc. 

I    ITIO.  Id.f  bovr  compelled. 

If  the  sheriff  faila  to  comply  with  the  last  section,  either  party 
may  require  him  so  to  do,  within  ten  days  after  service  of  a  notice 
to  that  effect,  or  to  show  cause,  at  a  term  of  the  court  designated 
f n  tbe  notice,  why  he  ahould  not  be  punished  for  a  contempt  of  the 
court.     The  notice  may  be  served  at  any  time  before  final  judg* 

42n 
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meat,  except  that  it  cannot  be  served  on  the  part  of  the  defendant, 
before  answer.    An  omission   to  comply  with  such  a  notice   in 
punishable  as  a  contempt  of  the  court. 
8m  f  1726,  post. 


I  1717.  Replevin   papem  to  be  aiade  pmrt  of  Jmdi 
roily  etc 

The  plaintiff* s  affidavit,  with  the  accompanying  requisition,  and 
the  return  of  the  sheriff,  must  be  made  a  part  of  the  judsrment- 
roU  in  the  action;  and  a  copy  of  each  of  them  must  be  furnished 
to  the  court,  or  the  referee,  upon  the  trial  of  an  issue  of  fact, 
with  a  copy  of  the  summons  and  of  the  pleadings. 

S«e  f   172S.   post. 

I  1718.  Aotlon  not  aJteeted  by  failure  to  replOTT* 

The  plaintiff  may  proceed  in  the  action,  and  recover  therein  the 
chattel,  or  its  value,  although  he  has  not  required  the  sheriff  to 
replevy  it,  or  the  sheriff  has  not  been  able  to  replevy  it. 


don  bis 


2  R.  8.  625,  I  19  (2  Bdm.  64S). 

I  1719.  IVben  and  hovr  ^Inlntill  may  aban 
as  to  part. 

Where  part  only  of  two  or  more  distinct  chattels  specified  in  the 
complaint,  has  been  replevied,  the  plaintiff's  attorney  may,  with 
or  before  the  notice  of  trial,  serve  upon  the  defendant's  attorney  a 
notice  that  he  abandons  so  much  of  his  claim,  as  relates  to  those 
which  have  not  been  replevied;  and  thenceforth  the  proceedinn 
are  the  same,  as  if  the  action  had  been  brought  to  recover  only  the 
chattels  which  have  been  replevied.  A  copy  of  the  notice  mast  be 
furnished  to  the  court,  or  to  the  referee,  upon  the  trial  of  an  laaae 
«f  fact,  with  a  copy  of  the  summons  and  of  the  pleadings. 

8«e  I  1728,  post. 

i  17X0.  Title  I  hovr  stated  in  pleading. 

An  allegation,  in  a  pleading  interposed  by  either  party,  to  the 
effect  that  the  party  pleading,  or  a  third  person,  was,  at  the 
time  when  the  action  was  commenced,  or  the  chattel  was  replev- 
ied, as  the  case  may  be,  the  owner  of  the  chattel,  or  that  It 
was  then  his  property,  is  a  sufficient  statement  of  title,  unless 
the  right  of  action  or  defence  rests  upon  a  right  of  possession, 
by  virtue  of  a  special  property;  in  which  case,  the  pleading  must 
set  forth  the  facts,  upon  which  the  special  property  depends, 
so  as  to  show,  that  at  the  time  when  the  action  was  commenced, 
or  the  chattel  was  replevied,  as  the  case  may  be.  the  party 
pleading,  or  the  third  person,  was  entitled  to  the  possession  of 
the  chatteL 

See  I  166,  Co,  Proc.,  and  i  1724,  poit. 

f  1791.  Taking,  ete.|  hovr  stated  in  eomplaint. 

Where  the  complaint  contains  a  sufficient  statement  of  the 
plaintiff's  title,  a  general  allegation,  that  the  defendant  wronip> 
fully  took  the  chattel,  in  sufficient,  without  setting  forth  the 
facts,  showing  that  the  taking  was  wrongful.  Where  the  taUns 
of  the  chattel  is  not  complained  of.  but  the  action  Is  fonii«1.>«i 
upon  its  wrongful  detention,  the  complaint  must  set  forth  the 
facts,  showing  that  the  detention  was  wronrfnl: 

Snbstltiitetf  for  2  B.  S.  628.  i  80  (2  Ednu  Uth. 
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I  1798.  OAflUitfes  -wMmn,  ebattel  iaJwreA*  ete.,  by  defeadasi. 

Where  the  plaintiflf  recoyers  a  chattel  which  waa  injured,  or 
otherwise  depreciated  in  value,  while  it  was  in  the  posaesalon  or 
under  the  control  of  the  defendant,  under  such  circumstances, 
that  the  plaintiff  might  recover  damages  for  the  injury  or  de- 

Ereciation,  in  an  action  brought  againut  the  defendant  therefor, 
e  may  recover  the  same  damages  in  an  action  brought  as  pre- 
scribed in  this  article.  In  that  case,  he  must  set  forth  the  facts 
in  his  complaint,  and  demand  judgment  for  damages  accordingly. 

I  17S8.  Amavrer  of  Utl«  ia  tlUrd  persoA. 

The  defendant  may  by  answer  defend,  on  the  ground  that  a 
third  person  was  entitled  to  the  chattel,  without  connecting  him- 
jelf  with  the  latter's  title. 

i    17S4.     Anwrer    tkat    property     vraa     dlstraiAed    dolMS 


Where  the  defence  is,  that  a  chattel,  to  recover  which  the 
action  is  brought,  was  distrained  doing  damage,  an  allegation 
that  the  defendant,  or  the  person  by  whose  command  he  acted, 
was  then  lawfully  possessed  of  the  real  property,  and  that  the 
chattel  was  distrained,  while  it  was  doing  damage  thereupon, 
is  sufBcient,  without  setting  forth  the  title  to  the  real  property. 

eo.  Proc.,  f  106;  2  R.  8.  S28,  H  37  and  42  (2  Edm.  646). 

I  1725.  Defendant  ntay  demand  ^ndvn&ent  for  retnrn. 

Where  a  chattel  has  been  replevied  and  delivered  to  the  plain*' 
tiff,  or  to  a  person  not  a  party  to  the  action,  as  prescribed  in 
the  foregoing  sections  of  this  article,  the  defendant's  attorney 
may,  within  the  time  allowed  to  him  for  the  service  of  a  notice 
of  trial,  serve  upon  the  plaintiflTs  attorney,  a  notice,  that  the 
defendant  demands  judgment  for  the  return  of  the  chattel,  or 
.for  its  value,  either  with  or  without  damages  for  the  detention 
thereof.  Upon  the  trial,  a  copy  of  such  a  notice  must  be  fur- 
nished to  the  court  or  referee,  with  a  copy  of  the- summons  and 
of  the  pleadings. 

I  1TSB8.  Terdlot,  ete.,  vrkat  to  state. 

The  verdict,  report,  or  decision  must  tx  the  damages.  If  any, 
of  the  prevailing  party.  Where  it  awards  to  the  plaintiff  a 
chattel,  which  has  not  been  replevied,  or  where  it  awards  to 
the  prevailing  party  a  chattel,  which  has  been  replevied,  and 
afterwards  delivered  by  the  sheriff  to  the  unsuccessful  pnrty. 
or  to  a  person  not  a  party,  it  must  also,  except  in  a  case  specified 
in  the  next  section,  fix  the  value  of  the  chattel,  at  the  time  of 
the  trial. 
Co.  Proe.,  i  261,  «m*d. 

S  17S7.  Snbstltnte  in  oertatn  eases  for  dndlngr  as  to  valve. 

A  verdict,  report,  or  decision,  in  favor  of  the  defendant,  shall 
not  fix  the  value  of  the  chattel,  m  either  of  the  following  cases: 

1.  Where  the  plaintiff  is  the  general  owner  of  the  chattel;  but 

it    was    rightfully    distrained    doing    damage,    and    its    value    is 

«-eater  than   the  damages  sustainea   by   the   defendant,  by  the 

iiijury  for  which  it  was  distrained;  in  which  case,  those  damages 

must  be  fixed. 
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2.  Where  the  plaintiff  ii  the  general  owner  of  the  chattel,  bui 
the  deHenaant  had  a  ayecial  properly  uierein,  and  the  value  oi 
the  chattel  m  gre«iter  tnan  the  value  of  the  special  property, 
>r  the  sum  charged  upon  the  chattel  by  reason  thereof;  in  whicn 
^ase,  the  value  oi  the  special  property,  or  the  sum  so  charged, 
oaust  be  fixed. 

In  either  of  the  cases  specified  in  this  section,  the  verdict,  re- 
port, or  decision  must  set  forth  the  reason,  why  the  value  ol 
the  chattel  is  not  fixed. 

i  1728.  Verdict,  etc.,  for  part  of  •ever»l  ela»ttola|  J«Ag- 
■aoMt  tlaereupon. 

Where  the  action  is  brought  to  recover  two  or  more  chattels^ 
the  verdict,  ^report,  or  decision  may  award  to  one  party  one  or 
more  distinct  chattels,  which  can  be  identified,  and  set  apart 
from  the  others  ana  the  residue  to  the  other  party;  and,  if 
necessary,  the  complaini  must  be  amended  so  as  to  conform 
thereto.  The  final  judgment,  rendered  thereupon,  must  award 
to  each  party  the  same  relief,  with  respect  to  the  finding  in  his 
favor,  as  if  separate  judgments  were  rendered;  except  that,  where 
each  Darty  is  entitled  to  an  absolute  award  of  a  sum  of  money, 
against  the  other^  the  smaller  sum  must  be  deducted  from  the 
greater,  and  the  balance  only  must  be  awarded. 


I   1728.  Daaaaffea   laow^  v^acevtained   on  defaalt. 

Where  the  plaintiff  is  entitled  to  judgment  by  default,  for 
want  of  an  appearance  or  pleading,  the  court,  to  which  he 
applies  for  judgment,  may  ascertain  and  determine  the  damages 
to  which  he  is  entitled,  and  the  value  of  the  chattel,  if  necessary; 
or  may  direct  a  reference,  or  a  writ  of  inquiry,  for  that  purpose. 

See  9  1216,  ante. 

I  1730.  FInul  Jadflrment)  docketloir  tKe  aame. 

Final  judgment  for  the  plaintiff  must  award  to  him  possession 
of  the  chattel  recovered  by  him,  with  his  damages,  if  any.  If 
a  chattel  recovered  was  not  replevied,  or  if,  after  it  was  replevied, 
it  was  delivered  to  the  defendant,  or  to  a  person  not  a  party, 
as  prescribed  in  this  article,  the  final  judgment  must  also  award 
to  the  plaintiff  the  huui  fixed  as  the  value  thereof,  to  be  paid 
by  the  defendant,  if  poHsession  thereof  is  not  delivered  to  the 
plaintiff.  If  the  defondant  has  demanded  judgment  for  the 
return  of  a  chattel,  which  was  replevied,  and  afterwards  deliv- 
ered to  th  »  plaintiff,  or  to  a  person  not  a  party,  ns  prescribed  in 
this  articie,  final  judgment  in  his  favor  therefor  must  award  to 
him  possession  thereof,  w^ith  his  damages,  if  any;  and  it  mast 
also  award  to  him  the  sura  fixed  as  the  value  thereof,  to  be  paid 
by  the  plaintiff,  if  possei^ion  is  not  delivered  to  the  defendant. 
But  if  the  case  is  one  of  those  specified  in  sec'^'on  1727  of  this 
act,  final  judgment  in  favor  of  the  defendant  must  award  to 
him  the  sum.  fixed  as  therein  specified,  and  if  it  is  not  collected, 
the  delivery  of  the  chattel:  or.  if  the  chattel  has  not  been  re- 
plevied, or  hos  been  returned  to  him  after  replevin,  that  he  Is 
entitled  to  popsession  thereof,  until  the  sum  so  awarded  Is  col- 
lected, or  otherw^ise  paid.  Th^^  indcnient  may  be  docketed.  nnA 
the  docket  thereof  creates  a  lien,  as  if  it  was  a  judgment  for 
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the  full  amount  of  the  money,  inciuding  costs,  which  it  awaruM, 
either  absolutely  or  conditionally. 

Go.  Ptm.,  I  277;  2  B.   S.  SS2,  i  61  (2  fidm.  660). 

I  1781.  Exeevtion;  coMtent*  thereof. 

An  execution  for  the  deiiyery  of  the  possession  of  a  chattel, 
and  to  satisfy,  out  of  the  property  of  the  judgment  debtor,  j 
sum  of  money  contingently  awarded  against  him,  must  contain, 
in  addition  to  the  other  matters  prescrioed  by  law  the  following 
directions: 

1.  Where  the  judgment  is  rendered  in  faTor  of  the  defendant, 
isk  a  case  specified  in  section  1727  of  this  act,  the  execution  must 
require  the  sheriff  to  deliver  possession  of  the  chattel  to  the 
defendant,  unless  the  plaintiff  before  the  delivery*  pays  to  him 
the  sum  of  money  awarded  to  the  defendant,-  with  interest  and 
the  sheriff's  fees;  and,  in  case. the  chattel  caaoiot  be  found  within 
his  county,  then  to  satisfy  that  sum  out  of  the  property  of  the 
plaintiff. 

2.  In  any  other  case,  where  the  judgment  awards  a  sum  ot 
money,  if  possession  of  the  chattel  is  not  delivered  to  the  pre- 
vailing? party,  the  execution  must  oeiiaire  the  sheriff,  if  the 
chattel  cannot  be  found  within  his  oouBnty,  to  satisfy  the  sum 
so  awarded,  with  interest  and  his  feesv  out  of  the  property  of 
the  party  against  whoifu  the  judgment  is  rendered. 

A  direction  to  satisfy  a  sum  of  money  out  of  property,  as>pre^ 
scribed  in  this  section,  mi^st  be  in  the  form  re<}uirea  by  law 
for  a  like  direction,  where  an  execution  against  prc^erty  is 
issued  upon  a  judgment  for  a  sum  of  money. 

Id.,  tobd.  4  of  f  £80;  2  B.  8.  690.  t  60  (2  Bdm.  648). 

1  1732.  Id.$  alter  I  fl*!!  poorer  to  take.  eli»ttel« 

For  the  purpose  of  taking  possession  of  a  chattel,  by  vfrtn* 
of  such  an  execution,  the  powers  of  the  sheriff  are  the  tiame, 
as  where  he  is  inquired  to  replevy  a  chatteL 

2  B.  S.  630.  {  51. 

f  1788.  Aetion  om  midePtaklnvt  ^rheii  maintainable. 

A  plaintiff,  who  has  recovered  a  final  judgment,  cannot  main* 
tain  an  action  against  the  sureties  in  an  undertaking,  given  in 
bc^half  of  the  d**fendant  to  procure  a  return  of  the  chnttel.  r>T 
aeainst  the  bail  of  a  defendant,  who  haf*  been  arrested,  nntil 
after  the  return,  wholly  or  partly  unsatisfied  or  unexecntpd, 
of  an  execution  in  his  favor  for  the  delivery  of  the  possession 
of  the  chattel,  or  to  satisfy  a  sum  of  money  out  of  the  property 
of  the  defendant,  or  for  both  purposes,  ps  the  case  requires.  A 
f?#»fendant.  who  has  recovered  a  final  judflrment.  cannot  main- 
tnin  an  action  against  the  sureties  in  tho  nlaintiff's  undertaking, 
eiven  to  procure  a  replevin,  until  after  a  like  return  of  a  similai 
pxe«ution  against  the  plaintiff. 

^"B.   8.   638,    f   64   (2  Bdm.    661). 

f    1734.  SberllPa  ret  am,  evidence  therein. 

In  such  an  action  against  the  sureties,  the  8heriff*s  return  to 
tbe    execution   is  presumptive  evidence   of   a    failure  to   deliver, 
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or  to  return  a  chattel,  or  to  pay  a  sum  of  money,  according'  cc 
the  terms  of  the  undertaking. 

2  B.  6.  683.  i  66. 

I  1785*  Injury,  etc.,  ao  defenee. 

It  ia  not  a  defence  to  such  an  actipn,  that  the  chattel  waa 
injured  or  destroyed,  after  it  waa  replevied,  unless  the  injury  or 
destruction  was  eflPected  by  the  act.  or  with  the  consent  of  the 
plaintiff  in  the  nction,  or  occurred  after  che  chattel  was  taken 
hy  virtue  ur  the  execution. 

%  1780.  Abatement  nnd  revivnl   of  action* 

In  an  action  to  recover  a  chattel,  the  cause  of  action  survives 
or  continues,  notwithstanding  the  death  of  either  party,  in  favor 
of  or  against  his  executor  or  administrator.  Where  the  court 
makes  an  order,  directing  the  abatement  of  such  an  action,  as 
prescribed  in  section  761  of  this  act,  an  action  may  be  main- 
tained, upon  an  undertaking,  given  for  the  purpose  of  procuring 
a  delivery  or  return  of  a  chattel,  ss  if  final  judgment,  awarding 
to  the  adverse  party  possession  thereof,  had  been  rendered  in 
the  first  action,  and  nn  execution  thereupon  had  been  returned 
unexecuted  snd  unsatisfied:  except  that  damages  cannot  be  re- 
covered therein  for  a  wrongful  taking,  withholding  or  detention. 
An  action  to  recover  the  chnttel  cannot  be  maintained,  after 
an  srtion  bns  been  commenced  upon  an  undertakkig,  as  pre- 
scribed  in  this  section. 

L.  1880,  eh.  270;  L.  1872.  cb.  496.    See  U  766-761.  ante. 

480 
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ARTICLB  SBOOHD. 

Action  to  foreclose  a  lien  upon  a  chatUiL 

4«e.  1787.  Action:  when  and  tn  what  courts  malntalnablo. 
173&  Warrant  to  aeiae  chattel;  proceedings  thereupon. 

1739.  Jndgment. 

1740.  Action  In  inferior  court. 

1741.  AppUcatloo  of  this  article. 

H  1737-1T41.    [Repealed   by   U   1909,   ch.   38.      See   Oonsoli- 
Jated  Laws,  Ut.  Lien  Law,  SI  206-210.  J 

431 


r 


fi  1742-43  MARRIAGE.  c.  15,t.l.a,l 

CHAPTER    XV. 
Special     Provisions,     Regulating     Other     Particular 
Actions  and  Rights  of  Action,  and  Actions  by  or 
Against  Particular  Parties. 

TITLE     I.  Matrimonial  AcUona. 

TITLE    II.  Actions  Relating  to  a  Corporation. 

TITLE  III.  Aetions  Relating  to  the  Estate  of  a  Deeedftnt. 

TITLE  IV.  Other  Special  AcUona  and  Bighta  of  Action. 

TITLE    V.  other  Actions  hj  or  Against  Partlcniar  Parties. 

TITLE    I. 

Matrimonial  Actions. 

Article  1.  Action  to  annul  a  Toid  or  voidable  marriage. 
2.  Action  for  a  divorce. 
8.  Action  for  a  separation. 

4.  Provisions   applicable    to    two    or   more    of    the   actions   specified  in 
tbig  Utie. 

ARTICLE)  FIRST. 

Action  to  annul  a  void  or  voicUible  marriage. 

Sec.  1742.  Action  by  womau,  married  under  IQ,   to  annul  marriage. 

1743.  in  what  other  caae«  marriage  may  be  annulled. 

1744.  Action  when  part^-  was  under  the  age  of  consent. 

1745.  Id. ;  when  fonner  hU8baod  or  wife  was  living. 

1746.  Id. ;  where  party  wav  an  Idiot. 

1747.  Id.  ;  where  party  was  a  lunatic. 

1748.  Action  by  next  friend  of  idiot  or  lunutic. 

1749.  Issue:   when  entitled  to  wicveed,   etc. 

'  1750.  Action  on  the  ffround  of  force,  fraud,  etc. 

1751.  Custody,  maintenance,  etc.,  of  l^mue  of  such  a  marriage. 

1752.  Action  on  the  ground  of  phyvical  incapacity. 

1753.  Certain  proceedingH  regulated  in  action  to  annul  marriage. 

1754.  Judgment  annulling  a  marriage,  how  far  concludive. 

1755.  How  n^t  friend  of  infant,   lunatic,  etc..  allowed  to  sue,  etc. 

I  1742.  [Am*d,  1887.]  Actioo  br  vroman,  married  vadcr 
lo»  to  annul  marrlaare.        • 

An  action  may  be  luuiutuiuetl,  by  the  woman,  li)  procure  a  judg- 
ment, declaring  a  marriaKe  contract  void,  and  annulling  the  mar- 
riage,  under  the  following  circuinistances: 

1.  Where  the  plaintiff  hud  not  attained  the  age  of  sixteen  years 
at  the  time  of  the  marriage. 

2.  Where  the  nmrriage  took  place  without  the  consent  of  her 
father,  mother,  guardian,  or  other  person  having  the  legal  charge 
of  her  i)er8on. 

3.  Where  it  was  not  followed  by  consummation  or  cohabita- 
tion, and  was  not  ratified  by  any  mutual  assent  of  the  parties, 
after  the  plaintiff  attained  the  age  of  sixteen  yeans. 

L.  1887.  ch.  22;  L.  1841.  ch.  257  (4  Edm.  512).  am'd.  See,  also.  2  R.  S. 
142,  S  21  (2  Edm.  148).  S4>e  Dom.  tU^l.  l^w,  ch.  272.  L.  1890.  In  which 
age  of  coufr-ent  Ik  made  eighteen  years;  but  does  not  amend  ch.  22,  Li.  1887; 
82  App.  DiY.  3:{5. 

§  174».    [Am'd,    1910,    1917,    1918.1       In    what    other    caMS 

ma  rr  lave    may   be  an  nailed. 

An  n<lion  may  also  be  maintained  to  procure  a  judgment, 
declaring  a  marriage  contract  hen*tofore  or  her<*afier  enten*<l 
into  void  and  annulling  the  marriage,  for  either  of  the  followiuj: 
causes,  existing  at  the  tinn*  of  th«*  marriage: 

1.  That  one  or  both  of  the  parii<'s  hrtd  not  attained  the  age  of 
legal  <'onsent   or  the  ag(*   under   which  the  consent  of  parents  or 
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gaardiaus  was  required  by  the  laws  of  the  state  where  the  mar- 
ruijfc  was  contracted. 

2.  That  the  marriage  between  the  parties  was  void. 

3.  That  one  of  the  parties  was  an  idiot  or  a  lunatic. 

4.  That  the  consent  of  one  of  the  parties  was  obtained  by  force, 
duress  or  fraud. 

5.  That  one  of  the  parties  was  physically  incapable  of  entering 
iato  the  marriage  state.  But  an  action  can  be  maintained,  undec 
this  subdivision,  only  where  the  incapacity  continues,  and  is 
incurable. 

H.  That  the  parties  to  such  marriage  are  within  the  degrees  of 
consanguinity  mentioned  and  set  forth  in  section  five  of  the 
domestic  relations  law. 

2  R.  S.  142,  i  20  (2  Edm.  U7).  Ani'd  by  L.  1916.  cb.  605:  L.  1917. 
eb.  ^44;  L.   1918.  eb.  311.  In  effect  Apr.  23.  1918. 

S  1744.  [Ain*d,  1916.]  Action  mrben  party  mraa  under  the 
ase  of  consent. 

An  action  to  annul  a  marriage  heretofore  or  hereafter  con- 
tracted, on  the  ground  that  one  of  the  parties  had  not  attained 
the  age  of  legal  consent,  or  the  age  under  which  the  consent 
of  parents  or  guardians  was  required  by  the  laws  of  the  state 
where  the  marriage  was  contracted,  may  be  maintained  by  the 
infant,  or  by  either  parent  of  the  infant,  or  by  the  guardian 
of  the  infant's  person;  or  the  court  may  allow  the  action  to  be 
maiutainc'd  by  any  person,  tis  the  next  friend  of  the  infant.  But 
a  marriage  shall  not  be  annulle<l.  nt  the  suit  of  a  party  who  was 
of  the  age  under  which  the  consent  of  parents  or  guardians  was 
required  by  the  laws  of  the  state  where  the  marriage  was  con- 
tracted when  it  was  contracted,  or  where  it  appears  that  the 
parties,  for'any  time  after  they  attained  that  age,  freely  cohab- 
ited as  husband  and  wife. 

2  R.  S.  142,  I  21  (2  Edm.  148>.  See  aim  If  26,  1748,  1756,  poet.  Am'd 
by  L.   1016.  cb.  60.5.   in  efTcct  Hept.  1.  1916. 

f  1T45.  [Am'd,  1882,  1918.1  Id.)  when  former  hnaband  or 
wife   wan  ItvlnfT* 

An  action  to  annul  a  marriage,  upon  the  ground  that  the  former 
husband  or  wife  of  one  of  the  parties  was  living,  the  former 
marriage  being  in  force,  may  be  maintained  by  either  of  the 
parties  during  the  life-time  of  the  other,  or  by  the  former  husband 
or  wife.  Where  it  appears,  and  the  judgment  determines,  that 
the  subsequent  marriage  was  contracted  by  at  least  one  of  the 
parties  thereto  in  good  faith,  and  with  the  full  belief  that  the 
former  husband  or  wife  was  dead  or  that  the  former  marriage 
had  been  annulled'  or  dissolved,  or  without  any  knowledge  on  the 
part  of  the  innocent  party  of  such  former  marriage,  the  issiie  of 
the  subsequent  marriage,  bom  or  begotten  before  the  final  judg- 
ment, are  deemed  for  all  purposes  the  legitimate  children  of  the 
parent  who  at  the  time  of  the  marriage  was  competent  to  con- 
tract, and  are  entitled  to  succeed  as  such,  in  the  same  manner  as 
other  legitimate  children,  to  the  real  and  personal  estate  of  said 
parent;  and  the  issue  so  entitled  must  be  specified  in  the  judg- 
ment, and  the  innocent  party  must  be  awardtnl  their  custody,  and 
h«»  or  she  is  entitled  to  appoint  a  guardian  of  their  persons  by  will. 

This  section  shall  be  construed  to  extend  to  all  cases  where  the 
judgment  or  decree  of  nullity  of  such  subsequent  marriagp  is 
rendered  after  the  passage  of  this  act  whether  such  subsequent 
marriage  was  contracted   before  or  after  the  passage   hereof. 

Id.,    t*    22    and    23.    <H>noo'idato<1    ond   nm'd.      Am'd    L.    1882.    cb.    401:    L. 
1»1S.   rh.   444.      In  pfTert   Mny   S.    191.'. 
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i  1746.    Id.  I  vvhere   p»rty   mraa   an   Idiot. 

An  action  to  annul  a  marriage,  on  the  ground  that  one  of  the 

Sarties  thereto  was  an  idiot,   may  be  maintained,   at  any  time 
uring  the  life-time  of  either  party,  by  any  relatiTe  of  the  idiot, 
who  has  an  interest  to  avoid  the  marriage. 

2  R.    S.   142,    i  24. 

I  1747.    Id.$  vvliere  party   vras  a  liinatl«. 

An  action  to  annul  a  marriage,  on  the  groand  that  one  of  the 

Sarties  thereto  was  a  lunatic,  may  be  maintained,  at  any  time 
uring  the  continuance  of  the  lunacy,  or,  after  the  death  of  the 
lunatic,  in  that  condition,  and  during  the  life  of  the  other  party 
to  the  marriage,  by  any  relative  of  the  lunatic,  who  tias  an 
interest  to  avoid  the  marriage.  Such  an  action  may  also  be  main- 
tained by  the  lunatic,  at  any  time  after  restoration  to  a  sound 
mind;  but  in  that  case,  the  marriage  should  not  be  annulled,  if  it 
appears  that  the  parties  freely  cohabited  as  husband  and  wif^ 
after  the  lunatic  was  restored  to  a  sound  mind. 
Id.,   ii  25  and  27,   consolidated. 

I   1748.    Action  l»y   next   friend   of  idiot   or  Innatie. 

Where  no  relative  of  the  idiot  or  lunatic  brings  an  action  to 
annul  the  marriage,  as  prescribed  in  either  of  the  last  two  seo^ 
tions,  the  court  may  allow  an  action  for  that  purpose  to  be  main- 
tained, at  any  time  during  the  life-time  of  botn  the  parties  to  the 
marriage,  by  a  person  as  the  next  friend  of  the  idiot  or  lunatic 
But  this  section  does  not  apply,  where  the  marriage  might  have 
been  annulled,  at  the  suit  of  the  lunatic,  as  prescribed  in  the  last 
section. 

Id.,  i  26.     See,  also,   i  1744,  ante,  and  |  1755  post. 

i  1748.    [Am'd»  1908.]    lasnej  Tvhen  entitled  to  aiieoeedy  et«« 

A  child  of  a  marriage,  which  is  annulled  on  the  groand  of  the 
idiocy  or  lunacy  of  one  of  its  parents,  is  deemed,  for  all  purposes, 
the  legitimate  chilc^  of  the  parent  who  is  of  sound  mind.  A  child 
of  a  marriage,  which  is  annulled  on  the  ground  that  one  or  both 
of  the  parties  had  not  attained  the  age  of  legal  consent,  is 
deemed,  for  all  purposes,  the  legitimate  child  of  both  parents. 

Id.,   i'28;   L.  1903,   cb.  225.     In  effect  Sept.  1,   1908. 

i  1750.    Action    on    tbe    sronnd    of    force,   fraad*    etc. 

An  action  to  annul  a  marriage,  on  the  ground  that  the  consent 
of  one  of  the  parties  thereto  was  obtained  by  force,  duress,  or 
fraud,  may  be  maintained,  at  any  time,  by  the  party  whose  con* 
sent  was  so  obtained.  Such  an  action  may  also  be  maintained, 
during  the  life-time  of  the  other  party,  by  the  parent  or  the  guard- 
ian of  the  person  of  the  party,  whose  consent  was  so  obtained, 
or  by  any  relative  of  that  party,  who  has  an  interest  to  avoid  the 
marriage.  But  a  marriage  shall  not  be  annulled  on  the  ground 
of  force  or  duress,  if  it  appears  that,  at  any  time  before  the  com- 
mencenieut  of  the  action,  the  parties  thereto  voluntarily  cohabited 
as  husband  and  wife;  or  on  the  ground  of  fraud,  if  it  appears  that, 
at  any  time  before  the  commencement  thereof,  the  parties  volun- 
tarily cohabited  as  husband  and  wife,  with  a  full  knowledge  of 
the  facts  constituting  the  fraud. 

Id.,  if  30  and  31.  ain'd:  L.   1862,  cb.  246.     See  |  174S,  ante. 

I  1761.    Cnatody,    maintenance,    etc.,   of    ia«ne    of   amela    « 
marriaffc. 

The  court  must,  upon  the  application  of  the  plaintiff,  award  the 
custody  of  the  children  of  a  marriage,  which  is  annulled  on  the 
ground  of  forcp.  duress,  or  fraud,  to  the  innocent  parent,  unless  it 
appears   that   the   latter  is   ui:f:t.   for   any   reason,  to  have   the 
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custody  of  one  or  more  of  tho  children,  in  which  case  the  court 
must  glTe  such  directious  relatiu};  thereto,  as  the  interests  of  tho 
child  or  children  require.  The  jud^iiieut  maj  make  provision  for 
the  education  and  maintenance  of  tne  diildren,  out  of  the  property 
of  the  guilty  parent. 
2  B.  a.  142,  i  32,  am'd. 

i   17B8.   [Am'd,   18INS.]    Aetlom  om   tke  srowmd  of  pkT»i«*l 

An  action  to  annul  a  marriage,  on  the  ground  that  one  of  the 
parties  was  physically  incapable  of  entering  into  the  marriage 
state,  may  be  maintained  by  the  injured  i)arty  against  the  party 
whose  incapacity  is  alleged;  or  such  an  action  may  be  maintained 
by  the  party  who  was  incapable  against  the  other  party,  provided 
the  incapable  party  was  unaware  of  the  incapacity  at  the  time  of 
marriage,  or  if  aware  of  such  incapacity,  did  not  know  it  was 
incurable.  Such  an  action  must  be  commenced  before  five  yean 
have  expired  since  the  marriage. 

U    1885,   ch. 


I  1768.  C«rtalM  proeeedlMffs  reffvlated  la  aetlon  to  ammal 
aiarriase. 

In  an  action  brought  as  prescribed  in  this  article,  a  final  judg-* 
ment,  annulling  the  marriage,  shall  not  be  rendered  by  default,  for 
want  of  an  appearance  or  pleading,  or  upon  the  trial  of  an  issue, 
without  proof  of  the  facts,  upon  which  the  allegation  of  nullity  is 
founded.  And  the  declaration  or  confession  of  either  party  to  the 
marriage  is  not  alone  sufficient  as  proof;  but  other  satisfactory 
evidence  of  the  facts  must  be  produced.  In  such  an  action,  except 
where  it  is  founded  upon  an  allegation  of  the  physical  incapacity  of 
one  of  the  parties  thereto,  the  court  must,  upon  the  aoplication  of 
either  of  the  parties,  make  an  order  directing  the  triaC  by  a  jury, 
of  all  the  issues  of  fact;  or  it  may  of  its  own  motion,  make  an 
order  directing  the  trial,  by  a  jury,  of  one  or  more  issues  of  fact; 
for  which  purpose,  the  questions  to  be  tried  must  be  prepared  and 
settled  as  prescribed  in  section  970  of  this  act. 

Id.,  H  86  and  86  In  part.  8«e  2  B.  8.  176,  |  46  (2  Bdm.  181);  Me,  also, 
H  1012  and  1228,  ante,  and  {  1757.  poet. 

I  1754.  Jadffment  anmalliniT  a  marriage ;  kovr  far  eoa- 
danlve. 

A  final  judgment,  annulling  a  marriage,  rendered  during  the  life- 
time of  both  the  parties,  is  conclusive  evidence  of  the  invalidity 
of  the  marriage  in  every  court  of  record  or  not  of  record,  in  any 
action  or  special  proceeding,  civil  or  criminal.  Such  a  judgment, 
rondered  after  the  death  of  either  party  to  the  marriage,  is  con- 
/>liinive  only  as  against  the  parties  to  the  action,  and  those  claiming 
under  them. 

Id.,  f  3T. 

§   1766.  Hovr  aezt  frlemd  of  lafanty  laaatle,  etc.,  allo^red 

to   sve,  ete. 

An  order,  allowing  a  person  to  maintain  an  action,  as  the  next 
friend  of  an  infant,  as  prescribed  in  section  1744  of  this  act.  or  nn 
the  next  friend  of  an  idiot  or  lunatic,  as  prescribed  in  section  1748 
of  this  act,  may  be  granted  by  the  court,  in  its  disoretion,  without 
notice,  or  upon  notice  to  such  persons  and  in  such  a  manner,  as 
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it  deonis  proper.  A  motion  to  Tacat*»  such  an  order  must  be  madt* 
at  a  term  held  by  tht>  judge  who  granted  it,  UDless  he  is  dead,  out 
of  utlice,  or  unable  to  hear  it  br  reason  of  sickness  or  otherwise; 
or  unless  he  expressly  directs  it  to  be  heard  at  a  term  held  by 
another  judge.  But  where  Buch  an  order  has  been  granted,  the 
court,  to  which  application  for  final  judgment  is  made,  may  dis- 
unis  thi>  complaint,  if  ju&(tice  so  requires,  although,  in  a  like  case, 
the  party  to  the  marriage,  if  plaintiff,  would  be  entitled  to  judg- 
meat. 
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ARTICJLK  SKCOND. 

Action  for  a  divorce. 

See.    1756.  In  what  casen  action  may  be  maintained. 
1T57.  Answer;  mode  of  trUl;  Judgment  by  default 
175<i.  When  divorct-  denied,  altliougu  adultery  proved. 

1759.  Begulatlona  when  action  brought  by  wife. 

1760.  Id. :  when  action  brought  by  husband. 

1761.  Marriage   after   divorce    for   adultery.      (Bepealed] 

1761.  Regulation  when  action  brough^  by  either  husbaud  or  wife. 

(  ITSA.  IM  wkat  eajiea  actlom  may  be  naalntaiaed. 

In  either  of  the  following  cases,  a  husband  or  a  wife  may  maJiir 
tain  an  action,  against  the  other  party  to  the  marriage  to  procure 
a  judgment,  divorcing  the  parties  and  dissolving  the  marriage,  Dy 
reason  of  the  defendant's  adultery. 

1.  Where  both  parties  were  residents  of  the  State,  when  the 
offence  was  fommitted.  ,  ^ 

2.  Where  the  parties  were  married  within  this  fctate. 

3  Where  the  plaintiff  was  a  resident  of  the  State,  when  the 
offence  was  committed,  and  is  a  resident  thereof,  when  the  action 

^*4^w"here  the  offence  was  committed  within  the  State,  and  the 
injured  party,  when  the  action  is  commenced,  is  a  resident  of  the 
^tate.  ^     „      .  ,-*o 

a  B.   8.   144,  I  88  (2  Bdm.   150).  amd;  L.  1862,  ch.  246,   §  1.    Stoa  I  1768. 


i    1T57.    [.4m*€i,  18tt»,   Itfll.]      Answer;  mode  of  trial;  JndK- 
■aemt  by  default. 

1.  The  answer  of  the  defendant,  may  be  made,  without  verify- 
ing it,  notwithstanding  the  verification  of  the  complaint,  excrpi 
that  an  answer  containing  a  counterclaim,  which  charges  adul- 
tery must  be  veriiied  in  respect  of  such  counterciaiui,  where  tlu' 
complaint  is  verified.  If  the  answer  puts  in  issue  the  allegation 
of  adultery,  the  court  must,  upon  the  application  of  either  party. 
or  it  may.  of  its  own  motion,  make  an  order  directing  the  trim. 
by  a  jury,  of  that  issue;  for  which  purpose  the  questions  to  hv 
tried  must  be  prepared  and  settled,  as  prescribed  in  sectiou  nine 
hundred  and  seventy  of  this  act.  If  the  answer  does  not  put  in 
issue  the  allegation  of  adultery,  or  if  the  <lefendant  makes  de- 
fault in  appearing  or  pleading,  the  plaintiff  before  he  is  entitled 
to  judgment,  must  nevertheless  satisfactorily  prove  the  material 
allegations  of  his  complaint,  and  also,  by  his  own  testimony  or 
atbf^rwise,  that  there  is  no  judgment  or  decree,  in  any  court  of 
the  state  of  com^jeteut  jurisdiction,  against  him  in  favor  of  the 
iefendant  for  a  divorce  on  the  ground  of   adultery. 

2.  In  an  action  brought  to  obtain  n  divorce  on  the  ground  of 
adiilte.'v,  the  plaintiff  or  defendant  may  serve  a  copy  of  his  plead- 
iDf?  on  the  co-respondent  named  therein.  At  any  time  within 
t^'enty  days  after  such  service  on  said  co-respond<»nt,  he  may  ap~ 
pear  to  defen<l  such  action,  so  far  as  the  issm^  affect  such  co- 
respondent. If  no  such  service  be  made,  then  at  any  time  before 
the  entry  of  judgment  any  co-respondent  named  in  any  of  the 
pleadings  shall  have  the  right,  at  any  time  before  the  entry  of 
jadgn>ent,  to  appear  either  in  person  or  by  attorney,  in  said  action 
and  demand  of  plaintiffs  attorney  a  copy  of  the  summons  and 
complaint,  which  must  be  served  within  ten  days  thereafter,  and 
he  may  appear  to  defend  inch  action,  so  far  as  the  issues  affect 
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vnch  co-respondent.  In  case  no  one  of  the  allegations  of  adnlterv 
eontroTerted  by  such  co-respondent  i^all  be  prored,  such  oo- 
respondent  shall  be  entitled  to  a  bill  of  costs  acrainst  the  person 
naming  him  as  such  co-respondent,  which  bill  of  costs  shall  con- 
sist only  of  the  sum  now  allowed  by  law  as  a  trial  fee,  and  dis- 
bnrseinents,  and  such  co-respondent  shall  be  entitled  to  haye  an 
execution  issue  for  the  collection  of  the  same. 

Id.,  ii  89,  40.  41;  L.  1877,  ch.  168;  I*  1890.  ch.  ««;  L.  1911.  ch.  311. 
In  effect  Sept.  1.  1911.  See  11  1012,  1215  and  1229.  ante,  and  ft  1775, 
post. 

1  1758.  \irheift  dlToree  denied,  altltowh  adaltery  proved. 

In  either  of  the  following  cases,  the  plaintitF  is  not  entitled 
to  a  divorce,  although  the  adultery  is  established: 

1.  Where  the  offence  was  committed  by  the  procurement  or 
with  the  connivance  of  the  plaintiff. 

2.  Where  the  offence  charged  has  been  forgiven  by  the  plaintUf. 
The  forgiveness  may  be  proved,  either  affirmatively,  or  by  the 
voluntary  cohabitation  of  the  parties,  with  the  knowledge  of  the 
fact. 

3.  Where  there  has  been  no  express  forgiveness,  and  no  volun- 
tary cohabitation  of  the  parties,  but  the  action  was  not  com- 
menced within  five  years  after  the  discovery,  by  the  plaintiff, 
of  the  offence  charged. 

4.  Where  the  plaintiff  has  also  been  guiltv  of  adultery,  und?r 
such  circumstances,  that  the  defendant  wonld  have  been  entitled, 
if  innocent,  to  a  divorce. 

2  B.  8. 144, 1 43 1  L.  UH.  eh.  1«. 

I  1769.  [Am'd,  18N,  1900.]  Reff«l«tlMUi  Wttmm  aettoa 
fhrowlftt   by  vrlfe. 

Where  the  action  is  brought  by  the  wife,  the  following  regula- 
tions  apply   to   the   proceedings: 

1.  The  legitimacy  of  any  child  of  the  marriage,  bom  or  be- 
gotten before  the  commencement  of  the  action,  is  not  affected 
by  the  judgment  dissolving  the  marriage. 

2.  tAm»d,  1895,  1900.)  The  court  may,  in  the  final  judgment 
dissolving  the  marriage,  require  the  defendant  to  provide  suit- 
ably for  the  education  and  maintenance  of  the  children  of  the 
marriage,  and  for  the  support  of  plaintiff,  as  justice  requires, 
having  regard  to  the  circumstances  of  the  respective  parties: 
and  may,  by  order,  upon  the  application  of  either  party  to  the 
action,  and  after  due  notice  to  the  other,  to  be  given  in  such 
manner  as  the  court  shall  prescribe,  at  any  time  after  final 
judgment  whether  heretofore  or  hereafter  rendered,  annul,  Tary 
or  modify  such  a  direction.  But  no  such  application  shall,  be 
made  by  a  defendant  unless  leave  to  make  the  same  shall  Hare 
been  previously  granted  by  the  court  by  order  made  upon  or 
without  notice  as  the  court  in  its  discretion  may  deem  proper 
after  presentation  to  the  court  of  satisfactory  proof  that  justice 
requires  that  such  an  application  should  be  entertained. 

L.  189B.  ch.  801;  L.  1900,  oh.  743.    In  effect  Sept.  1, 1900. 

3.  If,  when  final  judgment  is  rendered,  dissolving  the  marriage, 
the  plaintiff  is  the  owner  of  any  real  property;  or  has.  In  her 
possession  or  under  her  control,  any  personal  property,  or  thine 
in  action,  which  was  left  with  her  by  the  defendant,  or  acqniiva 
by  her  own  industry,  or  given  to  her  by  bequest  or  otherwise; 
or  if  she  is  w  may  tksrtafter  bscome  entitlsd  ta  aay  prapcrCy. 
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by  the  decease  of  a  relatire  intestate;  the  defendant  shall  not 
have  any  interest  therein,  absolute  or  contingent,  before  or  after 
her  death. 

4.  Where  final  judgment  is  rendered  dissolving  the  marriage, 
the  plaintiff's  inchoate  right  of  dower,  in  any  real  property,  of 
\vhich  the  defendant  then  is  or  was  theretofore  seized,  is  not 
affected  by  the  judgment. 

L.  18M,  eh.  801. 

f  1T60.    Id.  I  ^vhen  action  browht  br  hiaabaflid. 

Where  the  action  is  brought  by  the  husband,  the  fc^lowing 
regulations  apply  to  the  proceedings: 

1.  The  legitimacy  of  a  child,  bom  or  begotten  before  the  com- 
mencement of  the  offence  charged,  is  not  affected  by  a  judgment 
dissolving  the  marriage;  but  the  legitimacy  of  any  other  child 
of  the  wife  may  be  determined,  as  one  of  the  issues  in  the  action. 
In  the  absence  of  proof  to  the  contrary,  the  legitimacy  of  all  the 
children,  begotten  before  the  commencement  of  the  action,  must 
bo  presumed. 

2.  A  judgment  dissolving  the  marriage  does  not  impair,  or 
otherwise  affect,  the  plaintiflTs  rights  and  interests,  in  and  to  any 
real  or  personal  property,  which  the  defendant  owns  or  possesses, 
when  the  judgment  Is  rendered. 

3.  Where  judgment  is  rendered  dissolving  the  marriage,  the 
defendant  is  not  entitled  to  dower  in  any  of  the  plaintiffs  real 
property,  or  to  a  distributive  share  in  his  personal  property. 

3  R.  8. 144,  M  44.  -17  nnd  48.    See  Beal  Prop.  Law,  1 170. 

f  1761.  [Added,  1913.]     Reynlatlom  wken  aetlon  brovslit 
"hy  eitlier  liii«b«nd  or  wife. 

Whenever  the  relation  of  husband  and  wife  ceases  by  the  entry 
of  a  judgment  dissolving  the  marriage,  the  defendant  guilty  of 
adultery  is  not  entitled  to  any  interest  in  any  policy  of  insur- 
ance on  the  life  of  the  plaintiff,  wherein  such  defendant  is  named 
as  a  beneficiary,  and  the  plaintiff  may  apply  to  the  court  grant- 
ing the  final  decree  or  to  a  special  term  ci  the  supreme  court 
on  notice  to  the  defendant,  or  the  attorney  who  appeared  for 
defendant  in  action  for  divorce,  and  to  the  insurance  company 
issuing  the  policy  or  policies,  for  an  order  directing  the  insur^ 
ance  company  issuing  the  policy  or  policies  to  substitute  therein 
such  beneficiary  as  the  plaintiff  may  nominate.  In  case  where 
It  is  shown  that  the  defendant  has  contributed  from  his  or  her 
Ewparate  estate  toward  the  payment  of  the  premiums  on  such 
policy,  the  court  shall  grant  such  order  on  such  terms  as  in 
the  discretion  of  the  court  shall  be  equitable.  This  section  shall 
also  apply  in  like  manner  when  the  defendant  obtains  a  decree 
a^rainst  the  plaintiff  on  a  counterclaim. 

Added  L.  1013,  cb.  536.    In  effect  Sept.  1.  1913. 
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article:   THIilO. 

Action  for  a  separatioru 

49C.  1762L  Tot  what  caases  action  may  be  maintained. 
1768.  Id.;  In  wbat  cases. 

1764.  Requisitei  of  complaint. 

1765.  Defendant   may   set  up  plaintiff's  mlMondvct. 

1766.  Support,    maintenance,   etc.,   of   wife  and   cnildren. 
1707.  Jttuffment  for  separation   may   be  revoked. 

1  17G2B.  For  vrhat  CAUnes  action  wnm.y  be  malntnlned* 

In  either  of  the  cases  specified  in  the  next  section,  an  Actior 
may  be  maintained,  bj  a  husband  or  wife,  against  the  oiuei 
party  to  the  marriage,  to  procure  a  judgment,  separating  thr 
parties  from  bed  and  board,  forever,  or  for  a  limited  time,  for 
either  of  the  following  causes: 

1.  The  cruel  and  inhuman  treatment  of  the  plaintiff  by  the 
defendant. 

2.  Such  conduct,  on  the  part  of  the  defendant  toward!*  the 
plaintiff,  as  may  render  it  unsafe  and  improper  for  the  former 
to  cohabit  with  the  latter. 

3.  The  abandonment  of  the  plaintiff  by  the  defendant. 

4.  Where  the  wife  is  plaintiff,  the  neglect  or  refusal  of  the 
defendant  to  provide  for  her.  \ 

2  r..  S.  146.  parts  of  §{  60  and  51.    See  L.  1824.  p.  249.  §  12. 

i  1763.  Id. I  In  vvbat  caaes. 

Such  an  action  may  be  maintained,  in  either  of  the  followinir 
cases: 

1.  Where  both  parties  are  residents  of  the  State,  when  the 
action  is  commenced. 

2.  Where  the  parties  were  married  within  the  State,  and  the 
plaintiff  ij  a  resident  thereof,  when  the  action  is  commencod. 

r.  Where  the  parties,  having  been  married  without  the  State, 
have  become  residents  of  the  State,  and  have  continued  to  be 
residents  thereof  at  least  one  year;  and  the  plaintiff  is  such  a 
resident,  when  the  action  is  commenced. 

Id.,   H  60  and  61   Id   Part. 

§  1704.  Reqniattea  of  eonaplalnt. 

The  complaint  in  such  an  action  must  specify  partioul.nrlv  the 
nature  and  circumstances  of  the  defendant's  misconduct,  and 
must  set  forth  the  time  and  place  of  each  act  complained  of, 
with  reasonable  certainty. 

Id.,    f  62,  and  Rule  80. 

I   176S.  Defendant   may   net  nn   nlalntflTii   infiBron4it«*f. 

The  defendant  may  set  up,  in  justification,  the  misconduct  of 
the  plaintiff;  and  if  that  defence  is  established  to  the  satlsfactioii 
of  the  court,  the  defendant  is  eatitled  to  judgment. 

Id.,   S    58. 

f  1766.  Support,  maintenance,  etc.,  of  fvife  »iftd  chtldrem. 

Where  the  action  is  brought  by  the  wife,  the  court  may.  in 
the  final  judgment  of  separation,  give  such  directions  as  the 
nature  and  circumfltances  of  the  caf»e  renuire.  In  narticnlar, 
it  may  compel  the  defendant  ^f^  nrovide  suitably  for  the  educt- 
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tioB  and  maintenance  of  the  children  of  the  marrlase«  and  for 
the  lapport  of  the  plaintiff,  as  justice  requires,  having  regaid 
to  tlie  circumstauces  of  the  respectlTe  parties.  And  the  court 
CDAy.  in  such  an  action,  render  a  judgment,  compelling  the 
defendant  to  make  the  provision  specified  in  this  section,  wber«, 
under  the  circamstances  of  the  cose,  such  a  judgment  ia  proper, 
withont  rendering  a  judgment  of  separation. 

8m  2  S.  S.  148.  IS  M  and  fiS. 
I  1767.  Jiidirment  for  •eparation  may  l»e  revolcea* 

Upon  the  joint  application   of  the  parties,   accompanied   with 

satisfactory   evidence   of   their   reconciliation,   a   judgment   for   a 

separation,  forever,  or  for  a  limiteo  period,  rendered  as  prescribed 

in  tills  article,  may  be  revoked,  at  any  time,  by  the  court  which 

rendered  it,  subject  to  such  regulations  and  restrictions  as  the 

coart  thinks  fit  to  impose. 

id.,  i  50. 
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article:  fourth. 

Provisiona  appUcahle  to  two  or  more  of  the  aotion8  specified  in 

this  title. 

Soc.  1788.  Married  woman  deepied  a  realdent  in  certain  casaa. 

1769.  Alimony,  expenaea  of  action,  and  costs;  how  awarawL 

1770.  What  is  deemed  a  counterclaim.  ^i.i«-» 

1771.  Custody   and   maintenance  of   children  *n<*^f"PI»2''*  ^JS2«L 

1772.  Support,   maintenance,   etc.,  of  wife  and  children.     BeqneatratMO. 

1773.  Id.;   when  enforced  by  punishment  for  contempt. 

1774.  Reiirulations  respecting  Judgment. 

1  ires.  [Added,  1880.]    Married  woman  deemed  m.  resident 
In   certain   caaea. 

If  a  married  woman  dwells  within  the  State,  when  she  com- 
mences an  action  against  her  husband,  as  prescribed  in  either  of 
the  last  two  articles,  she  is  deemed  a  resident  thereof,  although 
her  husband  resides  elsewhere. 

2  R.  S.  147,  f  57  (S  Bdm.  154),  am'd.     Added  by  L.  1880,  ch.  178. 

I  1700.  Alimony,  expenaea  of  action  and  coats  i  bow 
a^varded. 

Where  an  action  is  brought,  as  prescribed  in  either  of  the 
last  two  articles,  the  court  may,  in  its  discretion,  during  the  pen- 
dency thereof,  from  time  to  time,  make  and  modify  an  order  or 
orders,  requiring  the  husband  to  pay  any  sum  or  sums  of  money 
necessary  to  enable  the  wife  to  carry  on  or  defend  the  action,  or 
to  provide  suitably  for  the  education  and  maintenance  of  the 
children  of  the  marriage,  or  for  the  support  of  the  wife,  having 
regard  to  the  circumstances  of  the  respective  parties.  The  final 
judgment  in  such  an  action  may  award  costs,  in  favor  of  or 
against  either  party,  and  an  execution  may  be  issued  for  the  col- 
lection thereof,  as  in  an  ordinary  case;  or  the  court  may,  in  the 
judgment,  or  by  an  order  made  at  any  time,  direct  the  costs  to 
be  paid  out  of  any  property  sequestered,  or  otherwise  in  the 
power  of  the  court. 

Id.,  fi  58. 

I   1770.   [Am'd,  1881.]    "What  la  deemed  a  connterclaim. 

Where  an  action  is  brought  by  either  husband  or  wife,  as  pre- 
p.-ribed  in  either  of  the  la.st  two  articles,  a  cause  of  action,  against 
the  plaintiff  and  in  favor  of  the  defendant,  arising  under  either  of 
said  articles,  may  be  interposed,  in  connection  with  a  denial  of  the 
material  allegations  of  the  complaint,  as  a  counterclaim. 

I  1771.  [Am'd,  180R,  19«4,  1008.]  Cnatody  and  mainte- 
nance  of   children,   and   anpport    of   plaintiff. 

Where  an  action  is  brought  by  either  husband  or  wife,  as  pre- 
scribed in  either  of  the  last  two  articles,  the  court  must,  except 
as  otherwise  expressly  prescribed  in  those  articles,  give,  either 
in  the  final  judgment,  or  by  one  or  more  orders,  made  from 
time  to  time,  before  final  judgment,  such  direction3  as  justice 
requires,  between  the  parties,  for  the  custody,  care,  education, 
and  maintenance  of  any  of  the  children  of  the  marriage,  and 
where  the  action  is  brought  by  the  wife,  for  the  support  of  the 
plaintiff.  The  court  may,  by  order,  upon  the  application  of 
either  party  to  the  action,  after  duo  notice  to  the  other,  to  be 
given  in  such  manner  as  the  court  shall  prescribe,  at  any  tini^ 
after  final  judgment,  annul,  vpry  or  modify  such  directions,  or 
In  case  no  such  direction  or  directions  shall  have  been  made, 
amend  it  by  inserting  such  direction  or  directions  as  justice  re- 
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qaires'for  the  txutodj,  care,  education  and  maintenance  of  any 
such  child  or  children  in  such  final  judgment  or  order  or  orders. 
But  no  such  application  shall  be  made  by  a  defendant  unless 
leave  to  make  the  same  shall  have  been  previously  granted  by 
the  court  by  order  made  upon  or  without  notice  as  the  court  in 
its  discretion  may  deem  proper  after  presentation  to  the  court 
of  satisfactory  proof  that  justice  requires  that  such  au  applica- 
tion should  be  entertained.  Where  an  action  is  brought  by  a 
wife,  as  prescribed  in  article  second  of  this  chapter,  and  a  mial 
judgment  of  divorce  has  been  rendered  in  her  favor,  the  court, 
upon  the  application  of  the  defendant  on  notice,  and  on  proof  of 
the  marriage  of  the  plaintiff  after  such  final  judgment,  must  by 
order  modify  Huch  final  judgment  and  any  orders  made  with 
resf^ect  thereto,  by  annulling  the  provisions  of  such  final  JimIt- 
nient  or  orders,  or  of  both,  directing  payments  of  money  for  the 
Kupi>ort  of  the  plaintiff. 

U   1100,  ch.  8D1;  L.  1604.  cb.  389;  L.   1908,  ch.  S07.      In  effect  Sept.   1, 
1906b 


f  1772.  [Am'd,  1904,  1918.]  Support,  mmlBteBance,  etc., 
of  ^irlffe  and  eMIldren.     Seqaiestratlon. 

Where  a  judgment  rendered,  or  an  order  made,  as  prescribed 
in  this  article,  or  in  either  of  the  last  two  articles,  or  a  judgment 
for  divorce  or  separation  rendered  in  another  state,  upon  the 
ground'  of  adultery  upon  which  an  action  has  been  brought  in 
this  state,  and  judgment  renderinl  therein,  requires  a  husband 
to  provide  for  the  education  or  maintenance  of  anv  of  the  chil- 
dren of  a  marriage,  or  for  the  support  of  his  wife,  the  court  may, 
in  its  discretion,  also  direct  him  to  give  reasonable  security,  in 
such  a  manner,  and  within  such  a  time,  as  it  thinks  proper,  for 
the  payment,  from  time  to  time,  of  the  sums  of  money  required 
for  that  purpose.  If  he  fails  to  give  the  security,  or  to  make 
any  payment  required  by  the  terms  of  such  a  judgment  or  order, 
whether  he  has  or  has  not  given  security  therefor;  or  to  pay  any 
sum  of  money  whi<'h  he  is  required  to  pay  by  an  order,  made  as 
prescribed  in  section  seventeen  hundred  and  sixty-nine  of  this 
act;  the  court  may  cause  his  personal  property,  and  the  rents  and 
profits  of  his  real  property,  to  be  se<iuestered,  and  may  appoint 
a  re<*eiver  thereof.  The  rents  and  profits,  and  other  property,  so 
sequestered,  may  be,  from  time  to  time,  applied,  under  the  direc- 
tion of  the  court,  to  the  payment  of  any  of  the  sums  of  money 
si^ecified  in  this  section,  as  justice  ri^quires;  and  if  the  same  shall 
be  insufficient  to  pay  the  sums  of  money  required,  the  court  may, 
on  application  of  the  receiver,  direct  the  mortgage  or  sale  by  the 
receiver,  under  such  terms  and  conditions  as  it  may  prescribe 
of  sufficient  of  his  real  estate  to  pay  such  sums. 

Id..  I  00,  ftm'd  by  U  1904,  ch.  318 ;  L.  1018,  ch.  189.  In  effect  Apr.  12, 
1918.. 

I  1773.  fAm'd,  1000.]  Id.|  when  enforced  by  pnntsliment 
for  contempt. 

Where  the  husband  makes  default  in  paying  any  sum  of  money 
specified  in  the  last  section,  as  required  by  the  judgment  or 
order  directing  the  payment  thereof;  and  it  appears  presumptively. 
to  the  satisfaction  of  the  court,  that  payment  cannot  be  enforced 
by  means  of  the  proceedings  prescribed  in  the  last  section,  or  by 
resorting  to  the  security,  if  any,  given  as  therein  prescribed,  the 
conrt  may,  in  its  discretion,  make  an  order  requiring  the  husband 
to  show  cause  before  it.  at  a  time  and  place  therein  specified, 
why  he  should  not  be  punishcf!  for  his  failure  to  make  the  nay- 
meut:  and  thereupon  proceedings  must  be  taken  to  punish  him. 
as   prescribed   in   article   nineteen   of   the  judiciary   law    for  the 
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punishment  of  a  contempt  of  court,  other  than  a  criminal  con- 
tempt. Such  an  order  to  show  (muse  may  also  be  made,  without 
any  previous  sequestration,  or  direction  to  give  security,  where 
the  court  is  satisfied  that  they  would  be  ineffectual. 

Ain'd   by    L.    190B.    cb.    65.    i  3.    See  note  68   of  notes  of  Btmrd  of  Stat- 
utory CoDsolidAtlon  at  eod  of  code. 

I   17T4.    [Am*d,    1IM)2,    190»,   1»05.]   Rcarulatlonii    respecting 
|a«  arment. 

li  an  action  brouj^ht  as  prescribed  in  this  title,  a  final  judk'- 
mei  t  shaii  not  be  rendered  in  favor  of  the  plaintiff  upon  tlie 
defi  ndant's  default  in  appearing  or  pleading,  imless  either  tbc 
sum  lions  and  a  copy  of  the  complaint  were  personally  servwl 
upoi  the  defendant;  or  the  copy  of  the  summons  delivered  to  the 
defendant,  upon  personal  service  of  the  summons,  or  delivered  to 
him  without  the  state,  or  published,  pursuant  to  an  order  for 
that  ourpose,  obtained  as  prescribed  in  chapter  fifth  of  this  act, 
contains  the  following  words,  or  words  to  the  same  effect,  legiblj 
written  or  printed  upon  the  face  thereof,  to  wit:  "Action  to 
annul  a  marriage;"  "Action  for  a  divorce;"  or  "Action  for  a 
separation;"  according  to  the  article  of  this  title,  under  which 
the  action  is  brought.  Where  the  summons  is  personally  served, 
but  a  copy  of  the  complaint  is  not  served  therewith;  or  where  a 
copy  of  the  summons  and  copy  of  the  complaint  are  delivered  to 
the  defendant  without  the  state,  the  certificate  or  aflSdavit  prov- 
ing service,  must  affirmatively  state,  in  the  body  thereof,  that  such 
an  inscription,  setting  forth  a  copy  thereof,  was  so  written  or 
printed  upon  the  face  of  the  copy  of  the  summons  delivered  to  the 
defendant.  No  final  judgment  annulliitg  a  marriage,  or  divorcing 
the  parties  and  dissolving  a  marriage,  shall  be  entered,  in  an 
action  brought  under  either  article  first  or  article  second  of  this 
.title,  until  after  the  expiration  of  three  months  after  the  filing 
of  the  decision  of  the  court  or  report  of  the  referee.  Such  de- 
cision or  report  must  be  filed  and  interlocutory  judgment  thereon 
must  be  entered  within  fifteen  days  after  the  party  becomes  en- 
titled to  file  or  enter  the  same,  and  can  not  be  filed  or  entereii 
afti^r  the  expiration  of  said  period  of  fifteen  days  unless  by  order 
of  the  court  upon  application  and  sufiicient  cause  being  shown  fur 
the  delay.  Within  thirty  days  after  the  expiration  of  said  period 
of  three  months  final  judgment  shall  be  entered  as  of  course  upon 
said  decision  or  report,  unless  for  sufficient  cause  the  court  in  the 
meant ini'*  shall  have  otherwise  ordered.  Upon  filing  the  de- 
cision of  the  court  or  report  of  the  referee,  a  judgment  annulling 
a  marriage  or  divorcing  the  parties  and  dissolving,  a  marriage, 
shall  be  interlocutory  only  and  shall  provide  for  the  entry  of  final 
judgment  granting  such  relief  three  mouths  after  entry  of  inter- 
locutory judgment  unless  otherwise  ordered  by  the  (rourt.  The 
final  judgment  must  be  entered  within  thirty  days  after  the  ex- 
piration of  said  period  of  three  months  and  can  not  be  entered 
after  the  expiration  of  such  period  of  thirty  days  except  by 
order  of  the  court  on  application  and  sufficient  cause  being  shown 
for  the  delay.  The  interlocutory  judgment  may,  in  the  discre- 
tion of  the  court,  provide  for  the  pavment  of  alimony  until  the 
entry  r>f  final  judgment;  it  may  include  a  judgment  for  costs, 
when  costs  are  aAvarde<l.  in  which  case  said  judgment  for  costs 
shall  be  docketed  by  the  clerk,  and  thereupon  shall  have  the  sain«* 
force  and  effe^-t  as  if  docketed  upon  the  entry  of  final  judgment 
I  herein,  except  that  it  shjjll  not  be  enforceable  by  execution  or 
piiniKhiiuMit  until  the  entry  of  final  judgment  in  .said  action. 

S4e  Hiite.  i   1757:  L.   11K)2,   rb.  SM;  L.   1903.  cb.   488;  L.    1905,  ch.  S87.   IB 
effect  Sept.  1.  1U06. 
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Actions  relating  to  a  corporatfon. 

Altlel*  1.  ActloD    hf    a    corporntlon,    and    actluii    ajculjutt    a    corDoratkm.    te 
reoorer  dmuages  or  pivptuty. 

2.  Judicial    auiMTvlaioQ    o£    a    corporation,    aod    of    the   otBeera    and 

member*   ibereot. 

3.  Actions   to   piucure   the   diasokitiou    of   a    corporation,    and    actions 

to   enforce    the    indlrldual   liability    of    the   ofllcera   oi    membere 
of  a  cocporutton,  with  or  wltboot  a  dlaaolutiOD  tber  of. 

4.  Action   by   the   people  to  annul   a    corporation. 

5.  ProTlsiona  applicable  to  two  or  more   of  the  actions  tpeclflttd   in 

this  title. 

ARTICI^B    FIRST. 

Action  by  a  corporation,  and  action  against  a  oorporationt  to 

recover  damages  or  property. 

Sec.  1775.  Complaint  In  actions  by  or  against  oorporttions. 

1776.  When  proof  of  corporate  existence  unnecessary. 

1777.  Misnomer,  when  waived. 

1778.  Action   againnt    a   corporation,   upon    a   note,    etc. 
1719.  When   forelini  corporations   may    sue. 

17S0.  When  foreign  corporations  may  be  sued. 

I  177S.  Complaint  fn  Actions  by  or  aaratnst  corporations. 

Ill  an  actiou  brou/?ht  by  or  a^aiDst  a  corporation,  the  complaint 
must  aver  that  the  plaintiff,  or  the  defendant  as  the  case  may  be, 
is  a  con»^*'«tion:  mni«t  state  whether  it  is  a  domestic  or  foreigrn 
corporation:  and,  if  the  latter,  the  State,  country,  or  government, 
by  or  nnder  whose  laws  it  was  created.  But  the  plaintifiF  need  not 
net  forth,  or  specially  refer  to  any  act  or  proceeding,  by  or  under 
■which  the  cor|x>ration  was  created. 

2   R.   8.   450,    }   13   (2   Edm.   470). 


f  1776.  "When  proof  of  corporsite  exlstenee  vnneeessary. 

In  an  action,  broufrht  by  or  against  a  corporation,  the  plaintiff 
need  not  prove,  upon  the  trial,  tiie  existence  of  the  corporation, 
unless  the  answer  is  verified,  and  contains  an  affirmative  allega- 
tion that  the  plaintiff,  or  the  defendant,  as  the  case  may  be,  is 
not  a  corporation. 

Id.,  I  3.  am'd;  L.  1864.  ch.  422  («  Edm.  20S),  and  L.  1875,  Krh.  508. 


I  177T.  Misaonter,  <ipvhen  -vraiTed. 

In  an  action  or  special  proceeding,  brought  by  or  against  a  cor- 
poration, the  defendant  is  deemed  to  hav«  waived  any  mistake 
in  the  statement  of  the  corporate  name,  unless  the  misnomer  is 
pleaded  in  the  answer,  or  other  pleading  in  the  defendant's  behalf. 

Id.,  1 14.  am'd. 

f  1778.  Action  wtmninmt  a  corporation  npon  m  note,  etc. 

In  an  action  against  a  foreign  or  domestic  corporation,  to  le- 
cover  damages  for  the  non-payment  of  a  promissory  note,  or  other 
evidence  of  debt,  for  the  absolute  payment  of  money,  upon  de- 
mand, or  at  a  particular  time,  an  order,  extending  the  time  to 
answer  or  demur,  sbnll  not  be  granted,  except  by  the  court,  upon 
notic<»  to  the  plaintiff's  attorney.  In  such  an  action,  unless  the 
defendant  serves,  with  a  copy  of  his  answer  or  demurrer,  a  copv^ 
•f  an  order  of  a  judge,  diroctifr  that  the  issues  presented  by  the 
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§§  1779-80  CORPORATION.  cl5,t.2,a.l 

pleadinsB  be  tried,  the  plaintiff  may  take  judgment,  as  in  case  of 
default  in  pleading,  at  the  expiration  of  twenty  days  after  8e^ 
vice  of  a  copy  of  the  complaint,  either  personally  with  the  sani- 
moDB,  or  upon  the  defendant's  attorney,  pursuant  to  his  demand 
therefor;  or,  if  the  service  of  the  summons  was  otherwise  f^%^ 
personal,  at  the  expiration  of  twenty  days  after  the  serrice  ii 
complete. 

2  R.  S.  «S9,  H  8,  9  and  10. 


S  17T0.  Wken  foretflrn  corporation  BUty  uuBt. 

An  action  may  be  maintained  by  a  foreign  corporation,  in  like 
manner,  and  subject  to  the  same  regulations,  as  where  the  action 
18  brought  by  a  domestic  corporation,  except  as  otherwise  spec* 
ially  prescribed  by  law.  But  a  foreign  corporation  cannot  main- 
taiu  an  action,  founded  upon  an  act,  or  upon  a  liability  or  obli- 
gation, express  or  implied,  arising  out  of,  or  made  and  entered 
into  in  consideration  of,  an  act,  which  the  laws  of  the  State 
forbid  a  corporation  or  association  of  individuals  to  do,  without 
express  authority  *>f  law.  This  'ection  does  not  affect  the  validity 
of  a  meeting  of  the  stockholders  or  directors  of  a  foreign  cor- 
poration, held  within  the  State,  where  such  ii  meeting  is  autho^ 
ized  by  the  laws  of  the  State,  country,  or  government  by  or  under 
which  the  corporation  is  created;  or  of  r.:i  act,  done  at  such  a 
meeting,  which  is  not  in  conflict  with  the  same  laws,  or  the  laws 
of  the  State. 

Id.,  }{  1  and  2;   L.   1873.  ch.  634  (9  Bdm.  «76). 

I  1780.  [Am^d,  1918.1  "Wheit  forefarn  corporation  may  bf 
sued. 

An  action  against  a  foreign  corporation  may  be  maintained  b; 
a  resident  of  the  State,  or  by  a  domestic  corporation,  for  any 
cause  of  action.  An  action  against  a  foreign  corporation  may  be 
maintained  by  another  foreign  corporation,  or  by  a  non-resident, 
in  one  of  the  following  eases  only: 

1.  Where  the  action  is  brought  to  recover  damages  for  the 
breach  of  a  contract  made  within  the  State,  or  relating  to  prop- 
erty situated  within  the  State,  at  the  time  of  the  making  thereof. 

2.  Where  it  is  brought  to  recover  real  property  situated  within 
the  State,  or  a  chattel,  which  is  replevied  within  the  State. 

li.  Where  the  cau.se  of  action  arose  within  tho  State,  except 
where  the  object  of  the  action  is  to  affect  the  title  to  real  prop- 
erty situated  without  the  State. 

4.  Where  a  foreign  corporation   is  doing  business  within  this 

state. 

To.  Proc.,  I  427:  2  %  S..  $  15.  am'd :  L.  1849,  ch.  107  (2  Edn.  47»). 
A.ui'd  by  U  1913,  ch.  60.     In  effect  Sept.  1,   1913. 
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c.  15,t.2,a.2         ^  CORPORATION.  ||  178l-«3 

ARTICLE  8BCOND. 

Judicial  miperviaion  of  a  corporation,  and  of  the  officers  and 

memhera  thereof. 

Bcc.  1781.  Action  agalnit  directors,  etc.,  of  a  corporation,  for  miB<9ndact. 

1782.  By  whom  action  to  be  broaght. 

1783.  Thia  article,  bow  construed. 

n    1781-1783.     [Repealed   by   L.    1909,   ch.   28.    See   CoQsoli- 
Juted  Laws,  tit.  General  Corporation  Law,  {(  90-92.] 
26  4M 
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ARVICLB  THIRD. 

4cti<m9  toprotHretJ^di89oiutionofacorv'nuVnv,f'v(i  n^rums 
to  eirforce  the  individual  liability  of  tJie  ojliccrs  or  nmmher»  oj  a 
corporation^  wUh  or  toithout  a  uissoiiuiou  tliereof. 

B»ft   17&4.  Action  hj  jodginent  creditor  for  Mqaeotratlcii,  «i<:. 
IW.  Action  to  almoV      '   .pormtlon. 
i786.  Id.;  by  wbom  to  be  brought. 

1787.  Tempcniiy     DjOMtlon. 

1788.  BecelTor  omj  be  appointed.      Permanent  aad  tempornrv   rMH>iv-r 

Powers,    etc.   of   temporarj   rccelTer. 

1789.  Additional  powers  and  dotlee  maj  be  oon<M£cea  upon  teuipor»cy 

receirer. 
1780.  Maktoff  atetikboldera,  etc.,  portiM.  .  ^  .^ 

1791.  When  separate  action  mur  be  broogbt  against  tb^m. 
1782.  Prooeedlnga  In  eltber  actio  .  ^._._.u-*_^ 

1788.  J  dgment;    propertj  of  corporaMon  to  be  dlstrlboted. 
1784.  Id.;  stock  Mibscriptlons  te  be  recoTered. 
1788.  Id.;  as  to  lUUUties  of  dir.ctort  and  ■tooltholdTS. 
1788.  IBffect  of  this  article  Mmttad. 

81  1784-I70e.  [Repealed  by  L.  1909.  ch.  28.  See  Consoli- 
dated LftW8,  tit  General  Corporation  Law,  SS  100-106,  10^ 
US.] 


e.  15,t.2,a.4  CORPORATION.  §§  1797-18^3 

ARTICL.K  FOURTH, 

Ataion  hy  thepeqple  to  annul  a  corporation. 

8ec.  1TQ7.  Actkm  hj  attorney-venenl,  rrbma  leflaUtaM  dlrseti. 
17U6.  Id.,   b7  leave  rf  eoart. 
1700.  Leave;   when   and   how   granted. 

1800.  Action  triable  bj  a  jary. 

1801.  Judgment. 

18U2.  lujunctio  <  mar  laane. 

18US.  Cupy  of  Judgment-roll  to  be  filed  and  pobUalied. 

§S  17»T.180».   [Repealed   by   L.    1909,   ch.   28.     See   Consoli- 
dated Laws,  tit.  General  Corporation  Law,  i{  130-136.] 
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ARTICLE  FIFTH. 

Provisions  applicable  to  two  or  more  of  the  actions  specified  in 

this  title. 

S4*c.  1804.  Certain   corporations  excepted  from  certain   articles  of  this   title. 

1805.  Ofllcf'TO  and  agents  may  be  compelled  to  testify. 

1800.  Injunctions  staying  actions  by  creditors. 

1807.  Creditors  may  be  brought  in. 

1808.  When  attorney-general  mnst  bring  action. 

1809.  Requisites  of  Injunction  against  corporations  in  certain  «m(iea. 
1810  Id. ;    of  order   appointing  receiver   in   certain   cases. 

1811.  Id.:   of  Judicial  suspension  or  removal  of  an  officer. 

1812.  Application    of   certain    provisions   to  Joint-stock   associations. 

1813.  In  action   against  stockholders,  misnomer,  etc.,  not  available. 

H  1804-1806.    [Repealed   by    L.    1909,   ch.   28.      filee    Consoli- 
dated Laws,  tit.  General  Corporation  Law,  |§  300-304.] 


I  18O0.  [Am*(1,  1900.]  Reqnliiftes  of  lujnnctlon  luralnst 
Joint-atoclc  assodatlona  in  certain  cases. 

An  injunction  order,  suspendinj?  the  general  and  ordinary  busi- 
ness of  a  joint-stoolc  association,  consisting  of  seven  or  more 
persons,  or  suspending  from  office,  or  restraining  from  the  per- 
formance of  his  duties,  a  trustee,  director,  or  other  officer  thereof, 
can  be  granted  only  by  the  court,  upon  notice  of  the  application 
therefor,  to  the  proper  officer  of  the  association,  or  to  the  trus- 
tee, director,  or  other  officer  enjoined.  If  such  an  injunction 
order  is  made,  otherwise  than  as  prescribed  in  this  sectiou,  it  is 
void. 

U  1870.  cb.  151.  I  1  (7  Kdm.  661),  amM.  See  IS  1787.  1919.  Am'd  tK7 
L.  1909.  cb.  65.  Also  parti/  rei)ealed  by  L.  1909.  ch.  28.  See  Consolidated 
Laws.  tit.  General  Oorporation  Law,  |  305.  See  note  60  of  notes  of  Board 
of  Statutory  Consolidation  at  end  of  code. 

81  1810-1811.  [Repealed  by  L.  1909.  ch.  28.  gee  Consolidated 
;.aws,  tit.  General  Corporation  Law,  §§  306-307.] 

§  1812.  [Am'd,  1009.]  Application  of  certain  provisions 
to  Joint-stock  associations. 

Sectipn  eighteen  hundred  and  nine  of  the  code  of  civil  pro- 
cedure and  sections  three  hundred  and  six  and  three  hundred  and 
seven  of  the  general  corporation  law  apply  to  an  action  or  a 
special  proceeding,  against  a  joint-stock  association  created  by  or 
under  the  laws  of  the  State,  or  a  trustee,  director,  or  other  officer 
thereof;  or  against  a  joint-stock  association  created  by  or  under 
the  laws  of  another  state,  government,  or  country,  or  a  trustee, 
director,  or  other  officer  thereof,  where  the  association  does  busi- 
ness within  the  State,  or  has,  within  the  State,  a  business 
agency  or  a  fiscal  agency,  or  an  agency  for  the  transfer  of  its 
stock. 

Id.,  i  5.  am'd:  L.  1875,  ch.  428.  See  I  2463.  AmM  by  L.  1909,  ch.  63. 
Also  partly  repealed  by  L.  1009.  rh.  28.  See  Oonaolidated  Lawa,  tit.  Qcncral 
Corporation  Law,  |  308.  See  note  00  of  notes  of  Board  of  Statutory  Oos- 
aolidatlon  at  end  of  code. 
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f  1818.  [Am'dy  1909.]  In  action  asalnat  atoolclioldersy 
aUanoBieri    etc.*   not   available. 

Where  an  action,  authorized  hy  a  law  of  the  State,  is  brought 
againiit  one  or  more  persona,  as  stocldiolders  of  a  joint-stoclc  asso- 
ciation, an  objection  to  any  of  the  proceedings  cannot  be  talten, 
by  a  person  properly  made  a  defendant  in  the  action,  on  the 
ground  that  the  plaintiff  has  joined  with  him,  as  a  defendant  in 
the  action,  a  person,  whose  name  appears  on  the  stock-books  of 
the  association,  as  a  stockholder  thereof,  by  the  name  so  appear- 
ing; but  who  is  misnamed,  or  dead,  or  is  not  liable  for  any  cause. 
In  such  a  case,  the  court  may,  at  any  time  before  final  judg- 
ment, upon  motion  of  either  party,  amend  the  pleadings  and 
other  papers,  without  prejudice  to  the  preyious  proceedings,  by 
substituting  the  true  name  of  the  person  intended,  or  by  striking 
out  the  name  of  the  person  who  is  dead,  or  not  liable,  and,  in  a 
proper  case,  Inserting  the  name  of  his  representative  or  successor. 

L.  1869,  ch.  157.  f  2  (7  Edm.  426).  Am'd  by  L.  1909,  ch.  60.  Aim 
partljr  repealed  by  L.  1909  cb.  28.  See  CoDSoIidated  Laws,  tit.  General  Cor- 
poration Law.  f  309.  See  note  61  of  notes  of  Board  of  Statutory  Ooft- 
MlldatleQ  at  end  of  code. 
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TITLB  m. 
Actioxui  relating  to  thtt  estate  of  a  decedent. 

Artleto  1.  Action  by  or  mgftlnit  mn  ozocator  or  admintstntor. 

2.  Action  by  a  creditor  against  hla  debtor'!  next  of  kla,  Iflgafcae,  hill 

or    dcTlaee. 
S.  Action  to  eatabllah  or  impeach  a  will. 
4.  General  and   misoeUaneoua  provialona. 

ARTICLB  FIRST. 

Action  by  or  against  an  executor  or  cuiministraior, 

flee.  1814.  Action,  etc..  hj  and  againat  executor,  etc.,  to  be  brought  In  repra^ 
sentatlve    capacity. 

1815.  When  peraonal  and  repreaentattve  eanae  of  actloo  may  he  joined. 

1816.  Id.;    aeparate  dockets   and   executiona. 

1817.  Begnlationa.  when  lome  of  the  executora.  etc..  are  not  somnooed 

1818.  Executors  who  hare  not  qualified .  not  neceaaary  parties. 
1810.  Action  by  legatees,  etc.,  against  executor,  etc. 

1820.  Id.;    by   infant;    guardian *a  bond. 

1821.  When  action  barred  by  Judgment  against  heir,  etc. 

1822.  Limitation  of  action  by  creditor  on  claim   rejected,   etc. 

1828.  Decedent'a  real   property   not   bound   by  judgment    against  essc» 
tor,    etc. 

1824.  Want  of  aaaets  not  to  be  pleaded  by  executor,  etc. 

1825.  LeaTe  to  iaaue   execution   againat  executor,   etc. 
1820.  Id.;  how  procured;  order;  and  contenta  thereof. 

1827.  Security   may  be   required  from  a   legatee. 

1828.  Actions,  etc.,  when  not  to  abate. 

1829.  Execution    on    former    judgment.  . 

18S0.' Action  against  executor,  etc.,  who  baa  been  superseded. 

1881.  False  pleading  by  executor,  etc. 

1882.  When  inventory  may  be  contradicted. 
1838.  Liability  for  uncollected  demanda. 

1834.  The   laat   two   aectlona    qoallfled. 

1835.  Costs;    how    awarded. 
1886.  Id.;    when   awarded. 

1886a.  Foreign  executoi  ur  aduilnlstrator  may  sue  or  be  sued. 

f  1814.  Aetloity  etc.,  by  and  stcmlnat  exec«t«r,  ete.,  to  •• 
brovarMt  In  represeittAtlve  capacity. 

An  action  or  special  proceeding,  hereafter  commenced  by  ah 
executor  or  administrator,  upon  a  cause  of  action,  '.  jloniriDir  to 
him  in  his  representatiye  capacity,  or  an  action  or  specie  1  pro- 
ceeding?, hereafter  commenced  against  him,  except  where  it  is 
brought  to  charge  him  personally,  must  be  brought  by  or  ngninst 
him  in  his  representative  capacity.  A  judgment,  in  an  action 
hereafter  commenced,  recovered  against  an  executor  or  adminis- 
trator, without  describing  him  in  his  representative  capncitr.  ca"- 
not  be  enforced  against  the  property  of  the  decedent,  except  hy 
the  special  direction  of  the  court,  contained  therein. 

S  1815.  "WlLea  personal  and  representatlwc  eansea  of 
action   naay  be   Joined. 

An  action  may  be  brought  against  an  executor  or  administrator, 
nersonally.  and  also  in  his  representative  capacity.  In  either  of 
the  following  cases: 

1.  Where  the  complaint  sets  forth  a  cause  of  action  against 
him  in  both  capacities,  or  states  facts,  which  render  it  uncertain. 
In  which  capacity  the  cause  of  action  exists  against  him. 

2.  Where  the  complaint  sets  forth  two  or  more  causeft  of  t^ 
tion  avamst  the  defendant,  in  different  capacities,  nil  of  which 


15, 1 8,  a.  1  DECEDENTS  ESTATE.  §g  1815-38 

;rrow  out  of  the  same  transaction,  or  transnctioDB  connectwl  with 
il<c  same  subject  oC  action;  do  not  require  different  places  or 
ruodes  of  trial;  and  are  not  inconsistent  with  each  other. 

In  a  case  specified  in  this  section,  a  Judgrment  for  the  plaintiff 
for  a  sum  of  money  must  distinctly  show,  whether  it  is  awarded 
against  the  defendant  personally,  or  in  his  representative  ca- 
iAcity. 

See  I  484,  niM.  9,  ante. 

i  1816.  Id.}  separate  doeketa  aad  exectitfons* 

In  a  case  specified  in  the  last  section,  or  where  costs,  to  be 
collected  out  of  the  individual  propeity  of  an  executor  or  adnjiu- 
istmtor,  are  awarded  in  an  action  by  or  against  him  iu  his  rcpie- 
seutative  capaci^,  so  much  of  the  judgment,  as  awards  a  sum  of 
money  against  him  personally,  may*  be  separately  docketed,  and  u 
separate  execution  may  be  issued  thereupon,  as  if  the  judgment 
contained  no  award  against  him  in  his  representative  capacity. 
See  H  18S6  and  ii2M,   poet. 

9  181T.  Revalatlonsy  Trhea  some  of  the  execatars^  eto«t 
are  aot  amntmoaed. 

In  an  action  or  special  proceeding  against  two  or  more  executors 
or  administrators,  representing  the  same  decedent,  all  are  con* 
sidered  as  one  person;  rnd  tho^e  who  are  first  served  with  process, 
or  first  appear,  must  answer  the  plaintiff.  Separate  answers,  l)y 
different  executors  or  administrators  cannot  be  required  or  al- 
lowed, except  by  direction  of  the  court.  Judgment  in  favor  of 
the  plaintiff  may  be  entered,  and,  in  a  proper  case,  execution  may 
be  Issued,  against  all  the  defendants,  as  If  all  had  appeared.  But 
this  section  does  not  affect  the  plaintilTs  right  to  bring  into  court 
«ll  the  executors  or  administrators,  who  are  parties. 

2  B.  8.  448.  H  S  «n^  7  (2  Edm.  407).  am'd. 

f  1818.  Execators  Trho  luiTe  aot  qaaliiled,  aot  aeeessary 


One  of  two  or  more  executors,  to  whom  letters  testamentary 
have  not  been  issued,  is  not  a  necessary  party  to  an  action  or 
special  proceeding,  in  favor  of  or  against  the  executors,  in  their 
representative  capacity. 

L.  1888,  ch.  140.  f  1  (4  Bdm.  606). 

1  1810.  Aetloa  by  learatee^  etc.,  ayalust  executor,  etc. 

If,  after  the  expiration  of  one  year  from  the  granting  of  let- 
ters testamentary  or  letters  of  administration,  an  executor  or  ad- 
ministrator refuses,  upon  demand,  to  pay  a  legacy,  or  distribu- 
tive share,  the  person  entitled  thereto  may  maintain  such  an  ac- 
tion against  him,  as  the  case  requires.  But- for  the  purpose  of 
computing  the  time,  within  which  such  an  action  must  be  com- 
menced, the  cause  of  action  is  deemed  to  accrue,  when  the 
executor*s  or  administrator's  account  is  judicially  settled,  and 
not  before. 

2  R.  S.  114.  I  9  (2  Edm.  118).      See  }  1827.  post. 

i  IBSBO.  Id. I  by  lafant)  iruardian**  bond. 

The  guardian  ad  liteui  of  an  infant,  in  whose  favor  an  ac- 
tion is  brought,  as  presi^ribed  iu  the  last  section,  must,  unless  he 
is  also  the  general  guardian,   execute   and   tile   with   the   clerk, 
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before  the  commencement  of  the  action,  a  bond  to  the  lufnnt, 
with  at  least  two  snfficient  sureties,  in  a  penalty  fixed  by  a  judi^e 
of  the  court,  conditioned  that  the  guardian  will  duly  account  to 
the  infant,  when  he  attains  full  age.  or,  in  case  of  his  death, 
to  his  personal  representatives,  for  all  money  or  property,  whicu 
the  guardian  may  receive,  by  reason  of  the  legacy  or  distributiTe 
flhare 
2  B.  8.  114,  f  12.  am'd.    See  |  478.  ante. 

(  isai.  "Wl&en  ibetlon  barred   by  Jvdffmeiit  asalitst  belr« 

«t©. 

A  final  judgment  against  an  heir  or  devisee  bars  an  acUon 
against  the  executor  or  administrator  of  the  decedent,  for  tne 
same  cause,  and  every  other  remedy  to  enforce  payment  thereof 
out  of  the  decedent's  property,  unless  an  execution  against  prop- 
erty, issued  upon  the  judgment,  has  been  returned  wholly  or 
partly  unsatisfied,  or  sufficient  real  property  to  satisfy  the  judir- 
ment  has  not  descended,  or  been  devised,  to  the  judgment  debtor. 
But,  if  the  judgment  was  recovered  for  a  debt  or  legacy,  expressly 
charged  upon  the  estate  descended  or  devised,  the  bar  is  ab- 
solute. • 

Id.,  U  7  and  8,  am'd  and  consolidated. 

(  1822.  [Am'd,  1805.]  lilmttatlom  of  aetion  by  ereditov 
OB  claim  rejected,  etc.^ 

Where  an  executor  or  administrator  disputes  or  rejects  a  clnlm 
against  the  estate  of  a  decedent,  exhibited  to  him,  either  before  or 
after  the  commencement  of  the  publication  of  a  notice  requiriui; 
the  presentation  of  claims,  as  prescribed  by  law,  unless  a  written 
consent  shall  be  filed  by  the  respective  parties  with  the  surro- 
gate that  said  claim  may  be  heard  aftd  determined  by  him  upon 
the  judicial  settlement  of  the  accounts  of  said  executor  or  admin- 
istrator as  provided  by  section  twenty-seven  hundred  and  forty- 
three,  the  claimant  must  commence  an  action  for  the  recovery 
thereof  against  the  executor  or  administrator,  within  six  months 
after  the  dispute  or  rejection,  or,  if  no  part  of  the  debt  is  then 
due,  within  six  months  after  a  part  thereof  becomes  due;  in  de- 
fault whereof  he,  and  all  the  persons  claiming  under  him,  are  for- 
ever barred  from  maintaining  such  an  action  thereupon,  and  from 
every  other  remedy  to  enforce  payment  thereof  out  of  the  deced- 
ent's property. 

2  R.  S.  89,  f  38  (2  Edm.  01) ;  L.  1895.  ch.  506.  |  1822  is  superseded  h9 
f  2681,  poKt,  as  added  by  L.  1914,  ch.  443. 

1  1828.  Decedent**  real  propertr  »ot  bound  by  J«d«« 
ment  aaralnst  executor,  etc. 

Real  property,  which  belonged  to  a  decedent,  is  not  bound,  or 
in  anv  wav  affected,  by  a  judgment  against  his  executor  or 
administrator,  and  is  not  liable  to  be  sold  by  virtue  of  an  exe- 
cution issued  upon  such  a  judgment,  unless  the  judgment  Is  ex- 
pressly made,  by  its  terms,  a  lien  upon  snecific  real  property 
therein  described,  or  expressly  directs  the  sale  thereof. 

2  R.  8.  440,  I  12  (2  Edm.  468).    See  9  1816,  anta. 

I  1824.  "Want   of  asiiets   not   to  be   pleaded  br   execntor. 

etc. 

In  an  action  against  «n  executor  or  administrator,  in  hl« 
representative  capacity,  wherein  the  complaint  demands  judinneol 
for  a  sum  of  money,  the  existence,  sufficiency,  or  want  of 

» Superseded  by  |  2681,  post. 
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shall  uot  be  pleaded  by  either  party;  and  the  plaintiff's  right  of 

recovery  is  not  affected  thereby,  except  with  respect  to  the  costs 

to  be  awarded,  as  prescribed  by  law.     A  judgment  in  such  an 

action  is  not  evidence  of  assets  in  the  defendant's  hands. 

Substituted  for  2  B.  8.  88  and  80,   11  31,  30  and  40  (2  Edm.  90  and  02), 
and  2  R.  S.  448.  450  and  451,   ff  6,  19-22   (2  Edm.  467,  470). 

1  1826.    [Am>d»   1917.J      LeaTe   to  issue   execution   itaralnst 
executor,  et  cetera. 

Kxcept  as  provided  in  this  section,  an  execution  shall  not  be 
issued,  upon  a  judgment  for  a  sum  of  money,  against  an  executor 
or  administrator,  in  his  representative  capacity,  until  an  order 
permitting  it  to  be  issued  has  been  made  by  the  surrogate  from 
whose  court  the  letters  were  issued.  Such  an  order  must  specify 
the  sum  to  be  collected,  and  the  execution  must  be  endorsed  with 
a  airection  to  collect  that  sum.  If  a  judgment  be  jointly  against 
an  executor  or  administrator  in  his  representative  capacity  and 
one  or  more  other  parties,  execution  may  be  issued  thereon,  with- 
oat  such  order,  against  such  other  party  or  parties,  but  it  mu^^t 
have  endorsed  thereon  a  direction  not  to  levy  against  any  prop- 
erty to  the  possession  of  which  such  executor  or  administrator 
as  such  is  or  may  be  entitled. 

2  R.  S.  88.  I  32  (2  Bdm.  90).  am'd.     See  If  1380,  2552.     Am'd  by  L.  1917, 
cb.   96.  tn  effect  Sept.  1,   1917. 

I  l&BO.    Id.  I  hoir  procured!   order  |   and  con  tents   thereof. 

At  least  six  days'  notice  of  the  application  for  an  order  speci- 
fied in  the  last  section,  must  be  personally  served  upon  the 
executor  or  administrator,  unless  it  appears  that  service  cannot 
be  so  made  with  due  diligence;  in  which  case  notice  must  be  given 
to  such  persons,  and  in  such  manner  as  the  surrogate  directs,  by 
an  order  to  show  cause  why  the  application  should  not  be  granted. 
Where  it  appears  that  the  assets,  after  payment  of  all  sums 
chargeable  against  them  for  expenses,  and  for  claims  entitled  to 
priority  as  against  the  plaintiff,  are  not,  or  will  not  be,  sufficient 
to  pay  all  the  debts,  legacies  or  other  claims  of  the  class  to 
which  the  plaintiff's  claim  belongs,  the  sum,  directed  to  be  col- 
lected by  the  execution,  shall  not  exceed  the  plaintiff's  just  pro- 
portion of  the  assets.  In  that  case,  one  or  more  orders  may  be 
afterwards  made  in  like  manner,  and  one  or  more  executions 
may  be  afterwards  issued,  whenever  it  appears  that  the  sum 
directed  to  be  collected  by  the  first  execution  is  less  than  the. 
plaintiff's  just  proportion. 

!d..  f  32.  in  part  r.nd  2  R.  8.  115.  i  13  (2  Edm.  110).    See  I  1381,  subd.  2 
I   2725.   subd.   1. 

f    1827.    Secnrttr    may    be    required    from    a    legatee. 

Where  a  judgment  has  been  rendered  against  an  executor  or 
administrator,  for  a  legacy  or  distributive  share,  the  surrogate, 
before  granting  an  order  permitting  an  execution  to  be  issued 
thereupon,  may^  in  a  proper  case  must,  require  the  applicant 
to  file  in  his  office  an  undertaking  to  the  defendant,  in  such  a  sum 
and  with  such  sureties  as  the  surrogate  directs,  to  the  effect 
that  if.  after  collection  of  any  sum  of  money  by  virtue  of  the 
execntion,  the  remaining  assets  are  not  sufficient  to  pay  all  sums 
for  which  the  defendant  is  chargeable  for  expenses,  claims  enti- 
tled to  priority  as  against  the  applicant,  and  the  other  legacies 
or  distributive  shares,  of  the  nass  to  which  the  applicant's  claim 
belongs,  the  plaintiff  will  refund  to  the  defendant  the  sum  so 
collected,  or  such  ratable  part  thereof,  with  the  other  legatees  or 
reprc^sentatives  of  the  same  class,  as  is  necessary  to  make  up  the 
deficiency. 

Sobstlttited  for  2  R.  8.   114.   115.   ||  10  11    (2  Bdm.   118). 
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I   1828.    Aetions,    etc.,    when    not    to    abate. 

An  executor,  administrator,  or  a  person  appointed  by  the  mr- 
rogate,  as  prescribed  in  chapter  eighteenth  of  this  act,  to  dispose 
of  the  real  property  of  a  decedent,  is  deemed  a  trustee,  appomted 
by  virtue  of  a  statute,  within  the  meaning  of  that  expression  as 
used  in  section  7(36  of  this  act. 

Substltnted  for  2  R.  8.  77.  }  40  (2  Edm.  7%) ;  2  B.  S.  115.  |  14  (2  Bdn. 
110).   and  L.  1860.  ch.   162   (4  Edm.  608). 

1  1829.    Bzecntion    on    former   Jndirntent. 

An  execution  may  be  issued,  in  the  name  of  an  executor  or 
administrator,  in  his  representative  capacitor,  upon  a  judgment 
recovered  by  any  person  who  preceded  him  m  the  administration 
of  the  same  estate,  in  any  case  where  it  might  have  oeen  issued 
in  favor  of  the  original  plaintiff,  and  without  a  substitution. 

2  R.  8.  449,  f  18  (2  Edm.  468).     See  I  1876.  ante. 

i  1880.  Aetion  asatnat  executor,  etc.,  who  haa  beea 
■mperseded. 

If  an  executor  or  administrator  is  defendant  in  an  action  or 
special  proceeding,'  pending  when  his  powers  cease,  the  plaintiff 
may,  in  a  proper  case,  proceed  therein  against  him,  to  charge 
him  personally;  but  a  judgment  or  other  determination  thereafter 
rendered  or  made  against  him,  is  not  of  any  force,  as  against 
the  eatate  of  the  decedent,  or  a  person  succeeding  to  the  admin- 
istration thereof. 

2  R.  8.   116.   f  15   (2  Edm.  119). 

f   18S1.    False   pleadlngr  by   ezecvtor,   etc. 

An  executor  or  administrator  cannot  be  made  personally  liable 
to  the  adverse  i^rty,  for  a  debt  or  for  damages,  by  reason  of  bis 
having  made  a  false  allegation  in  pleading. 

2  R.   8.  438,   f  10   (2  Edm.  468). 

I   1882.    "Wl&en    fnTemtory    may    be    contradicted. 

In  an  action  or  special  proceeding,  to  which  an  executor  or 
administrator  is  a  party,  wherein  the  question  whether  he  has 
administered  the  estate  of  the  decedent,  or  any  part  thereof,  is 
in  issue,  or  is  the  subject  of  inquiry,  and  the  inventory  of  assets, 
filed  by  him,  is  given  in  evidence,  either  party  may  rebut  the 
same,  by  proof,  either 

1.  That  any  property  was  omitted  in  the  inventory,  or  was  not 
returned  therein  at  its  true  value;  or 

2.  That  any  property  has  perished,  or  has  been  lost,  without 
the  fault  of  the  executor  or  administrator;  or  has  been  fairly 
sold  by  him,  at  private  or  public  sale,  at  a  less  price  than  the 
value  BO  returned;  or  that,  since  the  return  of  the  inventory,  it 
has  deteriorated  or  enhanced  in  value. 

Id.,  }  14.  am'd. 

I   1888.    Iilabfllty    for   nncollected   denaands. 

In  such  an  action  or  special  proceeding,  the  executor  or  admin- 
istrator shall  not  be  charjred  with*  a  demand  or  right  of  action, 
included  in  the  inventory,  unless  it  appears  that  the  same  has 
been  collected,  or  might  have  been  collected,  with  due  diligence. 

Id.,  I  16,  am'd. 
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1  1884.    The    last    two   BectlonA   qnaltiled. 

The  last  two  sectiona  do  not  vary  any  rule  of  evidence  respect- 
ing any  proof,  which  an  executor  or  administrator  may  now  make. 

Id..  I  16. 

S  188S.    Costs  I  how  awarded. 

Where  a  judgment  for  a  sum  of  money  only  is  rendered  against 
an  executor  or  administrator,  in  an  action  brought  against  him 
in  his  representative  capacity,  costs  shall  not  be  awarded  againat 
him,  except  as  prescribed  in  the  next  section. 

2  B.  8.  90.  I  41  (2  Bdm.  98).     See  Co.  Proc.,  |  ai7. 

i  1836.  (Am'd,  189S»  18»T«  1906,  1916.]  Coats,  whoa 
awarded,  et  ceiera. 

Where  it  appears  in  a  case  specified  in  the  last  section  that  the 
plaintiff*s  demand  was  presented  within  the  time  limited  by  a 
notice  published  as  prescribed  by  law,  requiring  creditors  to  pre- 
sent their  claims  and  that  the  payment  thereof  was  unreason- 
ably resisted  or  neglected,  the  court  may  award  costs  and  dis- 
bursements or  disbursements  without  costs  against  the  executor 
or  administrator  to  be  collected  either  out  of  his  individual  prop- 
erty or  out  of  the  property  of  the  decedent  as  the  court  directs, 
having  reference  to  the  facts  which  appear  upon  the  trial.  Where 
the  action  is  brought  in  the  supreme  court,  or  any  county  court, 
the  facts  must  be  certified  by  the  judge  or  referee  before  whom 
the  trial  took  place. 

See  I  2681  po»t.  Am*d  by  L.  1695,  ch».  695.  946;  L.  1897, '  cb.  469; 
L.  1906,  cb.  60;  L.  1915.  cb.  688,  In  effect  May  14.  1915. 


f   ISSe-a.    [Added,    1911.]    Foreign    ezeeator    or    admlnis* 
trator  may  aae  or  be  sued. 

An  executor  or  administrator  duly  appointed  in  any  other  state, 
territory  or  district  of  the  United  States  or  in  any  foreign  coun- 
try may  sue  or  be  sued  in  any  court  in  this  state  in  his  capacity 
of  executor  or  administrator  in  like  manner  and  under  like 
restrictions  as  a  nonresident  may  sue  or  be  sued,  if,  within  twenty 
days  after  any  such  executor  or  administrator  shall  commence, 
or  appear  in,  any  action  or  proceeding  in  any  court  in  this  state 
or  within  twenty  days  after  he  shall  be  required  or  directed  by 
summons  or  otherwise  to  appear  therein,  there  shall  be  filed  in 
the  office  of  the  clerk  of  the  court,  in  which  such  action  or  pro- 
ceeding shall  be  brought  or  be  pending,  a  copy  of  the  letters  tes- 
tamentary or  letters  of  administration  issued  to  such  executor  or 
fldniinistrator  duly  authenticated  as  prescribed  by  section  twenty- 
seven  hundred  and  four  of  the  code  of  civil  procedure! ;  in  default 
whereof  all  proceedings  in  such  action  or  proceeding  may  be 
stayed  until  such  duly  authenticated  copy  of  such  letters  shall 
be  so  filed. 

Added  bj  L.  1911.  cb.  631.  In  effect  Jaly  10.  1011. 

>l  87(M  of  the  Code  of  CItU  Procedure  was  trangferred  to  tbe  Decedent 
Estate  Law  as  I  46  tbereof  by  L.  1909.  cb.  18.  Said  |  45  was  amended  bj 
U  1909,  cb.  304. 
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ARTICbliS  SeCOIVD. 

Action  by  a  creditor^  agamst  his  dd>tor*8  next  of  kin,  legaiee^  heir 

ordeviae^ 

Sec.  1887.  When  action  lies  nffalnst  oert  of  kin,  legatees,  ete. 

1838.  Action  may   be  joint   or   Mverai. 

1839.  In  joint  action,  tvcovery  to  be  apportioned. 

1840.  Recovery  in  a  aereral  action. 

1841.  Kequisltes  to  recoveiy  in  action  acalnat  legatee. 

1842.  Id.;  in  action  against  a  preferred  legatee. 

1843.  Liability    of    heirs   and    deylsees. 

1844.  When  action  therefor  may  be  brought  against  heirs  and  devisees. 
1846.  Effect  of  application  to  sell  real  proper^. 

1846.  Action  mast  be  joint. 

1847.  Recovery    to  be   apportioned. 

1848.  Requisites    to   recovery   against   heirs. 
1848.  Id.;  against  devisees. 

1860.  Deductions  for  prior  recoveries. 

1861.  Oomplalnt  to  describe  land  descended,  ete. 
1882.  Judgment;  when  to  be  satisfied  out  of  land. 
1868.  Id.;  when  not  a  lien  on  land  aliened. 

1864.  How  judgment  taken,   when  land  aliened. 

1866.  dassiflcation  of  debts  to  be  enforced  under  this  acttcie. 

1866.  Defence  by  reason  of  other  prior  or  equal  claims. 

1867.  Id.;  when  such  a  claim  is  paid. 

1868.  Action  not  suspended  by  Infancy. 

1868.  This  article  not  apiflicable,  where  wUl  charges  real  properqr,  sCe. 
1860.  One  action,  where  same  person  is  heir,  devisee,  ete. 

1  1887.  TTl&eit  aetlon  lies  affainst  next  of  lUiit  levateeit 
•te. 

An  action  may  be  maintained,  as  prescribed  in  this  article, 
against  the  surviying  husband  or  wife  of  a  decedent,  and  the 
next  of  kin  of  an  intestate,  or  the  next  of  kin  or  legatees  of 
a  testator  to  recover,  to  the  extent  of  the  assets  paid  or  dis- 
tributed to  them,  for  a  debt  of  the  decedent,  upon  which  tlie 
action  might  have  been  maintained,  against  the  executor  or  ad- 
ministrator. The  neglect  of  the  creditor  to  pr^ent  his  claim  to 
the  executor  or  administrator,  within  the  time  prescribed  by  law 
for  that  purpose,  does  not  impair  his  right  to  maintain  sacfa  an 
action.  / 

2  R.  8.  90,  9  42  (2  Edm.  82),  am*d. 

1  1838.  Aetion  max  be  Joint  or  sereraL 

An  action,  specified  in  the  last  section,  must  be  brought,  dther 
jointly  against  the  surviving  husband  or  wife,  and  all  the  legatees 
or  all  the  next  of  kin,  as  the  case  may  be,  or  at  the  plaintiirs 
election,  against  one  of  them  only.  But  where  a  legacy  is  re- 
ceived by  two  or  more  persons  jointly,  they  are  deemed  one 
legatee,  within  the  meaning  of  each  provision  of  this  artide, 
relating  to  legatees. 

2  R.  8.  481,  If  28  and  26  (2  Edm.  470),  am*d. 

i  1889.  In  Joint  action,  recovery  to  be  apportioned* 

Where  a  joint  action  is  brought,  as  prescribed  in  the  hurt  se^ 
tion,  the  whole  sum,  which  the  plaintiff  is  entitled  to  recover, 
must  be  apportioned  among  the  defendants,  in  proportion  to  the 
legacy  or  distributive  share,  as  the  case  may  be,  received  b7 
each  of  them;  and  the  final  judgment  must  awsrd.  against  eacb 
defendant  separately,  the  proportionate  sum  thus  ascertained. 
The  costs  of  the  action,  if  the  plaintiff  is  entitled  to  costs,  mart 
be  apportioned  in  like  manner;  except  that  the  exnenses  of  serv 
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in^  the  summons  upon  each  defendant  must  be  taxed  a^ain^t 
him  only;  and  one  sneriff's  fee,  for  returning  an  execution,  may 
be  taxed  against  each  defendant,  against  whom  any  sum  is 
awarded. 

2  R.  S.  431,  part  of  |  34  and  ||  28-31,  consolidated. 

I  1840.  Recoirery  in  a  several   aetiem. 

Where  an  action  is  brought  against  the  surriving  husband  ot 
wife  only,  or  against  one  only  of  the  next  of  kin,  or  legatees, 
the  sum,  which  the  plaintiff  is  entitled  to  recover,  cannot  exceed 
the  sum  which  he  would  have  been  entitled  to  recover  from  the 
same  defendant,  in  an  action  brought,  as  prescribed  in  the  last 
section. 

Id.,  If  24,  23  and  26,  consolidated. 

i  1841.  Requisites  to  recovery  la  aotioi^  against  lesat^e. 

If  the  action  is  brought  against  a  legatee,  or  against  all  the 
legatees,  the  plaintiff  must  show,  either 

1.  That  no  assets  were  delivered  by  the  executor  or  adminis- 
trator of  the  decedent,  to  the  surviving  huitdband  or  wife,  or  next 
of  kin;  or 

2.  That  the  value  of  assets,  so  delivered,  has  been  recovered 
by  some  other  creditor;  or 

3.  Tliat  those  assets,  after  payment  of  the  expenses  of  admin- 
istration and  preferred  demands,  are  not  sufficient  to  satisfy  the 
demand  of  the  plaintiff;  in  which  case,  he  can  recorer  only  for 
the  deficiency. 

Id.,  i  27.  affl*d. 

S  184%  Id.f  in  action  avalnst  a  preferred  legatee. 

Whete  some  of  the  legatees  are  preferred  to  others,  an  action 
may  be  maintained,  as  prescribed  in  the  last  five  sections,  against 
one  or  all  of  those  who  are  equally  preferred,  or  equally  deferred, 
as  if  the  legatees  of  that  class  were  all  the  legatees.  But  where 
it  is  brought  against  a  preferred  legatee,  or  a  class  of  preferred 
legatc*es,  the  plaintiff  must  show,  in  addition  to  the  matters,  witli 
respect  to  the  next  of  kin,  required  by  the  provisions  of  the  last 
section,  the  same  matters,  with  respect  to  each  legatee,  or  class 
of  legatees,  to  whom  the  defendant  or  defendants  are  preferred. 

S  1848.  [Repealed  by  L.  1909,  ch.  IS.  See  Consolidated  Laws, 
tit.  Decedent  Estate  Law,  |  101.] 

1  1844.  [Ant'd,  IIMNK  1815.1  l¥fcen  action  tbereffor  mar  be 
bronvht  agpainst  beirs  and  devisees. 

An  action  to  enforce  the  liability  declared  In  section  one  hun- 
dred and  one  of  the  decedent  estate  law,  cannot  be  maintained, 
except  in  one  of  the  following  cases: 

1.  Where  one  year  has  elapsed  since  the  death  of  the  decedent, 
and  no  letters  testamentary,  or  letters  of  administration,  upon 
his  estate,  have  been  granted  within  the  state. 

2.  Where  eighteen  months  have  elapsed  since  letters  testamen- 
tary, or  letters  of  administration,  upon  his  estate,  were  granted, 
within  the  state. 

2  B.  8.  109,  i  58  (2  Edm.  118).  Am'd  by  L.  190»,  ch.  66.  f  3;  L.  1915. 
ch.  636.  Id  effect  Slay  14.  1915.  See  note  02  of  notet«  of  Board  of  Statutory 
CoiwollwtlOQ  at  end  of  Code. 
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i   184n.   (Am*il«    1816.]     B9ect    of   applloation    to    seU    real 
property. 

Where  it  appears  that,  at  the  time  of  the  commencement  of 
an  action  to  enforce  the  liability  declared  in  section  one  hundred 
and  one  of  the  decedent  estate  law,  a  proceeding  for  the  judicial 
settlement  of  the  accounts  of  the  executor  or  administrator  of 
decedent  in  which  an  order  to  diepose  of  real  property  of  the 
decedent  for  the  payment  of  his  debts  may  be  made,  is  pending  Id 
a  surrogate's  court,  having  jurisdiction,  the  proceedings  in  the 
action,  subsequent  to  the  complaint,  must  be  stayed  by  the 
court,  until  the  proceeding  is  disposed  of,  unless  the  plaintiff 
elects  to  discontinue.  If  an  order  to  dispose  of  real  property 
is  granted,  the  action  must  *be  dismissed,  unless  the  plaintiff  has 
alleged  in  his  complaint,  or  alleges  in  a  supplemental  complaint, 
that  real  property,  other  than  that  included  in  the  decree, 
descended  or  was  devised  to  the  defendants.  If  the  plaintiff 
elects  to  proceed  under  such  an  allegation,  he  is  entitled  to  a 
preference  in  payment,  out  of  the  real  property,  with  respect  to 
which  the  allegation  is  made;  but  he  cannot  share,  as  a  creditor, 
in  the  distribution  of  the  money,  arising  from  the  disposal  of  the 
real  property,  described  .in  the  order,  and  the  judgment  in  the 
action  does  not  charge,  or  in  any  way  affect,  that  property. 
Id.,   I  53.     Am*d  by  U  1916,  cii.  444,  In  effect  May  0,  1016. 

S  1846,   [Am'a,  IMO.]     Aatton  must  be  Joimt. 

An  action  against  heirs  or  devisees,  brought  as  prescribed  in 
section  one  hundred  and  one  of  the  decedent  estate  law  and  th** 
last  two  sections  of  this  act,  must  be  brought  jointly  against  all 
the  heirs,  to  whom  any  real  property  descended  from  the  dece- 
dent, or  jointly  against  all  the  devisees,  as  the  case  may  be. 

L.  1837,  ch.  400.  |  73  (4  Rdm.  SOD).  amM.  Am*d  by  L.  1909,  ch.  65, 
I  3.    See  note  6ft  of  notes  of  Board  of  Statutory  Consolldatloa  at  end  of  code. 

§  184T.  Beeorerr  to  be  Apporttoned* 

In  such  an  action,  the  sum.  which  the  plaintiff  is  entitled  to 
recover,  for  damages  and  costs,  must  be  apportioned  among  all 
the  defendants,  in  proportion  to  the  value  of  the  real  property 
descended  to  each  neir,  or  devised  to  each  devisee,  as  the  ease 
way  be,  as  prescribed  in  section  1839  of  this  act,  for  a  similar 
Apportionment  among  legatees  or  next  of  kin,  in  proportion  to 
the  assets  received  by  them.  The  final  judgment  must,  in  like 
manner,  award  against  each  defendant  the  proportionate  sum, 
with  which     he  is  chargeable. 

2  B.  S.  495,  li  B2  and  63  (2  Edm.  474). 

I  1848.  Re«aUites   to  recovery  avalast  belra. 

Where  the  action  is  brought  against  heirs,  the  plahntiff  mnst 
•how,  either 

1,  That  the  decedent's  assets,  if  any,  within  the  State  were 
not  sufficient  to  pay  the  plaintiff's  debt,  in  addition  to  the  ex- 
penses of  administration,  and  debts  of  a  prior  class;  or 

2.  That  the  plaintiff  has  been  unable,  or  will  be  unable,  with 
due  diligence,  to  collect  his  debt,  by  proceedings  in  the  proper  sor- 
rogate's  court,  and  bv  action  against  the  executor  or  admini^ 
trator.  and  against  the  surviving  husband  or  wife,  legatees,  aod 
BAXt  of  kin. 
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The  executor's  or  administrator's  account,  as  rendered  to,  and 
settled  by,  the  snrrogate,  may  be  used  as  presumptiye  evidence 
of  any  of  the  facta,  required  to  be  shown  by  this  section* 
S  K.  8.  406,  I  8S,  am*d  by  L.  1860,  ch.  110.    See,  alw.  Id.,  |  80. 

i  1849.  Id.  I  asalnst  deTlaees. 

Where  the  action  is  brought  against  deyisees,  the  plainliff  must 
show,  in  addition  to  the  matters  specified  in  the  last  section, 
either  that  the  real  property  of  the  decedent,  which  descended 
to  his  heirs,  was  not  sufficient  to  pay  the  plaintiff's  debt,  or  that 
the  plaintiff  has  been  unable,  or  will  be  unable,  with  due  diligence^ 
to  collect  his  debt  by  an  action  against  the  heirs. 

Id.,  II  66  and  60,  conaolldated. 

I  1800.  Dednetiona  for  prior  reeoT-erlea. 

Where  the  assets,  applicable  to  the  plaintiff's  debt,  were  suf- 
ficient to  pay  a  part  thereof,  or  a  part  tiiereof  has  been  collected 
from  the  executor  or  administrator,  or  from  liie  surviTing  hus- 
band or  wife,  next  of  kin»  or  legatees,  the  plaintiff  can  recoTer 
only  for  the  residue,  remainder  unpaid  or  uncollected;  and  If 
the  action  is  against  deyisees,  he  can  recover  only  for  the  residue, 
which  the  real  estate  descended,  or  the  amount  of  hia  recorery 
against  the  heirs,  is  insufficient  to  discharge. 

Id.,  II  S4  and  67,  am*d  and  eondenaad. 


I  1861.  Complaint  to  deaeribe  land  doaoondodt  eto« 

The  complaint  must  describe,  with  common  certainty,  the  real 
property,  descended  or  devised  to  the  defendant;  and  must  apecil^ 
^ts  value. 

Id.,  II  44  and  eo. 

I  1852.  Jvdvmeati  wbea  to  be  Mttlaflod  o«t  of  land. 

If  it  appears  that  any  of  the  real  property,  which  descended 
or  was  dcTised  to  a  defendant,  had  not  been  aliened  by  him  at 
the  time  of  the  commencement  of  the  action,  the  final  judgment 
must  direct,  that  the  debt  of  the  plaintiff,  or  the  proportion 
thereof  which  he  is  entitled  to  recoTer  against  that  defendant, 
be  collected  out  of  that  real  property.  Such  a  judgment  is  pre- 
ferred, as  a  lien  upon  that  property,  to  a  judgment  obtained 
against  the  defendant,  for  his  indlTidual  debt  or  demand. 

Id..  H  47  and  48.    See  U  870,  872,  anta. 

I  1868.  Id. I  'frbea  not  a  Uon  on  land  aliened* 

But  a  judgment,  rendered  as  prescribed  in  the  last  section,  does 
not  bind,  and  the  execution  thereupon  cannot  in  any  way  affect, 
the  title  of  a  purchaser,  in  good  faith  and  for  value,  acquired 
before  a  notice  of  the  pendency  of  the  action  is  filed,  or  final 
judgment  is  entered,  and  the  judgment-roll  filed. 

Id.,  H  61  and  61,  am*d  and  condenaad. 

I  1864.  How  Jndvntent  taken,  wben  land  aliened. 

If  it  appears  that,  befcJre  the  commencement  of  the  action,  or 
afterwards  and  before  the  filing  of  n  notice  of  the  pendency  of 
the  action,  the  defendant  aliened  the  real  property  descended  or 
devised  to  him,  or  atiy  part  thereof,  the  plaintiff  may,  at  his 
Section,  Uke  a  final  judgment  against  him  for  thfi  valae  of  tbit 
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property  so  aliened,  or  so  much  thereof  as  may  be  necessary,  as 
in  an  action  for  the  defendant's  own  debt. 
2  a.   S.  455.  I  49,  and  part  of  |  61. 

i  1865.  [Am'd,  1909.]  Clamilllcatloii  of  debts,  to  b«  «ii- 
/orced  under  thia  article. 

Where  the  surviving:  husband  or  wife,  next  of  kin,  legatees, 
heirs,  or  devisees,  are  liable  for  demands  against  the  decedent, 
as  prescribed  in  this  article,  or  section  one  hundred  and  one  of 
the  decedent  estate  law,  they  must  give  preference  in  the  imy- 
ment  thereof,  and  they  are  so  liable  therefor,  in  the  order  pre- 
scribed by  law,  for  the  payment  of  debts  by  an  executor  or 
administrator.  Preference  of  payment  cannot  be  given  to  a  de- 
mand, over  another  of  the  same  class,  except  where  a  similar 
preference  by  an  executor  or  administrator  is  allowed  by  law. 
The  commencement  of  an  action,  under  any  provision  of  this 
article,  or  section  one  hundred  and  one  of  the  decedent  estate 
law,  does  not  entitle  the  plaintiff's  demand  to  preference  over 
another  of  the  same  class,  except  as  otherwise  specially  pre- 
scribed by  law. 

Id..  II  37  and  38.  Am'd  by  L.  1009,  ch.  65,  |  3.  See  note  64  of  notes  of 
Board   of  Statutory  ConsoUdallon  at  end  of  code. 

I  1866.  Defense,  hy  reanoii  of  other  prior  or  eqaal 
claims. 

Where  it  appears,  in  an  action  brought  as  prescribed  In  this 
Urticle,  that  there  are  unsatisfied  demands  against  the  decedent's 
estate,  of  a  class  pripr  to  that  of  the  plaintiff^s  demand,  the 
defendant  is  entitled  to  judgment,  if  the  value  of  the  property, 
which  was  received,  devised,  or  inherited,  as  the  case  may  be, 
by  the  class  to  which  he  belongs,  does  not  exceed  the  amount 
of  the  valid  demands  of  a  prior  class.  If  it  exceeds  the  amount 
t)f  those  demands,  the  judgment  against  the  defendant  cannot 
exceed  such  a  proportion  of  the  plaintiff's  demand,  as  the  total 
amount  of  the  vahd  demands  of  bis  class  bears  to  the  excess. 

Id.,  II  39  and  40,  conaolldated. 

%  1857.  Id.;  -wben   sncb   a   claim  1m   paid. 

Where  a  defendant,  or  a  person  belonging  to  his  class,  ha> 
paid  a  demand  against  the  decedent's  estate,  of  a  class  prior  to 
that  of  the  plaintiff's  demand,  or  has  paid  a  demand  of  tSi^ 
same  class,  the  amount  of  the  demand  so  paid  must  be  esti- 
mated, in  ascertaining  the  amount  to  be  recovered,  as  if  it  was 
outstanding  and  unpaid.' 

Id.,   I   41. 

i  1858.  Action   not  snapended  br  infancy. 

An  action  against  heirs  or  devisees,  brought  as  prescribed  ij 
this  article,  is  not  delayed,  nor  is  the  remedy  of  the  plaintiff 
suspended,  by  reason  of  the  infancy  of  any  of  the  parties;  ex- 
cept that  an  execution  shall  not  be  issued  against  an  infant  heir 
or  devisee,  until  the  expiration  of  one  ,year  after  final  judgment 
is   rendered,   and  the  judgment-roll   filed. 

Id.,   11  43  and  54,  oousoUdated. 

I  1859.  [Repealed  by  I..  1909.  ch.  18.  See  Consolidated  Law*, 
tit.  Decedent  Estate  Law,  §  102.  J 
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9  18<iO.  One  action,  rvlfT^  snme  person  la  heir,  de-rlsee, 
ete* 

Where  a  person,  who  takes  real  property  of  a  decedent  by 
deyise,  and  also  by  descent;  or  who  takes  personal  property  as 
next  of  kiu,  and  also  as  legatee;  or  who  takes  both  real  and 
personal  property  in  either  capacity;  or  who  is  executor  or  ad- 
ministrator, and  also  takes  in  either  of  the  before  mentioned 
capacities;  would  be  liable  in  one  capacity,  for  a  demand  agains* 
the  decedent,  after  the  exhaustion  of  the  remedy  against  him  in 
another  capacity;  the  plaintiff,  in  any  action  to  charge  him, 
which  can  be  maintained,  without  joining  with  him  any  other 
person,  except  a  person  whose  liability  is  in  all  respects  the  same, 
may  recover  any  sum,  for  which  he  is  liable,  although  the 
remedv  against  him  in  another  capacity  was  not  exhausted. 
But  this  section  does  not  increase  the  sum,  which  the  plaintiff 
is  entitled  to  recover  against  him,  in  the  capacity  in  wnich  he 
is  actually  liable;  nor  does  it  charge  a  defendant  individually, 
who  Is  liable  only  in  a  representative  capacity* 
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ARTIOIiB  THmO. 

Aeticn  to  eaiabUsh  or  impeach  a  wQi, 

B«e.  1861.  When  tetlon  to  esUbliah  a  will  vhmj  b«  braofbl. 
1862.  Jadgment,  that  will  be  eaUbllahed. 
1868.  Jadgment  admittlDg  the  will  to  probate. 
1864.  Oontenta  of  judgment;  tnnogate'a  doty. 
1866.  Proof  of  loot  will  In  certain  cases. 

1866.  Action  to  eetabllsh.  etc..  will,  relating  to  real  propertj. 

1867.  BetroepectWe  effect  of  thla  article. 


i  1861.  \lr1ien  actfou  to  •stabllsh  «  will  nAT  lb«  bvo«ckt 

An  action  to  procure  a  judgment,  establishing  a  will,  may  be 
maintained,  by  any  person  interested  in  the  establishment  thereof^ 
in  either  of  the  following  cases: 

1.  Where  a  will  of  real  or  personal  property,  or  both,  has  been 
executed,  in  such  a  manner  and  under  such  circumstances,  that 
it  Height,  under  the  laws  of  the  State,  be  admitted  to  probate  in 
a  surrogate's  court:  but  the  original  will  is  in  another  State  or 
country,  under  such  circumstances,  that  it  cannot  be  obtained 
for  that  purpose;  or  has  been  lost  or  destroyed,  by  accident  or 
design,  before  it  was  dply  proved  and  recorded  within  the  State. 

2.  Where  a  will  of  personal  property  made  by  a  person,  who 

resided  without  the  State,  at  the  time  of  the  execution  thereof, 

or  at  the  time  of  his  death,  has  been  duly  executed,  according 

to  the  laws  of  the  State  or  country  in  which  it  was  executed,  or 

in  which  the  testator  resided  at  the  time  of  his  death,  and  the 

case  is  not  one,  where  the  will  can  be  admitted  to  probate  in  a 

surrogate's  court,  under  the  laws  of  the  State. 

2  R.  8.  67,  <  68a  and  parts  of  U  64a,  67a,  68a  and  the  wh^de  of  If  68b  aa« 
89a  (2  Bdm.  68,  68).  " 

8  1809.  Judfrment,  that  will  be  estabUsbed. 

If,  in  such  an  action,  the  facts  necessary  to  establish  the  valid- 
ity of  the  will,  as  prescribed  in  the  last  section,  are  satisfactorily 
proved,  final  judgment  must  be  rendered,  establishing  the  will 
accordingly.  But  where  the  will  of  a  person,  who  was  a  resident 
of  the  State  at  the  time  of  his  death,  is  established  as  prescribed 
hi  the  last  section,  the  iudgment  establishing  it  does  not  affect 
the  construction  or  validity  of  any  provision  contained  therein: 
and  such  a  question  arising  with  respect  to  any  provision,  must 
be  determined  in  the  same  action,  or  in  another  action  or  a 
special  proceeding,  as  the  case  requires,  as  if  the  will  waa  exe^ 
cuted  within  the  State. 

Id.,  S  65a. 

i  1868.  Jadvment  adntlttlav  tbe  will  to  probate. 

Where  the  parties  to  the  action,  who  have  appeared  or  have 
been  duly  summoned,  include  all  the  persons  who  would  be  neces* 
sary  parties  to  a  special  proceeding,  in  a  surrogate's  court,  for 
the  probate  of  the  same  will  and  the  grant  of  letters  thereupon, 
if  the  circumstances  were  such  that  it  could  have  been  proved  in 
a  surrogate's  court;  the  final  judgment,  rendered  as  prescribed 
in  the  last  section,  must  direct,  that  an  exemplified  copy  thereof 
be  trsnsmitted  to  the  surrogate  having  jurisdiction,  and  be  re- 
corded in  his  office:  nnd  tbnt  letters  testamentary,  or  letters  of 
administration  with  the  will  annexed,  be  issued  thereupon  from 
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hin  mnrt,  in  the  same  manner,  and  with  like  effect,  aa  upon  a 
will  duly  proved  in  that  court. 
2  3.  8.  iS7,  laat  part  of  |  STa. 

I  1804*  Contenta  of  Jndymeitti  mmrrogmt^u  dutr* 

A  copy  of  the  will  so  estublished,  or,  if  it  is  lost  or  destroyed, 
the  substance  thereof  mnst  be  incoiporated  into  a  final  judgment, 
rendered  as  prescribed  in  the  last  section;  and  the  surrogate  must 
record  the  same,  and  issue  letters  thereupon,  as  directed  in  the 
judgment. 


I  1868.  Proof  of  lost  'Will  In  eertaln  e«a< 

Bat  the  plaintiff  is  not  entitled  to  a  judgment,  establiidiing  a 
lost  or  destroyed  will;  as  prescribed  in  this  article,  unless  the  will 
was  in  existence  at  the  time  of  the  testator's  death,  or  was 
fraudulently  destroyed  in  his  lifetime;  and  its  proTisions  are 
clearly  and  distinctly  proved  by  at  least  two  credible  witnesses, 
a  correct  copy  or  draft  being  equivalent  to  one  witness. 

Id.,  g  07b,  aiii*d. 

I   ISee.  Aetfon  to  ostAbllali,   ete.,   wlU,   rolatlnv   to  real 

property* 

The  validity,  construction,  or  effect,  under  the  laws  of  the 
State,  of  a  testamentary  disposition  of  real  property  situated 
within  the  State,  or  of  an  interest  in  such  property,  which  would 
iescend  to  the  neir  of  an  intestate,  may  be  determined,  in  an 
action  brought  for  that  purpose,  in  like  manner  as  the  validity 
jf  a  deed,  purporting  to  convey  land,  may  be  determined.  The 
judgment  in  such  an  action  may  perpetually  enjoin  any  party  from 
settinfT  up  or  from  impeaching  the  devise,  or  otherwise  making 
any  claim  in  contravention  to  the .  determination  of  the  court, 
AS  justice  requires.  But  this  section  does  not  apply  to  a  case, 
where  the  question  in  controversy  is  determined  by  tiie  decree 
of  a  surrogate's  court,  duly  rendered  upon  allegations  for  that 
purpose,  as  prescribed  in  article  first  of  title  third  of  chapter 
eighteenth  of  this  act.  where  the  plaintiff  was  dulv  dted  in  the 
special  proceeding  in  the  surrogate's  court,  before  tho  oommeae*- 
ment  of  the  action. 

It.  18S8t  ch.  SS8,  9  1  (4  Bdm.  B08) 

1  186T.  Retrospective  elTeet  of  this  article. 

The  provisions  of  this  article  apply  as  well  to  wills  made  before* 
as  to  those  made  after,  this  article  takes  effect. 

2  R.  S.  68,  II  50b  and  68b  and  part  of  |  67a  (2  Bdm.  69). 

465 


r 


f  I  1868-70  •  DKUEDEMT'S  ESTATE.  o.  16,  t.  3,  a.  4 


ARTICLE   FOURTH. 

General  and  miscellaneous  provisions. 

Sec.  1868.  Action  hy  child  born  after  vrill.  or  by  wltnei»  to  will. 

1869.  Receiver,  as  successor  of  survlTlng  executor,  etc. 

1870.  Next  of  kin  defined. 

S  1868.  [Repealed  by  L.  1909,  ch.  18.  See  Consolidated  Laws, 
tit.   Decedent  Estate  Law,   §  28.] 

I  1860.  [Am'dy  1896.]  Receiver,  as  sncceMior  of  fKarTlviiv 
executor,   etc. 

Where  the  estate  of  a  decedent  has  been  brought  under  the 
jurisdiction  of  the  supreme  court,  by  an  action  for  partition  or 
distribution,  or  for  the  construction  or  establishment  of  a  will, 
Ihe  court  may,  upon  the  death  of  the  sole  surviving  executor, 
appoint  a  receiver  of  the  estate,  pending  the  action,  upon  such 
terms  and  conditions,  and  upon  such  notice  to  the  parties  inter- 
ested, as  the  court  directs,  and  upon  such  security,  if  any,  as  to 
the  court  seems  proper.  For  the  purpose  of  carrying  into  effect 
the  judgment  and  orders  of  the  court  in  relation  to  the  estate, 
a  receiver  so  appointed  is  the  successor  in  interest  of  the  8U^ 
viving  executor;  and  has,  subject  to  thp  direction  of  the  court, 
the  like  power,  as  an  administrator  with  tne  will  annexed. 

L.  1895,   ch.   946. 

§  1870.  Next  of  lOa   dellBed. 

The  term  "next  of  kin."  as  used  in  this  title.  Includes  all 
those  entitled,  under  the  provisions  of  law  relating  to  the  dis- 
tribution of  personal  property,  to  share  in  the  unbeqaeathed 
assets  of  a  decedent,  after  payment  of  debts  and  expenses,  othei 
than  a  surviving  husband  or  wife. 

See   ii   1905  and  2514.  subd.    12,   post 
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TITLB  IV.. 
Oilier  special  actions  and  rights  of  action. 

Aftld*  1.  Jadfmeiit  creditor's  action. 

2.  Acuon  bf  a  priTate  perMO  opoa  an  offldal  bond. 
S.  Action  bj  a  priTato  penon  for  a  penaltj  or  forfeltviilb 
4.  Ortaln  actions  to  recorer  damages  for  wronfi. 
Ob  ICIseeUaneoaa  actions  and  rl<hu  of  action. 

ARTIOLB  FIRST. 

Judgment  creditor's  tustUnu 

Bw.  1871.  Wben  lodgment  creditor  mar'brinc  action, 
isra.  to  what  coontj  execution  most  haTe  laaned. 
1878.  Wbat  fwoperty  may  be  reached. 

1874.  Interest  of  judgment  debtor  in  land  oontiact  may  bo  facbs^ 
18T6.  Id.;  how  applied. 
1818.  IiUunctlon  may  be  Issued. 

1877.  BecelTsr  msy  be  appointed. 

1878.  How  dlacorery  may  be  compeUed. 

1879.  Application  of  this  article;  what  property  cannot  be  reachoA. 


1  ISTl.  "Wlieit  Judsrment  ereditor  nutr  brtnsr  aetlom. 

When  air  execution  against  the  property  of  a  jndgment  debtor, 
ifsned  out  of  a  court  of  record,  as  prescribed  in  the  next  section, 
has  been  retained  wholly  or  partly  unsatisfied,  the  jndgment 
creditor  may  maintain  an  action  against  the  judgment  debtor, 
and  any  other  person,  to  compel  the  discovery  of  any  thing  in 
action,  or  other  property  belonging  to  the  judgment  debtor,  and 
of  any  money,'  thing  in  action,  or  other  property  due  to  him,  or 
held  m  trust  for  him;  to  prevent  the  transfer  thereof,  or  the 
payment  or  delivery  thereof,  to  him.  or  to  any  other  person;  and 
to  procure  satisfaction  of  theplaintifTs  demand,  as  prescribed  in 
the  next  section  but  one.  Where  the  execution  was  issued  as 
prescribed  in  section  1034  of  this  act,  and  a  defendant  not  sum- 
moned in  the  original  action  is  made  a  defendant  in  an  action 
brought  under  this  section,  personal  property,  owned  by  him 
jointly  with  the  defendants  summoned  or  with  any  of  them, 
may  be  applied  to  the  satisfaction  of  the  plaintiiTs  demand  as 
prescribed'  in  this  article. 

2  B.  8.  178,  I  88  (2  Edm.  ISQ).    See,  also,  %\  217,  tl8  and  887,  ante. 

I  18T8.  To  'vrkAt  eomity  exeention  must  baT-e  Issued. 

To  entitle  the  judgment  creditor  to  maintain  an  action  as  pre- 
scribed in  the  last  section,  the  execution  mast  have  been  issued 
as  follows: 

1.  If,  at  the  time  of  the  commencement  of  the  action,  the  judg- 
ment debtor  is  a  resident  of  the  State,  to  the  sheriif  of  the  county 
where  he  resides. 

2.  If  he. is  not  then  a  resident  of  the  State,  to  the  sheriff  of 
the  county  where  he  has  an  office,  for  the  regular  transaction  of 
business  in  person;  or  if  he  has  no  such  office  within  the  State, 
to  the  sheriff  of  the  county  where  the  judgment-roll  is  filed, 
unless  the  execution  was  issued  out  of  a  court,  other  than  the 
court  in  which  the  judgment  was  rendered;  in  which  case,  it 
must  have  been  issued  to  tho  i^hei-lff  of  the  county  where  a 
transcript  of  the  judgment  is  filed. 

I  1978.  'Wl&at  property  mar  be  rea«bed. 

The  final  jndgment  in  the  action  must  direct  and  provide  for 
the  satisfaction  of  the  sum  due  to  the  plaintiff,  out  of  any  money, 
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thing  in  action,  or  other  personal  pr(Q>erty,  belonging  to,  or  due 
to  the*  judgment  debtor,  Or  held  in  trust  for  him,  which  is  dis- 
covertMl  in  the -action;  whether  the  same  might  or  might  not 
have  been  originally  taken  by  virtue  of  an  execution. 

2  R.  8.  780.  I  89. 

f  1874.  Interest  of  Jndflpmeitt  debtor  iii  land  eontraet  Mar 
he  reaehed. 

The  final  judgment  in  the  action  must  also  direct  and  provide 
for  the  satisfaction  of  the  sum  due  to  the  plaintiff,  out  of  the 
interest,  if  any,  of  the  judgment  debtor,  in  a  contract  for  the 
purchase  of  real  property  by  him;  either  by  selling  th^  interest, 
or  by  transferring  it  to  the  judgment  creditor,  in  such  a  manner 
and  upon  such  terms,  as  the  court  deems  most  conducive  to  the 
Interests  of  the  parties.  Where  the  person,  bound  to  perform  the 
contract  to.  the  Judgment  debtor,  is  a  defendant  in  the  action,  the 
final  judgment  may  direct  a  specific  performance  of  the  contract 
to  the  judgment  creditor,  or,  where  the  interest  in  the  contract 
Is  directed  to  be  sold,  to  the  purchaser. 

1  R.  8.  744.  i  6  (1  Edm.  006),  am'd.     See  |  1253. 

1  1»T6.  Id.  I  l&ow  appUed. 

In  a  case 'specified  in  the  last  section,  the  value  of  the  interest 
of  the  judgment  debtor  holding  the  contract  must  be  ascertained, 
under  the  direction  of  the  court;  and  so  much  thereof  as  is  neces- 
sary must  be  applied  to  the  payment  of  the  sum  due  to  the  plain- 
tiff, and  the  residue,  if  any,  to  the  benefit  of  the  judgment  debtor. 
Id..  I  6. 

f  1876.  lajanetton  max  be  IssaeA. 

A  temporary  injunction,  restraining  the  transfer  to  any  person, 
or  the  payment  or  delivery  to  the  judgment  debtor,  of  any  money, 
thing  in  action,  or  other  property  or  interest,  which  may,  by  the 
provisions  of  this  article,  be  applied  to  the  satisfaction  of  the 
sum  due  to  the  plaintiff,  may  be  granted  in  the  action.  The 
injunction,  and  tne  proceedings  before  and  after  it  is  granted, 
are  governed  by.  the  provisions  of  article  first  of  title  second  of 
chapter  seventh  of  this  act;  for  which  purpose,  the  injunction  is 
deemed  to  be  one  of  those  specified  in  section  603  of  this  act. 

2  R.  S.  174,  i  W. 

I  1877.  Reeeiver  may  be  appointed. 

The  court  may,  by  an  order,  or  by  the  interlocutory  or  final 
judgment  in  the  action,  appoint  a  receiver  of  any  or  all  of  the 
property  of  the  judgment  debtor;  and  may  direct  the  judgment 
debtor,  or  any  other  defendant  in  the  action,  to  convey  or  deliver 
to  the  receiver,  as  justice  requires,  any  property,  real  or  personal, 
book,  voucher,  or  other  paper,  or  to  execute  any  instrument, 
which  it  deems  necessary,  for  perfecting  or  assuring  the  receiver's 
title  or  [)06se8sion. 

See  S8  714-716  and  718.  ante. 

9  1878.  Ho^r  diseo-very  may  be  eompelled. 

A  discovery  may  be  compelled  in  an  action,  brought  as  pre- 
scribed in  this  article,  by  directing  the  person,  required  to  make 
it,  to  appear  before  the  court,  or  a  referee  appointed  by  it,  and 
to  be  examined  under  oath,  concerning  the  matters  pertaining  to 
the  discovery.    But  this  section  does  not  affect  the  right  of  tte 
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plaintiff,  to  cause  the  depositiou  of  a  defendaat  to  be  taken,  as 
prescribed  in  article  first  of  title  third  of  chapter  ninth  of  this  act. 


I  18T9.  ApplfeAtion  of  this  artielei  what  property  eaititot 

bo   roaehod. 

This  article  does  not  apply  to  a  case,  where  a  judgment  debtor 
is  a  corporation,  created  by  or  under  the  laws  of  the  State.  Nor 
does  it  authorize  the  discorery  or  seizure  of,  or  other  interferenoe 
with,  any  property,  which  is  expressly  exempted  by  law  from 
leTy  and  sale,  by  Tlrtue  of  an  execution;  or  any  money,  thing  in 
action,  or  other  property,  held  in  trust  for  a  judgment  debtor, 
where  the  trust  has  oeen  created  by,  or  the  fund  so  held  in  trust 
has  proceeded  from,  a  person  other  than  the  judgment  debtor; 
or  the  earnings  of  the  judgment  debtor  for  his  personal  serrices, 
rendered  within  sixty  days  next  before  the  commencement  of  the 
action,  where  it  is  made  to  appear,  by  his  oath  or  otherwise,  that 
those  earnings  are  necessary  for  the  use  of  a  family,  wholly  or 
pnrtiy  supported  by  his  labor. 

L.  1870.  ch.  151.  I  3,  mibd.  1  (7  Edm.  GUI  i ;  2  R.  B.  179,  cIl  1,  if  38  and 
89  (2  Bdn.  180).     See  Oo.  Proc.,  |  297. 
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ARTICLE]   SBCOND. 

Action  by  a  private  person  upon  an  official  bond. 

See.  1880.  Application  for  leave  to  lae  Bberiff's  boDd;  proof  required. 

1881.  Order  graDtlDg   leave;   action   thereupon. 

1882.  SuccessWe  actions. 

1888.  Indorsement  upon  execution. 

1884.  Oollectiou  of  execution:  wben  a  defence  to  subc«quent  aetloa. 

1886.  When  claimants  entitled  to  ratable  distribution. 

1886.  Action  upon  a  surrogate's  bond. 

1887.  Action  upon  a  county  treasurer's  bond. 

1888.  Actions  upon  official  bonds  of  other  officers. 

1880.  Actions,  etc.,  under  the  last  three  sections    regulated. 
1880.  Receivers,   etc.,  deemed   pnl>llc  officers. 
1891.  Demand  of  money;  when  necessary  before  application. 
1882.  Application  may  be  made  ex  parte. 

1  1880.  [Am'dy  1895.]  Applioatlon  for  leave  to  sue  mtk^rlWu 
bond  I  proof  repaired. 

Where  a  sheriif  is  liable  for  the  escape  of  a  prisoner  committed 
to  his  custody,  or  is  guilty  of  aiiy  other  actiouablc  default  or 
misconduct  in  his  office,  the  person  injured  thereby  may  apply 
to  the  supreme  court,  for  leave  to  prosecute  the  sheriffs  official 
bond.  The  application  must  be  accompanied  with  proof,  by  affi- 
davit, of  the  default  or  misconduct  complained  of,  and  that  satis- 
faction of  the  same  has  not  been  received;  and  with  a  certified 
copy  of  the  official  bond. 

2  R.  B.  476,  H  1  ADd  >  (2  Bdm.  488);  L.  1886.  ch.  846. 

I  1881.  Order  vrantinv  leave;  action  tlierenpon. 

Upon  such  an  application,  the  court  must  grant  un  order,  per- 
mitting the  applicant  to  maintain  an  action  upon  the  bond.  The 
action  must  be  brought,  in  the  court  which  granted  the  order, 
by  the  applicant  as  plaintiff;  and  it  may  be  maintained,  as  if 
the  applicant  was  the  obligee  named  in  the  bond,  except  as  other- 
wise expressly  prescribed  in  this  article. 

Id..  I  8.    See.  also.  1  R.  S.  378,  I  67  (1  Edm.  851). 

9  1882.  [Am'd,   1886.]    Snceesslve  actions. 

The  same,  or  any  other  applicant,  may,  in  like  manner,  either 

before  or  after  judgment  in  the  first  action,  obtain  an  order,  per^ 

mitting  him  to  maintain  another  action,  in  the  same  court,  upoD 

the  same  bond,  for  another  default  or  misconduct.    Any  number 

of  such  orders  may  be  successively  made;  and   neither  of  the 

actions  authorized  thereby  is  affected  by  the  pendency  of,  or  the 

recovery  of  judgment  in,  any  other,  except  as  otherwise  expressly 

prescribed  in  this  article. 

Id.,  II  6,  6.  7  and  8,  am*d  and  consolidated;  L.  1886,  ch.  846.    See  8  ^8^. 
post. 

f  1888.  Indorsement  npon  exeention. 

Where  an  execution  is  issued  upon  a  judgment,  recovered 
against  the  sheriff  and  any  of  his  sureties,  in  an  action,  brought 
pursuant  to  the  last  four  sections,  the  plaintiff's  attorney  most 
indorse  thereon  a  direction  to  collect  the  same,  in  the  fii-st  place, 
out  of  the  property  of  the  sheriff,  and.  if  sufficient  property  of 
the  sheriff  cannot  be  found,  then  to  collect  the  deficiency  oat  of 
the  property  of  the  surety  or  sureties. 

Id..  9  16. 
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1  1884.  Colleetlom  of  ezeetitfoiti  w^hea  *  defeaee  t«  sub* 
sequent  mettOB. 

It  is  a  defence  by  a  surety,  against  whom  an  action  is  brought 
upon  a  sheriffs  official  bond,  that  he,  or  any  other  surety  or 
sureties,  have  been  or  will  be  compelled,  for  want  of  sufficient 
property  of  the  sheriff,  to  pay,  upon  one  or  more  judgments 
recoTered  against  him  or  them,  upon  the  same  bond,  an  aggregate 
amount,  exclusive  of  costs,  officers'  fees,  and  expenses,  equal  to 
the  sum  for  which  the  defendant  is  liable,  by  reason  of  the  bond. 
It  is  a  partial  defence,  that  the  difference  between  the  aggregate 
amount,  so  paid,  or  to  be  paid,  and  the  ram  for  which  the  defend- 
ant is  thus  liable,  is  less  than  the  amount  of  the  plaintifTa 
demand. 

2  K.  S.  47«,  U  U.  18  and  14. 

I  188S.  mn^en  elaimants  entitled  to  ratable  distribution. 

If  the  aggregate  amount  of  the  liabilities,  which  might  be  recoT- 
ercd  by  actions  upon  the  sheriff's  official  bond,  as  prescribed  in 
this  article,  exceeds  the  sum  for  which  the  sureties  are  liable, 
the  court  must,  upon  the  application  of  a  person  who  has  ob- 
tained leave  to  prosecute  the  bond,  made  upon  notice  to  the  plain- 
tiff's attorney,  in  each  action  then  pending  upon  the  sheriff's 
official  bond,  and  in  each  uncollected  judgment  recovered  there- 
upon, direct  and  provide  for  the  distribution  of  the  money,  col- 
lected out  of  the  property  of  the  sureties,  among  the  persons  in 
favor  of  whom  the  liabilities  have  accrued,  in  proportion  to  the 
amount  which  each  one  is  entitled  to  recover;  to  be  ascertained , 
hy  a  reference,  or  in  such  other  manner  as  the  court  directs. 
For  the  purposes  of  the  motion  an  order  may  be  made  by  a  judge, 
forbidding  the  payment  to  the  plaintiff  in  any  action,  of  the  sum 
collected  or  to  be  colleoted  by  virtue  of  a  judgment  therein.  But 
this  section  does  not  authorise  the  court  to  compel  a  plaintiff  to 
refund  any  money,  collected  and  received  by  him,  in  good  faith, 
before  service  of  notice  of  such  an  order. 

Id..  II  17  and  18. 

f  1886.  Aetion  upon  a  iiarroffate's  bond. 

Where  a  surrogate,  or  an  officer  acting  as  surrogate,  is  guilty 
of  any  actionable  default  or  misconduct  in  his  office,  the  person 
injured  thereby  may  apply  for  leave  to  prosecute  the  delinquent's 
official  bond. 

Id.,  U  19  and  20.    See  L.  1868,  eh.  218  (8  Bdm.  840). 

9  1887.  Action  npon  a  eonntr  treaanrer's  bond. 

Where  a  certified  copy  of  the  order  or  judgment  of  a  court, 
directing  a  county  treasurer  to  pay  or  deliver  to  one  or  more 
persons  designated  therein  any  money,  stocks,  securities,  or  other 
investments  held  by  him,  subject  to  the  direction  of  that  court, 
Is  served  upon  the  county  treasurer,  if  he  fails  to  obey  the  direc- 
tion, the  person  injured  thereby  may  apply  for  leave  to  prosecute 
his  official  bond.  Service  upon  a  county  treasurer,  as  required 
by  this  section,  may  be  made  personally,  or  by  leaving  thel  paoer, 
either  at  his  office,  during  his  absence  therefrom,  with  a  person 
of  suitable  age  and  discretion,  having  charge  of  the  office,  or  at 
his  residence,  or  his  last  residence  within  the  county,  with  a 
person  of  suitable  age  and  discretion. 

8ee  L.  18T4,  di.  B24.  M  1  ^^^  2  (9  lEdm.  908). 
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S  1888*  Aetloaa  «pon  oflleSal  bonds  of  otber  oMLi 

Where  a  public  officer  is  reauired  to  give  an  official  bond  to 
the  people,  and  special  provision  is  not  made  by  law  for  the 
prosecution  of  the  bond,  by  or  for  the  benefit  of  a  person  who 
has  sustained,  by  his  default,  delinquency  or  misconduct,  an 
injury,  (or  which  the  sureties  upon  the  bond  are  liable,  sncb  a 
person  may  apply  for  leave  to  prosecute  the  delinquent's  official 
bond. 

See  h.  1874,  cb.  SM,  ff  1  and  2  (9  Bdm.  OSe);  E.  S.,  H  21-27. 


I  1N89.  Aetion%  etc.,  nuder  the  last  tbree  seetfoiiM  rei 
latc'd. 

Sections  1880  to  1885  of  this  act»  both  inchislve,  govern  an 
application,  made  as  prescribed  in  either  of  the  last  tbfee  seciiouti, 
and  each  action  brought  pursuant  to  an  order  made  thereupon, 
as  if  the  delinquent  officer  and  his  sureties  were  named  therein 
instead  of  the  sheriff  and  his  sureties. 


I  18IHI.  Reoelverfl,  ete«,  deemed  pvblfe  oflleei 

A  receiver,  an  assignee  of  an  insolvent  debtor,  or  a  trustee  or 
other  officer,  appointed  by  a  court  or  a  judge,  is  a  public  officer, 
within  the  meaning  of  the  last  section  but*  one;  but  where  he 
was  appointed  by  or  pursuant  to  the  order  of  a  court,  or  in  a 
special  proceeding  specified  in  title  twelfth  of  chapter  seventeenth 
of  this  act,  the  application  for  leave  to  prosecute  his  officinl  bond 
must  be  made  to  tne  court  by  which,  or  pursuant  to  whose  order, 
he  was  appointed,  or  in  which  the  judgment  was  rendered,  as 
4he  case  may  be.  An  action,  brought  as  prescribed  in  this  section, 
must  be  brought  in  the  court  to  which  application  is  made  for 
leave  to  bring  it. 

I  18&1.  Bemaiid  of  money  |  vrben  neeeaaarT  before  appU* 
eatloB. 

Where  the  default,  by  reason  of  which  an  application  for  leave 
to  prosecute  an  official  bond  is  made,  as  prescribed  in  this  article, 
consists  of  the  non-payment  of  money,  and  special  provision  is 
not  otherwise  made  by  law,  the  applicant  must  prove  a  demand 
of  the  money  from  the  officer,  or  that  a  demand  cannot  be  made, 
with  due  diligence.  But  such  proof  is  not  necessary  where  the 
applicant  has  recovered  a  judgment  against  the  officer. 

I  1802.  Application  may  be  made  ex  parte. 

An  application  for  leave  to  prosecute  an  official  bond,  as  pre 
scribed  in  this  article,  may  be  made  without  notice;  but  in  that 
case  the  officer,  or  either  of  his  sureties,  may  a  poly,  upon  notice, 
to  vacate  an  order  oermitting  the  applicant  to  maintain  an  action, 
upon  any  ground,  showing  that  it  ought  not  to  have  been  granted. 
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t,  15,  t  4,  a.  8     ACTION  FOR  PENALTY,  ETC.  §§  1898-97 

ARTIOIiB   TfllHD 

Action  by  a  private  person  for  a  penalty  orforf^tiwt^ 

le«.  1818.  Action  b7  penon  ■pftcially  aggrlered. 
18M.  Action  by  common  Informer. 
180G.  Id.;  wrrico  of  tommont. 

1888.  Id.;  when  not  bamd  b7  «  ooUuIto  lecorory. 
1897.  Indonement  apon  ■ommons. 
1888.  When  pert  of  a  penalty  may  be  reooTered. 

1  1808.  Aetlom  br  »ersom  ai^elallr  aararrleT^.  « 

Where  a  penalty  or  for/eiture  is  giTen  by  a  statute,  to  a  person 
as^eved  by  the  act  or  omission  of  another,  the  person  to  whom 
it  18  8riTen  may,  if  it  is  pecuniary,  maintain  an  action  to  recover 
the  amount  thereof;  or,  if  it  consists  of  the  forfeiture  of  a  chattel, 
be  may  maintain  an  action  to  recover  the  chattel,  or  its  value 
or  other  damages,  as  the  case  requires.  ' 

2  B.   S.  480,  f  1  (2  Edm.  002),  am*d. 

9  1804U  Actlom  by  eonamom  Informer. 

Where  a  penalty  or  forfeiture  is  given,  by  a  statute,  to  any 
person  who  sues  therefor,  an  action  to  recover  it  may  be  main- 
tained by  any  person  in  his  own  name;  but  the  action  cannot  be 
compromised  or  settled  without  the  leave  of  the  court  in  which 
it  is  brought. 

Id.,  U  8  «Dd  8.    Bee  f  887,  ante. 

f  188S.  Id.  I  serriee  of  siimmoms. 

The  summons  in  an  action,  brought  as  prescribed  in  the  last 
section,  can  be  served  only  by  an  officer  authorized  by  law  to 
collect  an  execution,  issued  out  of  the  same  court.  The  sum- 
mons, when  issued,  cannot  be  countermanded  by  the  plaintiff 
before  the  service  thereof;  and,  immediately  after  it  has  been 
served,  the  officer  who  served  it  must  file  it,  with  his  certificate 
of  service,  in  the  office  of  the  clerk,  or  deliver  it,  with  a  like 
certificate,  to  the  magistrate  by  whom  it  was  issued,  as  the  case 
requires. 

Id.,  part  of  f  8. 

I  189e.  Id. I  wbem  not  barred  by  «  eoIIvslTO  reeOTorr. 

In  an  action  to  recover  a  penalty  or  forfeiture,  given  by  a 
statute,  brought  by  any  person,  other  than  the  person  aggrieved, 
or  a  public  officer,  the  plaintiff  may  recover,  notwithstanding  the 
recovery  of  a  judgment,  for  or  against  the  defendant,  in  an  action 
brought  therefor  by  another  person,  if  he  establishes  that  the; 
former  judgment  was  recovered  coUnsively  and  fraudulently. 

Id.,  9  14- 

9  189T.  Indornentent  upon  anniniona. 

In  an  action  to  recover  a  penalty  or  forfeiture,  given  by  a  stat- 
ute, if  a  copy  of  the  comolaint  is  not  delivered  to  the  defendant 
with  a  copy  of  the  summons,  a  general  reference  to  the  statute 
must  be  indorsed  upon  the  copy  of  the  summons  so  delivered,  in 
the  following  form:  '.'According  to  the  provisions  of,"  etc.;  adding 
such  a  description  of  the  statute,  as  will  identify  it  with  con- 
venient certainty,  and  also  specifying  the  section,  if  penalties  or 
forfeitures  are  given,  in  different,  sections  thereof,  for  different 
acts  or  omlsflioBft 
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f  1808.  When  pa^t  of  a  penalty  laax  l^e  reooTered* 

Where  a  statate  ^yeH  a  pecuniary  penalty  or  forfeiture^  not 
exceeding  a  specified  sum,  an  action  may  be  maintained  to  recorer 
the  sum  specified;  and  the  court,  jury,  or  referee,  by  which  or 
by  whom  the  issues  of  fact  are  tried,  or,  where  judgment  is  taken 
by  default  for  failure  to  appear  or  plead,  the  damages  are  asce^ 
tained,  may  award  to  the  plaintiff  the  whole  snna.  or  such  a  part 
thereof,  as  he  or  it  deems  proportionate  to  the  offence. 
S  &.  8.  4M,  1 15,  amU 
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ARTIOIiB  FOURTH. 

Certain  aotiona  io  recover  damages  far  wrong&, 

•m^  1809.  CiTtl  and  crtnliud  proMcntlons  not  merged. 

19(H).  Action  for  BiUof,  etc.,  In  name  of  anotlier.    Made  alfo  a  mladt- 
meajaor. 

1901.  neble  and  ether  increased  damagea  to  be  recorered* 

1902.  Action  for  causing  death  bj  negligence,  etc 

1903.  Distribution  of  damages  recorered. 
^1904.  Id.;  amount  ofKcorery. 

*190S.  Next  of  kin  defined. 

190d.  Action  for  slander  of  a  woman. 

1907.  When  action  for  libel  cannot  be  malntalnad. 

1908.  The  last  section  qoalllled. 

I  1880.  Ctvtk  And  eriailaml  prose««tlonn  net  aaersed* 

Where  the  Tiolation  of  a  right  admits  of  a  ciyil  and  also  of  a 
criminal  prosecation,  the  one  is  not  merged  in  the  other. 
Co.  Proc,  I  7. 


i  lOOO*  Aetlon  for  aniasy  ete^  in  nnine  of  another.     Undo 
m  mtadraaonnor. 


If  a  person,  yexatioosly  or  maUcionsly,  in  the  name  of  another 
bnt  without  the  latter's  consent,  or  in  the  name  of  an  unknown 
person,  commences  or  continues,  or  causes  to  be  commenced  or 
continued,  an  action  or  special  proceeding,  in  a  court,  of  record, 
or  not  of  record,  or  a  special  proceeding  before  a  judge  or  a 
justice  of  the  peace;  or  takes*  or  causes  to  be  taken,  any  proceed- 
ing, in  the  course  of  an  action  or  special  proceeding  in  such  a 
court,  or  before  such  an  officer,  either  before  or  after  judgment 
or  other  final  determination;  an  action,  to  recover  damages  there- 
for, may  be  maintained  against  him,  by  the  adverse  party  to  the 
action  or  special  proceeding;  and  a  like^ction  may  be  maintained 
by  the  person,  if  any,  whose  name  was  thus  used.  He  is  also 
guilty  of  a  misdemeanor,  punishable  by  Imprisonment,  not  ex* 
ceeding  six  months. 

2  B.  8.  580.  i  1  (2  Bdm.  671).    Bee  Penal  Coda,  |  158. 

I  190^.    TreMo  nnd  other  increased  dnmns^ea  to  bo 


In  an  action,  brought  by  the  adverse  party,  as  prescribed  in 

the  last  sectkHit  the  plaintiff,  if  he  recovers  final  judgmenty  la 
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entitled  to  recover  treble  damages.  In  an  action,  brought  by  tk« 
person  whose  name  was  used,  as  prescribed  in  the  last  section, 
the  plaintiff  is  entitled  to  recover  his  actual  damages,  and  two 
hundred  and  fifty  dollars  in  addition  thereto. 

Id.,  part  of  I  1.     See,  also,  ||  1020  and  1184.  ante. 

f   ie02.   [Am'd,  1900,  1916.]     Action  for  c««alM«  death  by 
nevllvence,  et  cetera. 

The  executor  or  administrator  duly  appointed  in  this  state,  or 
in  any  other  state,  territory  or  district  of  the  United  States,  or 
in  any  foreign  country,  of  a  decedent  who  has  left  him  or  her 
surviving  a  husband,  wife,  or  next  of  kin,  may  maintain  an  acuoo 
to  recover  damages  for  a  wrongful  act,  neglect  or  default,  bj 
which  the  decedent's  death  was  caused,  against  a  natural  persou 
who,  or  a  corporation  which,  would  have  been  liable  to  an  action 
in  favor  of  the  decedent  by  reason  thereof  if  death  had  not 'en- 
sued. Such  an  action  must  be  commenced  within  two  years  after 
the  decedent's  death.  When  tbe  husband,  wife  or  next  of  kin, 
do  not  participate  in  the  estate  of  decedent,  under  a  will  appoint- 
ing an  executor,  other  than  such  husband,  wife  or  next  of  kia. 
who  refuses  to  bring  such  action,  then  such  husband,  wife  or 
next  of  kin  shall  be  entitled  to  have  an  administrator  appoint^ 
for  the  purpose  of  prosecuting  such  action  for  their  benefit. 

L.  1847,  ch.  450,  f  1  (4  Edm.  526),  and  a  portion  of  f  2,  as  ameaded  by 
L.  1849,  cb.  266,  and  by  L.  1870,  ch.  78  (7  Bdm.  591).  Amended  by  U 
1909.  ch.  221;   L.   1015,   cb.  620,   In  effect  Sept.    1,   1015.     See  |  384.  Obtir. 


I  1908.    [Am'd,  1904,  1911,  1916.]     DIatrilMitfom  of  dam««e« 
recovered. 

The  damages  recovered  in  an  action,  brought  as  prescribed  fo 
the  last  section,  or  obtained  through  settlement  without  actioiii 
ore  exclusively  for  the  benefit  of  the  decedent's  husband  or  \sife, 
and  next  of  kin;  and,  when  they  are  collected,  they  must  be  dis- 
tributed by  the  plaintiff,  or  representative,  as  if  they  were  unb<» 
queathed  assets,  left  in  his  hands,  after  payment  of  all  debts, 
and  expenses  of  administration;  subject  however  to  the  foUowinf 
provisions,  to  wit: 

1.  In  case  the  decedent  shall  have  left  him  surviving  a  wife  or 
husband,  but  no  children,  the  damages  recovered  shall  be  for  the 
sole  benefit  of  such  wife  or  husband. 

2.  In  case  the  decedent^  leaves  neither  husband,  wife,  nor  issue, 
but  leaves  a  mother,  and  a  father  who  has  abandoned  him,  or 
who  has  left  the  maintenance  and  support  of  their  child  to  the 
mother,  the  damages  or  recovery  shall  be  for  the  sole  benefit  of 
such  mother.  > 

3.  In  case  tbe  decedent  leaves  no  husband  or  wife,  issue  or 
father,  or  having  left  a.  father  entitled  to  recovery,  who  dies  prior 
to  the  recovery  or  verdict,  the  damages  or  recovery  shall  be  foi 
the  sole  benefit  of  the  mother  if  then  living. 

The  reasonable  expenses  of  the  notion,  or  settlement,  the  rea* 
Bonable  funeral  expenses  of  the  decedent,  and  the  commissloDS  of 
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the  plaintiff  or  representatlTe,  upon  the  residue  may  be  fixed  by 
the  surrogate,  upon  notice,  given  in  such  a  manner  and  to  such 
Iiersons,  as  the  surrogate  deems  proper  or  upon  the  judicial  set: 
tlement  of  the  account  of  the  plaintiff,  or  representative,  and  may 
be  deducted  from  the  recovery. 

L.  1847.  ch.  450.  |  2,  as  ain*d  by  L.  1840  and  L.  1870.  Am*d  hy  L.  1004, 
cb.  515:  L.  1911,  ch.   122;   L.   1915,  ch.  641,  in  efTect  Sept.  1,   1015* 

i  1004.   [Am'd^  1805,  1018.}     Id.|  amonnt  of  recovery. 

The  damages  awarded  to  the  plaintiff  may  be  such  a  sum  as 
the  jury  upon  a  writ  of  inquiry,  or  upon  a  trial,  or,  where  issues 
of  fact  are  tried  without  a  jury,  the  court  or  the  referee,  deems 
to  be  a  fair  and  juHt  compensation  for  the  pecuniary  injuries, 
resulting  from  the  decedent's  death,  to  the  person  or  persons,  for 
whose  benefit  the  action  is  brought.  If  th6  decedent  leaves  sur- 
viving a  father  and  a  mother,  the  death  of  such  father  prior 
to  the  verdict  shall  not  affect  the  amount  of  damages  recoverable. 
When  final  judgment  for  the  plaintiff  is  rendered,  the  clerk  must 
add  to  the  sum  so  awarded,  interest  thereupon  from  the  dece- 
dent's death,  and  include  it  in  the  judgment.  The  inquisition, 
verdict,  report  or  decision,  may  specify  the  day  from  which  in- 
terest is  to  be  computed;  if  it  omits  so  to  do,  the  day  may  be 
determined  by  the  clerk,  ^  upon  affidavits. 

U  1847,  ch.  450,  remainder  of  |  2.  am'd  by  L.  1840.  ch.  256;  L.  1870, 
eh.  78  (7  Bdnu  601).  Am'd  L.  1805,  ch.  046;  L.  1013,  ch.  756.  In  effect 
Sept.   1.   1013. 

I  1006.   [Am'd,  1013.]      Next  of  kin  defined. 

The  term  **  next  of  kin,*'  as  used  in  the  foregoing  section,  has 
the  meaning  specified  in  section  eighteen  hundred  and  seventy 
of  this  act,  except  if  decedent  leaves  surviving  a  father  and 
mother  but  no  widow,  child  or  descendant,  it  shall  mean  botk 
the  father  and  the  mother. 

See  I  1870,  ante.     Am*d  L.  1013,  ch.  756.     In  effect  Sept  1,  1018. 

I  1006.  Action  for  slander  of  a  woman. 

In  an  action  of  slander,  brought  by*  a  woman,  for  words  im- 
puting unchastity  to  her,  it  is  not'  necessary  to  allege  or  prove 
special  damages.  If  the  plaintiff  is  married,  the  damages  recov- 
ered are  her  separate  property. 

L.  1871.  ch.  210,  f  1    (0  Edm.  67).     See  f  450,  ante. 

f  1007.  'When  action  for  libel  cannot  be  maintained. 

An  action,  civil  or  criminal,  cannot  be  maintained  against  a  re- 
porter, editor,  publisher,  or  proprietor  of  a  newspaper,  for  the 
pnblication  therein  of  a  fair  and  true  report  of  any  judicial,  legis- 
lative, or  other  public  and  official  proceedings,  without  proving 
actual  malice  in  making  the  report. 

L.  1864,  di.  180.  II  1  and  2  (6  Edm.  160). 
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f  1008.  The  iBMt  •ectiom  QnallHed. 

The  last  nection  does  not  apply  to  k  libel,  contained  in  the 
heading  of  the  report;  or  in  any  other  matter,  added  by  any  per- 
son concerned  in  the  publication;  or  in  the  report  of  any  thing 
said  or  done,  at  the  time  and  place  of  the  public  and  official  pro- 
ceedings, which  was  not  a  part  thereof. 

U  1854,  ch.   130,  parts  of  ||  1,  2. 
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article:  fifth, 

Miscellaneous  actions  and  rights  of  action. 

Bee.  1909.  Whra    transferee    of    claim    or   demand    may    aae.     Blirbta   of   de* 
fnidant,  etc.- 

1910.  What  clalmn  or  demands  may  lie  tranaferred. 

1911.  Id. :   cauKe  of  action   for  UKury. 

1912.  Judgment,   when   asMlgnable. 
1013.  Action   upon   judgment   regulated. 

1914.  Ancillary  action   for  discovery  abolished. 

1913.  Action  upon  a  penal  lH>nd. 

1016.  Action  by  surety  or  truMtee  to  recover  coats,   etc. 

1917.  Action  uiwn  lont  negotiable  paper. 

1918.  The  last  section  qualified. 

§§  lfN>0-l9io.  [Repealed  by  L.  1909,  ch.  45.  See  Consolidated 
Laws,  tit.  Personal  Property  Law,  §  41.] 

§  1911.  [Repealed  by  L.  1909,  ch.  25.  See  Consolidated  Laws, 
tit.  General  Business  Law,  f  375.] 

§  1912.  [Repealed  by  L.  1909,  ch.  45.  See  Consolidated  Laws, 
tit.  Personal  Property  Law,  §  41.] 

§  191^  [Am'dy  1890.]      Action  npon  Jadirment  renlated. 

Except  in  a  case  where  it  is  otherwise  specially  prescribed  in 
this  act,  an  action  upon  a  judgment  fur  a  sum  of  money,  rendered 
in  a  court  of  record  of  the  State,  cannot  be  maintained,  between 
the  oriidual  parties  to  the  judgment,  unless,  either 

1.  Ten  years  have  elapsed  since  the  docketing  of  such  judg- 
ment; or, 

2.  It  was  rendered  against  the  defendant  by  default,  for  want 
of  an  appearance  or  pleading,  and  the  summons  was  served  upon 
him,  otherwise  than  personally;  or 

3.  The  court  in  which  the  action  is  brought  has  previously 
made  an  order,  granting  leave  to  bring  it.  Notice  of  the  appli- 
cation for  such  an  order  must  be  given  to  the  adverse  party,  or 
the  person  proposed  to  be  made  the  adverse  party,  personally, 
unless  it  satisfactorily  appears  to  the  court,  that  personal  notice 
cannot  be  given,  with  due  diligence;  in  which  case,  notice  may  be 
given  in  such  a  manner  as  the  court  directs. 

Co.  Proc..  I  71.  L.  1890,  ch.  668.  In  efTect  Sept.  1,  189G.  See,  alao, 
I  3154,    post. 

I  1914.   Ancillary  action  for  discovery  abolished. 

An  action  cannot  be  maintained,  to  obtain  a  discovery  under 
oath,  In  aid  of  the  prosecution  or  defence  of  another  action. 
Id.,  I  389,  am'd.      • 


9  191K.  Action,  npon  a  penal  bond. 

A  bond  in  a  penal  sum,  exrrutcd  within  or  without  the  State, 

perform  I 
maintaining  an 
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A.  bond  in  a  penal  sum,  exrrutcd  within  or  without  the  State, 
d  containing  a  condition  to  the  olTcct,  that  it  is  to  be  void,  upor 
rformance  of  any  act,  has  tlio  saiiio  effect,  for  the  purpose  of 
lintaining  an  action  or  special  proceeding,  or  two  or  more  sue- 
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I  1008.  The  last  •ection  QuallHed. 

The  last  section  does  not  apply  to  k  libel,  contained  in  the 
heading  of  the  report;  or  in  any  other  matter,  added  by  any  per- 
son concerned  in  the  publication;  or  in  the  report  of  any  thing 
said  or  done,  at  the  time  and  place  of  the  public  and  official  pro- 
ceedings, which  was  not  a  part  thereof. 

U  1854,  ch.   130,  parts  of  ||  1.  2. 
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ARTICLE    FIFTH, 

Ititoellaneout  actiont  and  rights  of  action, 
Bte.  IMS.  Whra    trin>rrvrr«    uf    fIdJdi    ur    d«Diiid    nuy   nue.     RUbti    ctf   te- 

I'>i3.  Ai  m  Judgmiii   rFEuliled. 


e  CoDsolidated  Laws, 


■  ISl^   lAm'd,  1800.]      Action   nyon  JadvniCBt  rpvnlaled. 

Except  in  a  case  where  it  ia  otherwise  spccltiltf  preacribed  Id 
this  Dct.  QD  aclion  upon  a  judgnleut  fur  a  sum  uf  moDej'.  iviiilered 
ia  a  court  uf  record  of  the  Htate.  cuuuut  be  maiuiained.  between 
the  orijdnBl  parties  to  the  judgment,  unless,  cither 

1.  Teu  jears  have  elapsed  xiuce   the  duL-ketiug  of  sucli  judg- 

'J.  It  was  rendered  against  the  defendant  by  default,  for  want 
of  an  appearance  or  pleading,  and  the  summoDx  was  served  upon 
him.  olherwise  than  pemonallj;  or 

3.  The  court  in  which  the  action  is  brought  has  preTinusIf 
made  au  onler,  granting  leave  to  tiring  it.  Siitire  of  the  appli- 
calinn  for  such  no  order  must  be  given  to  the  adverse  party,  or 
the  person  proposed  to  l>e  made  tlie  adverHe  pHrtj-.  personall)-, 
unless  it  satisfactorily  flp|)eBrB  to  the  court,  that  personal  notice 
cannot  be  given,  with  due  diligence:  in  wliicli  eiise,  notice  may  be 
given  in  such  a  niauner  at)  Ibe  court  directs. 

Co.    Fnx.,    I   11.    L.    issa,    eb.    GD8.    In  eOect   Sept.    I,    ISDB.    Sw,    iImi, 

i   1914.    ABFlIIary    Bctlon  for  dlneoTPFy  abolliihrd. 

An  action  cannot  be  raaintaine<1.  to  obtnin  n  discovery  under 
oath.  In  aid  of  the  prosecution  or  defence  of  another  actloa. 
Id.,  I  386.  am'd.       • 

I  1915.  Aclloa.  apon 

A  bond  in  a  penal  sun..  _    

and  containing  a  condition  to  tic  efTect,  ibat  it  is  to  be  void,  upor 
performance  of  any  act,  has  the  Himie  cfTi'i't,  for  the  purpose  ol 
maintaiDiag  an  action  or  Mpeciul  proceediiu;,  or  two  or  man  uno 
27  4T7 
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cessive    actions    or   siK'<*iaI    i>ro<'oedin^s    llioriMipoii,    as   if    it    (r.i\- 

taiiKMl  a  cuvi'iiaiit  to  pay  the  sum,  or  to  pt-i't'orm  the  act  spi'rilied 

ill  the  condition  thereof.     But  the  damages  to  be  recovered  for  a 

breach,  or  successive   breaches,   of  the  condition,   cannot,  in   the 

asifrcgate,  exceed  the  penal  sum,  except  where  the  condition  is  for 

tile  i)avment  of  money:   in   which  case,   they   cannot  exceed   tlie 

penal  sum,  with  interest  thereupon,  from  the  time  wh<  n  the  tle- 

fendant  made  default  in  the  performance  of  the  condition. 

See  2  R.  S.  353,  SS  12  and  13  (2  Bdm.  3G4) ;  also  2  R.  S.  3TS.  379  (2 
Edm.    302,   3frl). 

$  1(110.  Action  by  surety  or  tmcitee  to  recover  contN*  etc. 

A  surety,  including  n  drawer  or  indorser,  may  recover,  in  an  ac- 
tion aKuinst  his  principal:  and  an  executor,  administrator,  or 
otlier  trustee,  may,  where  the  trust  estate  is  insuffioient  to  re- 
imburse him,  recover,  in  an  action  against  the  beneficiaiT  whom 
he  represents:  his  reasonable  costs  and  other  expe^ises.  incnrred 
necessarily  and  in  good  faith,  in  the  prosecutinn  or  defence,  by 
the  express  or  implied  consent  of  the  principal  or  beneficiary, 
of  an  action  or  special  proceeding,  relating  to  the  demand 
secured,  or  to  the  trust  estate,  as  the  case  requires.  This  section 
does  not  afift?ct  any  special  agreement  relating  to  those  costs  and 
expenses. 

Ij,   1858,   ch.    314,    f   3    (4  E<lra.   483). 

1  lf>17.  Action  upon  lout  neipotiable  paper. 

Where  it  appears,  upon  the  trial  of  an  action,  that  a  noffot! 
able  promissory  note  or  bill  of  exchange,  upon  which  the  actioii, 
or  a  counterclaim  interposed  in  the  action,  is  founded,  was 
lost,  while  it  belonged  to  the  party  claiming  the  amount  due 
thereupon,  he  may  prove  the  contents  thereof,  by  parol  or 
other  secondary  evidence,  and  may  recover  or  set  off  the  amount 
due  thereupon,  as  if  it  was  produced.  But  for  that  purpose, 
he  must  give  to  the  adverse  party  a  written  undertaking,  in 
a  sum  fixed  by  the  judge  or  the  referee,  not  less  than  twice  the 
amount  of  the  note  or  bill,  with  at  least  two  sureties,  approved 
by  the  judge  or  the  referee,  to  the  effect,  that  he  will  indemnity 
the  adverse?  party,  his  heirs  and  personal  representatives,  against 
any  claim  by  any  other  person,  on  account  of  the  note  or  bill,  and 
against  all  costs  and  expenses,  by  reason  of  such  a  claim. 

2  R.   S.   400,    §§   75  and  70   (2  Edm.   423). 

S   1018.  Tlie   InHt   seetion  qnalifled. 

But  where  an  action  is  prosecuted  or  defended  by  the  people 
of  the  State,  or  by  a  public  otficer  in  their  behalf,  the  pet>pie. 
or  the  public  officer,  may  prove  the  contents  of  a  lost  note  or 
l>ill  of  exchange,  by  parol  or  other  secondary  evidence,  and  mav 
recrover  or  set  off  the  amount  due  thereupon,  without  giving  any 
security  to  the  adverse  party. 

S-e  U   18a5,  ch.  85;  3  R.  S.,  Stli  ckI.  772   (4  Edm.  015). 
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Otl»er  actioi^s  l)y  qt  against  particular  parties, 

Article  1.  Action  bj  or  againiit  an  unincorporated   annooiatlon. 

8.  Aotlon  ti7  or  ag^Insst  cwUln  coqnty,    town,   and  monlclpal  olBoera 
8.  Acttoiia,  «nd  pigbia  of  aedon.  axainst  and  botir(M>n  joint  dobton. 

4ciion  hy  or  Qffainst  an  un^ncorporqte^  association. 

flee,   19X9.  Actions,  etc,  by  or  against  associations  of  seven  or  more  perpons. 
1919a.  How    personal    service    of   summons    made   upon    certain    unincor- 
porated assoelatlons. 

1090.  Prooeedinsa  in  ease  of  deatl),  etc. 

1091.  KfTiHrt  Qf  JHdgmpiYt;   expcutton   tbereupoq. 

1922.  Subitoquent  action  against  members. 

1923.  This   article   permissive;   effectiveness  upon   statute   of  limitations. 

1924.  When   objection   of  misnomer,    etc.,   of   parties   not   avi^llable. 

f  lom.  [AMi*d,  IfMNI.]  AettOMs,  eio*,  bf-  op  aflrainiit  asso- 
elatlona    of   neven    or   more   pernona. 

An  action  or  special  proceeding  may  be  maintained,  by  the 
prec^ident  or  treasurer  of  an  unincorporated  aBsociation,  consist- 
ing  of  seven  or  mope  persons,  to  recover  any  property,  or  upon 
any  eanae  of  action*  for  or  upon  which  all  the  associates  may 
inaintain  suSh  an  action  or  special  proceeding,  by  reason  of  their 
IntePeat  or  ownership  therein,  either  Jointly  or  in  common.  An 
•otion  luay  likewiae  be  maintained  by  such  president  or  treas- 
itver  to  recover  from  one  or  more  members  of  such  association 
^ia  or  their  proportionate  share  of  any  moneys  lawfully  ex- 
pended  by  such   association  for  the  benefit  of  such  associates, 
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or  to  enforce  any  lawful  claim  of  such  association  against  sncb 
member  or  members.  An  action  or  special  proceeding  may  be 
maintained,  against  the  president  or  treasurer  of  such  an  asso- 
ciation, to  recover  any  property,  or  upon  any  cause  of  action, 
for  or  upon  which  the  plaintiff  may  maintain  such  an  action  or 
special  proceeding,  against  all  the  associates,  by  reason  of  their 
interest  or  ownership,  or  claim  of  ownership  therein,  eitho 
jointly  or  in  common,  or  their  liability  therefor,  either  jointly  or 
severally.  Any  partnership,  or  other  company  of  persons,  vrhiA 
has  a  president  or  treasurer,  is  deemed  an  association  withm  the 
meaning  of  this  section. 

L.  1840,  ch.  258.  f  1 ;  3  B.  S.,  5th  ed..  777  (4  Edm.  850):  L.  1851. 
<h.  455;  3  R.  S.,  6th  ed..  778  (4  Edm.  662).  See  |  448,  aute.  L..  1900.  ck 
184.    In  effect  Sept.   1,    1900. 

S  1920.  Proeeedlnars  In  cone  of  death,  etc. 

The  death  or  legal  incapacity  of  a  member  of  the  asscxnatioit, 
does  not  affect  an  action  or  special  proceeding,  brought  as  pre-: 
.<«cribed  in  the  last  section.  If  the  officer,  by  or  against  whaoi^ 
it  is  brought,  dies,  is  removed,  resigns,  or  becomes  otherwisr 
incapacitated,  during  the  pendency  thereof,  the  court  must  mate 
an  order,  directing  it  to  be  continued  by  or  against  his  suecesstf 
in  office,  or  any  other  officer,  by  or  against  whom  it  might  haTf 
been  originally  commenced. 

Id..  I  2. 


§  1921.   [Am'd,     1898.]       Bffeet     of    Judnnenti     execwtlMi 
tliereiipon. 

In  such  an  action,  the  officer  against  whom  it  is  brought  c&» 

not  be  arrested;  and  a  judgment  against  him  does  not  authorial 

%n  execution  to  be  issued  against   his  property,  or  his  person^ 

nor  does  the  docketing  thereof  bind  his  real  property,  or  ekaltefc 

real.     Where  such  a  judgment  is  for  a  sum  of  moA?y,  an  esecv 

tion    issued    thereupon    must    require    the   sheriff   to   satisfy    tk\ 

same,    out   of   any    personal   or   real    property   belonging   to   thl 

association,  or  owned,  jointly  or  in  common,  by  all  the  membefi 

thereof. 

L.  1849,  ch.  258,   i  1.    See  f|  S  and  1.     L.  1898.  ch.  293.    Dn  effect  Od 
««    1898. 
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§  1929.  DeNifiTuation  of  Much  oOkeoru  In  the  nnminonN,  etc. 

In  nil  action  or  specini  procoodliiff,  brought  pursuant  to  section 
1&20  or  section  1927  of  this  act,  the  officer,  by  or  ngainfet  tvhom 
It  is  brought,  must  be  described  in  the  summons,  or  other  process 
bj'  which  it  is  commt^nced,  and  in  the  subsequent  proceedings 
therein,  by  his  individual  name,  with  the  addition  of  hia  official 
title.  An  objection,  growing  out  of  an  omission  to  join  any 
officer,  who  ought  to  be  joined  with  the  others,  must  be  taken 
by  the  answer,  or,  in  n  special  proceeding,  before  the  close  of  the 
case,  on  the  part  of  the  defendant;  otherwise  It  is  waived. 

Id  ,  S§  03,  06  oDd  00,   am'd  and  consolidated. 

I  1930i  flnc«eMflor  wnmy  be  •«1»sttt«ted. 

In  such  an  action  or  spt^cial  proceeding,  the  rourt  must,  in  a 
proper  case,  substitute  a  BUccessor  in  office,  in  place  of  a  person 
made  a  party  in  his  official  capacity,  who  has  died  or  ceased  to 
hold  office;  but  such  a  successor  shall  not  be  subpfituted  as  a 
defendant,  without  his  consent,  unless  at  least  fourteen  days* 
notice  of  the  application  for  the  substitution,  has  been  personally 
served  tlt)on  hlili. 

Id.,  if  100  aDd  101.  am*d. 

S  1031.  'When  exeeatlon  airatnat  ofllcei'  not  to  Isiine. 

An  execution  cannot  be  issued  upon  a  judgment  for  a  sum  of 
money,  rendered  against  an  officer  In  an  action  or  speolal  pro- 
ceeding brought  by  or  agninst  him,  in  his  official  capacitj-,  pursu- 
ant to  this  article;  exc^pt  where  it  Is  rendered  against  the 
trustee  or  trustees  of  a  school  district,  or  the  coinniispioner  or 
commissioners  of  highways  of  a  town.  In  oitlier  of  those  cases, 
an  execution  may  be  issued  agninst  and  be  collected  out  of  the 
propertT  oi  the  officer,  and  the  sum  collected  must  be  allowed  to 
him,  in  the  settlement  of  his  official  accounts,  except  as  otherwise 
Bpecialiy  prescribed  by  law. 

Id.,  ti  107  aod  106,  am'd. 
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AeHotu  hff  ot  against  cAridincoufUifi  icwn%  andmHnicipdlfjffimtnk 

8e«.  1MB.  Aotloii  by  b  UUe  pAjer  afAlMi*  pubUo ollloer. 
1M9.  AoUon«  by  eertafu  speclned  6ffio«i«. 
ItZt.  Actldns  A^dinfti  Budh  ofncen. 
1011.  The  IMI  two  «e<illOua  auailAMl. 
1929.  Designation  of  ftuch  oMeera  In  the  gummons,  eto. 

«X).  Succeiuior  may  be  subfiUtuted. 
SI.  When  etteutiok  liglUdit  dlho<»t'  abt  to  IMtte. 

I  itoit.  rAMi*d»  IfiM.]     Afetlon  tor  a  XmM.  piir«»  iitf*iAs<  a 

public  ott4!#r. 

An  action  to  obtain  a  Jiidgrrtent,  t)tetGtiting  Wh»te  of,  or  injnty 
to,  the  estate,  funds,  or  other  propel-ty  of  a  etJnhty,  towtii  rfty  of 
incorporated  Tillage  of  the  Btate,  may  be  maintained  ai^^Jinst 
any  officer  thereof,  or  any  agent,  conmiiUHloner,  br  othei*  pi*rsoa, 
acting  in  Its  behalf,  elthei*  by  a  citlwil,  fresidertt  Iherein,  wr  br  a 
corpofntion  who  Is  assessed  for*  and  1«  liable  tb  nay,  of,  tritlila 
one  year  before  the  cotnmenrement  of  the  action,  has  paltl.  a  tai 
therein.  This  section  does  not  affect  any  fight  of  action  in  fHrtut 
of  a  county,  city,  town,  or  incotporated  villiige.  Of  an  J-  public 
officer. 

L.  VBti,  eh.  lOl,  i  1  (9  Edtn.  m)\  L.  1998,  t)x.   "SIK. 

1  7926.  [Am'd,  1897.]  Actlonn  by  certain  speClttcd  oflitt^n. 

An  action  or  special  proceeding  may  be  maintained,  by  the 
trustee  or  trustees  of  a  scl^ool  district;  the  overseer  or  overseers  of 
the  poor  of  a  village,  or  city;  the  county  superlntenaent  or  su|H!r- 
intondents  of  the  poor;  or  .the  supervisors  of  a  county,  upoo  a 
contract,  lawfully  made  With  those  officers  or  their  preaeoe*sor&. 
in  their  official  capacity;  to  enforce  a  liability  created*  ot  a  duty 
enjoiued,  by  law,  Upon  those  officers,  or  the  body  represotitml  by 
them:  to  rffcovor  a  penalty  or  a  forfeiture,  giVeU  to  those  ofTlcn^rs, 
or  the  body  represented  by  them;  or  to  recover  damages  for  aa 
injury  to  the  property  or  rights  of  those  Officers,  Or  the  body 
represented  by  them;  although  the  cause  of  action  accrued  befcjre 
the  commencement  Of  their  term  of  Office. 

2  R.  S.  47^  i  92  (2  Edm.  494);  L.  1897,  ch.  S02.    In  effect  Sept.  1.  \fltt. 

I  19]i7»  Actions  airalnat  snob  oHlcers. 

An  action  or  special  proceeding  may  be  maintained^  agaiiMt  any 
of  the  officers  specified  in  the  last  section,  upon  any  x^ause  of 
action,  which  accrues  against  them,  or  has  accrued  against  their 
predecessors,  or  upon  a  contract  made  by  their  predecessors  in 
their  official  capacity*  and  within  the  scope  of  their  authoritir. 

Id.,  i  96. 

§  1928.  tbe  last  tWo  sections  qttalllleA. 

The  last  two  sections  do  not  apply  to  a  case,  where  it  is  spe- 
cially prescribed  by  law,  that  an  action  may  be  maintained,  by 
or  against  the  body,  represented  by  an  officer  designated  in  those 
sections;  but,  in  such  a  case,  the  prosecution  or  defence  of  the 
action,  as  the  case  may  be,  must  be  conducted  by  the  persons 
then  in  office,  who  represent  that  body. 

R.  B.  4<o,  %  tf4.  ^u*8 
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§  1929.  Dealffuatlon  of  Much  olllccrs  in  the  NvminonN,  etc. 

Ill  an  nction  or  special  proct?fctlinff,  brought  pursuant  to  section 
19^  or  section  1927  of  this  act,  the  officer,  by  or  against  whom 
it  is  brought,  must  be  descriL»ed  in  the  summons,  or  other  ])roce88 
l)y  which  it  is  commenced,  nnd  in  the  subsequent  proceedings 
tliorein,  by  his  individual  name,  with  the  addition  of  hi»  official 
title.  An  objection,  growing  out  of  an  omi.ssion  to  join  any 
officer,  who  ought  to  be  joined  with  the  others,  must  be  taken 
by  the  answer,  or,  in  a  special  proceeding,  before  the  close  of  the 
case,  on  the  part  of  the  defendant;  otherwise  it  is  waived. 

Id  ,  S3  03,  06  QDd  00.   am'd  and  consolidated. 

I  1930*  flac«eaflol*  niAy  be  BVbstttwted. 

In  such  an  action  or  special  proceeding,  the  court  must,  in  a 
proper  case,  substitute  a  successor  in  office,  in  place  of  a  person 
made  a  party  in  his  official  capacity,  who  has  died  or  ceased  to 
hold  office;  but  such  a  FUccessor  shall  not  be  substituted  as  a 
defendant,  without  his  consent,  unless  at  least  fourteen  days' 
notice  of  the  application  for  the  substitution,  has  been  personally 
served  Ufion  him. 

Id.,   SS  100  and  101,  am*d. 

S   1931.  'When  execution  ftfrntkiat  olRcei*  not  to  Iswae. 

An  execution  cannot  be  issued  upon  a  judgment  for  a  sum  of 
money,  rendered  against  an  iffirer  in  an  action  or  special  pro- 
reeding  brought  by  or  against  him,  in  his  onicial  capacity,  pursu- 
ant to  this  article;  except  where  it  is  rendered  against  the 
trustee  or  trustees  of  a  school  district,  or  tlie  coniniispioner  or 
commissioners  of  highways  of  a  town.  In  either  of  those  cases, 
an  execution  may  be  issued  against  and  be  collected  out  of  the 

CropertT  oi  the  officer,  and  the  sum  collected  must  be  allowed  to 
im.  in  the  settlement  of  his  ofl3clal  accounts,  except  as  otherwise 
specially  prescribed  by  law. 

Id.,  H  107  aod  106,  am*d. 
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ARTICLE   THIRD. 

Actions  and  rights  of  <iction  against  and  hettoeen  joint  debtors. 

Sec.   1932.  Judgment   againHt   defendontH   Jointly   indebted,    when    all   are   not 
Herted. 

1033.  RflTert    of    such   Judgment. 

1034.  £x(>outlon ;  indoreenieut  thereupon. 

1035.  How   collected. 

1036.  Judgment,    how  dockete<l :   effect  of  docketing. 

1937.  Action  to  ehargi*  defendants  not  personally  summoned. 

1938.  Complaint  in  such  action. 
1030.    Answer. 

1040.  Provisional   remedleii. 

1041.  Judgment. 

1042.  Joint  debtors  may  compound  separately.     Mode  and  effect, 

1043.  Satisfying  Judgment. 

1044.  Rights  of  tho  debti>n«  not  released. 

104ri.    .\ction  against  perxonK  engaged  in  trsnsportatlon. 
1946.   When  {lartner  not  sue<1  remains  liable. 

1047.   Continuance  of  lurtnership  business  during  action   for  accountinff. 
etc. 

I  lOaa.  JadffmcBt  asmtnat  defendanta  Jointly  Indebted, 
when  all  arc  not  iierwed. 

In  an  action,  wherein  the  complaint  demands  jud/rmeut  for  a 
Bom  of  money  against  two  or  more  defendantis,  alleged  to  be 
jointly  indebted  upon  contract,  if  the  summons  is  served  npon 
una  or  more,  but  not  ^jpon  all  of  the  defendants,  the  plaintiff  may 
proceed  against  the  defendant  or  defendants,  uoon  whom  it  is 
served,  unless  the  court  otherwise  directs;  and,  if  he  recovers  final 
jtidgment,  it  may  be  taken  against  all  the  defendants  thus  jointly 
mdebted. 

Co.  Pioc.,  I  136,  aubd.  1.    Bee,  also,  S  103&.  pout. 

1  1888.  Bfleet  of  ancli  Jndvment. 

Such  a  judgment  is  conclusive  evidence  of  the  liability  of  each 
defendant,  upon  whom  the  summons  was  personally  served,  or 
who  appeared  in  the  action.  Where  it  is  taken  » gainst  a  defend- 
ant, upon  whom  the  summons  was  served  by  publication,  or  .vitli- 
out  the  State,  pursuant  to  an  order  for  that  pifVpose,  it  has  the 
effect  as  against  that  defendant,  specified  in  section  445  of  this 
act.  As  against  such  a  defendant,  who  is  allowed  to  defend  after 
judgment,  or  as  against  a  defendant  not  summoned,  it  is  evidence 
only  of  the  extent  of  the  plaintiff's  demand,  after  the  liability  of 
that  defendant  has  been  established,  by  other  evidence. 

2  R.  S.  Sn,  f  2  (2  Edm.  891).    See  fi  1278,  ante. 

I  1034.  Bxecntloni  Indomement  tberenpen. 

An  execution  upon  such  a  judgment  must  be  issued,  in  form, 
against  all  the  defendants;  but  the  attorney  for  the  judgment 
creditor  must  indorse  thereupon  a  direction  to  the  sheriff,  contain- 
ing the  name  of  each  defen^nt,  who  was  not  summoned,  and  re- 
stricting the  enforcement  of  the  ezecutloni  as  prescribed  in  the 
next  section. 

Id.,  8  s. 

I  1985.  Hovr  eolleetcd. 

An  execution  against  the  person,  issued  upon  such  a  judgment, 
shall  not  be  enforced  against  the  person  of  a  defendant,  whose 
aame  is  so  indorsed  thereupon.    An  execution  against  property 
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iBsned  npon  such  a  jnd^rmeDt,  shall  not  be  levied  upon  the  sole 
property  of  such  a  defendant;  bnt  it  mo.v  be  collected  out  of  per- 
sonal property  owned  by  him,  jointly  with  the  other  defendants, 
who  were  summoned,  or  with  any  of  them;  and  out  of  the  real 
and  personal  property  of  the  hitter,  or  of  any  of  them. 

2  R.  8.  377.  f  4. 

I  1986*  Jvidfrmeiit,  how  doolcetedf  efleet  of  docketlsV. 

Where  a  judgment  has  been  taken,  as  prescribed  in  sedition  1932 
of  this  act,  the  clerk,  with  whom  the  judgment-roll  is  filed,  must 
write  npon  the  docket,  opposite  or  under  the  name  of  each  defend- 
ant, upon  whom  the  summons  was  not  served,  the  words,  **  not 
summoned;  "  and  a  like  entry  must  be  made  by  each  county  clerk, 
with  whom  the  judgment  is  afterwards  docketed.  The  judgment 
does  not*  by  virtue  of  its  being  docketed,  bind  any  real  property, 
or  chattel  real,  owned  by  such  a  defendant.  But  this  section  does 
not  affect  the  plaintiffs  right  of  action,  to  charge  the  judgment 
upon  any  real  property. 
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8   198T.  Aetion    to     claarflre     defendant*     not    peraonallr 

mmntoned* 

After  the  recovery  of  a  judgment  against  joint  debtors,  as  pre- 
scribed in  section  1932  of  this  act,  an  action  may  be  maintainea  by 
the  judgment  creditor,  against  one  or  more  of  the  defendants, 
who  were  not  summoned  in  the  original  action,  to  procure  a 
judgment,  charging  his  or  their  property  with  the  sum  remaining 
unpaid  upon  the  original  judgment. 

Co.  Proe..  i  875. 

I  1988.  Complmtnt  In  anelt  netlon. 

The  complaint  in  such  an  action  must  be  verified;  must  contain 
an  allegation  that  the  judgment  has  not  been  paid;  and  must  stat^ 
the  sum,  remaining  unpaid  thereupon,  at  the  time  of  the  verifica- 
tion. 

Id.,  f  878,  am^d. 

I  1080.  Anavrer. 

The  defendant's  answer  is  restricted  to  defences  or  counter' 
claims,  which  he  might  have  made  in  the  original  action,  if  the 
summons  therein  had  been  served  upon  him,  when  it  was  first 
served  upon  a  defendant  jointly  indebted  with  him;  objections  to 
the  judgment;  and  defences  or  counterclaims,  which  have  arisen 
since  it  was  rendered. 

Id.,  f  370.  am*d.    See  U  416  and  938.  ante. 

I  IfMO.   ProTialonal'  rentedies. 

For  the  purpose  of  obtaining  an  order  of  arrest,  an  injunction 
order,  or  a  warrant  of  attachment,  the  action  is  regarded  as  being 
founded  npon  the  contract,  upon  which  the  original  judgment  was 
recovered. 


}  1941.  Jndwent. 

Where  the  judgment  is  in  favor  of  the  plaintiff,  it  must  de- 
termine the  sum  remaining  unpaid  unon  the  original  judgment; 
and  it  may  be  docketed,  and  an  execution  may  be  issued  there- 
upon, as  if  it  was  a  judsrment  for  the  sum  so  remaining  unpaid, 
and  the  costs,  if  any.    Costs  must  be  awarded,  as  if  the  action 
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was  brought  upon  the  oriKinal  contract,  and  the  sum  so  remain- 
wg  unpaid  had  been  recovered  therein. 
Co.  Proc.,   S  380,  am'd. 

S  1&48.  [Repealed  by  L.  1909,  ch.  17.  See  Consolidated  Laws, 
tit.  Debtor  and  Creditor  Law,  §§  230,  281.] 

§   1043.   [Am*d,    im>l>.]      Satinfylnff  Jadarment. 

An  instrument  specified  in  section  two  hundred  and  thirty  ot 
the  debtor  nud  creditor  law  iH  deemed  a  Butisf action  piece,  for 
the  purpose  of  discharging,  as  prescribed  in  section  twelvu  hun- 
dred and  sixty  of  this  act,  the  docket  of  a  judgment,  recovered 
upon  an  indebtodiuss  released  or  discharged  thereby,  as  far  n6 
the  judgment  affects  the  cfmi[)Ounding  debtor.  vVhere  the 
dockpt  of  a  judgment  is  discharged  thereupon,  a  special  entry 
must  be  made  upon  the  docket,  to  th^  effe<*t,  that  the  judgment 
•a  satisfied,  as  to  the  compounding  debtor  only. 

Part  of  id.,  §  2.  Am'd  by  L.  1000,  ch.  810.  In  effeet  May  7.  1900. 
«eo  S   12C0,  anto. 

S  1044.    [Repealed  by  L.  1900.  ch.  17.    See  Consolidated  Laws, 

tit.  Debtor  and  Cre<iitor  Law,  §§  2:52,  2.33.J 

§  104S.  Action  aaraluNt  perMon«  enKnp;eA  In  t  ran  sport  i%-> 
tion. 

In  an  action  brought  against  one  or  more  persons,  engaged  ns 
a  joint-stock  association,  partnership,  or  otherwise,  in  tlie 
periodical  transportation  of  passengers  or  property,  an  objection 
to  any  of  the  proceedings  cannot  be  taken,  by  a  person  properly 
made  a  <lefeudant,  on  the  ground  that  the  plaintiff  had  joint?d 
with  him,  as  a  defendant,  a  person  not  jointly  engaged  with  hiui 
iu  that  business,  or  on  the  ground  that  the  plaintiff  has  failB<l 
so  to  join  with  a  per.son  so  jointly  engaged;  unless  the  persons 
so  engaged  have  at  least  thirty  days  before  the  commenceuient 
of  the  action,  filed  in  the  clerk's  office  of  each  county,  in  whirh 
they  transport  passengers  or  pi-operty,  a  statement  showing  th»» 
names  of  all  of  them.  A  statement  so  filed,  is  conclusive,  for 
the  purposes  specified  in  this  section,  as  against  the  persons 
filing  it,  until  thirty  days  after  filing,  in  like  manner,  a  new 
statement,  showing  a  change  of  interest. 

L.    18.-iG.   ch.   aso   (4  ISdm.   621),   am'd. 

S  lUiih  When    partner    not    Maed    remains   liable. 

Where,  for  any  cause,  one  or  more  partners  have  not  been 
joined  as  defendants  in  an  action  upon  a  partnership  liability, 
and  final  judgment  has  been  taken  against  the  persons  made 
defendants  th<>rein,  the  plaintiff,  if  the  Judgment  remains  un- 
satisfied, may  maintain  a  separate  action  upon  the  same  de- 
mnn<l,  against  each  omitted  jiartner,  setting  forth  in  the  com- 
plaint the  facts  specified  in  this  section,  as  well  arf  the  facts 
constituting  his  cause  of  action  niiou  the  demand. 

Co.   rrtx-.,    S   l-'JO,   s"M.  4,   am'd. 

§  1047.  Continuance  of  partnership  1»vatme«s  Awrlos 
notion    for  noeoantlnar»  etc. 

In  an  action  brought  to  dissolve  a  partnersbipi  or  for  an  no« 
counting  between  partners,  or  affecting  the  continued  prosecutioD 
of  the  business,  the  court  may,  in  its  discretion,  by  order,  au* 
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thorizc  the  partnership  business  to  be  continued,  during  the 
pendency  of  the  action  by  one  or  more  of  the  partners,  upon 
thoir  executing  and  filing  witU  tbc  olprk  ftd  undertaking,  in  such 
a  sum  and  with  sucn  sureties  as  the  order  prescribes,  to  the 
effc'Ct  that  tUey  >viU  Qbey  uU  orders  of  the  CQUr(.  in  th^  aptiou, 
and  perform  all  things  which  the  ^Pdgn^ent  thoreiii  rcHiuiros 
tben)  to  yerform.  The  court  m^y  Impose  such  other  conditions 
as  it  deems  proper,  and  it  may  in  its  discretion  at  any  time 
thereafter  reciuire  a  new  uud9rtQking  to  be  given.  The  court 
may  also  ascertain  the  y^lue  qf  thp  partuersllip  property,  ^nd 
of  the  interest  of  tue  respective  partners  by  a  reference  or 
otherwise,  and  may  direct  fiu  ^ecoiinting  between  any  of  the 
partners:  and  the  judgment  may  make  such  provision  for  the 
payment  to  the  retiring  partn^fi^i  for  tht'i|-  interest,  and  with 
respect  to  the  rights  of  creditors,  the  title  to  the  partnership 
prcjperty.  and  otCtjrw'ise,  as  justice  requires,  witU  or  without 
the    appointment   of   a    receiver,    or   a   sale   of   the    partnership 

piTuperty* 
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CHAPTER  XVI. 

Actions  in  Behalf  of  the  People  and  Special  Proceed- 
ings  Instituted  in  Their  Behalf  by  State  Writ* 

TITLE   I.— Action!  in  Behnlf  of  the  People. 

TITLE  IL— fipeeinl  Prooeedinf  s  Inttitn£ed  1»7  State  Writ. 

TITLE  L 

ActionB  in  behalf  of  the  people. 

Article  1.  Action  against  the  nsurper  of  an  office  or  franchiae. 
2.  Action  to  Tacate  letters-imtent. 
8.  Action    for    a    line,    penalty    or    forfeiture,    or    upon    a      fwfettai 

recognizance. 
4.  Certain   actiona.   founded   upon  the   spoliation,   or  other 

priation  of  public  property. 
6.  Action '  to  recoTor  property  escheated,  or  forfeited  for 
6.  Miscellaneous  proTlsions  relating  to  actions,  etc..  In  beh^'f  off  tbi 

people. 

ARTICI^  FIRST. 

Action  against  the  usurper  of  an  office  or  franchise. 

Sec.  1943.  Attorney-general  may  maintain  action. 

1949.  Proceedings  when  complaint  names  rightful  Incumbent. 

1960.  Action  triable  by  jury. 

1961.  Assumption  of  office  by  person  entitled. 

1962.  Proceedings  to  obtain  books  and  papers. 

1963.  Damages;  how  recorered. 

1964.  One  action  against  sereral  persona. 
1966.  When  injunction  may  be  granted. 

1966.  Final  judgment  In  action  for  uaurplng  office,  etc. 

I  1048.  Attorney-flreneral  may  naalntain  action. 

The  attorney-general  may  maintain  an  action,  apon  his  owa 
information,  or  upon  the  complaint  of  a  private  person,  in  eithef 
of  the  following  cases: 

1.  Against  a  person  who  asurps,  intrudes  into,  or  unlawfully 
holds  or  exercises  within  the  State,  a  franchise  or  a  public  office, 
civil  or  military,  or  an  office  in  a  domestic  corporation. 

2.  Against  a  public  officer,  civil  or  military,  who  has  done  or 
suffered  an  act,  which  by  law  works  a  forfeiture  of  his  office. 

3.  Against  one  or  more  persons  who  act  as  a  corporatfon. 
within  the  State,  without  being  duly  incorporated;  or  exercises 
within  the  State,  any  corporate  rights,  privileges  or  franehisss, 

not  granted  to  them  by  the  law  of  the  State. 

4.  [Addetfy   lay^i   Mii'd,   190i».I 

Against  a  foreign  corporation  which  exercises  within  the 
state  any  corporate  rights,  privileges  or  franchises,  not  granted 
to  it  by  the  law  of  this  state;  or  which  within  the  state,  has 
violated  any  provision  of  law,  or,  contrary  to  law,  lias  done 
or  omitted  any  act,  or  has  exercised  a  privilege  or  franchiiw. 
not  conferred  upon  it  by  the  law  of  this  state,  where,  in  a 
Himilar  case,  a  domestic  corporation  would,  in  accordance  with 
section  one  hundred  and  thirty-one  of  the  general  corporation 
law,  bo  liable  to  an  action  to  vacate  its  charter  and  to  annul 
its  existence;  or  which  exercises  within  the  state  any  corporatt 
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rigbtts,  privileges  or  franchises  in  a  manner  contrary  to  the  pub- 
lic policy  of  the  state. 

Co.  Proc.,  I  432;  2  R.  S.  681.  |  28  (2  Edm.  603);  L.  1806,  ch.  962. 
Am'd  bj  L.  1909.  cb.  65,  |  8.  See  note  65  of  notes  of  Board  of  Statutory 
Consolidstlon  at  end  of  code. 


f  1949.  Proeeediav*  irliea  coaapl«iat  same»  rlslitfwl 
ijae«nabeat. 

In  an  action,  brought  as  prescribed  In  the  last  section,  for 
ttsorping,  intruding  into,  nnlawfully  holding,  or  exercising  an 
oilice,  the  attorney-general,  besides  stating  tne  cause  of  actio ij 
in  the  complaint,  may.  in  his  discretion,  set  forth  therein  the 
name  of  the  person  rightfully  entitled  to  the  office,  and  the  fac^r^ 
showing  his  right  thereto;  and  thereupon,  and  upon  proof,  by 
affidavit,  that  the  defendant,  by  means  of  his  usurpation  or 
intrusion,  has  received  ai^  fees  or  enfoluments  belonging  to  the 
office,  an  order  to  arrest  the  defendant  may  be  granted  by  the 
court,  or  a  judge.  The  provisions  of  title  first  of  chapter  seventh 
vt  this  act  apply  to  such  an  order,  and  the  proceedings  thereupon 
and  subsequent  thereto,  except  where  special  provision  is  other- 
wise made  in  this  title.  For  that  purpose,  the  order  is  deemed 
to  have  been  made  as  prescribed  in  section  549  of  this  act.  Judg- 
ment may  be  rendered  upon  the  right  of  the  defendant,'  and  of 
the  party  so  alleged  to  be  entitled;  or  only  upon  the  right  of  thc} 
defendant,  as  justice  requires. 
Go.  Proc.,  U  435  and  436;  2  B.  S.  582.  If  30  and  31  (2  Edm.  603),  am'd 

i  XaSO.  Aetioa  trimble  bjr  Jury. 

An  action  brought  as  prescribed  in, this  article  is  triable,  of 
oonrae  and  of  right,  by  a  jury,  in  like  manner  as  if  it  was  an 
tuetiaax  specified  in  section  9tS8  of  this  act,  and  without  procuring 
an  order,  as  prescribed  in  section  970  of  this  act. 

S  1901.  AMSvmptlon  of  office  by  person  entitled. 

Where  final  judgment  is  rendered,  upon  the  right  and  in  favor 
>f  the  person  so  alleged  to  be  entitled,  he  may,  after  taking  the 
Aath  of  office,  and  giving  an  official  bond,  as  prescribed  by  law, 
taJce  npon  himself  the  execution  of  the  office.  He  must,  imme- 
diately thereafter,  demand  of  the  defendant  in  the  action,  de- 
livery of  all  the  books  and  papers  in  the  custody,  or  under  the 
control,  of  the  defendant,  belonging  to  the  office  from  which  the 
defendant  has  been  so  excluded. 
Co.  Proc..  9  437;  2  R.  S.  582,  f  32  (2  Edm.  608). 

I  19SS.  Proeeediners  to  obtain  boolcs  and  papers. 

'  If  the  defendant  refuses  or  neglects  to  deliver  any  of  the  books 
9r  papers,  demanded  as  prescribed  in  the  last  section,  ho  is 
guilty  of  a  misdemeanor:  and  the  same  proceedings  must  be  taken 
^o  conap«*1  the  delivery  thereof  as  are  now  or  shall  hereafter  be 
prescribed  by  law.  where  a  person  who  has  held  an  office  refuses 
or  ne#rlects  to  deliver  the  official  books  or  papers  to  his  successor. 
li..  §  498,  and  2  R.  S.  582,  §  83.    See  |  1323.  ante. 

i  X008.  [Am'd,  1884.]    Damacresi  hovr  reeovered. 

Where  final  judgment  ha^  been  rendered,  upon  the  right  and 
in  fftvor  of  the  person  so  alleged  to  be  entitled,  he  may  recover, 
by  action,   against  the  defendant,   the  damages   which  he  haK 
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BttBtained  in  consequence  of  the  defendant's  usiirpation,  Intrttrion 
into,  unlawful  holding,  or  exercise  of  the  oMd?. 
Od.  Pxt>c.»   S  48d{  alBO,  2  n.  S.  682,   ||  84-38. 

S  1964.  One  action  asalnat  ne'verill  personii. 

Where  two  or  mote  t>ei*BonB  claim  to  IMI  <!tltltlMl  to  the  iarae 
office  or  franchise,  the  attorney-general  may  bring  the  ftttioa 
against  all,  to  determine  their  reapectiye  rights  ther^to^ 

la.,  f  440t  fi  R.  S.  582,  |  40. 

\   I  1&56.    [Am^d,   lH9a.j    When   inivitkction   may  he   arraa<e4. 

,  lu  an  action^  brought  as  prescribed  in  Bubdivisioii  third  or  foiirU 
ot  section  nineteen  hundred  and  fortr-^Wnt  Of  tnis  net,  tne  final 
judgment,  in  lavpr  of  the  plaiutiffi  must  perpelually  mtitiH 
the  defendant  or  defendants  from  the  commisidou  or  contii^Uaoce 
of  the  {let  or  acts  complained  oL      A  temporary  hijunetion  tt 

ItLff 

isionf 

this  act.  ^he  provisions  of  title  second,  of  chapW  BevenUi  oC 
this  act  apply  to  sucn  a  temporary  Injuhciioh,  and  the  ^pi*oe^ed^DP 
^eroupou»  except  w  lere  provision  is  othei^wtse  thade  ih  this  titlft 
For  that  ptitpose,  the  injunction  ordet*  is  deeinea  Id  liate  N«n 
granted  as  prescribed  in  section  aix  nUtidl*ed  and  Ihhee  of  th?B  act 
Ml  tne  trial  of  ttn  actloti  bfottgnt  aB  prPfii»nbed  in  Btlbafvi^i6tf 
third  or  fourth  of  section  nineteen  hundre<l  and  fortF-eight  of 
this  act,  a  party  or  a  witnesB  iN  hot  fexl?tl«tPd  frt)W  til«wm&)r  k 
atiesliDti  oil  tAe'tround  that  Buoh  aniwer  will  tenti  th  ltieHtfiifltt4> 
him;  but  iuch  answer  cannot  be  uBed  as  eyidenee  ntaiiisl  tfei 
person  bo  ahswering,  in  a  erimlnal  action  or  erimin«il  pw>geeiiltg» 

2  R.  S.  462.  fi  31  and  pttti  ot  |  U  (2  IMUI>  tt9)|  k  liMt  ti.  0lt.  tk  KNI 
Hay  28,  1896.    See  9  1948,  subd.  8,  ante. 

S  19S0.  Filial  Jndfrmcnt  In  actioii  f6r  nimrpiBflr  oltaoe,  ^H, 

tn  tinf  other  action,  hfought  as  l)re8Cribed  ih  ibis  article,  w^ieit 
a  defendant  is  adjudged  to  b&  kuiltj^  df  tiSiifplu^  bf  ihtHiduif 
into,  or  unlawfully  holditlg  of  exefclsih^  ftn  omei?,  Ji^hchise  0^ 
privilege,  final  judgment  must  be  fe&dc^i'ed,  ousting  hnd  esciiidiDf 
him  thef effom,  ahfl  Ih  fATdf  of  the  boOple  or  the  relalofi  e6  the 
case  fequife^,  for  th^  costB  of  tne  adtidil.  Ab  h  paH  qf  tpe  ISmI 
judgment,  the  coilrt  may,  in  itfl  dlscfetioti.  also  oH-afd,  tiat  tie 
defendant,  or.  where  there  are  tWo  oP  more  defendants*  tnat  one 
or  more  of  them  pay  to  the  people  a  tinr*.   Hot  t»X<*eMitljt  tWo 


thousand  dollars.     The  judgment  for  the  fine  may  be. docketed* 
fiB  if  it  had  b<>en  rphd^f^d  In  an  netibn  to  l^mvpr  tH9  flile:    Tie 


and  executirttl  ftltty  bh  iiihtlPd  tUrt^MlflOn,  Itl  favHP  W  tlie  9^ 


fine,  i^hen  doIlectt*d,  mdBt  be  fiaid  Into  the  tiWilitirr  of  tl§ 
Ob,  Pwe.,  I  441:  iilM».  9  tt.  S.  oM.  I  4ft  (&  ma». 
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article:  sbcond. 
Action  to  vacate  letters-patent 

Sec.  1967.  When   attorney-general   may   maintain   action. 
Itt58.  Action   triable   by  Jury. 
1UG9.  lyouy  of  Judgment-roil   to  be   filed,    etc. 
1060.  Tmnacript  to  b«  sent  to  county  clerk,   etc. 

S  IWiVt  When  attorney-ipcneral  may  maintain  action. 

The  attorney -general  may  maintain  an  action  to  Tacate  or 
annul  letters-patent,  granted  by  the  people  of  the  State,  in  either 
of  the  follow  in?  eases: 

1.  Where  they  were  obtaiiied  by  means  of  a  fraudulent  sug- 
gestion, or  concealment  of  a  material  fact,  made  by,  or  with  the 
knowledge  or  consent  of,  the  person  to  whom  they  were  issued. 

2.  Where  they  were  issued  in  ignorance  of  a  material  fact,  or 
thr  fugh  mistake. 

8.  Where  the  patentee,  or  those  claiming  under  him,  have 
done  or  omitted  an  act,  In  violation  of  the  terms  find  conditions 
upon  Wi^ch  the  letters-patent  were  granted,  or  have,  by  ahy 
other  means,  forfeited  the  interest  acquired  under  the  same. 

Whenever  the  attorney-general  has  good  reasor  to  believe  that 
any  act  or  omission,  specified  in  this  section,  can  be  proved,  and 
that  the  person  to  be  made  defendant  has  no  sufficient  legal 
defence,  he  must  commence  such  an  action. 

Od.  Proe.,  I  438. 

f    1&R8.  Action   triable  hy  Jnrr* 

An  action,  brought  as  prescribed  lii  this  article,  is  triable,  of 
course  and  of  right,  by  a  jury,  as  if  It  was  an  actioti  specified 
in  section  968  of  this  act,  and  without  procuring  an  order,  as 
prescribed  in  section  OtO  of  this  act. 

fl«e  I  lOtlO.  snt«. 

I  1058.  Copy  of  Jadflrment-roll  to  be  filed,  etc. 

Where  final  judgment,  vacating  or  annulling  letters-patent,  is 
rendered  in  an  action,  brought  as  prescribed  in  th^  last  section, 
the  attorney-geuernj  mnat:  cause  a  copy  of  the  judgment-roll  to 
be  forthwith  filed  In  the  office  of  the  secretary  of  State;  who 
must  hltko  an  entry  In  the  records  of  the  commissioners  of  the 
land  office  stating  the  substance  rthd  effect  of  the  judgment, 
and  the  time  when  the  judgment-roll  was  filed.  The  renl  prop- 
erty, granted  by  those  letters-patent,  may  thereafter  be  disposed 
^f  by  the  commissioners  of  the  land  office,  as  if  the  letters-patent 
irtd  not  been  issued. 

Co.  Proc..  «  446.  and  part  of  8  446,  am'd  and  conaolldated;  2  R.  .8.  D80»  U  14 
*nd  25  (2  Rdm.  601). 

I  IfMIO.  Tranncrlpt  tO   be  selit  to  connty  clerk,   etc. 

ImftiedlaMy  aftt?r  making  the  entry  prescribed  In  the  last 
section,  the  secretary  of  State  must  transnTit  a  certified  tran- 
script thereof  to  the  clerk,  or  the  register,  as  the  cnae  requires, 
of  each  county,  in  which  the  real  property  affected  by  the  indg- 
ment  is  sitnated.  The  clerk  or  register  must  file  it:  atid.  If  thfc 
left ers-pn tent  are  recorded  in  his  office,  he  must  note  the  con- 
tenth  of  tht*  trauscript  In  the  margin  of  the  record. 

ti.  iM,  cb.  110.  f  1  (4  E!dm.  4d8). 


§§  19G1-60  ACTIONS  IN  BEHALF.  c.l6,tl,a.8 

article:  third. 

Action  for  a  fine,  penalty ,  or  forfeiture,  or  upon  a  forfeited  rcco^ 

nizance. 

8ec.   1001.  When  notion  ennnot  be  mnlntained. 

llKKi.  Action  for  forfi'lluu',  etc. 

11)63.  Muiiry  rocovt-red ;   liuw  UiKimttPd  of. 

1004.  Certain  prooeeillugs  In  the  action  regulated. 

iiHKi.  Rtcognizanco;    bow    forfeited. 

10(MI.  Artlou  on  recognisance. 

1007.  Money    received  by    dlBtrlct-nttomey;  how  disposed  of, 

1U08.  District -a  I  toruey  to  render  account. 

i  ISMIl.  [Am'd»  180S.]    When  action  cannot  1»c  maintained. 

"Whenever,  by  the  decision  of  the  appellate  division  of  the 
supreme  court,  a  construction  is  Riven  to  a  statute,  an  act  done, 
in  ^ood  faith,  and  in  conformity  to  that  construction,  after  the 
decision  was  made,  and  before  a  reversal  thereof  bgr  the  court 
of  appeals,  is  so  far  valid,  that  the  party  doinf?  it  is  not  liable 
to  any  penalty  or  forfeiture,  for  an  act  that  was  adjudged  lawful 
by  the  decision  of  the  court  below.  But  this  section  does  not 
control  or  aflfect  the  decision  of  the  court  of  appeals,  upon  an 
appeal  actually  taken  L^fore  the  reversal. 

2  B.  S.  002.   I  66  (2  Eilm.  624).  amM;  U  1><»5,  ch.  (M6. 

S  1D02«  Action   for  forfeltnre,  etc. 

Whore  real  or  personal  property  has  been  forfeited,  or  a  pen- 
alty incurred,  to  the  people  of  the  State;  or  to  an  officer,  for 
their  use,  pursuant  to  a  provision  of  law,  the  attorney-general, 
or  the  district-attorney  of  the  county  in  which  the  action  is 
triable,  must  bring  an  action  to  recover  the  property  or  penalty, 
in  a  court  having  jurisdiction  thereof.  Where  the  supreme 
court  and  a  justice's  court  have  concurrent  jurisdiction  of  the 
action,  it  may  be  brought  in  either,  at  the  election  of  the  at- 
torney-general or  district-attorney.  A  recovery  in  such  an  ac- 
tion bars  a  recovery,  in  any  other  action,  brought  for  the  same 
cause. 

Sec  Co.  Proc..  |  447;  2  R.  S.  4S1,  |  3  (2  Bdm.  503). 

I  19<I3!'.  Money  recovered  |  how  disposed  of* 

Money  recovered  in  such  an  action,  which  is  not  otherwise 
specially  granted  or  appropriated  by  Utw,  must,  when  collected, 
be  paid  into  the  treasury  of  the  State. 

See,  also,  id.,  R.  S.,  i  8. 

f  1064.  Certain  proceedings   in  the  action   rearnlated. 

Sections  1897  and  1808  of  this  act  apply  to  an  action,  brought 
as  prescribed  in  the  last  two  sections. 
See  II  7  and  15,  R.  S. 

I  1.96S.  Recognisance;  hoTr  forfeited* 

Where  the  condition  of  a  recognizance  is  broken,  an  order  of 
tJie  court,  directing  the  prosecuticn  of  the  recognizance,  is  a 
sufficient   forfeiture   thereof. 

Id.,  S  31. 

I  1066.  [Am'dy  lfNI9.1     Action  on  reconrnisanee* 

Where  a  recognizance  to  the  people  Is  forfeited,  and  the  dis- 
trict attorney  of  the  county  in  which  it  was  taken,  brings  an 
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action  to  recover  the  penalty  thereof,  it  is  not  necessary,  in  such 
an  action,  to  allege  or  prove  any  damages,  by  reason  of  the 
breach  of  the  condition;  but  where  the  people  are  entitled  to 
judgment  therein,  they  must  have  judgment  absolute,  for  the 
penalty  of  the  recognizance. 

2  B.  a.  481.  i  29,  am'd.  S*^  |  286,  ante,  and  L.  1878,  ch.  370.  Am*d 
b7  L.  1909,  ch.  65.  Also  partly  repealed  by  L.  1909,  eb.  16.  See  Consolidated 
IjiW8,  tit.  County  Law,  {  201.  Soe  note  06  of  notes  of  Board  of  Statutory 
C<»i»olldation  at  end  of  code. 

H  1067-1068.  [Repealed  by  L.  1909,  ch.  16.  See  Consolidated 
Laws,  tit.  County  Law,  {  201.] 
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AATICLB  FOURTH. 

Certain  OdtionSy  founded  upon  the  spoliation,  of*  other  misappro- 

priation  of  public  property. 

Sec.  1969.  Action  In  court  of  the  State  for  public  fundtf  illegally  obtained, 
contorted,  etc. 

1970.  Stay  of  other  domestic  actions;  parties  thereto  to  be  broufht  In. 

1971.  Actioos,    etc..    In   foreign   courts. 

1972.  Slooa^,  damages,  etc.,  rest  In  people,  on  commencement  of  action. 
WB.  Umltatlon  of  action. 

1974.  Ultimate  disposition  of  proceeds  of  action  in  court  of  the  State. 
1976.  Id.;  upon  petition  of  corporation,  etc.,  aggrieved. 
1976.  Attorney-general  must  brin^  action. 

i  1969.  Action  In  court  of  the  State  for  pabllo  funds 
Illegally  obtained»  converted,  etc. 

Where  any  money,  funds,  credits,  or  other  property,  held  or 
owned  by  the  State,  or  held  or  owned,  officially  or  otherwise,  for 
or  in  behalf  of  a  governmental  or  other  public  interest,  by  a 
domestic  municipal,  or  other  public  corporation,  or  by  a  board, 
officer,  custodian,  agency,  or  agent  of  the  State,  or  of  a  city, 
county,  town,  village  or  other  division,  subdivision,  department,  or 
portion  of  the  State,  has  heretofore  been,  or  is  hereafter,  withont 
right  obtained,  received,  converted,  or  disposed  of,  an  action  to 
recover  the  same,  or  to  recover  damages,  or  other  compensation, 
for  80  obtaining,  receiving,  paying,  converting,  or  disposing  of  the 
same,  or  both,  may  be  maintained  by  the  people  of  the  State,  in 
any  court  of  the  State  having  jurisdiction  thereof,  although  a  right 
of  action  for  the  same  cause  exists  by  law  in  some  other  public 
authority,  and  whether  an  action  therefor,  in  favor  of  the  latter 
is  or  is  not  pending,  when  the  action  in  favor  of  the  people  is 
commenced. 

L.  1876,  ch.  49,  I  1.     See  S9  549,  687  and  789,  ante. 

S  1970.  Stay  of  other  domeatic  nctlona;  pnrtiea  thereto 
to  be  bronarlit  In* 

Where  an  action  is  commenced  by  the  people,  for  a  cause  speci- 
fied in  the  last  section,  the  court  in  which  it  is  brought  may,  upon 
the  application  of  any  party  thereto,  grant  an  order  stayii^  pro- 
ceedings in  any  other  action,  brought,  for  the  san)e  cause,  in  the 
same  or  any  other  court  of  the  State,  by  a  public  authority,  other 
than  the  people;  and,  if  necessary  or  proper,  it  may  vacate  any 
order  or  interlocutory  judgment,  made  or  rendered  in  such  an  • 
action;  and  it  may,  by  the  same  order,  or  by  a  subsequent  order, 
granted  upon  the  application  of  any  party  to  either  action,  direct 
that  any  party  to  the  action  so  stayed,  be  brought  in,  as  a  party 
to  the  action  commenced  by  the  people. 

Id..  8  2,  am'd. 

S  1971.  Actionii,  etc..  In  foreign  courts. 

The  people  of  the  State  may  commence  and  maintain,  in  their 
own  name,  or  otherwise,  as  is  allowable,  one  or  more  actions, 
suits,  or  other  judicial  proceedings,  in  any  court,  or  before  any 
tribunal  of  the  United  States,  or  of  any  other  State,  or  of  any 
territory  of  the  United  States,  or  of  any  foreign  country,  for  any 
cause  specified  In  the  last  section  but  one. 

Part  of  id.,  i  1. 
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ai«All«llieilt  of   imtlokt 

Upon  the  commeDcement  hy  the  people  of  the  S^^te,  of  aii^ 
action,  siiit,  or  other  judiciaf  proceeding,  aa  prescribed  in  this 
article,  the  entire  cause  ot  action,  including  the  title  to  the  uiono^, 
funds,  credits,  or  other  property,  With  respect  to  iVhich  the  suit 
or  action  is  brought,  and  to  the  damages  or  other  compensation. 
recoverable  for  the  obtaining,  receipt,  payment,  conversion,  or 
disposition  thereof,  is  not  previously  so  vested,  is  transferred  to, 
and  becomes  absolutely  vested  in,  the  people  of  the  State. 

L.  1876,  ch.  49.  remainder  of  f  1. 

S   1&73.  Lilmltation   of  action. 

The  people  of  the  State  will  not  sue  for  a  cause  of  action,  specr 
fied  in  this  article,  unless  it  accrued  within  ten  years  before  the 
action  is  commenced. 

Last  sentence  of  Id..  |  1.  am'd.    See  SS  802.  808,  899,  401  and  403.  ante. 

S  1074.  Ultimate  dlnposltlon  of  proceeds  of  action  In 
eonrt  of  the  State. 

Any  court  of  the  State,  in  which  an  action  is  brought  by  the 
people,  as  prescribed  in  this  article,  may,  by  the  final  judgment 
therein,  or  by  a  subseouent  order,  direct  that  any  money,  funds, 
damages,  credits,  or  other  property,  recovered  by,  or  awarded  to, 
the  plaintiff  therein,  which,  if  that  action  had  not  been  brought, 
would  not  have  vested  in  the  people,  be  disposed  of,  as  justice 
requires,  in  such  a  manner  as  to  re-instate  the  lawful  custody 
thereof,  or  to  apply  the  same,  or  the  proceeds  thereof,  to  the 
objects  and  purposes  for  which  they  were  authorized  to  be  raised 
or  procured;  after  paying  into  the  State  treasury,  out  of  the  pro- 
ceeds of  the  recovery,  all  expenses  incurred  by  the  people  in  the 
action. 

Id.    first  part  of  {  S. 

I  197G.  Id.)  npon  petition  of  corporation,  etc.,  avvlcved. 

Any  corporation,  board,  ofElcer,  custodian,  agency,  or  agent,  may, 
in  behalf  of  any  city,  county,  town,  village,  or  other  division,  sub- 
division, department,  or  portion  of  the  State,  which  was  not  a 
party  to  an  action,  brought  as  prescribed  in  this  article,  and  which 
claims  to  be  entitled  to  the  custody  or  disposition  of  any  of  the 
money,  funds,  damages,  credits,  or  other  property,  recovere<l  by, 
or  awarded  to  the  plaintiff,  by  the  final  judgment  in  the  action,  or 
any  of  the  proceeds  thereof,  and  not  disposed  of  as  proscribed  in 
the  last  section,  present,  at  any  time  after  the  actual  collection 
of  the  money,  and  its  payment  into  the  State  treasury,  or  the 
actual  receipt  of  the  property  by  the  people,  to  the  supreme  court, 
at  a  special  term  thereof  held  in  the  county  of  Albany,  a  verified 
petition,  setting  forth  the  facts,  and  praying  for  the  relief  to  which 
he  or  it  is  entitled.  Notice  of  the  application  and  a  copy  of  the 
petition  must  be  served  upon  the  attorney-general.  IJoon  the 
hearing  the  court  may  make  such  a  final  order,  as  justice  requires, 
for  the  disposition  of  the  money  o»  other  property,  as  prescribed  in 
the  last  section. 

8e«,  also,  id.,  9  8.  ^^^ 


^ 


g  197«  ACTIONS  IN  BEHALF  a  16,  t.  1,  a.  4 

I  197€.  AM«VBe7-9eKerml  muat  brinir  aetloa* 

The  attorne7-genei:al  must  commence  an  action,  suit,  or  other 
judicial  proceeding,  as  prescribed  in  this  article,  whenever  he 
deems  it  for  the  interests  of  the  people  of  the  State  so  to  dc; 
or  whenever  he  is  so  directed,  in  writing,  by  the  governor. 

X*.  187(»  ch.  40,  i  4.    See  f  789.  ante. 
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ARTICLES  FIFTH. 

Action  to  recover  property  emshecUed,  or  forfeited  for  treaton. 

8«€.  1977.  Attorney-general  to  bring  ejectment  for  real  property*  eaehettvd 
or  forfeited. 

1978.  Notice  to  be  pnbllsbed  before  trial  or  Judgment. 

1979.  Wben  unknown  cUlmunts  may  be  made  defendants. 

1980.  Effect  of  Judgment  against  unknown  claimants. 

1961.  Attomey-geneml    to   report    recoveries    to    commlsslonei-s    of    land 

office. 
1982.  Action  to  recover  personal  property  forfeited  for  treason. 

S  1077.  Attormey-Breneral  to  brinor  ejectment  for  real 
property,  eocbeated  or  forfeited. 

Whenever  the  attorney-general  has  good  reason  to  believe,  that 
the  title  to,  or  right  oZ  possession  of,  any  real  property,  has  vested 
in  the  people  of  the  State,  by  escheat,  or  by  conviction  or  outlawry 
for  treason,  he  mnst  commence  an  action  of  ejectment,  to  recover 
the  property. 

1  R.   S.   282.  f  1  (1  Edm.  254). 


S  1078.  If otiee  to  be  psiblished  before  trial  or  Judvasent. 

The  attorney-general  mast  cause  a  notice,  specifying  the  names 
of  the  parties,  and  the  object  of  the  action,  and  containing  a 
brief  description  of  the  property  affected  thereby,  to  be  published 
in  the  newspaper  printed  at  Albany,  in  which  legal  notices  are 
required  to  be  published,  in  a  newspaper  published  in  the  citr  of 
New- York,  and  in  a  newspaper  published  m  each  county  in  which 
any  part  of  the  property  is  situated,  at  least  once  in  each  weelc, 
for  twelve  successive  weeks,  before  an  issue  of  fact,  joined  in  the 
action,  is  brought  to  trial;  or  where  judgment  is  rendered  therein 
in  favor  of  the  plaintiff,  otherwise  than  upon  the  trial  of  an  issue 
of  fact  before  final  judgment  is  rendered. 

Id.,  II  2  and  8  (1  Edm.  254). 

S  1079.  "Wben  nalcnovrn  claimants  may  be  made  defend- 
ants. 

If  the  property  is  not  occupied,  and  no  person  is  known  to  the 
attorney-general  as  claiming  title  thereto,  the  defendant  or  de- 
fendants may  be  designated  as  '*  unknown  claimants,"  without 
any  other  description.  In  all  other  respects,  section  451  of  this 
act  applies  to  nn  action,  in  which  the  defendant  or  defendants  are 
thus  designated. 

Part  of  Id..  I  1. 

S  I960.  BfTeet  of  Jadvaa^nt  aaraiaat  ankaovrn  elaimaats. 

Where,  in  an  action  of  ejectment,  to  recover  property  alleged  to 
be  escheated,  brought  as  prescribed  in  the  last  section,  final  judg- 
ment in  favor  of  the  people  is  rendered  against  unknown  clnim- 
ants,  and  the  real  property  recovered  theroby  is  nftorwArds  pold 
and  conveyed,  under  the  direction  of  the  commissioners  of  the  land 
office,  the  judgment  is  conclusive  upon  the  title  of  that  proiuTty. 
as  against  all  persons,  except  those  who  commence  an  action  of 
ejectment  for  the  recovery  thereof,  or  of  a  part  thereof,  withjn 
five  years  after  the  final  judgn^ent  wns  rendered  in  the  action  in 
favor  of  the  people,  and  the  judgment-roll  was  filed  thereupon. 
Bat  section  375  of  this  act  applies  to  such  an  action. 

Id..  14. 
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§  1!>81.  Attorney-sreii^rfil  to  report  reeoTerles  to  com- 
mlMNloncrs  of  land   office. 

The  nttopuey-g^iieral  mu^,  from  time  to  time,  jnako  a  report  to 
the  commissioners  of  the  Iniul  office,  of  all  the  real  property  re- 
coTered  by  the  people,  in  any  action  brought  puri^uant  to  thil 
article. 

1  R.  S.  282.  I  9. 

I  1982.  Aotl^n  to  reoov«r  Dornoniil  proyt^rty  forfeited 
/or  treanon* , 

\Vhon»  porsonnl  property  is  forfeited  to  the  people,  npona  con- 
viction of  ontlawry  lor  treason,  the  attorney-general  niust  bring. 
and  may  maintnin,  an  nctiou  to  recQVor  the  aaine,  or  the  valne 
tVoreof,  Of  such  otbor  action,  founded  upon  the  forfeitnre.  as 
migM  oe  maintajpt  d  by  g  private  person,  who  Uad  acquired  title  to 
the  property. 

I  B.  S.  £84.  i  S  a  EOm.  flEMO, 
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MiKetianeous  provisions,  relating  to  ocHotis^,  etc.,  in  behalf  tftfte 

people. 

See.  1M8;  lelM  facUi,  qao  warraotti,  ete.«  atiolUhed. 

le^  Actiooa  to  lie  brousbt  to  the  name  of  tti«  people. 

1985.  JvdfimeDt  (or  costs  m«y  be  taken  against  the  people. 

1886.  Belfttor;    when   to   be   Joined   as     plaintlll;     couiptoflstion   of     fii- 

torney -general. 
10R7.  Ck)flts:  bow  collected  against  corporation  and  usarpen  of  iranchise. 
iiMtS.  Joliider  of  eatUM  of  action  against  same  perauQ. 
i'J89.  Consolidation  of  actions  against  several  defendants. 
dOO.  When    people,    municipal    corporation,    etc.,    not    reqalrud   to   glvb 

sccuri^. 

The  writ  of  scire  facias,  the  writ  of  quo  warranto,  and  proeoei- 
ings  by  information  in  the  nature  of  quo  warranto,  have  Ij"  a 
abolished.  The  relief  formerly  obtained  by  means  of  elthe-  oi' 
those  writs,  may  be  obtained  by  action,  where  an  anpropriaU-*  ao- 
tion  therefor  is  presoribed  lu  this  act* 

Oe.  Proc.,  I  428. 

I  1084.  Actions  to  be  brovirlit  In  tlio  nanie  of  tlie  paople. 

An  action,  brought  as  prescribed  In  this  title,  except  an  action 
to  recover  a  penalty  or  forfeiture,  expressly  given  by  law  to  a 
particular  officer,  must  be  brought  in  the  name  of  the  people  of 
the  State;  and  the  proceedings  therein  arc  the  same,  aa  In  nn 
action  by  a  private  person,  except  as  otherwise  specially  prescribed 
In  this  title. 

8  R.  8.  662.  I  18  (2  Edm.  5T3).    See  Co.  Proc.,  f  432. 

9  1985.  Judgment  for  conts  miiy  be  taken  agralnst  tbe 
people. 

Whore  judgment  19  rendered  or  a  linal  order  ip  made,  ai^aingt  tho 
people,  in  a  civil  action  brought,  or  special  proceeding  instituted. 
JU  their  name,  by  a  public  officer,  pursuant  to  a  provision  of  law,  it 
mpBt  he  to  tho  same  effect,  and  in  the  same  form,  as  again^  t  n 
lirivate  individual,  who  brings  a  like  action,  or  institufi^s  a  liki* 
3p«cial  proceeding,  except  <|8  otherwise  specially  prescribed  h^ 
law.    But  an  execution  slmll  not  be  issued  against  the  people. 

Id.,  i  13,  tm'd;  Go.  Proo.,  (  819. 

$  lt)HO.  [Ani*a»  1018.]  Relator!  M^lien  tp  b^  Jolnea  {&■ 
plftlntllT. 

Wht-re  au  action  is  brought  by  the  attorney-general,  as  pro- 
scribed in  this  title,  on  the  relation  or  iut'urmation  <>t  u  p«>i'ijuu, 
haviug  an  interest  in  the  queHtion,  the  complaint  mu»iL  ulU'f»e,  and 
the  title  of  the  action  must  show,  that  the  action  is  bruuglil  upon 
the  relation  of  that  person.  In  such  a  case,  the  attorney -gt'neral 
niust,  as  a  condition  of  bringing  the  action,  require  the  relator  to 
Kive  satiMfa<-tory  security  to  indemnify  the  people,  against  the 
<*<>sl«  and  expenses  thereof.  Where  security  is  so  given,  all  costs 
and  disbursements  taxed  in  favor  of  the  plaintiff  shall  be  payable 
to  the  relatt)r. 

„  Co.    rn>c.,    I    434.      Am'd    by    L.    1918,    cli.    104,    lii    effect    Sept.    1,    1918. 
&«  if  1808,   3242. 
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I    ld87.    Cost*)    lio^v    collected    &ffalnst    corpor&tioB 
nnnrpers  of  francl&ise. 

Where  final  judgment  in  an  action,  brought  as  prescribed  in 
this  title,  is  rendered  against  a  corporation,  or  person  claiming 
to  be  a  corporation,  the  court  may  direct  the  costs  to  be  collected 
by  execution  against  any  ef-  the  persons  claiming  to  be  a  cor- 
poration; or  by  warrant  of  attachment,  or  other  process,  against 
the  person  of  any  director  or  other  officer  of  the  corporation. 

{  1968.  Joinder  of  causes  of  action  nffnlnst  same  peraoB* 

Where  two  or  more  causes  of  action  exist,  in  favor  of  the 
people,  against  the  same  person,  for  money  due  upon,  or  damages 
for  the  non-performance  of,  one  or  more  contracts  of  the  same 
nature,  the  attorney-general  must  join  all  those  causes  in  one 
aotion. 

S  18189.  Consolidation  of  actions  against  aeveral  defend- 
ants* 

Where  two  or  more  actions  brought  in  behalf  of  the  people, 
upon  the  same  mortgage  or  other  contract,  are  pending  against 
separate  defendants,  claiming  or  defending  under  the  same  title, 
the  attorney-general  must,  upon  the  request  of  the  defendante, 
cause  them  to  be  consolidated  into  one  action;  and  only  one  bill 
of  costs  can  be  taxed  against  the  defendants. 


9    1990.   [Am'dy   1894.]    "Wben    people,  mnnldpal    corpoi 
tlon,  etc,  not  reqnlred  to  slve  secnrlty. 

Each  proTision  of  this  act,  requiring  a  party  to  give  security, 
for  the  purpose  of  procuring  an  order  of  arrest,  an  injunction 
order,  or  a  warrant  of  attachment,  or  as  a  condition  of  obtaining 
any  other  relief,  or  taking  any  proceeding;  or  allowing  the  court 
or  a  judge,  to  require  such  security  to  be  given,  is  to  be  con- 
strued as  excluding  an  action  brought  by  the  people  of  the  state, 
or  by  a  domestic  municipal  corporation;  or  by  a  public  officer,  in 
behalf  of  the  people,  or  of  such  a  corporation;  except  Where  the 
security,  to  be  griven  in  such  an  action,  is  specially  regulated  bT 
the  provision  in  question;  but  in  any  action  In  which  a  domestic 
municipal  corporation,  or  a  public  officer  in  behalf  of  such  co^ 
poration.  shall  be.  by  the  foregoing  provisions  of  this  section, 
excused  from  giving  security  on  procuring  an  order  of  arrest, 
an  order  of  injiinction  or  a  warrant  of  attachment,  such  corpora- 
tion shall  be  liable  for  all  damages  that  may  be  so  sustained 
by  the  opposite  partv  hv  reason  of  such  order  of  arrest,  attach- 
ment or  injunction  in  the  same  case  and  to  the  same  extent  ai 
sureties  to  an  undertaking  would  have  been,  if  such  an  under 
taking  had  been  given. 

Xk  1884.  ch.  90. 
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TITLBIL 
Special  proceedings  instituted  by  State  writ. 

Article  1.  ProTlsiODS  applicable  to  two  or  more  State  write. 

The  writ  of  habeas  corpus,  to  brln^-  up  a  persou  to  testify. 
8.  The  writ  of  habeas  corpus,  and  the  writ  of  certioiarl,  to  inanlie 
into  the  cause  of  detention. 

4.  Tbe  writ  of  mandamus. 

5.  The  writ  of  prohibition. 

6.  The  writ  of  assessment  of  damages.  ^  ^    . 

7.  The  writ  of  certiorari,  to  review  the  determination  of  an  InferlflC 

tribunal. 

ARTICLB  FIRST. 

PromsUms  applicable  to  itoo  or  more  State  trrifo. 

flee.  1001.  State  writs  enumerated. 
1802.  To  be  under  seal  of  court. 
IMOr .  State  writ  at  the  instance  of  the  people. 
1S94.  Relator,  when  Joined  with  people;   parties,  how  styled. 

1905.  Parties  may  appear  by  attorney. 

1906.  Allowance  to  be  Indorsed  and  signed. 

1007.  Final  order;  certain  proceedings  same  as  in   actions. 

1906.  When  writ  returnable. 

IwOO.  Bow  serred. 

2000.  Habeas  corpus,  how  serred;  fees  and  undertaking,  when  required. 

2noi.  Fees  to  persons  not  officers. 

2002.  Last  two  sections  qnalifled. 

2003.  Mode  of  serving  writ,  when  person  conceals  himself,  etc. 

2004.  Person  serred  to  obey  habeas  corpus. 
2006.   Id.;  as  to  certiorari. 

2006.  Time  of  returning  ha'eas  corpus. 

2007.  PnnSshimiit  for  non-paymeC:  of  costs. 

1  1001.  StAte  nrrlts  enumerated. 

The  writ  of  habeas  corpus  to  bring  up  a  person  to  testify,  or 
to  answer;  the  writ  of  haben^  corpus,  and  the  writ  of  certiorari, 
to  inquire  into  the  cause  of  detention;  the  writ  of  mandamus; 
the  writ  of  prohibition;  the  wri:.  of  assessment  of  damages,  which 
is  substituted  for  the  writ  heretofore  known  as  the  writ  of  ad 
quod  damnum;  and  the  writ  o^  certiorari  to  review  the  deter- 
mination of  an  inferior  tribunal,  which  may  be  called  the  writ  of 
reriew,  shall  hereafter  be  styled,  collectively,  State  writs, 

S  1908.  To  'be  under  nenl  of  conrt. 

A  State  writ  must  be  issued  undef  the  seal  of  the  court  by 
which  it  is  awarded.  Where  it  is  allowed  by  a  judge  out  of 
court,  and  is  returnable  before  a  court  of  record,  it  must  be 
Issued  under  the  seal  of  the  court  before  which  it  is  returnable. 
Where  it  is  returnable  before  a  judge  out  of  court,  or  befor,-* 
a  body  or  tribunal,  other  than  a  court  of  record,  it  must  be  issued 
under  the  seal  of  the  supreme  court.  Where  the  seal  of  the  su- 
preme court  is  to  be  used,  as  prescribed  in  this  section,  it  may 
be  the  sen  I  of  the  county  wherein  the  writ  ib  awarded,  or  wherein 
it  is  returnable. 

2  B.  S.  574.  {  74  (2  Edm.  604),  am*d. 

I  19f>8.  Steie  vrrit  nt  tlie  tnntance  of  fke  people. 

Where  a  State  writ  is  required,  in  an  action  or  specinl  proceed- 
ing, civil  or  criminal,  to  which  the  people  are  a  party,  or  !n 
whldi  they  are  interested,  it  may  be  awarded  upon  the  applica- 
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tibn  of  the  attorney-general,  or  of  the  district-attornejr  haTing 
charge  of  the  action  or  special  proceeding;  and  the  indocsement 
of  the  allowance  thereof  must  state*  that  it  was  issued  on  such 
an  application. 

2  B.  S.  674,  8  7T. 

S  1904.  Relaiof,  irheit  Joined  irltli  people)  partie«»  hotr 
•tyled. 

A  State  writ  must  be  issued  in  behalf  of  the  people  of  the 
State;  but  where  it  is  awarded  upon  the  application  cf  a  private 
person,  it  must  show  that  it  was  Issued  upon  the  relation  of 
that  person.  The  officer  or  other  person,  against  whom  the  writ 
is  issued,  shall  be  styled  the  defendatlt  therein. 

§  1096.  fartlcH  may  appear  by  afiorneys. 

The  parties  to  a  special  proceeding,  instituted  by  State  writ 
may  appear  by  attorney,  with  like  effect  as  in  an  action  brought 
in  the  supreme  court:  but  a  return  to  such  a  writ  must  be  made 
under  the  hand  of  tiie  defendant,  except  in  a  case  where  it  is 
otherwise  specially  prescribed  by  law,  or  where  the  court  or 
judge,  for  good  cause  shown  by  affidarit,  otherwise  directis. 
Where  the  attorney-general  or  the  district-attorney  does  not 
appear  for  the  people,  the  attorney  for  the  relator  is  deemed 
also  the  attorney  for  the  people. 

$  1990.  Allo'VFance  to  be  Indorsed  and  iilfrned. 

The  presiding  judge  of  a  court,  by  which  a  State  writ  is 
awarded,  or  the  judge  who  allows  such  a  writ  out  of  court  as 
the  case  may  be,  must  sign  an  alh)wance  thereof  indorsed 
thereupon,  stating  the  date  of  the  allowance.     * 

9  B.  8.  514.  1  76,  Am'd. 

S  199T.  Pinal  order;  certain  proceedingr*  same  an  la 
aetionA. 

The  final  determination  of  the  rights  of  the  parties  to  a  special 
prciceeding  instituted  by  State  writ,  is  styled  a  final  order.  The 
provisions  of  this  act,  relating  to  amendments,  motions,  apd 
intermediate  orders,  in  an  action,  are  applicable  to  similar  acts 
in  such  a  special  proceeding;  except  where  special  pPOTliion 
is  otherwise  made  therein,  or  where  the  proct^edin  is  repnirnant 
to  the  object  of  the  State  writ,  or  the  mode  of  proeedare  there- 
under 

f  1998.  Wlken  writ  returnable. 

Kxcept  whore  Rpocial  provision  Is  otherwise  made  in  this  act 
ft  State  Writ  may  be  made  returnable  forthwith,  or  on  a  futare 
day  certain,  as  the  case  requires. 

2  R.  S.  674.  S  78  (2  E<lm.  598). 

II    1999.    U.orv   nerved. 

Except  where  special  provision  is  otherwise  made  in  this  act 

a  State  writ  must  be  personally  served,  in  like  manner  as  a 
summons,  issupil  out  of  the  supreme  cou.-t:  and  each  provision 
of  this  act,  t'olating  to  the  personal  service  of  such  a  siimmoofl 
ui^on  a  defendant,  applies  to  the  service  of  a  State  writ. 


i.  16, 1 2,  a.  1        StAtE  WRITS  OKNERALLY.  §§  2000-04 

A  Writ  of  hdheitH  Co^^us  Cnn  be  serT^d  by  aily  person  of 
fbe  aifp  of  t^tenty-one  yrnrs  And  lifiwrtrds.  Whole  the  prisoner 
is  in  custody  of  a  Bhbfiff,  coronet*,  constable,  of  marsfial,  the 
service  is  not  complete,  unless  the  person  ssfviutf  the  Writ 
tenders  to  the  officer,  the  fees  allowed  by  law  for  bringing  up 
the  prisoner,  and  delivers  to  hinl  fth  tindetlfiikillg:,  With  at  least 
0Q«  snre^,  id  a  ahm  specified  therein^  to  the  effect  that  the 
fluroty  will  par  the  charfres  of  carrying  back  the  prisoner^  if 
htf  shall  be  remanded t  and  that  the  pHaoner  will  not  ef^cape  by  the 
wtty»  either  in  going  to,  remaining  at,  t)r  retnralDg  from  the 
place  to  which  he  is  to  be  taken*  The  sum,  so  apecifled  must  be 
at  leasts  twice  the  sum  for  which  the  prisoner  Is  detained,  If 
he  is  detained  for  a  specific  sum  of  money;  if  not,  it  must  be 
one  thousand  dollars. 

2  R.  S.  r>74.  I  78.  am'dt  Am*dt  U,  1910|  eh.  IMX  Id  effect  U^U  It  1910. 
»k>r  i  3007,  BttlHl.  10,  pMt. 

A  court  ot  a  judge,  allowing  tt  writ  t)f  habeas  cOrpns,  directed 
to  any  i^erson  othor  tlinli  a  sheriff,  coronrr,  tonstable,  or  tnarshal. 
tniiy,  in  its  or  his  dlscrt>tion,  rrqtlitfe  th(»  applicant,  in  order  to 
rf?natr  the  seftice  tlicfcof  complete,  to  l)ay  the  chnrftos  of  brliig- 
ing  up  the  prisoner.  In  that  case,  the  fltnonnt  of  the  charges, 
not  to  exceed  the  fees  allowed  fty  law  to  a  sheriff  for  a  similar 
service,  must  be  specified  in  the  certificate  allowing  the  writ. 

Id.,  |B4.    See  S  SOOt.  6Ubd.  10.  podt. 

I  flOOS*  lABLUt  two  tfoHoum  quAimed. 

*l*h0  last  two  sectlottb  are  hot  applicable  to  a  case,  where  the 
writ  Is  allowed  UiJon  the  application  of  the  attotney-general  or 
a  distrtct-attorney. 

in..  B  T9t  am*d. 

I  2008.  Mode  of  serrlitff  -wrlt^  ^vlten  person  conceal*  bln&- 
•elf,  etc. 

A  writ  of  habeas  corpus  or  of  certiorari,  issued  as  prescribed 
in  article  second  or  article  third  of  this  title,  may  be  served  by 
delivering  it  to  the  person  to  whom  it  is  directed.  If  he  cannot 
be  found,  with  due  diligence,  it  may  be  served  by  leaving  it  at 
the  jail  or  other  place  in  which  the  prisoner  is  confined,  with  any 
under  officer,  or  other  person  of  proper  ago,  having  charge,  for 
the  time,  of  the  prisoner,  and  paying  or  tendering  to  him  the  fees 
or  charges  for  bringing  up  the  prisoner.  If  the  person,  upon  whom 
the  writ  ought  to  be  served,  keeps  himself  concealed,  or  refuses 
admittance  to  the  person  attempting  to  serve  it,  it  may  be  served 
by  affixing  it  in  a  conspicuous  place,  on  the  outside,  either  of 
bis  dwelling-honse,  or  of  the  place  where  the  prisoner  is  confinorj. 
In  that  case,  the  service  is  complete,  without  tendering  the  fees 
or  charges  for  bringing  up  the  prisoner. 

Id..  H  SO  and  81.  am*d. 

(  20O4.  Person  served  to  obey  habeas  corpns. 

A  sheriff,  coroner,  constable,  or  marshal,  upon  whom  complete 

service  of  a  writ  of  habeas  corpus  is  made,  as  presrribod  in  this 

nrticle.  must  obey  and  make  retiirn  to  the  writ,  accordincr  to  the 

exigency  thereof,  whether  it  is  directed  to  him  or  not.    Any  other 
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person,  apon  whom  such  a  writ  is  served,  haying  the  custody 
of  the  individual  for  whose  benefit  it  was  issued,  must  obey  and 
execute  it,  according  to  the  command  thereof,  without  requiriug 
any  bond,  or  the  payment  of  any  charges,  except  such  as  are 
specified  in  the  certificate  allowing  the  writ. 

2  R.  8.  674.   I  82. 


9  20O5.  Id.)  BM  to  certiorari. 

A  person,  upon  whom  a  writ  of  certiorari,  issued  ns  prescribed 
in  this  title,  is  served,  must,  in  like  manner,  upon  payment  or 
tender  of  the  foes  allowed  by  law  for  mnlcinir  a  return  to  the 
writ,  and  for  copying  the  warrant,  or  <»ther  process  or  proceeding, 
to  be  niinoxed  thereto,  obey  and  return  the  writ,  according  to 
the  exigency  thereof. 

Id..  I  88. 

I  2006.  Time  of  retvrnlnir  hnbea«  corpus. 

Where  a  writ  of  habens  corpus  is  returnable  on  a  day  certain, 
the  return  must  bo  mnde  nt  the  time  and  place  specified  then-tn. 
Where  such  a  writ  is  returnable  forthwith,  at  a  place  within 
twenty  miles  of  the  place  of  service,  the  return  must  be  made, 
and  the  prisoner  must  be  produced,  within  twenty-four  hours 
after  service:  and  the  like  time  must  be  allowed,  for  each 
additional  twenty  miles. 

Id.,  fi  86. 

I  2007.  PunlslimeBt  for  non-paTmeiit  of  costs. 

For  non-payment,  upon  demand,  of  the  costs  awarded  by  a 
final  order,  made  In  a  special  proceeding  instituted  by  State 
writ,  except  where  a  peremptory  writ  of  mandamus  is  awarded, 
after  the  issuing  of  an  alternative  mandamus,  the  p<>rpon  required 
to  j\ny  the  same  may  b*»  minishod  for  a  contempt  of  the  court 
nwardinif  them,  or  of  which  the  indsre  awarding  fh<»m  is  a  mem- 
ber, as  if  the  final  order  was  r  ^nal  judgment  of  the  court. 
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ARVIOUB  SBOOHD. 

ThewrUofhabea8eorpu»jtobringupaper$(m$ote$t\^ 

8ec.  900S.  Habeas  corput  to  testify;  when  allowed  tj  ooart  or  jadfe. 
2O09.  Id.;  when  allowed  by  Judge. 
aoiO.  Id.;  in  salt  before  Justice  of  the  peace,  etc. 
3011.  The  last  three  sections  qualified. 
2012.  Applicatioo;  bow  made. 
2018.  Certain  prisoners  to  be  remanded. 
2014.  OiUcer  to  obey  and  return  writ. 

9  200&  Habemn  eorpns  to  testify  |  ^rliem  allowed  br  eowrt 
or  |«dse. 

A  court  of  record,  other  than  a  justices'  court  of  a  city,  or  a 
judge  of  such  a  court,  or  a  justice  of  the  supreme  court,  has 
power,  upon  the  application  of  a  party  to  an  action  or  special 
proceeding:,  civil  or  criminal,  pending?  therein,  to  issue  a  writ  of 
habeas  corpus,  for  the  purpose  of  brinicing  before  the  court,  a 
prisoner,  detained  in  a  jail  or  prison  within  the  State,  to  testify 
as  a  witness  in  the  action  or  special  proceeding,  in  benalf  of  the 
applicant. 

2  R.  S.  S50»  I  1  (2  Bdm.  580^  am'd.      See  I  2011,  pust. 

9  2000.  [Au'dy  1895.]     Id.|  when  allowed  br  Judve. 

Such  a  writ  may  also  be  issued  by  a  justice  of  the  supreme 
court,  upon  the  application  of  a  party  to  a  special  proceeding, 
civil  or  criminal,  pending  before  any  officer  or  body,  authorized 
to  examine  a  witness  therein.  In  a  case  specified  in  this  section, 
the  writ  may  also  be  issued  by  a  county  judge  or  a  special  county 
judge,  residing  within  the  county  where  the  officer  resides,  be- 
fore whom,  or  tue  court  or  other  body  sits,  in  or  before  which, 
the  special  proceeding  is  pending. 

Id.,  f  8;  L.  1885.  eb.  M6. 

9  9010.  [Am*d,  1806.}  Id.f  In  salt  before  Justice  of  «be 
yeaee,  ete. 

Such  a  writ  may  also  be  issued  by  a  justice  of  the  supreme  court, 
upon  the  application  of  a  party  to  an  action,  pending  before  a 
justice  of  the  peace,  or  in  a  justices'  court  of  a  city,  or  a  district 
court  of  the  city  of  New-York,  to  bring  before  the  justice  or  court, 
to  be  examined  as  a  witness,  a  prisoner  confined  in  the  jail  of  the 
county  where  the  action  is  to  be  tried,  or  an  adjoining  county. 
In  a  case  specified  in  this  section,  the  writ  may  also  be  isRued  by 
a  county  judge,  or  a  special  county  judge,  residing  within  the 
county  where  the  justice  resides,  or  the  court  is  located,  or  the 
prisoner  is  confined,  as  the  case  may  be. 

Id.,  i  4.  am*d;  U  1886,  ch.  9M. 

I  soil.  [Am'd,  1S05,  1014,  1915.]  Tbe  last  three  sections 
4aalllled. 

Such  a  writ  may  be  issued  by  the  appellate  division  of  the  su- 
preme court  in  any  department,  or  by  the  presiding  justice 
thereof,  upon  such  terms  and  conditions,  and  under  sueh  repuln- 
tions  as  such  appellate  division  or  presiding?  justice  prescribes,  t(» 
bring  up  a  prisoner  sentenced  to  death,  upon  the  application  of  or 
upon  notice  to  the  district  attorney  of  the  cr>uuty  in  whicb  the 
attendance  of  the  prisoner  is  desired  and  upon  proof  that  such 
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prisoiuT  is  a  lu'ct'ssary  pud  nmterial  witlioss  in  n  criminal  action 
then  pondinp  and  that  th"  interests  of  public  justice  require  his 
attcnilunce. 

A  writ  shall  not  be  issued,  by  virtue  of  either  of  the  last  three 
seotionn,  or  in  any  way-entH»nt  Afi  in  this  sootion  provided  for,  to 
bring  up  a  prisoner  sentonced  to  dimth.  Nop  Rhall  Jt  he  issued  to 
brinjj  up  a  prisoner  confined  under  any  other  spntrnoe  for  a 
feU>ny:  except  i)y  and  in  the  dlscretior*  of  a  lustjco  of  the  »Uiireine 
C!)urt  upon  such  notice  to  tho  district  attorney  of  tho  county 
wherein  the  prisoner  was  convicted,  and  upon  such  temm  and 
con(liti<»ns,  and  under  such  reputations,  as  the  jud>j:e  prescribes. 

SnbBtltnted   fbr  1  E.   fl.   696,   part  of   f   1.     AmM   by  Tj.   ISHr,   rh.   946; 
L.   1014.  ch.   133;  L.   1016,  ch.  364.  in  effect  Apr.  23.   1016. 

I  SBOlli.  Appll«atloBf  1koi«v  vtitde. 

An  application  for- a  writ,  mado  as  prescribed  in  oither  of  tlio 
foregoini;  sections  of  this  article,  must  be  verlQeu  by  affidavit, 
and  must  state: 

1.  The  title  and  nature  of  the  action  or  special  proepedlnff>  in 
rcffurd  to  which  the  testimony  of  the  prisoner  is  dtisired;  anti  tbo 
court,  or  body  in  or  before  which,  or  tne  officer  before  wbom,  It  is 

pending. 

2.  That  the  testimony  of  the  prisoner  is  material  and  neces- 
sary to  the  applicant,  on  the  trial  Qf  the  action,  ov  Uvq  hemriog  of 
the  special  proeecdhiK,  as  he  Is  advised  by  counsel  and  verily 
believes. 

3.  The  place  of  confinement  of  the  prisoner. 

4.  Whether  the  prisoner  is  or  is  not  eonfiued  under  a  sentenee 
for  a  felony. 

But  where  the  attorney-i^eneral  or  district-attorney  makes  the 
application,  he  need  not  swear  to  the  advice  of  cotmsel. 

Id.,ft9. 

I  2013.  Certain  priisoiicra  to  be  remi^vda^- 

The  return  to  a  writ,  issued  as  prescribed  in  this  article,  must 
state  for  what  cause  the  prisoner  is  held;  and  if  It  appears  there- 
from, that  he  is  held  by  virtue  of  a  mandate  in  a  civil  action  or 
special  proceeding,  or  by  virtue  of  a  commitment  upon  n  criminal 
cnarKc.  he  must,  after  baving  testified,  be  remanaed^  and  again 
committed  to  the  prison,  from  whioh  he  was  taken* 

Substituted  frr  Id.,  f  S. 

I  2014.  omoev  to  obey  fi^nd  vetnm  writ* 

Any  officer  to  whom  a  writ,  issued  as  prescribed  In  this  article, 
is  delivered,  must  obey  the  same,  accordinjr  to  the  exigency 
thereof,  and  make  a  return  thereto  accordingly.  If  he  refuses  or 
neglects  so  to  do,  he  forfeits  to  the  people,  if  the  writ  was  issued 
upon  the  application  of  the  attorney-general  or  a  dlstrlot«attorney, 
or,  in  any  other  case,  to  the  party  on  whose  application  the  wrft 
was  issued,  the  sum  of  five  httndved  dollars.  But  where  the 
prisoner  is  confined  under  a  sentence  to  death,  a  return  to  that 
effect  is  a  sufficient  obedience  to  the  writ,  without  pvodaoinf  hiin« 

Id.,lS).UA'd. 
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AHTICLB   THIRD. 

The  lerit  of  Aobfiu  corpus,  and  the  wit  of  eertiorari,  i 
into  the  eavae  of  deterUioH. 

COBUnUlrflWILIIDD. 

n.  gHvofwrUitftuilMuccirpua. 

m  FUbd  frit  ui  luup  wlcboul  lUipllcnlloD. 

StW.  Hubnmoorput:  bocljot  prUopor  lo  be  prwlu^isl,  nnl™«.  Mo. 
.  PKi«™l''«»«")l'ub«tlrnMlirwrll. 
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-  ,,..™,i  impriBonod  or  mtrnlned  !n  hla  liberty,  within  the 
Slaw,  fnr  any  oanse,  or  upon  any  pretence,  is  eotitiofl,  eKTipt  In 
nne  of  the  cases  speeifiwi  in  the  next  section,  to  a  writ  of  habetis 
TOfpuB,  or  a  writ  of  cerliornri,  as  prcfiprifceti  In  Ihia  article,  for  tho 
piirpoaeofinqnirin)[  into  theeniisifnf  ihn  imprisonnieiit  orrcKtmint, 
^-  m  a  case  prescribed  by  law,  of  dclirerinR  him  therefrom.  A 
writ  of  habeas  coroua  may  be  issued  and  serredaudertbiasectioii, 
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on  the  first  day  of  the  week,  commonly  called  Slunday;  but  it  can- 
not be  made  returnable  on  that  day. 
2  B.  S.  663.  i  21  (2  Edm.  6&S),  am'd. 

I  aoi6.  l^iien  neither  writ  kImiII  be  allowed. 

A  person  is  not  emit  led  to  cither  of  the  writs  specified  in  the 
last  section,  in  either  of  the  foUowiuK  cases: 

1.  Where  he  has  been  committed,  or  is  detained,  by  virtue  of  a 
mandate,  issued  by  a  court  or  a  judge  of  the  Uuite<l  Statc«».  iu  a 
case  where  such  courts  or  judges  have  exclusive  junsdieti4»u  under 
the  Inws  of  ihe  Lnited  Slates,  or  ?'ave  acquired  exclusive  jiirudic- 
tion  by  the  commtuceni(  nt  of  le^al  proceedings  iu  such  a  court. 

2.  Where  he  lisi8  heen  eouiniitied,  or  is  detained,  by  virtue  of 
the  final  judgment  or  decree,  of  a  comjietent  tribunnl  of  civil  or 
criminal  jurisdiction:  or  tlie  fiual  order  of  such  a  tribunnl,  ninde  in 
a  special  proceeding,  iiislituted  f<»r  any  cause,  except  to  punish 
him  for  a  contempt;  or  by  virtue  of  an  ext»cution  or  other  process, 
issued  upon  such  a  judgment,  decree,  or  final  order. 

Id.,  I  22,  am'd. 

■ 

S  2017.  [Ani*d,  180S.]  How  and  to  fThom  applleatfloa  for 
futbeas  corpnn  or  certiorari   made. 

Application  for  the  writ  must  be  made,  by  a  written  petition, 
signed,  either  by  the  i)erson  for  whose  relief  it  is  intended,  or  by 
some  person  in  his  behnlf,  to  either  of  the  following  courts  or 
officers: 

1.  The  supreme  court,  at  a  special  term  or  the  appellate  divi- 
sion thereof,  where  the  prisoner  is  detained  within  the  judicial 
district  within  which  the  term  is  held. 

2.  A  justice  of  the  suj^reme  court,  in  any  part  of  the  State. 

3.  An  officer  authorized  to  perform  the  duties  of  a  justice  of  the 
supreme  court  at  chandlers,  oeing  or  residing  within  the  county. 
where  the  prisoner  is  detained;  or,  if  there  is  no  such  officer  within 
that  city  or  county,  capable  of  acting,  or,  if  all  those  who  are 
capable  of  acting  and  authorized  to  grant  the  writ,  are  absent,  or 
have  refused  to  grant  it,  then  to  an  officer,  authorized  to  perform 
those  duties,  residing  in  an  adjoining  county. 

Id.,  I  23.  am'd:  L.  1895.  ch.  946. 

I  2018.  Application  In  another'  conntyi  proof  re^vlreA. 

Where  application  for  either  writ  is  made  as  prescribed  in  sub- 
division third  of  the  last  section,  without  the  county  where  the 
prisoner  is  detained,  the  officer  must  require  proof,  by  the  oath 
of  the  person  applying,  or  by  other  sufficient  evidence,  of  the  facts 
which  nutborize  him  to  net  as  therein  prescribed;  and  if  a  judge 
in  that  county,  authorized  to  grant  the  writ,  is  said  to  be  incnpnhle 
of  acting,  the  cause  of  the  incapacity  must  be  specially  set  forth. 
If  such  proof  is  not  produced,  the  application  must  be  denied. 

Id.,  i  24.  am'd. 

I  a019.  Contents  of  petition. 

The  petition  must  be  verified  by  tlie  oath  of  the  petitioner,  to 
the  effect  that  he  believes  it  to  be  true;  and  must  state,  in  sub- 
stance: 

1.  That  the  person  in  whose  behalf  the  writ  is  applied  for.  Is 
Imprisoned,  or  restrained  iu  his  liberty;  the  place  where,  unless 
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It  is  unknown,  and  the  olllcor  or  person  by  whom,  he  is  so  im* 
prisoned  or  restraiucd,  naniiug  both  partk's,  if  their  names  are 
known,  and  describing  either  party,  whose  name  is  nnknown. 

2.  That  he  has  not  bf'eu  committed,  aud  is  not  detained  by 
rirtue  of  any  judgment,  decree,  final  order  or  process,  specified 
in  section  20i6  of  this  act. 

3.  The  cause  or  pretence  of  the  imprisonment  or  restraint,  ac- 
cording to  the  best  liuowlctlge  and  belief  of  the  petitioner. 

4.  If  the  imprisonment  or  restraint  is  by  virtue  of  a  mandate,  a 
copy  thereof  must  be  annexed  to  the  petition; 'unless  the  petitioner 
arcrs,  either,  that  by  reason  of  tl  o  removal  or  concealment  of  the 
pi  isoner  before  the  application,  a  demand  of  such  a  copy  could  not 
\  e  uiude,  or  that  such  a  demand  was  made,  and  the  legal  fees  for 
the  copy  were  tendered  to  the  officer  or  other  person;  having  the 
-risouer  in  his  custody,  and  that  the  copy  was  refused. 

*  5.  If  the  imprisonment  is  alleged  to  be  illegal,  the  petition  must 
state  in  what  the  alleged  illegality  consists,  {^ee  §  2033.) 

6.  It  must  specify  whether  the  petitioner  applies  for  tiie  writ  ol 
habeas  corpus,  or  for  the  writ  of  certiorari. 

2  It.  &  663,  I  20. 

1 26080.  mriieii  "vrrlt  mvst  l»e  fsrrnntedt  pettalfy  for  refostttc* 

A  court  or  a  judge,  authorized  to  grant  either  writ,  must  grant 
it  without  delay,  whenever  a  petition  therefor  is  presented,  as 
prescribed  in  the  foregoing  sections  of  this  article  unless  it  ap- 
pears, from  the  petition  itself,  or  the  documents  annexed  thereto, 
that  the  petitioner  is  prohibited  by  law  from  prosecuting  the  writ. 
For  a  violation  of  this  section,  a  judge,  or,  if  the  application  was 
made  to  a  court,  each  member  of  the  court,  who  assents  to  the 
violation,  forfeits  to  the  prisoner  one  thousand  dollars,  to  be  re- 
covered by  an  action  in  his  name,  or  in  the  name  of  the  petitioner 
to  his  use. 

Id.,  |§  26  and  31. 


I  90S1.  [Aaa'dy  1886.]      Poras  of  vrrtt  of  liaboas  oorp 

The  writ  of  habeas  corpus,  issued  as  prescribed  in  this  article, 
must  be  substantially  in  the  following  form,  the  blanks,  being 
I  properly  filled  no: 

"  The  People  of  the  State  of  New  York. 
To  the  SheriflE  of,"  etc.  (or  **  to  A.  B.") 

"We  command  you,  that  you  have  the  body  of  C.  D.,  by  yon 
imprisoned  and  detained,  as  it  is  said,  together  with  the  time  and 
cause  of  such  imprisonment  and  detention,  by  whatsoever  name 

the  said   C.   D.   is   called   or   charged,   before  **,    ("  the 

supreme  court,  at  a  special  term  or  term  of  the  appellate  division 
thereof,  to  be  held  ",  or  "  B.  F.,  justice  of  the  supreme  court ", 

or  otherwise,  as  the  case  may  be)  **  at on  *'  [or 

"immediately  after  the  receipt  of  this  writ  'M  "  to  do  and  receive 
what  shall  then  and  there  be  considered,  concerning  the  said  C.  D. 
And  have  you  then  there  this  writ. 

"  Witness, ,  one  of  the  justices  "  (or  "  judges  ")  **  of 

the  said  court ",  (or  "  county,  judge  ",  or  otherwise,  as  the  case 

may  he,)  "the day  of  ^  in  the -jrtar 

eightesn  handred  and  ". 

U..  S  27:  I-.  18W.  ch.  MA. 
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1  8082.  [Am'dy  18OS0    Form  of  writ  of  eertlorarl. 

The  writ  of  certiorari,  isBQed  as  prescribed  in  this  article,  most 
be  substantially  in  tlie  following  form,  the  blanks  being  properly 
filled  np: 

"  The  People  of  the  State  of  New  York, 
To  the  Sherifle  of,"  etc.  (or  "  to  A.  B.'*> 

"  We    command    you,    that   you    certify   fully   and    at    lai^e, 

to ",  ("  the  supreme  court,  at  a  special  teim  or  term  of 

the  appellate  division  thereof,  to  be  held  '*,  or  "*  E.  F.,  justice  of 
the  supreme  court  *',  or  otherwise,  as  the  case  may  ht,) 
**  at ,  on *',  For  "  immediately  after  the  re- 
ceipt of  this  writ  *M  ''  the  day  and  cause  of  the  imprisonment  of 
r.  I).,  by  yon  detained,  as  it  is  fiaid,  by  whatsoeTev  name  the  said 
C.  T>.  is  called  or  charged.    And  haye  you  then  there  this  writ ". 

"Witness, ^  one  of  the  justices  ",  (or  *  judges  ")  ••  of 

the  said  court ",  (or  "  county  judge,"  or  otherwise,  as  the  case  mar 

be,)  "the day  of  ■  ■     ■-,  iu  the  year  eighteen  hash 

dred  and  ". 

2  R.  8.  668,  I  28:  I'.  1S85.  ch.  946. 

i  9088.  l^hem  writ  returnable  before  another  Jndffe* 

If  application  for  either  writ  is  made  to  the  sunreme  court,  at 
to  a  justice  thereof,  in  a  county  other  than  that  where  the  person 
is  imprisoned  or  confined,  the  writ  may  be  made  returnable,  in  its 
or  his  discretion,  before  any  judge  authorized  to  grant  it*  in  the 
county  of  the  imprisonment  or  confinement* 

L.  1887.  cb.  240,  |  1   (4  Edm.  681). 

S  8034.  When  writ  snAclent* 

The  writ  of  habeas  corpus  or  the  writ  ot  certiorari  shall  not  be 
disobeyed,  for  any  defect  of  form,  and  particularly  in  either  ol 
the  following  cases: 

1.  If  the  person  havlDg  the  custody  of  the  prisoner  is  designated, 
either  by  his  name  of  office,  if  he  has  one,  or  by  his  own  name; 
or,  if  both  names  are  unknown  or  uncertain,  by  an  assumed  ap- 
pellation. Any  person  upon  whom  the  writ  is  serred,  is  deemed  to 
be  the  person  to  whom  it  is  directed,  althoueh  it  is  directed  to  him 
by  a  wrong  name  or  description,  or  to  another  person. 

2.  If  the  person  directed  to  be  produced  is  designated  by  name^ 
or  otherwise  described  in  any  way,  so  as  to  be  Identified  as 
person  intended. 

2  R.  8.  663.  i  20. 


S  a025.  IVhen  writ  to  Issne  wfthont  applloatflOB* 

Where  a  justice  of  the  supreme  court,  in  court  or  out  of  court, 
hns  evidonce,  in  a  judicial  proceeding  taken  before  him,  that  any 
perKon  is  illegally  imprisoned  or  restrained  in  his  liberty,  within 
the  State:  or  where  any  other  judge,  authorized  by  this  article  to 
grant  the  writs,  hns  evidence,  in  like  manner,. that  any  person  Is 
thus  imprisoned  or  restrained,  within  the  county  where  the  judge 
resides;  he  must  issue  a  writ  of  habeas  corpus  or  a  writ  of  oer^ 
tiorari,  for  the  relief  of  that  person,  although  no  appUeation  there- 
for has  been  made, 
M..  f  ao. 

I  90M.  Retami  Ita  contents. 

The  person  upon  whom  either  writ  has  been  duly  serred,  most 
state,  plainly  and  unequivocally,  in  his  return: 

gio 
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1.  Whether  or  not,  at  the  time  when  the  writ  was  served,  or  at 
any  time  theretofore  or  thereafter,  he  had  in  his  custody,  or 
under  his  power  or  restraint,  the  person  for  whose  relief  the  writ 
was  issned. 

2.  If  ne  so  had  that  person,  when  the  writ  was  served,  and  still 
has  him,  the  authority  and  true  cause  of  the  imprisonment  or  re- 
straint, settini?  it  forth  at  length.  If  the  prisoner  is  detained  by 
virtue  of  a  mandate  or  other  written  authority,  a  copy  thereof 
must  be  annexed  to  the  return,  and,  upon  the  return  or  the  writ. 
the  original  must  be  produced,  and  exhibited  to  the  court  or  judjr**- 

3.  Tf  he  so  had  the  prisoner  at  any  time,  but  has  transferred  the 
ciiRt„»'>y  or  restraint  of  him  to  another,  the  return  must  conform 
to  tnv>  return  required  by  the  second  subdivision  of  this  section, 
except  that  the  substance  of  the  mandate  or  other  written  author- 
ity may  be  given,  if  the  original  is  no  longer  in  his  hands;  and 
that  the  return  must  state  particularly  to  whom,  at  what  time,  for 
what  cause,  and  by  what  authority,  the  transfer  was  made. 

The  return  must  be  signed  by  the  person  making  it,  and,  unless 
he  is  a  sworn  public  officer,  and  makes  his  return  in  his  official 
capacity,  it  must  be  verified  by  his  oath. 
2  R.  S.  56S,  I  32. 

I  202T*  Habeas  corpa«$  1»ody  of  yrlaoner  to  be  produced* 
unleiWy  etc. 

The  pel*8on,  upon  whom  a  writ  of  habeas  corpus  has  been  duly 
served,  must  also  bring  up  the  body  of  the  prisoner  in  his  custody, 
according  to  the  command  of  the  writ;  unless  he  states,  in  his 
return,  that  the  prisoner  is  so  sick  or  infirm,  that  the  production 
of  him  would  endanger  his  life  or  his  health. 
Id.,  i  83  and  x>art  of  i  49. 

i  9098*  Proceed  in  vs  on  disobedience  of  ^rrit. 

Where  a  person,  who  has  been  duly  served  with  either  writ, 
refasea  or  neglects,  without  sufficient  cause  shown  by  him,  fully 
to  obey  it,  as  prescribed  in  the  last  two  sections,  the  court  or 
judge,  before  which  or  whom  it  la  made  returnable,  upon  proof 
of  the  due  service  thereof,  must  forthwith  issue  a  warrant  of 
attachment,  directed  generally  to  the  sherifiP  of  any  county 
where  the  delinquent  may  be  found,  or,  if  the  delinquent  is  a 
sheriff,  to  any  coroner  of  his  county,  or  to  a  particular  person 
specially  appointed  to  execute  the  warrant,  and  designated 
therein;  commanding  such  officer  or  other  person  forthwith  to 
flnnre!'.j>iid  the  delinquent,  and  bring  him  before  the  court  or 
judge.  Upon  the  deunquent  being  so  brought  up,  an  order  must 
be  made,  committing  him  to  close  custody  in  the  jail  of  the 
county  in  which  the  court  or  judge  is;  or.  If  he  is  a  sheriff,  in 
tbe  ]«il  ot  a  county,  other  than  his  own,  designated  in  the  order: 
und,  it!  either  case,  without  being  allowed  the  liberties  of  the 
jail.  The  order  must  direc*^  that  he  stand  committed,  until  he 
makes  return  to  the  writ,  and  complies  witJi  any  order,  which 
may  be  made  by  the  court  or  judge,  in  relation  to  the  person 
for  whose  relief  the  writ  was  issued. 

Id.,  H  84  and  SB. 

f  S0S9.  Id.t  precept  to  bvins  vp  prisoner. 

The  court  or  judge  may  also,  in  its  or  his  discretion,  at  tlit 
time  when  the  warrant  or  attachment  is  issued,  or  afterwarda, 
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issue  a  precept  to  the  sheriff,  coroner,  or  other  person,  to  whom 
the  warrant  is  directed,  commanding  him  forihwiUi  to  bring 
before  the  court  or  judge  the  person  tor  whose  benetit  the  writ 
was  granted,  who  must  thereafter  remain  in  the  custody  of  the 
officer  or  person  executing  the  precept,  until  discharged,  baiied, 
or  remanded,  as  the  court  or  judge  directs. 
3  B.  s.  o«3,  I  36. 

S  2080.  Id.)  poorer  of  covnty  may  be  called. 

The  sheriff,  coroner,  or  other  person,  to  whom  a  warrant  of 
attachment  or  precept  is  directed,  as  prescribed  in  either  of  the 
last  two  sections,  may,  in  the  execution  thereof^  call  to  his  aid 
the  power  of  the  county,  as  the  sheriff  may  do,  m  the  execution 
of  a  mandate  issued  from  a  court  of  record. 

Id.,  i  87. 

S  2081.  ProceedlnflTM  on  return  of  habeas  corpus. 

The  court  or  judge,  before  which  or  whom  the  prisoner  if 
brought  by  virtue  of  a  writ  of  habeas  corpus,  issued  as  prescribed 
in  this  article,  muat,  immediately  after  the  return  of  the  writ, 
examine  into  the  facts  alleged  in  the  return,  and  into  the  cause 
of  the  imprisonment  or  restraint  of  the  prisoner;  and  must  make 
a  final  order  to  discharge  him  therefrom.  If  no  lawful  cause  for 
the  imprisonment  or  restraint  or  for  the  continuance  thereof. 
is  shown;  whether  the  same  was  upon  a  commit  jit  nt  for  an  actual 
or  supposed  criminal  matter,  or  for  some  othe:  cause. 

Id.,  88  88  and  39. 

S  2032.   [Am'd,    1900.]      When   prisoner   to   be   remanded. 

The  court  or  judge  must  forthwith  make  a  final  order  to  re- 
mand the  prisoner,  if  it  appears  that  he  is  detained  in  custody 
fur  either  of  the  following  causes,  and  that  the  time  for  which 
he  may  legally  be  so  detained  has  not  expired: 

1.  By  virtue  of  a  mandate  issued  by  a  court  or  a  judge  of 
the  United  States,  in  a  case  where  such  courts  or  judges  have 
exclusive  jurisdiction. 

2.  By  virtue  of  the  final  judgment  or  decree  of  a  competent 
tribunal,  of  civil  or  criminal  jurisdiction:  or  the  final  ord<»r  of 
such  a  tribunal,  made  in  a  special  proceeding,  instituted  for  any 
cause,  except  to  punish  him  for  a  contempt;  or  by  virtue  of  an 
execution  or  other  process,  issued  upon  such  a  judgment,  decree, 
or  tinai  order. 

3.  For  a  criminal  contempt,  defined  in  section  .seven  hundred 
and  fifty  of  the  judiciary  law,  and  specially  and  plainly  charged 
in  a  commitment,  made  by  a  court,  officer,  or  body,  having  au- 
thority to  commit  for  the  contempt  so  charged. 

Id.,  i  40.  Amended  bj  L.  1909,  cb.  G5,  S3.  Sec  note  07  of  notes  of 
Board  of   Statutory  ConHolidatlon   at  end  of  code. 

'  9  :t03Si.    Wlien   to    be   diacharflred   in   civil   cases. 

If  it  appears  upon  the  return,  that  the  prisoner  is  in  custody, 
by  virtue  of  a  mandate  in  a  civil  cause,  he  can  be  discharged, 
only  in  one  of  the  following  cases: 

1.  Where  the  jurisdiction  of  the  court  which,  or  of  the  officer 
who,  issued  the  mandate,  has  been  exceeded,  either  as  to  matter, 
place,  sum,  or  person. 

2.  Where,  although  the  original  imprisonment  was  lawful,  yet 
by  some  act,  omission,  or  event,  which  has  taken  place  after- 
wards, the  prisoner  has  become  entitled  to  be  discharged. 
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3.  Where  the  mandate  is  defectiye  in  a  matter  of  aubstance 
required  by  law,  rendering  it  void. 

4.  Where  the  mandate,  although  in  proper  form,  was  issued 
in  a  case  not  allowed  by  law. 

5.  Where  the  person,  having  the  custody  of  the  prisoner  under 
the  mandate,  is  not  the  person  empowered  by  law  to  detain  him. 

6.  Where  the  mandate  is  not  authorized  by  a  judgment,  decree, 
or  order  of  a  court,  or  by  a 'provision  of  law. 

2  R.  S.  668,  I  41. 

I  2084.  Tlie  last  aeetioii  ^iiaUfled. 

But  a  court  or  judge,  upon  the  return  of  a  writ  issued  as  pre- 
scribed in  this  article,  shall  not  inquire  into  the  legality  or  justice 
of  any  mandate,  judgment,  decree,  or  final  order,  specified  in  the 
last  section  but  one,  except  as  therein  stated. 

IiL,  I  42. 

I  208ff.  ProeeedlttSM  on  Irrewlar  coBunltineiit. 

If  it  appears  that  the  prisoner  has  been  legally  committed  for 
a  oriminal  offence,  or  if  he  appears  by  the  testimony  offered  with 
the  return,  or  upon  the  hearing  thereof,  to  be  guilty  of  such 
an  offence,  although  the  commitment  is  irregular,  the  court  or 
judge,  before  which  or  whom  he  is  brought,  must  forthwith 
make  a  final  order,  to  discharge  him  upon  his  giving  bail,  if  the 
case  is  bailable;  or,  if  it  is  not  bailable,  to  remand  bim.  Where 
bail  is  given  pursuant  to  an  order,  made  as  prescribed  in  this 
section,  the  proceedings  are  the  same  as  upon  the  return  to  a 
writ  of  certiorari,  where  it  appears  that  the  prisoner  is  entitled 
to  be  bailed. 

Id.,  i  43. 

S  2086.  Id.)  wheB  prisoner  may  be  coannltted  to  anotker 
officer. 

Where  a  prisoner  is  not  entitled  to  his  discharge,  and  is  not 
bailed,  he  must  be  remanded  to  the  custody,  or  placed  under  the 
restraint,  from  which  he  was  taken,  unless  the  person,  in  whose 
custody,  or  under  whose  restraint  ne  was,  is  not  lawfully  enti- 
tled thereto;  in  which  case,  the  order  remanding  him  must 
commit  him  to  the  custody  of  the  officer  or  person  so  entitled. 

Id..  I  44. 

9  208T.  CvstodT  of  prisoner  pendlngr  the  proeeedlairs* 

Pending  the  proceedings,  and  before  a  final  order  is  made 
upon  the  return,  the  court  or  judge,  before  which  or  whom  the 
prisoner  is  brought,  may  either  commit  him  to  the  custody  of  the 
sheriff  of  the  county  wherein  the  proceedings  are  pending,  or 
place  him  in  such  care  or  custody,  as  his  age  and  other  circum- 
stances require. 

Id..  I  45. 

f  908A.  IVotlee  to  person  Interested  In  detention. 

Where  it  appears,  from  the  return  to  either  writ,  that  the 
prisaier  is  in  custody  by  virtue  of  a  mandate,  an  order  for  hts 
discharge  shall  not  be  made,  until  notice  of  the  time  when,  and 
the  place  where,  the  writ  is  returnable,  or  to  which  the  hearing 
has  been  adjourned,  as  the  case  may  be,  has  been  either  person- 
ally served,  eight  days  previously,  or  given  in  such  other  manner, 
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and  for  such  preyious  length   of  time,   as  the   court  or  judge 
prescribes,  as  follows. 

1.  Where  the  mandate  was  issued  or  made  in  a  ciyll  action  or 
special  proceeding,  to  the  person  who  has  an  interest  In  continu- 
ing the  imprisonment  or  restraint,  or  his  attorney. 

2.  In  every  other  case,  to  the  district  attorney  of  the  county, 
within  which  the  prisoner  was  detained,  at  the  time  when  tbe 
writ  was  served. 

For  the  purpose  of  an  appeal,  the  person  to  whom  notice  is 
given  as  prescribed  in  the  first  subdivision  of  this  section,  be- 
comes  a   party   to  the   special   proceeding, 

2  R.  S.  568.  if  46  and  47.  am*d  by  L..  1887»  ch.  240,  |  3  (4  Edm.  681). 


i  a089.  PrtMOtter  aMiy  contvovert  return;  proof«  there- 
iipon« 

A   prisoner,   produced    upon   tbe   return   of   a    writ   of  habeas 

corpus   may,   under  oath,   deny   any   material   allegation  of  the 

return,  or  make  any  allegation  of  fact,  showing  either  that  his 

Imprisonment   or  detention   is   unlawful,   or  that   he   !s   entitled 

to  his  discharge.     Thereupon  the  court  or  judge  must  proceed. 

In  a  summary  way,  to  hear  the  evidence,  produced  in  support  of 

or  against  the  imprisonment  or  detention,  and  to  dispose  of  the 

prisoner  as  the  justice  of  the  case  requires. 

Id.,    i   4S. 

I  2<M0«  Proeeedingra  upon  ■IcknesBy  etc.,  of  prisoner. 

Where  the  return  to  a  writ  of  habea9  corpus  states  that  th<» 
prisoner  is  so  sick  or  infirm,  that  the  production  of  him  would 
endanger  his  life  or  health,  and  the  return  is  otherwise  sufficient, 
the  court  or  judge,  if  satisfied  of  tbe  truth  of  that  statement, 
must  decide  upon  the  return,  and  dispose  of  the  matter,  as  if  a 
writ  of  certiorari  had  been  issued. 

Id.,  f  49. 

I  2041.  "When  certiorari  to  issne  on  npplientlon  f#r 
hnbea*  corpus. 

Where  an  application  is  made  for  a  writ  of  habeas  corpus, 
as  prescribed  in  this  article,  and  it  appears  to  the  court  or 
judge,  upon  the  petition  and  the  documents  annexed  thereto,  that 
the  cause  or  offence,  for  which  the  party  is  imprisoned  or  de- 
tained, is  not  bailable,  a  writ  of  certiorari  may  be  granted*  in- 
stead of  a  writ  of  habeas  corpus,  as  if  the  application  had  been 
mude  for  the  former  writ. 

Id.,  i  60. 

f  2042.  ProccedtnflpM  npon  its  retnm. 

Upon  the  return  to  such  a  writ  of  certiorari,  the  court  or 
judge,  before  which  or  whom  it  is  returnable,  must  proceed  as 
upon  a  return  to  a  writ  of  habeas  corpus,  and  must  hear  the 
proofs  of  the  parties,  in  support  of  and  against  the  return. 

Id.,  I  61. 

t2<)4».    [Ani'd,    19131.1      When    discbnrffe    to    be    irmntedt 
en  proceedflnvn  to  ceniie. 

If  it  appears,  that  the  prisoner  is  unlawfully  imprisoned  or 
restrained  in  his  liberty,  tbe  r-oiirt  or  judge  must  make  a  iinal 
order,  discharging  him  forthwith.  If  it  appears  that  he  is  law- 
fully imprisoned  or  detained,  and  is  not  entitled  to  be  ba*le<l. 
the  court  or  judge  mnst  miikr  ji  finiil  order,  dismissing  the  pro- 
ceedings.    A  final  order  made  in  a  nroceeding  brought  on  behalf 
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of  a  person  imprisoned  or  detained  in  any  of  the  state  hospitals 
mentioned  in  section  forty  of  the  insanity  law  or  in  the  Mattea- 
wan  State  Hospital  or  in  the  Dannemora  hospital  for  insane  con- 
victs, shall  te  ooncIusiTe  evidence,  upon  a  hearing  of  any  subse- 
quent proceeding  inToIving  the  detention  of  the  same  person,  of 
all  the  facts  determined  by  the  court,  unless  such  final  order 
shall  otherwise  specify. 
2  B.  S.  563,  i  52,  am'd.     Am*d  L.  1913,  ch.    544.     In  effect  May  16w  1918. 

t  a044.  'Wlieii  eertiormri  doe*  not  preTent  hiibeas  oorpv** 

.Notwithstanding  a  writ  of  certiorari  has  been  issued  or 
returned,  as  prescribed  in  this  article,  the  court  or  judge,  before 
which  or  whom  it  is  returnable^  may  issue  a  writ  of  habeas 
corpus,  which  is,  in  all  respects,  subject  to  the  foregoing  provi- 
sions of  this  article,  relating  to  the  latter  writ.  If  the  court  or 
judge  refuses  a  writ  of  certiorari,  or,  upon  the  return  thereof, 
refuses  to  discharge  the  prisoner,  the  latter  may  claim,  and  is 
entitled  to,  the  writ  of  habeas  corpus,  as  prescribed  in  this 
article. 

Id.,  i  53. 

I  2045.  Bmtl  on  certiorari  t  frhen  and  liofr  ordered. 

If,  upon  the  return  to  a  writ  of  certiorari,  issued  av  prescrilied 
in  this  article,  it  appears,  that  the  person  imprisoned  or  detained 
is  entitled  to  be  bailed,  the  court  or  judge  must  make  a  final 
order,  fixing  the  sum  in  which  he  is  to  be  admitted  to  bail; 
specifying  the  court,  and  the  term  thereof,  at  whicjb  he  is  re- 
quired to  appear;  and  directing  his  discharge,  upon  bail  being 
given  accordingly,  as  required  by  law.  If  sufficient  bail  is  im- 
mediately offered,  the  court  or  judge  must  take  it;  otherwise,  bail 
may  be  given  afterwards,  as  prescribed  in  the  next  section. 

Id.,  i  54.  mm'd. 

I  a046.  (Am'd,  188S.]     Id.(  by  whom  and  how  taken. 

Fikon  the  production  of  the  order,  or,  if  it  was  made  by  a 
court,  of  a  certified  copy  thereof,  to  a  justice  of  the  supreme 
courts  or  to  the  eountj'  judge  or  special  county  judge  of  the 
county,  where  the  prisoner  is  detained,  the  judge  must  take  the 
recognizance  of  the  prisoner,  with  two  sureties,  in  the  sum 
so  fixed,  conditioned  for  the  appearance  of  the  prisoner,  as  pre- 
scribed in  the  order.  Each  person,  offering  himself  as  a  surety, 
must  show,  by  his  oath,  to  the  satisfaction  of  the  judge,  that  he 
is  a  householder  in  the  county,  and  worth  twice  the  sum  in 
which  he  is  required  to  l>e  bound,  over  and  above  all  demands 
against  him.  It  is  not  necessary,  that  the  prisoner  should  ap- 
pear in  person  before  the  judge,  to  acknowledge  the  recogniz- 
ance; but  it  may  be  acknowledged  by  the  prisoner,  and  certified, 
in  like  manner  us  a  deed  to  be  recorded  in  the.  county. 

Id.,  I  55,  Bm*d;  L.  1895,  ch.  946. 

I  2047.  Diflcharve  of  prisoner  hailed. 

The  judge  must  immeiiintoly  file  the  recognizance  with  the 
clerk  of  the  court,  before  which  the  prisoner  is  bound  to  appear. 
He  must  also  make  a  certificate  upon  the  or'<jr,  or  the  certified 
copy  thpref»f,  to  the  effect  thnt  it  has  been  Complied  with.  Upon 
production  of  the  certificatp.  the  prisoner  is  entitled  to  his  dis- 
charge from  imprisonment,  for  any  cause  stated  in  the  return 
to  the  certiorari. 
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S  2048.  Order  ■ub^tituted  for  writ  of  dlaekarffef  ■errlM 
mttd  effect  thereof. 

The  writ  of  discharge  is  abolished.  A  final  order  to  discharge  a 
prisoner,  made  as  prescribed  in  this  article,  may  be  served  in  like 
manner  as  an  injunction  order,  and  when  so  served,  it  may  be 
enforced  in  the  same  manner  as  a  final  judgment  in  a  civil  action, 
except  where  special  provision  for  its  enforcement  is  otherwise 
made  in  this  act.  AVhere  such  an  order  directs  a  discharge,  upon 
giving  bail,  the  service  thereof  is  not  complete  until  service  of  the 
certificate,  or  other  proof  prescribed  by  law,  showing  that  bail  has 
been  given,  as  required  thereby. 

See  M  610  and  1241.  sole. 

I  2049.  E2ii forcing  order  for  dlscharse;  penalty,  ete. 

Obedience  to  a  final  order  to  discharge  a  prisoner,  made  as  pre- 
scribed in  this  article,  may  be  enforced  by  the  court  which,  or  the 
judge  who,  made  the  same,  by  attachment,  as  for  a  neglect  to 
make  a  return  to  a  writ  of  habeas  corpus,  and  with  like  effect. 
A  person  guilty  of  such  disobedience  forfeits,  to  the  prisoner  ag- 
grieved, one  thousand  two  hundred  and  fifty  dollars,  in  addition  to 
the  damages  which  the  latter  sustains. 

S<»otloii  67,   R.  8.,  aoi'd.      See  f  2020.  ante.  stMl  9  2061,  post. 

I  2050.  When  prlaoner  dlaohnrired  not  to  1»e  re-lw- 
prlBonedi  'when   he  may  he. 

A  prisoner,  who  has  been  discharged  by  a  final  order,  made  upon 
a  writ  of  habeas  corpus  or  certiorari,  issued  as  prescribed  in  this 
article,  shall  not  be  again  imprisoned,  restrained,  or  kept  in 
custody,  for  the  same  cause.  But  it  is  not  deemed  to  be  the  same 
cause,  in  either  of  the  following  cases: 

1.  Where  he  has  l)een  discharged  from  a  commitment  on  a 
criminal  charge;  and  is  afterwards  committed  for  the  same 
offence,  by  the  lawful  order  or  other  mandate  of  the  court, 
wherein  he  was  bound  by  recognizauoe  to  appear,  or  In  which  he 
has  been  indicted  or  convicted  for  the  same  offence. 

2.  Where  he  has  been  discharged,  in  a  criminal  cause,  for  de- 
fect of  proof,  or  for  a  material  defect  in  the  commitment;  and  is 
afterwards  arrested  on  sufiicient  proof,  and  committed  by  a  lawfal 
mandate  for  the  same  offence. 

3.  Where  he  has  been  discharged,  in  a  civil  action  t>r  special 
proceeding,  for  an  illegality  in  the  judgment,  final  order,  or  other 
mandate,  as  prescribed  in  this  article:  and  is  afterwards  im- 
prisoned by  virtue  of  a  lawful  judgment,  final  order,  or  other 
mandate,  for  the  same  cause  of  action. 

4.  Where  he  has  been  discharged,  in  a  civil  action  or  special 
proceeding,  from  imprisonment  by  virtue  of  an  order  of  arrest; 
and  is  afterwards  taken  in  execution,  or  other  final  process,  in  the 
same  action  or  special  proceeding,  or  arrested  in  another  action  or 
special  proceeding,  after  the  first  was  discontinued. 

Id.,  s  50. 

I  20S1.  Penalty  for  violating  the  laat  section. 

If  a  court,  or  judge,  or  any  other  person,  in  the  execution  of 
a  judgment,  order,  or  other  mandate,  or  otherwise,  knowingly 
violates,  causes  to  be  violated,  or  assists  in  the  violation  of,  the 
last  section,  he.  or  if  the  act  or  omission  was  that  of  a  court,  each 
member  of  the  court  assenting  thereto,  forfeits,  to  the  prisoner 
aggrieved,  one  thousand  two  hundred  and  fifty  dollars.  He  is  also 
guilty  of  a  misdemeanor;  and,  upon  conviction  thereof,  shall  be 
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punished  by  line,  not  exceeding  one  thousand  dollarB,  or  by  im 
priBunmeut.  uoi  exceeding  »ix  moututf,  ox  u^'  uoth  in  tne  discreuou 
oC  the  court. 
2  R.  S.  663,  I  AO  aud  part  of  S  04. 

{  2062.  14.)  for  concealing  yrtaoncr,  etc.,  to  ii.to1iI  'writ. 

Any  onf*,  huviug  in  his  custody,  or  under  his  power,  u  person 
entitled  to  a  wnt  of  habeas  corpus  or  a  writ  of  certiorari,  as  pre- 
scribed in  this  article,  or  a  person  for  whose  relief  a  writ  of 
hftbeas  coi'pus  or  a  writ  of  certiorari  has  been  duly  issued,  as 
prescribed  in  this  article,  who,  with  intent  to  elnde  the  service  of 
the  writ,  or  to  avoid  the  effect  thereof,  transfers  the  prisoner  to 
the  custody,  or  places  him  tinder  the  power  or  control,  of  another, 
or  conceals  hiin,  or  changes  the  place  of  his  confinement,  is  guilty 
of  a  misdemeanor;  and,  upon  conviction  thereof,  shall  be  punished 
as  soecified  iu  the  last  section. 

Id..  U  01'  ^  &nd  romalndcr  of  64. 

i  S063.   M.J  for  nidlns,   etc. 

A  person  who  knowingly  assists  in  the  violation  of  the  lust  sec- 
tion, is  guilty  of  a  misdemeanor;  and,  upon  conviction  mereof, 
shall  be  punished  as  specified  in  the  last  section  but  one. 

Id..   I  63. 


^ 


I  20G4.  Warrant  to  brflnv  up  prisoner  abovt  toolAir  »•• 
moved. 

Where  it  appears,  by  proof  satisfactory  to  a  court  or  judge, 
authorized  to  grant  either  writ,  that  a  person  is  held  in  unlawful 
confinement  or  custody,  and  that  there  is  a  good  reason  to  believe, 
that  he  will  be  carried  out  of  the  State,  or  suffer  irreparable  injury, 
iiefore  he  can  be  relieved  by  a  writ  of  habeas  coipua  or  o  writ  of 
certiorari;  the  court  or  judge  must  issue  a  warrant,  reciting  the 
facts,  directed  to  a  particular  sheriff,  or  generally  to  any  sheriff  or 
constable,  or  to  a  person  specially  designated  therein;  and  com- 
manding him  to  ta&e,  and,  forthwith  to  bring  before  the  court  or 
judge,  the  prisoner,  to  be  dealt  with  according  to  law.  If  the  war- 
rant is  issued  by  a  court,  it  must  be  under  the  seal  thereof*  it  bj 
a  ju4ge,  it  must  be  under  his  hand. 

I  2068*  Wlien  olfender  to  be  arrested* 

Where  the  proof,  specified  in  the  last  section,  is  also  sufficient 
to  justify  an  arrest  of  the  person  having  the  prisoner  in  his  cus- 
tody, as  for  a  criminal  offence,  committed  in  taking  or  detaining 
him,  the  warrant  must  also  contain  a  direction  to  arrest  that  pe^ 
son,  for  the  offence. 

Id.,  I  66. 


ff  2066;  Bxeentton  of  vrarranti  prooeedlnva  to  relleire 
prisoner. 

The  officer  or  other  person,  to  whom  the  warrant  is  directed  and 
delivered,  must  execute  it  by  bringing  the  orisoner  therein  named, 
snd  also,  if  so  commanded  in  the  warrant,  the  person  who  detains 
him,  before  the  court  or  judge  issuing  it;  and  thereupon  the  per- 
son detaining  the  prisoner  must  make  a  return,  in  like  manner, 
and  the  like  proceedings  must  be  taken,  as  if  a  writ  of  habeas 
corpus  had  been  issued  in  the  first  instance. 

M.,  I  67.  5JJ 
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1  2057.  Id«|  proceedlnft-M  to  pnttlsh  offender. 

If  the  person,  having  the  prisoner  in  his  custody,  is  brought 
oefore  the  court  or  judge,  as  for  a  criminal  ofteuce,  he  is  entitled 
to  bo  examined,  and  must  be  committed,  bailed,  or  discharged,  by 
tlie  court  or  judge,  aft  ia  any  criminal  case  of  the  same  nature^ 

2  R.  &  6C8,  f  68. 

{  80{^  Wben.  appeal  autr  be  taken  in  cnBea  nnder  tUa 
urtlcle. 

An  npDeal  may  be  taken  from  an  order  refusing  to  grant  a 
writ  of  nabeas  corpus,  or  a  writ  of  certiorari,  as  prescribed  in 
this  article,  or  from  a  final  order,  made  upon  the  return  of  sacha 
vrrit,  to  discharge  or  renmnd  a  ];>ri8oner,  or  to  dismiss  the  proceed- 
ings.     Where  the  final  order  is  made,  to  discharge  a  prisoner, 
upon    his    giving    bail,    an    appeal    therefrom    may    be   taken, 
before  bail    is    given;    but  where  the  appeal  is  taken  by  the 
people,  the  discharge  of  the  prisoner  upon  bail  shall  not  be  etayed 
thereby.    An  appeal  does  not  lie,  from  an  order  of  the  court  or 
judge,  before  which  or  whom  the  writ  is  made  retarnable»  except 
OS  prescribed  in  this  section* 

Substituted  for  Id.,  I  6A. 

I  2050.  Id.  I  br  people. 

An  appeal  from  a  final  order,  discharging  a  prisoner  committed 
upon  a  criminal  accusation,  or  from  the  £,lfirmun<re  of  such  an 
order,  may  be  taken,  in  the  name  of  the  people,  by  the  attorney- 
general  or  the  district-attorney. 

SulwUtated  for  id.,  U  70  and  71.    8e«  ||  1866-1361.  ante;  |  2121.  poet. 

S  2000.  PrisoAer  •w'hio  appeal*  may  be  adnaltted  to  balL 

Where  a  prisoner,  who  strands  charged,  upon  a  criminal  accusa- 
tion, with  a  bailable  offence,  has  perfected,  or  intends  to  take,  an 
appeal  from  a  final  order  dismissing  the  proceedings,  remandins 
him,  or  otherwise  refusing  to  discharge  him,  made  as  prescribed 
in  this  article,  the  court  or  judge,  upon  his  application,  either 
before  or  after  the  final  order,  must,  upon  such  notice  to  the 
district-attorney  as  the  court  or  judge  thinks  proper,  make  an 
order,  fixing  ^he  sum  in  which  the  applicant  shall  be  admitted  to 
boil,  pending  the  appeal;  and  thereupon,  when  his  appeal  is  per- 
fected, he  must  be  admitted  to  bail  accordingly. 

L.  1878,  ch.  068,  inrt  of  f  1  (9  Edm.  704). 


I  2061.  [Aia*d,  1896.]    Id.|  recovnlsance^  etc. 

The  recognizance  for  that  purpose  must  be  conditioned,  that  the 
prisoner  will  appear,  at  a  term  of  the  appellate  division  of  tbe 
supreme  court  to  be  held  at  a  time  and  place  s'esignated  in  tbe 
order,  and  abide  by  and  perform  the  judgment  of*  order  of  tbe 
appellate  court.  It  must  oe  taken  and  approved  by  a  justice  of 
the  supreme  court,  or  by  the  court  or  judge  from  whose  order 
the  appeal  is  taken,  or  by  the  county  judge  of  the  county  in  which 
the  order  was  mnde.  In  nil  other  respects,  the  proceedings  pre  tbe 
same  as  prescribed  in  this  rrticle,  where  it  appesrs.  upon  the  n- 
turn  of  a  writ  of  certiorari*  that  the  prisoner  is  entitled  to  be 
admitted  to  bail. 

Id.,  part  of  I  1:  L.  1806.  cb.  946. 


•  So  In  tbe  original. 
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I  20e2.    [Am'd,  1S06.]     Id.|  om  appeal  to  court  of  appeals. 

Where  a  priaoner,  who  stands  charged  with  an  offence,  specihed 
in  the  last  section,  has  perfected  an  appeal,  to  the  court  of  appeals, 
xiuni  a  tinal  oruer  of  the  supreme  court,  affirming  an  order  re- 
fusing his-  discharge,  or  reversing  an  order  granting  his  discharge; 
the  court,  from  whose  order  the  appeal  is  taken,  or  a  judge 
thereof,  must,  upon  his  application,  admit  him  to  bail,  as  pre- 
scribed in  the  last  section;  except  that  the  recognizance  must  be 
conditioned  to  appear,  at  a  term  of  the  appellate  division  of  the 
supreme  court  from  which  the  appeal  is  taken,  to  abide  by  aud 
perform  its  judgment  or  order,  made  after  the  determination  of 
the  appeal, 

L.  1873,  ch.  663,  part  o<  |  1,  am'd;  L.  1886.  ch.  946. 

I  a06S.  Coatody  of  prisoaer  until  ke  slvea  ball. 

Where  the  sum,  in  which  a  prisoner  shall  be  admitted  to  bail, 
has  been  fixed,  as  prescribed  in  either  of  the  last  two  sections,  he 
must  remain  in  the  custody  of  the  sheriff  of  the  county  in  which 
he  then  is,  until  he  is  admitted  to  bail,  as  therein  prescribed:  or, 
if  he  does  not  give  the  requisite  bail,  until  the  lime  to  appeal  has 
expired  or  the  appeal  is  disposed  of,  and  the  further  direction  of 
the  court,  made  thereupon. 

Remainder  of  lame  eectlon,  am'd. 

I  2004.  [Am'a,  1806.1  ReeoflTitlmance  -ralld  for  adlowned 
terms. 

Where  no  order  or  other  direction  of  the  court,  relating  to  the 
disposition  of  the  prisoner,  is  made  at  the  term  specified  in  a 
recognizance,  given  as  prescribed  in  section  2061  or  section  2062  of 
this  act,  the  matter  is  deemed  adjourned,  without  an  order  to  that 
effect,  to  the  next  term  of  the  appellate  division  of  the  supreme 
court,  to  be  held  in  the  same  department;  and  thereafter  to  each 
successive  term,  until  sucn  an  order  or  direction  is  made.  The 
prisoner  is  bound  to  attend  at  each  successive  term  of  the  appel- 
late division;  and  the  recognizance  is  valid  for  his  attendance 
accordingly,  without  any  notice  or  other  formal  proceedings. 

L.  1895,  ell.  946. 

I  2065.  Penalty  for  refnslnff  eopT  of  process^  ete. 

An  officer  or  other  person,  who  detains  any  one  by  virtue  of  a 
mandate,  or  other  written  authority,  must  upon  reasonable  de- 
mand, and  tender  of  his  fees,  deliver  a  copy  thereof  to  any  person 
who  applies  therefor,  for  the  purpose  of  procuring  a  writ  of 
habeas  corpus  or  a  writ  of  certiorari,  in  behalf  of  the  prisoner.  If 
be  knowingly  refuses  so  to  do,  he  forfeits  two  hundred  dollars  to 
the  prisoner. 

Section  72,  R.  S..  ain*d. 

I  2000.  Applloatloa  of  till*  artlole  to  other  writs  of 
ha1»eaa  oo^^as. 

Except  as  otherwise  expressly  prescribed  by  statute,  the  pro- 
visions of  this  article  apply  to  and  regulrte  the  proceeding9  upon 
every  common  law  or  statutory  writ  of  habeas  corpus,  as  far  as 
they  are  applicable;  and  the  authority  of  a  court  or  a  judge,  to 
grant  such  a  writ,  or  to  proceed  thereupon,  by  statute  or  the  com- 
mon law,  must  be  exercised  in  conformity  to  this  article,  in  woj 
case  therein  provided  for. 

Secttons  78  Dod  76,  B.  S. 
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article:  fourth. 

The  writ  of  mandamus. 

Sec.   2007.  Kinds  of  writ;    how   alteriiativo   writ  granted. 

2068.  When   writ  graiite<1   at   tipfcial    term. 

2069.  Id. ;   at   term  of   the  appellate  division  of  thp  suprane  court. 

2070.  When   peremptory   maudamuH   to   la»iue  in   first   instance. 

2071.  Alternative  writ ;  how  HerveU. 

2072.  Writ:   how  returnable. 

2073.  Return  or  demurrer  to  first  writ. 

2074.  Return ;  how  mado. 
2079.  Motion  to  net  aside  writ. 

2076.  Contents  of  alternative  writ;  demurrer  thereto. 

2077.  Form  and  contents  of  return. 

2078.  Further  ^sturn  cannot  be  compelkHl ;  demurrer  to  return. 

2079.  Issue  of  fact ;   when  it  arlseH. 

2080.  Application  of  certain   proTislons  of  chapter  sixth. 

2081.  Service   of   notice   of   filing   return   and   demurrer. 

2082.  Subsequent  procce<Ungs  the  same  as  in  an  action. 

2083.  Issue  of  fact;   how   triable. 

2084.  Id.;   where   triable. 

2085.  Issue    of    law    upon    general    term    mandamus;    how    and    where 

triable. 

2086.  Costs. 

2087.  Apiieals. 

2088.  When   relator  to  recover  damages. 

2089.  Stay  of  proceedings;  enlargement  of  time. 

2090.  Fine  in  certain  cases. 

i  a067.  [Am'd,  1818.]  KinAm  of  wrftt|.  how  Alternatlre 
irrit  vranted. 

A  writ  of  maudamus  is  either  alteruative  or  peremptory.  Tbe 
alternative  writ  may  be  granted  upon  an  affidavit,  or  other  writ- 
ten proof,  showing  a  proper  case  therefor.  Previous  notiee  of 
the  application  must  be  given  to  a  judge  of  the  court,  or  to 
the  corporation  board,  or  other  body,  officer,  or  other  person  to 
which  or  to  whom  it  is  directed. 

Am'd  L.  1913,  ch.    674.      In  efTect  Sept.   1,  1913. 

i  2068.  [Am'd,  1886.]  lichen  writ  granted  at  specfal 
term. 

Except  where  special  provision  therefor  is  otherwise  made  in 
this  article,  a  writ  of  mandamus  can  be  granted  only  at  a  special 
term  of  the  supreme  court,  held  within  the  judicial  district,  era- 
bracing  the  county,  wherein  an  issue  of  fact,  joined  upon  an 
alternative  writ  of  mandamus,  is  triable,  as  prescribed  in  this 
article. 

L.   1895,   ch.   946. 

i  2068.  [Am'd,  1S8B.1  Id.|  at  term  of  the  appellate  dlri- 
•ion  of  the  siaprenie  eoart. 

A  writ  of  mandamus  may  be  granted,  at  a  term  of  the  appellate 
division  of  the  supreme  court  only,  directed  generally  to  any 
judge  holding,  or  to  hold,  a  special  term  of  the  same  court,  or 
directed  to  one  or  more  judges  of  the  same  court  named  therein, 
in  any  case  where  such  a  writ  may  be  issued  out  of  the  supreme 
court,  directed  to  any  other  court,  or  to  a  judge  thereof.  Such  a 
writ  can  he  granted  only  at  a  term  of  the  appellate  division  of 
the  judicial  department  embracing  the  county,  wherein  the  actiou 
is  triable,  or  the  special  proceeding  is  brought,  in  the  course  of 
which  the  matter  sought  to  be  enforced  b^  the  mandamus 
originated,  unless  that  term  is  not  in  session;  in  which  case,  it 
may  be  granted  at  a  term  of  the  apt)ellate  division  of  an  adjoin* 
ing  judicial    department. 

L.   1873.  ch.   70.   part  of  |   1    (9  Edm.  576);   L.   189S.  ch.  Me. 
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i  a070.  [Am'dy  1885.]  Wli«a  peremptory  maadamea  to 
Issve  la   llret  Instaace. 

A  peremptory  writ  of  mandamus  may  be  issiled,  in  the  first 
instance,  where  the  applicant's  right  to  the  mandamus  depends 
only  upon  questions  of  law,  and  notice  of  the  application'  has 
been  given  to  a  judge  of  the  court,  or  to  the  corporation,  board, 
or  other  body,  officer,  or  other  person,  to  which  or  to  whom  it 
is  directed.  The  notice  must  be  served,  at  least  eight  days  be- 
fore the  application  is  heard;  unless  a  shorter  time  is  prescribed 
by  an  order  to  show  cause,  made,  where  the  application  is  to  the 
special  term,  by  the  court,  or  a  judge  thereof;  or  where  the 
application  is  to  the  appellate  division,  by  the  appellate  divjsion, 
or  a  justice  of  the  appellate  division  of  that  judicial  department. 
In  such  a  case  the  application  must  be  founded  upon  affidavits, 
or  other  written  proofs,  a  copy  of  which  must  be  served  with  the 
notice,  or  order  to  show  cause.  Where  the  court,  board  or  other 
body  to  be  served,  consists  of  three  or  more  members,  the  notice 
or  order  to  show  cause,  and  the  papers  upon  which  the  applica- 
tion is  to  be  made,  may  be  served,  as  prescribed  in  the  next 
section  for  service  of  an  alternative  writ  of  mandamus.  Except 
as  prescribed  in  this  section,  or  by  special  provision  of  law,  a 
peremptory  mandamus  cannot  be  issued,  until  an  alternative 
mandamus  has  been  issued  and  duly  served,  and  the  return  day 
thereof  has  elapsed. 

L.   1805,  ch.  946. 

i  2071.  Alteraative  writ;  how  eerTed. 

An  alternative  writ  of  mandamus  must  be  served,  by  showing 
the  original  writ,  and  delivering  a  copy  thereof,  to  the  person  to 
be  served.  "Where  it  is  directed  to  a  court,  or  to  the  judge  or 
judges  of  a  court,  it  must  be  served,  either  in  term  time  or 
in  vacation,  upon  the  judge  or  judges  of  the  court;  except  that, 
where  the  c»ourt  consists  of  three  or  more  judges,  service  upon 
a  majority  of  them  is  sufficient.  Where  it  is  to  be  served  upon 
a  board  or  body,  other  than  a  Corporation,  service  must  be  made 
upon  a  majority  of  the  members  thereof,  unless  the  board  or 
body  was  created  by  law,  and  has  a  chairman  or  other  presidinpr 
officer,  appointed  pursuant  to  law;  in  which  case,  service  upon 
him  is  sufficient.  Where  the  writ  is  to  be  served  upon  a  cor- 
poration, service  thereof  may  be  made  upon  any  officer,  upon 
whom  a  summons,  issued  out  of  the  supreme  court,  may  be 
served.  Where  one  or  more  of  the  persons,  upon  whom  to  make 
MTvice,  as  prescribed  in  this  section,  cannot,  after  due  diligence, 
be  found,  the  exhibition  of  the  original  writ  may  be  dispensed 
with,  and  service  may  be  made  upon  him  or  them,  as  prescribed 
by  law  for  the  service  of  a  summons,  issued  out  of  the  supreme 
court. 

I  2072.  [Am'd,  1896.]     WHt;  how  retaraable. 

An  alternative  writ  must  be  made  returnable  twenty  days 
after  the  service  thereof,  at  the  office  of  the  clerk  of  the  county, 
designated  therein,  in  which  an  issue  of  fact 'joined  thereupon  is 
triable.  A  peremptory  writ  must  be  made  returnable  at  a  special 
terra  or  a  term  of  the  appellate  division  of  the  supreme  court, 
designated  therein,  to  which  application  for  the  alternative  writ 
Jiight  have  been  made. 

L.   1895.   ch.   046. 
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i  <0T8«  Return  or  <leiii«rrer  to  flrst  writ. 

Where  the  first  writ  of  mandamus  has  been  dnlj  serred,  t 
return  must  be  made  to  the  same,  as  therein  requixed,  unless  it 
is  an  alternative  writ,  and  a  demurrer  thereto  is  taken.  Is 
default  of  a  return,  the  person  or  persons,  upon  whom  the  writ 
was  served,  may  be  punished,  upon  the  application  of  the  people, 
or  of  the  relator,  for  a  contempt  of  court. 

2  R.  8.  &8d,  I  54  (2  Edm.  606),  am*d.    See  |  2076,  post 

i  2074.  [Am'd,   1805.]    Return,  how  nuUle. 

The  return  to  an  alternative  writ  of  mandamus  must  be  annexed 
to  a  copy  of  the  writ;  and  must  be  filed,  in  the  office  of  the  dork, 
where  it  is  returnable,  within  the  time  specified  in  the  writ.  The 
return  to  a  peremptory  writ  of  mandamus  must  be  likewise 
annexed  to  a  copy  thereof;  and  must,  before  the  expiration  of 
the  first  day  of  the  term  at  which  it  is  returnable,  be  either 
delivered  in  open  court,  or  filed  in  the  office  of  the  clerk  oC  the 
county  wherein  the  term  is  to  be  held. 

L.  1896.   ch.  946.  See  ff  2072  and  2078,  ante. 

I  20T5.  Motion  to  set  aside  writ. 

An  alternative  writ  of  mandamus  cannot  be  auashed  or  set 
aside  upon  motion,  for  any  matter  involving  tne  merits.  A 
moition  to  set  aside  such  a  writ,  for  any  other  cause,  or  to  set 
aside  or  quash  a  peremptory  writ  of  mandamus,  or  to  set  aside 
the  service  of  either  writ,  must  be  made  at  a  term,  whereat  the 
writ  might  have  been  granted. 

I  2076.  Content*  of  alternative  wrlt|  demurrer  thereto. 

The  statement,  contained  in  an  alternative  writ  of  mandamus, 
of  the  facts  constituting  the  grievance,  to  redress  which  it  is 
issued:  the  joinder  therein  of  two  or  more  such  grievances;  and 
the  command  of  the  writ,  are  subject  to  the  provisions  of  chapter 
sixth  of  this  act,  respecting  the  statement,  in  a  complaint,  of  the 
facts  constituting  a  cause  of  action;  the  joinder  therein  of  two 
or  more  causes  of  action;  and  the  demand  of  judgment  thereupon. 
The  person,  upon  whom  the  writ  is  served,  instead  of  making 
a  return  thereto,  may  file  in  the  office  where  the  writ  is  return* 
able,  a  demurrer  to  the  writ;  or  he  may  file  a  demurrer  to  s 
complete  statement  of  facts  contained  in  the  writ,  as  constituting 
a  separate  grievance,  and  make  a  return  to  the  remainder  of  the 
writ.  A  demurrer  may  be  thus  taken,  in  a  case  where  a  defend- 
ant may  demur  to  a  complaint,  or  to  a  cause  of  action  separately 
stated  In  a  complaint,  as  prescribed  in  chapter  sixth  of  this  act; 
and  it  must  be  in  like  form. 

I  207T.  Form  and  contents  of  retnni* 

The  provisions  of  chapter  sixth  of  this  act,  relating  to  the  form 
and  contents  of  an  answer,  containing  denials  and  allegations 
of  new  matter,  except  those  provisions  which  relate  to  the 
verification  of  an  answer,  and  to  a  counterclaim  contained 
therein,  apply  to  a  return  to  an  alternative  writ  of  mandamos. 
showing  cause  against  obeying  the  command  of  the  writ.  For 
the  purpose  of  the  application,  each  complete  statement  of  facts, 
•ssigning  a  cause  why  the  command  of  the  writ  ouclit  no^  ^ 
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e>e  obeyed,  is  regarded  m  a  neyarate  defence*  aad  muat  be  Bepa- 
rately  stated,  and  nombered. 
See  H  498,  4fiO.  600  and  fOT,  aote. 

I  80T8.  FurtUer  r«tiurn  cASMot  be  com  veiled  I  demnrrev 
to  ret  an. 

A  per!»ou,  who  has  made  a  retnrn  to  an  alternative  mandamus 
cannot  be  compelled  to  make  a  farther  return.  The  people,  or 
the  relator,  may  demur  to  the  return,  or  to  any  complete  state^ 
meut  of  facts,  therein  separately  assigned  as  a  cause  for  disobey- 
ing the  command  of  the  writ,  on  the  ground  that  the  same  is 
insufiBcient  in  law,  upon  the  face  thereof. 

I  20T9.  Ia«ve  of  facty  nrhen  it  Arl«e«* 

An  issue  of  fact  arises  upon  a  denial,  contained  in  the  return, 
uf  a  material  allegation  of  the  writ,  or  upon  a  material  allegation 
of  new  matter,  contained  in  a  return;  unless  a  demurrer  thereto 
is  taken.  Where  the  people  or  the  relator  demur  to  a  complete 
statement  of  facts,  separately  assigned  as  cause  for  disobc^ng 
the  command  of  the  writ,  an  issue  of  fact  arises,  wil^  respect 
to  the  remainder  of  the  return. 

See  f  964,  ante. 

i  206O.  Application  of  certain  provisions  of  ehapto* 
•IxtM. 

Oral  pleadings  upon  a  writ  of  mandamus  are  abolished,  and 
QO  pleadings  are  allowed,  except  as  prescribed  in  the  foregoing 
sections  of  this  article.  The  provisions  of  title  second  of  chapter 
sixth  of  this  act  apply  to  the  writ  and  the  return;  except  fhat  it 
is  not  necessary  to  serve  a  copy  of  either,  upon  the  attorney 
for  the  adverse  party,  or  to  verify  either,  and  that  neither  can 
be  amended,  without  special  application  to  the  court,  or  stricken 
irat  as  sham. 

I  2081.  Serrice  of  notice  of  illlnv  return,  and  demnrrer. 

Where  a  return  to  an  alternative  writ  of  mandamus  has  beexl 
filed,  the  attorney  for  the  defendant  making  it  must  serve,  upon 
the  attorney  for  the  people  or  the  relator,  a  notice  of  the  filing 
thereof.  Where  the  people  or  the  relator  demur  to  the  return, 
or  to  a  nart  thereof,  a  copy  of  the  demurrer  must  be  served  upon 
the  attorney  for  the  defendant,  within  twenty  days  after  th^ 
service  of  such  a  notice.  Where  the  defendant  demurs  to  the 
writ,  or  to  a  part  thereof,  a  copy  of  the  demurrer  must  be  served 
upon  the  attorney  for  the  people  or  the  relator,  within  the  tim^ 
pracribed  by  law  for  filing  It. 

I  20S2.  Snbseanent  proceedlngrs  the  same  aa  In  an  action* 

Except  as  otherwise  expressly  prescribed  in  this  net.  the  pro 
ceedings  after  issue  is  joined,  upon  the  facts  or  upon  the  law.  are, 
in  all  respects,  the  same  as  in  action:  and  in  each  provision  of 
this  act.  relating  to  the  proceedings  in  an  action,  apply  thereto. 
For  the  purpose  of  the  application,  the  writ,  the  return,  and  the 
demnrrer  are  deemed  to  be  nlesdinirs  in  sn  action:  and  the  final 
order  is  deemed  to  be  a  final  judgment,  and  may  be  entered  and 
docketed,  and  enforced,  with  respect  to  such  nar+s  thereof  as  are 
not  enforced  by  a  peremptory  mandamus,  as  a  final  judgment  in 
ki  todoB.      But  before  the  final  order  can  be  docketed,  or  urn 
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executiou  issued  thcreupoii,  un  enroilmcut  uiust  be  filed  thereupon, 
as  a  judgment-roll  iu  an  action,  i^'or  that  purpose,  liie  clerk  mtwt 
attach  together  and  file  in  his  otfice,  a  certihed  copy  of  the  fintd 
order;  the  writ  and  the  return,  or  copies  thereof;  together  witb 
the  same  papers,  which  are  required  by  law  to  be  incorporated 
into  a  judgment-roll  in  an  action.  Where  the  final  order  is  in 
fayor  of  the  people  or  the  relator,  it  must  award  a  peremptoiy 
mandamus,  to  be  forthwith,  issued. 
2  R.  8.  686,  I  55  and  purt  of  S  07  (2  Kdm.  606);  Go.  Proc..  I  471. 

g  2068.  Issue  of  fact)  how  triable. 

An  issue  of  fact,  joiued  upon  an  alternative  writ  of  mandazntu, 
must  be  tried  by  a  jury,  as  if  it  was  an  issue  joined  in  an  action 
specified  in  section  Dt>8  of  this  act;  unless  a  jury  trial  is  waived* 
or  a  reference  is  directed  by  consent  of  parties.  Where  the  writ 
was  issued  upon  the  relation  of  a  private  person,  the  relator  or 
the  defendant  is  entitled  to  a  verdict,  report  or  decision,  where 
he  would  be  entitled  thereto,  if  the  issue  was  joined  in  an  action, 
brought  by  the  relator  against  the  defendant,  to  recover  dam- 
ages for  making  a  false  return. 

I  2084.    [Am'd,  18»S.]    Id.)   wbere  triable. 

An  issue  of  fact,  joined  upon  an  alternative  writ  of  mandamiit, 
granted  at  a  special  term  of  the  supreme  court,  is  triable  in  the 
county,  wherein  it  is  alleged  in  the  writ,  that  the  materia!  facts 
took  place,  unless  the  court  directs  it  to  be  tried  elsewhere.  An 
issue  of  fact,  joined  upon  an  alternative  writ  of  mandamos, 
granted  at  a  term  of  the  appellate  division  of  the  supreme  court, 
is  triable  in  the  county,  which  determines  the  judicial  department 
wherein  the  application  for  the  writ  must  be  made;  unless  the 
appellate  division  directs  it  to  be  tried  in  another  county  of  the 
same  judicial  department.  Upon  the  trial  of  an  Issue  of  fact 
joined  upon  an  alternative  writ  of  mandamus,  the  verdict,  report 
or  decision  must  be  returned  to,  and  the  final  order  thereupon 
must  be  made  by,  the  appellate  division  or  tlis  special  term,  at 
the  case  requires. 

L.  1886,  ch.  M6. 

I  206S.  [Am'dy  18d5.]  Issue  of  law  upon  ffeaeral  tens* 
■ui.ttda.in«s|  bovr  and  wbere  triable* 

An  issue  of  law,  joined  upon  an  alternative  writ  of  mandamus, 
granted  by  the  appellate  division,  must  be  tried,  and  the  final 
order  thereupon  must  be  made,  by  the  appellate  division. 

L.    1886.   ch.  846. 

I  208<{.    [Am'd,   1N99.]    Costs. 

Where  an  alternative  writ  of  mandamus  has  been  issued,  costs 
may  ]»e  awurdinl,  us  in  an  action;  except  that,  upon  makin»r  a 
final  order,  the  costs  are  in  the  discretion  of  the  court.  Where  an 
application  for  a  peremptory  writ  of  mandamus  is  granted  or 
denied,  without  a  previous  alternative  mandamus,  costs  not  ex 
ceeding  fifty  dollars  and  diabursempnts,  may  be  awarded  to  either 
party,  as  upon  a  motion. 
-«  ^l^'i^^Li..'*  (*Edm.fii9);  L.  1854,eh.  2TO,|8  (4Edtii.tt2);  L.  188S.  oh.  «7.  Is 

*   2087.   rAm'd,  1896,  191  S.I    Appeals. 

An  appeal  from  an  order  granting  a  peremptory  writ  of  man- 
damus,  where   an   alfornative   writ   of  mandamus   was  not  pre- 

*  Sk>  in  thp  originsL 
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Tiousiy  issued,  and  an  api)eal  from  an  order  granting  or  denying 
an  application  for  an  alteruatiye  writ  of  mandamus,  must  be 
taken  as  from  a  final  order  made  in  a  special  proceeding.  An 
appeal  from  a  final  order  made  upon  an  alternative  mandamus, 
mast  be  taken  as  an  appeal  from  a  judgment;  and  each  pro- 
vision of  law,  relating  to  an  appeal  from  a  judgment,  either  to 
the  appellate  division  or  to  the  court  of  appeals,  is  applicable 
thereto.  But  where  an  appeal  is  taken,  as  prescribed  in  this 
section,  from  an  order  of  the  appellate  division,  granting  a 
peremptory  mandamus,  made  upon  an  original  application,  or 
from  a  final  order,  made  upon  an  alternative  mandamus,  granted 
at  the  appellate  division,  the  execution  of  the  order  appealed 
from  shall  not  be  stayed,  except  by  the  order  of  the  same  ap- 
pellate division,  made  upon  such  terms,  as  to  security  or  other* 
wise,  as  justice  requires. 

L.  1859,  ch.  174.  I  3  (4  Rdm.  683) ;  L.  1854,  ch.  270.  |  1  (4  Edm.  M2\ 
am'd;  U  1895,  ch.  046;  L.  1013.  ch.     674.      In  efTeet  Sopt.   1,   1013. 

i  2088.   [Am'd,1918.1      Wliea  relator  to  recover  dama^tes. 

Where  a  return  has  been  made  to  an  alternative  writ  of  man- 
damus, iKKued  uiK)n  the  relation  of  a  private  person,  the  court, 
upon  making  a  final  order  for  a  peremptory  mandamus,  must 
also,  except  where  said  writ  is  directed  to  a  state  officer  or 
officers,  or  an  officer  or  officers  of  a  municipal  or  privato  cor- 
poration, if  the  relator  so  elects,  award  to  the  relator,  against 
the  defendant  who  made  the  return,  the  same  damages,  if  any, 
which  the  relator  might  recover,  in  an  action  against  tHat  de- 
fendant, for  a  false  return.  The  relator  may  require  his  dam- 
ages where  entitled  thereto  as  aforesaid,  to  be  assessed  upon 
the  trial  of  nn  issue  of  fact,  if  the  verdict,  report,  or  decision 
is  in  his  favor.  Such  un  assessment  of  damages  bars  i;n  action 
for  a  false  return. 

2  B.  S.  587.  ti  67  and  58  (2  Edm.  608).  am'd;  L.  1013.  clt.  B74.  In 
effect  Sept.  1,   1913. 

I  2080.  [Am'd,  1896.]  Stay  to  proceedlnar")  enlargement 
of  time. 

The  proceedings  upon  a  writ  of  mandamus,  granted  at  a  special* 
term,  may  be  stayed,  and  the  time  for  making  a  return,  or  for 
doing  any  other  act  thereupon,  as  prescribed  in  this  article,  may 
be  enlarged,  as  in  an  action,  by  an  order  made  by  a  judge  of 
the  court,  but  not  by  any  other  officer.  Where  the  writ  was 
granted  at  a  term  of  the  appellate  division,  an  order  staying  thf 
proceedings,  or  enlarging  the  time  to  make  a  return,  can  be  made, 
only  by  a  justice  of  the  appellate  divisicm  of  the  same  depart- 
enmt;  and  where  notice  has  been  given  of  an  application  for  a 
mandamus  at  a  term  of  the  appellate  division  of  the  supreme 
court,  or  an  order  has  been  made  to  show  cause,  at  such  term, 
why  a  mandamus  should  not  issue,  a  stay  of  proceedings  shall 
not  be  granted,  before  the  hearing,  by  any  court  or  judge. 

Id.,  I  59.  amM.     See  L.  of  1873,  I  3;  L.   1805.  cb.  046. 

i  2B090.  Fine  in  certain  cases* 

Where  a  final  order  awards  a  peremptory  mandamus,  directed 
to  a  public  officer,  board  or  other  body,  commanding  him  or  them 
to  perform  a  public  duty,  enjoined  upon  him  or  them  by  a  special 
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provMion  of  law,  if  it  appears  to  the  court,  that  the  officer,  or 
one  or  more  members  of  the  board  or  body,  have,  without  jiut 
excuse,  refused  or  neglected  to  perform  the  duty  so  enjoined,  the 
court,  besides  awarding  to  the  relator  his  damages  and  costs,  ^ 
prescribed  in  this  article,  may,  iu  the  same  order,  impose  a  iine, 
not  exceeding  two  hundred  and  fifty  dollars,  upon  the  officer,  or 
ui)on  each  member  of  the  board,  who  has  so  refused  or  neglected. 
1  he  fine,  when  collected,  must  be  paid  into  the  treasury  of  tbe 
8tate;  and  the  payment  thereof  bars  any  action  for  a  penalty, 
incurred  by  the  person  so  fined,  by  reason  of  his  refusal  x 
neglect  to  perform  the  duty  so  enjoined^ 
2  R.  &  587,  f  00,  amU 
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AATICLB  FIFTB- 

The  wru  of  prohMtum 

■te.  M^l.  Kiadi  of  writ;  bow  granted. 

2002.  KViien  writ  granted  at  special  term. 

2096.  Id.;  by  tbe  appellate  division  of  the  sapreme  coart. 
aOM    AltematlTe  wilt  mnst  Issue  first;  its  contests. 
aUtf5.  Id.;  when  retnmable;  haw  served. 

2006.  Absolute  writ  issues,   unless  return  made. 

2097.  liBgal  objections,  how  taken;  motion  to  quash  or  set  aside  wrll» 
2006.  Becom  hj  party;  proceedings  when  he  adopts  judge's  return. 
2U60.  Proceedings  after  return;   trial  by  Jury. 

2100.  Final  oroer;  ousts. 

2101.  Appeals. 

aiOGfi.  Stay  of  proceedings;   enlargement  of  time 

i  :£0»1.   LAm'd»  li»l».l      Kludn  of  wrltf  how   grknte^, 

A   writ  uf  protiibitiun  is  cMther  alteruutivo  or  absolute.     The 

alternative    writ    may    be   granted    upon    an    affidavit,    or    other 

written  proof,  showing  a  proper  cat>e  therefor.     Previons  notice 

of  the  application  niunt  be  given  to  a  judge  of  the  court,  or  to 

the   corporation   board,   or   other   body,   officer,   or  other   person 

to  which  or  to  whom  it  is  directed. 

2  B.   8.   S87,  I  61    (2  Edm.   G09),   amM.     See   f  2007,   ante.     Am'd.  L. 
1913,  ch.    ffTS.      In  effect  Sept.  1.   1013. 


I  aOOS*  "Wlien  ^rlt  ^nuated  at  upeelal  terw^ 

Kxcept  where  especial  provision  therefor  is  otherwise  made  in 
this  article,  an  alternative  writ  of  prohibition  can  be  granted 
only  at  a  special  term  of  the  court.  In  the  supreme  court,  the 
dpecial  term  must  be  one  held  within  the  judicial  district,  em- 
bracing the  county,  wherein  tne  action  is  triable,  or  the  special 
proceeding  is  brought,  in  the  course  of  which  the  matter,  sought 
to  be  prohibited  by  the  writ,  originated. 

L.  1873,  ch.  70,  i  1;  see  S  200S,  ante. 

S  2083.    [Ana'd,   189S.]      Id.|   by   the   appellate   division    of 
the  anpreitte  coort. 

An  alternative  writ  of  prohibition  may  be  granted  at  a  term 
of  the  appellate  division  of  the  supreme  court  only,  directed  gen- 
erally to  any  judge  holding,  or  to  hold,  a  specfal  term  of  the  same 
court,  or  directed  to  one  or  more  judges  of  the  same  court, 
named  therein,  in  any  case  where  such  a  writ  may  be  issued  out 
of  the  supreme  court,  directed  to  any  other  court,  or  to  a  judge 
thereof.  Such  a  writ  can  be  granted  only  at  the  term  of  the 
appellate  division  oi  the  judicial  department,  embracing  the 
county,  wherein  the  action  is  triable,  or  the  special  proceeding 
is  brought,  in  the  course  of  which  the  matter,  sought  to  be  pro- 
hibittKl  by  the  writ,  originated,  unless  a  term  of  the  appellate 
division  of  said  department  is  not  in  session;  in  wiiich  case,  it 
may  be  irranted  at  a  term  of  the  appellate  division  in  an  adjoin- 
ing judicial  department. 

U  1873.  ch.  70,  i  1,  am'd;  L,   ISOC.  ch.  946.     Sve  1  2069,  anto. 


I  90M.  Alteraatlve   writ   lunnt  lanne   flrnti   Itn  contents. 

except  as  otherwise  specially  prescribed  by  law,  on  absolute 
writ  of  prohibition  cannot  be  issued,  fntil  an  alternative  wnt 
has  been  issued  and  duly  served,  and  the  return  day  thereof  li.is 
ftiapfl>ed.     The  alternative  writ  must  be  directed  to  the  court  iu 
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which,  or  to  the  judge  before  whom»  and  also  to  the  party  In 
whose  favor,  the  yroeeedings  to  be  restrained  were  taken,  or  an 
about  to  be  taken.  Xt  must  command  tiie  court  or  judge,  and  alsc 
the  party,  to  desist  and  refrain  from  any  further  proceedings  id 
the  action  or  special  proceed mg,  or  with  respect  to  the  partjcular 
matter  or  thing  described  therein,  as  the  case  may  l)c,  until  the 
further  direction  o.f  the  court  issuing  the  writ;  and  also  to  show 
cause,  at  the  time  when,  and  the  place  where,  the  writ  is  made 
returiiablo,  why  they  should  not  be  absolutely  restrained  from  any 
further  proceedings  in  that  action,  special  proceeding,  or  matter. 
The  writ  need  not  contain  any  statement  of  the  facts  or  legal 
objections,  upon  which  the  relator  founds  hia  claim  to  relief. 
L.  1873,   cfa.  70,  8  61,   Id  part.    See  f  2076,  ante. 

I  2095.   [Am*d,  1895.]    Id.|   irhea  retarnAblei  how  scrrc-d 

The  writ  must  be  made  returnable,  either  forthwith  or  at  a 
day  certain,  before  the  term  which  granted  it.  or  upon  Uie  first 
day  of  a  future  term,  therein  specified,  at  which  application  for 
the  writ  might  have  been  made.  Where  it  is  granted  at  a  tem 
of  the  appellate  division  in  a  judicial  department,  adjoining  that 
wherein  the  matter  originated,  it  may,  in  the  discretion  of  the 
court,  be  made  returnable  at  a  term  of  the  appellate  division  of 
either  department.  The  writ  must  be  served  on  the  court  or 
judge,  and  also  upon  the  party,  as  prescribed  by  law  for  the  serr- 
ice  of  an  alternative  writ  of  mandamua.  A  oopy  of  the  papers, 
upon  which  it  was  granted,  must  be  delivered  with  each  copy  of 
the  writ. 

See  Id.,  II  61,  aod  L.  1873,  ch.  70,  i  1,  and  part  of  M:  I  3071.  ante.  L 
1886,  ch.  046, 

I  2080.  [Am'd,  ISOS.]    Absolvte  writ  !■•«••,  nnleiifl  retara 


Where  the  alternative  writ  has  been  duly  served  upon  the 
court  or  judge,  and  upon  the  party,  the  relator  is  entitled  to  as 
absolute  writ,  unless  a  return  is  made  by  the  court  or  judge,  and 
by  the  party,  according  to  the  exigency  of  the  alternative  writ, 
or  within  such  further  time  as  may  be  granted  tor  the  purpose. 
The  return  must  be  annexed  to  a  copy  of  the  writ;  and  it  must 
be  either  delivered  in  open  court,  or  nled  in  the  office  of  the  clerk 
of  the  county  where  the  writ  is  returnable.  Where  the  partr 
makes  a  return,  the  court  or  judge  must  also  make  a  return.  Id 
default  thereof,  the  judge,  or  the  members  of  the  court,  may  be 
jounished,  upon  the  application  of  the  people  or  of  the  relator, 
for  a  contempt  of  the  court  issuing  the  writ.  A  return  to  an  al- 
ternative writ  of  prohibition  cannot  be  compelled  In  any  oth«r 
case. 

L.  1896,  ch.  046. 

I  200T.  lieval  objections,  how  taken f  motion  to  qnaak  •' 
«et  aiilde  fvrlt. 

An  alternative  writ  of  prohibition  cifnnot  be  qnashed  or  iet 
aside,  upon  motion,  for  any  matter  involving  the  merits.  An  ob- 
jection to  the  leisal  Rufficiency  of  the  papers,  upon  which  the  writ 
was  granted,  may  be  tnkpn  in  the  return.  A  motion  to  nnash  an 
nbfsoliite  writ  of  prohibition,  or  to  set  aside  an  alternaflye  Vrrit 
for  any  matter  not  involving  the  merits,  must  be  made  at  a  ter» 
where  the  writ  might  have  been  granted. 

See  I  2075,  aiitt. 


c  16,  t.  »,  a.  (^  PROHIBITION.  §§  2098-2101 

I  S008.  Retvm  by  party;  proceedlnvs  vrJien  he  adopt* 
|vdse*»  retam. 

A  return  to  an  alternative  writ,  when  mads  by  a  party,  must 
be  Teritiea  by  his  amdavic,  as  required  for  the  yerihcation  oH  a 
pleading  in  a  court  of  record;  unless  it  consistH  only  of  objectiona 
ID  the  legal  suthciency  of  the  papers  upon  which  the  writ  wa« 
granted.  Where  the  party  unites  with  the  court  or  judgre  in  a 
return,  or  annexes,  to  the  court's  or  the  judge's  return,  an  in- 
tftrament  in  writing,  subscribed  by  him,  to  the  etcect  that  hs 
adopts  it,  ari  relies  npoQ  the  matters  therein  contained,  as  suffix 
cieut  cause  -»'hy  the  court  or  judge  should  not  be  restrained,  as 
Qientinned  in  the  writ,  he  is  thenceforth  deemed  the  sole  defend- 
ant in  the  pecial  proceeding;  except  that  where  a  final  ord^  is 
made,  awarding  an  absolute  writ  of  prohibition,  such  a  writ  must 
be  directed  to  the  party,  and  also  to  the  court  pr  the  judge* 

SectUm  63,  R.  8^  mil        See  |  'V6S^  aots.. 

f  2080.  [Aiii'd»  ISeS.]  ProoeedlnvB  aftev  return  $  trial  by 
J»ry. 

Pleadings  are  not  ajlowed  upon  a  writ  of  prohibition.  Where 
an  alternauye  writ  has  been  issued,  the  cause  may  be  disposed  of 
without  further  notice,  at  the  term  at  which  the  writ  is  return- 
able. If  it  is  not  then  disposed  of,  it  may  be  brought  to  a  hearing, 
upon  notice,  at  a  subsequent  term.  It  must  be  heard  at  a  term 
of  the  appellate  diyision  in  the  same  judicial  department,  or  at  a 
Kpecial  term  held  in  tUe  same  judicial  district,  as  the  case  may  be. 
The  relator  may  controvert,  by  affidavit,  any  allegation  of  new 
matter  contained  in  the  return.  The  court  may  direct  the  trial 
of  any  question  of  fact  by  a  jury,  in  like  manner  and  with  like 
effect,  as  where  an  order  is  made  for  the  trial,  by  a  jury,  of  iasnee 
of  fact,  joined  in  an  action  triable  by  the  court.  Where  such  a 
direction  is  given,  the  proceedings  must  be  the  same,  aa  upon  tha 
^rial  of  issues  so  joined  in  an  action. 

Section  M.  R.  B..  am'd;  L.  1806,  eh.  040. 

f    aiOO.    FlBAl    order  I   eosta. 

Where  a  final  order  is  made  in  favor  of  the  relator,  it  must 
award  an  absolute  writ  of  prohibition;  and  it  may  also  direct  that 
all  proceedings,  or  any  specified  proceeding,  theretofore  taken 
in  the  action,  special  proceeding,  or  matter,  as  to  which  the  pro- 
hibition absolute  issues,  be  vacated  and  annulled.  The  writ  of 
consultation  is  abolished.  Where  a  final  order  is  made  against 
the  relator,  it  must  authorize  the  court  or  judge,  and  the  ad- 
verse party,  to  proceed  in  the  action,  special  proceeding,  or  matter, 
as  if  the  nlternative  writ  had  not  been  issued.  Costs,  not  exceed** 
ing  fifty  dollars  and  disbursements,  may  be  awarded  to  elthet 
party,  as  upon  a  motion. 

fleetloni  <t8,  M,  66,  R.  8.,  am'd. 

I  2101.   (Am'd,   1885,   1913.]      Appeals. 

An  order  gr.'inting  or  denying  an  application  for  an  alternative 
writ  of  prohibition,  and  a  final  order,  made  as  prescribed  in  the 
last  section,  can  be  revieweii  only  by  appeal.  vVher»»  the  order 
was  made  by  the  appellate  division,  th**  execution  uf  the  order 

521» 
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I  2102  PROHIBITION.  e.  18,  t.  2,  t.  5 

nppenlod  from  Rball  not  be  stayed,  except  by  an  order,  made  at 
a  term  of  the  appellate  diyision  in  the  Kamo  department  npoB 
such  terms,  as  to  security  or  otherwise,  as  justice  requires. 

S<x>  L.  1873.  ch.  70,  f  3;  al80,  {  2087.  ante;  L.  1895,  ch.  946;  U  1913, 
ch.    878.      In  effect  Sept.  1,  1913. 

I  21  (MB.  (Am'dy  1886.]  Stay  of  proeeedlBVBf  enlArseMcat 
of  time. 

The  proceedings  upon  a  writ  of  prohibition,  ^ranted  at  a  special 
term,  may  be  stayed,  and  the  time  for  malting  a  return,  or  for 
d(»inK  any  other  act  thereupon,  as  prescribed  in  this  article,  may 
be  enlarged,  as  in  an  action,  by  an  order  made  by  the  judge  of 
tlie  court,  but  not  by  any  other  officer.  Where  the  writ  was 
granted  at  a  term  of  the  appellate  division,  an  order  staying  the 
proceedings*  or  enlarging  the  time  to  make  a  return,  can  be 
made  only  by  a  justice  of  the  appellate  division  of  the  judicial 
department  within  which  the  writ  is  returnable;  and  when 
notice  has  been  given  of  an  application  for  a  prohibition  at  a 
term  of  the  appellate  division,  or  an  order  has  been  made  tc 
show  cause  at  such  term,  why  a  prohibition  should  not  issue,  a 
stay  of  proceedings  shall  not  be  granted,  before  the  hearingi  by 
any  court  or  judge. 

Sm  I  2088,  sate,  •&<!  act  of  1878;  U  1896,  ch.  MC 


c.  16,  t.  2.  a.  «      ASSESSMENT  OF  DAMAGES.  ^  81{»-07 

article:  iixTH. 

Ths  writ  of  auestment  of  damage*. 

irner-grn^raL  or  dlnrioMitCanuix.     i 


"^ 


tm.  Writ :  to  wbom  dine 

tVn.  ODDWBUOtwill. 

B.  NoUce  of  tiannUoa. 

tlW.  Jwy'lDbecwarD. 

au.  JUruiinakBlDquitiiJtia. 

»M.  OMh-  dd  oonnmlnK  Inuiil'l"""'- 
IIU.  StatP  trnunrMr  to  piy  Jin.nftox,  >«■.,  I 


■hall  hereafter  be  styled  the  writ  ot 

I  X104.  ApvllcatlsB  ttaprptor. 

Whenever  the  soTemor  of  the  State  is  authoriied  by  law,  to 
Uke  iKwaeaBion  of  any  real  property  within  the  Stat«,  for  the  use 
of  the  people  of  the  State,  and  he"  cannot  agree  with  the  owner 
ur  owners  thereof  for  Its  purchase,  be  may  cause  application  to 
be  made  to  the  supreme  court,  at  a  apeciaJ  term  thereof,  for  a 
writ  of  asBesement  of  damages,  which  must  be  granted  accord- 
ingly. 

IR.S.9H.IM<lBaiB.<l(». 
I    2106.    TVtaen    Bade    by    i 

The  attomey-generaJ,  or  district- attorney  of  the  county  In 
which  the  real  property  is  aituated,  must,  when  the  governor  ao 
directs,  make  the  application,  in  the  name  of  the  governor:  and 
muat  conduct  the  aubtiequent  proceedings,  under  the  governor's 
directloD. 

I  21o«.  TVrlti  to  wKoB  dtjre<st*)l. 

The  writ  mnst  be  directed  to  the  sheriff  of  th^  county  in 
•rhieh  the  real  property  to  be  taken  is  situated,  unless  the  coart 
directH  the  damages  for  the  taking  to  be  atuieBsed  by  a  Jury  of 
•  another  rounty:  Tn  which  caxe  the  writ  must  be  issued  to  the 
sheriff  of  the  county,  from  which  the  jury  is  directed  to  be 
taken. 

I  >10T.  CoBtealB    ot    writ. 


It  miiHt  command  (he  sherlfF,  to  whom  it  i 
inquire,  by  the  oaths  of  twelve  men  of  his  cnnntv.  qualified  to 
»ct  ax  tiici  jurors  In  a  court  of  record,  whether  the  owher  or 
owners  of  the  real  pronerty.  or  any  of  them,  will  suataln  anj 


r 
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damages  by  the  taking  thereof,  for  the  ase  o£  the  pe<H>ie  of  the 
State;  and,  if  so,  the  amount  thereof;  and  that  he  return  the 
writ  to  the  supreme  court,  without  delay,  witJi  tho  iULCUng  ol 
the  jury  thereupon. 

2   R.   S.  588,    I  67. 

S   2108.    Notice   of  execution. 

The  sheriff,  immediately  after  the  deliyery  of  the  writ  to  him, 
must  give  notice  of  the  time  when,  and  the  place  where,  the 
writ  will  be  executed,  by  publishing  the  notice,  once  in  each  week, 
for  at  least  three  successive  weeks,  in  a  newspaper  printed  iu 
his  county. 

Id..  8  68. 

I  8109.  [Allied,  18d5.7    Jury  I  how  procured. 

The  sheriff  must  notify  twelve  men  of  his  county,  qualified 
to  act  as  trial  jurors  in  a  court  of  record,  to  attend  at  ue  time 
and  place,  and  for  the  purpose,  specified  in  the  notice.  Back 
juror  must  be  notified,  as  a  juror  is  notified  to  attend  a  trial  term 
of  the  supreme  court.  Upon  his  failure  to  attend,  when  duly 
notified,  his  attendance  may  be  compelled  by  attachment,  and  pru> 
ceedings  may  be  taken  against  him,  and  he  may  be  punished  there- 
upon, by  the  supreme  court,  as  where  a  juror  duly  notified,  fails 
to  attend  at  a  trial  term  thereof.  The  sheriff  may  require  the 
attendance  of  a  talesman,  in  place  of  a  Juror  notified  and  not 
appearing;  or  he  may  adjourn  the  proceedingrB»  for  the  purpose 
of  punishing  the  defaulting  juror,  or  compelUnig  his  attendance^ 

Id.,   part  of  f  69;  L.  1806,   eb.  946. 

S  2110.  Juror  to  b^  «worn. 

When  a  jury  has  been  procured,  the  sheriff  must,  before  the 
lurors  proceed  to  the  inquiry  commanded  by  the  writ,  admin- 
ister to  each  of  them  an  oath,  that  he  will  diligently  inquire 
concerning  the  matters  specified  in  the  writ,  and  will  giTe  a 
true  verdict,  according  to  the  best  of  his  judgment,  without 
favor  or  partiality. 

Remainder  of  Id..  S  ^« 

8   2111.   .fnry   to   make    InqalMltlon. 

After  being  sworn  as  prescribed  in  tho  last  section,  the  juiy 
mnpt  view  all  the  real  property  described  in  the  writ,  and  con- 
sider the  value  thereof.  They  may.  in  the  discretion  of  ft 
majority  of  them,  hear  snch  testimony  as  may  be  offered  by 
any  person  appearing,  respecting  the  value.  They  must  thereupon 
assess  the  damages,  which  the  owner  or  owners  of  the  real  ^ 
property  will  sustain,  by  being  deprived  thereof.  When  the 
real  property  consists  of  two  or  more  distinct  parcels,  owned. 
or  claimed  to  be  owned,  by  different  persons,  the  Jury  must 
assess  separately  the  value  of  each  distinct  parcel,  if  the  writ 
requires  them  so  to  do,  or  if  a  majority  of  them  think  proper 
so  to  do.  If  they  cannot  agree,  aft^r  a  reasonable  time,  the 
sheriff  may  discharge  them,  and  pnblinh  a  new  notice,  and 
procure  a  new  jury.  When  thp  jurors  have  airreed,  they  must 
make  nn  inquisition,  stating  the  sum  to  be  paid,  by  the  people 
of  the  State,  for  taking  each  di;itinct  parcel,  or  the  whole,  as  the 
case  reouires.  i^he  tnqiilRition  must  be  signed  by  each  jiwjJV 
and  by  the  sheriff;  and  the  sheriff  must  immediately  thereafter 


^ 
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a  If  tbp  toqalsitSon  and  th^  writ,  with  bis  return  to  the  writ, 
ID  the  oflice  of  the  clerk  ot  the  county  in  which  the  real  property 
iB  situated. 

2  E.    S.  68R,   I  10. 

I  91t2.  Notice  of  applleatfloflC  to  oonrt  thereupon. 

Within  three  moDths  after  the  writ,  and  the  return  thereto, 
with  the  inquisition  thereupon,  haye  been  filed,  as  prescribed  in 
the  last  section,  the  attorney-general,  or  district-attorney,  having 
charge  of  the  proceeding,  must  cause  to  be  published,  a  notice, 
directed,  generally,  to  all  the  owners  nnd  persons  interested  in 
the  real  property;  describing  the  property,  in  general  concise 
terms;  stating  when  and  where  the  writ,  retnrn,  and  inquisition 
were  filed,  and  requiring  the  persons  notified  to  show  cause, 
at  a  special  term  of  the  supreme  court,  to  be  hold  at  a  time  and 
at  a  place  specified  in  the  notice,  why  the  inquisition  should  not 
be  confirmed;  or,  if  the  governor  so  directs,  why  the  inquisition 
should  not  be  set  aside.*  The  notice  must  be  published,  at  least 
once  in  each  week,  for  three  successive  weeks,  in  a  newspaper 
printed  in  tlie  county,  and  also  in  the  newspaper  printed  at 
Albany,  in  which  legal  uoticeti  are  required  to  be  published, 

1  2113.  Conrt  may  net  a«lde  Inqufnltlon. 

At  the  time  and  place  specified  in  the  notice,  the  court  must 
.examine  into  the  inquisition,  nnd  hoar  such  allegations,  nnd 
affidavits,  or  other  written  proofs,  as  may  be  presented  in  behalf 
of  the  people,  or  any  owner,  or  person  interested.  If  the  court 
then,  or  at  the  time  and  place  to  which  the  matter  is  adjourned, 
determines  that  the  inquisition  is,  in  any  respect,  excessive,  un- 
just or  otherwise  materially  defective,  it  may  set  aside  the  whole 
or  any  part  thereof;  and  may  direct  that  another  writ  issue,  or 
another  inquisition  be  taken,  to  supply  the  defects. 

2  R.  S.  r,9S,  9  71.  am'd. 

9  2114.  Order  on   conllrininflr  inqiiliiltion. 

If  It  appears  to  the  court,  thaf  the  writ  has  been  duly  executed, 
an  order  must  be  made,  and  entered  in  the  office  of  the  clerk 
of  the  county,  in  which  the  real  property  to  be  taken  is  situated, 
declaring  that  the  people  of  the  State,  upon  paying  into  court 
the  amount  of  the  damages  assessed  by  the  inquisition,  shall 
be  entitled  to  an  absolute  estate  in  the  real  property  described 
hi  the  writ,  and  In  the  appurtenances  belonging  thereto. 

Id..  8  72,  Am'd.    8m  I  2116,  port. 

f  2115.  State  treasurer  to  pay  damaires,  etc.,  to  irovernor. 

The  State  treasurer,  on  the  warrant  of  the  comptroller,  must 
pay  to  the  governor,  out  of  any  money  in  the  treasury,  appro- 
priated for  that  purpose,  sufficient  money  to  pay  the  damages 
assessed,  pursuant  to  the  foregoing  provisions  of  this  artide, 
and  the  costs  and  expens^es  of  the  proceedings. 

Id..  I  73,  am'd;  1  B.  8.  170,  177,  f  1  (1  Edm.  170,  177) 

I  2116.  Go-rernor  to  pay  damafpeM  Into  court. 

Immediately  after  the  receipt  by  the  governor,  as  prescribed 
In  the  last  section,  of  sufficient  money  to  pay  the  damages,  he 
must  pay  it  into  court:  and  thereupon  the  absolut'*  title  to  the 
real  property  r    to  be  taken,  vests  in  the  people  of  the  State, 

8m  Id.  I  72. 
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I  aiir,  [Ain'd»  1806.]    lavestaeat  of  moaer  ao  paid. 

If  an  application  for  the  money  paid  into  court  is  not  made^ 
as  prescribed  in  the  next  section,  within  sixty  days  after  the 
payment  into  court,  the  appellate  division  of  the  supreme  coart 
in  that  judicial  department^  may  proyide,  })j  order,  for  the 
inyestment,  under  the  direction  of  the  court,  of  the  money,  and 
of  the  interest  to  arise  therefrom,  in  permanent  secnrities,  (or 
the  benefit  of  the  owners. 

.    2  R.  8.  688.  8  74,  am'd;  L.  1896,  ch.  946. 


I  S118.  [Am*d,  1896.]    How  obtained  by  elalnutnt. 

A  person  claiming  to  have  been  an  owner  of  or  interested  in, 
the  property,  when  it  was  so  taken,  may  present  to  the  appellate 
division  of  the  supreme  court,  at  a  term  thereof,  held  in  tho  ju- 
dicial department  embracing  the  county,  wherein  the  property 
is  situated,  a  petition,  praying  for  the  payment  to  him  « '  t!ie 
whole  or  any  part  of  the  money  so  paid  into  court,  or  of  the 
income  remainmg  uninvested,  or  both;'  or  for  the  transfer  to 
him  of  the  whole  or  any  part  of  the  securities,  in  which  it  has 
been  invested.  The  court  must  thereupon  take  such  measures, 
as.it  deems  proper,  to  ascertain  the  rights  and  interests  of  the 
petitioner,  and  of  all  other  persons,  who  were  owners  of  or 
interested  in  the  property,  or  who  are  personal  representativea. 
or  heirs,  of  owners  or  persons  so  interested,  and  to  cause  notice 
of  the  application  to  be  given  to  those  persons;  and  it  must  cause 
the  money  to  be  paid,  or  the  securities  to  be  transferred,  to  the 
several  persons  entitled  thereto,  in  accordance  with  the  lighti 
and  interests  thus  ascertained. 

Id.,  I  76  and  part  of  (I  74,  ain'd  and  conaoUdated;  L,  1806,  cb.  946. 

I  2119.  Taklaar  laada  by  thm  Vattod  Matca. 

When  the  legislature  of  the  State  consents  to  the  taking  of 
any  real  property  within  the  State,  for  the  use  of  the  people  of 
the  United  States,  a  writ  of  assessment  of  damages  may  be 
issued;  and  the  proceedings  thereupon  must  be  in  accordance 
with  the  provisions  of  this  article;  except  that  the  applic:t!on 
for  the  writ  must  be  made,  and  the  subseauent  proceedings  mnat 
be  conducted,  by  the  attorney  of  the  United  States,  for  the 
district  embracing  the  county  wherein  the  real  property  ii 
situated. 

id.«  i  76.  an'd. 
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ARTICI^B  SBVBlfTH. 

The  writ  of  certiorari,  to  review  the  determination  of  an  inferior 

trUntnal. 

S«c.  2120.  Cues  wbere  writ  may  LMoe. 

2121,  2122.  Cases  where  tt  cannot  iMnie. 

2123.  When  Issued  from  sapreme  coort. 

2124.  When   from   another  court. 

2125.  Limitation  of  time  for  review. 

2126.  Id.:  In  case  of  dlsaMUty. 

2127.  Application  for  writ;  wbere  and  how  made. 

2128.  When  notice  necessary ;  serrlce  thereof. 

2129.  To  whom  writ  directed. 

2130.  Mode  of  serrice. 

2131.  Stay  of  proceedings. 

2132.  When  and  wbere  writ  returnable. 

2133.  Subsequent  proceedlnjps  as  in  an  action. 

2134.  Betum:  when  and  how  made. 

2135.  Id.;  how  compelled;  fees  for  making. 

2136.  Id.;   after  term  of  office  expired. 

2137.  When  third  person  may  be  brought  ia. 

2138.  Hearing  upon  return. 

2139.  Id.;   upon  affldarlta. 

2140.  Questions  to  be  determined. 

2141.  Final  order  upon  the  hearing. 

2142.  Restitution  may  be  awarded. 

2143.  Costs. 

2144.  Entry  and  enrollment  of  final  order. 

2145.  Effect  ther«H»f. 

2146.  "  Body  or  officer  "  ;   "  determination  '*  :   what  they  fcaclodo. 

2147.  Application  of  this  article  to  certain  special  cases. 

2148.  Id.;  to  clTtl  cases  only. 

I2120.  Canen  ^vrbere  ^rrit  may  l«aae. 

The  writ  of  certiorari  regulated  In  this  article,  except  the  writ 
specified  in  section  2124  of  this  act,  is  issued  to  review  the  deter- 
mination of  a  body  or  officer.  It  can  be  issued  in  one  of  the  fol- 
lowing eases  only: 

1.  Where  the  right  to  the  writ  is  expressly  conferred,  or  the 
issue  thereof  is  expressly  authorized,  by  a  statute. 

2.  Where  the  writ  may  be  issued  at  common  law,  by  a  court 
of  genera]  jurisdiction,  and  the  right  to  the  writ,  or  the  power  of 
the  court  to  issue  it,  is  not  expressly  taken  away  by  a  statute. 

121X1.  €•••■  w^bere  It  eannot  tssiie. 

A  writ  of  certiorari  cannot  be  issued,  to  review  a  determination, 
made,  after  this  article  takes  effect,  in  a  civil  action  or  special 
proceeding,  by  a  court  of  record,  or  a  judge  of  a  court  of  record. 

See  M  1356  and  1357,  also  |  2.   ante. 


12122.  Tbe  Mtme. 

Except  as  otherwise  expressly  prescribed  by  a  statute,  a 
writ  of  certiorari  cannot  be  issued,  in  either  of  the  following 
cases: 

1.  To  review  a  determination,  which  does  not  finally  determine 
the  riehts  of  the  parties,  with  respect  to  the  matter  to  be  reviewed. 

2.  Where  the  determination  can  be  adeijuately  reviewed,  by  ai» 
appej»l  to  a  court,  or  to  some  other  body  or  ofBoer. 

X  Where  the  body  or  officer,  making  the  determination.  i» 
«»xpressly  authorized,  by  statute,  to  rehear  the  matter,  vpon  the 
relator's   application;   unless   the   determination    to   be   reviewed 
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was   made  upon   a   rehearing,   or  the   time   within   which  VtA 
relator  can  procure  a  rehearing  has  elapsed. 

1  2128.  L-A-m'd,  1899.)    "Wlaeii  Isaited  from  supreme  eovrt. 

A  writ  of  certiorari  can  be,  issued  only  out  ot  the  sapreine 
court,  except  in  a  case  where  another  court  is  expressly  authur 
ized  by  statute  to  issue  it. 

L.    1885,    ch.   946. 

S  2124.  IVben  from  a.itotber  court* 

Any  court  of  record,  exercising  jurisdiction  of  an  appellate 
nature,  may  issue  a  writ  of  certiorari,  requiring  the  body  or 
officer  whose  proceedings  are  under  review,  to  make  a  return 
to  the  court  issuing  the  writ,  at  a  time  and  place,  fixed  by  the 
court,  and  designated  in  the  writ,  for  the  purpose  of  sup^ns 
any  diminution,  variance  or  other  defect,  in  the  record  or  other 
papers,  before  the  court  issuing  the  writ,  in  any  case  where 
justice  requires  that  the  defect  should  be  supplied,  and  adequate 
relief  cannot  be  obtained  by  means  of  an  order. 

2  B.  8.  599,  8  45  (2  Edm.  621).    See  |  1215,  ante. 

I  212S.  I.imltatlon  of  time  for  review. 

Subject  to  the  provisions  of  the  next  section,  a  writ  of  cer- 
tiorari to  review  a  determination  must  be  granted  and  served, 
within  four  calendar  months  after  the  determination  to  b? 
reviewed  becomes  final  and  binding,  upon  the  relator,  or  the 
person  whom  he  represents,  either  in  law  or  in  fact. 

8  2126.   [Ajit*d,  189S.]    Id.|  in  case  or  dlsmbllltr. 

The  appellate  division  of  the  supreme  court  may  grant  the 
writ,  at  any  time  within  twenty  months  after  the  expiration  of 
the  time  limited  in  the  last  section,  where  the  relator,  or  the 
person  whom  he  represents,  was  at  the  time  when  the  determina- 
tion to  be  reviewed  became  final  and  binding  upon  him,  either 

1.  Within  the  age  of  twenty-one  years;  or 

2.  Insane;  or 

9.  Imprisoned    on    a    criminal    charge,    or   in    execution   upoa 
conviction  of  a  criminal  offence,  for  a  term  less  than  for  life. 
L.  1896,  ch.  d46.    See  S  2091.  ante. 

I  2127.  [Am'd,  1S06.]  A»plloation  f«r  wrlt|  wkere  aai 
bo«r  made. 

An  application  for  the  writ  must  be  made  by,  or  in  behalf  of, 
a  person  aggrieved  by  the  determination  to  be  reviewed:  most 
be  founded  upon  an  affidavit,  or  a  verified  petition,  which  ma? 
be  accompanied  by  other  written  proof;  and  must  show  a  proT<" 
case  for  the  issuing  of  the  writ.  It  can  be  granted  only  at  s 
term  of  the  appellate  division  of  the  supreme  court  or  at  special 
term:  and  the  granting  or  refusal  thereof  is  discretionary  with 
the  court. 

h.  1847,  ch.  280.  I  17  (4  Edni.  561);  U   1896.  ch.  946. 

I  2128.  'When  notice  necemiary;  Morvfce  thereof. 

Until  provision  is  made,  in  the  general  rules  of  practice,  tar 
requiring,  or  dispensing  with  notice  of  the  application  for  the 
writ,  the  court  to  which  the  application  for  the  writ  is  mad^- 
may,  in  its  discretion,  require  or  dispense  with  notice.  A 
notice,  when  it  is  necessary,  must  be  served,  with  copies  of  the 
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papers  apon  whleh  the  appiicatioQ  Is  to  be  made,  upon  the  body 
or  oincer,  whose  determinatioo  is  to  be  reviewed,  or  upou  sucu 
other  person  as  the  court  directs,  as  prescribed  in  thib  articiti 
lor  Uie  service  of  a  writ  ot  certiorari.  The  service  must  bt 
made,  at  least  eight  days  before  the  application,  unless  the 
court,  by  an  order  to  show  cause,  prescribes  a  shorter  time. 
vVhere  notice  is  given,  the  person  served  may  produce  attidaviis 
ur  oiuer  wiiiieu  proofs,  upuu  lue  menu,  m  Oijpobiiiou  lu  Uie 
application. 

i  SfiUW.  T9  wlioin  writ  directed. 

rue  writ  must  be  directed  to  the  body  or  officer,  whose  deter 
mination  is  to  be  reviewed;  or  to  any  other  person  having  the 
cusioay  of  the  record  or  other  papers  to  be  ceriihed;  or  to  both, 
if  necessary.  Where  it  is  brought  to  review,  the  determination 
of  a  board  or  body,  other  than  a  court,  if  an  action  would  lie 
against  the  ^ard  or  body,  in  Its  associate  or  official  name,  it 
most  be  directed  to  the  board  or  body,  by  that  name;  otherwise 
it  must  be  directed  to  the  memb^^r^  thereof,  by  their  names. 

i  2130.  Mode   of  servlee. 

A  writ  of  certiorari  must  be  served  as  follows,  except  where 
different  directions,  respecting  the  mode  of  service  thereof,  are 
given  by  the  court  granting  it: 

k  1.  Where  it  is  directed  to  a  person  or  persons  by  name,  or 
by  his  or  their  official  title  or  titles,  or  to  a  municipal  corpora- 
tion, it  must  be  served,  upon  each  officer  or  other  person,  to 
whom  it  is  so  directed,  or  upon  the  corporation,  in  the  same 
manner  as  a  summons  in  an  action  brought  in  the  supreme 
court,  except  as  prescribed  in  the  next  two  subdivisions  of  this 
section. 

2.  Where  it  is  directed  to  a  court,  or  to  the  judges  of  a 
court,  having  a  clerk  appointed  pursuant  to  law,  service  upon 
the  court,  or  the  judges  thereof,  may  be  made  by  filing  the 
writ  with  the  clerk. 

3:  Where  it  is  to  be  served  upon  any  other  board  or  body, 
or  upon  the  members  thereof,  it  may  be  served  ns  prescribed 
in  section  2071  of  this  act,  for  service,  upon  a  like  board  or 
body,  of  an  alternative  writ  of  mandamus. 

See  S  2071.  ante;  2  R.  S.  602.  9  68  (2  Edm.  625),  and  2  R.  S.  590.  |  46 
<2  Edm.  821). 

I  8181.   Sta.y    of  proceedlngTs* 

Except  as  prescribed  in  this  section,  a  writ  of  certiorari  does 
not  stay  the  execution  of  the  determination  to  be  reviewed,  or 
affect  tne  power  of  the  body  or  officer,  to  which  or  to  whom  it 
is  addressed.  The  court,  which  grants  the  writ,  may  in  its  dis- 
cretion, and  upon  such  terms,  as  to  the  security  or  otherwise, 
as  justice  requires,  direct  by  a  clause  in  the  writ,  or  by  a 
separate  order,  that  the  execution  of  the  determination  hn 
stayed,  pending  the  certiorari,  and  until  the  further  direction 
of  the  court.  A  bond,  undertakinar,  or  other  B*»curlty,  given  to 
procure  such  a  stay,  is  valid  and  effectual,  accordini;  to  its  term?, 
in  favor  of  a  person  beneficially  interested  in  upholding  the  di> 
termination  to  be  reviewed,  who  is  admitted  as  a  party  to  the 
special  proceeding,  os  prescribed  in  section  2137  of  this  act. 

I  2182.  IVIien  and  w^liere  -wvrit  returnnble. 

A  writ  of  certiorari  must  be  made  rotnrnnble.  withiTi  tw<'Ptv 
tavs  after  the  service  thereof,  at  the  office  of  the  clerk  of  i\w 
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court.  If  it  was  issued  from  the  supreme  court,  it  must  be  made 
returnable  at  the  office  of  the  clerk  of  the  county,  designated 
therein,  wherein  the  determination  to  be  reviewed  was  made;  and 
if  the  county,  designated  in  the  writ,  is  not  the  proper  county,  tbe 
court,  upon  motion,  may  amend  the  writ  accordingly.  Thereupon 
all  papers  on  file  must  be  transferred  to  the  clerk  of  the  count j, 
where  the  writ  is  made  returnable  by  the  amendment. 
See  I  2138,  poet 

I  2188.  Sab«eaii«Bt  yroceedlasM  as  la  an  action. 

After  a  writ  of  certiorari  has  been  issued,  the  time  tu  make  a 
return  thereto  may  be  enlarged,  or  any  other  order  may  be  made, 
or  proceeding  taken,  in  the  cause,  in  relation  to  any  matter  not 
provided  for  in  this  article,  as  a  similar  proceeding  may  be  taken 
in  an  action,  brought  in  the  same  court,  and  triable  in  the  countj 
where  the  writ  is  returnable. 

8  2184.  Retvrni  -vrhen  and  liovr  made. 

The  clerk,  with  whom  a  writ  of  certiorari  is  filed,  and  each 
person,  upon  whom  a  writ  of  certiorari  is  served  as  prescribeo 
in  section  2130  of  this  act.  must  make  and  annex  to  the  writ,  or 
to  the  copy  thereof  served  upon  him,  a  return,  with  a  transcript 
annexed,  and  certified  by  him,  of  the  i-ecord  or  proceedings,  and  a 
statement  of  the  other  matter,  s^iecified  in  and  required  by  tbt 
writ.  The  return  must  le  filed  m  the  office  where  the  writ  is 
returnable,  according  to  the  command  thereof. 
2  B.   S.  599,   if  45  and  46   (2  Edm.   621). 

f  2135.  Id. I  bow  compelled!  fees  for.makias. 

If  a  return  is  defective,  the  court  may  direct  a  further  retom. 
An  omission  to  make  a  return,  as  required  by  a  writ  of  cer 
tiorari»  or  by  an  order  fo.r  a  further  return,  may  be  punished.  a$ 
a  contempt  of  the  court.  But  a  judge  or  clerk  shall  not  be  thw 
punished,  unless  the  relator,  before  the  time  when  the  return  H 
required,  pays  him,  for  his  return,  the  sum  of  two  dollars,  ana. 
in  addition,  ten  cents  for  each  folio  of  the  copies  of  papers  re- 
quired to  be  returned. 

See  2  R.  S.  576,   {83    (2  Edm.   596).  nnd   |  2009.   ante. 

I  2130.  Id.;  after  terms  of  office  expired. 

A  writ  of  certiorari  may  be  issued  to,  and  a  return  to  a  writ  or 
certiorari  may  be  made  by,  an  officer,  whose  term  of  office  has 
expired.  »Such  an  officer  may  be  punished  for  a  failure  to  make  a 
return  to  thp  writ,  as  required  thereby;  or  to  make  a  further  re- 
turn, as  required  by  an, order  for  that  purpose. 

I   213T.    [Am*d,   1895,    1917.]      IVhen    tl&lrd   person   may  be 
brovslit  la. 

I  pcm  the  application  of  a  person,  specially  and  beneficially 
interested  in  upholding  or  annulling  the  determination  to  be 
reviewed,  the  court  may,  in  its  discretion,  admit  him  as  a  party 
in  the  special  pro(!eedingB,  upon  such  terms  as  justice  reqoirea- 
And  a  term  of  the  appellate  division  of  the  supreme  court,  at 
which  the  cause  is  noticed  for  hearing,  and  is  placed  upon  th« 
calendar,  may,  in  a  proper  case,  direct  that  notice  of  the  pend- 
ency of  the  special  proceedings  be  given  to  any  person,  in  such- a 
manner  as  it  thinks  proper;  and  may  suspend  the  hearing  ontil 
notice  is  given  accordingly. 

Am'd  by  L.  1895,  cb.  946;  h.  1917,  ch.  687,  in  effect  Sept.  1,  1917. 

I  2188.    [A.m'd»  1896.]    Hearlnar  upon  i^etara. 

The  cause  must  be  heard  at  a  term  of  the  appellate  division  of 
the  supreme  court,  held  within  the  judicial  department,  embracing 
the  county  where  the  writ  was  returnable.  Either  party  may 
notice  it  for  hearing,  at  any  time  after  the  return  is  i»oinplete. 
Exfcpt  as  prescribed  in  the  next  section,  it  must  be  heard  upon  tat 
writ  and  return,  nnd  the  papers  u|X>n  which  the  writ  was  graoteU, 

h.    lKI>.*i.   I'll.    940. 

R38 


e.  10,  t.  2,  a.  t  CERTIORARI  10  REVIEW.  U  213i)-44 

If  the  officer  or  other  persou,  whose  duty  it  is  to  make  a  return, 
dies,  absconds,  removes  from  the  State,  or  becomes  insane,  after 
the  writ  is  issued,  and  before  making  a  return,  or  after  making  an 
insufficient  return;  and  it  appears  that  there  is  no  other  officer  or 
person,  from  whom  a  sufficient  return  can  be  procured  by  paeans 
of  a  new  certiorari;  the  court  may,  in  its  discretion,  permit  affi- 
davits, or  other  written  proofs,  relating  to  the  matters  not  suffi- 
ciently returned,  to  be  produced,  and  may  hear  the  cause  accord- 
ingly. The  court  may  also,  in  its  discretion,  permit  either  party 
to  produce  affldayits,  or  other  written  proofs,  relating  to  any  al- 
leged error  of  fact,  or  any  other  question  of  fact,  which  is  es- 
sential to  the  jurisdiction  of  the  body  or  officer,  to  make  the 
determination  to  be  reviewed,  where  the  facts,  in  relation  thereto, 
are  not  sufficiently  stated  in  the  return,  and  the  court  is  satisfied 
that  they  cannot  be  made  to  appear,  by  means  of  an  order  for  a 
further  return. 

2  R.  8.  271,   I  261   <  2  Edm.  280)  ;  Co.  Proc.,   {  363. 
S  2140.  <l«e»tionB   to  be  determined. 

The  questions,  involving  the  merits,  to  be  determined  by  the 
court  upon  the  hearing,  are  the  following,  only: 

1.  Wnether  the  body  or  officer  had  jurisdiction  of  the  subject- 
matter  of  the  determination  under  review. 

2.  Whether  the  authority,  conferred  ui>on  the  body  or  officer, 
in  relation  to  that  subject-matter,  has  been  pursued  in  the  mode 
required  by  law,  in  order  to  authorize  it  or  him  to  make  the 
determination. 

3.  Whethei*,  in  making  the  determination,  any  rule  of  law, 
affecting  the  rights  of  the  parties  thereto,  has  been  violated,  to 
the  prejudice  of  the  i^lator. 

4.  Whether  there  was  any  conip<*tent  proof  of  all  the  facts, 
necessary  to  be  proved,  in  order  to  authorize  the  making  of  the 
determination. 

5.  If  there  was  such  proof,  whether  there  was.  upon  all  the 
evidence,  such  a  preponderance  of  proof,  against  the  existence  of 
any  of  those  fadts,  that  the  verdict  of  a  jury,  affirming  the  exist- 
ence thereof,  rendered  in  an  action  in  the  supreme  court,  triable 
by  a  jury,  would  be  set  aside  by  the  court,  as  against  the  weight 
of  evidence. 

I  2141.  Final  order  upon  tl&e  liearlnar* 

The  conrt,  upon  the  hearing,  may  make  a  final  order,  annulling 
or  confirming,  wholly  or  partly,'  or  modifying,  the  'determination 
reviewed,*  as  to  any  or  all  of  the  parties. 

U    1868,  eh.  828.   |  5. 

I  2142.  Restitution  mnr  be  awnrded. 

Where  the  determination  reviewed  is  annulled  or  modified,  the 
conrt   may   order  and   enforce  restitution,   in   like  manner,   with 
like  effect  and  subject  to  the  same  conditions,  as  where  a  judg 
ment  is  reversed  upon  appeal. 
8«e  f  1292,  ante. 

f  2148.   Costs. 

Costs,   not  exceeding  fifty  dollars  and  disbursements,  may  be 
awarded  by  the  final  order,  in  favor  of  or  against  either  party, 
in  the  discretion  of  the  court. 
See  II  2086  and  2100,  ante;  alw),   |  2007,  ante. 

f  2144.  Bntrj-  and  enrollment  of  final  order. 

The  final  order  of  the  court  upon  the  certiorari  must  be  entered 
in  the  office  of  the  clerk  where  the  writ  was  returnable.  But 
before  it  can  be  enforced,  an  enrollment  thereof  must  be  filed. 
Kor  that  purpose,  the  clerk  must  attach  together,  and  file  in  his 
offl<'e.    the  papers  upon  which  the  cause  was  lieard;  a  certified 
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copy  of  the  final  order;  and  a  certified  copy  of  each  order,  which 
in  any  way  involves  the  merits,  or  necessarily  afifects  the  final 
order. 
Soe   IS    1237,   1345,   and   1354.   ante. 

S  21 40.  Bffect  thereof. 

Ihe  filing:  of  the  eurolluient  in  the  office  of  the  clerk  where 
the  final  order  is  entered,  as  prescribed  in  the  last  section,  is  s 
sulflcient  authority  for  any  proceeding,  by  or  before  the  body 
which,  or  the  officer  who,  made  the  determination  reviewed,  which 
the  final  order  of  the  court  directs  or  permits.  But  where  the 
execution  of  the  final  order  is  stayed  by  un  appeal  to  the  court  of 
appeals,  the  proceedings  Inflow  are  stayed  in  like  manner. 
See  f   1345,  ante. 

%  21 40.  **  Bodr  or  officer"  |  '^determliKation  **  $  what  they 
include. 

The  expression,  **  body  or  oflScer  ",  as  used  in  this,  article,  in- 
cludes every  court,  tribunal,  board,  corporation,  or  other  person, 
or  agjrrepration  of  persons,  whose  detennination  may  be  reviewwl 
by  a  writ  of  certiorari;  and  the  word,  "determination",  as  vsed 
in  this  article,  includes  every  judgment,  order,  decision,  adjudica- 
tion, or  other  act  of  such  a  body  or  officer,  which  is  subject  to  bo 
so  reviewed. 

S  2147.  A.pplicatlon     of    thl«    article    to    certain    special 
ca*es. 

Where  the  right  to  a  writ  of  certiorari  is  expressly  conferred, 
or  the  issuing  thereof  is  expressly  authorized,  by  a  statute,  passed 
before,  and  remaining  in  force  after,  this  article  takes  effect,  thiis 
article  does  not  A'arv.  or  affect  in  anv  manner,  aiiv  urovision  of 


article  does  not  ^'ary,  or  affect  in  any  manner,  any  provision 

life,  which  expressly  prescribes  a  different  regula; 
tron.  with  respect  to  any  of  the  proceedings  upon  the  certiorari 


the  former  statu! 


to  i)e  issued  thereunder. 
I  2148.  Id.;  to  civil  cases  only. 

This  article  is  not  applicable  to  a  writ  of  certiorari,  brought  to 
review  a  determination  nmde  in  any  criminal  matter,  except  a 
criminal  contempt  of  court. 

i  '214Hti.  [Added^  1915.] 
Whenever  a  writ  of  certiorari  shall  be  applied  for  or  granted 
under  this  article,  and  it  shall  appear  at  any  stage  of  the  procH'ed- 
ings,  or  upon  api)eal,  that  the  appropriate  remedy  upon  the  faet> 
pleaded  or  proved  is  mandamus,  tlie  proceedings  may  be  amended 
upon  such  terms  as  may  be  just,  and  may  be  continued  and 
deterniiu(*d  by  the  court  and  at  the  term  where  then  pending,  or 
remitted  to  the  proper  term  or  court  to  be  disposed  of,  in  order 
that  the  relief  may  be  finally  granted  which  is  appropriate  to  tlie 
facts,  to  the  same  extent  as  if  the  application  had  been  in  the 
first  instance  for  a  writ  of  mandamus  under  article  four  of  this 
title;  and  likewi.se,  if  a  writ  of  mandamus  is  applied  for  or  issued 
imder  article  four  of  this  title,  and  it  shall  appear,  at  any  »tHgi* 
of  the  proceedings,  or  upon  appeal,  that  certiorari  under  this 
nrticle  is  the  appropriate  remedy,  the  proceedings  may  be 
amended  accordingly  upon  such  terms  as  are  just,  and  conimued 
and  determined  by  the  court  and  at  the  term  where  then  pend- 
ing, or  be  remitted  to  the  proper  term  or  court  to  be  disiwsed  of: 
and  such  relief  may  be  finally  ordered  as  miglit  have  been  granted 
if  such  writ  of  certiorari  liad  been  issued  or  applied  for  in  the 
first  instance.  And  in  either  case,  the  court  may  corre<*t  bj 
amendment  all  defects  and  irregularities  in  matters  of  fomi.  »i 
procednn*.  and  may  bring  in  all  parties  necessary  to  completeb 
<loteniiine  the  matter  and  award  ihe  appropriate  it^lief  uimhi  tlio 
facts  (established. 

Aiia<tl   liy    I..    191.",.   tU.    2:JI.    in   ofTivt   Apr.    T,    1016. 
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CHAPTER   XVIL 
Certain  Special  Proceedings  Instituted  Without  Writ 

TITLE        I.  —  Pioeacdtngt  ReUilMir  to  latolTeat  Debtors  Mid  to  Priaoatnu 

TITLE      n.  -  Sanmftrj  Procoedliigt  to  BeeoTtr  the  PoeMestlOB  of  EesI  Property. 

TITLE    III.— Proreedlen  to  Poalih  »  Contempt  of  Covrt,  otker  tkftrn  a 
Crlnlaal  Contempt. 

TITLfi     IT.—  Proeeedtafii  to  Colleet  »  Flae. 

TITLE      T.  —  ProeeedlBfft  to  DteroTer  the  Death  of  a  Teaaat  for  Life. 

TITLE     TL—  Prooeedlofft  fi»r  the  Appolataiea  t  of  a  Goaiaitttee  of  the  Penom 
aad  of  the  Proporty  of  a  Laaatlc,  Idiot,  or  *  Habltaal  Draah- 
'*  ard ;  Geaeral  FOwert  aad  Dal  lee  of  the  Coaiailttee. 


TITLE  TIL—  Proreedlaffs  fer  the  DlspOMittoa  of  the  Beat  Property  of  aa 
laflaat,  Laaatte,  Idiot,  or  Babltaal  Draahard. 

TITLE  Till Arbltrattoae. 

TITLE     IX.  -  Proceedlaga  to  Forecloee  a  Hortnag e  by  Adfertlteaieat. 

TITLE      X.—  Proeeedlags  to  Chaage  the  Name  of  aa  ladlTidaal. 

TITLE     XL—  Proeeedlafs  for  the  Tolaatary  Dteeolattoa  of  a  Corporatloa. 

TITLE  XII.— Proceedlaga  Sappleateatary  to  aa  Ezeeatloa  Agalaat  Propertyt 

TITLE  L 
Proceedings  relating  to  insolvent  debtors  and  to  prisoners. 

Artiele  1.  Dlacbarge  of  an  InaoUent  from  hie  debts. 

2.  Exemption    from    arreat,    or   dlacharge    from    Imprlaonment.    of    an 

inaolvent  debtor. 
8.  Discharge   of  an   imprlaoned  Judfnnpnt    debtor  from   Imprlaonment. 
4.  Care  of  the  property  of  a  peraon  confined  for  crime. 

article:  first. 

Discharge  of  an  insolvent  from  his  debts. 

■ec.  2140.  Who  may  be  dlacbarged. 

2150.  To  what  coort  application  to  be  made. 

2151.  Contenta   of   petition. 

2152.  Conaent   of   creditors   to   be   annexed. 

2153.  Conaent  of  executor,  admlnlatrator,    recclvor.   etc. 

2154.  Id.:  of  corporation,  etc. 
2156.  Id.;  of  partnerabip. 

2156.  Effect   of   consent    where    petitioner    Is   n    Jo:r:t    debtor. 

2167.  Conaent  of   parchaser  of  dobt.   etc. 

2168.  Conaentlntr  r-edltor  must   rellnqnlnh  securltv, 

2159.  Penalty  if  creditor  swears   falsely. 

2160.  Affldarlt  of  consenting  creditor. 

2161.  When  non-realdent  creditor  to  annex  account,  etc. 

2162.  Petitioner's  acbedole. 
2168.  HlB  affidavit. 

2164.  Order  to  abow  cause. 

216B.  How   order  published  and   aerred. 

Sief.  HeariDfc. 

2167.  Potting  cause  on  calendar. 

2166.  Opposing  creditor  to  file  speciflcatlona.  and  may  demand  jury  trIaL 
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Sec.  2160.  Id.;  to  file  proofs,   if  not  named  In  tchednle. 

2170.  Proceedings  If  Jorors  do  not  agree. 

2171.  When  InaolTent  required  to  produce  hit  non-resident  wife* 

2172.  Examination  of  an   insolvent. 

2178.  When  Insolyent  cannot  be  discharged 

2174.  When    assignment   to    be    directed. 

2175.  Assignment;  contents,  and  to  whom  made. 

2176.  Id.;  trustees,  bow  designated. 

2177.  Ififfect  of  assignment. 

2178.  When  discharge  to  be  granted. 

2178,  2180.  Proceedings  where  trustee  refuses  to  giro  certificate,  elc 

2181.  Discharge,  etc.,  to  be  recorded. 

2182.  Effect   of   discharge. 

2188.  Id.;   exception  as  to  foreign  contracts  or  creditors. 

2184.  Id.;  as  to  debts,  etc..  to  the  United  States  and  the  8tat«. 

2185.  Insolrent   to  be  released   from  imprisonment. 

2186.  Discbarge;   when  void. 

2187.  Inyaliditj  may  be  proved  on  motion  to  vacate  order  of  airest,  •ic 

U  ai49-ai87.    [  Repealed  by  L.  1909,  ch.  17.    See  Consolidated 
Laws,  tit.  Debtor  and  Creditor  Law,  f $  50-88.] 
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article:  sbcond. 

Exemption  from  arrest,  or  discharge  from  imprisoumerU^  of  on 

insolvent  debtor. 

Sec.  2188.  Who  nifty  be  exempted,  and  by  what  oomt. 

2189.  Conteati  of  petition. 

2190.  Petitioner's    ichedule. 

2191.  Hia    atfidavit. 

2192.  Order  to  ibow  cause. 

2193.  Hearing,    etc. 

2194.  Order    directing    asaignment;    asslgninent    purauaot    tlieretai. 

2195.  When    discharge    to    be    granted;    effect    thereof. 

2196.  Discharge   to   be   recorded,    etc. 

2197.  Petitioner   to   be   released   from    imprisonment. 

2198.  Debts  not   affected,    etc. 
2180.  Discharge,  when  Told. 

M  218«-2i»»     [Repealed  by  L.  1909,  eh.  17.    See  Consolidated 
Laws,  tit.  Debtor  and  Creditor  Law,  §§  100-111.] 
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ARTIClilD  FOURTH. 

Care  of  the  property  of  a  person  confined  for  crime. 

Sec.  2219.  Wben  "^nd  to  what  court  application  to  be  made. 
2220.  Wbo  may   apply. 
;a^.  Creditor  iniut  rellnqulah  security. 
^222.  CoDteota   of   petltioD. 

TOSZS.  Copy  of   seDtence  and  affldarlt  to  be  presented. 
^224.  Fioceedints   upon  presentation   of   the   papers. 

2225.  Id.;   on   return  of  order   to   show   cause. 

2226.  Effect   of    order    appointing    trustee. 

2227.  Kemoral    of    trustee;    appointment    of    new    trustee. 

2228.  Prisoner's  property;   how   applied. 

2229.  Id.;   to  be  dellrered  to  him  on  his  discharge. 

2230.  Application  of  this  article  to  persons  heretofore  sentenced. 

H  2219-2280.    [Repealed  by  L.  1909,  ch.  47.    See  Consolidated 
Laws,  tit.  Prison  Law,  $$  390-401.J 
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TITLE  II. 

B\unmary    proceedings   to   recover    the    posBession  of  re84 

property. 

V»c.  2281.  When    tenant    may    be    removed. 

2232.  Person   holding  over   land   »ol'!    etc.,   may   be   removed 

2233.  Id.;   In  case  of  forfible  entry  or  detainer. 
2284.  AppUctttiou;   to  whom   made. 

2235.  Who  can  maintain  proceedings;  content*  o£  petition. 

2230.  Notice   to    be   given    In    certain    cases. 

2237.  Petition    by    neighbor    of    bawdy-house,    ete. 

2288.  Precept. 

2230.  Id.;    in   New-York  city. 

2240.  Id.;  how  served. 

2241.  Duty   of   person    to   whom   copy  of   precept  Is  delivered. 

2242.  When  precept  to  be  served  on  landlord  of  baway-housc.   etc 
2248.  Proof  of  aerrice  •£  precept, 

2244.  Answer. 

2246.  Issues  upon  forcible  entry  or  detainer. 

2246.  In  N.  y.  district  court  caose  ma/  be  transferred  to  another  coon 

for  trlaL 

2247.  Trial. 

2248.  Adjoumment. 

2248.  Final    order    upon    trial. 

2260.  Amount    of    costs:    how    collected. 

2281.  Warrant  to  dispossess  defendant. 

2262.  Execution  of  warrant. 

2263.  When   warrant  cancels  lease;   exception 
2254.  Warrant:  when  and  how  stayed. 
2256.  Undertaking:    how    disposed   of. 

2266.  Redemption    by    lessee. 

2267.  Id.;  by  creditor  of  lessee. 

2258.  The    last    two    sections    qualified. 

2259.  Order  to  be  made  thereupon ;   liability  of  person  redeemln|^ 

2260.  Appeal. 

2261.  EflTcct  of   apneal   limited   in   certain   cases. 
2202.  Wnrrnnts;   bow   stayed  on  appeal. 

2263.  Appellote  court  may  award  restitution;   action  for  damagMi 
22G4.  Application   of   this   title;    effect  of   final  order. 
2266.  How    proceeuingB   under  this  title  to   be  stayed. 

S  2S231.  "When  tenant  may  be  removed. 

In  either  of  the  following  cases,  a  tenant  or  lessep  at  thU. 
or  at  sufferance,  or  for  part  of  a  year,  or  for  one  or  more  jeare, 
of  real  property,  including  a  specific  or  undivided  portion  of  a 
house,  or  other  dwelling,  and  his  assigns,  undertenants,  or  leiral 
representatives,  may  he  removed  therefrom,  as  prescribed  in  tbii 
title: 

1.  rAm*d,  18»4.]  Where  he  holds  over  and  continues  In 
possession  of  the  demised  premises,  or  any  portion  thereof,  after 
the  expiration  of  his  term,  without  the  i)ermis8ion  of  the  land- 
lord: including,  elsewhere  than  in  the  city  of  New  York  and 
Brooklyn,  a  case  where  the  person  to  be  removed  became  the 
occupant  of  the  preni'sos  as  a  servant  or  employee  and  the 
relation  of  master  and  servant  or  employer  and  employee  has 
been  lawfully  terminated  or  the  time  fixed  for  such  occupancy 
by  the  agreement  between  the  parties,  has  expired:  but  if  bf 
such  agreement  the  servant  was  to  be  permitted  to  occupy  such 
premises  for  a  period  hevond  the  term  of  employment  such 
removal  shall  not  be  had  under  this  subdiviMon  unless  such 
period  so  permitted  for  occupancy  has  expired,  or  the  relation 
of  master  and  servant  or  employer  and  employee  was  lawfully 
terminated  before  the  expiration  of  such  term  of  employment; 
but  nothing  in  this  subdivision  contained  shall  be  oonstroed  bm 
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preventing  the  removal  of  BUch  occupant  in  any  other  lawfid 
manner. 

Ii.  1894.  cb.  833. 

2.  Where  he  holds  over,  without  the  like  permission,  after  a 
default  in  the  payment  of  rent,  pursuant  to  the  agreement 
under  which  the  demised  premises  are  held,  and  a  demand  of 
the  rent  has  been  made,  or  at  least  three  days'  notice  in  writing, 
requiring,  in  the  alternative,  the  payment  of  the  rent,  or  the 
possession  of  the  premises,  has  been  served,  in  behalf  of  the 
person  entitled  to  the  rent,  upon  the  person  owing  it,  as  pre- 
scribed in  this  title  for  the  service  of  a  precept. 

3.  Where  in  any  city  in  this  State  he  holds  over  and  continue!^ 
In  possession  of  the  demised  premises,  or  any  portion  thereof, 
after  default  In  the  payment,  for  sixty  days  after  the  same 
shall  be  payable,  of  any  taxes  or  assessments  levied  on  such 
demised  premises  which  he  has  agreed  in  writing  to  pay  pur^ 
suant  to  the  agreement  under  which  the  demised  premises  are 
held,  and  a  demand  for  the  payment  of  such  taxes  or  assessments 
has  been  made,  or  at  least  three  days*  notice  in  writing,  requiring, 
in  the  alternative,  the  payment  thereof  and  of  any  interest  and 
penalty  thereon,  or  the  possession  of  the  premises,  has  been 
served,  in  behalf  of  the  landlord,  upon  the  lessee,  as  prescribed 
in  this  title  for  the  service  of  a  precept.  An  acceptance  of  any, 
rent  by  the  lessor  or  his  legal  representatives  shall  not  be 
construed  as  a  waiver  of  the  agreement  of  the  lessee  to  pay 
taxes  or  assessments,  so  as  to  preclude  the  lessor  from  the 
benefits  of  this  chapter. 

4.  Where  he,  being  in  possession  under  a  lease  for  a  term  of 
three  years  or  less,  has,  during  the  term,  taken  the  benefit  of 
an  insolvent  act,  or  has  been  adjudicated  a  bankrupt,  under  a 
bankrupt  law  of  the  United  States. 

5.  [Am'd,  1913.]      Where  the  demised  premises,  or  any  port 

thereof,  are  used  or  occupied  as  a  bawdy-house  or  house  or  place 

of  assignation  for  lewd  persons,  or  for  purposes  of  prostitution, 

or  for  any  illegal  trade  or  manufacture,  or  other  illegal  business. 
I*  2918;  ek.  448.    In  effect  Sept  1.  1918. 

2  B.  S.  612.  9  28  (2  Edm.  629).  ain*d;  L.  1849,  eh.  193;  alto,  I  66,  added 
br  Iju  1868.  ch.  764.  §  1  (7  Edm.  836),  and  L.  1873.  cb.  688.  »  1  (9  Sdm. 
668),  consoUdated  and  am'd. 

I   2282.  Person  boldinar  over  land  sold,  etc.,  may  lie  re- 


in either  of  the  following  cases,  a  person,  who  holds  over  and 
continues  in  possession  of  real  property,  after  notice  to  quit  the 
same  has  been  given,  as  prescribed  in  section  2236  of  this  act, 
and  his  assigns,  tenants,  or  legal  representatives,  may  be  re- 
movfHi  therefrom,  as  prescribed  in  this  title: 

1.  Where  the  property  has  been  sold  by  virtue  of  an  execution 
against  him,  or  a  person  under  whom  he  claims,  and  a  title 
under  the  sale  has  been  perfected.    " 

2.  Where  the  property  has  been  duly  sold,  upon  the  foreclosure. 
by  proceedings  taken  as  prescribed  in  title  ninth  of  this  chapter, 
of  a  mortgage,  executed  by  him,  or  a  person  under  whom  he 
claims,  and  the  title  under  the  foreclosure  has  been  duly 
perfected. 

8.  Where  he  occupies  or  holds  the  property,  under  an  agreement 
with  the  owner  to  occupy  and  cultivate  It  upon  shares,  or 
for  a  share  of  the  crops,  and  the  time,  fixed  in  the  agreement 
tor  his  occupancy,  has  expired. 
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4.  [Am'd,  1884.]  Where  he,  or  the  person  to  whom  he  hu 
succeeded,  has  intruded  into,  or  squatted  upon,  any  real  property, 
without  the  permission  of  the  person  entitled  to  the  possession 
thereof,  and  the  occupancy,  thus  commenced,  has  continued  with- 
out permission  from  the  latter;  or,  after  a  permission  given  h\ 
him  has  been  revoked,  and  notice  of  the  revocation  given  t 
the  person  or  persons  to  be  removed. 

Subd.  4  of  I  28,  B.  S.,  am'd;  L.  1874,  ch.  208,  and  §  SI.  R.  S.;  L.  1894, 
eh.  232. 

§  2288.  Id.}  In  ca»e  of  forcible  entry  or  detainer. 

An  entry  shall  not  be  made  into  real  property,  but  in  a  case 
where  entry  is  given  by  law;  and,  in  such  a  case,  only  in  a 
peaceable  manner,  not  with  strong  hand,  nor  with  multitude  of 
people.  A  person  who  makes  a  forcible  entry  forbidden  by  tlus 
section,  or  who,  having  peaceably  entered  upon  real  property, 
holds  the  possession  thereof  by  force,  and  his  assigns,  under- 
tenants, and  legal  representatives,  may  be  removed  therefrom, 
as  prescribed  in  this  title. 

2  R.  8.  607,  §1  1  and  2  (2  Edm.  628). 

$  2234.    [Am'd,  189S,  1018.]     AppllcAtion|  to   whom  made* 

Application  for  removal  of  a  person  from  real  property,  as 
prescribed  in  this  title,  may  be  made  to  the  county  judge,  or 
special  county  judge  of  the  county,  or  a  justice  of  the  peace  of 
the  city  or  town,  or  the  mayor  or  recorder  of  the  city,  wherein 
the  real  property,  or  a  portion  thereof,  is  situated.  Application 
may  also  be  made,  if  the  property,  or  a  portion  thereof,  be  sit- 
uated in  the  city  of  New  York,  to  a  judge  of  the  city  court  of 
the  city  of  New  York  or  the  district  court  of  the  district  within 
which  the  property,  or  a  portion  thereof,  is  situated:  or  if  the 
judge  of  such  court  be  for  any  reason  disqualified,  to  the  dis- 
trict court  of  an  adjoining  district;  if  in  the  city  of  Brooklyn,  to 
a  police  justice  of  that  city:  if  in  the  city  of  Albany,  or  the  city 
of  Troy,  to  a  justice  of  the  justices*  court  of  that^city;  if  in  tbe 
city  of  Youkers,  to  tbe  city  judge  of  that  city;  if  in  the  city  of 
Syracuse,  to  a  judge  of  the  municipal  court  of  said  city;  if  in 
the  cities  bf  Rochester  or  Buffalo,  to  a  judge  of  the  city  court 
of  said  cities.  Where  the  property  is  situated  in  an  incorpo- 
rated village,  the  boundarfes  of  which  embrace  portions  of  two  or 
more  towns,  application  may  be  made  to  a  justice  of  the  peace  of 
either  town,  who  keeps  an  office  in  the  village. 

Reclion  28.  R.  S.,  am'd;  L.  1840.  ch.  KK)  (2  Bdm.  529):  Cooat..  art.  6.  I  1!^: 
Const.  1846,  art.  6,  JS  15:  L.  1849,  oh.  306;  L.  1851,  ch.  108;  Conat.  18®. 
art.  6,  S  16;  U  1830,  ch.  205,  §  3;  L.  lS7o.  ch.  2,'5n.  8  1;  L.  18ri2,  ch.  324,  {  1; 
L.  1857,  ch.  JU4.  fi  77,  subd.  2;  U  1863,  ch.  189  (6  Edm.  86> ;  Co.  Proc., 
S  66,  am'd;  L.  1870.  ch.  741,  J  4  (7  Bdm.  7T4) ;  L.  1877,  ch.  187:  L.  1870, 
ch.  388;  L.  1821,  ch.  47.  |  1;  L.  1834,  ch.  271,  S|  1  and  19:  U  1872.  ch.  866, 
I  1:  L.  1873,  ch.  61,  g  2;  L.  1878,  ch.  186.  {  7;  L.  1876,  ch.  196.  H  5  and  16; 
L.  1849,  ch.  125;  §  26;  L.  1870,  K!h.  470.  {  13;  L.  1854,  ch.  96.  |  26:  L.  185T. 
ch.  361,  f  6,  am'd  by  L.  1895.  ch.  946;  h.  1918,  ch.  493.  in  effect  July  1,  1918. 

S  2235.  [Am'd,  1913.]  Who  can  maintain  proeeedlmff»; 
contents  of  petition* 

The  application  mn.v  be  made  by  the  landlord  or  lessor  of  the 
demised  premises;  the  purchaser,  upon  the  execution  or  fore- 
closure sale;  the  person  forcibly  put  out  or  kept  out;  the  person 
with  whom,  as  owner,  the  ^""•eoniont  was  made,  or  the  owner 
of  the  property  occupied  under  pn  agreement,  in  cultivate  tht 
property  upon  shares,  or  for  n  share  of  the  crops;  or  the  person 
lawfully  entitled  to  the  possession  of  the  property  intraded  iatt 
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or  Hquatted  upon,  ad  the  case  requires;  or  by  the  legal  repre- 
sentatiTe,  agent,  or  assignee  of  the  landlord,  purchaser,  or  other 
person,  so  entitled  to  apply,  or  by  the  person  or  corporation  au- 
thorized to  proceed  under  section  twenty-two  hundred  and  thirty- 
8e%*en  of  this  act.  The  applicant  must  present  to  the  judge  or 
justice,  a  written  petition,  Terified  in  like  manner  as  a  verified 
complaint  in  an  action  brought  in  the  supreme  court;  describing 
the  premises  of  which  the  possession  is  claimed,  and  the  interest 
therein  of  the  petitioner,  or  the  person  whom  he  pepresents;  stat- 
ing the  facts^  which,  according  to  the  provisions  of  this  title,  au- 
thorize the  application  by  the  petitioner,  and  the  removal  of  the 
person  in  possession;  naming,  or  otherwise  intelligibly  designating 
the  person  or  persons  against  whom  the  special  proceeding  is  in- 
stituted, and,  if  there  are  two  or  more  such  persons,  and  some 
are  undertenants  of  assigns,  specifying  who  are  principals  or 
tenants,  and  who  are  undertenants  or  assigns;  and  praying  for 
a  final  order  to  renjove  him  or  them  accordingly. 

SectloDS  2,  3,  and  29,  R.  S.,  ain'd  and  consolidated.  See  1  T.  &  C.  633. 
Am'd   L..    1913,   cb.  448.      In  cfTect  Sept.    1,   1913. 

i  2230.  notice  to  be  Kiven  In  certain  canes. 

Where  tlie  person  to  be  removed  is  a  tenant  at  will,  or  at 
sufferance,  the  petition,  must  state  the  facts,  showing  that 
the  tenancy  has  been  terminated,  by  giving  notice,  as  required 
bj  law.  Where  the  application  is  made  in  a  ca.se  specified  in 
section  2282  of  this  act,  the  petition  must  state  that  a  notice,  m 
behalf  of  the  applicant,  requiring  all  persons  occupying  the  prop- 
erty to  quit  the  same,  by  a  day  specified,  has  been  either  served 
personally  upon  the  person  or  persons  to  be  removed,  or  affixed 
conspicuously  upon  the  property,  at  least  ten  days  before  the 
day  specified  therein. 

Section  31.  R.  S.,  and  L.   1857,  eh.  396,  ff  2  and  3   (4  Edm.  617). 

f  2237.  [Am'd,  1813.]  Petition  in  case  of  bawdy-bovaesy 
etc. 

An  owner  or  tenant,  including  a  tenant  of  one  or  more  rooms  of 
an  apartment  house  or  tenement  house,  of  any  premises  within 
two  hundred  feet  from  other  demised  real  property  used  or 
occupied  in  whole  or  in  part,  as  a  bawdy-house,  or  house,  or 
place  of  assignation  for  lewd  persons,  or  for  purposes  of  prosti- 
tution, or  any  domestic  corporation  organized  for  the  suppression 
of  vice,  subj€»et  to  or  which  submits  to  visitation  by  the  state 
board  of  charities,  and  possesses  a  certificate  from  such  board 
of  such  fact  and  of  conformity  with  its  regulations,  may  serve 
personally  upon  the  owner  or  landlord  of  the  premises,  so  used 
or  occupied,  or  upon  his  agent,  a  written  notice,  requiring  the 
owner  or  landlord  to  make  an  application  for  the  removal  of  the 
person  so  using  or  occupying  the  same.  If  the  owner  or  land- 
lord, or  his  agent,  does  not  make  such  application,  within  five 
days  thereafter;  or,  having  made  it,  does  not  in  good  faith  dili- 
gently prosecute  it;  the  person  or  corporation  giving  the  notice 
may  make  an  application  for  such  removal  on  a  petition  stating 
the  jtirisdictional  facts,  which  application  shall  have  the  same 
effect,  except  as  otherwise  expressly  prescribed  in  this  title,  as 
though  the  applicant  were  the  ownc^r  or  landlord  of  the  premises, 
and  shall  have  precedence  over  any  similar  application  thereafter 
maae  by  such  owner  or  landlord  or  to  one  theretofore  made  by 
bim  and  not  prosecuted  diligently  and  in  good  faith.     Proof  of 
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the  ill  repute  of  the  demised  premises  or  of  the  inmates  thereof 
or  of  those  resorting  thereto  shall  constitute  presumptive  evi- 
dence of  the  unlawful  use  of  the  demised  premises,  required  to 
be  stated   in   the  petition   for   removal. 

SecUons  66  and  61,  R.  S. ;  L.  1868,  ch.  764  (7  Edm.  335).  Am'd,  L 
1918,  ch.  448.     In  effect  Sept.   1,  1813. 

i  2238.  Precept. 

The  judge  or  justice,  to  whom  a  petition  is  presented,  as  pre- 
scribed in  either  of  the  foregoing  sections  of  this  title,  must 
thereupon  issue  a  precept,  directed  to  the  person  or  persons 
designated  in  the  petition,  as  being  in  possession  of  the  property, 
and  requiring  him  or  them  forthwith  to  remove  from  the  prop- 
erty, describing  it,  or  to  show  cause,  before  him,  at  a  time  and 
place  specified  in  the  precept,  why  possession  of  the  property 
should  not  be  delivered  to  the  petitioner,  or,  in  the  case  specified 
in  the  last  section,  to  the  owner  or  landlord.  The  precept  must 
be  returnable,  not  less  than  three  nor  more  than  five  days  after 
it  is  issued;  except  that,  where  the  proceeding  is  taken,  upon  the 
ground  that  a^  tenant  continues  in  possession  of  demised  premises 
after  the  expiration  of  his  term,  without  the  permission  of  his 
landlord,  and  the  application  is  made  on  the  day  of  the  expira- 
tion of  the  lease,  or  on  the  next  day  thereafter,  the  precept  may, 
in  the  discretion  of  the  judge  or  justice,  be  made  returnable  on 
the  day  on  which  it  is  issued,  at  any  time  after  twelve  o'clock, 
noon,  and  before  six  o'clock  in  the  afternoon. 

SecUon  80,  R.  S.,  am'd;  L.  1851,  ch.  460;  L.  1868,  ch.  828,  |  1   (7  Edm. 

I  2238.  Id.  I  in  New* York  city. 

In  the  city  of  New- York,  where  the  application  is  made  to  t 
district  court,  the  petition  must  be  tiled  with,  and  the  precept 
must  be  issued  by,  the  clerk  of  the  court;  aqd  the  precept  must 
be  made  returnable  before  the  court,  at  the  place  designated, 
pursuant  to  law,  for  holding  the  court:  and  all  subsequent  pro- 
ceedings in  the  cause  must  be  had  at  that  place,  except  as  other- 
wise prescribed  in  section  224(5  of  this  act.  If,  upon  the  return 
of  the  precept,  or  upon  an  adjourned  day,  the  justice  is  unable, 
by  reason  of  absence  from  the  court  room  or  sickness,  to  hear 
the  cause,  or  it  is  shown  by  affidavit  that  he  is  for  any  reason 
disqualified  to  sit  in  the  cause,  or  is  a  necessary  and  material 
witness  for  either  party,  a  justicft  of  any  other  district  court  of 
the  city  may  act  in  his  place  at  the  same  court  room. 

L.  1863.  ch.  180,  (6  Edm.  86);  Co.  Proc.,  |  66;  L.  1876.  ch.  356,  I  1; 
L.   1877,  ch.   187,   {  1.     See  S  3208,  po.^t. 

I  2240.  [Am'd,  1013.]      Id.s  ho-w  serTed. 

The  precept  must  be  served  as  follows: 

1.  By  delivering,  to  the  person  to  whom  it  is  directed,  or,  if  it 
is  directed  to  a  corporation,  to  an  otHcer  of  the  corporation,  upon 
whom  a  summons,  issued  out  of  the  siipreme  court,  in  an  action 
against  the  corporation,  might  be  served,  a  copy  of  the  precept, 
together  with  a  copy  of  the  petition,  and  at  the  same  time  show- 
ing him  the  original  precept. 

2.  If  the  person,  to  whom  the  precept  is  directed,  resides 
in  the  city  or  town  in  which  the  property  is  situated,  but  is 
absent  from  his  dwelling-house,  service  may  be  made  by  deliv- 
ering a  copy  thereof,  together  w  ith  a  copy  of  the  petition,  at  his 
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dwelling-house,  to  a  person  of  suitable  age  and  discretion,  who 
resides  there;  or,  if  no  such  person  can,  with  reasonable  dili- 
gence, be  found  there,  upon  whom  to  make  service,  then  by  de- 
liver ing  a  copy  of  the  precept  and  petition,  at  the  property 
sought  to  be  recovered,  either  to  some  person  of  suitable  age, and 
discretion  residing  there,  or  if  no  such  person  can  be  found 
there,  to  any  person  of  suitable  age  and  discretion  employed 
there. 

3.  Where  serrice  cannot,  with  reasonable  diligence,  be  made, 
as  prescribed  in  either  of  the  foregoing  subdivisions  of  this  sec- 
tion, by  affixing  a  copy  of  the  precept  and  petition  upon  a  con- 
spicuous part  of  the  property. 

*"  If  the  precept  is  returnable  on  the  day  on  which  it  is  issued, 
it  must  be  served  at  least  two  hours  before  the  hour  at  which  it 
is  returnable;  in  every  other  case,  it  must  be  served  at  least 
two  days  before  the  day  on  which  it  is  returnable. 

Section  32.  B.  S. ;  L.  1857,  ch.  684.  and  L.  1868,  ch.  828  (7  £dm.  356). 
Am'd  by   L.   1913,  cb.  277.     In  effect  S&pt   1,   1013. 

I  2241.  Doty  of  p«raon  to  nvbom  copy  of  precept  Is  de- 
livered. 

A  person,  to  whom  a  copy  of  a  precept,  directed  to  another,  is 
delivered,  as  prescribed  in  this  title,  must,  without  any  avoidable 
delay,  deliver  it  to  the  person  to  whom  it  is  directed,  if  he  can  be 
found  within  the  same  town  or  city;  or,  if  he  cannot  be  so  found, 
to  his  agent  therein;  and  if  neither  can  be  so  found,  after  the 
exercise  of  reasonable  diligence,  before  the  time  when  the  precept 
is  returnable,  to  the  judge  or  justice  who  issued  the  same,  at  the 
time  of  the  return  thereof,  with  a  written  statement  indorsed 
thereupon,  that  he  has  been  unable,  after  the  exercise  of  reason- 
able diligence,  to  find  the  person  to  whom  the  precept  is  directed, 
or  his  agent,  within  the  town  or  city.  A  person,  who  wilfully 
violates  any  provisions  of  this  section,  is  guilty  of  a  misdemeanor; 
and,  if  he  is  a  tenant  upon  the  property,  forfeits  to  his  landlord 
the  valoe  of  three  years*  rent  of  the  premises  occupied  by  him. 
A  copy  of  this  section  must  be  indorsed  upon  each  copy  of  a  pre- 
cept, served  otherwise  than  personally  upon  the  person  to  whom 
it  is  directed. 

L.  18G8.  ch.  828,  |  3  (7  Edm.  356) ;  and  1  B.  S.  748,  i  27  (1  Edm.  699). 

§  2242.  lATben  precept  to  be  nerred  on  landlord  of  bA'wdy- 
bonsCy   etc. 

Where  the  case  is  within  section  2237  of  this  act,  the  precept 
must  be  directed  to  and  served  upon  the  owner  or  landlord,  or  his 
agent,  and  also  upon  the  tenant  or  occupant  of  the  property. 
Either  or  both  of  them  may,  upon  the  return  day,  appear  and 
show  cause  why  the  tenant  or  occupant  should  not  be  removed 
from  the  property. 

Parts  of  IS  63  and  64;  L.  1868,  cb.  764  (7  Edm.  336). 

I  2243.  Proof  of  service  of  precept. 

At  the  time  when  the  preceut  is  returnable,  the  petitioner 
must,  unless  the  adverse  party  appears,  make,  due  proof  of  the 
seryice  thereof,  showing  the  time,  and  the  place  and  manner  <jf 
service;  and,  unless  service  was  made  personally  upon  the  ad- 
verse party,  or  by  affixing  a  copy  o|  the  precept,  the  name  of 
the  person  to  whom  a  copy  of  the  precept  was  delivered,  if  his 
name  can  be  ascertained  with  reasonable  diligence.     Where  sery- 
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ice  is  made  by  a  sherifif,  constable,  or  marstial,  it  may  be  proved 
by  his  certificate,  stating  the  facts. 

SectioD  33,  B.  B.,  aim  |  32,  am'd;  L.  1888,  cb.  828  (7  Bdm.  336). 

i  2244.  [Am'd,  1898.]     Answer. 

At  the  time  when  the  precept  is  returnable  without  waiting  as 
prescribed  in  an  action  before  a  justice  of  the  peace,  or  in  a  dis- 
trict court  in  the  city  of  New  York,  the  person  to  whom  it  is 
directed  or  his  landlord,  or  any  person  in  possession  or  claiming 
possession  of  the  premises,  or  a  part  thereof,  may  file  with  the 
judge  or  justice  who  issued  the  precept,  or  with  the  clerk  of  the 
court,  a  written  answer,  verified  in  like  manner  as  a  verified 
answer  in  an  action  in  the  supreme  court,  denying  generally  the 
allegations,  or  specifically  any  material  allegation  of  the  petition, 
or  setting  forth  a  statement  of  any  new  matter  constituting  a 
legal  or  equitable  defence,  or  counterclaim.  Such  defence  or 
counterclaim  may  be  set  up  and  established  in  like  manner  as 
though  the  claim  for  rent  in  such  proceeding  was  the  subject  of 
an  action. 

lu  1893.  ch.  700. 

I  2246.  Iiisiies  upon  foreible  entry  or  detainer. 

Where  the  application  is  founded  upon  an  allegation  of  forcible 
entry  or  forcible  holding  out,  the  petitioner  must  allege  and  prove 
that  he  was  peaceably  in  actual  possession  of  the  property,  at  the 
time  of  a  forcible  entry,  or  in  constructive  possession,  at  the 
time  of  a  forcible  holding  out;  and  the  adverse  party  must  either 
deny  the  forcible  entry,  or  the  forcible  holding  out,  or  allege,  in 
his  defence,  that  he,  or  his  ancestor,  or  those  whose  interest  he 
claims,  had  been  in  quiet  possession  of  the  property,  for  throe 
years  together  next  before  the  alleged  forcible  entry  or  detainer: 
and  that  his  interest  is  not  ended  or  determined,  at  the  time  of 
the  trial. 

Id. ;  SS  6  and  11.  am'd. 

I  2246.  In  N.  Y.  district  conrt»  ennae  nmy  be  trnniiferTe^ 
to  another  court  for  trial. 

In  a  district  court  of  the  cit^f  of  New-Yorkf  at  the  time  of 
joining  issue,  the  justice  sitting  in  the  cause  may,  in  his  discre- 
tion, upon  motion  of  either  party,  or,  if  no  justice  is  present,  the 
clerk  may,  by  consent  of  both  parties,  make  an  order  transferring 
the  cause  for  trial,  to  a  district  court  of  an  adjoining  district, 
which  thereupon  has  the  same  jurisdiction  and  power  at  its 
own  court  house,  as  if  the  property  was  situate  within  its  dis- 
trict. 

L.    1877,   ch.    187,    |   2,   am'd. 

I  2247.  [Anft'dy  1881  and  1882.]     Trial. 

The  issues  joined  by  the  petition  and  answer  must  he  tried  by 
the  judge  or  justice,  unless  either  party  to  such  proceedings  shallt 
at  the  time  designated  in  such  precept  for  showing  cause,  de- 
mand a  jury  and  at  the  time  of  such  demand  pay  to  such  judge 
or  justice  the  necessary  costs  and  expenses  of  obtaining  such 
jury.  If  a  jury  be  demanded  and  such  costs  and  expenses  be 
paid,  the  judge  or  justice  with  whom  such  petition  shall  be  filed 
shall  nominate  twelve  reputable  persons  qualified  to  serve  as 
jurors  in  courts  of  record,  and  shall  issue  his  precept  directed  to 
the  sheriff  or  one  of  the  constables  of  the  county,  or  any  con- 
stable or  marshal  of  the  city  or  town,  commanding  him  to  hub* 
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mon  the  persons  so  nominated  to  appear  before  such  judge  or 
justice  at  such  time  or  place  as  he  shall  therein  appoint,  not 
more  than  three  days  from  the  date  thereof,  for  the  purpose  of 
tryiniT  the  said  matters  in  difference.  Six  of-  the  persons  so 
sttmmoned  shall  be  drawn  in  like  manner  as  jurors  in  justices' 
courts,  and  shall  be  sworn  by  such  judge  or  justice  well  and 
truly  to  hear,  try  and  determine  the  matters  in  difference  be- 
tween  the  parties.  After  hearing  the  allegations  and  proofs  of 
the  parties,  the  said  jury  shall  be  kept  together  until  they  agree 
on  their  verdict,  by  the  sheriff  or  one  of  bis  deputies,  or  a  con- 
stable, or  by  some  proper  person  appointed  by  the  judge  or 
justice  for  that  purpose,  who  shall  be  sworn  to  keep  such  jury 
as  is  usual  in  like  cases  of  courts  of  record.  If  such  jury  can- 
not agree  after  being  kept  together  for  such  time  as  such  judge 
or  justice  shall  deem  reasonable,  he  may  discharge  them  and 
nominate  a  new  jury,  and  issue  a  new  precept  in  manner  afore- 
said. 

B.  S.   I  34. 


I  2248.  Adjovram^iit. 

At  the  time  when  issue  is  joined,  the  judge  or  justice  may,  in 
his  discretion,  at  the  request  of  either  party,  and  upon  proof  to 
his  satisfaction,  by  affidavit  or  orally,  that  an  adjournment  is 
necessary,  to  ei>able  the  applicant  to  procure  his  necessary  wit- 
nesses, or  by  consent  of  all  the  parties  who  appear,  adjourn  the 
trial  of  the  issue,  but  not  more  than  ten  days;  except  by  consent 
of  all  parties. 

B.   B.,  f  41. 


I  9249.  Finml  order  «pon  trial. 

If  sufficient  cause  is  not  shown  upon  the  return  of  the  precept; 
or  if  the  verdict  of  the  jury,  or  the  decision  of  the  judge  or  jus- 
tice, upon  a  trial  without  a  jury,  is  in  favor  of  the  petitioner; 
the  judge  or  justice  must  make  a  final  order,  awarding  to  the 
petitioner  the  delivery  of  the  possession  of  the  property;  except 
that,  where  the  case  is  within  section  2237  of  this  act,  the  final 
order  must  direct  the  removal  of  the  occupant.  In  either  case, 
the  final  order  must  award  to  the  petitioner  the  costs  of  the 
special  proceeding.  If  the  verdict  or  decision  is  in  favor  of  the 
person  answering,  the  judge  or  justice  must  make  a  final  order 
accordingly,  and  awarding  to  htm  the  costs  of  the  special  pro- 
ceeding. 

Id.,  if  33,  30  and  61.     See  L.  1849,  cb.  193  (2  Bdm.  533). 

I  2260.  [Am*d,  1882,]  Amount  of  costs }  Mow  collected. 

Costs,  when  allowed,  and  the  fees  of  officers,  except  where  a 
fee  is  specially  given  in  chapter  twenty-one  of  this  act,  must  be 
at  the  rate  allowed  by  law  in  an  action  in  a  justice's  court, 
and  are  limited  in  like  manner;  unless  the  application  it  founded 
upon  an  allegation  of  forcible  entry  or  forcible  holding  out;  in 
which  case,  the  judge  or  justice  may  award  to  the  successful 
party  a  fixed  sum  as  costs,  not  exceeding  fifty  dollars,  in  addition 
to  his  disbursements.  If  the  final  order  is  made  by  a  county 
judge,  or  a  special  county  judge,  or  by  a  mayor  or  recorder,  an 
execution  to  collect  the  costs  may  be  issued  thereupon  as  if  it 
was  a  judgment  of  a  justice  of  the  peace  of  the  same  city  or 
Gonnty;  and  for  that  purpose  the  officer  takes  the  place  of  a  jus- 
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tice  of  the  peace.  In  every  other  case  an  execution  may  be 
issued  to  collect  the  costs  awarded  thereby  as  if  the  final 
order  was  a  judgment,  rendered  in  the  court,  of  which  the  judge 
or  justice  is  the  presiding  officer. 

Id.,  li  12,  13,  22  and  part  of  |  51.  am'd  and  consolidated.  Am*d  L,  1882. 
ch.  890. 

i  2261.   [Am'dy  1882.]    'Warrant  to  dteposseM  defendant. 

Where  the  final  order  is  in  favor  of  the  petitioner,  the  judge 
or  justice  must  thereupon  issue  a  warrant,  under  his  hand,  di- 
rected to  the  sheriff  of  the  county,  or  to  any  constable  or  marshal 
of  the  city  or  town,  in  which  the  property,  or  a  portion  thereof, 
is  situated,  or  if  it  is  not  situated  in  a  cily,  to  any  constable  of 
any  town  in  the  countj%  describing  the  property,  and  commanding 
the  officer  to  remove  all  persons  .therefrom,  and  also,  except 
where  the  case  is  within  section  '2237  of  this  act,  to  put  the 
petitioner  into  the  full  possession  thereof. 

Id.,  fl  13.  33  and  39.  See  L.  1857,  cb.  684;  also.  ||  68,  69.  63,  64,  aod 
L.  1868,  ch.   764    (7  Edm.  335). 

S  2282.  Bzeontlon  of  warrant. 

The   officer,  to   whom  the    warrant  is   directed  and   delivered, 
must  execute  it,  according  to  the  command  thereof,  between  the 
hours  of  sunrise  and  sunset. 
R.  S.,  I  40. 

S  2253.  When  warrant  cancels  lease  i  exception. 

The  issuing  of  a  warrant  for  the  removal  of  a  tenant  from 
demised  premises,  cancels  the  agreement  for  the  use  of  the  prem- 
ises, if  an3%  under  which  the  person  removed  held  them;  and 
annuls  accordingly  the  relation  of  landlord  and  tenant,  except 
that  it  does  not  prevent  a  landlord  from  recovering,  by  action, 
any  sum  of  money,  which  was,  at  the  time  when  the  precept  was 
issued,  payable  by  the  terms  of  the  agreement,  as  rent  for  the 
premises;  or  the  reasonable  value  of  the  use  and  occupation 
thereof,  to  the  time  when  the  warrant  was  issued,  for  any  period 
of  time,  with  respect  to  which  the  agreement  does  not  make 
any  special  provision  for  payment  of  rent. 

Id.,  I  43,  also,  S  60;  L.  1868,  ch.  764  (7  £dm.  836). 

i  2254.  [Am'd,  1886.]    Warrant;  when  and  how  stayed. 

The  party,  against  whom  a  final  order  is  made,  requiring  the 
delivery  of  possession  to  the  petitioner,  may,  at  any  time  before 
a  warrant  is  issued,  stay  the  issuing  thereof;  and  also  stay  an 
execution  to  collect  the  costs,  as  follows: 

1.  Where  the  final  order  establishes  that  a  lessee  or  tenant 
holds  over,  after  a  default  in  the  payment  of  rent,  or  of  taxes 
or  assessments,  he  may  effect  a  stay,  by  payment  of  the  rent 
due,  or  of  such  taxes  or  assessments,  and  interest  and  penalty, 
if  any  thereon  due,  and  the  costs  of  the  special  proceeding;  or 
by  delivering  to  the  judge  or  justice,  or  the  clerk  of  the  court, 
his  undertaking  to  the  petitioner,  in  such  sum  and  with  such 
sureties  as  the  judge  or  justice  approves,  to  the  effect  that  he 
will  pay  the  rent,  or  such  taxes  or  assessments,  and  interest  and 
penalty  and  costs,  within  ten  days,  at  the  expiration  of  which 
time  a  warrant  may  issue,  unless  he  produces  to  the  judge  or 
justice  satisfactory  evidence  of  the  payment. 

2.  Where  the  final  order  establishes  that  a  lessee  or  tenant  hai 
taken  the  benefit  of  an  insolvent  act,  or  has  been  adjudicated  a 
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bankrupt,  he  may  effpct  a  stay  by  paying  the  costs  of  the  special 
proceeding?,  and  by  delivering  to  the  judge  or  justice,  or  the  clerk 
of  the  court,  his  undertaking  to  the  petitioner,  in  such  a  sum 
and  with  such  sureties  as  the  judge  or  justice  approves,  to  the 
efToct,  tnat  he  will  pay  the  rent  of  the  premises,  as  it  fias  become, 
or  thereafter  becomes  due. 

3.  Where  the  final  order  establishes  that  the  person  against 
whom  it  is  made,  continues  in  possession  of  real  property,  which 
has  been  sold  by  virtue  of  an  execution  against  his  property,  ue 
may  effect  a  stay,  by  paying  the  costs  of  the  special  proceeding, 
and  delivering  to  the  judge  or  justice,  or  the  clerk  of  the  court, 
an  affidavit,  that  he  claims  the  possession  of  the  property,  by 
virtue  of  a  right  or  title,  acquired  after  the  sale,  or  as  guardian 
or  trustee  for  another;  together  with  his  undertaking  to  the  peti- 
tioner, in  such  a  sum  and  with  such  sureties  as  the  judge  or. 
justice  approves,  to  the  effect,  that  he  will  pay  any  costs  and 
damages,  which  may  be  recovered  against  him,  in  an  action  of 
ejectment  to  recover  the  property,  brought  against  him  by  the 
petitioner  within  six  months  thereafter;  and  that  he  will  not 
commit  any  waste  upon  or  injury  to  the  property,  during  his 
occupation  thereof, 

B.  S.,  I  44,  am'd  by  L.  1857,  ch.  684 ;  and  ||  45  and  46. 

i  22S6.  UndertaklnKi  bo^v  disposed  of. 

Where  an  undertaking  is  given,  in  a  catte  specified  in  sub- 
division first  of  the  last  section,  the  judge  or  justice  must  deliver 
it  to  the  person  against  whom  the  final  order  was  made,  upon 
his  producing  the  evidence  of  payment,  mentioned  in  that  sub- 
division. If  he  does  not  produce  such  evidence  within  ten  days, 
the  judge  or  justice  must  deliver  it  to  the  petitioner.  In  every 
other  case  specified  in  the  last  section,  the  judge  or  justice  must 
deliver  the  undertaking  to  the  petitioner,  immediately  after  his 
approval  thereof. 

I  2256.  Redemption  by  lessee. 

Where  the  special  proceeding  is  founded  upon  an  allegation 
that  a  lessee  holds  over,  after  a  default  in  the  payment  of  rent, 
and  the  unexpired  term  of  the  lease,  under  which  the  premises 
are  held,  exceeds  five  years,  at  the  time  when  the  warrant  is 
issued;  the  lessee^  his  executor,  administrator,  or  assignee,  may, 
at  any  time  withm  one  year  after  the  execution  of  the  warrant, 
pay  or  tender  to  the  petitioner,  his  heir,  executor,  admhiistrator, 
or  assignee,  or  if,  w^ithin  five  days  before  the  expiration  of  the 
3*oar,  he  cannot,  with  reasonable  diligence,  be  found  within  the 
city  or  town,  wherein  the  property,  or  a  portion  thereof,  is  situ- 
ated, then  to  the  judge  or  justice  who  issued  the  warrant,  or  his 
successor  in  office,  all  rent  in  arrear  at  the  time  of  the  payment 
or  tender,  with  interest  thereupon,  and  the  costs  and  charges 
incurred  by  the  petitioner.  Thereupon  the  person  making  the 
payment  or  tender,  shall  be  entitled  to  the  possession  of  the 
demised  premises,  under  the  lease,  and  may  hold  and  enjoy  the 
same,  according  to  the  terms  of  the  original  demise,  except  as 
otherwise  prescribed  in  the  next  section  but  one. 

I^  1842,  eta.  240,  f  1   (4  Edm.  001).  am'd. 
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I  2267.  Id.i  by  creditor  of  lensee. 

In  a  case  specified  in  the  last  section,  a  judgment  creditor  of 
the  lessee,  whose  judgment  was  docketed  in  the  county,  before 
the  precept  was  issued,  or  a  mortgagee  of  the  lease,  whose  mort- 
gage was  duly  recorded,  in  the  county,  before  the  precept  was 
issued,  may,  at  any  time  before  the  expiration  of  one  year  after 
the  execution  of  the  warrant,  unless  a  redemption  has  been  made 
as  prescribed  in  the  last  section,  file  with  the  judge  or  justice 
who  issued  the  warrant,  or  with  his  successor  in  office,  a  notiw, 
specifying  his  interest  and  the  sum  due  to  him;  describinir  the 
premises:  and  stating  that  it  is  his  intention  to  redeem  us  pre- 
scribed in  this  section.  If  a  redemption  is  not  made  by  the  lessee, 
his  executor,  administrator,  or  assignee,  within  a  year  after  the 
execution  of  the  warrant,  the  person  so  filii:g  a  notice,  or,  if  tv.j 
or  more  persons  have  filed  suta  notices,  the  one  who  holds  the 
first  lien,  may,  at  any  time  before  two  o'clock  of  the  day,  not  a 
Sunday  or  a  public  holiday,  next  succeeding  the  last  day  of  the 
year,  redeem  for  his  own  benefit,  in  like  manner  as  the  lessee,  his 
executor,  administrator,  or  assignee  might  have  so  redeenietl. 
Where  two  or  more  judgment  creditors  or  mortgagees  have  tiled 
such  notices,  the  holder  of  the  second  lien  may  so  redeem,  at 
any  time  before  two  o'clock  of  the  day,  not  a  Sunday  or  a  public 
holiday,  next  succeeding  that  in  which  the  holder  of  the  first 
lien  might  have  redeemed;  and  the  holder  of  the  third  and  each 
subsequent  lion,  may  redeem,  in  like  manner,  at  any  time  bi^foie 
two  o'clock  of  the  day,  not  a  Sunday  or  a  public  holiday,  next 
succeeding  that  in  which  his  predecessor  might  have  redeemed. 
But  a  second  or  subsequent  redemption  is  not  valid,  unle&s  the 
person  redeeming  pays  or  tenders  to  each  of  his  predecessors  who 
has  redeemed,  the  sum  paid  by  him  to  redeem,  and  also  the  sum 
due  upon  his  judgment  or  mortgage;  or  deposits  those  sums  with 
the  judge  or  justice,  for  the  benefit  of  his  predecessor  or  prede- 
cessors. 

L.   1842.  cb.  240,   8  1    (4  Edm.  4G1). 

I  2258.   The   lant    two   •ectlons   qvalllled. 

Where  a  redemption  is  made,  as  prescribed  in  either  of  the  last 
two  sections,  the  rights  of  the  person  redeeming  are  subject  to 
a  lease,  if  any,  executed  by  the  petitioner,  since  the  warrant  was 
issued,  so  far  that  the  new  lessee,  his  assigns,  undertenants,  or 
other  representatives,  may,  uptui  complying  with  the  terms  of 
the  lease,  hold  the  premises  so  leased  until  twelve  o'clock,  noon, 
of  the  first  day  of  May,  next  succeeding  the  redemption.  Aud. 
in  all  other  respects,  the  person  so  redeeming,  his  assigns  and 
representatives,  succeed  to  all  the  rights  and  liabilities  of  the 
petitioner,  under  such  a  lease. 

f  22S9.  Order  to  be  made  thereupon!  liability  of  person 
redeemlnar. 

The  person  redeeming,  as  prescribed  in  tho  last  three  sections, 
or  the  owner  of  the  property  so  redeemed,  may  present  to  the 
judge  or  justice  who  issued  the  warrant,  or  to  his  successor  ia 
office,  a  petition,  duly  verified,  setting  forth  the  facts  of  th^ 
redemption,  and  praying  for  an  order,  establishing  the  rights  and 
Iiabiliti#s  of  the  parties  upon  the  redemption.  Whereupon  tbe 
judge  or  justice  must  make  an  order  requiring  the  other  partjf 
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to  the  redemption  to  show  cause  before  him,  at  a  time  and  place 
therein  8i)eeitied,  why  the  prayer  of  the  petition  shonid  not  be 
granted.  The  order  to  show  cause  must  be  made  returnable,  not 
lesd  than  two  nor  more  than  ten  days,  after  it  is  granted;  and 
it  must  be  served  at  least  two  days  before  it  is  returnable.  Upon 
the  return  thereof,  the  judge  or  justice  must  hear  the  allegations 
aud  proofs  of  the  parties,  and  must  make  such  a  final  order  as 
justice  requires.  The  costs  and  expenses  must  be  paid  by  the 
p^'titioner.  The  final  order,  or  a  certified  copy  thereof,  may 
be  recorded  in  like  manner  as  a  deed.  A  person,  other  than  the 
lessee,  who  redeems  as  prescribed  in  the  last  three  sections,  suc- 
ceeds to  all  the  duties  and  liabilities  of  the  lessee,  accruing  after 
the  redemption,  as  if  he  was  named  as  lessee  in  the  lease. 

I  22<»0.   Appeal. 

An  appeal  may  be  taken  from  a  final  order,  made  as  prescribed 
in  this  title,  to  the  same  court,  within  the  same  V™^>  ^^^  i^  ^^^ 
same  manner,  as  where  an  appeal  is  taken  from  a  judgment  ren- 
dered in  the  court,  of  which  the  judge  or  justice  is  the  presiding 
ofiicer,  and  with  like  efifect;  except  as  otherwise  prescribed  in  the 
next  two  sections. 

SubBtituted  for  |  47.  R.  S.,  aiii*d;  L.  1868,  ch.  828  (7  Edm.  3S7),  %  52; 
L.  1849.  ch.  193  (2  Edm.  Q34). 

12261.   [Am'd»   1885.]   Bflect  of  appeal  limited  In  certain 


The  issuing  or  execution  of  the  warrant  can  not  be  stayed  by 
such  an  appeal,  or  by  the  giving  of  an  undertaking  thereupon, 
otherwise  than  as  prescribed  in  the  next  section.  An  appeal  can 
not  be  taken  to  the  court  of  appeals,  from  a  final  determination 
of  the  appellate  division  of  the  supreme  court,  upon  such  an  ap- 
peal, unless  the  latter  court,  by  an  order,  made  at  the  term  of 
the  appellate  division  where  the  final  order  is  made,  or  the  next 
term  thereafter,  allows  it  to  be  taken. 

L.  1896,  ch.  946. 

I  2262.   [Am'dy  1806.]  'Warrantui  bo^iv  stayed  on  appeal. 

Where  an  appeal  is  taken  from  a  final  order,  awarding  delivery 
of  posKCHsion  to  the  petitioner,  which  establishes  that  a  lessee  or 
tenant  holds  over,  after  a  default  in  payment  of  rent  or  from  an 
order  or  judgment  affirming  such  final  order,  the  issuing  and 
execution  of  the  warrant  may  be  stayed  by  the  order  of  the 
county  judge,  and  in  the  city  and  county  of  New  York  by  a 
justice  of  the  supreme  court,  upon  the  appellant's  giving  the  se- 
curity required  to  perfect  the  appeal,  and  to  stay  the  execution 
of  the  order  appealed  from  and  also  an  undertaking  to  the  peti- 
tioner in  a  sum  and  with  suretie?  approved  by  the  county  judge 
or  in  the  city  and  county  of  New  York  by  a  justice  of  the  su- 
preme court  to  the  effect  that  if,  upon  the  appeal,  a  final  deter- 
mination is  rendered  against  the  appellant  he  will  pay  all  rents 
accruing  or  to  accrue  upon  the  premises,  or  if  there  is  no  least 
thereof  the  value  of  the  use  and  occupation  of  the  premises  sub* 
sequent  to  the  institution  of  the  special  proceedings. 

U  1895,  ck.  946. 
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I  22G3.  Appellate  court  may  a^vard  reiititiitlon)  action 
for  dAmaKeH. 

If  the  final  order  is  iv%'orsed  upon  the  appeal,  the  appellate 
court  may  award  restitution  to  the  party  injured,  with  costs; 
and  it  may  make  an  order,  or  issue  any  other  mandate,  necessary 
to  carry  its  determination  into  effect.  The  person  dispossessed 
may  also  maintain  an  action,  to  recover  the  damages  which  he 
has  sustained  hy  the  dispossession. 

SectlODS  48  and  40,  B.  S. 

I  22tt4*  Application  of  tills  title |  effect  of  final  order. 

This  title  does  not  impair  the  rights  of  a  landlord,  lessor,  or 
tenant,  in  a  case  not  therein  provided  for.  Where  a  special  statu- 
tory provision  confers  a  right  to  take  proceedings,  in  the  manner 
heretofore  prescribed  by  law,  for  tne  summary  i*emoval  of  a  per- 
son in  possession  of  real  property,  the  proceedings  thereunder 
must  be  taken  as  prescribed  in  this  title.  A  final  order,  made  in 
a  special  proceeding,  taken  as  prescribed  in  this  title,  is  not  a 
bar  to  an  action  of  ejectment,  to  recover  the  property  aflEecteU 
thereby. 

Id.,  I  50. 

i  2205.  Hew  proceedinara  under  tliia  title  to  be  stayed. 

Where  a  petition  is  presented,  as  prescribed  in  this  title,  the 
proceedings  thereupon  before  the  final  order,  and  if  the  tiunl 
order  awards  delivery  of  the  possession  to  the  petitioner,  tbe  issu- 
ing or  execution  of  the  warrant  thereupon,  cannot  be  stayed  or 
suspended  by  any  court  or  judge,  except  in  one  of  the  following 
methods: 

1.  By  an  order  made,  or  an  undertaking  filed,  upon  an  api^eaK 
in  a  case  and  in  the  manner  specially  prescribed  for  that  purpose 
in  this  title. 

2.  By  an  injunction  order,  granted  in  an  action  against  the 
petitioner.  Such  an  injunction  shall  not  be  granted  before  the 
final  order  in  the  special  proceeding,  except  in  a  case  where  au 
injunction  would  be  granted  to  stay  the  proceedings,  in  an  aeti«»u 
of  ejectment,  brought  by  the  petitioner,  and  upon  the  like  terms: 
or  after  the  final  order,  except  in  a  case  where  an  iujuncuou 
would  be  granted  to  stay  the  execution  of  the  final  judgmeui 
in  such  an  action,  and  upon  the  like  terms. 

fi.  S.,  f  47. 
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TITLB  m. 

Froeeedings  to  punish  a  contempt  of  court,  other  than  a 

criminal  contempt. 

I«e.  2366.  Oa»e«  to  which  this  title  appUef.  * 

2907.  When  panlshmeDt  may  be   Bummary. 

2268.  When  warrant  to  commit  may  luae  wlthont  notlea. 

2269.  Order  to  show  cause,  or  warrant  to  attach  offender. 

2270.  Notice   to    delinquent   officer   to   show   cause. 

2271.  Order  or  warrant;  when  granted  out  of  coart. 

2272.  Id.;  when  contempt  was  committed  before  a  referee. 

2273.  Effect  of  order  to   show   cause,   and  of  warrant. 

2274.  Copy  affldarlt,  etc.,  to  be  serred  with  warrant. 

2276.  Indorsement  upon  warrant. 
227B.  Warrant;  how  executed. 

2277.  Undertaking  to  procure  discharge. 

2278.  When    habeas    corpus   may   Issue. 

2279.  Sheriff  to  file  undertaking  with  return. 

2280.  Interrogatories  and  proofs. 

2281.  When  and  how  accused  to  be  punished. 

2282.  Id.;   upon  return  of   habeas   corpus. 

2283.  Id.;  upon  return  of  order  to  show  cause. 

2284.  Amount    of    flue. 

2285.  Length    of    Imprisonment. 

2286.  When   court    may    release   offender. 

2287.  Offender  liable  to  Indictment. 

2288.  Proceedings  when  accused  does  not  appear. 

2289.  Undertaking;   when   pros^uted  by  person  aggrtered 

2290.  Id.;  by  attorney-general,  etc. 

2291.  Sheriff  liable   for  taking   insufficient   sureties. 

2292.  Punishment    of  misconduct    at    trial   term. 


,, [Repealed  by  L.  1909,  ch.  35.    See  Consolidated 

Laws,  tit.  Judiciary  Law,  §§  754-781.] 
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TITLE  IV. 
Proceedings  to  collect  a  fine. 

Bee.  2293.  Clerk  to  make  schednle  of  fines  Impoeed. 
2294.  Warrant  to  be  iamied  by  blm. 
22U5.  Id.;    when  dellnqueDt  reeides   in  anotber   oonstj. 
229G.  Execution  of  warrant. 
22017.  Ueturn   Uiercof. 

2298.  PruceeUinifii   if   flue    not   collected. 

2299.  WLo  to  be  included  in  acbedule. 
23UU.  LtabllUy   of   aherlff. 

23U1.  AppilcatloD   of    this   title. 

§8  :^03-2»oi.       [Repealed   by   L.   1909,   oh.  35.     See  Consoli 
dated  Laws,  tit.  Judiciary  Law,  §{{  790-797.] 
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a.l7,kS  DISCOVERY  oF  If  230SM)£« 

TiTLB  V. 
Proceedings  to  discover  the  death  of  a  tenant  for  life. 

8«c.  2802.  Petition  for  production  of  tenant  for  life. 

S308.  Cootente   of  petition.  ' 

2304.  Service  of  petition  and  notice. 

2306.  Proceedinga   upon   presentation   of   petition. 

2306.  Serrice  or  order;   powers,   etc.,   of  referee. 

2307.  Habeas   corpus. 

2308.  Beport  of  referee. 

2309.  Dismissal   of    petition   wlien   order  complied   with. 

2310.  When  life-tenant  deemed  dead,  and  petitioner  let  into 

2311.  Commission  to  be  issued  if  llfe«tenant  is  witlwnt  tbe  State. 

2812.  General  proTiaions  respecting  the  commission. 

2813.  PeUtioner  to  give   notice  of  its  execution. 

2814.  Execution  thereof. 

2816.  Proceedings   on   return   of   commission. 
2316.  OosU. 

2817.  Property;  when  restored. 

2818.  Bemedy  of  person  OTicted  for  proAts,  etc. 

2819.  Order  not  concluslTe  in  ejectment. 


1  SSOa.  Petlttoa  for  production  of  tenmnt  for  life* 

A  perflon  entitled  to  claim  real  property,  after  the  death  of 
another  who  has  a  prior  estate  therein,  may,  not  oftener  than 
once  in  each  calendar  year,  apply  by  petition  to  the  supreme 
court,  at  a  special  term  thereof,  held  within  the  jadicial  district, 
wherein  the  property,  or  a  part  thereof,  is  situated,  for  an  order, 
directing  the  production  of  the  tenant  for  life,  as  prescribed  in 
this  title,  by  a  person,  named  in  the  petition,  against  whom  an 
action  of  ejectment  to  recover  the  real  proper^  can  be  main- 
tained, if  the  tenant  for  life  is  dead;  or,  where  there  is  no  such 
person,  by  the  guardian,  husband,  trustee,  or  other  person,  who 
has,  or  is  entitled  to,  the  custody  of  the  person  of  the  tenant  for 
life,  or  the  care  of  his  estate. 

2  B.  &  348,   I  1  (2  Bdm.  864). 

I  aaOS.  Contents  of  petition. 

The  petition  must  be  in  writing,  and  yerified  by  the  affidavit 
of  the  petitioner,  to  the  effect,  that  the  matters  of  fact  therein 
set  fortn  are  true.    It  must  contain: 

1.  A  description  of  the  real  property,  and  a  statement  of  the 
petitioner's  interest  therein,  and  of  such  other  facts  as  show  that 
the  case  is  within  the  provisions  of  the  last  section. 

2.  An  averment  that  the  petitioner  believes  that  the  person,  upon 
whose  life  the  prior  estate  depends,  is  dead,  together  with  a 
statement  of  the  grounds  upon  which  the  petitioner's  belief  is 
founded. 

U.,  f  2  and  part  of  |  8. 

I  8804.  Service  of  petition  nnd  notice. 

A  copy  of  the  petition,  including  the  affidavit,  together  with 
notice  of  the  time  and  place  at  which  the  petition  will  be  pre- 
sented, must  be  personally  served,  at  least  fourteen  days  before 
its  presentation,  upon  the  person  required,  by  the  prayer  thereof, 
to  produce  the  tenant  for  life. 

Ecmalnder  of  8  8. 

I  2800.   Proeeedinvs   npon  presentntion   of  petition. 

Upon  the  presentation  of  the  petition  and  affidavit,  with  doe 
proof;  by  affidavit,  of  service  of  a  copy  thereof,  and  of  the  notioa^ 
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It  sufficient  cause  to  the  contrary  is  not  shown  by  the  advene 
party,  the  court  must  either  issue  a  commission,  as  prescribed  in 
the  following  sections  of  this  title;  or  make  an  order,  directing 
the  adverse  party,  at  a  time  and  place  therein  specified,  before 
the  court,  or  a  referee  therein  designated,  to  produce  the  persoii 
upon  whose  life  the  prior  estate  depends,  or,  in  default  thereofi 
to  orove  that  he  is  living, 
it.  S.  848,  i  4. 

5  2ta06.  Servlee  of  orders  po^Fem,  ete^  of  referee* 

Where  an  order,  requiring  the  production  of  the  tenant  for  life» 
or  proof  that  he  is  living,  is  made  as  prescribed  in  the  last  section, 
u  certified  copy  thereof  must  be  served,  at  least  fourteen  dayi 
before  the  time  therein  specified,  upon  the  person  required  to 
make  the  production  of  the  proof,  or  upon  his  attorney.  Upon 
presentation  of  proof  of  service,  by  affidavit,  the  court  or  the 
referee  must,  at  the  time  and  place  specified  in  the  order,  or  at 
the  time  and  place  to  which  the  hearing  may  be  adjourned,  hear 
the  allegations  and  proofs  of  the  parties,  respecting  the  identity 
of  any  person  produced,  with  the  person  whose  death  is  in  qaes^ 
tion;  or,  if  the  latter  person  is  not  produced,  respecting  the 
reasons  for  the  failure  to  produce  him^  and  whether  he  is  living. 
Where  a  referee  is  appointed,  he  has  the  same  powers,  and  u 
entitled  to  the  same  compensation,  as  a  referee  appointed  for  the 
trial  of  an  issue  in  an  action. 
Id.,  8  6. 

I  2807.  Habeas  corpus. 

If  it  appears,  by  affidavit,  to  the  satisfaction  of  the  court,  that 
the  person  required  to  be  produced  is  imprisoned  within  the  State, 
for  any  cause,  except  upon  a  sentence  for  a  felony,  or  is  kept  or 
detained,  within  the  State,  by' any  person,  the  court  may,  either 
before  or  after  making  the  order  for  production,  issue  a  writ 
of  habeas  corpus  to  bring  him  before  it,  or  before  the  referee, 
as  the  case  requires.  The  writ  must  be  served  and  executed, 
and  disobedience  thereto  may  be  punished,  as  where  a  writ  of 
habeas  corpus  is  issued,  to  inquire  into  the  cause  of  the  detentioi^ 
of  a  prisoner. 

Id.,   f  7. 

I  2808.  Report  of  referee. 

.  The  referee  must  deliver  his  report  to  the  petitioner,  or  file  It 
with  the  clerk,  within  ten  days  after  the  case  is  closed.  He 
must  state  therein,  whether  any  person  was  or  was  not  produced 
before  him,  as  being  the  person  whose  death  is  in  question.  He 
must  append  thereto,  in  the  form  of  depositions,  tne  proofs,  if 
any,  respecting  the  identity  of  any  person  so  produced,  with  the 
person  whose  death  is  in  question;  or  if  no  one  is  so  produced, 
upon  the  question  whether  the  latter  person  is  liying.  He  most 
also  state,  in  his  report,  his  conclusions  upon  the  questions  con* 
troverted  before  him. 

Id.,  I  8. 

I  2S09.  Dismissal  of  petition  ^^hea  order  eomplied  witk. 

If  it  appears,  to  the  satisfaction  of  the  court,  upon  the  referee's 
report,  and  the  proofs  thereto  appended;  or,  where  a  referee  ii 
not  appointed,  upon  the  allegations  and  proofs  of  the  parties  be- 
fore the  court;  that  the  party,  required  to  produce  the  tentnt 
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for  life,  or  to  prove  his  existence,  has  fully  complied  with  the 
order,  the  court  must  make  an  order  dismissing  the  petition,  and 
requiring  the  petitioner  to  pay  the  costs  of  the  proceedings. 

2  B.  S.  843,'|  9. 

i  2310.  'Wbea  life-tenant  deemed  dead,  and  petitioner 
let  into   poMMesaion. 

If  it  appears,  from  the  referee's  report,  or  upon  the  hearing 
before  the  court,  that  the  person,  upon  whose  life  the  prior  estate 
depends,  was  not  produced;  and  if  the  party  required  to  produce 
him.  or  to  prove  his  existence,  has  not  proved,  to  the  satisfaction 
of  the  court,  that  he  is  living;  a  final  order  must  be  made,  declar- 
ing that  he  is  presumed  to  be  dead,  for  the  purpose  of  the  pro- 
ceedings, and  directing  that  the  petitioner  be  forthwith  let  Into 
possession  of  the  real  property,  as  if  that  person  was  actually 
dead. 

Id.,    i    10. 

S  2311.  Commission  to  be  issued  if  Ufe-tennnt  is  witlftoat 
tl^e  State. 

If  before  or  at  the  time  of  the  presentation  of  the  referee's 
report  to  the  court,  or,  where  a  referee  is  not  appointed,  at  any 
time  before  the  final  order  is  made,  the  party,  upon  whom  the 
petition  and  notice  are  served,  presents  to  the  court  presumptive 
proof,  by  affidavit,  that  the  person,  whose  death  was  m  question, 
18,  or  lately  was,  at  a  place  certain,  without  the  State,  the  court 
must  make  an  order,  requiring  the  petitioner  to  take  out  a  com- 
mission, directed  to  one  or  more  persons,  residing  at  or  near  that 
place,  either  designated  in  the  order,  or  to  be  appointed  upon  a 
subsequent  application  for  the  commission  for  the  purpose  of 
obtaining  a  view  of  the  person,  whose  death  is  in  question,  and 
of  taking  such  testimony  respecting  his  identity,  as  the  parties 
produce.  The  order  must  also  direct  that  the  proceedings  upon 
the  petition  be  stayed,  until  the  return  of  the  commission;  and 
that  the  petition  be  dismissed  with  costs,  unless  the  petitioner 
takes  out  the  commission  within  a  time  specified  in  tne  order, 
and  diligently  procures  it  to  be  executed  and  returned,  at  his 
own  expense. 

Id.,  i  11. 

i  2812.  General  provisioas  respectlnv  tbe  eomn&isslon. 

It  is  not  necessary,  unless  the  court  specially  so  directs,  that 
the  witnesses  to  be  examined  should  be  named  in  the  commission, 
or  that  interrogatories  should  be  annexed  thereto.  The  commis- 
sion must  be  executed  and  returned,  and  the  deposition  taken 
must  be  filed  and  used,  as  prescribed  for  those  purposes  in  article 
second  of  title  third  of  chapter  ninth  of  this  act,  except  as  other- 
wise specially  prescribed  in  this  title. 

i  2318.  Petitioner  to  ffi-ve  notice  of  its  exeoation. 

The  petitioner  must  give  to  the  adverse  party,  or  his  attorney, 
written  notice  of  the  time  when,  and  the  place  where,  the  com- 
missioner or  commissioners  will  attend,  for  the  purp^jso  of  exe- 
cuting the  commission,  as  follows: 

1.  If  the  place,  where  the  commission  is  to  be  executed,  is 
within  the  United  Stntes,  or  the  dominion  of  Canada,  he  must 
give  at  least  two  months'  notice. 
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2.  If  it  is  within  either  of  the  West  India  islands,  he  most  - 
give  at  least  three  months'  notice. 

3.  In  every  other  case,  he  must  give  at  least  four  months*  time. 
Notice  may  be  given,  as  required  by  this  section,  l?y  serving  it 

as  prescribed  in  this  act  for  the  service  of  a  paper  upon  an  attcnv 
ney,  in  an  action  in  the  supreme  court. 

2   B.    8.   343,    f    12. 

I  2814*  Bxecutioa  thereof. 

The  commissioner  or  commissioners  possess  the  same  powen* 
and  must  proceed  in  the  same  manner,  as  a  referee,  appointed  bj 
an  order  requiring  the  production  of  the  tenant  for  life,  or  proof 
of  his  existence;  except  that  they  cannot  proceed,  unless  a  person 
is  produced  before  them,  as  being  the  person  whose  death  is  in 
question.  The  return  to  the  commission  must  expressly  state 
whether  any  person  was  or  was  not  so  produced.  The  testimony, 
respecting  the  identity  of  a  person  so  produced,  must  be  taken, 
unless  otherwise  soecially  directed  by  the  court,  as  prescribed  in 
chapter  ninth  of  this  act,  for  taking  the  deposition  of  a  witness 
upon  oral  interrogatories;  except  that  it  is  not  necessary  to  gire 
any  other  notice  of  the  time  and  place  of  examination,  than  that 
prescribed  in  the  last  section. 

Id.,  part  of  I  18. 

i  S315.  Proceedlnir>  on  return  of  cominlsslon. 

Upon  the  return  of  the  commission,  the  proceedings  are  the 
ame  as  upon  the  report  of  a  referee,  as  prescribed  in  sections 

i309  and  ^10  of  this  act;  but  the  court  may,  in  its  discretioOi 

receive  additional  proofs  from  either  party. 
SabaUtuted  for  ff  18.   14,   16   and  16. 

i  2316.  Costs. 

Where  costs  of  a  special  proceeding,  taken  as  prescribed  in  tbis 
title,  are  awarded,  they  must  be  fixed  by  the  court  at  a  gross 
^um,  not  exceeding  'fifty  dollars,  in  addition  to  disbursements 
Where  provision  is  not  specially  made  in  this  title  for  the  award 
of  costs,  they  must  be  denied,  or  awarded  to  or  against  either 
party,  as  justice  requires. 

Id.,    §   18. 

i  2817.  Property!  ^vhen  restored* 

The  possession  of  real  propei^y,  which  has  been  awarded  to 
the  petitioner;  as  prescribed  in  this  title,  upon  the  presumption 
of  the  death  of  the  person,  upon  whose  life  the  prior  estate 
depends,  must  be  restored,  by  the  order  of  the  court,  to  the 
person  evicted,  or  to  his  heirs  or  legal  representatives,  upon  the 
petition  of  the  latter,  and  proof,  to  the  satisfaction  of  the  court, 
that  the  person  presumed  to  be  dead  is  living.  The  proceedings 
upon  such  an  application  are  the  same,  as  prescribed  in  this  title^ 
upon  the  application  of  the  person  to  whom  possession  is  awarded. 

Id.,  s  10- 

§  2318.  Remedy  of  person  oTioted  for  prollts»  ete. 

A  person  evicted,  as  prescribed  In  this  title,  may.  if  the  pre- 
sumption, upon  which  he  is  evicted,  is  erroneous,  maintain  an 
action  against  the  person  who  has  occupied  the  property,  or  his 
executor  or  administrator,  to  recover  the  rents  and  profits  of 
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tAe  property,  during  the  occnpation,  while  the  person,  npon  whoM 
life  tlie  prior  estate  depends,  is  or  was  living. 
2  R.  s.  348.  f  ao. 

I  2819.  Order  not  eonel«aive  in  ejeetnftent. 

A  final  order,  made  as  prescribed  in  this  title,  awarding  to  the 
petitioner  the  possession  of  real  property  is  presamptive  evidence 
only,  in  an  action  of  ejectment,  brought  against  him  hy  the 
peii^n  evicted,  or  in  an  action  brought  as  prescribed  in  the  Inf^t 
section,  of  the  life  or  death  of  the  person,  upon  whose  life  th«- 
prior  estate  depends. 
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TITLE  VL 

Proceedings  for  the  appoixLtment  of  a  oomxnittee  of  thfl 
person,  and  of  the  property,  of  a  lunatic,  idiot,  or  hsbit- 
ual  drunkard;  general  powers  and  duties  of  the  committee. 

See.  2S20.  JnrlBdlctloD;   concarrent  Jarlsdlctloii. 

2321.  Duty  of  court  havinj^  Jurisdlctlou. 

2322.  Committee  may  be  appointed. 

2828.  Application  for  committee;   by  whom   made. 

2328a.  Application  when  Incompetent  pei-bon  la  In  a  State  luatltntloo: 
petition,  by  whom  made;  contenta  and  proce«^ii^ga  upuo  pre- 
sentation tbei-eof. 

2323b.  Costa  of  proceeding. 

2324.  Duty  of  certain  olllcers  to  apply. 

2.325.  Contents,   etc.,   of  petition ;   proceedings  upon   presentation  thereof. 

2325a.   Notice  to  be  flliMl,   recorded  and  Indexed. 

2320.  When   foreign  committee  may  be  appointt>d. 

2827.  Order  for  commisaion,   or  for  trial  by  Jary  In  court 

2328.  Contents  of  commission. 

2329.  Commissioners   to   bb   sworn;    racandea,    bow  filled^ 

2330.  Jury    to    he    procured.    Proceedings   thereupon. 
2831.  Proceedings  upon  the  hearing. 

2332.  Return   of   Inquisition   and    commission. 
2833.  Rxijenses  of  commission. 

2334.  Proceedlng«i   upon  trial   by  Jury  in   court. 

2335.  Subject   of   Inquiry   In  cases   of   lunacy. 

2336.  Proceedings  upon  vordict,   or  return  of  commission. 

2836a.  Sections  of  this  title  not  applicable  when  application  tK  il» 
mlttee  is  made  under  authority  rf  this  State. 

2337.  Security   to  be  given   by  committc.-. 
2Sh8.  Compensation  of  committee. 

2889.  Committee  under  control  of  court;  limitation  of  powem. 
2840.  Committee  of  property   may  r'aiDtaln  actions,  etc 

2341.  Committee  of  property;  to  file  inventory  and  account. 

2342.  Id.;   may  be  compelled   to   file   the   same,   or  render  an  additloDftI 

account,   etc. 

2343.  Property,   when  to  be  restored. 

2344.  Id.;   disposition  in  case  of  death. 

2344a.  Court  may  compel  performance  of  contract  made  by  incompetent 
person  In  certain  cases. 

§  2320.  [Am'd,  1806.]  Jurisdiction |  concurrent  Jorls- 
diction. 

The  jurisdiction  of  the  supreme  court  extends  to  the  cust<^ 
of  the  person  and  the  care  of  the  property,  of  a  person  incomp*^ 
tent  to  mauafire  himself  or  his  affairs,  in  consequence  of  lunacy, 
idiocy,  habitual  drunkenness,  or  imbecility  arising  from  old^  ap? 
or  loss  of  memory  and  understanding,  or  other  cause.  Whew 
a  county  court  has  jurisdiction  of  those  matters,  concurrent 
with  that  of  the  supreme  court,  the  jurisdiction  of  the  court  first 
exercising  it,  as  prescribed  in  this  title,  is  exclusive  of  that  of  the 
others,  with  respect  to  any  matter  within  its  jurisdiction,  for 
which  provision  is  made  in  this  title.  In  all  proceedings  under 
this  title  for  the  appointment  of  a  committee  of  snch  a  perron, 
he  shall  be  designated  "  an  alleged  incompetent  person;"  and 
after  the  appointment  of  a  committee  of  such  person,  in  «l' 
wnbsequent  proceedings  the  lunatic,  idiot,  habitual  drunkard  or 
imbecile  shall  be  designated   **  an  incompetent  person," 

L    1805,   ch.   946. 

§   2321.   Doty    of    court    Itavlniv    Jnrlndlctlon. 

The  court  exercising  jurisdiction  over  the  property  of  either  of 
the  incompetent  persons,  Kp(H»ified  in  the  last  section,  niiist 
preserve  his  property  from  waste  or  destruction;  and.  out  of  the 
proceeds   thereof,    must  provide  for   the  payment  of  his  debts, 
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and  for  the  safe  keeping  and  maintenance,  and  the  edacatioKi« 
when  required,  of  the  incompetent  person  and  his  family. 
L.  1874.  ch.  446,  part  of  |  1. 

}  2822.  Committee  may  be  appointed. 

The  jurisdiction,  specified  in  the  last  two  sections,  must  be  exer- 
cised by  means  of  a  committee  of  the  person,  or  a  committee  of  the 
property,  or  of  a  particular  portion  of  the  property,  of  the  incompe- 
tent person,  appointed  as  prescribed  in  this  title.  The  committee 
of  the  person  and  the  committee  of  the  property  may  be  the  same 
indlTidual,  or  different  individuals,  in  the  discretion  of  the  court. 

I  2323.  [Am*d,  1895.]  Applieatlon  for  committee  |  by  whom 
made. 

An  application  for  the  appointment  of  such  a  committee  must 
be  made  by  petition,  which  may  be  presented  by  any  person. 
Except  as  provided  in  the  next  section,  where  the  application 
is  made  to  the  supreme  court,  the  petition  must  be  presented 
at  a  special  term  held  within  the  judicial  district,  or  to  a  justice 
of  said  court  within  such  judicial  district  at  chambers,  wher« 
the  person  alleged  to  be  incompetent  resides;  or  if  he  is  not  a 
resident  of  the  State,  or  the  place  of  his  residence  cannot  b« 
ascertained,  where  some  of  his  property  is  situated,  or  the  Stat« 
institution  is  situated  of  which  he  is  an  Inmate. 

L.  1885,  ch.  824. 

S232a-a.(  Added,  1805;  am'd,  1807,  1004.  1012^]  Application 
^hen  Incompetent  pemon  1>  In  a  ntate  Institution;  petK 
tlon,  bjr  vrhom  made;  contentn  and  proceedlns*  npon  preii* 
entatlon  thereof. 

Where  an  incompetent  person  has  been  committed  to  a  state 
iustitution  in  any  manner  provided  by  law,  and  ia  an  inmate 
thereof,  the  petition  may  be  presented  on  behalf  of  the  state  by 
a  state  officer  having  special  jurisdiction  over  the  institution 
where  the  incompetent  person  is  confined  or  the  superintendent 
or  aetinj?  superintendent  of  said  institution;  the  petition  must  be 
in  writinjT  and  verified  by  the  affidavit  of  the  petitioner  or  his  at- 
torney, to  the  effect  that  the  matters  therein  stated  are  true  to  the 
best  of  his  information  or  belief;  it  must  show  that  the  person  for 
whose  person"  or  property,  or  both,  a  committee  is  asked  has  been 
legally  committed  to  a  state  institution  over  which  the  petitioner 
has  special  jurisdiction,  or  of  which  he  is  superintendent  or  acting 
superintendent,  and  is  at  the  time  an  inmate  thereof;  it  must  also 
state  the  institution  in  which  he  is  an  inmate,  the  date  of  his  ad- 
mission, his  last  known  place  of  residence,  the  name  and  residence 
of  the  husband  or  wife,  if  any,  of  such  person,  if  known  to  the 
petitioner,  and  if  there  be  none  known  to  the  petitioner,  the  name 
and  residence  of  the  next  of  kin  of  such  person  living  in  this  state 
y^o  far  a.s  known  to  the  petitioner;  the  nature,  extent  and  income  of 
his  property,  so  far  as  the  same  is  known  to  the  petitioner,  or  can 
with  reasonable  diligence  be  ascertained  by  him.  The  petition 
may  be  presented  to  the  supreme  court  at  any  special  term  thereof, 
held  either  in  the  judicial  district  in  which  such  incompetent  per- 
son last  resided,  or  in  the  district  in  which  the  state  institution  in 
which  he  is  committed  is  situated,  or  to  a  justice  of  the  supreme 
court  at  chambers  within  such  judicial  district,  or  to  the  county 
court  of  the  county  in  which  the  incompetent  person  resideti  at  the 
time  of  su<-h  commitment,  or  of  the  county  in  which  said  institu- 
tion is  situated.  Notice  of  the  presentation  of  such  petition  shall 
lie  personally  givon  to  such  person,  and  also  to  the  husband  or 
wife,  if  known  to  the  petitioner,  or  if  none  is  known  to  the  peti- 
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tionor,  to  the  next  of  kin  named  in  the  pt^tition,  and  to  the  officer 
in  charge  of  the  institution  in  which  such  person  is  an  inmate  un- 
less sufficient  reasons  for  dispensing  therewith  are  set  forth  in 
the  petition  or  shown  by  affidavit.  When  notice  is  required,  it 
may  be  given  in  any  manner  which  the  court  deems  proper.  Upon 
the  presentation  of  such  petition,  and  proof  of  the  service  of  such 
notice,  the  court  or  justice  may,  if  satisfied  of  the  truth  of  the 
facts  required  to  be  stated  in  such  petition,  immediately  appoint 
a  committee  of  the  person  or  property,  or  both,  of  such  incompe- 
tent person  or  may  require  any  further  proof  which  it  or  he  may 
deem  necessary  before  making  such  appointment. 

L.    3895,    ch.    824:   L.   1807,   ch.   U9;   U    1904.   ch.   600;   L.   1912.   ch.  08,  in 
effect  Sept.   1,   1912. 

I  2S23  (b).  [Added,  1805.]     Costs  of  proceedlngr. 

Upon  the  presentation  of  a  petition  and  the  appointment  of 
a  committee,  as  provided  in  section  two  thousand  three  hun- 
dred and  twenty-tnree  (a),*  the  court  or  justice  may  award  costs 
of  the  proceeding,  not  exceeding  twenty-five  dollars  in  addition 
to  necessary  disbursements,  to  the  petitioner,  payable  from  the 
estate  of  the  incompetent  person,  and  upon  denial  of  an  applica- 
tion to  set  the  same  aside,  costs  as  of  a  motion. 

L.  1896.  ch.  824. 

1  2324.  Duty  of  certain  ofllcers  to  apply. 

Where  the  incomi>etent  person  has  property,  which  may  be 
endangered  in  consequence  of  his  incompetency,  and  no  relatire 
or  other  person  applies  for  the  appointment  of  a  committee  of 
his  property,  the  overseer  or  superintendent  of  the  poor  of  the 
town,  district,  county,  or  city,  in  which  he  resides,  or,  where 
there  is  no  such  officer,  the  officer  or  officers  performing  corre- 
Bix)nding  functions  under  another  official  title,  must  apply  to  the 
proper  court,  for  the  appointment  of  such  a  committee.  The 
expenses  of  conducting  the  proceedings  thereupon  must  be  audited 
and  allowed,  in  the  same  manner  as  other  official  expenses  of 
those  officers  are  audited  and  allowed. 

2  R.   3.  52.  53  S5  2>7   (2  Edm.  53). 

I  2325.  [Am'd,  lAOl.]  Contents*  etOt  of  petlttoni  proceed- 
InflTs  npon  presentation  thereof. 

The  petition  must  be  in  writing,  and  verified  by  the  affidavit 
of  the  petitioner,  or  his  attorney,  to  the  effect  that  the  matters 
of  fact  therein  stated  are  true.  It  must  be  accompanied  with 
proof,  by  affidavit,  that  the  case  is  one  of  those  specified  in  this 
title.  It  must  set  forth  the  names  and  residences  of  the  husband 
or  wife,  if  any,  and  of  the  next  of  kin  and  heirs,  of  the  person 
alleged  to  be  incomiwtent,  as  far  as  the  same  are  known  to  the  pe- 
titioner, or  can,  with  reasonable  diligence,  be  ascertained  by  hini:  , 
and  also  the  probable  value  of  the  property  possessed  and  owned 
.by  the  alleged  incompetent  person,  and  what  property  has  been 
conveyed  during  said  alleged  incompetency  and  to  whom,  and  it« 
value*  and  what  consideration  was  paid  for  it,  if  any,  or  was 
agreed  to  be  paid.  The  court  must,  unless  sufficient  reasons  for 
(lispenfriiig  therewith  are  set  forth,  in  the  petition  or  accompany- 
ing affidavit,  require  notice  of  the  presentation  of  the  netiiion  to 
be  given  to  the  husband  or  wife,  if  any.  or  to  one  or  more  relatives 
of  the  person  alleged  to  be  in<'onipetent,  or  to  an  officer  specified 
in  the  last  section.  Where  notice  is  required,  it  may  be  given  w 
any  manner,  which  the  court  <leenis  proper;  and  for  that  pnrpo** 
the  hearing  may  be  adjourned  to  a  subsequent  day,  or  to  another 
term,  at  which  the  petition  might  have  been  presented. 

L.  1801.  ch.  263.  568 
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f  23SSa.  (Added,  lf)13.]  Notice  to  lie  llled,  recorded  «nd 
indexed. 

In  all  proceedings  taken  nnder  this  title,  if  real  property  or  any 
interest  therein  is  intended  to  be  auected,  the  petitioner  shall  file 
in  the  clerk's  office  of  each  county  where  the  property  is  situated, 
a  notice  of  the  pendency  of  such  proceeding,  which  shall  set  forth 
the  general  nature  and  object  of  the  proceeding  and  a  brief  de- 
scription of  the  real  property  in  that  county  to  be  affected  thereby, 
and  which  notice  must  be  filed  with  the  petition  or  any  time 
thereafter  and  before  any  final  adjudication  in  the  proceeding. 
The  clerk  shall  index  such  notice  against  the  name  of  the  al- 
leged incompetent.  The  pendency  of  the  proceeding  is  construc- 
tive notice  from  the  time  of  so  filing  the  notice  only  to  a  pur- 
chaser or  incumbrancer  of  the  properly  affected  thereby  from  or 
against  the  alleged -incompetent  with  respect  to  whom  the  notice 
is  directed  to  be  indexed  as  aforesaid.  A  person  whose  convey- 
ance or  incumbrance  is  subsequently  executed  or  subsequently 
recorded  is  bound  by  all  proceedings  taken  after  the  filing  of  the 
notice  to  the  same  extent  as  if  he  was  a  party  to  the  proceeding. 
But  this  provision  shall  not  prevent  a  jury  in  a  proper  proceeding, 
on  sufficient  proof,  from  rendering  a  verdict  tnac  shall  over-reach 
any  conveyance  or  incumbrance  theretofore  executed  Uy  the  al- 
leged incompetent,  so  as  to  make  such  i*<>aveyance  or  incum- 
k>rance  prima  facie  void. 

Added  by  L.  1918,  eh.  69.     In  effect  Sept.  1,  1918. 

I  282«.  [Am'd,  1898.]  "Wliea  foreign  eomnlttee  m«y  be 
Appoijated. 

Where  the  person  alleged  to  be  incompetent  r.esides  without  the 
state,  and  a  committee,  curator  or  guardian  of  his  property,  by 
whatever  name  such  officer  may  be  designated,  has  been  duly 
appointed  pursuant  to  the  laws  of  any  other  state,  territory  or 
country  where  he  resides,  the. court  may,  in  its  discretion,  make 
an  order  appointing  the  foreign  committee,  curator  or  guardian, 
the  committee  of  all  ox  of  a  particular  portion  of  the  property 
of  the  incompetent  person,  within  the  state,  on  his  giving  such 
security  for  ttie  discharge  of  his  trust  as  the  court  thinks  proper. 

U   1808,   cb.   294.     la  effect  Sept.   1,   1898. 

I  2827.  [Am'd,  1885.]  Order  for  eomn&isiiion,  or  for  trial 
by  lory  in  courts. 

Unless  an  order  is  made,  as  prescribed  in  the  last  section,  if  it 
presumptively  appears,  to  the  satisfaction  of  the  court,  from  the 
petition  and  the  proofs  accompanying  it,  that  the  case  is  one  of 
those  specified  in  this  title;  and  that  a  committee  ought,  in  the 
exercise  of  a  sound  discretion,  to  be  appointed;  the  court  must 
make  an  order,  directing,  either 

1.  That  a  commission  issue,  as  prescribed  in  the  n^xt  section, 
to  one  or  more  fit  persons,  designated  in  the  order;  or 

2.  That  the  question  of  fact,  arising  upon  the  competency  of 
the  person,  with  respect  to  whom  the  petition  prays  for  the 
appointment  of  a  committee,  be  tried  by  a  jury,  at  a  trial  term  of 
the  court. 

3.  When  it  satisfactorily  appears  from  the  petition  and  accom- 
panying afiSdavits  that  any  person  or  persons  having  acquired 
from  the  alleged  incompetent  person,  real  or  personal  property 
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during  the  time  of  such  alleged  incompetency,  without  adequate 
consideration,  the  court  may  issue  an  order,  with  or  without 
security,  restraining  such  person  or  persons  from  selling,  assif^i- 
ing,  disposing  of  or  incumbering  said  property,  or  confessing  judg- 
ment which  shall  become  a  lien  upon  said  property,  during  the 
pendency  of  the  proceeding  for  the  appointment  of  a  committee, 
ana  said  order  may  in  the  discretion  of  the  court  be  continued 
for  ten  days  after  the  appointment  of  such  committee.  Notice 
of  the  execution  of  the  commission  shall  be  given  to  the  person 
or  persons  enjoined  in  such  manner  as  the  court  may  direct 

L.   1895,   ch.  946. 

I  2328.  Contents  of  commission. 

The  commission  must  direct  the  commissioners  to  cause  the 
sheriff  of  a  county,  specified  therein,  to  procure  a  jury;  and  that 
they  inquire,  by  the  jury,  into  the  matters  set  forth  in  the  peti- 
tion; and  also  into  the  value  of  the  real  and  personal  property 
of  the  person  alleged  to  be  incompetent,  and  the  amount  of  bis 
income.  It  may  contain  such  other  directions,  with  respect  to 
the  subjects  of  inquiry,  or  the  manner  of  executing  the  commis- 
sion, as  the  court  directs  to  be  inserted  therein. 

I  2829.  Contmissioners  to  be  S'worni  Tncaneies,  how  fllledi 

E)ach  commissioner,  before  entering  upon  the  execution  of  his 
duties,  must  subscribe  and  take,  before  one  of  the  officers  speci- 
fied in  section  842  of  this  act,  and  file  with  the  clerk,  an  oath 
faithfully,  honestly,  and  impartially  to  discharge  the  trust  com- 
mitted to  him.  If  a  commissioner  becomes  incompetent,  or  Def- 
lects or  refuses  to  serve,  or  removes  from  the  State,  the  court 
may  remove  him.  The  court  may,  from  time  to  time,  fill  an; 
vacancy  created  by  death,  removal  or  resignation. 

I  2830.  [Ant^dt  ISINS.]  Jnrr  to  be  proonredi  proeeediss* 
thereupon. 

The  commissii>aers,  or  a  majority  of  them,  must  immediately 
issue  a  precept  to  the  sheriff,  designated  in  the  commission,  re* 
quiring  him  to  notify,  not  less  than  twelve  nor  more  than  twenty- 
four  indifferent  persons,  qualified  to  serve,  and  not  exempt  from 
serving,  as  trial  jurors  in  the  same  court,  to  appear  before  the 
commissioners,  at  a  specified  time  and  place,  within  the  county, 
to  make  inquiry,  as  commanded  by  the  commission.  The  sheriff 
must  notify  the  jurors  accordingly;  and  mu&t  return  the  precept, 
and  the  names  of  the  persons  notified,  to  the  commissioners  at 
the  time  and  place  specified  in  the  precept.  The  commissioners, 
or  a  majority  of  them,  must  determine  a  challenge  made  to  a 
juror.  Upon  the  failure  to  attend,  of  a  person  who  has  been 
duly  notified,  his  attendance  may  be  compelled;  and  he  may  be 
punished  by  the  court  tpr  a  contempt,  as  where  a  juror,  duly 
notified,  fails  to  attend  at  a  trial  term  of  the  court.  The  com- 
missioners may  require  the  sheriff  to  cause  a  talesman  to  attend, 
in  place  of  a  juror  notified,  and  not  attending,  or  who  is  excused 
or  discharged;  or  they  may  adjourn  the  proceedings,  for  the 
purpose  of  punishing  the  defaulting  juror,  or  compelling  his  at- 
tendance. But  it  is  not  necessary  to  cause  any  talesman  to  at- 
tend, if  at  least  twelve  of  the  persons,  notified  by  the  sherifh 
appear  and  are  sworn. 

U    1896,  cb.  94(1. 
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i  2831.  Proeccdlnss  upon  the  hearing. 

All  the  commissioners  must  attend  and  preside  at  the  hearing; 
and  they,  or  a  majority  of  them,  have,  with  respect  to  the  pro- 
ceedings upon  the  hearing,  all  the  power  and  authority  of  a 
judge  of  the  court,  holding  a  trial  term,  subject  to  the  directions 
contained  in  the  commission.  Either  of  the  commissioners  may 
administer  the  usual  oath  to  the  jurors.  At  least  tw^elve  jurors 
must  concur  in  a  finding.  If  tw^elve  do  not  concur,  the  jurors 
must  report  their  disagreement  to  the  commissioners,  who  must 
thereupon  discharge  them,  and  issue  a  new  precept  to  the  sheriff, 
to  procure  another  jury. 

I  2832.  Retarii    of   lAatBlsltlon    and    commlMsion. 

The  inquisition  must  be  signed  by  the  jurors  concurring  therein, 
and  by  the  commissioners,  or  a  majority  of  them,  and  annexed 
to  the  commission.  The  commission  and  inquisition  must  1^  re- 
turned  by  the  commissioners,  and  filed  with  the  clerk. 

i  2333.  Ezpenaes  of  oommission. 

The  commissioners  are  entitled  to  such  compensation  for  their 
serrices,  as  the  court  directs.  The  jurors  are  entitled  to  the 
same  compensation,  as  jurors  upon  the  trial  of  an  issue  in  an 
action  in  the  same  court.  The  petitioner  must  pay  the  com- 
pensation of  the  commissioners,  sheriff  and  jurors. 

i  2334.  [Am'd,  18&6.]  Proceedings  npon  trial  br  Jury  In 
eonrt. 

Where  an  order  is  made,  directing  the  trial,  by  a  jury,  at  a 
trial  term,  of  the  questions  of  fact,  arising  upon  the  competency 
of  the  person,  with  respect  to  whom  the  petition  prays  for  the 
appointment  of  a  committee,  the  order  must  state,  distinctly  and 
plainly,  the  questions  of  fact  to  be  tried;  which  may  be  settled 
as  where  an  order  for  a  similar  trial  is  made  in  an  action.  The 
court  may,  in  that  or  in  a  subsequent  order,  direct  that  notice 
of  the  trial  be  given  to  such  persons,  and  in  such  a  manner  as 
is  deemed  proper.  The  trial  must  be  reviewed  in  the  same  man- 
ner, with  like  effect,  and,  except  as  otherwise  directed  in  the 
order,  the  proceedings  thereupon  are,  in  all  respects,  the  same  as 
where  questions  of  fact  are  tried,  pursuant  to  an  order  for  that 
purpose.  The  court  may  make  inquiry  by  means  of  a  reference 
or  otherwise,  as  it  thinks  proper,  with  respect  to  any  matter, 
not  involved  in  the  questions  tried  by  the  jury,  the  determination 
of  which  is  necessary  in  the  course  of  the  proceedings.  The  ex- 
penses of  the  trial,  and  of  such  an  inquiry,  must  be  paid  by  the 
petitioner. 

Lk   1S05,  cfa.  946. 

i  2336.  [Am'd,    1806.]      Subject    of    in^nlry    In    case's    of 


Where  the  petition  alleges,  that  the  person,  with  respect  to 
whom  it  prays  for  the  appointment  of  a  committee,  is  incompe- 
tent, by  reason  of  lunacy,  the  inquiry  with  respect  to  his  com- 
petency, upon  the  execution  of  a  commission,  or  the  trial  at  a 
trial  term,  as  prescribed  in  this  title,  must  be  confined  to  the 
qaestion,  whether  he  is  so  incompetent,  at  the  time  of  the  in- 
quiry; and  testimony,  respecting  any  thing  said  or  done  by  him, 
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or  his  demednor  or  state  of  mind^  more  than  two  years  befoK 
the  hearing  or  trial,   shall  not  be  received  as  proof  of  lunacy, 
unless  the  court  otherwise  specially  directs,  in  the  order  granting 
the  commission,  or  directing  the  trial  by  jury. 
U  1874,  ch.  446,  8  2,  am*d:   L.   1895,  cb.  946. 

I  2S3Q,  Proee^dinv*  upon  -verdict,  or  return  of  con&nla- 
■ion. 

Upon  the  return  of  the  commission,  with  the  inquisition  taken 
thereunder,  or  the  rendering  of  the  verdict  of  the  jury,  upon  the 
question  submitted  to  it  by  the  order  for  a  trial  by  a  jury,  the 
court  must  either  direct  a  new  trial  or  hearing,  or  make  such  a 
final  order  upon  the  petition  as  justice  requires.  Where  a  fiual 
order  is  made,  dismissing  a  petition,  the  court  may,  in  its  dis- 
cretion, award  in  the  order  a  fixed  sum  as  costs,  not  exceeding 
fifty  dollars  and  disbursements,  to  be  paid  by  the  petitioner  to 
the  adverse  party.  Whore  a  committee  of  the  property  is  ap- 
pointed, the  court  must  direct  the  payment  by  him,  out  of  the 
funds  in  his  hands,  of  the  necessary  disbursements  of  the  peti* 
tioner,  and  of  such  a  sum,  for  his  costs  and  counsel  fees,  as  it 
thinks  reasonable;  and  it  may,  in  Its  discretion,  divect  the  com- 
mittee to  pay  a  sum,  not  exceeding  fifty  dollars  and  disburse* 
ments,  to  the  attorney  for  any  adverse  party. 

I  2336  (a).  [Added,  18&5.]  Seetlonii  of  tltim  title  not  ap- 
plicable -when  application  for  committee  Is  niade  under 
uutliority  of  this  State. 

Sections  two  thousand  three  hundred  and  twenty-five  to  two 
thousand  three  hundred  and  thirty-six,  both  inclusive,  of  this 
title  shall  not  apply  to  applications  for  the  appointment  of  a 
committee  made  by  it  on  behalf  of  the  State  to  secure  reim- 
bursement, in  whole  or  in  part,  for  maintenance  and  support  in 
a   State   institution. 

L.   1895.  ch.  824. 

I  2837.  [Am'd,  1887,  1916.]  Seeurlty  to  be  fflTen  by  eom- 
mittee. 

The  provisions  of  sections  tw^enty-five  hundred  and  seventy- 
six,  twenty-six  hundred  and  fifty  and  twenty-six  hundred  aad 
fifty-two  of  this  act,  respecting  the  security  to  be  given  by  the 
guardian  of  the  person  or  of  the  property  of  an  infant,  appointed 
by  a  surrogate's  court,  except  that  part  thereof  authorizing  the 
appointment  of  an  associate  with  the  guardian  and  the  security 
to  be  given  in  such  a  case,  apply  to  a  committee  of  the  person  or 
of  the  property,  appointed  as  prescribed  ih  this  article.  A  coni- 
mittee  of  the  property  cannot  enter  upon  the  execution  of  his 
duties,  until  security  is  given,  as  prescribed  by  the  court.  A 
committee  of  the  person  cannot  enter  upon  the  execution  of  his 
duties^,  until  security  is  given,  if  required  by  the  court 
Amended  by  L.  1887,  ch.  681;  L.   1916,  ch.  637,  in  effect  May  14.  1915. 

f  2338.   [Am'd,  180S,  1015.]     Compensatlou  of  committee. 

A  committee  of  the  property  is  entitled  to  the  same  compensa- 
tion as  an  executor,  administrator  or  testamentary  trustee.  But 
in  a  special  case  where  his  services  exceed  those  of  an  executor 
or  administrator,  the  supreme  court  or  a  county  court  within  the 
county  may  allow  him  such  an  additional  compansaton  for  such 
additional  services  as  it  deems  just.    The  compensation  of  a  conr 
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mittee  of  the  person  must  be  fixed  by  the  court  and  paid  by  the 
committee  of  the  property,  if  any,  out  of  the  funds  in  his  hands. 
The  additional  compensation  authorized  by  this  section  may  be 
allowed  to  the  committee  upon  any  judicial  settlement  made  by 
him,  and  shall  be  for  such  additional  services  up  to  and  including 
such  settlement. 

See  L.  1890,  ch.  516;  L.  1893.  ch.  697.     Am'd  bj  L.  1896,  ch.  9^6;  L.  1910, 
fb.  652,    in  effevt  Sept.  1,   1915. 

f  2339.   Committee   under   control    of   conrt;  limitation   of 


A  committee,  either  of  the  person  or  of  the  property,  is  sub- 
ject to  the  direction  and  control  of  the  court  by  which  he  was  aj)- 
pointed,  with  respect  to  the  execution  of  his  duties;  and  he  may 
be  suspended,  removed,  or  allowed  to  resign,  in  the  discretion  of 
the  court.  A  vacancy  created  by  death,  removal,  or  resignation 
may  ho  filled  by  the  court.  But  a  committee  of  the  projierty  can- 
not alien,  mortgage,  or  otherwise  dispose  of.  real  property,  except 
to  lease  it  for  a  term  not  exceeding  five  years,  without  the 
special  direction  of  the  court,  obtained  upon  proceedings  taken 
for  that  purpose,  as  prescribed  in  title  seventh  of  this  chapter. 

f  aS40»  Committee  of  property  may  malntatiB  actioBSy  ete. 

A  committee  of  the  property,  appointee!  as  prescribed  in  this 
title,  may  maintain,  in  his  own  name,  addition  his  official  title, 
any  action  or  special  proceeding,  which  the  person,  with  respect 
to  whom  he  is  appointed,  might  have  maintained,  if  the  ap- 
pointment had  not  been  made. 

Part   of   f    5   of  act  of   1874,    ain*d.      See   ante,    f    429;    f   426,    aubd.    2; 
if   427-8,    1755. 

f  2341.  [Am'd,   1H04,   IfNfO,   1II16.1      Committee   of  property; 
to   flle  Inventory  and  aeeonnt. 

The  provisions  of  sections  twenty-six  hundred  and  sixty  and 
twenty-six  hundred  and  sixty-one  of  this  act,  requiring  the  gen- 
eral guardian  of  an  infant's  property,  appointed  by  a  surrogated 
coart.  to  file  in  the  month  of  January  in  each  year  an  inventory, 
account  and  affidavit,  and  prescribing  the  form  of  the  papers  so 
to  be  filed,  apply  to  a  committee  of  the  property  appointed,  as 
prei^cribed  in  this  title.  For  the  purpose  of  making  that  applica- 
tion the  committee  is  deemed  a  general  guardian  of  the  property; 
the  person  with  respect  to  whom  he  is  appointed,  is  deemed  a 
ward  and  the  papers  must  be  filed  in  the  office  of  the  clerfe  of  the 
court  by  which  the  committee  was  appointed,  or  if  he  was  ap- 
pointed by  the  supreme  court,  in  the  clerk's  office  whore  the  order 
appointing  him  is  entered,  and,  if  the  incompetent  person  for 
whom  such  committee  is  appointed  has  been  committed  to  a  state 
institution,  and  is  an  inmate  thereof,  a  duplicate  of  such  in- 
ventory, account,  and  affidavit,  shall  be  filed  also  by  said  com- 
mittee with  the  superintendent  or  officer  having  special  jurisdic- 
tion over  the  institution  where  the  incompetent  person  is  confined. 
In  every  case  where  a  committee  has  used  or  employed  the  serv- 
ices of  an  incompetent  person,  with  respect  to  whom  ho  has  been 
apjM>inted  a  committee,  or  where  moneys  have  been  earned  h^  or 
received  on  behalf  of  such  incompetent  person,  the  oommittoo 
must  account  for  any  moneys  so  earned  or  derived  from  such 
services,  the  same  as  for  other  property  or  assets  of  the  incom- 
petent person. 

Am'd  by   L,    1894,  cb.   51 ;    L.    1906,  .ch.    181 ;    L.    1915,    ch.    630,    In  effect 
May  14,   1915. 
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I  2342.  [Am'd,  189B,  1889,  1914,  1916.]  Idem  |  may  1»e  com- 
pelled to  file  the  same,  or  render  an  additional  aceovat, 
et  eetera. 

In  the  month  of  February  of  each  year,  the  presiding  Judge 
of  the  court  by  which  the  committee  of  the  property  was 
appointed,  or  if  he  was  appointed  by  the  supreme  court,  the 
county  judge  of  the  county  where  the  order  appointing  him  is 
entered,  must  examine,  or  cause  to  be  examined,  under  his  di^ 
rection,  all  accounts  and  inventories  filed  bv  committees  of  the 
person  and  property,  since  the  first  day  of  February  of  the  pre- 
ceding year.  If  it  appears,  upon  the  examination,  that  a  com- 
mittee, appointed  as  prescribed  in  this  title,  has  omitted  to  file 
his  annual  inventory  or  accounting,  or  the  affidavit  relating 
thereto,  as  prescribed  in  the  last  section,  or  if  the  Judge  is  of  the 
opinion  that  the  interests  of  the  person,  with  respect  to  whom 
the  committee  was  appointed,  requires  that  he  should  render  a 
more  full  or  satisfactory  inventory  or  account,  the  Judge  must 

make  an  order  requiring  the  committee  to  supply  the  deficiencyi 
and  also,  in  his  discretion,  personally  to  pay  the  expense  of 
serving  the  order  upon  him.  An  order  so  made  may  be  entered 
and  enforced,  and  the  failure  to  obey  it  may  be  punished,  as  if 
it  were  made  by  the  court.  Where  the  committee  fails  to  comply 
with  the  order,  within  three  months  after  it  is  made,  or,  where 
the  judge  has  reason  to  believe  that  sufficient  cause  exists  for 
the  removal  of  the  committee,  the  Judge  may,  in  his  discretion, 
appoint  a  fit  person  special  guardian  of  the  incompetent  persoiii 
with  respect  to  whom  the  committee  was  appointed,  for  the  pur- 
pose of  filing  a  petition  in  his  behalf  for  the  removal  of  the 
committee  and  prosecuting  the  necessary  proceedings  for  that 
purpose.  The  committee  may  be  compelled  in  the  discretion  of 
the  court  to  pay  personally  the  costs  of  the  proceedings  so  insti- 
tuted. Where  the  examination  of  the  accounts  and  inventories 
of  committees  of  incompetent  persons  provided  for  herein  ia 
made  pursuant  to  the  order  or  direction  of  a  county  Judge,  the 

S74 


c.  17,  t.  6  APPOINTMENT  OF.  9  2342 

expense  of  such  examination  as  allowed  by  the  connty '  judge 
directing  the  examination  shall  be  payable  by  the  county  treas- 
urer of  the  connty  out  of  any  court  funds  in  his  hands  upon 
the  order  of  the  county  judge  directing  such  examination.  The 
committee  of  the  property  of  an  incompetent  person  appointed 
as  prescribed  In  this  title,  may  apply  to  the  court  making  the 
appointment,  for  an  order  to  permit  him  to  render  to  such  court 
an  intermediate  judicial  account  of  all  his  proceedings  affecting 
the  property  of  the  incompetent  person  to  the  date  of  the  filing 
thereof.  And  the  court  upon  examination  may,  in  its  discretion, 
make  an  order  directing  that  such  account  be  filed  with  the 
clerk  of  the  court  where  the  application  is  made,  on  or  before 
the  date  determined  by  the  order. 

The  account  to  be  filed  pursuant  to  such  order  shall  be  verified 
and  contain  a  just,  true  and  proper  statement  of  all  the  acts  of 
the  committee,  and  an  itemized  statement  of  the  receipts  and  dis- 
bursements of  any  and  all  moneys  and  properties  that  have  come 
into  hand  covering  the  whole  of  the  period  for  which  the  account- 
ing is  asked.  A  summary  statement  shall  be  included  in  the 
account  and  all  vouchers  shall  be  filed  therewith.  Notice  of  the 
filing  of  such  account  pursuant  to  such  order  and  of  an  appli- 
cation for  the  judicial  settlement  thereof  shall  be  given  in  the 
manner  in  which  and  to  the  persons  to  whom  notice  of  applica- 
tion for  the  appointment  of  a  committee  of  the  person  or  prop- 
erty of  an  alleged  incompetent  person,  lunatic,  idiot  or  habitual 
drunkard  ia  required. to  be  given  by  title  six  of  chapter  seventeen 
of  the  code  of  civil  procedure.  Upon  the  return  day  of  the 
notice  of  such  application  the  court  shall  have  the  power  to 
appomt  a  referee  to  take  and  state  such  account  and  to  report 
to  the  court  with  his  opinion  thereon  as  to  all  matters  embraced 

in  said  account.  The  court  shall  have  power  and  it  shall 
be  its  duty  to  appoint  a  suitable  person  as  special  guardian  of  the 
incompetent  person  for  the  protection  of  his  rights  and  interests 
in  said  proceeding. 
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Up6Q  the  motion  for  a  confirmation  of  the  report  of  a  referee 
appointed  pursuant  to  the  provisions  hereof  or  if  the  acconnting 
be  had  before  the  court,  upon  the  the  court's  determination,  said 
account  shall  be  then  judicially  adjusted,  determined,  fixed  and 
filed. 

The  compensation  of  the  referee  and  of  the  special  fniardiftn 
appointed  und#r  the  provisions  of  this  chapter  shall  in  every 
instance  be  fixed  by  the  court  to  be  paid  out  of  the  estate,  if 
any,  of  the  incompetent  person.  The  judicial  settlement  of  the 
final  account  of  a  committee  shall  be  made  in  the  same  manner, 
so  far  as  may  be  applicable,  as  provided  in  this  section  for  the 
judicial  settlement  of  an  intermediate  account. 

L.  1874,  ch.  446,  |  4,  am'd.  See  I  2844.  pott.  AmM  bj  L.  1895,  dL  f4M, 
■npeneding  amendment  In  ch.  946;  L.  1899,  cb.  390;  L.  1914,  du  S44;  L 
1916,  ch.  535.    In  effect  Sept.  1.   1916. 

I  2843.  Propcrtr»  vrhen  to  be  restored. 

Where  a  person,  with  reftpect  to  whom  a  committee  Is  ap- 
pointed, as  prescribed  in  this  title,  becomes  competent  to  manaffe 
himself  or  his  affairs,  the  court  must  make  an  order  dischargini 
the  committee  of  his  property,  or  the  committee  of  his  person, 
or  both,  as  the  case  requires,  and  requiring  the  former  committee 

to    restore   to  him   the   property   remaining   In    the   committee's 

hands.     Thereupon  the  property  must  be  restored  accordingly. 
Id..  I  28,  am'd. 


I   8844.    [JLm*d,    1808,    1815.)      Id.t    diaposltlom    Im    eooe    of 
death. 

Where  a  person,  of  whose  property  a  committee  has  been 
nppointed,  as  prescribed  in  this  title,  dies  during  hia  incompetoicy, 
the  power  of  the  committee  ceases;  and  the  property  of  the 
decedent  must  be  administered  and  disposed  of,  as  if  a  committee 
had  not  been  appointed.  The  committee  may,  in  such  case,  render 
to  the  court  by  which  he  was  appointed,  a  final  account  of  hUB 
proceedings,  touching  the  property  of  the  Incompetent.     Such  ac- 
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count  shall  contain  an  inventory  in  the  form  prescrihed  by  sec- 
tion twenty-six  hundred  and  sixty  of  this  act  and  a  fall  and  tme 
account .  in  form  of  debtor  and  creditor  of  all  his  receipts  and 
disbursements,  and  there  shall  be  appended  thereto  an  affidavit 
of  the  committee  in  the  form  prescribed  by  section  twenty-six 
hundred  and  sixty-one  of  this  act.  Notice  of  the  application  for 
settlement  of  such  account  shall  be  given  in  such  manner  as  the 
court  may  direct,  to  the  sureties  on  the  official  bond  of  the  com- 
mittee or  the  legal  representatives  of  such  sureties,  and  to  the 
executor  or  administrator  of  the  decedent,  if  any;  and  if  there  be 
no  executor  or  administrator,  to  the  decedent*s  husband  or  wife, 
and  heirs  and  next  of  kin,  or  if  any  of  thos^  persons  shall  have 
died,  to  his  Executor  or  administrator.  Such  account  shall  be 
judicially  settled,  adjusted  and  determined  and,  as  to  the  proofs 
and  vouchers  in  support  thereof,  shall  be  subject  to  the  provisions 
of  article  one  of  title  five  of  chapter  eighteen  of  this  act  with 
respect  to  the  accounting  of  executors  and  administrators. 

Id.,  i  29,  and  i  25.  am'd  by  L.  1865,  ch.  724  (6  Bdm.  681).  Am*d  by 
U  1908.  ch.  271 ;  U  1916.  ch.  632,  In  effect  May  14,  1916. 

i  2344a.  [Added,  1908.]  Court  may  coanpel  pcrformaaee 
of  contract  made  by  Ineompetent  person  In  certain  eases. 

The  supreme  court  shall  have  authority  to  decree  and  compel 
the  specific  performance  of  any  bargain,  contract  or  agreement 
which  may  have  been  made  by  any  idiot,  lunatic  or  habitual 
drunkard,  while  such  person  was  capable  to  contract,  and  of 
any  contract  in  relation  to  lands  made  by  the  ancestor  of  such 
person  from  whom  such  person  inherits  or  takes  as  devisee  or 
otherwise;  and  to  direct  the  committee  of  such  person  to  do  and 
execute  all  necessary  conveyances  and  acts  for  that  purpose;  and 
in  case  the  person  entitled  to  such  conveyance  is  the  committee 
of  such  incompetent  person,  the  said  court  may,  upon  the  peti- 
tion of  said  committee,  appoint  some  suitable  and  proper  person 
to  execute  the  said  conveyance  in  the  name  of  such  incompetent 
person,  upon  payment  by  the  vendee  of  any  sum  remaining  due 
to  such  person  upon  said  contract,  or  upon  the  fulfillment  of 
the  contract  on  the  part  of  the  party  who  contracted  with  the 
person  represented  by  said  committee. 

Added  by  L.  1909.  ch.  65.  Deriratlon  —  R.  &  pt.  2.  ch.  5.  tit.  2,  |  22. 
as  amended  by  L.  1880,  ch.  423,  |  1.  See  note  15a  of  notes  of  Board  of 
statutory  consolidation  at  end  of  code. 
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TITLE  VIL 

Proceedings  for  the  disposition  of  the  real  property  of  an 
infant,  lunatic,  idiot,  or  habitual  drunkard. 

Sec.    2345.  Action    to    compel    convejance. 

2346.  Who  may  maintain  action. 

7347.  Judgment ;   effect   thereof. 

^348.  Application  to  dlspoae  of  real  property  or  an  interest  therein. 

1S349.  Id.;   by  whom. 

23.^0.  Content8    of   petition. 

2351.  Bond   of   committee   of  lunatic,    etc. 

2352.  Id. ;   of  ffuardiau  of  infant. 

2353.  Bond;    how   proHecuted. 

2354.  Reference  to  Inquire  into  the  application. 

2355.  Final   order. 

2356.  Report  of  sale,  elc. 

2357.  Certain   aales,    etc.,    prohibited. 

2358.  Effect   of   conreyanco,    etc. 

2359.  Proceeds   of  sale   deemed   real   property.  • 

2360.  Infant  deemed  a  ward  of  court. 

2361.  Disposition   of  proceeds:   accounting. 
2302.  Partlcnlar  estates;    when   included   in  sale. 

2363.  Id. :   when  belonging  to  Infant,   etc. 

2364.  Debts  of  infant,  etc.,   to  be  paid   equally. 

I  2345.  Action  to  compel  conveyance. 

In  either  of  the  following  cases,  an  action  may  be  maintained 
ftgainnt  an  infant,  or  a  person  incompetent  to  manage  his  affairs 
by  reason  of  lunacy,  idiocy,  or  habitual  drunkenness,  to  procure 
a  judgment,  directing  a  conveyance  of  real  property,  or  of  an 
interest  in  real  property: 

1.  Where  the  infant  or  incompetent  person  is  seized  or  pos- 
sessed of  the  real  property,  or  interest  in  real  property,  by  way 
of  mortgage,  or  only  in  trust  for  another. 

2.  Where  a  valid  contract  for  the  sale  or  conveyance  of  the 
real  property,  or  interest  in  real  property,  has  been  made;  but  a 
conveyance  thereof  cannot  be  made,  by  reason  of  the  infancy  or 
incompetency  of  the  person  in  whom  the  title  is  vested. 

2  R.  S.  55.  §§  20.  22  (2  Edm.  56);  L.  1874.  oh.  446,  §§  9.  23-26  (9  Edm.  931,  933),  am'd: 
L  1875.  ch.  574.  §§  7  and  8;  2  R.  S.  194.  eh.  1.  {$  167. 1C9  (2  Edm.  232). 

I  2346.  [Am'd,  1882,]  Who  may  maintain  action. 

An  action  may  be  maintained,  in  a  case  specified  in  the  last 
section,  by  a  person  entitled  to  the  conveyance;  and,  also,  in 
n  case  specified  in  subdivision  second  of  that  section,  by  the 
executor  or  administrator  of  the  person  who  made  the  contract, 
or  of  a  person  who  died  seized  or  possesseil  of  the  real  property. 
or  interest  in  real  property,  or  by  an  heir  or  devLsee  of  either  of 
those  persons,  to  whom  the  real  property  has  descended,  or  wns 
flevi.sed.  The  action  may  be  maintained  by  the  committee  of 
the  lunatic  or  other  incompetent  person;  but  in  that  caae  thi* 
court  must  appoint  a  special  guardian  for  the  incompetent  person 
as  prescribed  by  law,  where  an  infant  is  defendant,  and  the 
(proceedings  are  the  same  as  in  a  like  action  against  an  infant. 

Id..  R.  S..  and  laws  as  above. 

§   2:{47,   Jndgrmentt   effect   thereof. 

A  judgment,  directing  such  conveyance,  shall  not  be  rendered 
unless  the  court,  after  hearing  the  pnrtit*.**,  is  satisfied  that  th*» 
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couveyance  ou^ht  to  be  made.  Upon  rendering  final  j-udgment  to 
that  effect,  the  court  has  power  to  direct  the  guardian  of  the  in- 
fant's property,  or  the  committee  of  the  property  of  the  lunatic 
or  other  incompetent  person,  or  a  special  guardian  appointed  in 
the  action,  to  execute  any  conveyance,  or  to  do  any  other  act, 
which  is  necessary,  in  order  to  carry  the  judgment  into  effect. 
2  R.  S.  IM,  I  100,  and  2  Bw  S.  66,  ch.  "6,  |  10  i2  Hdm.  66). 

i  2348.  [Am'd,  1803,  ltN»,  1807.]  Applleatlon  to  dUpoM 
of  real  property  or  an  Interest  therein. 

In  either  of  the  following  cases  real  property  or  a  term,  estate 
or  other  interest  in  real  property  of  an  infant  in  being  or  the  con- 
tingent inR'rest  therein  of  an  infant  not  in  being  or  of  a  person 
incompetent  to  manage  his  affairs  by  reason  of  lunacy,  idiocy  or 
habitual  drunkenness,  or  an  inchoate  right  of  dower  in  real  prop- 
erly  belonging  to  an  infant  or  an  incompetent  person  or  the  possi- 
bility that  upon  breach  of  a  condition  a  right  of  re-entry  will  vest 
in  or  real  property  will  revert  to  an  infant  or  an  incompetent 
person  or  his  heirs  solely  or  in  common  with  others  may  be  sold, 
conveyed,  mortgaged,  released  or  leased  as  prescribed  in  the  fol- 
lowing sections  of  this  title: 

1.  Where  the  personal  property,  and  the  income  of  the  real 
property,  of  the  infant  or  incompetent  person,  are,  together, 
insufficient  for  the  payment  of  his  debts,  or  for  the  maintenance 
and  necessary  education  of  himself  and  his  family. 

2.  [Am'd,  ltfO».]  Where  the  interest  of  the  infant  in  being 
or  the  contingent  interest  of  an  infant  not  in  being,  or  the  inter- 
est of  an  incompetent  person  require  or  will  be  substantially 
promoted  by  such  disposition,  on  account  of  the  real  property  or 
term,  or  estate,  or  other  interest  In  real  property  being  exposed 
to  waste  or  dilapidation;  or  being  wholly  unproductive,  or  for 
the  purpose  of  raising  funds  to  preserve  or  to  improve  the  same, 
or  for  other  peculiar  reasons,  or  on  account  of  other  peculiar 
circomstances. 

3.  Where  an  action  might  be  maintained  against  the  infant  or 
incompetent  person,  to  procure  a  judgment,  directing  the  con- 
veyance of  the  real  property,  or  interest  in  real  property,  as  pre- 
scribed in  aections  twenty-three  hundred  and  forty-five  and 
tw^entv-three  hundred  and  forty-six  of  this  act. 

4.  [Added,  1907.]  Where  the  interest  of  the  infant  or  in- 
competent person  will  be  substantinlly  promoted  by  releasing  or 
joining  with  others  in  releasing  for  a  valuable  consideration  the 
possibihiy  that  upon  breach  of  a  condition  a  right  of  re-entry  will 
Test  in  or  real  property  will  revert  to  the  infant  or  incompetent 
person  or  his  heirs  solely  or  in  common  with  others.  Such  possi- 
bility is  referred  to  in  the  following  se^'tions  of  this  title  as  a 
possibility  of  reverter. 

2  R.  S.  104.  10.\  K  IfiT.  170.  17.'5  (2  Kdm.  202.  208):  2  R.  8.  6.1-65,  91  H.  1«. 
19.  and  22  (2  Rim.  55  and  Bfl);  L.  1«64,  oh.  417.  «9  1  and  5  (6  Edm.  291>: 
Jj.  1869.  rh.  627  (7  Kdm.  4<K):  I*.  1870.  ch.  .17  (7  Edm.  584);  also,  L.  1874. 
cb  440,  f  38,  and  Id.,  |$  «.  fl.  17  and  23  (9  Kdm.  929,  933),  am'd;  L.  1876, 
cb.  674,  9  6.  and  1*.  187rt.  «h.  l'r»7.  9  2;  1..  IHai.  ch.  639;  1..  19ai.  ch.  164. 
8e^  L.  190n.  oh.  4.12.  Am  d  by  li.  1907,  ch.  40.  In  effort  .\iirll  3.  1907.  Se« 
Balec  65-69. 
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I  S»49.  [Am  d>  1IK>5.J    Id.$  by  whom;  aotiee  when  iacoai- 

An  applieatiou,  in  either  of  the  cases  prescribed,  in  the  last 
bcction,  must  be  made  by  the  petition  of  the  general  guardiau. 
or  the  guardian  6f  the  property  of  the  infant;  or  by  the  commit- 
tee of  the  property  of  the  lunatic,  or  other  incompetent  person; 
or  by  any  relative,  or  other  person,  in  behalf  of  either.  Where 
the  application  is  in  behalf  of  an  infant  of  the  age  of  fourteeu 
years  or  upwards,  the  infant  must  join  therein.  Where  the  ap- 
phcation  is  made  to  the  supreme  court,  the  petition  must  be 
presented  at  a  term  held  within  the  judicial  district,  in  which  the 
property,  ot  a  part  thereof,  is  situated.  Where  such  application 
affects  the  interest  of  an  incompetent  person  w'ho  has  been  com- 
mitted to  a  state  institution  and  is  an  inmate  thereof,  notice  of 
such  application  must  be  given  to  the  superintendent,  acting 
superintendent,  or  state  officer  having  special  jurisdiction  over  the 
institution  where  the  incompetent  person  is  confined. 

Id.,  R.  S..  aod  laws  as  Id  last  section;  L.  1905,  ch.  434.    In  effect  Se^t  1. 
1906. 

S  2360.  [Am'd,  1803,  lOlO.]      Content*  of  petltfon. 

The  petition  must  be  verified  in  like  manner  as  a  verified  plead- 
ing in  an  action  in  the  supreme  court.  It  must  set  forth  the 
grounds  of  the  application:  and  in  a  case  specified  in  subdivisions 
first  and  second  of  the  last  section  but  one,  other  than  a  caae 
where  the  application  is  made  for  the  sale  of  an  undivided  inte^ 
est  of  the  infant  or  incompetent  person  in  one  or  more  parcels  of 
land  in  order  to  avoid  an  action  of  partition  on  th^  part  of  his 
cotenants,  or  for  the  dower  of  a  widow  therein,  it  must  also 
state  the  particulars  and  value  of  the  real  and  personal  prop- 
erty, and  the  nm<iunt  of  the  income  of  the  infant  or  incompe- 
tent person;  the  disposition  which  has  been  made  of  his  per- 
sonal property,  and  an  account  of  the  debts  or  demands,  if  any. 
existing  against  his  estate.  In  the  ca.se  above  specified  where 
the  application  is  made  for  the  sale  of  an  undivided  interest 
of  the  infant  or  incompetent  person,  the  petition  must  state 
the  particulars  and  value  of  the  real  property  in  respect  to 
which  a  sale  is  desired. 

L.  1898,  ch.  311.     See  Role  S5.    Am*d  by  L.  1910.  ch.  235.    In  effect  Sept. 
1.  1910. 


2B361.    [ Am 'd,  1808,  1008,  lOOT,  lOlS.]     Bond  of  committee 
InnatiCy  etc. 


.1 

An  application  to  sell,  mortgage,  release  or  lease  real  property, 
or  an  interest  in  real  property,  of  a  lunatic,  idiot  or  habitaa) 
drunkard,  cannot  be  granted,  unless  a  committee  of  his  property 
has  been  appointed.  Upon  such  an  application,  if  it  is  made  by 
the  committee,  the  court  must  make  an  order,  directing  him  to  file 
with  the  clerk,  a  bond,  with  either  individual  or  corporate  surety, 
approved  by  the  court  as  to  form,  amount  and  sufficiency  of 
surety,  conditioned  for  the  faithful  discharge  of  his  trust;  for 
the  paying  over  and  investing  of,  and  accounting  for,  all  moneys 
received  by  him  in  the  special  proceeding,  according  to  the  direc- 
tion  of   any   court   having   authority    to   give  directions  in  th« 
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premiaes;  and  for  the  obseryanee  of  the  directions  of  the  court, 
in  relntion  to  the  trust.  If  the  application  is  made  by  any  other 
pei-son,  an  order  must  be  made  thereupon^  requiring  the  com^ 
mittee  to  show  cause  why  he  should  not  nle  such  a  bond.  If, 
after  hearing  the  committees  the  court  is  of  the  opinion,  that 
there  is  a  probable  cause  for  granting  the  application,  it  may 
make  an  ordt>r,  rcc|iiiring  the  committee  to  file  such  a  bond;  or,  if 
the  committee  so  elects,  or  fails  to  tile  the  bond  as  directed  in 
the  order,  it  may  appoint  a  suitable  person  to  be.the  special  gu&rd- 
Ian  of  the  incompetent  person,  with  respect  to  the  proceedings, 
who  must  th(*reupou  file  such  a  bond,  where  an  application  is 
made  to  relea.se  an  inchoate  right  ot  dower,  application  must  be 
made  by  the  husband  of  the  lunatic,  idiot  or  habitual  drunkard 
and  may  bo  made  before  or  after  a  committee  has  been  appointed, 
except  that  application  may  bo  made  by  the  committee  of  the 
property  of  the  lunatic  idiot,  or  habitual  drunkard  in  any  case 
where,  at  the  time  of  the  application,  the  property  to  which  the 
inchoate  right  of  dower  attaches  has  already  been  sold  by  the 
huHhand  and  the  wife  has  not  joined  in  the  conveyance  or  other- 
wise released  her  iiifhoafe  right  of  dower.  When  the  application 
is  made  by  the  husband,  the  court  may  appoint  him  special 
guardian,  and  he  must  tile  a  bond  as  herein  provided. 

Am'd   bj  L.   1893.   ch.   639;   L.    1003,   ch.   368;    L,   1907,  ch.   49;   L.    1915, 
eh.   241.  la  effect  Sept.  1,  1915. 

{   2352.   [Am'd,  1898,  1907.]    Id.|  of  vnardlan  of  Infant. 

Upon  an  application  to  sell,  mortgage  release  or  lease  real 
property  or  an  interest  in  real  property  of  an  infant,  the  court 
must  appoint  a  suitable  person  to  be  the  special  guardian  of  the 
iufant  with  respei't  to  the  proceedings,  who  must  thereupon  file 
with  the  clerk  a  boud  as  prescribed  in  the  last  section.  Any  trust 
company  authorized  by  the  laws  of  this  state  to  act  as  general 
ipiardian  of  the  estate  of  an  infant  without  giving  security  may 
be  appointed  such  special  guardian  and  in  such  case  the  court- 
in  the  order  of  appointment  may  dispense  with  the  giving  and 
filing  of  any  such  bond. 
U   1803,  ch.  268;  L.  1907.  ch.  49.    In  effect  April  8,  1907.    See  S  475. 

S  23S8.   Bond  I   Ikow   pron^cnted. 

Upon  a  breach  of  the  condition  of  a  bond,  givfen  as  prescribed 
in  cither  of  the  last  tAvo  sections,  the  court  must  direct  it  to  be 
prosecuted  for  the  benefit  of  the  person  injured. 

S23&4.  [Am'd,  1893.]    Reference  to  Inanire  into  the  appll- 
e«tIoift. 

Upon  the  presentation  of  the  petition,  and  the  filing  of  the  bond, 
where  the  filing  of  such  a  bond  shall  be  necessary,  the  court  must 
make  an  order  appointing  a  suitable  person  a  referee  to  inquire 
into  the  merits  of  the  application.  The  referee  must  examine 
into  the  truth  of  the  allegations  of  the  petition:  hear  the  allega- 
tions  and   proofs  of  all   persons  interested  in   the  property,   or 
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otherwise   iiitercsteci   in   the  npftlicatiou:   and   report  bis   opinion 
luereupon,  together  with  the  testimony,  with  all  convenient  speed. 
U  1893,  eb.  26S.    See  Rule  60. 

§  2866.   [Am'd,  1808,  1&07.]    Final  order. 

Upon  the  filing  of  the  referee's  report,  and  after  examining 
into  the  matter,  the  court  must  make  a  final  order  upon  th^ 
application.  In  a  proper  case  a  final  order,  confirming  the  ref- 
eree's report,  must  direct  that  the  real  propertj*  or  term,  estate, 
possibility  of  reverter  or  other  interest  in  real  property  or  a  part 
thereof  of  an  inchoate  right  of  dower  thei-ein,  as  is  necessary,  or 
as  justice  requires,  be  mortgaged,  let  for  a  term  of  years,  sold, 
released  or  conveyed  by  the  special  guardian,  appointed  as  pre- 
scribed in  this  title,  or  by  the  committee  of  the  pronerty  of  the 
Innatic  or  other  incompetent  person.  The  final  order  must  aUo 
contain  such  directions,  respecting  the  time,  manner  and  condi- 
tions of  the  sale,  release  or  conveyance  directed  thereby,  as  the 
court  thinks  proper  to  insei't  therein. 

Ll  1893,  ch.  639;  L.  1907,  ch.  49.    In  effect  April  3,  1907. 

8  2866.   rAm'd,    1808.]    Report    of   sale,    etc. 

Before  a  sale,  mortgage,  release,  or  lease  can  be  made  pursuant 
!o  the  final  order,  the  special  guardian  or  the  committee  must 
outer  into  an  agreement  therefor,  subject  to  the  approval  of  the 
»ourt;  and  must  report  the  n«»reement  to  the  court  under  oath. 
Upon  the  confirmation  thereof  by  the  order  of  the  court,  he  mast 
execute,  as  directed  by  the  court,  a  deed,  mortgage,  release  or 
lease.  Where  the  final  order  directs  the  execution  of  a  convey 
mice  in  the  first  instance,  for  the  purpose  of  fnlMHng  a  contract, 
or  because  the  property  is  held  by  way  of  mortgage,  or  in  trust 
only,  the  guardian  or  committee,  executing  the  conveyance,  must 
report  the  conveyance?  to  the  court,  under  oath. 

L.   1803.   Ob.   639. 

§  2857.  Certain  vales,  etc.,  prohibited. 

Iteal  properly,  or  an  interest  in  real  property,  shall  not  be  sold, 
leased,  or  mortgaged,  as  prescribed  in  this  title,  contrary  to  the 
provisions  of  a  will,  by  which  it  was  devised,  or  of  a  conveyance 
or  other  instrument,  by  which  it  was  transferred,  to  the  infant  or 
inroni|H^tent  person. 

8  2368.   [AmM,    1803,    1906,    1007.1     KfTect    of   conveyaaecv 
etc. 

A  deed,  mortgage,  release,  or  lease,  made  in  good  faith,  as  pre- 
scribed in  this  title,  either  upon  an  application  in  behalf  of  the 
infant  or  an  incompetent  person,  or  pursuant  to  the  directioni 
contained  in  a  judgment  rendered  against  him,  has  the  same 
vnlidity  and  effect,  as  if  executed  by  the  person  in  whose  behall 
It  was  executed,  and  as  if  the  infant  was  of  full  age  or  the  Inna* 
tic,  idiot,  or  habitual  drunkard  was  of  sound  mind  and  competent 
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to  muuage  Uis  or  ber  affairs.  Aud  the  same  siiaii  be  vaUd  aud 
effectual  to  vest  in  any  parchaser  or  purchasers  any  interest 
therein  of  any  infant  not  in  being,  at  tbc  time  of  tlio  said  saie, 
and  any  mortgage  so  executed  shall  be  a  valid  lien  aud  charge 
upon  the  coutingeut  interest  of  any  infant  not  in  being,  at  the 
time  of  the  execution  and  delivery  of  the  same.  And  a  release  of 
an  inchoate  right  of  dower  as  authorized  by  this  title  shall  have 
me  same  effect  as  if  the  wife  had  joined  with  the  husband  in  a 
deed  or  conveyance  of  the  property  affected  thereby  aud  had  duly 
acknowledged  the  same  in  the  manner  required  by  law  to  pass  the 
estate  of  married  women. 
h.  1883.  cb.  639;  L.  1908,  cb.  127;  L.  1907,  cb.  49.    In  effect  April  3.  1907. 

i  2859.   [Am'd,  1892,  1907.]    Proceeds  of  sale  deemed  real 
property. 

A  sale  of  real  property,  or  of  an  interest  in  real  property,  other 
than  a  possibility  of  reverter  of  an  infant  or  incompetent  person, 
made  as  prescribed  in  this  title,  does  not  give  to  the  infant  or  in- 
competent person,  any  other  or  greater  interest  in  the  proceeds  of 
the  sale,  tbau  be  or  she  had  in  the  property  or  interest  sold. 
Thooe  proceeds  are  deemed  property  of  the  same  nature,  as  the 
estate  or  interest  sold,  until  the  infant  arrives  at  full  age,  or  the 
mcompetency  is  removed.  The  proceeds  of  the  release  of  a  possi- 
bility of  reverter  shall  be  deemed  and  treated  as  if  they  wera 
proceeds  of  real  property  of  which  tbe  infant  was  seized  and  pos- 
sessed. If  the  infant  should  die  before  arriving  at  full  age,  or  the 
incompetent  person  should  die  before  the  incompetency  is  removed 
not  leaving  any  personal  property,  or  not  leaving  sufScient  personal 
property  to  pay  funeral  expenses  and  expenses  that  may  be  nec- 
essary or  necessarily  incurred,  then  in  either  or  each  case  the  pro- 
ceeds are  to  be  deemed  personal  property  so  far  as  may  be  neces* 
sary  to  pay  the  funeral  and  other  necessary  expenses.  The  pro- 
ceeds are  to  be  paid  upon  order  of  the  surrogate's  court  or  court 
having  jurisdiction  of  the  estate  of  the  deceased,  to  an  adminis- 
trator appointed  by  the  surrogate  to  administer  upon  decedent's 
estate,  and  after  paying  all  funeral  expenses  and  expenses  of 
administration  and  an>  indebtedress,  the  icmainder,  if  any  there 
be,  shall,  upon  the  order  of  the  surrogate,  be  paid  into  the  hands 
of  tbe  trustee  who  held  the  same,  to  be  distributed  as  the  law 
directs.  This  act  is  to  include  the  said  proceeds  of  any  infant  or 
nicompetent  person  that  has  died  prior  to  this  amendment,  the 
proceeds  now  remaining  in  the  hands  of  a  trustee. 

L.  1892,  cb.  S23;  L.  1907,  cb.  49.    In  effect  April  3,  1907. 

I  2300.  Infant  deemed  a  Tvard  of  conrt. 

From  the  time  of  the  filing  of  a  petition,  by  or  in  behalf  of  an 
Infant,  praying  for  an  order  directing  a  conveyance,  or  a  sale, 
mortgage,  or  lease  of  his  real  property,  or  of  an  interest  in  real 
property,  the  infant  is  considered  a  ward  of  the  court,  with 
respect  to  that  real  property  or  interest,  and  the  iDcome  and 
proc(r(^s  thereof, 
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proceeds  $  accoantlns. 


ol 

The  court  nmst,  by  order,  direct  the  disposition  of  the  proceeds 
of  such  a  Hale,  mortgage,  release  or  lease.     It  must  direct  the  in- 
yestmeut  of  any  i)ortion  thereof  belongiug  to  the  iufaut  or  io- 
competeut  persou,  which  \h  not  needed  for  the  payment  of  debts, 
or  the  Hafe-keeping,  or  the  immediate  maintenance  and  education, 
of  himself  or  his  family,  or  for  the  preservation  or  improvement 
of  hi.<9  real  property  or  his  interest  in   real   property.     It  must 
require  a  report,  under  oath,  of  the  disposition  and  investment 
thereof,   to   be  made  as   soon  as  practicable,   and    must  compel 
periodical  accounts  to  be  rendered  tnereafter  by  each  pe-rson,  who 
is  intrusted  with  the  proceeds,  or  any  part  thereof.     Where  an 
inchoate  right  of  dower  is  released  as  prescribed  in  this  title  and 
such  release  is  to-  accomxMiny  a  sale  by  the  husband  of  the  prop- 
erty  to  which  the   inchoate  right  of  dower   attaches,  the  court 
shall  make  an  order  requiring  one-third  of  the  amount  realized 
on  the  sale  of  the  property  to  which  the  inchoate  right  of  dower 
attached  to  -be  invested  by  the  special  guardian,  or  paid  into  the 
court  to  be  held  for  the  benefit  of  the  husband  during  his  life 
and  upon  his  death  for  the  benefit  of  the  wife  during  her  life, 
or  the  court  may  direct  said  amounts  to  lie  paid  to  the  husband 
upon   his  giving  a  bond  in  the  penalty  of  at  least  double  the 
amount  so  received  for  such  release,  with  at  least  two  sureties, 
who  shall  justify  in  double  the  amount  of  such  penalty,  condi- 
tioned for  the  repayment  as  the  court  shall  direct  by  his  executors 
or  administrators  of  such  amount  upon  the  death  of  the  husband. 
Where  an  inchoate  right  of  dower  is  released  as  prescribed  in 
his^  title,   and,   at  the   time  of  the  aifplication,   the  property  to 
which   the   inchoate   right  of  dower  attaches  has  already  been 
sold  by  the  husband,  and   the  wife  has  not' joined  in  the  con* 
veyance  or  otherwise  released  her  inchoate  right  of  dower,  the 
coart  shall  make  an  order  that,  as  the  consideration  for  the  re- 
lease, or  as  part  of  the  consideration  therefor,  there  be  paid  to 
the  special  guardian  or  into  the  court  an  amount  to  be  fixed  bj 
the  court  as  equal  to  one-third  of  the  fair  market  value  of  the 
property,  to  be  invested  by  the  special  guardian  or  held  by  the 
court  for  the  benefit  of  the  person  making  such  payment  during 
the  life  of  the  husband,  and  upon  his  death  for  the  benefit  of  the 
wife  during  her  life,  and  upon  her  death  to  be  returned  to  the 
person  making  such  payment  or  to  his  executors,  administrators 
or  assigns:  or  in  lieu  of  such  payment  the  court  may  allow  a  bond 
to  be  given  in  the  penalty  of  at  least  double  the  amount  so  fixed 
as  equal  to  one-third  of  the  fair  market  value  of  the  property,  with 
at  least  two  sureties,  who  shall  justify  in  double  tne  amount  of 
such   penalty,    conditioned    for  the   payment  as   the  court  shall 
direct,  upon  the  death  of  the  husband  leaving  the  wife  surviving* 
of  the  said  sum  so  fixed  as  equal  to  one-third  of  the  fair  value 
of  the  property,  to  be  held  for  the  benefit  of  the  wife  during  her 
life  and  upon  her  death  to  be  returned  to  the  person  nving  such 
bond  or  to  his  executors,  administrators  or  assigns.     In  case  bj 
any   contingency,    infants    not   in    being  may    thereafter  become 

f)08sessed  of  any  interest  in  said  premises  so  sold,  mortgaged  or 
eased,  the  court,  in  case  of  a  sale,  shall  cause  the  proceeds  of  the 
sale,  after  paying  the  costs  and  expenses  of  the  same,  to  be  placed 
at  interest  for  the  benefit  of  the  i>ersons  who  are.  or  who  may 
ultimately  be  entitled  to  the  same,  and  shall  not  authorize  the  dis- 
tribution of  the  same  in  advance  of  said  contingency,  except  upon 
a  petition  of  some  nerson  entitled  thereto,  atid  upon  filing  a  bond 
in  such  penalty,  as  tne  court  shall  direct,  with  two  or  more  sureties 
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approred  by  the  eouitf  and  conditioned  that  in  case  of  any  con- 
tin^^ency  by  which  any  infant  not  then  in  being  shall  thereafter 
become  entitled  t:>  any  of  the  proceeds  of  the  sale,  that  said  peti- 
tioner will  pay  to  said  person  or  persons  his  or  their  proportionate 
share  of  the  money  so  paid  over  to  said  petitioner;  and  in  the  case 
of  the  mortgaginfc  of  said  real  estate  the  proceeds  of  the  same, 
after  paying  costs  and  expenses,  shall  he  paid  ont  and  disbursed 
under  the  direction  of  the  court  only  for  the  purpose  of  paying 
lawful  charges  thereon,  or  refiairing,  improving,  building  upon 
or  otherwise  enhancing  in  value  any  real  estate  so  mortgaged 
as  aforesaid. 

In  the  case  of  an  infant  residing  without  the  state,  a  yd  having 
in  the  state  or  country  where  he  or  she  resides  a  general  guardian 
or  person  duly  appointed  under  the  laws  of  such  state  or  country, 
to  the  control  and  entitled,  by  the  laws  of  such  state  or  country,  to 
the  custody  of  the  money  of  said  infant,  the  court,  upon  satis- 
factory proof  of  such  facts  and  the  sufficiency  of  the  bond  or 
security  given  by  such  general  guardian  or  person  in  such  state 
or  country  by  the  certificate  of  a  judge  of  a  court  record  of  such 
state  or  country,  or  otherwise,  may  direct  that  the  portion  of  such 
infant  arising  upon  such  sale  shall  be  paid  over  to  such  general 
guardian  or  person. 

Am*d  by  U   1893.   oh.   630;   L.    1903.   th.  308;    L.    1906.   oh.    127;   U   1907. 
eb,  49;    L..    1915,  cb.   629.  in  effeot  8ept.   1.    1015. 

1  2362.  PKrtleiilar  estate*)  when  Imcladed   In   sale. 

Where  the  real  property,  or  the  estate,  term  or  other  interest 
in  real  property,  directed  to  be  sold,  is  subject,  absolutely  or 
contingently,  to  a  right  of  dower,  or  an  estate  for  life,  or  is  sub- 
ject to  an  estate  for  years,  in  the  whole  or  any  part  thereof,  the 
person,  having  the  prior  ri^ht  or  estate,  may  manifest  in  writing 
his  consent,  either  to  receive,  from  the  i)roi*eeds  of  the  sale,  a 
gross  sum,  to  be  fixed  according  to  the  principles  of  law  applica- 
ble to  annuities,  in  satisfaction  of  his  rignt  or  estate:  or  to  have  a 
proportionate  share  of  the  proceeds  of  the  sale  invested,  and  the 
Interest  thereof  paid  to  him,  from  the  time  of  the  investment,  or 
of  the  commencement  of  his'  right  or  estate,  as  justice  requires, 
until  the  determination  of  his  right  or  estate.  TTpon  filing  the 
consent  with  the  clerk,  the  final  order  may.  in  the  discretion  of 
the  court,  direct  a  sale  of  the  entire  property,  to  which  the  right 
or  estate  attaches.  In  such  a  case,  the  court  must,  after  the  sale, 
ascertain  the  value  of  the  right  or  interest  of  the  person  so  con- 
senting; and  the  final  order  must  either  direct  the  payment,  from 
the  proceeds  of  the  sale,  of  the  ^ross  sum  so  ascertained  as  the 
value,  or  the  investment  of  a  just  proportion  of  the  proceeds 
and  the  payment  to  him  of  the  interest  thereof.  But  such  a 
gross  sum  shall  not  be  paid,  nor  shall  such  an  investment  l>e 
made,  until  an  effectual  release  of  the  right  or  estate  of  the 
person  so  consenting,  executed  to  the  satisfaction  of  tlic  court. 
and  duly  acknowledged  or  proved,  and  certified,  in  like  manner  as 
a  deed  to  be  recorded  in  the  county,  has  been  filed  with  the  clerk. 

2  R.  S.  196.  If  181.  182  (2  Rdm.  204 »  ;  L.  1864.  eh.  417  (0  Edm.  202.  293)  ; 
U    1874,  oh.   440,    |f    13,   15,    16    (9   Fklin.   932). 

i  2868«  Id«|  when   belonslnR  tin  infant,  etc. 

Where  the  interest  of  the  infant,  or  of  the  lunatic  or  other  in- 
competent person,  consists  of  a  right  of  dower,  or  an  estate  for 
life,  or  for  years,  the  final  order  may  authorize  the  special  guard- 
ian or  committee  to  join,  with  the  person  or  persons  holding  the 
reversionary  estate,  in  a  conveyance  of  the  property  to  which  the 
interest  attaches,  so  as  to  release  th«  right  of  dower,  or  fully 
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convey  the  particular  estate,  on  receiying,  from  the  proceeds  of 
the  Hule.  a  gross  sum,  in  satisfaction  of  that  interest,  or  a  pro- 
portionate part  of  the  proceeds,  to  be  invested'  until  the  de- 
termination of  the  particular  estate;  and,  in  either  case,  to  be 
ascertained  as  prescribed  in  the  last  section.  Where  a  propor- 
tion of  the  proceeds  is  so  received  by  the  guardian  or  committee, 
for  investment,  the  final  order  must  provide  for  the  investment 
thereof,  until  the  determination  of  the  particular  estate:  ami 
then  for  the  imynient  thereof  to  the  person  entitled  therto. 
i  2304.  Debts  of  Infant,  etc.,  to  be  pAld  equally. 

In  the  application  of  money,  arising  from  a  sale,  mortgage  or 
lease,  iTiade  for  the  puriM)8e  of  paying  debts,  as  prescribe*!  in  this 
title,  the  special  guardian  of  the  infant,  or  the  committee  of  the 
property  of  the  iucom})etent  person,  must  pay  all  debts,  in  equal 
proportion,  without  giving  a  preference  to  a  debt  founded  ujion 
a  specialty,  or  upon  which  judgment  has  been  taken. 

2  R.  S.  54,   I  15   (2  Edm.  65)  ;   L.   1874,  ch.  446,   {  21    (8  Bdm.  983). 
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TITLE  VIII. 
Arbitratioiui. 

8«e.  886C.  When  ■abmlMlon  to  arbitration  cannot  be  made. 
2IM6.  Wliat  controTeralea   maj   be   sabmltted,    and  how. 
2867.  Appointment  of  additional   arbitrator,    or  umpire. 
'JSfiH.  Iiiue  for  bearing;  adjoornment,   etc. 
ZiMt.  Arbltratora  to  be  awom. 
237u.  Attendance  of  wltneaaea,  etc. 

2311.  All  the  arbttrators  to  meet;  when  majority  may  award.    VeMb 
SfiSiZ.  Aw-ani;    to   be  authenticated,    etc. 
'JiTS.   Ilotiou  to  confirm  award. 

2374.  lu.;  tu  vacate  award. 

2375.  Id.;  to  modify  or  correct  award. 
2370.  Motloua;  when  lo  be  made 

2377.  Coata  on  Tacating  award. 

2378.  Judgment  on  award;   when  and  how  entered.    Coita. 

2379.  Judgment-roll. 

2cW0.  Kffect  of  judgment;  how  enforced. 

2381.  Appeal. 

2382.  i£ffect  of  party'a  death,  lunacy,  etc.;  proceedinga  ttiecenpoD. 

2383.  iievocatlon   of   aubmiaalou. 

2384.  Liability   of   party   who  revokea. 
2386.  Limitation   of   recovery   agaiuat   him. 
2386.  Application  of  thla  title. 


1  23e6.  IVken  aubmlMiloia  to  arbltratloit  caaaot  be  HUid^. 

A  submission  of  a  controyeray  to  arbitration  cannot  be  made, 
either  as  prescribed  in  thia  title  or  otherwise,  iu  either  of  the 
following  cases: 

1.  Where  one  of  the  parties  to  the  controversy  is  an  infant, 
or  a  person  incompetent  to  manage  his  afEairs,  by  reason  of  lunacy, 
idiuc>,  or  hubituul  ui-uul&euue«s. 

2.  Where  the  controversy  arises  reHpeciiiig  ii  claiiu  to  uii  os- 
tat«  in  real  property,  in  fe»*  or  for  life. 

But  where  a  person,  capable  of  entering  into  a  submission, 
has  knowingly  entered  into  the  same  with  a  person  incopable 
of  so  doing,  as  prescribed  in  subdivision  first  of  this  section,  the 
objection,  on  the  ground  of  incapacity  can  be  tal^eii  only  i.i  be- 
half of  the  person  so  incapacitated.  And  the  second  subdivinion 
of  this  section  does  not  prevent  the  subminKion  of  n  ci.iim  to  nu 
estate  for  years,  or  other  interest  for  a  term  of  years,  or  for  oi«e 
year  or  less,  in  real  property;  or  of  n  controvprny  respectinjr  ih»» 
psrtition  of  real  property  between  joint  tenants  or  tenants  in 
common;  or  of  a  controTersy  respectlDg  the  boundaries  of  lands, 
or  the  admeasurement  of  dower. 

2  R.    S.   Ml,    91  1   and   2   (2   Edm.   660). 

I  2860.  "Wbat  eontroverales  aaay  be  sabmltted.  hibiI  bo^. 

Kxcept  as  otherwise  prescribed  in  the  last  Sfctioii,  two  or  more 
persons  may,  by  an  instrument  in  writing,  duly  ac1ciH»w!f«dg4*d 
or  proved,  and  certified,  in  like  manner  as  a  deed  to  be  recorded, 
submit  to  the  arbitration  of  one  or  more  arbitrators,  any  contro- 
versy, existing  between  them  at  the  time  of  the  Bubmiss'on,  which 
might  be  the  subject  of  an  action.  They  may,  in  th^  submission, 
agree  that  a  judgment  of  a  court  of  record,  specified  in  the  In- 
strument, shall  be  rendered  upon  the  award,  made  pursuant  to 
the  submission.  If  the  supreme  cojrt  is  thus  specified,  the  jVLh- 
mission  may  also  specify  the  county  in  which  the  judgment  shall 
be  entered.  If  it  aoee  not,  ,the  judgment  may  be  entered  in  any 
Oonnty* 

U.,  vut-af  ff  1  asi  f  f . 
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1  2367.  Appoiutment  of  additional  arbitrator,  or  tiiuplre. 

Where  a  submission  is  made  as  prescribed  in  tiiis  title,  an  addi- 
tional arbitrator  or  an  umpire  cannot  i>e  selected  or  appointed,  un- 
less the  submission  expressiy  so  provides.  Where  a  submissioo. 
made  either  as  prescribed  in  this  title  or  otherwise,  provides  that 
two  or  more  arbitrators,  therein  designated,  may  select  or  ap- 
point a  person  us  an  additional  arbitrator  or  as  an  umpire,  the 
selection  or  appointment  must  be  in  writing.  An  additional  arbi- 
trator or  umpire  must  sit  with  the  original  arbitrators  upon  the 
hearing.  If  testimony  has  been  taken  before  his  selection  or  ap- 
pointment, the  matter  must  be  reheard,  unless  a  rehearing  is 
waived  in  the  submission,  or  by  the  subsequent  written  consent 
of  the  parties,  or  their  attorneys. 

S  2868.  Time  for  bearlnv;  adJoaritiiient«  etc. 

Subject  to  the  terms  of  the  submission,  if  any  are  specified 
therein,  the  aroitrators,  selected  as  prescribed  in  this  title,  must 
appoint  a  time  and  place  for  the  nearing  of  the  matters  sub- 
mitted to  then.;  and  must  cause  notice  thereof  to  be  given  to 
each  of  the  parties.  They,  or  a  majority  of  them,  may  adjourn 
the  hearing  from  time  to  time,  upon  the  application  rf  either 
party,  for  good  cause  shown,  or  upon  their  own  motion;  bat  not 
beyond  the  day  fixed  in  the  submission  for  rendering  tbeir  award, 
unless  the  time  so  fixed  is  extended  by  the  written  consent  of  the 
parties  to  the  submission,  or  their  attorneys. 

2  B.  8.  541,  S  8. 

I  2809.  Arbitrators  to  be  •'vrorii. 

Before  hearing  any  testimony,  arbitrators  selected  either  as 
prescribed  in  this  title  or  otherwise  must  be  sworn,  by  an  officer 
designated  in  section  842  of  this  act,  faithfully  and  fairly  to 
hear  and  examine  the  matters  in  controversy,  and  to  make  r. 
just  award,  according  to  the  best  of  their  understanding;  unless 
the  oath  is  waived,  by  the  written  consent  of  the  parties  to  the 
submission,  or  their  attorneys. 

Id.,  I  4,  and  part  of  I  6. 

I  2870.  Attendanee  of  ^ritnesseSf  ete. 

The  arbitrators,  selected  either  as  prescribed  In  this  title,  or 
otherwise,  or  a  majority  of  them,  may  require  any  person  to 
attend  before  them  as  a  witness;  and  they  have,  and  each  of 
them  has,  the  same  powers,  with  respect  to  all  the  proceedinw 
before  them,  which  are  conf<»rred.  by  the  provisions  of  title  second 
of  chapter  ninth  of  this  act,  upon  a  board,  or  a  member  of  a 
board,  authorized  by  law  to  hear  testimony. 

Id.,  §  6.  and  part  of  8  5. 

9  2871.  All  tbe  arbitrators  to  mctoti  trben  maloritr  mar 
atrard.    Fees« 

All  the  arbitrators,  selected  as  prescribed  in  this  title,  must  meet 
together,  and  hear  all  the  allegations  and  proofs  of  the  parties: 
but  an  award  by  a  majority  of  them  is  valid,  unless  the  concur 
rence  of  all  in  expressly  required  in  ,the  submission.  Unless  it  is 
otherwise  expressly  provided  in  the  submission,  the  award  may 
require  the  payment,  by  either  party,  of  the  arbitrators'  fees,  not 
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-exceeding  the  fees  allowed  to  a  like  number  of  referees  in  the 
supreme  court;  and  also  their  expenses. 

2  R.  S.  541.  f  7. 


§8872.  Award!  to  be  a«tltentieated,  ete. 

To  entitle  the  award  to  be  enforced,  as  prescribed  in  this  title, 
it  must  be  in  writing;  and,  within  the  time  limited  in  the  Aubmis- 
sion,  if  any,  subscribed  by  the  arbitrators  making  it:  acknowl- 
edged or  proved,  and  certified,  in  like  manner  as  a  deed  to  be 
recorded;  and  either  filed  in  the  office  of  the  clerk  of  the  court, 
in  which,  by  the  submission,  judgment  is  authorized  to  be  en- 
tered upon  the  award,  or  delivered  to  one  of  the  parties,  or  bis 
Attorney. 

Id.,  f  8,  and  part  of  |  9. 

f  2373.  Motion  to  conflrm  award. 

At  any  time  within  one  year  after  the  award  is  made  as  pre- 
scribed in  the  last  section,  any  party  to  the  submission  may  ap- 
ply to  the  court,  specified  in  the  submission,  for  an  order  confirm- 
ing the  award;  and  thereupon  the  court  must  grant  such  an  order, 
unless  the  award  is  vacated,  modified  or  corrected,  as  prescribed 
in  the  next  two  sections.  Notice  of  the  motion  must  be  served, 
upon  the  adverse  party  to  the  submission,  or  his  attorney,  as 
prescribed  by  law  for  service  of  notice  of  a  motion  upon  an  attor- 
ney in  an  action  in  the  same  court.  In  the  supreme  court,  the 
motion  must  be  made  within  the  judicial  district,  embracing  the 
county  where  the  judgment  is  to  be  entered. 

Id.,  remainder  of  f  9. 

I  2874.  Id.{  to  vacate  award. 

In  either  of  the  following  cases,  the  ^'ourt,  specified  in  the  sub- 
mission, must  make  an  order  vacating  the  award,  upon  the  appli- 
(*ation  of  either  party  to  the  submission: 

1.  Where  the  award  was  procured  by  corruption,  fraud,  or  other 
undue  means. 

2.  Where  there  was  evident  partiality  or  corruption  in  the  arbi- 
trators, or  either  of  them. 

3.  Where  the  arbitrators  were  guilty  of  misconduct,  in  refusing 
to  postpone  the  hearing:,  upon  sufficient  cause  shown,  or  in  refus- 
ing to  heat  evidence,  pertinent  and  material  to  the  controversy; 
or  of  any  other  misbehavior,  by  which  the  rights  of  any  party 
have  been  prejudiced. 

4.  Where  the  arbitrators  exceeded  their  powers,  or  so  imper- 
fectly executed  them,  that  a  mutual,  final,  and  definite  award. 
upon  the  subject-matter  submitted,  was  not  made. 

Where  an  award  is  vacated,  and  the  time,  within  which  the 
fciibmission  requires  the  award  to  be  made,  has  not  expired,  the 
(-ourt  may,  in  its  discretion,  direct  a  rehearing  by  the  arbitrators. 

Id.,  i  10.  and  part  of  i  13. 

f  237B.  Id.;  to  modify  or  correct  award. 

In  either  of  the  following  cases,  the  court,  specified  in  the  sub- 
mission,  must  make  an  order  modifying  or  correcting  the  award. 
npoD  the  application  of  either  party  to  the  submission: 

1.  Where  there  was  an  evident  miscalculation  of  figures,  or 
iin  evident  mistake  in  the  description  of  any  person,  thing,  or 
property,  referred  to  in  the  award. 

8B7 


r 


gg  3876-79  ARBITRATIONS.  c.  17, 1 8 

2.  Where  the  arbitrators  have  awarded  upon  a  maiter  not  lab* 
mitted  to  them,  not  affecting  the  merits  of  the  decision  uvoo 
the  matters  submitted. 

3.  Where  the  award  ib  imperfect  in  a  matter  of  fofiBf  iM( 
affecting  the  merits  of  the  controTersy,  and  if  it  had  bed  > 
referee's  report,  the  defect  could  have  been  amended  or  diK^ 
garded  by  the  court. 

The  order  may  modify  and  correct  the  award,  so  as  to  afM 
the  intent  thereof,  and  promote  justice  between  the  parties. 

2  R.  S.  541,   H  11  and  13. 

i  2376.  Motion*)  irhen  to  be  made. 

Notice  of  a  motion  to  vacate,  modify  or  correct  an  award,  mast 
be  served  upon  the  adverse  p.<  ^"  to  the  submission,  or  his  attor 
ney,  within  three  months  after  *  awa^d  is  filed  or  deUvered. 
as  prescribed  by  law  for  .!a»rvic'  of  ^  'tice  of  a  motion^  upon  m 
attorney  in  an  action.  For  the  purposes  f  the  motion,  any  jnd^ 
who  might  make  an  order  to  stay  the  proceedings,  in  an  aotioo 
brought  in  the  same  court,  may  make  an  order,  to  be  served  witli 
the  notice  of  motion,  staying  the  proceedings  of  the  adverse  pai^ 
to  enforce  the  aw:iid. 

Id.,  i  12. 


I  2877.  Costs  on  -wmemtium  n.^mrd* 

Whei  J  the  court  vacates  an  award,  costs,  not  exceeding  twenty* 
five  dollars  and  disl  irsements,  may  be  awarded  to  ^.he  prevailitf 
party;  and  the  payment  thereof  may  be  enforced,  in  like  maooer 
as  the  payment  of  costs  upon  a  motion  in  an  action. 

Id.,  i  19,  Am'd. 

I  2378.  Jndflrment  on  nvrnrdf  vrlien  nnd  ho^r  ^nt^rtt 
Costs. 

Upon  the  granting  of  an  order  confirming,  modifying,  or  correct 
iug  an  award,  judgment  may  be  entered  in  conformity  there 
with,  as  uiMin  a  referee's  report  in  an  action,  except  as  is  other- 
wise  prescribed  in  this  title.  Costs  of  the  application,  and  of  the 
proceedings  subsequent  thereto  not  exceeding  twenty-five  dollar! 
and  disbursements,  may  be  awarded  by  the  court,  in  its  disH-re- 
tion.  If  awarded,  the  amount  thereof  must  be  included  In  tiic 
judgment. 

M..  i  14,  am*d. 

i   287ft.   Jvdflrment-roll. 

Immediately  after  entering  judgment,  the  cl*»rlc  must  stftrfJ 
together  and  file  the  following  papers,  which  constitute  the 
judgment-roll: 

1.  The  submission;  the  selection  or  appointment.  If  sny.  of  «» 
additional  arbitrator,  or  umpire;  snd  each  written  extension  f*' 
♦he  time,  if  any,  within  which  to  make  the  award. 

2.  The  award. 

3.  IiJacb  notice,  affidavit,  or  other  paper,  used  nnon  an  unp**" 
cation  to  confrm,  modify,  or  correct  the  award,  and  «  oopT  "' 
each  order  of  the  court,  upon  such  an  application. 

4.  A  copy  of  the  judgment. 

6S8 
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The  judgment  may  be  docketed,  as  if  it  was  rendered  in  an 
action. 

2  R.  S.  Ml.  i  16,  and  part  of  f  16,  am'd. 


I  aSSO.  Bfl«et  of  Judsmentf  bow  onforeed. 

The  judgment  so  entered  has  the  same  force  and  effect,  in 
all  respects,  as,  and  is  subject  to  all  the  provisions  of  law  relat- 
ing to,  a  judgment  %n  an  action;  and  it  may  be  enforced,  as  if  it 
had  been  rendered  in  an  action  in  the  court  in  which  it  is 
entered. 

Id.,  part  of  i  16.    See  I  1270,  ante;  alao,  H  1240  and  1241. 

I  2381.  Appeal: 

An  appeal  may  be  taken  from  an  order  Tacating  an  award,  or 
from  a  judgment  entered  upon  an  award,  as  from  an  order  or 
judgment  in  an  action.  The  proceedings  upon  such  an  appeal, 
including  the  judgment  thereupon,  and  the  enforcement  of  the 
judgment^  are  governed  by  the  provisions  of  chapter  twelfth  of 
this  act,  as  fcr  as  iVy  are  applicable. 

Id.,  ff  IG.  17,  20  and  21,  am'd. 

9  2382.  Effect  of  party^s  deatli,  lanaey^  etc.i  prooeodincs 
tltereapon. 

The  death  of  a  party  to  a  submission,  made  either  as  prescribed 
in  this  title  or  otherwise,  or  the  appointment  of  a  committee  of 
the  person  or  property  of  such  a  party,  as  prescribed  in  title 
sixth  of  thi?  chnpter.  operates  as  a  revocation  of  the  submission, 
if  it  occurs  before  the  award  is  filed  or  delivered;  but  not  after- 
wards. Where  a  party  dies  afterwards,  if  the  submission  con- 
tains a  stipulation,  authorizing  the  entry  of  a  judgment-  upon  the 
award,  the  award  may  be  confirmed,  vacated,  modified,  or  cor- 
rected, upon  the  applvoation  of,  or  upon  notice  to,  his  executor  or 
administrator,  or  a  tenoporary  administrator  of  his  estate;  or, 
where  It  relates  to  real  property,  has  heir  or  devisee,  who  has 
succeeded  to  his  interest  in  the  real  property.  Where  a  commit- 
tee of  the  property,  or  of  the  person,  of  a  party,  is  appointed, 
after  the  award  is  filed  or  delivered,  the  award  may  be  confirmed, 
vacated,  modified,  or  corrected,  upon  the  application  of,  or  no- 
tice to,  a  committee  of  the  property ,  but  not  otherwise.  In  a  case 
specified  in  this  section,  a  judge  of  the  court  may  make  an  order, 
extenddng  the  time  within  which  notice  of  a  motion  to  vacate, 
modify,  or  correct  the  award,  must  be  served.  Upon  confirming 
an  award,  where  a  party  has  died  since  it  was  filed  or  delivered. 
the  court  must  enter  judgment  in  the  name  of  the  original  party: 
and  the  proceedings  thereupon  are  the  same,  as  where  a  party 
dies  after  a  verdict. 

{  2383.  Revocation  of  aabmlaiilon. 

A  submission  to  arbitration,  made  either  as  prescribed  in  this 
title  or  otherwise,  cannot  be  revoked  by  either  party,  after  thp 
allegations  and  proofs  of  the  parties  have  been  closed,  and  the 
matter  finally  submitted  to  the  arbitrators  for  their  decision.  A 
revocation.  M^hen  allowed,  must  be  made  by  an  instrument  in 
writing,  signed  by  the  revoking  party,  or  his  authorized  apeni 
and  delivered  to  the  arbitrators,  or  one  of  them:  and  it  is  not 
necessary  in  any  case,  that  the  instrument  of  revocation  shoii!i1 
be  under  aeal.    Any  party  to  a  submission  may  thua  revoke  it: 
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whether  he  ig  a  sole  party  tu  the  controTersy,  or  one  of  two  oi 
xiore  parties  on  the  same  side. 

iR.S.  541,i>artof  123. 

i  'jBSH4.  ttimhiUtr  of  party  who  roTokes. 

Where  a  party  expressly  revokes  a  submission,  made  either  ai 
prescribed  in  this  title  or  otherwise,  any  other  party  to  the  sab- 
mission  may  maintain  an  action  against  him,  and  also  against 
his  sureties,  if  any,  upon  the  submission,  or  any  instrument  col- 
lateral thereto,  in  which  action  the  plaintiff  may  recover  all  the 
costs  and  other  expenses,  and  all  the  damages,  which  he  has  in- 
curred in  preparing  for  the  arbitration,  and .  in  conducting  the 
pro<*eedings  to  the  time  of  the  revocation.  £Sthcr  of  the  arbi- 
trators may  recover,  in  an  action  against  the  revoking  party,  his 
reasonable  fees  and  expenses. 
Id.,  part  of  H^  and  24. 

S  22885.  Limitation  of  recovery  avalnat  him. 

A  sum,  penalty,  forfeitiirej  or  damages,  shall  not  be  recovered 
for  a  revocation  of  a  submission  to  arbitration,  made  either  as 
prescribed  in  this  title  or  otherwise,  except  as  prescribed  in  the 
last  section;  notwithstanding  any  stipulated  damages,  penalty,  or 
forfeiture,  expressed  in  the  submission,  or  in  any  instrument  col- 
lateral thereto. 

Id.,  125. 

§  2aH4f.  Application  of  this  title. 

This  title  docs  not  affect  any  right  of  action  in  affirmance,  dis- 
affirmance, or  for  the  modification  of  a  submission,  made  either 
aa  prescribed  in  this  title  or  otherwise,  or  upon  an  instrument  col- 
lateral thereto,  or  upon  an  award  made  or  purporting  to  be  made 
in  pursuance  thereof.  And.  except  as  otherwise  expressly  pre- 
scribed therein,  this  title  does  not  affect  a  submissioi^,  made  other 
wise  than  as  prescribed  therein,  or  any  proceedings  taken  pur 
suant  to  such  a  submission,  or  any  instrument  coUateral  thereto. 

Partof  f3)^am'd. 
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TITLE  IX. 
pTOoeedings  to  foreclose  a  mortgage  by  advertisement. 

[See  ch.  228,  L.  1900,  by  which  parcfauer  ia  entitled  to  certiAed  eoptea  of 

affldaTltii.J 

8ec.    2387.  When  mortgsge  may  be  foreclosed. 

2388.  Notice  of  ule;   bow  flven. 

2389.  Id.;  how  eerred. 

2300.  Dnty  of  county  clerk. 

2301.  Contents  oC  notice  of  aale. 
2382.  Sale;    how   poetponed. 
2303.  Id. ;    how   condacted. 

2394.  Mortgagee   f^te.,    may   parchaae. 

2395.  Effect  of  sale. 

2396.  AiBdaTlt  of  sale,   and  of  pontine.   BerrlDg.   etc..   notlcea. 

2397.  When  one  aflUdaTit  Bufflces;   printed  notice  to  be  annexed. 

2398.  Affldavlts  may  be  filed  and  recorded. 

2399.  Note  upon  record  of  mortgage. 

2400.  Deed  not  uecestiary. 

2401.  CoMta  allowed. 
S402.  Expenses  allowed. 

2403.  Taxation  thereof. 

2404.  Surplus  money  to  be  paid  into  supreme  court, 

2405.  Claimant  of  surplus  money  to  file  petition. 

2406.  Appllaatlon  for  surplus  money. 

2407.  Order  for  distribution. 

2408.  Limitation  of  last  four  sections. 

2408a.  Delivery  of  certain  affidavits  to  purchaser. 

2409.  Api^cation  of  this  title  to  mortgages  to  the  State. 

1  8887.  [Am'd,  1918.]    Wben  mortffa«c  may  be  foreoloeed* 

A  mortgage  upoo  real  property,  situated  within  the^tate,  con- 
taining therein  a  power  to  the  mortgagee,  or  any  other  person,  to 
sell  the  mortgaged  property,  upon  default  being  made  in  a  con- 
dition of  the  mortgage,  may  be  foreclosed,  in  the  manner  pre- 
scribed in  this  title,  where  the  following  requisites  concur: 

1.  Default  has  been  made  in  a  condition  of  the  mortgage, 
whereby  the  power  to  sell  has  become  operative. 

2.  An  action  has  not  been  brought  to  recover  the  debt  secured 
by  the  mortgage,  or  any  part  thereof;  or,  if  such  an  action  has 
been  brought,  it  has  been  discontinued,  or  final  judgment  has 
been  rendered  therein  against  the  plaintiff,  or  an  execution,  issued 
upon  a  judgment  rendered  therein  in  favor  of  the  plaintiff  has 
been    returned  wholly  or  partly  unsatisfied. 

3.  The  mortgage  has  been  recorded  in  the  proper  book  for  re- 
cording mortgages,  in  the  county  wherein  the  property  is  situ- 
ated. 

4.  The  first  notice  required  by  subdivision  one  of  the  next 
section  is  published  within  the  time  in  which  an  action  could 
be  maintained  to  foreclose  such  mortgage. 

2  R.  S.  945,  II  1  and  2  (2  Bdm.  664).  Am'd,  L.  1918,  ch.  486.  In 
effect  Sept.  1,  1913. 

f  2888.    [Am'd,    1894,    IfHW*    1906.1  *    Notice    of    sale}    how 


The  person  entitled  to  execute  the  ppwer  of  sale,  must  give 
notice,  in  the  following  manner,  that  the  mortgage  will  be  fore- 
closed, by  a  sale  of  the  mortgaged  property,  or  a  part  thereof,  at 
a  time  and  place  specified  in  the  notice: 

1.  A  copy  of  the  notice  mu»t  be  published,  at  least  once  in  each 
of  the  twelve  weeks,  immediately  preceding  the  day  of  sale,  in  a 
newspaper  published  in  the  county  or  in  a  municipal  corporation 
a  part  of  which  is  within  the  county  in  which  the  property  to  be 
Mild,   or  a  part  thereof,  is  situated. 

U  1894,  eh.  780. 

2.  [Am'd,  1904.]  A  copy  of  the  notice  must  be  fastened  up. 
at  least  eighty-four  days  before  the  day  of  sale,  in  a  couMpicuous 
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place,  at  op  near  Jthe  entrance  of  the  building,  where  the  countj 
court  of  eacli  county,  wherein  the  property  to  be  sold  is  situ* 
ated,  is  directed  to  be  held;  or,  if  there  are  two  or  more  such 
buildings  in  the  same  county,  then  in  a  like  place,  at  or  near  the 
entrance  of  the  building  nearest  to  the  property;  or,  in  the  city 
and  county  of  New  York,  in  a  like  place,  at  or  near  the  entrance 
of  the  building  where  the  trial  and  Bpccial  terms  of  the  supreme 
court  of  the  first  judicial  district  are  directed  by  law  to  be  held. 
h,    1904.   ch.   49.      In  effect   SepL   1,   1904. 

3.  A  copy  of  the  notice  must  be  delivered,  at  least  eighty-four 
days  before  the  day  of  sale,  to  the  clerk  of  each  county,  wherein 
the  mortgaged  property,  or  any  part  thereof,  is  situated. 

4.  [Am'd,  1900,  1905.]  A  copy  of  the  notice  must  be  served,  as 
prescribed  in  the  next  section,  upon  the  mortgagor,  or,  if  he  is 
dead,  upon  his  executor  or  administrator,  if  an  executor  or  ad- 
ministrator has  been  appointed,  and  also  upon  his  heirs,  providing 
he  died  the  owner  of  the  mortgaged  premises.  A  copy  of  the 
laotice  may  also  be  served,  in  a  like  manner,  upon  a  subsequent 
grantee  or  mortgagee  of  the  property,  whose  conveyance  was 
recorded,  in  the  proper  office  for  recording  it  in  the  county,  at 
the  time  of  the  first  publication  of  the  notice  of  sale;  upon  the 
wife  or  widow  of  the  mortgagor,  and  the  wife  or  widow  of  each 
subsequent  grantee  whose  conveyance  was  so  recorded,  then  hay- 
ing an  inchoate  or  vested  right  of  dower,  or  an  estate  in  dower, 
subordinate  to  the  Hen  of  the  mortgagee;  or  in  the  event  of  the 
death  of  the  subsequent  grantee  who  was  at  the  time  of  his 
death  the  owner  of  the  mortgaged  premises,  then  upon  his  heirs; 
Of  upon  any  person,  then  having  a  lien  upon  the  property,  subse- 
quent to  the  mortgage  by  virtue  of  a  judgment  or  decree  dulj 
docketed  in  the  county  clerk's  oflSce  and  constituting  a  specific  or 
general  lien  upon  the  property.  The  notice,  specified  in  this  sec- 
tion, must  be  subscribed  by  the  person  entitled  to  execute  the 
power  of  sale,  unless  his  name  distinctly  appears  in  the  body  of 
the  notice,  in  which  case  it  may  be  subscribed  by  his  attorney  or 
agent. 

2  R.  S.  &45.  i  8.  am'd ;  L.  1842,  ch.  277,  I  5 ;  L.  1844,  ch.  846.  1 1.  tod 
L.  1857.  ch.  308.  |  1  (4  Edm.  634,  667);  L.  1900,  ch.  766;  L.  1906.  ch. 
iSS.      In   effect  Sept.    1.    1905. 

I  2880.  [Am'd,    1887.]  Id.;  bow  served. 

Service  of  notice  of  the  sale,  as  prescribed  in  subdivision  fourth 
of  the  last  section,  must  be  made  as  follows: 

1.  Upon  the  mortgagor,  his  wife,  widow,  executor,  or  admin- 
istrator, or  a  subsequent  grantee  of  the  property,  whose  eonvey- 
nnce  is  upon  record,  or  his  wife  or  widow;  by  delivering  a  copy  of 
the  notice,  as  prescribed  in  article  first  of  title  first  of  chapter 
fifth  of  this  act,  for  delivery  of  a  copy  of  a  summons,  in  order  to 
make  personal  service  thereof  upon  the  person  to  be  served:  or 
by  leaving  such  a  copy,  address^  to  the  person  to  be  served,  at 
his  dwelling-house,  with  a  person  of  suitable  age  and  discretion 
at  least  fourteen  days  before  the  day  of  sale.  If  said  mortgagor 
is  a  foreign  corporation,  or  being  a  natural  person,  he,  or  his 
wife,  widow,  executor  or  administrator,  or  a  subsequent  grantee 
of  the  property  whose  conveyance  is  upon  record,  or  his  wife  w 
widow,  is  not  a  resident  of  or  within  the  State,  then  Mrvicc 
thereof  may  be  made  upon  them  in  like  manner  witboat  the  Stat6i 
at  least  twenty-eight  days  prior  to  the  day  of  sale. 

2.  Upon  any  other  person,  either  in  the  same  method,  or  hT 
depositing  a  copy  of  the  notice  in  the  post-office,  properly  IndofM 
in  a  postpaid  wrapper,  directed  to  the  person  to  be  served,  at  bll 
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place  of  residence,  at  least  twenty-t^iiarht  days  before  the  day  of 
sale. 

Id..    I   3.   am'd;   L.   18S7,  rh.   685. 

1  fl890.  I>atr    of  eonntT-   clerk. 

A  county  clerk,  to  whom  a  (ropy  of  a  notice  of  sale  is  deliv^ 
ered,  as  preM'rihe<l  in  subdivision  third  of  the  last  section  hut 
one.  must  forthwith  affix  it  in  a  hook  kept  in  his  nfllr?  for  that 
purpose:  must  make  and  subscribe  a  minute,  at  the  bottom  of  the 
copy,  of  the  time  when  he  received  and  atHxod  it:  and  must  index 
the  notice  to  the  name  of  the  mortf?agor. 

2  R.   8.   545,  I  3  in  part,  as  am'd  by  U   IM.'T,  ch.  308.   |  1. 

S  2881.  Contents   of  notice  of  sale. 

The  notice  of  sale  must  specify: 

1.  The  names  of  the  mortgagor,  of  the  mortgagee  and  of  each 
aasi^nee  of  the  mortgage. 

2.  The  date  of  the  mortgage,  and  the  time  when,  and  the  place 
where,  it  is  recorded. 

3.  The  sum  claimed  to  be  due  upon  the  mortgage,  at  the  time 
of  the  first  publication  of  the  notice;  and,  if  any  sum  secured  by 
the  mortgage  is  not  then  due.  the  amount  to  become  due  there* 
upon. 

4.  A  description  of  the  mortgaged  property,  conforming  sub- 
stantlally  to  that  ^*nntained  in  the  mortgage. 

Id.,  f  4. 

f  2382,   Snle)   how   poatponed. 

The  sale  may  be  postponed,  from  time  to  time.  In  that  case,  a 
noti<*e  of  the  Postponement  must  be  published,  as  soon  as  prac- 
ticable thereafter,  in  the  newspaper  in  which  the  original  notice 
was  published;  and  the  publication  of  the  original  notice,  and  of 
each  notice  of  postponement,  must  b«'  continued,  at  least  once  in 
each  week,  until  the  time  to  which  the  sale  is  finally  postponed. 

Id..    I   5. 

f   SeaOS.   Id.{    hour    conducted. 

The  sale  must  be  at  public  auction,  in  the  day-time,  on  a  dav 
other  than  Sunday  or  a  public  holiday,  in  the  county  in  which 
the  mortgaged  property,  or  a  part  thereof,  is  situated:  except 
that,  where  the  mortgage  is  to  the  people  of  the  State,  the  sale 
may  be  made  at  the  Capitol.  If  the  property  consists  of  two  or 
more  distinct  farms,  tracts,  or  lots,  they  must  be  sold  separately: 
and  as  many  only  of  the  distinct  farms,  tracts,  or  lots,  shall  be 
s»ld.  as  it  is  necessary  to  sell,  in  order  to  satisfy  the  amount  due 
at  the  time  of  the  sale,  and  the  costs  and  expenses  allowed  >)y 
law.  But  where  two  or  more  buildings  are  situated  upon  the 
same  city  lot,  and  access  to  one  is  obtained  through  the  other, 
they  must  be  sold  together. 

Id.,    I    6,    am*d. 

f   2S04.  Mortfratfee,    etc.,    may    purchase. 

The  mortgagee,  or  his  assignee,  or  the  legal  representative  of 
either,  may,  fairly  and  in  good  faith,  purchase  the  mortgaged 
property,  or  any  part  thereof,  at  the  sale. 

Id..    I    7. 

f  2895.  Effect   of   sale. 

A  sale,  made  and  conducted  as  prescribed  in  this  title,  to  a 
purchaser  in  good  faith,  is  equivalent  to  a  sah*,  pursuant  to  judg< 
ment  in  an  action  to  foreclose  the  mortgage,  to  far  only  as  to  be 
an  entire  bar  of  all  claim  or  etiuity  of  reder*vtion,  upon,  or  with 
respect  to,  the  property  sold,  of  each  of  thf  following  persons: 

JMIS   , 
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1.  The  mortgagor,  his  heir,  devisee,  exet;utor  or  adminiBtrator. 

2.  BSach  person  claiming  under  any  oi  tliem,  by  virtue  ui  ft 
title  or  of  a  lien  by  judgment  or  decree,  subsequent  to  ilu*  uiori- 
gage,  upon  whom  the  notice  of  sale  was  served,  as  prescribed  in 
this  title. 

3.  Each  person  so  claiming,  whose  assignment,  mortgage,  or 
other  conveyance  was  not  duly  recorded  in  the  proper  book  for 
recording  tbe  same  in  the  county,  or  whose  judgment  or  decree 
waa  not  duly  docketed  in  the  county  clerk's  office,  at  the  time 
of  the  delivery  of  a  copy  of  the  notice  of  said  sale  to  the  clerk 
of  the  county;  and  the  executor,  administrator,  or  assignee  of 
such  a  person. 

4.  Every  other  person,  claiming  under  a  statutory  lien  or  in- 
cumbrance, created  subsequent  to  the  mortgage,  attaching  to  the 
title  or  interest  of  any  person,  designated  in  either  of  the  fore- 
going subdivisions  of  this  section. 

5.  The  wife  or  widow  of  the  morl  igor,  or  of  a  subsequent 
grantee,  upon  whom  notice  of  the  sale  wis  served  ;  a  prescribed 
in  this  title,  where  the  lien  of  the  mortgage  was  superior  to  her 
contingent  or  vested  right  of  dower,  or  her  estate  in  dower. 

2  B.  S.  645,  }  8,  am'd;  L.  1842,  ch.  277,  and  L.  1844,  ch.  346.  |  4  (4  Bd& 
585.  868). 

f  2886.  [Am'd,  1008,  1012.]  AAdavHt  of  sale,  and  pt  poit- 
tuff,  •ervingr.   et  cetera,  notice. 

An  affidavit  of  the  sale,  stating  the  time  when,  and  the  plt<% 
where,  the  sale  was  made;  the  sum  bid  for  each  distinct  parcel 
separately  sold;  the  name  of  the  purchaser  of  each  distinct  parcel; 
and  the  name  of  the  person  or  persons,  court  officer  or  other  officer, 
to  whom  the  proceeds  of  the  sale  were  paid,  and  the  sums  thereof 
must  be  made  by  the  person  who  officiated  as  auctioneer  upon  the 
sale.  An  affidavit  of  the  publication  of  the  notice  of  sale,  and  of 
the  notice  or  notices  of  postponement,  if  any,  may  be  made  by  the 
niblisher  or  printer  of  the  newspaper  in  which  they  were  pub- 
ished,  or  by  his  foreman  or  principal  clerk.  An  affidavit  of  the  af- 
ixing  of  a  copy  of  the  notice,  at  or  near  the  entrance  of  the  proper 
courthouse,  may  be  made  by  the  person  who  so  affixed  it,  or  by  an; 
person  who  saw  it  so  affixed,  at  least  eighty-four  days  before 
the  day  of  sale.  An  affidavit  of  the  affixing  of  a  copy  of  the 
n<»ti<-e  in  the  hook,  kept  by  the  county  clerk,  may  be  made  by 
the  county  clerk,  or  by  any  person  who  saw  it  so  affixed,  at  least 
('ij?hty-four  days  before  the  day  of  sale.  An  affidavit  of  the 
service  of  a  copy  of  the  notice  upon  the  mortgagor,  or  upon  any 
other  person,  upon  whom  the  notice  must  or  may  be  served,  may 
be  made  by  the  person  who  made  the  service.  Where  two  or 
nM>re  distinct  parcels  are  sold  to  different  purchasers,  separate 
affidnvits  may  be  made  with  respect  to  each  parcel,  or  one  set 
of  affidavits  may  be  made  for  all  the  parcels. 

Id..  S  9.  and  am'd  L.  1M4,  ch.  346:  U  1867.  ch.  308.  eonmltdated  and  am'd. 
Am'd  by  L.  1908,  rh.  294:  L-  1912.  rh.  a4t  In  effMt  8apt.   1,    UU. 

I  2307.  [Am*d,  1882.]  IVhen  one  affldavlt  auAces  priBt«4 
notice  to  be  annexed. 

The  matters  required  to  be  contained  in  any  or  all  of  the  affi- 
davits, specified  in  the  last  section,  may  be  contained  in  one 
affidavit,  where  the  same  person  deposes  with  respect  to  them. 
A  printed  copy  of  the  notice  of  sale  must  be  annexed  to  eadi 
affidavit;  and  a  printed  copy  of  each  notice  or  postponement  nin*t 
be  annexed  to  the  atlldnvit  of  publication,  and  to  the  affidavit  of 
sale.     But  one  copy  of  the  notice  suffices  for  two  or  more  affl* 
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davits  where  they  all  refer  to  it  and  are  annexed  to  each  othei 
and  filed  and  recorded  together. 

2  £.  S.  64B,  part  of  i  0,  aji'd. 

I  239S.  [Axn'd,  1804^  AAdATlta  mar  be  llled  and  recorded. 

The  affidaTits  specified  in  the  last  two  sections,  may- be  filed 
in  the  ofQce  for  recording  deeds  and  mortgages,  in  ihe  county 
where  the  sale  took  place.  They  must  be  recorded  at  length  by 
the  officer  with  whom  they  are  filed,  in  the  proper  book  for  re- 
cording deeds.  The  original  aflldavits,  so  filed,  the  record  thereof, 
and  a  certified  copy  of  the  record,  are  presumptive  evidence  of 
the  matters  of  fact  therein  stated,  with  respect  to  any  property 
sold,  which  is  situated  in  that  county.  Where  the  property  sold 
is  situated  in  two  or  more  counties,  a  copy  of  the  aflidavits,  certi- 
fied by  the  oflicer  with  whom  the  originals  are  filed,  may  be  filed 
and  recorded  in  each  other  county,  wherein  any  of  the  property 
is  situated.  Thereupon  the  copy  and  the  record  thereof  have 
the  like  effect,  with  respect  to  the  property  in  that  county,  as 
>f  the  originals  were  duly  filed  and  recorded  therein. 
Id.,  f  11,  am'd,  and  imrt  of  i  12;  L.  1904.  ch.  679.    In  effect  Sept.  1.  1904. 

{  2899.  Note  apon  record  of  laortsase. 

A  clerk  or  a  register,  who  records  any  aflSidavits,  or  a  certified 
29PJ  thereof,  filed  with  him,  must  make  a  note,  upon  the  margin 
of  the  record  of  the  mortgage,  in  his  ofllce,  referring  to  the  book 
and  page,  or  the  copy  thereof,  where  the  affidavits  are  recorded, 

Id..  §  13. 

I  2400.  Deed  not  noccsBary-.     HVhen  afllda-vita  not  necea> 
aary;  bat  parcliaaer  may  reaalre  them. 

The  purchaser  of  the  mortgaged  premises,  upon  a  sale  con 
ducted  as  prescribed  in  this  title,  obtains  title  thereto,  against 
all  persone  bound  by  the  sale,  without  the  execution  of  a  con- 
veyance. Except  where  he  is  the  person  authorized  to  execute 
the  power  of  sale,  such  a  purchfuser  also  obtains  title,  in  like 
manner,,  upon  payment  of  the  purchase-money,  and  compliance 
liith  the  other  terms  of  sale,  if  any,  without  the  filing  and  record- 
ing of  the  affidavits,  as  prescribed  in  the  last  section  but  one. 
But  he  is  not  bound  to  pay  the  purchase-money,  until  the  affi- 
davits, specified  in  that  section,  with  respect  to  the  property 
purchased  by  him,  are  filed,  or  delivered  or  tendered  to  him  for 
filing. 

Id.,  S  14.  am'd;  L.  1838.  cb.  266,  {  8.  See  §  2396,  ante. 

{  2401.  Costa  allowed. 

The  following  costs,  in  addition  to  the  expenses  specified  in  the 
next  section,  are  allowed,  in  proceedings  taken  as  prescribed  in 
this  title: 

1.  For  drawing  a  notice  of  sale,  a  notice  of  the  postponement 
of  a  sale,  or  an  affidavit,  made  as  prescribed  in  this  title,  for 
each  folio,  twenty-five  cents;  for  making  each  necessary  copy 
thereof,  for  each  folio  thirteen  cents. 

2.  For  serving  each  copy  of  the  notice  of  sale,  required  or  ex- 
pressly permitted  to  be  served  by  this  title,  and  for  affixing  each 
copy  thereof,  required  to  be  affixed  upon  the  court-house,  as  pre 
iKrribed  in  this  title,  one  dollar. 
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3.  For  superintending  the  sale,  and  attending  to  the  exectitton 
of  the  necessary  papers,  ten  dollars. 

2  R.  S.  652,  i  4,  snbd.  1  and  2  and  part  of  aubd.  3  (2  Edm.  672^,  and  L 
1844,  ch.   846.   I  3   (4   Edm.   668). 

f2402.  Kxpenses  allowed. 

The  sums  actually  paid  for  the  following  services,  not  exceed- 
ing the  fees  allowed  by  law  for  those  serrices,  are  allowed  in 
proceedings,  taken  as  prescribed  in  this  title: 

JL.  For  publishing  the  notice  of  sale,  and  the  notice  or  notice* 
of  postponement,  if  any,  for  a  period  not  exceeding  twenty-four 
weeks. 

2.  For  the  services  specified  in  section  2390  of  this  act. 

3.  For  recording  the  affidavits;  and  also,  w^here  the  properly 
sold  is  situated  in  two  or  more  counties,  for  making  ana  record- 
ing the  necessary  certified  copies  thereof. 

4.  For  necessary  postage  and  searches. 
Id.,   remainder  of  |  4. 

12408.  Taxation  thereof. 

The  costs  and  expenses  must  be  taxed,  upon  notice,  by  tfat* 
clerk  of  the  county  where  the  sale  took  place,'  upon  the  request 
and  at  the  expense  of  any  person,  interested  in  the  payment 
thereof.  Each  provision  of  this  act,  relating  to  the  taxation  oi 
costs  in  the  supreme  court,  and  the  review  thereof,  applies  to 
such  a  taxation. 

16..  I  3,  am'd. 

f  2404.  Surplus  money  to  be  paid  Into  supreme  court. 

An  attorney  or  other  person  who  receives  any  money,  arisiiu? 
upon  a  sale,  made  as  prescribed  in  this  title,  must,  within  ten 
days  after  he  receives  it,  pay  into  the  supreme  court  the  surplus, 
exceeding  the  sum  due  and  to  become  due  upon  the  mortgage, 
and  the  costs  and  expenses  of  the  foreclosure,  in  like  manne*  and 
with  like  effect,  as  if  the  proceedings  to  foreclose  the  mortgage 
were  taken  in  an  action,  brought  in  the  supreme  court,  and  tri- 
able in  the  county  where  the  sale  took  place. 

L.  1868,  oh.  804,  H  1,  2  and  4  (7  Edm.  353);  L.  1870.  ch.  706,  |  1  (7  Gd& 
770).    See  fiS  743,  746,  ante.   iM  SlSO  Bold  M. 

§  2405.  Claimant  of  surplus   money   to  Hie  petition. 

A  person,  who  had,  at  the  time  of  the  sale,  an  interest  in  or 
lien  upon  the  property  sold,  or  a  part  thereof,  may,  at  any  time 
before  an  order  is  made,  as  prescribed  in  the  next  section  but  one, 
file  in  the  office  of  the  clerk  of  the  county,  where  the  sale  took 
place,  a  petition  stating  the  nature  and  extent  of  his  claim,  and 
praying  for  an  order,  directing  the  payment  to  him  of  the  sur- 
plus money,  or  a  part  thereof. 

Id.,  part  of  S  3,  am'd. 

1 2406.  Application  for  surplus  money. 

A  person  filing  a  petition,  as  prescribed  in  the  last  section,  may. 
after  the  expiration  of  twenty  days  from  the  day  of  sale,  apply 
to  the  supreme  court,  nt  n  term  held  within  the  judicial  district, 
♦-mbracine  the  county  when*  his  petition  is  filed,  for  an  order, 
pursuant  to  the  prayer  of  his  petition.  Notice  of  the  application 
must  be  served,  in  the  manner  prescribed  in  this  act  for  the 
service  of  a  paper  upon  an  attorney  in  an  action,  upon  each  per- 
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son,  who  has  filed  a  like  petition,  at  least  eight  days  before  the 
application;  and  also  upon  each  person,  upon  whom  a  notice  of 
sale  was  serr^d,  as  shown  in  the  affidavit  of  sale,  or  upon  his 
executor  or  administrator.  But,  if  it  is  shown  to  the  court,  by 
affidavit,  that  service  upon  any  person,  required  to  be  served, 
cannot  be  so  made  with  due  diligence,  notice  may  be  givjen  to 
him  in  any  manner  which  the  court  directs. 

L.   1868,  ch.  804.  part  of  {  3.  am'd. 

f2407.  Order   for  distrlb«tloii. 

Upon  the  presentation  of  the  petition,  with  due  proof  of  notice 
for  application,  the  court  must  make  an  order  referring  it  to  a 
suitable  person  to  ascertain  and  report  the  amount  due  to  the 
petitioner,  and  to  each  other  person,  which  is  a  lien  upon  the 
Murplus  money;  and  the  priorities  of  the  several  liens  thereupon. 
Upon  the  coming  in  and  confirmation  of  the  referee's  report,  the 
conrt  must  make  such  an  order,  for  the  distribution  of  the  sur- 
plus money,  as  justice  requires. 

Id.,   remainder  of  |  3.  am*d. 

I  3406.    [Axn'd,  1016.]     LlmttAtlon  of  Imut  four  sections. 

The  last  four  sections  do  not  apply  to  surplus  money,  ariHing 
upc?n  the  sale  of  real  property,  of  which  a  decedent  died  seized 
where  letters  testamentary  or  letters  of  administration,  upon  the 
decedent's  estate,  were,  within  two  years  before  the  sale,  issued 
from  a  surrogate's  court  within  the  state,  having  jurisdiction  to 
issue  them. 

U   1867.  cb.  658   (7  Edm.   142^)  ;  L.   1870.  ch.   170   (7  Edm.  664)  ;   L.   1871, 
cb.  834   (9  Edm.  210).     Am'd  by  L.  1915,  ch.  020,  In  effect  May  14,   191  o. 

I  1M08«.   (Added,    lOOO.]       Delivery    of    certain     nllldavlts 
to  parchnser. 

,  Each  county  clerk  and  register  in  this  state,  in  whose  office, 
affidavits  in  foreclosure  of  mortgages  by  advertisement,  or  the 
certified  copies  thereof,  have  been  or  shall  be  filed  and  recorded 
pursuant  to  the  provisions  of  this  title  is  hereby  authorized  to 
deliver  the  same  to  the  purchaser  of  the  mortgaged  property  on 
the  foreclosure  sale,  and  such  purchaser  shall  be  entitled  to  Kiioh 
delivery. 

Added    by    L.    1909.    ch.    63.      Derivation  —  U    1900,    cb.    223,    f    1.      See 
note   16  of  notes  of  Board  of  Statutory  Conw^ldatlon  at  end  of  code. 

I  2400.    [Am*d,   1882.1     Application    of   this    title   to   mort- 
jTAflTca  of  the  State. 

This   title  does   not  afifect   an^   provision  of  law,   inconsistent 
therewith,  especially  relating  to  the  foreclosure  of  mortgages  to 
the  people  of  the  Rtate,  or  to  the  commissioners  for  loaning  cer- 
tain  moneys  of  the  United  States. 
SectlOB  15  of  pftrt  3,  ch.  8,   tit.   15.  R.  8.,  am'd. 
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TITLE  X.* 

Ftoceedin^  to  change  the  name  of  an  indi-vidual  or 

corporation. 

See.  2410.  Petition  by  Indiriduiil. 

2411.  Petition  by  corporation. 

2412.  Contents  of  petition. 

2413.  Notice  of  presentation  of  petition. 

2414.  Order. 

2419.  When  change  to  take  effect. 

2416.  Snbfftltation  of  new  name   iu  pendlnic  actloD  or  proceeding. 

2417.  Reports  by  clericB  to  state  officers. 

2418.  [Repealed.] 

I  2410.   [Am*il,  IKOn.]      Petition  l»y  Indlvldiial. 

A  petition  for  l^ave  to  aKsnme  another  name  may  be  made  by 
a  resident  of  the  state  to  the  county  court  of  the  county  in 
which  he  resides,  or,  if  he  resides  in  the  city  of  New  York, 
either  to  the  supreme  court,  or  to  the.  city  court  of  New  York. 
The  petition  of  an  infant  dhall  be  made  by  his  general  smardian. 
or  by  the  guardian  of  his  person,  or  by  his  next  friend. 

L.    1895.   ch.    946. 

■ 

}  2411.  [Repealed  by  L.  1909,  ch.  28.  See  Consolidated  Laws 
tit.  General  Corporation  Law,  §  00.] 

i  2412.    rAm*d,  lfN>».]      Contents   of  petition. 

The  petition  must  be  in  writing,  signed  by  the  petitioner  and 
verified  in  lilve  manner  as  a  pleading  in  a  court  of  record,  aod 
must  specify  the  grounds  of  the  application,  the  name,  age  and 
residence  of  the  individual  whose  name  is  proposed  to  be 
changed,  and  the  name  which  he  proposes  to  assume. 

Amended  by  L.  1909.  ch.  65.  AIho  partly  repealed  by  L.  1909,  rb.  28. 
See  Con.solIdated  Lawn,  tit.  General  Corporation  Law.  S  61.  See  note  6S  of 
notes  of  Board  of  Statutory  ConKolidation  at  end  of  code. 

f  241 ».  rAm*d,  1804.  10O1,  lfN>4,  IfKHl,  llM>9.1  Kotfee  of 
prenentatioB  of  petition. 

It  the  petition  be  to  change  the  name  of  an  infant,  and  is 
made  by  the  infant's  next  friend,  notice  of  the  time  and  place 
when  and  where  the  petition  will  be  presented  must  be  served 
upon  the  father,  or  if  ho  is  dead  or  cannot  be  found,  upon  the 
mother,  or  if  both  are  derd  or  cannot  be  found,  upon  the  gen- 
eral guardian  or  guardian  of  the  person  of  the  infant,  in  UkA 
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manner  as  a  notice  of  a  motion  upon  an  attorney  in  an  action, 
nnless  it  appears  to  the  satisfaction  of  the  court  that  the  infant 
has  no  father  or  mother,  or  that  both  reside  without  the  state 
or  cannot  be  found,  and  that  he  has  no  guardian  residing 
within  this  state,  in  which  case  the  court  may  dispense  with 
notice  or  require  notice  to  be  given  to  such  .persons  and  in  such 
manner  as  the  court  thinks  proper. 

U  1894,  ch.  264;  L.  1901,  eh.  374;  L.  1904,  cU.  110;  L.  1906,  cb.  89. 
Amended  by  L.  1909,  ch.  65.  Also  partly  repeale<l  by  J..  1909,  oh.  28. 
See  CofiHolidated  Laws,  tit.  General  Corporation  Law,  f  62.  See  note  68  of 
notes  of  Board  of  Statutory  Ck>n8olldfttton  at  end  of  code. 


S  2414.   {Am'd,  1896,  1»01,  lOOB.]     Order. 

If  the  court  to  which  the  petition  is  presented  is  satisfied 
thereby,  or  by  the  affidavit  and  certificate  presented  therewith, 
that  the  petition  is  true,  and  that  there  is  no  reasonable  ob- 
jection to  the  change  of  name  proposed,  and  if  the  petition  be  to 
change  the  name  of  an  infant,  that  the  interests  of  the  infant 
will  be  substantially  promoted  by  the  change,  the  court  shall 
make  an  order  authorizing  the  petitioner  to  assume  the  name 
proposed  on  a  day  specified  therein,  not  less  thai  thirty  days 
after  the  entry  of  the  order.  The  order  shall  be  directed  to  be 
entered  and  the  papers  on  which  it  was  granted  to  I»e  filed 
^^ithin  ten  days  thereafter  in  the  clerk's  office  of  the  county  in 
which  the  petitioner  resides  if  he  be  an  individual,  or  in  the 
office  of  the  clerk  of  the  city  court  of  New  York  if  the  order  be 
made  by  that  court.  Such  order  shall  also  direct  the  mblica- 
tion,  within  ten  days  after  the  entry  thereof  of  a  copy  thereof 
in  a  designated  newspaper,  in  the  county  in  which  the  order  is 
directed  to  be  entered,  at  least  once. 

L.  1895.  rh.  946;  L.  1901.  rb.  374.  Amended  by  L.  1909.  oh.  65.  Also 
partly  repealed  by  I..  1909,  ohn.  16  and  28.  S<>e  Confloiidated  Ijblwb,  tits. 
County  l4iw.  f  161.  Oeneral  Corporation  Law,  f  6.').  .Sei  lote  68  of  notea 
of   Board  of  Statutory  ConfloLIdatI<»i   at  end  of  code. 


I  2415.    [Ain*d,  18fM«  1009.1     IVben  oliaiiKC  to  tMk«  effeet. 

If  the  order  shall  be  fully  complied  with,  and  within  forty 
day.s  after  the  making  of  the  order,  an  affidavit  of  the  publica- 
tion thereof  shall  be  filed  and  recorded  in  the  office  in  which  the 
order  is  entered,  and  in  each  office  in  which  certified  copies 
thereof  are  required  to  be  filed,  if  any,  the  petitioner  shall,  on 
and  after  the  day  specified  for  that  purpose  in  the  order,  be 
known  by  the  name  which  is  thereby  authorized  to  be  assumed, 
and  by  no  other  name. 

U    1894,    ch.    264.      Amended   by .  L.    1909.    cb.    6.5.      Also    repealed    by    L. 
1909,    ch.    28.      See  Conaolldated    I^w«t.    tit.    Oeneral   Corporation    Law,    8  64. 
note  .68  of  notes  of  Boarrl  of  Statutory  Connolidation  at  end  of  code. 
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f  2416.  [Repealed  by  L.  1900,  ch.  28.  See  Consolidated  Uws, 
tit.  General  Corporation  Law,  |  65.] 

i  2417.  [Repealed  by  L.  1909.  chs.  23,  35  and  417.  See  Con- 
solidated Laws,  tits.  Executive  Law,  §  34,  Judiciary  Law,  f  254. 
County  Law,  §  161.] 

i  2418.  [Apparently  dropped;  covered  by  section  2417;  ftl» 
repealed,  L.  1895,  ch.  946.] 
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TITLE  ZI. 
Froceedings  for  the  Tolimtary  dlBsolutlon  of  a  oorponttioiL 

fee.  2419.  When  a  majorltj  of  director*,  etc.,  ma/  petltloo  for  dliMltttiaB. 
24120.  Id.;  when  they  are  equally  diTlded. 

2421.  Conteota  of  petition. 

2422.  Affidavit  to  be  annexed. 

2423.  Presentation  of  petition,  etc.     Order. 

2424.  Order  to  be  pabllahed. 

2426.  Id.;  to  be  aerred  on  creditors  and  ttockhtfldtfi. 
9420.  Hearinc 

2427.  Id.;  original  papers  may  be  need. 

2428.  Application  for  final  order. 
'2429.  Final  order. 

2430.  Certain  tales,  etc.,  ivtd. 

24S1.  CerUln  corporationa  excepted  from  tblt  tltkb 

24318.  Commiwilona  of  receiver. 

2431b.  Final   accounting. 

If  24iO-24Sib.  {Repealed  by  L.  1909,  ch.  28.  See  Consoli- 
dated Laws.  tit.  General  Corporation  Law,  H  170-182,  184-195, 
iW8  and  277.] 

001 
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TITLE  JUL 
Prooeedings  aupplementary  to  an  execution  against  propertf 

<urucle  :.  Proceedings  to    compel   an   examination  of  the   Jndcment  debtK. 
and  of  his  debtor  or  bailee.  ^^ 

2.  The  recelrer. 

article:  first. 

Proceedings  to  compel  an  examination  of  the  jttdgment  debtor,  and  ^ 

his  debtor  or  bailee. 

Bee.  243S.  Tbe  diiterent  remedies  under  thla  title. 

2438.  Nature  of  tbe  remedies.    Review  of  orders. 

9484.  What  Judge  may  entertain  the  proceedings. 

Mas.  Order  to  examine  debtor  after  return  of  ezecuUon. 

3488.  Id.;  before  return  of  execution. 

2487.  Warrant  of  arrest  instead  of  order. 

MSB.  Id.;  after  the  order  has  been  made. 

9480.  Warrant ;  how  vacated,  etc. 

2440.  Undertaking  maj  be  required,  etc. 

2441.  Order  to  examine  person  having  property,  etc..  of  judgment  debtor. 
2443.  Either  order  may  require  attendance  before  a  referee. 

2443.  Reference  may  be  ordered  at  any  time. 

2444.  Proceedings  upon  examination ;  adjournment. 

2445.  Referee  to  be  sworn. 

2446.  Order  permitting  person  Indebted  to  pay  debt  to  sherilT. 

2447.  Order  requiring  delivery  of  money  or  property  to  sheriff  or  reoehrw. 

2448.  Duty  of  the  sheriff. 

2448.  How  money  or  property  applied  to  pay  the  Judgment. 
2490.  Balance  to  be  paid  or  delivered  to  Judgment  d^tor,  etc 
2451.  Judge  may  enjoin  transfer,  etc,  of  property. 
2458.  Mode  of  service  of  certain  orders. 
2458.  Service  of  a  warrant. 

2454.  How  proceedings  discontinued  or  dlsmiased. 

2455.  Costs  to  Judgment  creditor. 

2456.  Id.;  to  Judgment  debtor,  etc. 

3457.  Disobedience  to  order ;  how  punished. 

;i4S8.  Upon  what  Judgment,  and  to  what  county,  the  execution  iiiiHt  ht** 

issued. 
2450.  In  what  county  Judgment  debtor,  his  bailee,  etc..  must  attend. 

2460.  No  person  excused  from  answering  on  the  ground  uf  fraud. 

2461.  Proceedings  where  Judgment  iH  agalnsc  Joint  debtors. 

2402.  Proceedings  commenced  before  one  Judge  may  be  continued  before 

another. 
2i03.  What  property  cannot  be  reached. 

i  S489.  [A.m'd.  1896.]    The  different  remedien  under  thle  title. 

This  title  provides  for  three  distinct  remedies,  as  follows: 

1.  An  order  made  or  a  warrant  issued  against  a  judgment  debtor, 
ifter  return  of  an  execution. 

2.  An  order  made,  or  a  warrant  issued  against  a  judgment  debtor, 
alter  the  issuing  and  before  the  return  of  an  execaition. 

3.  An  order,  made  after  the  issuing,  and  either  before  or  after  the 
■etum,  of  an  execution,  against  the  person  who  has  property  of  thr 
judgment  debtor,  or  is  indebted  to  him. 

The  proceedings  under  subdivision  third  of  this  section,  may  be 
Dursued  either  alone  or  simultaneously  with  the  prooeedinip» 
under  subdivision  first  or  subdivision  second.  Tbe  party  to  whon 
costs  are  awarded  in  a  special  proceeding;  shall  be  entitled  to 
the  same  remedies  under  this  title,  under  the  same  c1rcunieitance& 
%s  Dear  as  may  be,  as  a  judgment  creditor.    And  for  the  pufDOaei 
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ui  this  title,  the  party  to  whom  such  coats  are  awarded  shall  be 
deemed  a  judgment  creditor,  and  the  l^arty  against  whom  they 
are  awarded  shall  be  deemed  a  judgment  debtor. 

L  1896.  eh.  176.      Id  effect    September  1.  1896.   See  Tax  U,  |  269. 

I  2483.  Ifature  of  the  remedies.     Revieur  of  order*. 

Each  of  those  remedies  is  a  special  proceeding.  But  an  order, 
made  in  the  course  thereof,  can  be  reviewed  only  as  follows: 

1.  An  order,  made  by  a  judge,  out  of  court,  may  be  vacated  or 
modified  by  the  judge  who  made  it,  as  if  it  was  made  in  an  action; 
or  it,  or  the  order  of  the  judge  vacating  or  modifying  it,  may  be 
TEcated  or  modified,  upon  motion,  by  the  court  out  of  which  the 
execution  was  issued. 

2.  Where  the  execution  was  issued  out  of  a  county  court,  an 
appeal  from  an  order,  made  in  the  oourse  of  the  proceedings, 
may  be  taken  in  like  manner,  as  if  the  order  was  made  In  an 
nction  brought  in  the  same  court. 

f  2434.  [Am'd,  1896,  1807,  1911.]  IVhat  Jvdffe  may  em- 
tertain    tbe    proceeding. 

Either  special  proceedings  may  be  instituted  before  a  judge  of 
the  court,  out  of  which,  or  the  county  judge,  the  special  couqty 
judge,  or  the  special  surrogate,  of  the  county  to  which  the  exe- 
cution was  issued,  or  where  it  was  issued  to  the  city  and  county 
of  New  York,  from  a  court  other  than  the  city  court  of  that  city, 
before  a  justice  of  the  supreme  court  for  that  city  and  county. 
Where  the  execution  was  issued  out  of  a  court  other  than  the 
supreme  court,  and  it  is  shown  by  afildavit  that  each  of  the 
judges  before  whom  the  special  proceedings  might  be  instituted, 
as  presfTibed  by  this  section,  is  absent  from  the  county,  or  for 
any  reason,  unable  or  disqualified  to  act,  the  special  proceedings 
may  be  instituted  before  a  justice  of  the  supreme  court.  In  that 
case,  if  he  does  not  reside  within  the  judicial  district  embracing 
the  county  to  which  the  execution  was  issued,  the  order  made 
or  warrants  issued  by  him  must  be  returnable  to  a  justice  of  the 
supreme  court,  residing  in  that  district,  or  the  county  judge,  or 
the  special  judge,  or  special  surrogate,  or  that  of  an  adjoining 
county,  as  directed  in  the  order  or  warrant.  Where  the  judg- 
ment upon  which  the  execution  was  issued  was  recovered  in  a 
municipal  court  of  the  city  of  New  York,  either  special  proceed- 
ing shall  be  instituted  before  a  justice  of  the  city  court  of  tne 
ci^  of  New  York. 

Co.  Proc..  I  202.  am'd;  L.  1885,  ch.  946;  L.  1887,  cb.  476;  U  1811«  cbs. 
r^V^.   831.   In  effect  Sept.    1.   1911. 

{  JMSS.   [Am'd,  1896.1     Order  to  examine  debtor  after  re« 

turn  of  exeoutlOB* 

At  any  time  within  ten  years  after  the  return,  wholly  or  partly 
nnsatiafied.  of  an  execution  against  property,  issued  upon  a  judg- 
ment, as  prescribed  in  section  2458  of  this  act,  or,  in  case  of  an 
order,  issued  in  the  same  manner  so  far  as  the  provisions  of 
said  secrtion  can  be  applied  in  substance,  the  creditor  under  such 
judgment  or  order,  upon  proof  of  the  facts,  by  affidavit  or  other 
competent  written  evidence,  is  entitled  to  an  order,  requiring 
the  debtor  under  the  judgment  or  order,  to  attend  and  be  exam- 
ined concerning  his  property,  at  a  time  and  place  specified  *n  the 
order. 

Id.,  f  292;  ^.  1886,  ch.  176.    In  effect  September  1,  1886.      See  ^  94B8,  pest. 

I  2430.  Id.f  before  return  of  exeevtlon. 

At  any  time  after  the  issuing  of  nn  execution  against  property, 
as  preBCribeil  in  section  2-1  f^S  of  this  act,  and  before  the  return 
theiw^  ♦*""  *u<'.pTrei.t  creditor,  upon  proof,  by  affidavit,  or  other 
31  (MMI 
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competent  written  evidence,  that  the  judgment  debtor  has  prop- 
erty, wh*ch  he  unjustly  refuses  to  apply  towards  the  satisfaction 
of  the  judgment,  is  entitled  to  an  order,  requiring  the  judgment 
debtor  to  attend  and  be  examined  concerning  his  property,  at  a 
time  and  place  specified  in  the  order. 
Oo.  Proc.,   f  202,   tiibd.   2. 

I  2487.  'Warrant  of  arrest  Instead  of  order. 

Upon  proof  entitling  a  judgment  creditor  to  an  order,  under 
either  of  the  last  two  sections;  and  also  proof,  by  affidavit,  to 
the  satisfaction  of  the  judge,  that  there  is  danger  that  the  judg- 
ment debtor  will  leave  the  State,  or  conceal  himself,  and  that 
there  is  reason  to  believe  that  he  has  property,  which  he  un- 
justly refuses  to  apply  to  the  payment  of  the  judgment;  the 
judge  may,  instead  of  making  an  order,  issue  a  warrant  under 
his  hand,  reciting  the  facts  and  requiring  the  sheriff  of  any  county, 
where  the  judgment  debtor  may  be  found,  to  arrest  him,  and 
» bring  him  before  the  same  judge,  or  before  another  judge,  it 
the  case  is  one  where  the  warrant  must  be  returnable  to  an- 
other judge. 
Id..  9  202,  tubd.  4.  sm'd. 

I  2488.  Id.)  after  the  order  bas  been  made. 

Where  the  facts,  specified  in  the  last  section,  are  made  to  ap- 
pear, as  therein  stated,  at  any  time  after  the  making  of  an  order, 
requiring  the  judgment  debtor  to  attend  and  be  examined,  and 
before  the  close  of  his  examination,  the  judge  may  issue  a  war 
rant,  as  therein  prescribed;  and,  if  necessary,  may  direct  the 
adjournment,  or,  if  the  return  day  of  the  order  has  elapsed,  the 
continuance  of  the  proceedings  under  the  order,  until  after  the 
return  of  the  warrant,  and  his  decision  thereupon. 

(  248d.  "Warrant;  bovr  Tacated,  etc. 

A  warrant,  issued  as  prescribed  in  the  last  two  sections,  may 
be  vacated  or  modified,  as  prescribed  in  section  2433  of  this  act, 
with  respect  to  an  order. 

I  2440.  Undertaking  may  be  reqnlredy  etc. 

Where  a  judgment  debtor  has  been  arrested  and  brought  be- 
fore a  judge,  by  virtue  of  a  warrant,  issued  as  prescribed  in  this 
article;  and  it  appears  to  the  satisfaction  of  the  judge,  from  hia 
examination,  or  other  proof,  that  there  is  danger  that  he  will 
leave  the  State,  or  conceal  himself,  and  that  he  has  property, 
which  he  hns  unjustly  refused  to  apply  to  the  satisfaction  of  the 
judgment;  the  judge  may  make  an  order,  requiring  him  to  give 
an  undertaking,  with  one  or  more  sureties,  in  a  sum  fixed  and 
within  a  time  specified  in  the  order,  to  the  effect,  that  he  will, 
from  time  to  time,  as  the  judge  directs,  attend  before  the  jfldge, 
or  before  a  referee,  appointed  or  to  be  appointed  in  the  proceed- 
ings; and  that  he  will  not,  until  discharged  from  arrest  by  virtne 
of  the  warrant,  dispose  of  any  of  his  property,  which  is  not  ex- 
empted from  seizure  by  section  2463  of  this  act.  If  he  fails  to 
comply  with  the  order,  the  judge  must  forthwith,  by  warrant, 
comn>it  him  to  prison,  there  to  remain  until  the  close  of  the 
examination,  or  the  giving  of  the  required  undertaking;  except 
that  the  judge  may  direct  the  sheriff  to  produce  him,  from  tinw 
to  time,  as  required  in  the  course  of  the  proceedings. 

Co.  Proc.,  part  of  9  202.  tnbd.  4,  am*d. 


f  2441.  OrdeF  to  examine  person  kaTlnfc  pFoperty^  «te.« 
of  todsmcnt  debtor. 

Upon  proof,  by  affidayit,  or  other  competent  written  evidence, 
to  the  satisfaction  of  the  judge,  that  an  execution  against  prop- 
erty has  been  issued,  as  prescribed  in  section  2458  of  this  act, 
and  either  that  it  has  been  returned  wholly  or  partly  unsatis- 
fied, or  that  it  has  not  been  returned;  and  also  that  any  per- 
son or  corporation  has  personal  property  of  the  judgment  debtor, 
exceeding  ten  dollars  in  Talue,  or  is  indebted  to  him  in  a  sum 
exceeding  ten  dollars;  the  judgment  creditor  is  entitled  to  an  order, 
requiring  that  person  or  corporation  to  attend  and  bo  examined 
concerning  the  debt,,  or  other  property,  at  a  time  and  place  speci- 
fied in  the  order.  The  judge  may,  in  his  discretion,  require  no- 
tice of  the  subsequent  proceedings  to  be  given  to  the  judgment 
deotor,  in  sneh  a  manner  as  he  deems  just.  But  a  receiver  shall 
not  be  appointed  without  such  a  notice,  except  as  otherwise  pre- 
scribed in  article  second  of  this  title. 

Co.  Proc.,  I  2M.    See  |  2458,  poet. 


I  2442.  BI titer  order  may  re^nire  attendance  before  a 
referee. 

An  order,  requiring  a  person  to  attend  and  be  examined,  made 
pursuant  to  any  provision  of  this  article,  must  require  him  so 
to  attend  and  be  examined,  either  before  the  judge  to  whom  th«> 
order  is  returnable,  or  before  a  referee  designated  therein. 
Where  the  examination  is  taken  before  a  referee,  he  must  cer- 
tify, to  the  judge  to  whom  the  order  is  returnable,  all  the  evi- 
dence and  the  other  proceedings  taken  before  him. 

Id..  I  290. 

9  244S.  Reference  may  be  ordered  at  any  time* 

At  any  stage  of  the  proceedings,  the  judge  to  whom  the  oi'der 
is  returnable  may,  in  his  discretion,  make  an  order,  directing 
that  any  other  examination,  or  testimony,  be  taken  by,  or  that,  a 
miestion  arising  lo  referred  to,  a  referee,  designated  in  the  order. 
Where  a  question  is  so  referred,  the  referee  may  be  directed  to 
report  either  the  evidence  or  the  facts. 

Id.,  f  300. 

i  2444.  ProeeedtnvM  npon  examination  |  adjonrnment. 

Upon  an  examination  under  this  article,  each  answer  of  a 
party  or  witness  oxaminetZ  must  be  under  oath.  A  corporation 
must  attend  by,  and  answer  under  the  oath  of,  an  officer  thereof; 
and  the  judge  may,  in  his  discretion,  specify  the  officer.  Either 
party  may  be  examined  as  a  witness,  in  his  own  behalf,  and 
may  produce  and  examine  other  witnesses,  as  upon  the  trial  of 
an  action.  The  judge  or  referee  may  adjourn  any  proceedings, 
ander  this  article,  from  time  to  time,  as  he  thinks  proper. 

Sabetltnted  for  Co.  Proc..  Sf  292  and  290,  or  eueh  parte  thereof  as  relate  to 
ezeminatloiiB. 

I  2445.  Referee  to  be  iiworn. 

Unless  the  parties  expressly  waive  the  referee's  oath,  a  ref- 
oreo,  appointed  as  prescribed  in  this  article,  must,  before  enter- 
ing upon  an  examination,  or  taking  testimony,  subscribe  and  take 
an  oath,  that  he  will  faithfully  and  fairly  discharge  his  duty 
open  the  reference,  and  make  a  just  and  true  report,  according 
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to  the  best  of  his  understanding.  The  oath  may  be  admlnisteied 
by  an  officer  designated  in  section  842  of  this  act,  and  mait  be 
returned  to  the  judge,  with  the  report  or  testimony. 

See  (  1016,  ante. 

I  244e«  Order  permlttlmv  person  Indebted  to  pay  debt  te 
•berllf. 

At  any  time  after  the  commencement  of  a  special  proceeding, 
authorized  by  this  article,  and  before  the  appointment  of  a  re- 
ceiver therein,  or  the  extension  of  a  receivership  thereto,  the 
judge,  by  whom  the  order  or  warrant  was  granted,  or  to  whom 
it  is  returnable,  may,  in  his  discretion,  upon  proof,  by  affidavit, 
to  his  satisfaction,  that  a  person  or  corporation  is  indebted  to  the 
judgment  debtor,  and  U3ou  such  a  notice,  given  to  such  persons, 
as  he  deems  just,  or  without  notice,  make  an  order,  permitting 
the  person  or  corporation,  to  pay  to  a  sheriff,  designated  in  the 
order,  a  sum,  on  account  of  the  alleged  indebtedness,  not  exceed- 
ing the  sum  which  will  satisfy  the  execution.  A  payment  thus 
made  is,  to  the  extent  thereof,  a  discharge  of  the  indebtedness, 
except  as  against  a  transferee  from  the  judgment  debtor,  ifi 
good  faith  and  for  a  valuable  consideration,  of  whose  rights  the 
person  or  corporation  had  actual  or  constructive  notice,  when  the 
payment  was  made. 

Go.  Proc,  S  203.  am'd. 

(  2447.  Order  reanlrinv  dellTery  of  ntoney  or  property  te 
•herllf  or  receiver. 

Where  it  appears,  from  the  examination  or  testimony  taken  in 
a  special  proceeding  authorized  by  this  article,  that  the  judgment 
debtor  has,  in  his  possession  or  under  his  control,  money  or  other 
personal  property,  belonging  to  him;  or  that  one  or  more  articles 
of  personal  property,  capable  of  delivery,  his  right  to  the  posses- 
sion whereof  is  not  substantially  disputed,  are  in  the  posses^oD 
or  under  the  control  of  another  person;  the  judge,  by  whom  the 
order  or  warrant  was  granted,  or  to  whom  it  is  returnable,  may, 
in  his  discretion,  and  upon  such  a  notice,  given  to  such  persons, 
as  he  deems  just,  or  without  notice,  make  an  order,  directing 
the  judgment  debtor,  or  other  person,  immediately  to  pay  the 
money,  or  deliver  the  articles  of  personal  property,  to  a  sheriff, 
designated  in  the  order,  unless  a  receiver  has  been  appointed,  or 
a  receivership  has  been  extended  to  the  special  proceeding,  and 
in  that  case  to  the  receiver. 

SubBtitated  for  Oo.  Proc.,  |  287. 

I  2448.  Dnty  of  the  nherilT. 

If  the  sheriff,  to  whom  money  is  paid,  or  other  property  b  de- 
livered, pursuant  to  an  order  made  as  prescribed  in  either  of  the 
last  two  sections,  does  not  then  hold  an  execution  iix)on  the 
judgment  against  the  property  of  the  judgment  debtor,  he  has 
the  same  rights  and  powers,  and  is  subject  to  the  same  duties 
and  liabilities,  with  respect  to  the  money  or  property,  us  if  the 
money  had  been  collected,  or  the  property  had  been  levied  upon 
by  him,  by  virtue  of  such  an  execution;  except  as  ntherwiae  pre- 
scribed in  the  next  section. 

Co.  Proc.,  9  287.  ^^^^ 
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£440.  [Am'd,  1802.]    Hofr  moner  or  property  applied  to 
par  tbe  JvdVBient. 

Aftei-  n  receiver  has  «jeen  appointed,  or  a  receivership  has  been 
extended  to  the  special  proceeding,  the  judge  must,  by  ordor, 
direct  the  sheriff  to  pay  the  money  or  the  proceeds  of  the  prop- 
erty, deducting  his  fees,  to  the  receiver;  or,  if  the  case  so  re- 
quires, to  deliver  to  the  receiver  the  property  in  his  hands.  But 
if  it  nopears,  to  the  satisf fiction  of  the  judge,  that  an  order,  ap- 
pointing a  receiver  or  extending  a  receivership,  is  not  necessary,  he 
may  by  an  order  reciting  that  fact,  direct  the  sheriff  to  apply  the 
money  so  paid,  or  the  proceeds  of  the  property  so  delivered,  upon 
an  execution  in  favor  of  the  judgment  creditor,  issued  either  oe- 
fore  or  after  the  payment  or  delivery  to  the  sheriff;  and  a  re- 
ceiver, appointed  pursuant  to  the  provisions  of  this  article,  may, 
on  leave  of  a  judge  having  power  to  appoint  such  receiver,  lease 
the  real  property  that  shall  come  into  his  possession  for  such  time 
as  shall  be  necessary  to  realize  moneys  sufficient  to  satisfy  the 
judgment,  with  interest  thereon  and  costs  of  the  special  pro- 
ceeding. 

Go.   Proc..  H  2P7  and  298;  L.   1892,  cb.  292. 

I  24SO.  Balance  to  be  paid  or  delivered  to  Judarment  deb« 
tor,  etc« 

Where  money  is  paid,  or  property  is  delivered,  as  prescribed  in 
the  last  four  sections,  and  afterwards  the  special  proceeding  is 
discontinued  or  dismissed ;  or  the'  judgment  is  satisfied,  without 
resorting  to  that  money  or  property;  or  a  balance  of  the  money, 
or  of  the  proceeds  of  the  property,  or  a  part  of  the  property, 
remains  in  the  sherifTs  or  the  receiver's  hands,  after  satisfying 
the  judgment,  and  the  costs  and  expenses  of  the  special  pro- 
ceeding; the  judge  must  make  an  order,  directing  the  sheriff  or 
receiver  to  pay  the  money,  or  deliver  the  property,  so  remaining 
in  his  hands,  to  the  judgment  debtor,  or  to  such  other  person  as 
appears  to  be  entitled  thereto,  upon  payment  of  his  fees  and  all 
other  sums  legally  chargeable  against  the  same. 

j  2K4S1.  Jadve  may   enjoin  transfer,  ete«»  of  property. 

The  judge  by  whom  the  order  or  warrant  was  granted,  or  to 
whom  it  is  returnable,  may  make  an  injunction  order,  restrain- 
ing any  person  or  corporation,  whether  a  party  or  not  a  party  to 
the  special  proceeding,  from  making  or  suffering  any  transfer  or 
other  disposition  of,  or  interference  with,  the  property  of  the 
Judgment  debtor,  or  the  property  or  debt,  concerning  which  any 
person  is  required  to  attend  and  be  examined  until  further  di- 
rection in  the  premises.  Such  an  injunction  order  may  be  made 
simultaneously  with  the  order  or  warrant,  by  which  the  special 
proceeding  is  instituted,  and  upon  the  same  papers;  or  after- 
wards, upon  an  affidavit,  showing  sufficient  grounds  therefor. 
The  judge  or  the  court  may,  as  a  condition  of  granting  an  appli- 
cation to  vacate  or  modify  the  injunciion  order,  require  the 
applicant  to  give  security,  in  such  a  sum  and  in  such  a  manner 
as  justice  requires. 
Co.  Prec.,  U  298  and  209,  amM. 

f  24BS.  Mode  of  servlee  of  certain  orders. 

An  injunction  order,  or  an  order  requiring  a  person  to  attend 
and  be  examined,  made  as  prescribed  in  this  article,  must  be 
■erred  as  follows: 
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1.  The  original  order,  under  the  hand  of  the  judge  making  it, 
must  be  exhibited  to  the  person  to  be  serred. 

2.  A  copy  thereof,  and  of  the  affidayit  upon  which  it  was  nuuie, 
must  be  delivered  to  him. 

Service  upon  a  corporation  is  sufficient  if  made  upon  an  cificer, 
to  whom  a  copy  of  a  summons  must  be  delivered,  where  u  spiii- 
mons  is  personally  served  upon  the  corporation;  unless  the  oiiic^r 
is  specially  designated  by  the  judge,  as  prescribed  in  section  2AAA 
of  tnis  act. 

Baaed  on  2  R.  S.  401.  fi  44  (2  Edm.  417). 

I  24S3.  Service  of  a  i^arramt. 

The  sheriff,  when  he  arrests  a  judgment  debtor  by  virtue  of  a 
warrant,  issued  as  prescribed  in  this  article,  must  deliver  to  him 
«  copy  of  the  warrant,  and  of  the  affidavit  upon  which  *it  was 
granted. 

I  2464.  Hovr  proceedlnarv  diacontinved  or  diamianed. 

A  special  proceeding,  instituted  as  prescribed  in  this  article, 
may  be  discontinued  at  any  time,  upon  such  terms  as  justice 
requires,  by  an  order  of  the  judge,  made  upon  the  application 
of  the  judgment  creditor.  Wliere  the  judgment  creditor  unrfJi- 
sonably  neglects  or  delays  to  proceed,  or  where  it  appears  that  Ms 
judgment  has  been  satisfied,  his  proceedings  may  be  dismissed, 
upon  like  terms,  by  a  like  order,  made  upon  the  applicatiou  u( 
the  judgment  debtor,  or  of  the  plaintiff  in  a  judgment  creditor'^ 
action  against  the  debtor,  or  of  a  judgment  creditor  who  has 
instituted  either  of  the  special  proceedings  authorized  by  thhi 
article.  Where  an  order  appointing  a  receiver,  or  extending  a 
receivership,  has  been  made,  in  the  course  of  the  8p€K:ial  pro- 
ceeding, notice  of  the  application  for  an  order  specified  in  this 
section,  must  be  given,  in  such  n  manner  as  the  judge  deenu 
proper,  to  all  i)ersons  interested  in  the  receivership,  as  far  lU 
they  can  conveniently  be  ascertained. 

9  245S.  Coats  to  Jadflrmemt  creditor. 

The  judge  may  make  an  order  allowing  to  the  judgment  creditor 
a  fixed  sum,  as  costs,  consisting  of  his  witnesses*  fees  and  other 
disbursements,  and  of  a  sum,  in  addition  thereto,  not  exceeding 
thirty  dollars;  and  directing  the  payment  thereof  out  of  any 
money  which  has  come,  or  moy  come,  to  the  hands  of  the 
receiver,  or  of  the  sheriff;  or,  within  a  time  specified  in  the 
order,  by  the  judgment  debtor,  or  other  person  ogainst  whom 
the  special  proceeding  is  instituted. 

Co.  Proc,  §  301,  in  part,  am'd. 

fi  2450.  Id.;  to  Jnducmont  debtor,  ^te. 

Where  the  judgment  debtor,  or  other  person  against  whom  the 
special  proceeding  is  instituted,  has  been  examined  and  property, 
applicable  to  the  payment  of  the  judgment,  has  not  been  discov- 
ered in  the  course  of  the  special  proceeding,  the  judge  may 
make  an  order,  allowing  him  a  like  sum  as  costs;  and  directing 
the  payment  thereof,  within  a  time  specified  in  the  order,  by 
the  judgment  creditor:  or,  except  where  it  is  allowed  to  the 
judgment  debtor,  out  of  any  money  which  has  come,  or  iUJiJ 
come,  to  the  hands  of  the  receiver  or  of  the  sheriff. 

Id..  I  801,  in  part,  am'd. 
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f   24S7.    (Am*dy   1911].      Dlaobedtence    to   orderi   lio^r  dvm- 
lalied. 

A  person  who  refuses,  or  without  sufficient  excuse  neglects. . 
to  obey  an  order  of  a  judge  or  referee,  made  pursuant  to  the 
last  two  sectious,  or  to  any  other  provision  of  this  article,  and 
duly  served  upon  him,  or  an  oral  direction,  given  directly  to 
him  by  a  judge  or  referee,  in  the  course  of  the  special  proceed- 
ings; or  to  attend  before  a  judge  or  referee,  according  to  the  com- 
mand of  a  subpoena,  duly  served  upon  him,  may  be  punished  by 
the  judge  of  or  by  the  court  out  of  which  the  execution  was 
issued,  by  the  county  judge,  the  special  county  judge,  or  the 
special  surrogate  of  the  county  to  which  the  execution  was  issued, 
or  by  the  city  court  of  the  city  of  New  York  or  a  justice  thereof, 
if  the  proceedings  were  instituted  before  such  court  or  any  justice 
thereof,  as  for  a  contempt. 

Co.  l^roc,,  f  302.  See  f  2286.  Ani'd  by  Ix  1911,  ch.  558,  in  effect  Sept 
1,    lUll. 

f  24JS8.  (Am'd,  1881,  1897.1  ITpon  what  Jndirittent  and  to 
-vrliat  county  the  execution  mnat  have  laaned. 

In  order  to  entitle  a  judgment-creditor  to  maintain  either  of  the 
special  proceedings  authorized  by  this  article,  the  judgment  must 
have  Ijeen  rendered  upon  the  judgment  debtor's  appearance  or  per- 
sonal service  of  the  summons  ut)on  him,  for  a  sum  not  less  than 
twenty-five  dollars  or  substituted  service  of  the  summons  upon 
him  in  accordance  with  section  four  hundred  and  thirty-six  of  the 
code  of  civil  procedure;  and  the  execution  must  have  been  issued 
out  of  a  court  'of  record;  and  either: 

1.  To  the  sheriff  of  the  county  where  the  judgment  debtor  has, 
at  the  time  of  the  commencement  of  the  special  proceedings,  a 
place  for  the  regular  transaction  of  business  in  person;  or, 

2.  If  the  judgment  debtor  is  then  a  resident  of  the  state,  to  the 
sheriff  of  the  county  where  he  resides;  or, 

3.  If  he  is  not  then  a  resident  of  the  state,  to  the  sheriff  of  the 
county  where  the  judgment-roll  is  filed  unless  the  execution  was 
issued  out  of  a  court  other  than  that  in  which  the  judgment  was 
rendered,  and,  in  that  case,  to  the  sheriff  of  the  county  where  the 
transcript  of  the  judgment  is  filed. 

Id.,   part  of   f  292,  am'd;   L.   1897,   ch.   189.     In  effect  Sept.   1,   1897. 

f  2K459.  In  v*'hat  coanty  Jadfpntent  debtor,  hlii  bailee,  etc., 
mnat   attend. 

If  the  judgment  debtor,  or  other  person,  required  to  attend 
and  be  examined,  as  prescribed  in  this  article,  or  the  officer  of 
a  corporation,  required  to  attend  in  its  behalf,  is,  at  the  time  of 
the  service  of  the  order  upon  '^m,  a  resident  of  the  St^e,  or 
then  has  an  office  within  the  State,  for  the  regular  transaction 
of  business,  in  person,  he  cannot  be  compelled  to  attend,  pursuant 
to  the  order,  or  to  any  adjournment,  at  a  place  without  the 
county  wherein  his  residttoce  or  place  of  business  is  situated. 

J<].,   I  292. 

f  2460.  [Am'd,  1881.1  No  peraon  excnaed  from  ana^verlnv 
oia    the  ground  of  fraud. 

A  party  or  a  witness,  examined  in  a  special  proceeding,  au- 
thorized by  this  article,  is  not  excused  from  answering  a  ques- 
tion, on  the  ground  that  his  examination  will  tend  to  convict  him 
of   the  commission  of  a  fraud;  or  to  prove  that  he  has  been  a 
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party  or  privy  to,  or  knowing  of,  a  conveyance,  assignment, 
transfer,  or  other  disposition  of  property  for  any  purpose;  or  that 
he  or  another  person  claims  to  be  entitled,  as  against  the  judg- 
ment creditor,  or  a  receiver  appointed  or  to  be  appointed  in  the 
special  proceeding,  to  hold  property,  derived  from  or  through  the 
judgment  debtor,  or  to  bo  discharged  from  the  payment  of  a 
debt  which  was  due  to  the  judgment  debtor,  or  to  a  person  in 
his  behalf.  But  an  answer  caqnot  be  used,  as  evidence  against 
the  person  so  answering  in  a  criminal  action  or  criminal 
proceeding. 
Co.   Proc.,   f   292,   am'd. 

f  2461.   [Am'd,    1000.]       Proceedlngrn    wliere    Jvdmnent   U 
affalnat  Joint  debtom. 

When  the  'execution  was  issued  as  prescribed  in  section  nine- 
teen hundred  and  thirty-four  or  section  nineteen  hundred  and 
forty-one  of  this  act,  a  debt  due  to,  or  other  personal  property 
owned  by,  one  or  more  of  the  defendnuts  not  summoned,  jointly 
with  the  defendants  summoned,  or  with  any  of  them,  may  oe 
reached  by  a  special  proceeding,  instituted  as  prescribed  in  this 
article,  and  founded  upon  the  judgment. 

Id.,   S  294,  am'd.     See  i  1871,  ante.     L.  1900,   ch.  217.     In  effect  Sept.  1, 
1900. 

I  24G2.  ProceedinsTfl    commenced    before    one    Jndffe   may 
be  eontinned  betfore  another. 

Sections  26,  52,  and  279  of  this  act  apply  to  a  special  proceed- 
ing, instituted  as  prescribed  in  this  article;  and  the  judge  before 
whom  it  is  continued,  as  prescribed  *in  either"  of  those  sections, 
is  deemed  to  be  the  judge  to  whom  an  order  or  warrant  is  re- 
turnable, for  the  purpose  of  any  provision  of  this  or  the  next 
'article. 

S  2403.  LAm'd,  1886,  1008.]   "What  property  cannot  be 
reached. 

This  article  does  not  authorise  the  seizure  of,  or  other  inter- 
ference with,  any  property  which  is  expressly  exempt  by  law 
from  levy  and  sale  by  virtue  of  an  execution;  or  any  money, 
thing  in  action  or  other  property  held  in  trust  for  a  judgment 
debtor,  where  the  trust  has  been  created  by,  or  the  fund  so  held 
in  trust  has  proceeded  from,  a  person  other  than  the  judgment 
debtor;  or  the  earnings  of  the  judgment  debtor  for  his  personal 
services  rendered  within  sixty  days  next  before  the  institution 
of  the  special  proceeding;  when  it  is  made  to  appear  by  his  oath 
or  otherwise,  that  those  earnings  are  necessary  for  the  use  of  a 
family^  wholly  or  partly  supported  by  his  labor. 

L.   1886,  ch.  26.     Am'd  by  L.  1908,  ch.  278.     In  effect  Sept.  1,  1908.    Bf 
f    1812;   Tax   L.,    f    259. 
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ARTICUEB  SBCOND. 

The   Receiver, 

Sec.  2464.  When  and  how  receiver  may  be  appointed. 

2465.  Notice  to  other  creditors. 

2466.  Onl7  one  receiver  to  be  appointed.     Former  fMdTenUp  maj  be 

extended. 

2467.  Onler  and  bond  to  be  filed. 

2468.  When  property  la  Tested  in  recelrer. 

2469.  How  receiver's  title  to  personal  property  extended  by  relatl(A. 

2470.  County  clerk  to  record  orders,  etc. ;  penalty  for  neglect. 

2471.  Becelver  to  be  subject  to  control  of  court. 

I  2404.  "When  and  hoiv  receiver  may  be  appointed. 

At  any  time  after  making  an  order,  requiring  the  judgment 
debtor,  or  any  other  iwrson,  to  attend  and  be  examined,  or  issuing 
a  warrant,  as  proscribed  in  article  first  of  this  title,  the  judge 
to  whom  the  order  or  warrant  is  returnable  may  make  an  order, 
appointing  a  receiver  of  the  property  of  the  judgpient  debtor. 
At  IPHst  two  days*  notice  of  the  application  for  the  order  appoint- 
ing: a  receiver,  must  be  given  personally  to  the  judgment  debtor, 
unless  the  judge  is  satisfied  that  he  cannot,  with  reasonable  dili- 
gence, be  found  within  the  State;  in  which  case,  the  order  must 
recite  that  fact,  and  may  dispense  with  notice,  or  may  direct 
notice  to  be  given  in  any  manner  which  the  judge  thinks  proper. 
But  wheie  the  order  to  attend  and  be  examined,  or  the  warrant, 
has  been  served  upon  the  judgment  debtor,  a  receiver  may  be 
appointed  upon  the  return  day  thereof,  or  at  the  close  of  the 
examination,  without  further  notice  to  him. 

Co.  Proc,  i  298. 

I  2405.  Notice  to  other  creditor*. 

The  judge  must  ascertain  if  practicable,  by  the  oath  of  the 
judgment  debtor,  or  otherwise,  whether  an  action,  specified  in 
article  first  of  title  fourth  of  chapter  fifteenth  of  this  act,  or  a 
special  pro<*eeding  instituted  as  prescribed  in  article  first  of  this 
title,  is  pending  against  the  judgment  debtor.  If  either  is  pending, 
\nd  a  receiver  has  not  been  appointe<l  therein,  notice  of  the 
application  for  the  appointment  of  a  receiver,  and  of  all  the  sub^ 
tse<iueut  proceedings  respecting  the  receivership,  must  be  given, 
in  such  a  manner  as  the  judge  directs,  to  the  judgment  creditor 
prosecuting  it. 

Id.,   part  of   i  298. 

I  24<IO.  Only  one  recelTer  to  be  appointed.  Former  re- 
eelverahip  may  be  extended. 

Only  one  receiver  of  the  property  of  a  judgment  debtor  shall 
be  appointed.  Where  a  receiver  thereof  has  already  been  ap- 
pointed, the  judge,  instead  of  making  the  order  prescribed  in  the 
last  section  but  one,  must  make  an  order,  extending  the  receiver- 
ship to  the  special  proceeding  before  him.  Such  an  order  gives 
to  the  judgment  creditor  the  same  rights  as  if  a  receiver  was 
then  appointed  upon  his  application:  including  the  right  to  apply 
to  the  court  to  control,  direct,  or  remove  the  receiver,  or  to  sul>- 
ordinate  the  proceedings  in  or  by  which  the  receiver  was  ap- 
pointed, to  those  taken  under  his  judgment. 
Id.,  part  of  f  208.     Stw  Rules  84  and  85. 

i   2407.   (Am'd,   1917.]  Order   and  bond  to  be  filed. 

An  order  appointing  a  receiver,  or  extending  a  receivership, 
and  the  Umd,  if  any  be  required,  must  be  tiled  in  the  ottice  of  the 
clerk  of  the  county,  wherein  the  judgment-roll  in  the  action  is 
fiknl;  or,  if  the  spt^cial  proceeding  is  rounded  upon  an  execution 
issued  out  of  a  court,  other  than  that  in  which  the  judgment 
was  rendered,  in  the  ottice  of  the  clerk  of  the  county,  wherein  the 
transcript  of  the  judgment  is  filed. 
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f  2468.  "Wlien  property  is  vested  in   receiver. 

The  property  of  the  judgment  debtor  is  vested  in  a  receiver, 
who  has  duly  qualified,  from  the  time  of  filing  the  order  appoint- 
ing him,  or  extending  his  receivership,  as  the  case  may  be; 
suDJect  to  the  following  exceptions: 

1.  Real  property  is  vested  in  the  receiver,  only  from  the  time 
when  the  order,  or  a  certified  copy  thereof,  as  the  case  may  be, 
is  filed  with  the  clerk  of  the  county  whore  it  is  situated. 

2.  Where  the  judgment  debtor,  at  the  time  when  the  order 
is  filed,  resides  in  another  county  of  the  State,  his  personal  prop- 
erty is  vested  in  the  receiver  only  from  the  time  when  a  c^py 
of  the  order,  certified  by  the  clerk  in  whose  oflice  it  is  recorded, 
is  filed  with  the  clerk  of  the  county  where  he  resides,  , 

Id.,    I   298. 

f  2469.  How     receiver**    title    to    peraonal    property    ex- 
tended by  relation. 

Where  the  receiver's  title  to  personal  property  has  become 
vested,  as  prescribed  in  the  last  section,  it  also  extends  Iwok 
by  relation,  for  the  benefit  of  the  judgment  creditor  in  whose 
behalf  the  special  proceeding  was  instituted  as  follows: 

1.  Where  an  order,  requiring  the  judgment  debtor  to  attend  and 
be  examined,  or  a  warrant,  re(iuiring  the  sheriff  to  arrest  him  and 
bring  him  before  the  judge,  has  been  served,  before  the  apiwint- 
ment  of  the  receiver,  or  the  extension  of  the  receivership,  the 
receiver's  title  extends  back,  so  as  to  include  the  personal  prop- 
erty of  the  judgment  debtor,  at  the  time  of  the  service  of  the 
order  or  warrant. 

2.  Where  an  order  or  warrant  has  not  been  served,  as  specified 
in  the  foregoing  subdivision,  but  an  order  has  been  made  requir- 
ing a  person  to  attend  and  be  examined,  concerning  proi>erty 
belonging,  or  a  debt  due,  to  the  judgment  debtor,  the  receiver's 
title  extends  to  the  personal  property  belonging  to  the  judgment 
debtor,  which  was  In  the  hands,  or  under  the  control,  of  the 
person  or  corporation  thtis  re<iuired  to  attend,  at  the  time  of  the 
service  of  the  order:  and  to  a  debt  then  due  to  him  from  that 
person  or  corporation. 

3.  In  every  other  case  where  notice  of  the  application  for  the 
appointment  of  the  receiver  was  given  to  the  judgment  debtor, 
the  receiver's  title  expends  to  the  personal  property  of  the  judg- 
ment debtor,  at  the  time  when  the  notice  was  served,  either 
personally  or  by  complying  with  the  requirements  of  an  order, 
prescribing  a  substitute  for  personal  service. 

4.  Where  the  case  is  within  two  or  more  of  the  foregoing  sub- 
divisions of  this  section,  the  rule  most  favorable  to  the  judgment 
creditor  must  be  adopted. 

5.  [Added,  1892]  No  person  shall  be  appointed  a  receiver  in 
this  State  who  is  not  a  resident  thereof,  nor  shall  any  person 
continue  to  act  as  receiver  after  he  ceases  to  be  a  resident  theri*of, 
and  the  judgment  creditor  may  apply  to  the  court  or  judge  that 
appointed  such  receiver,  within  thirty  days  after  said  receiver 
ceases  to  be  a  resident  oi  this  State,  for  the  appointment  of  an- 
other person  in  his  place,  upon  such  notice  to  the  persons  inter- 
ested as  the  court  or  judge  may  direct. 

But  this  section  does  not  affect  the  title  of  a  purchaser  in  good 
faith,  without  notice,  and  for  a  valuable  consideration;  or  the 
payment  of  a  debt  in  good  faith,  and  without  notit»e. 

i  2470.  County  clerk  to  record  orders,  etc.|  penalty  for 
nctflect. 

Kach  county  clerk  must  keep  in  his  office  a  book,  indexed  to 
"^  "J  names  of  the  judgment  debtors,  styled  *'  book  of  orders  ap- 
pointing receivers  of  judgment  debtors".  A  county  clerk,  in  whose 
office  an  order  or  a  certified  copy  of  an  order  is  filed,  as  pre* 
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scribed  in  section  2467  or  section  2468  of  this  act,  must  imme- 
diately note  thereupon  the  time  of  filing  it,  and,  as  soon  as 
practicable,  must  record  it,  in  the  book  so  kept  by  him.  He 
must  also,  upon  request,  furnish  forthwith  to  any  party  or  per- 
son interested,  one  or  more  certified  copies  thereoi.  For  each 
omission  to  complv  with  any  provision  of  this  section,  a  county 
clerk  forfeits,  to  tLe  party  aggrieved,  two  hundred  and  fifty  dol- 
lars, in  addition  to  all  damages  sustained  by  reason  of  the 
omission. 
Co.  Proc.,  (  298.     See  %%  1247  and  1248,  ante. 

S  24T1.    [Am'dy  lOlS,  1916.]     Receiver  and  hU  aecovnta  are 
■abject  to  tbe  eontrol  of  the  court. 

A  receiver,  appointed  as  prescribed  in  this  article,  is  subject  to 
the  direction  and  control  of  the  court  out  of  which  the  execution 
was  issued,  except  where  a  receiver  is  appointed  by  the  city  court 
of  the  city  of  New  York  or  by  a  county  court,  or  a  justice  of 
said  courts,  he  is  subject  to  the  direction  and  control  of  the  said 
court  or  justice.  Where  an  order  has  been  made,  extending  a 
receivership  to  a  special  proceeding  founded  upon  a  subsequent 
judgment,  the  control  over,  and  direction  of,  the  receiver,  with 
respect  to  that  judgment,  remain  in  the  court  or  justice  to  whose 
control  and  direction  he  was  originally  subject.  He  shall  keep 
accounts  of  his  receivership  and  vouchers  for  all  moneys  paid  out. 
An  interested  party  may  appear  by  serving  upon  the  receiver  and 
filing  in  the  court  a  written  notice. 

The   receiver   may   file   his   account    and    thereupon    move   for 
either  an  intermediate  or  final  judicial  settlement  thereof.    Should 
the  receiver  fail  to  file  an  account  and  apply  for  the  above  relief 
within  a  reasonable  time,  an  interested  party  may  apply  for  an 
order  directed  to  the  receiver.     The  account  must  contain  a  full 
and  true  statement  as  to  all  property  and  the  disposition  thereof. 
It  must  be  verified  to  the  effect,  that  it  is  true  to  the  knowledge 
of  the  re(»eiver,  except  as  to  the  matters  therein  stated  to  be  al- 
leged on  information  and  belief  and  that  as  to  those  matters,  he 
believes  it  to  be  true/  that  the  sources  of  his  information  and 
grounds  of  his  belief  are  as  therein  set  forth,  and  he  knows  of 
no  error  or  omission  to  the  prejudice  of  the  judgment  debtor, 
creditor,  surety,  or  other  person  interested.     All   voucliors  must 
be  numbered  and  classified  and  a  summary  of  the  totals,  together 
with   the  total  payment  made  or  due  to  eui-h   person,   shall  be 
made  part  of  and  accompany  the  account.     The  court  may  direct 
the  receiver   to  attend   and  be  examined   under  oath   as  to  the 
account,  the  discharge  of  his  duties,  or  any  other  matter  relating 
to   the  administration  thereof.     He   may   be  allowed   without  a 
v<»ucher,  any  proper  item  of  expenditure  for  postage,  affidavit  or 
acknowledgments,  or  other  item,  not  exceeding  five  dollars,  for 
which   a   voucher  is   not   customarily  given  or  obtainable,    upon 
specif ying '  in  his  account  when,  to  whom  and  for  what  the  pay- 
ment was  made;  but  all  the  items  so  allowed  shall  not  exceed  one 
hundred  dollars.     An  interested  party  may  contest  the  account 
after  appearing  by  filing  written  objections  thereto  and  serving 
a  copy  thereof  upon  the  receiver  or  his  attorney  either  before  or 
after  service  upon  him  of  a  written  notice  of  the  filing  of  said 
account.     The  time  within  which  to  contest  the  account  may  be 
limited  by  the  court.     The  contest  shall  be  confined  to  the  items 
or  matters  thus  objected  to.    A  settlement  of  the  account  may  be 
ordered    subject   to   said    objections.      The    court    may    allow    or 
disallow   any   item   of   the   account   and   decree   either   an   inter- 
mediate or  final  settlement,  conclusive  upon  all  parties,  appearing 
therein  or  who  have  been  served   with  notice  of  tiling  of  said 
account. 
Am'd  by  L.  1913,  ch.  -^SO;  L.  1915.  oha.  255,  634.  in  effect  Sept.  1.   1915. 
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TULB  XTTT, 

ProeMdings  to  eozapel  tke   delirery    of  books  to  a  pmvUf 

officer. 

See.  9471a.  Deliverjr  of  books  and  papers,  how  enforced. 

I  2471«.    [Repealed    by    L.    1909,    ch.    51.      See   ConsoUdat^: 
Laws,  tit.  Public  Officers  Law,  ii  80.] 
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CHAPTER  XVIII. 
Surrogates'  Courts,  and  Proceedings  therein. 

Title  I^— The  Sarroarate  and  Acting  Sarrosate,  and  Tbetr 
Po-werm  and  Dntlea.  The  Snrroirate'a  Coart, 
its  Officers  and  Thetr  PowerH  and  Dntiesi  the 
Sarroffate'a  Conrt  and  Its  Ueneral  Jnrlsdle- 
tion. 

n^— Special  ProceedlnflT*;  Pleadlna:*,  Process  and 
Its  Serrtcei  Appearance |  Trial  by  Conrt  or 
Jnryi  Taking  and  Preaerrlnir  Teatlmonyi 
Orders  and  Decrees,  Their  Effect  and  ESn- 
forcement.  licttera,  Their  Requisites,  Effect, 
Issne  and  Revocation.  Bonds  and  t'ndertak- 
Inffs,  Their  Requisites,  Approval,  Prosecution 
and  Discharge.  Sureties,  Their  Rights  and 
Obligations. 

Ill^— Granting  Letters  of  Administration.  Prohat- 
Intf  and  Construing  IVlIls.  Issuing  Ijetters 
Testamentary,  and  Ancillary  Letters  Testa- 
mentary and  of  Administration.  Appoint- 
meat  and  Qualification  of  Testamentary  Trus-/ 
tee.  Appointment  and  (Inallficatlon  of  Gen- 
eral, Ancillary  and  Testamentary  Guardians, 
and  Guardian  by  Deed.  Annual  Accounts  by 
such  Guardians. 

ina^-  Funds  of  Estates  to  Be  Kept  Separate.     (Added 
by  I«.   1910.  eh.  S8M.> 

IV.)— Ascertaining  Assets  and  Debts.  Payment  off 
Debts  and  lieflraeles.  Po^rers  and  Duties  of 
Executors  and  Administrators.  Mortfpase, 
Lease  or  Sale  of  Real  Property  for  Payment 
of  Debts,  Funeral  Expenses,  Expenses  of  Ad- 
ministration, and  to  Satisfy  Charges  Thereon, 
and  for  Distribution. 

V^— AccountlnflT  and  Judicial  Settlement.  Effect 
and  Contents  of  Decree  on  Judicial  Settle- 
ment. Costs,  their  Amount,  Alloivance  and 
Payment.  Fees  of  Appraisers,  Referees, 
Jurors  and  'Witnesses.  Commissions  and 
Allo^rances.  Appeals,  hoir  and  to  ^'hat  Court 
.Taken I  Undertakings  and  Stay  of  Execution. 
Probate  of  Heirship.  Definitions  and  Ap- 
plication  of   Other   Sections. 


TITLE  I. 

Tbo  surroffate  and  acting  surrogate,  and  tlieir  powers  and 
duties.  The  surrogate's  conrt,  its  officers  and  their  powers 
and  duties;  the  surrogate's  court  and  Its  general  jurisdiction. 

Article-  I.   Tbe    snrrogate    and    acting    flurrogate :    their    powers    and    duties; 
vthea  dlsqaaUfled   and   huw   office   filled. 

II.  The  officers  of  the  surrogate's   court;    their  appointment,   powers, 
duties,    Balaries   and   fee><. 

HI.  The  ■orrosste's  court  and  its  general  Jurlsdlctioo. 
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ARTICLE  FIRST. 

The  surrogate  and  acting  surrogate;   their  powers  and   duties; 
when  disqualified  and  how  office  filled. 

Section  2472.  Surrogate   and   acting   surrnsate;    their   official   designations. 

2473.  Seal   of   the  surrogate  and   surrogate'8  court. 

2474.  Surrogate,    when    not    to    be    coun.sel. 

2475.  Surrogate   liable   for  clerk's   acts. 
247G.   Surrogate,    when    dLsqualified. 

2477.  DiiMiualification ;    when   objection   must  be  taken. 

2478.  Vacancy  or  disability ;   who  to  act  as  surrogate. 

2479.  If    surrogate   disqualified,    who    to   act. 

2480.  Idem,    In    New    York    county. 

2481.  Proof  of  authority. 

2482.  Mem;    when  and   how  made. 

2483.  How  authority  superseded. 

2484.  TemiKirary  surrogate;    when  board   of  supervisors  may    appt>lnt. 

2485.  Comi>en.«(atlon  of  ixTKon  acting  as  surrogate  in  case  of  Tacauc-y. 

disability  or  dlKqudlilication. 

2486.  Books  to  be  kept  by  surrogate. 

2487.  Rfioks   to  be  Indexed ;  notation  on  margin  as  to  certain   d€»cpee». 

2488.  Pai>ers   and  books   to  be  presor\'ed  and  Ininds  filed. 

2489.  What   i)ai>ers    to  be    transmitted   to  secretary   of  state   or    etale 

comptroller;    expenses    thereof. 

2490.  Incidental   powers  of  the  surrogate. 

§  2472.  [AmM,  1014.]  SnrroHrate  nnd  actlnff  aUrroflrate; 
tbelr  offlcSal  deiilsrnatloiiai. 

Where  the  county  judge  is  also  surrogate,  he  may  be  desig- 
nated, iu  any  paper  or  proceeding  relating  to  the  office  of  surro- 
gate, as  the  surrogate  of  the  county,  without  any  additiuD  re- 
ferring to  his  office  as  county  judge.  A  local  officer  elected,  as 
prescribed  in  the  constitution,  to  discharge  the  duties  of  surro- 
gate, or  of  county  judge  and  surrogate,  is  designated  in  tiis 
act,  and,  when  acting  as  surrogate,  may  l>e  designated  »ss  the 
'*  special  surrogate "  of  his  county.  Where  an  officer,  other 
than  the  surrogate,  or  special  surrogate,  acts  as  surrogate  in  a 
case  prescribed  by  law,  he  must  be  designated  by  his  oflaHal 
title  with  the  addition  of  the  words,  **  and  acting  surrogate." 

i''ormer  §  2483,   amended,   and   renumbered  by  L.    1914,   ch.  443.   In    effect 
Sept.   1.    1014. 
'  Original   Source.—  L.    18.53,    ch.   648. 

§  2473.    [Ain*d,  lOOO,  1014.]     Seal  of  the  sarroffate  and  i 
rofpate*ai  coart. 

The  seal  of  the  surrogate  of  each  county, shall  continue  to  be 
the  seal  of  the  surrogate's  court  of  that  county,  and  must  be 
used  as  such  by  an  officer  who  discharges  the  duties  of  tlie 
surrogate.  A  description  of  each  of  such  seals  must  be  deposited 
and-  recorded  in  the  office  of  the  secretary  of  state,  unless  it  has 
already  been  done;  and  must  remain  of  record. 

Former  ji   2.507.   as  amended  bv   L.    1909,   ch.   65,   amended  and  rennmberrd 
by    L.    1014,    ch.   443,    in  effect   Sept.    1,    1914. 
Original  Source.— R.   S.,  pt.  3,   ch.  2,   tit.   1,   H  3,   4.   and  5. 

§  2474.  [.\m*d,  1808,  1914.]  Snrrogrnte,  ^hen  not  to  be 
counsel. 

A  surrogate  shall  not  be  counsel,  solicitor  or  attorney  in  a  civil 
action  or  special  proceeding  for  or  against  any  executor,  ad- 
miaistrator,     temporary     administrator,      testamentary     trustee, 
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gaardian  or  infant,  over  whom,  or  whose  estate  or  accoanta,  he 
could  have  any  jurisdiction  by  law. 

Former  f  2405,  an  amended  by  U   1893,  ch.  686,  amended  and  renumbered 
by  L.   1914,    ch.   443.    In   effect   Sept.    1.    1914. 
Original  Source.— B.   S.,   pt.   3,   ch.  2,   tit.   1,   |   IS. 

§  2475.  [Am'd,  1907,  1914.]  Surrogate  liable  for  clerk's 
acta. 

A  surrogate  hereafter  elected  or  appointed,  and.  the  sureties 
on  his  official  bond,  are  liable  for  any  act  of  the  clerk  or  deputy 
derk  of  the  surrogate's  court  in  the  discharge  of  his  official 
duties,  during  the  surrogate's  term  of  office,  as  if  the  act  were 
performed  by  the  surrogate.  The  surrogate  may  take  security 
from  the  clerk  or  deputy  clerk,  or  either  of  them,  to  indemnify 
him  against  the  liability  created  by  this  section. 

Former  i  2r)ll,  as  amended  by  L.  1007,  ch.  209,  amended  and  renumbered 
by  L.    1014.    ch.   443,    in   effect   Sept.    1,    1914. 

Original  Source. —  Former  f  2510,  which  was  derived  from  L.  1857,  ch.  789, 
I  5. 

S  2470.   [Am'd,  1914.]     Surrogate,  wben  di«4aalllled. 

In  addition  to  his  general  disqualifications  as  a  judicial  officer, 
a  surrogate  is  disqualified  from  acting  upon  an  application  for 
probate  of  a  will,  where  he  is  a  subscribing  witness,  or  is  neces- 
sarily examined  or  to  be  examined  as  a  witness. 

A  surrogate  is  also  disqualified  in  any  matter  ^  his  court  where 
he  files  a  certificate  that  his  relations  to  the  parties  or  the  sub- 
ject matter  are  such  that  it  is  improper  for  him  to  act. 

Former  |  2406,  amended  and  renumbered  by  L.  1914,  ch.  443,  in  effect 
Sept.    1.    1914. 

Original  Source.—  B.  S.,  pt.  2,  ch.  6,  tit.  2,  9  48 ;  L.  1847,  ch.  470,  f  32, 
in  part;  L^  1871,  ch.  859,  f  8,  in  part. 

I  2477.  [Am*d,  1914.]  Dlaqaallllcatloiii  wken  objection 
must  be  taken. 

An  objection  to  the  power  of  a  surrogate  to  act,  based  upon  a 
disqualification,  is  waived  by  an  adult  party  to  a  special  proceed- 
ing unless  it  is  taken  at  or  before  the  joinder  of  issue  by  that 
party,  or,  where  an  issue  is  not  framed,  at  or  before  the  sub- 
mission of  the  matter  or  question  to  the  surrogate. 

Former  }  2497,  amended  and  renumbered  by  L.  1914,  ch.  443,  in  effect 
Sept.   I.   1014. 

Original  Source.—  B.  S.,  pt.  8,  ck.  3,  tit  1,  |  14,  as  added  by  L.  1844, 
ch.   300.    I   6. 

§  2478.  [Am'd,  1893,  1914.]  Vacancy  or  dlaabllltjri  wbo  to 
act  as  Bnrroirate. 

Where  in  any  county,  except  New  York,  the  office  of  surrogate 
Is  vacant;  or  the  surrogate  is  disabled  by  reason  of  sickness, 
absence  or  lunacy,  or  is  disqualified  in  a  particular  matter,  and 
special  provision  is  not  made  by  law  for  the  discharge  of  the 
duties  of  his  office  in  that  contingency;  the  duties  of  his  office 
must  be  discharged,  until  the  vacancy  is  filled  or  the  disability 
ceases,  as  follows: 

1.  By  the  special  surrogate. 

2.  If  there  is  no  special  surrogate,  or  he  is  in  like  manner  dis- 
abled, or  is  precluded  or  disqualified,  by  the  special  county  judge. 
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3.  If  there  is  no  special  county  judge,  or  he  is  in  like  manner 
disabled,  or  is  precluded  or  disqualified,  by  the  county  jud^e. 

4.  If  there  is  no  county  judge,  or  he  is  in  like  manner  disabled, 
or  is  precluded  or  disqualified,   by  the  district  attorney. 

But  before  an  officer  is  entitled  to  act  as  prescribed  in  this 
section,  proof  of  his  authority  to  act  as  prescribed  in  section 
2481  of  this  chapter  must  be  made.  In  any  proceeding  in  the 
surrogate's  court  of  the  county  of  Kings,  before  either  of  the 
officers  authorized  in  this  section  to  discharge  the  duties  of 
the  office  of  surrogate  of  such  county  for  the  time  being,  if  an 
issue  is  joined  or  a  contest  arises  either  on  the  facts  or  the  law, 
such  officer,  in  his  discretion,  may,  by  order,  transfer  such  cases 
to  the  supreme  court  to  be  heard  and  decided  at  a  special  term 
thereof,  held  in  such  county,  which  order  shall  be  recorded  in 
the  surrogate's  office.  A  certified  copy  of  such  order,  together 
with  the  appropriate  certificate  or  certificates  of  the  authority 
of  the  officer  to  act  as  surrogate,  shall  be  fmfficient  and  con- 
clusive evidence  of  the  jurisdiction  and  authority  of  the  supreme 
court  in  such  » matter  or  cause.  After  a  final  order  or  decree 
is  made  in  the  matter  or  cause  so  transferred  to  the  supreme 
court,  the  court  shall  direct  the  papers  to  be  returned  and  filed, 
and  transcripts  of  all  orders  and  decrees  made  therein  to  be 
recorded  in  the  surrogate's  office  of  such  county;  and  when  so 
filed  and  recorded,  they  shall  have  the  same  effect  as  if  they 
were  filed  and  recorded  in  a  case  pending  in  the  surrogate's  court 
of  such  county. 

Former  f  2484,  as  *amondod  by  L.  1893,  ch.  686,  amended  and  renumbered 
by   L.    1914.    ch.   443,    In   effect   Sept.   1.    1914. 

Original  Source—  R.  S.,  pt.  2,  ch.  6,  tit.  2.  5§  49-54 ;  L.  1847,  ch.  470, 
I  82;  L.  1871,  ch.  859,  i  8. 

t  22470.  [Ain'd,  1K93,  1914.]  If  Harroirate  dlBQualllled,  who 
to  act. 

Where  the  surrogate  of  any  county,  except  New  York,  is  pre- 
cluded or  disqualified  from  acting  with  respect  to  any  particular 
matter,  his  powers  with  respect  to  that  matter,  or  if  he  be  tem- 
porarily absent,  his  powers  with  respect  to  all  matters,  shall 
be  discharged  by  the  several  officers  designated  in  the  last  sec- 
tion, in  the  order  therein  provided.  If  there  is  no  such  oflacer 
qualified  to  act  therein,  the  surrogate  may  file  in  his  office  a 
certificate,  stating  that  fact;  specifying  the  reason  why  he  is 
disqualified  or  precluded;  and  designating  the  surrogate  of  any 
county,  other  than  New  York,  to  act  in  his  place  in  the  par- 
ticular matter  or  during  his  absence.  The  surrogate  so  desig- 
nated has,  with  respect  to  that  matter,  or  generally  when  the 
designation  is  made  on  account  of  absence  of  the  surrogate,  all 
the  powers  of  the  surrogate  making  the  designation,  and  may 
exercise  the  same  in  either  county. 

Former  f  2485,  as  amended  by  L.  1893.  ch.  680,  amended  and  renumberpd 
by  L.   1914,   ch.   443,  In  effect  Sept.   1,    1914. 

Original  Source.— L.    1877,   ch.   285;   L.   1870,   ch.   811. 

S  2480.  [Am'd,  1803,  1896,  1914.]  Idem,  In  Nevr  York 
coanty. 

In  the  county  of  New  York  the  supreme  court,  at  a  special 
term  thereof,  on  the  presentation  of  proof  of  its  authority,  w 
prescribed  in  the  next  section,  must  exercise  all  the  powers  ana 
juHsdietion  of  the  surrogate's  court,  as  follows: 
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1.  Where  the  surrogate  is  precluded  or  disqualified  from  acting 
with  respect  to  a  particular  matter,  it  must  exercise  all  the  powers 
aud  jurisdiction  of  that  court  with  respect  to  that  matter. 

2.  WTiere  the  oflBce  of  surrogate  of  the  county  is  vacant,  or 
the  surrogate  is  disabled  by  reason  of  sickness,  absence  or  lunacy, 
it  must  exercise  all  the  powers  and  jurisdiction  of  that  court, 
until  the  vacancy  is  filled  or  the  disability  ceases,  as  the  case 
may  be. 

Formor   |   2486.   m  amended   by   U    1893,   eh.   686  and   L.    1895.   ch.   946, 
amended  and  renumbered  by  L.   1914,  cb.  443,  in  effect  Sept.  1,   1914. 
Original  Source. —  Practically  new. 

I  2481.   [Am'd,  189S,  1914.]     Proof  of  antborlty. 

The  authority  of  another  officer,  or,  in  the  county  of  New 
York,  of  the  supreme  court,  to  act  as  prescribed  in  the  last  three 
flections,  must  be  proved  in  one  of  the  following  modes: 

1.  Where  the  surrogate  is  disqualified  or  precluded  from  acting 
in  a  particular  matter,  that  fact  may  be  proved  by  the  surrogate's 
certificate  thereof.  Where  the  surrogate  is  temporarily  absent, 
that  fact  may  be  proved  by  the  certificate  of  the  surrogate,  or  of 
the  clerk  of  the  surrogate's  court,  or  of  the  county  clerk. 

2.  The  fact  that  the  surrogate  is  disabled  by  reason  of  sick- 
ness, or  lunacy,  or  that  the  office  is  vacant,  and  also  the  authority 
of  the  officer,  or  of  the  court,  as  the  case  may  oe,  to  act  in  his 
place,  may  be  proved  and  are  deemed  conclusively  established 
by  an  order  of  a  justice  of  the  supreme  court  of  the  judicial 
district  embracing  the  county. 

Former  f  2487.  aa  amended  by  L.  1895,  ch.  946,  amended  and  renumbered 
hy   !>.    1014,   ch.  443,  in  effect  Sept.   1,   1914. 
Original  Source. —  See  references  cited  in  note  to  {  2478,   ante. 

§  2482.    [Ain'dy  1914.]      Idem,  wben  and  how  made. 

m 

An  order  may  be  made  as  prescribed   in   subdivision   second 
of  the  last  section  upon  or  without  notice,   as  a  justice  of  the 
supreme  court  of  the  judicial  district  embracing  the  county  thinks 
proper.    It  must  recite  the  cause  of  the  making  thereof,  and  must 
desig^nate  the  officer  or  court  empowered  to  discharge  the  duties 
of    the   office   of   surrogate.      It   may,    in   the   discretion   of   the 
justice,  require  an  officer  to  give  security  for  the  due  discharge 
of  the  duties  therein.     Where  the  office  of  surrogate  is  vacant, 
or  the  surrogate  is  disabled  by  reason  of  lunacy,  the  attorney- 
general,  if  directed  by  the  governor  must,  or  the  district  attornejr 
upon    his  own  motion  may,   apply,   for  the  order,  and  a  justice 
of  the  supreme  court  of  the  judicial  district  embracing  the  county 
Dinst   grant  it  upon  his  application.     A  justice  of  the  supreme 
court    of   the   judicial    district   embracing   the    county    may    also 
grant  the  order  upon  the  application  of  a  party  or  a  person  about 
to  become  a  party  to  any  special  proceeding  in  the  surrogate's 
court.      Where   the  surrogate  is  sick,  the  granting  of  an  order 
rests    in    the   discretion    of   the   justice,    and    its    effect    may    be 
qualified  as  the  justice  thinks  proper. 

Farmer   I   2488,   amended  and  renumbered  by   L.   1914,   ch.   443.   in  effect 
Sopt.    1,    1914. 

OrigliuLl  Source. —  See  references  cited  in  note  to  |  2478,  ante. 
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§  2483.    [Am*d,    1014.]    How    authority    aaperaeded. 

Where  an  order  is  madt  by  a  justice  of  the  siiprome  court  of 
the  judicial  district  embrncin>f  the  county,  as  prescribtMi  in  the 
last  two  sections,  or  an  appointment  is 'made  as  prescribed  in 
section  2484  of  this  chapter  for  any  caus«  except  a  racancy  in 
the  office  of  surrogate,  it  may  be  revoked,  without  prejudice  to 
any  proceeding  theretofore  taken  by  virttle  thereof,  by  a  justice 
of  the  supreme  court  of  the  judicial  district  euibraciup  the 
surrogate's  county,  upon  proof  that  it  was  improvideutly  ma*le, 
or  that  the  cause  of  making  it  has  become  inoperative.  Such 
an  order  or  api)ointment,  made  upon  the  ground  that  the  sur- 
rogate's office  is  vacant,  is  superseded  without  any  formal  revo-  | 
cation,  by  the  filling  of  the  vacancy.  After  the  order  of  appoint- 
ment is  revoked,  or  the  vacancy  is  filled,  as  the  case  may  be,  the 
unfinished  business,  in  any  proceeding  taken  by  virtue  of  the 
order  or  apiK)intment,  must  be  transferred  to,  and  may  be  com- 
pleted by,  the  surrogate,  in  the  same  manner  and  with  like 
effect  as  where  a  new  surrogate  completes  the  unfinished  business 
of  his  predecessor. 

Former   |   2480.    amended   and   renumbered  by   L.    1014,    cb.   443,   in  effect 
Sept.   1.    11>I4. 
Original  Source. —  See  referenceB.  cited  In  note  to  {}  2478,  ante.  i 


I  2484.  [Am*d,  1803,  1014.]  Temporary  aurroircite;  whe> 
board  of  •apervlsorii  may  appoint. 

In  any  county,  except  New  York,  if  the  surrogate  is  disabled 
by  reason  of  sickness,  and  there  is  no  special  surrogate,  or  special 
county  judge  of  the  county,  the  board  of  supervisors,  or  in  ili<* 
counties  embraced  within  the  city  of  New  York,  the  board  of 
aldermen,  may,  in  its  discretion,  appoint  a  suitable  person  to  act 
as  surrogate  until  the  surrogate's  disability  ceases,  or  until  a 
special  surrogate  or  a  special  county  judge  is  elected  or  ap|X)iutod. 
A  person  so  appointed  must,  before  entering  on  the  execution  uf 
the  duties  of  his. office,  take  and  file  an  oath  of  office  and  give  an 
official  bond  as  prescribed  by  law  with  respect  to  a  person  elected 
to  the  office  of  surrogate. 

Former   |    2402,    as   amended   by  U    1803,      cb.    680.    amended   and  renuffl- 
bere<l  by  L.   1014,  cb.  443,   In  effect  Sept.   1.   1014. 
Original  Source.— SubsUtute  for  R.  S.,   pt.   2.   cb.   G,    tit  2,   |  54. 

t  2485.  [Am'd,  1914.]  Compensation  of  person  artlnff  »• 
Hurroflrate  In  case  of  vacancy,  disability  or  dlsqualifl- 
cation. 

An  officer,  or  a  person  appointed  by  the  board  of  supervisors, 
or  board  of  aldermen,  who  acts  as  surrogate  of  any  county  during 
a  vacancy  in  the  office,  or  in  coust'quence  of  disability.  a;»  pre- 
scribed in  this  title  must  be  paid,  for  the  time  during  whicb 
he  so  acts,  a  compensation  equal  pro  rata  to  the  salary  of  the 
surrogate;  or,  in  a  county  where  the  county  judge  is  also  surro- 
gate, to  the  salary  of  the  county  judge.  The  amount  of  his 
compensation  must  be  audited  and  paid  in  like  manner  as  the 
salary  of  the  surrogate,  or  of  the  county  judge,  as  the  case  may 
be.  Where  an  officer  of  the  county  performs  the  duties  of  the 
surrogate  with  respect  to  a  particular  matter  wherein  the  sur- 
rogate is  disqualified  or  precluded  from  acting,  the  supervisors 
of  the  county,  or  board  of  aldermen,  must  allow  him  a  'v^mpensa- 
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tion  equal  pro  rata  to  the  salary  of  the  surrogate  to  be  audited 
and  collected  in  the  sauit;  manner. 

Former   S    2403,    amended   and   renambered  by  L.    1914,    ch.   443,   In   effect 
Sopt.    1.    1914. 
Original  Source. —  Substitute  for  L.   1871,   cb.  85&,   |  8. 

9  2486.   [Am'dy  1914.]     Boolu  to  be  Icept  bjr  mmoirate. 

Each  surrogate  must  provide  and  keep  the  following  books: 

1-  A  record-book  of  wills,  in  which  must  be  recorded,  at  length, 
every  will  required  by  law  to  be  recorded  in  his  office  and  the 
decree  admitting  it  to  probate. 

2.  A  record-book  of  letters  testanioutary,  letters  of  adminis- 
tration and  letters  of  guardianship,  in  which  must  be  recorded 
all  such  letters  issued  out  of  his  court. 

3i  A  record-book  in  which  must  be  recorded  every  decree 
whereby  the  account  of  an  executor,  administrator,  testamentary 
trusty,  or  guardian  is  settled. 

4.  A  book  containing  a  minute  of  every  paper  filed,  or  other 
proceeding  taken,  relating  to  the  disposition  of  the  real  property 
of  a  decedent,  and  a  record  of  every  order  or  decree  made  there- 
upon; with  a  memorandum  of  every  report  made,  and  other 
proceeding  taken,  founded  upon  a  decree  for  such  a  disposition. 

5.  A'  hook  -containing  a  minute  or  record  of  every  decree  or 
order,  the  record  of  which  is  not  required  by  this  section  to  be 
kept  elsewhere;  together  with  a  memorandum  of  each  execution 
issued,  and  of  the  satisfaction  of  each  decree  recorded  therein. 

h,  A  book  in  which  must  be  recorded,  upon  the  application 
of  any  person,  all  instruments  acknowledged,  or  proved,  and 
duly  certified,  settling  estates  or  accounts  or  assigning,  mort- 
gaging, charging  or  releasing  any  interest  in  any  estate  or  fund. 

7.  A  book  known  as  the  Court  and  Trust  Fund  Register. 

8.  A  book  in  which  all  bonds  and  undertakings  filed  in  his 
court  must  be  recorded. 

The  expense  of  providing  the  books  required  by  law  to  be 
kept  and  used  by  the  surrogate  is  a  county  charge,  and  such 
books  must  be  open  at  all  reasonable  times  to  the  inspection  of 
any  person. 

Former  i  2498,  amended  and  remmbered  by  L.  1914,  cb.  443,  in  effect 
Sept.  1,   1914. 

Original  Source.— B.  S.,  pt.  8,  ch.  2,  tit.  1,  8  7;  pt.  2,  ch.  6,  tit.  4, 
'S  60;  Ut.  2,  §  57,  and  L.  1837,  cb.  460,  {{  2,  3. 

9  2487.  [Am'd,  1914.]  Book*  to  be  Indexed  $  notation  on 
BBkWkrgin   as   to   certain   decreen. 

To  each  of  the  books  kept  as  prescribed  in  the  last  section 

most  be  attached  an  alphabetical  iudex  referring  to  the  page  of 

the  book  where  each  subject  may  be  found.     The  surrogate  may 

keep  two  or  more  books  for  a  further  division  of  the   subjects 

specified  in  either  subdivision  of  the  last  section;  in  which  case  . 

lie  must  keep  a  separate  index  to  each  set  of  books.     Each  de- 

c-ree   or   judgment   affecting   a   will,   its   probate   or   construction, 

r>r   revoking   or   otherwise   affecting  letters   testamentary,    letters 

r>f   administratin,   or   letters   of  guardianship,   or  suspending;   or 

removing    a    testamentary    trustefc     or    modifying    or    otherwise 

affecting  any  other  decree,  must  *je  plainly  noted  at  the  end  or 

the  margin  of  the  record  of  the  will,  letters,  or  orig'  v'  decree, 
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with   a  reference  to   the  book   and  page  where  the  subsequent 
decree  is  recorded. 

Former  |  2400,  amended  and  renumbered  by  L.  1014,  cb.  443,  la  effect 
Sept.  1,   1014. 

Original  Source.—  R.  S.,  pt.  2,  ch.  6,  tit.  2.  9  57;  tit.  8,  {  eO;  pt.  3, 
cb.  2,  tit.   1.  S  7,  and  L.  1837,  cb.   460,   ((  2  and  3. 

t  2488.  [Am'dy  1898,  1914.]  Paper*  and  book*  to  be  pre- 
served and  bonda  filed. 

The  surrogate  must  carefully  file  and  preserve  in  his  ofBce  every 
deposition,  affidavit,  petition,  report,  account,  voucher,  or  other 
paper  relating  to  any  proceeding  in  his  court  and  deliver  to  his 
successor  all  the  papers  and  books  kept  by  him,  except  that 
vouchers  may  be  returned  to  the  accounting  party  after  two 
years,  or  destroyed  after  five  years  from  the  date  of  the  decree 
which  allowed  the  payments  represented  by  them. 

Former  i  2500.  as  amcndod  by  L.  1803.  cb.  686,  amended  and  renumbered 
by  L.   1014,   ch.   443,   In  effect   Sept.    1,   1014. 

Original  Source. —  B.  8.,  pt.  3,  ch.  2,  tit.  1,  I  8 ;  pt  2,  cb.  0,  tit  4.  §  18, 
last  clause. 

I  2489  [Am'd,  1914.]  ISIThat  paper*  to  be  transmitted  to 
secretary  of  state  or  state  comptroller  $  expenses  thereof* 

A  surrogate  who  admits  to  probate  the  will  of  a  person  who 
was  not  a  resident  of  the  state  at  the  time  of  his  death,  or  granti 
original  or  ancillary  letters  testamentary  upon  such  a  will,  or 
original  or  ancillary  letters  of  administration  upon  the  estate  of 
such  a  person,  must,  within  ten  days  thereafter,  transmit  to  the 
secretary  of  state,  to  be  filed  in  his  office,  a  certified  copy  of  the 
will  or  letters. 

The  surrogate  must,  within  ten  days  after  granting  letters  of 
administration  to  a  county  treasurer,  transmit  to  the  state  comp' 
troller  a  certified  copy  of  such  letters. 

Former  {  2503,  amended  and  renumbered  by  L.  1014,  ch.  443,  In  effect 
Sept.    1.    1014. 

OMglnal  Source. —  B.   S.,   pt.  2,   cb.   6,   tit.   2,   ^  50. 

t  2490.  [Am*dy  1909,  1914.]  Incidental  powers  of  the  smr- 
roarate. 

A  surrogate,  in  or  out  of  court,  as  the  case  requires,  has  power: 

1.  To  issue  citations  and  other  process  authorized  by  law  to 
parties,  in  any  matter  within  the  jurisdiction  of  his  court;  and, , 
in  a  case  prescribed  by  law,  to  compel  the  attendance  of  a  party. 

2.  To  adjourn,  from  time  to  time,  a  hearing  or  other  proceed- 
ing in  his  court:  and  where  all  persons  who  are  necessary  parties 
have  not  been  cited  or  notified,  and  citation  or  notice  has  not  been 
waived  by  appearance  or  otherwise,  it  is  his  duty,  before  proceed- 
ing further,  so  to  adjourn  the  same,  and  to  issue  a  supplemental 
citation,  or  require  the  petitioner  to  give  an  additional  notice,  as 
may  be  necessary. 

3.  To  issue,  under  the  seal  of  the  court,  a  sul)poena  requirin^f 
the  attendance  of  a  witness,  or  of  a  person,  residing  or  being  in 
any  part  of  the  state,  for  examination  as  to  any  matter  or  sub- 
ject about  which  it  is  necessary  or  proper  for  the  surrogate  to 
inquire  in  order  that  he  may  properly  perform  any  duty  imposed 
upon  him  by  law;  or  a  subpoena  duces  tecum  requiring  such 
attendance  and  the  production  of  a  book  or  paper  material  to 
an  inquiry  pending  in  the  court. 
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4.  To  enjoin  by  order,  an  executor,  administrator,  testa- 
mentary trustee  or  guardian,  to  whom  a  citation  or  other  process 
has  been  duly  issued  from  his  court,  from  acting  as  such  until  the 
further  order  of  the  court. 

5.  To  require,  by  order,  an  executor,  administrator,  testamen- 
tary trustee,  or  guardian  subject  to  the  jurisdiction  of  his  court, 
to  perform  any  duty  imposed  upon  him  by  statute,  or  by  the  sur- 
rogate's court,  under  authority  of  a  statute. 

ik  To  open,  vacate,  modify,  or  set  aside,  or  to  enter  as  of  a 
former  time,  a  decree  or  order  of  his  court;  or  to  grant  a  new  trial 
or  a  new  hearing  for  fraud,  newly  discovered  evidence,  clerical 
error,  or  other  sufficient  cause.  The  powers  conferred  b^  this 
subdivision  must  be  exercised  only  in  a  like  case,  and  in  the 
same  manner,  as  a  court  of  record  and  of  general  jurisdiction 
exercises  the  same  powers. 

7.  To  punish  any  person  for  a  contempt  of  his  court,  civil  or 
criminal,  in  any  case  where  it  is  expressly  prescribed  by  law  that 
a  court  of  record  may  punish  a  person  for  a  similar  contempt,  and 
in  like  manner. 

8.  Subject  to  the  provisions  of  law  relating  to  the  disqualifica- 
tion of  a  judge  in  certain  cases,  to  complete  any  unfinished  busi- 
ness pending  before  his  predecessor  in  the  ofiQce,  including  proofs, 
accountings  and  examinations. 

9.  To  complete  and  certify  and  sign  in  his  own  name,  adding 
to  his  signature  the  date  of  so  doing,  all  records  or  papers  left 
uncompleted  or  unsigned  by  any  of  his  predecessors. 

10.  To  exemplify  and  certify  transcripts  of  all  records  of  his 
court,  or  other  papers  remaining  therein. 

11.  With  respect  to  any  matter  not  expressly  provided  for  in 
the  foregoing  subdivisions  of  this  section,  to  proceed,  in  all  mat- 
ters subject  to  the  cognizance  of  his  court,  according  to  the  course 
and  practice  of  a  court  having  by  the  common  law  jurisdiction 
of  such  matters,  except  as  otherwise  prescribed  by  statute;  and 
to  exercise  such  incidental  powers  as  are  necessary  to  carry  into 
eflfect  the  powers  expressly  conferred. 

12.  A  surrogate  has  power  to  administer  oaths,  to  take  affi- 
davits and  the  proof  and  acknowledgment  of  di'cds  and  all  other 
Instruments  in  writing,  and  certify  the  same  with  the  same  force 
nnd  effect  as  if  taken  and  certified  by  a  county  judge;  and  in  any 
proceeding  of  which  he  has  jurisdiction,  he  may  administer  oaths, 
take  affidavits,  testimony  and  depositions,  and  certify  the  same 
at  any  place  within  the  state  of  New  York,  with  the  same  force 
and  effect  as  if  taken  in  his  county. 

Former    f    2481.    aa    amemled    by    L.    1909,    ch.    65,    amended   and    renum- 
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ARTICI^    SECOND. 

The  officers  of  the  surrogates  court;  their  appointment ^  powers^ 

duties,  salaries  and  fees. 

Section  2491.  Clerk    and    deputy    clerk    of    mirrogate's    court,    and    clerks   Id 
Kurrogate's   office ;    appointment ;    salary. 

2492.  Chief  clerk  of  surrogate's  court  of  Kings  county ;   compensatloo 

of  clerks  and  officers. 

2493.  Appointment   of   court   officers  and    attendants. 

2494.  Interprt>u>r8  In  surrogate's  court  of   Kings  county. 

2495.  Steuograplier  for  surrogtite's  courts  In  New   York,   Kings,  Erie, 

Wt'stcheKter  and  Queens  counties. 

2496.  Id. ;  in  other  ci^unties. 

2497.  Duty  of  stenographer. 

2498.  How   minutes  of  testimony  authenticated  and   bound. 

2499.  Fees   for  copying   or   recording   papers. 

2300.   Fei'S  of  stenographer  acting  or  taking  testlmoay  in  surrogate's 
court. 

2501.  ExiienMes  of  surrogate  or  clerk. 

2502.  Clerk   of  surrogate's   court;   deputy  clerk   of  surrogate's  coort; 

their  powers. 
2603.  Clerk   to  keep  court  and  trust  fund  register. 


i  2401.  [Added,  1914$  ftm'd,  191*7,  1918.]  Clerk  and 
<le|iatT  clerk  of  Horroflrate'a  court,  and  clerkii  in  anrro- 
Orate's  oflloe;  appointment;  salary. 

By  a  written  order  filed  and  recorded  in  his  office,  which  he 
may  in  like  manner  revoke  at  pleasure,  a  surrogate  may  appoint 
a  clerk  of  the  surrogate's  court,  and  in  any  county  containing  a 
city  of  the  second  class,  and  in  the  counties  of  Monroe  and  Brie 
the  surrogate  may  also  appoint  a  deputy  clerk  of  said  court  and 
in  the  counties  of  Chautauqua  and  Cattaraugus,  the  8urro#:ate 
may  designate  one  of  his  clerks  to  act  as  deputy  clerk  of  snid 
court. 

Each  surrogate  may  appoint,  and  at  pleasure  remove,  as  many 
other  clerks  for  his  office,  to  be  paid  by  the  county,  as  the  bonrd 
of  supervisors  of  his  county,  or  in  the  city  of  New  York  the  board 
of  alderiueu,  authorize  him  so  to  appoint. 

The  board  of  supervisors  or,  in  the  counties  embraced  within 
the  city  of  New  York,  the  board  of  aldermen,  as  the  ca.*«e  requires, 
must  fix  the  compensation  of  the  clerk  or  clerks  appointed  under 
tills  section:  and  may  authorize  them,  or  either  of  them,  to 
receive,  for  their  or  his  own  use,  nny  legal  fees  permitted  to  bo 
charged  by  law.  A  surrogate  may  appoint,  .and  at  plensnre 
remove,  as  many  additional  clerks  to  be  paid  by  him  as  he  thinks 
proper. 

Added  by  L.  1914.  ch.  448;  am'd  by  L.  1917,  ch.  47:  L.  1W8,  ch.  510,  In 
effect  Sopt.   1,   1918.     See   former  II   2.'>08.  2509. 

I  2492.  [Added,  1911,  and  Rennm.,  1914.]  Chief  clerk 
of  anrrofirate*ii  court  of  Klnarn.  county  |  contpenaatlon  of 
clerks  and  olRcers. 

The  surrogate  of  the  county  of  Kings  may  appoint  a  chief 
clerk  of  the  court  and  office  of  such  surrogate,  who  shall  hold 
office  for  five  years,  unless  sooner  removed  by  the  surrogate  for 
cause,  after  trial,  upon  charts  iluly  served  upon  him  and  an 
opportunity  to  be  heard  and  (U'fend.  Whenever  a  vacancy  exists 
for  any  cause  in  such  office,  the  surrogate  shall  appoint  a  person 
*o  fill  such  office  for  the  full   term  of  five  years.     Such  chief 

024 


p.  18, 1. 1,  a.  2  COURT  OFFICERS.  {§  2493-94 

clerk  shall,  before  entering?  upon  the  performance  of  his  duties, 
take  the  constitutional  oath  of  office  and  shall  file  the  same  with 
the  county  clerk  of  Kings  county,  together  with  a  bond  in  the 
sum  of  ten  thousand  dollars,  with  sureties  approved  by  the  sur- 
rogate, conditioned  for  the  faithful  performance  of  his  duties  as 
such  chief  clerk.  Such  chief  clerk  shall  perform  such  duties  as 
now  pertain  to  the  office  of  chief  clerk  and  clerk  of  the  surro- 
gate's court  in  such  county,  and  such  other  duties  as  the  surro- 
gate may  from  time  to  time  by  rule  of  the  court  or  otherwise 
impose  upon  him.  The  compensation  of  such  chief  clerk  and  of 
the  other  clerks  and  officers  of  the  court  and  office  of  such  surro- 
gate shall,  notwithstanding  any  other  provision  of  law,  be  fixed 
by  the  said  surrogate,  and  the  same  shall  be  a  county  charge. 
The  compensation  of  the  chief  clerk  shall  not  be  decreased  dur- 
ing his  term  of  office. 

Fbrmer  {  2500a.  as  added  by  L.  1911,  ch.  688,  rennmberad  by  L.  1014, 
cl»  443,   in  effect  Sept  1,  1914. 

S  2483.  [Added,  1014;  am'd,  1916,  1917.]  Appointment  of 
court   omcem  and  attendants. 

The  surrogate  of  Kings  county  may  appoint,  and  at  pleasure 
remove,  all  attendants,  messengers  and  court  officers  in  his  court, 
who  must  attend,  from  day  to  day,  the  terms  and  sittings  of  the 
i-ourt  to  preserve  order,  and  to  perform  whatever  services  may 
be  required  of  him  by  the  surrogate. 

The  surrogates  of  Erie,  Bronx,  Queens  and  Richmond  counties 
may  severally  appoint,  and  at  pleasure  remove,  as  many  attend- 
ants, mes^ngers  and  court  officers  in  their  courts,  to  be  paid  by 
the  county,  as  the  board  of  suiwrvisors,  of  Erie  county  or  the 
board  of  estimate  and  apportionment  of  the  city  of  New  York, 
respectively,  authorize  them  so  to  appoint.  The  court  officer  or 
officers  so  appointed  shall  possess  all  the  powers  of  officers  desig- 
nated by  sheriffs  to  attend  upon  courts,  and  shall  perform  what- 
ever services  may  be  required  by  the  surrogate. 

The  surrogate  of  any  other  county  may  appoint,  and  at  pleasure 
remove,  one  or  more  court  officers  to  attend  his  court  ancl  to  per- 
form such  duties  in  respect  thereto  as  the  said  surrogate  may 
prpsoribe,  who  shall  be  paid  by  the  county  treasurer  upon  the 
certificate  of  the  surrogate,  such  compensation  as  may  be  fixed 
and  determined  by  the  board  of  supervisors  of  said  county.  8uch 
utfic*ers  shall  also  have  all  the  powers  of  officers  designated  by 
sheriffs  to  attend  upon  courts  of  record. 

Added   by  I4.    1914.   ch.   443;  am*d  by  L.   1915,   cb.   &46,   U    1917.   ch.  879, 
In    effect   Sept.   1.    1917. 

I  2494.     [Added.  1909 1  am'dy  1914.]     Interpreter*  In  anrrb* 
irnte's  conrt  of  Kinira  oonnty. 

The  surrogate  of  Kings  county  must  from  time  to  time  appoint 
ancl  may  at  pleasure  remove  an  interpreter  to  be  attached  to 
the  surrogates  court  of  said  county.  Such  interpreter  shall 
receive  a  salary  of  eighteen  hundred  dollars  per  annum  to  be 
paid  by  the  comptroller  of  the  city  of  New  York,  in  monthly  in- 
stalments, and  shall,  before  entering  upon  his  duties,  file  in  the 
office  of  the  clerk  of  the  county  of  Kings  the  constitutional  oath 
of  office  in  which  there  shall  also  be  incorporated  language  to 
ffie  effect  that  he  will  fully  and  correctly  interpret  and  translate 
t^ac'h  question  propounded  throngh  him  to  a  witness  and  each 
ansi^'er  thereto  in  said  courts.     The  compensation  for  the  above 
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Interpreter  to  be  taken  out  of  the  amount  appropriated  for  the 
support  of  the  said  surrogate's  court,  or  from  any  other  con- 
tingent city  fund. 

Former    |    2OT3-a,    eh    addcnl    J)y    L.    1909,    ch.    65,    amended    and   reimm- 
bered  by  L.  1914,  ch.  443,  In  effect  Sept.  1,   1914. 
Original  Source.— Code  Civ.   Pro.,   f  360. 

t  2496«  [Added,  1914.]  Stenoirrapher  for  aiirroffate'B 
eoorta  In  Nemr  York,  Klnars,  EIrle,  Albany^  'Westchenter  a>d 
Queens  counties. 

The  surrogate  of  each  of  the  counties  of  New  York,  Kings, 
Queens,  Erie,  Albany  and  Westchester  must  appoint,  and  may, 
for  cause,  remove,  a  stenographer  for  his  court. 

In  the  counties  of  New  York  and  Kings  such  stenographers 
shall  receive  a  salary  fixed  by  law,  to  be  paid  as  the  salaries  of 
clerks  in  the  surrogate's  office  are  paid. 

In  the  counties  of  Erie,  Albany,  Westchester  and  Queens  the 
salary  of  said  stenographer  shall  be  fixed  by  the  board  of  supe^ 
v'sors,  or  by  the  board  of  estimate  and  apportionment,  as  the  case 
may  be,  and  the  payment  of  such  salary  shall  be  provided  for  by 
buch  board  in  the  same  manner  as  other  county  salaries  are  paid. 

Added  by  L.  1914,  cb.  44S,  in  effect  September  1,  1914.    See  former  |  2512. 

(  2496.  [Am'd,  1898,  1896,  190SB,  1908,  1904,  190B,  ISOSi 
1909y  1910,  1914,  191B,  191N.]     Idem.     In  other  counties. 

The  surrogate  of  each  county,  except  New  York,  Kings,  Bronx, 
Albany,  Westchester^  Hamilton,  Queens,  Richmond,  and  Erie 
may,  in  his  discretion,  appoint,  and  at  pleasure  remove,  a 
stenographer  for  his  court,  who,  except  in  Sullivan  county, 
shall  receive  a  salary*  to  be  fixed  by  such  surrogate,  not  exceed- 
ing in  counties  having  a  population  less  than  thirty  thousand, 
eight  hundred  dollars  per  annum;  in  counties  having  a  population 
of  thirty  thousand  and  not  more  than  fifty  thousand,  not  exceed- 
ing one  thousand  dollars  per  annum,  and  in  counties  having  a 
population  exceeding  fifty  thousand,  not  exceeding  twelve  hundred 
abllars  per  annum,  except  that  in  Madison  county  or  in  countiea 
in  which  are  located  cities  of  the  second  class,  or  in  countie§ 
in  which  are  located  three  cities  of  the  third  class,  such  ^lary 
shall  not  exceed  eighteen  hundred  dollars  per  annum;  and  in  any 
county  wholly  containing  a  city  of  the  first  class,  such  salaries 
shall  not  exceed  two  thousand  dollars  per  annum.  The  popula- 
tion of  the  several  counties  shall  be  determined  by  the  last  pre- 
ceding census.  If  a  regular  stenographer  is  appointed  in  Sullivan 
county,  his  salary  shall  be  five  hundred  dollars  per  annum.  The 
board  of  supervisors  shall  provide  for  the  payment  of  such  salary 
in  the  same  manner  as  other  county  salaries  are  paid.  When  not 
actually  engaged  in  the  discharge  of  his  duties  as  stenographer, 
he  shall  perform  such  clerical  duties  in  connection  with  the  surro- 
gate's court  as  the  surrogate  directs.  In  counties  wherein  the 
surrogate  is  also  county  judge,  the  stenographer  so  appointed  shall 
be  the  stenographer  of  the  county  court,  and  shall  perform  the 
duties  pertaining  to  a  stenographer  of  the  county  court  without 
additional  compensation.  In  counties  where,  for  any  cause,  a 
regular  stenographer  for  his  court  has  not  been  appointed,  w 
provided  by  this  section,  the  surrogate  may.  in  individual  pr€>ceed- 
ings  requiring  the  services  of  a  stenographer,  appoint  a  stenog- 
rapher who  shall  be  paid  a  reasonable  compensation,  certified  by 
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the  surrogate  in  every  case  in  which  he  takes  notes  of  testimony, 
from  the  estate  or  matter  in  which  such  services  are  rendered. 

When  the  regular  stenographer  appointed  under  this  or  the 
last  section  is  sick,  absent,  on  his  vacation,  or  unable  to  act  for 
other  good  cause,  the  surrogate  may  designate  a  stenographer  to 
act  temporarily  in  his  place,  who  shall  be  paid  by  the  county  a 
reasonable  compensation  certified  by  the  surrogate. 

Former  i  2513,  as  amended  by  L.  1893,  ch.  «86,  L.  1896,  ch.  248.  L.  1902, 
ch.  265,  L.  1908,  ch.  470,  L.  1904,  ch.  59,  U  1905,  ch.  570,  L.  1906, 
ch.  226.  U  1909.  ch.  270,  L.  1910.  ch.  705,  amended  and  renumbered  by 
L.  1914,  ch.  443:  am'd  by  L.  1915,  ch.  221;  L.  1918,  ch.  171,  in  effect 
Apr.  10,   1918. 

Original    Source. —  The    first    two    sentences    are    from    L.    1871,    ch.    874, 

at    If    •. 

I  2497.    [Am'dy   1914.]      Vnty  of  stenoirrRpher. 

The  stenographer  of  a  surrogate's  court  must,  under  the  direc- 
tion of  the  surrogate,  take  full  stenographic  notes  of  all  proceed- 
ings, in  which  oral  proofs  are  given,  except  where  the  surrogate 
otherwise  directs.  The  testimony  must  be  legibly  written  out  at 
length  by  him,  from  his  notes  when  required  by  the  surrogate; 
and  the  minutes  thereof  as  so  written  out,  must,  after  being 
authenticated,  as  prescribed  in  the  next  section,  be  filed  in  the 
surrogate's  office,  and  in  all  cases  his  stenographic  books  must  be 
so  filed  and  remain  in  the  surrogate's  office  five  years. 

Former   |   2541,   amended   and  rennmbered  by  L.    1914,   ch.   443,    in   eflTect 
Sept.   1.   1914. 
Original  Source. —  L.   1871,   ch.  874.    i  1,  in  part;  Gode  of  Proe.   |  266. 

I  2498.  [Am'd,  1881,  1914*1  How  mlnntes  of  testlmonr 
AatJhentlcated  and  bound. 

The  minutes  of  testimony  written  out  as  prescribed  in  the  last 
iiection,  or  taken  by  the  surrogate,  or  under  his  direction,  while  the 
witness  is  testifying,  must,  before  oeing  filed,  be  authenticated  by 
the  signature  of  the  stenographer,  referee,  the  surrogate  or  the 
clerk  of  the  surrogate's  court,  as  the  case  may  be,  to  the  effect 
that    they   are  correct. 

The  minutes  of  testimony  written  out  by  the  stenographer  must 
be  bound,  at  the  expense  of  the  county,  in  volumes  of  convenient 
size  and  shape,  indorsed  '*  Stenographic  minutes,"  and  numbered 
consecutively. 

FeOTner  If  2542  and  2543,  the  first  as  amended  by  L.  i881.  ch.  535, 
amended  and  renumbered  by  I>.   1914,  ch.  443,  In  effect  Sept.   1,    1914. 

Ori^nal  Source.— L.  1877,  ch.  206,  f|  1,  3,  In  part,  and  part  of  f  2; 
Code   of  Proc.,  |  256. 

f  2499.   [Addedt    1914.]    Fees    for    copFiniT    or    Tecordlngr 


The  clerk  of  the  surrogate's  court  may  charge  and  receive  to  the 
use  of  the  county  the  following  fees,  except  that  where  the  board 
of  supervisors  or  board  of  aldermen  have  allowed  him  to  receive 
fees  for  his  own  use  the  same  may  be  received  and  retained  by 
eaid   elerk: 

J,    for  furnishing  a  transcript  of  a  decree  to  be  filed  in  the 
faiinty    clerk's  office,  fifty  cents. 

2.    IPoT  making  a  copy  of  the  proceedings  and  evidence  in  any 
nia.tter,  six  cents  per  folio. 
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3.  For  recording  agreements  settling  estates  of-  accounts,  re- 
leases, assignments,  or  mortgages  of,  or  liens  upon  any  interest  in 
an  estate  or  fund;  wills  probated  in  another  county  or  state,  and 
the  papers  required  to  be  recorded  therewith,  ten  cents  for  each 
folio. 

4.  For  a  certificate,  other  than  a  certificate  that  a  paper,  for 
the  copying  of  which  he  is  entitled  to  a  fee,  is  a  copy,  twenty-fitc 
cents. 

5.  For  making  and  certifying  a  copy  of  a  will,  or  paper  on  file 
or  recorded  in  such  office,  ten  cents  for  each  folio. 

6.  For  comparing  and  certifying  that  a  paper  is  a  copy  of  a 
record  or  paper  on  file,  twenty-five  cents  and  five  cents  for  each 
folio;  and  for  comparing  and  certifying  a  case  on  appeal  where 
printed  copies  thereof  are  presented  by  any  party  to  any  proceed- 
ing, one  cent  for  each  folio. 

7.  For  recording  the  official  bond  or  undertaking  of  an  exec- 
utor, administrator,  guardian  or  trustee,  ton  cents  a  folio,  except 
that  where  the  clerk  receives  a  salary  as  full  compensation  for  his 
services  no  fee  shall  be  charged  for  such  recording. 

The  board  of  supervisors,  or  board  of  aldermen,  may  fix  a  dif- 
ferent rate  of  compensation,  and  may  require  the  clerk  to  keep  an 
account  of  all  such  fees  and  make  report  thereof  whenever  re- 
quested by  such  board. 

On  the  appointment  of^a  guardian,  if  it  appears  that  the  appli- 
cation is  made  for  the  purpose  of  enabling  the  minor  to  receive 
bounty,  arrears  of  pay  or  prize  money,  or  pension  due,  or  other 
dues  or  gratuity  from  the  federal  or  state  government,  for  the 
services  of  the  parents  or  brother  of  such  minor  in  the  military  or 
naval  service  of  the  United  States,  no  fees  shall  be  charged  or 
received. 

Added  by  L.  1914,  ch.  443,  In  effect  Sept.  1,  1914.     See  former  I  2S01 

t  2500.  [Added,  1914.]  Fees  of  stenoffrapker  acting  or 
taklnflT  testimony  In  anrrograte's  court. 

A  stenographer,  appointed  or  acting  pursuant  to  sections  24©6 
and  2497  of  this  act,  may  charge  and  receive  a  sum  not  exceeding 
six  cents  per  folio  for  furnishing  a  copy  of  the  minutes,  proceed- 
ings and  testimony  taken  in  surrogate  s  court  to  any  person  who 
applies  for  the  same. 

Added  by  L.  1914,  ch.  443,  in  effect  Sept.  1,  1914. 

S  2501.     [Added,  1914.]    E3zpenfie«  of  mnwoKBte  or  elerk. 

Where,  upon  the  application  of  any  party,  the  .surrogate,  or  the 
clerk  of  the  surrogate  s  court,  goes  to  a  place  other  than  the  sur- 
rogate's office,  or  the  court  room  where  surrogate's  court  Is  regu- 
larly held,  in  order  to  take  testimony,  he  shall  be  paid  by  such 
party  his  actual  and  necessary  expenses. 

Added  by  L.   1914,  ch.  443,  in  effect  Sept.   1,   1914. 

S  2502.  [Am'd,  1892,  1894,  190O,  1908,  1905,  1906,  1907f 
lOOH,  ]»00,  1018.  1014,  1016,  1917.]  Clerk  off  iiarroiKate's 
court  I   depaty  elerk   of  anrroarate's   court  |   tltelr   powers. 

The  clerk  and  deputy  clerk  of  the  surrogate's  court  may  sev- 
erally exercise,  concurrently  with  the  surrogate,  the  following 
powers  of  the  surrogate: 
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1.  He  may  certify  and  sign  as  cJerk  of  the  court,  or  as  deputy 
olt-rk  of  the  court,  as  the  case  may  be,  any  of  the  records  of  the 
court,  and  the  records  and  papers  specified  in  subdivision  nine  of 
section  2490  of  this  chapter. 

2.  He  may  issue  any  citation,  subpoena  or  other  mandate  to 
which  a  party  is  entitled  as  of  course,  either  unconditionally  or  on 
the  filing  of  any  paper;  and  may  sign,  as  clerk  of  the  court,  or  as 
deputy  clerk  of  the  court,  as  the  case  may  be,  and  affix  the  seal 
of  the  court  to  any  letters  or  mandate  issued  from  the  court. 

3.  He  may  certify  in  the  manner  prescribed  by  chapter  nine 
of  this  act,  a  copy  of  any  paper,  required  or  permitted  by  law  to 
be  filed  or  recorded  in  the  surrogate's  office, 

4.  He  may  adjourn  to  a  definite  time,  not  exceeding  thirty  days, 
any  matter,  when  the  surrogate  is  absent  from  his  office  or  un- 
able, by  reason  of  other  engagements,  to  attend  to  the  same. 

5.  He  may  administer  oaths,  take  affidavits  and  the  proof  and 
acknowledgment  of  deeds  and  all  other  instruments  in  writing 
and  certify  the  same  with  the  same  force  and  effect  as  if  taken 
aud  certified  by  the  county  judge;  and  in  anj  proceeding  of  which 
the  court  has  jurisdiction,  he  may  administer  oaths,  take  affi- 
davits, testimony  and  depositions,  and  certify  the  same  at  any 
place  within  the  state  of  New  lork,  with  the  same  force  and 
effect  as  if  taken  in  his  county. 

6.  The  clerk  of  the  surrogate's  court  of  each  of  the  counties  of 
Kings,  Bronx,  Queens  and  New  York  may,  with  the  approval  of 
the  surrogate  or  surrogates  of  his  county,  authorize  or  deputize 
one  or  more  of  the  other  clerks,  employed  in  the  surrogate's  office 
of  his  county,  to  sign  his  nam€\  and  exercise  such  of  the  other 
powers  conferred  upon  him  by  this  section,  as  he  shall  designate. 
The  surrogate  may  prohibit  the  clerk  and  deputy  clerk,  or  either 
ot  them,  from  exercising  any  powers  specified  in  this  subdivision, 
but  the  prohibition  does  not  affect  the  validity  of  any  act  of  the 
clerk  or  deputy  clerk  done  in  disregard  of  the  prohibition. 

7.  The  clerk  or  deputy  clerk  or  other  person  employed  in  any 
capacity  in  a  surrogate's  office,  shall  not  act  as  appraiser,  as  at- 
torney or  counsel,  or  as  referee,  or  special  guardian,  in  any  matter 
before  the  surrogate. 

8.  The  clerk  and  deputy  clerk  of  the  surrogate's  coi^rt,  and  in 
the  county  of  Kings  two  other  clerks  and  in  the  counties  of 
Bronx,  Queens  and  Westchester  one  other  clerk,  to  be  designated 
by  the  surrogate,  in  addition  .o  the  powers  above  enumerated  may 
exercise,  concurrently  with  the  surrogate  of  the  county,  the 
power  to  take  the  proof  of  a  will,  unless  demand  be  made  for 
an  oral  examination  or  cross  examination  of  the  subscribing 
witnesses,  or  objections  to  such  probate  are  pending. 

Former  II  2S00  and  2510,  as  amended  l)y  !».  1893.  ch.  686.  L.  1894,  ch.  211, 
Xt  1900  ch.  67)1,  L.  1903.  ch.  42.  L.  1905,  ch.  615,  L.  1906.  ch.  95,  L.  1907, 
ch.  209,  L.  1JK)8,  ch.  103.  L.  1913,  ch.  439,  amended  and  renumbered  by 
Ja.  1014.  ch.  443,  and  amended  by  L.  1915,  ch.  61;  L.  1917,  ch.  10.  In  effect 
Sept.    1.   1917. 

Or1|rt nal  Source  of  |  2509. —  The  amendment  of  1893  consolidated  former 
f  g  ZnCfO  and  2511.  Former  {  2509  was  derived  from  U  1863,  ch.  302,  |  9; 
r^.  1873,  ch.  3:  L.  1874,  ch.  456;  L.  1877.  ch.  206.  |  3:  L.  1877.  ch.  274. 
f f  1,  2.  3.  Former  I  2511  was  derived  from  I...  1873.  ch.  225,  laat  clause 
ot  %  J.  Subd.  7.  added  by  the  amendment  of  1009  was  derived  from  I*.  1889, 
cfi  aaO,  I  3.  ad  amended  by  L.  1895.  ch.  544.  |  3.  and  L.  1908.  ch.  185.  |  2. 
Orf j^fiul  flource  of  |  2510.—  Substituted  for  former  |  2510  by  the  amend- 
ot  1883,  In  conformity  with  L.   1885,  ch.  367. 
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6  2508.  [Addedy  1914.]    Clerk  to  keep  court  and  tnmt  fvnd 
regrlater. 

Whenever  there  shall  be  filed  in  the  office  of  the  surrogate  any 
decree  or  order  of  the  surrogate  or  of  the  surrogate's  court  direct- 
ing the  deposit  of  money,  either  actually  in  the  hands  of  some  per- 
son or  persons  or  thereafter  arising  from  the  sale  of  real  estate 
described  in  any  such  decree  or  order,  with  the  county  treasurer  of 
his  county,  or  with  the  chamberlain  of  the  city  of  New  York,  or 
upon  the  filing  in  the  said  surrogate's  office  of  any  treasurer's  or 
chamberlain's  receipt  stating  that  a  sum  of  money  has  been  de- 
posited with  such  treasurer  or  chamberlain,  in  accordance  with  a 
decree  or  order  of  any  such  surrogate's  court  the  clerk  of  the  sor- 
rogute's  court  shall  enter  in  the  court  and  trust  fund  register,  the 
title  of  the  proceeding,  or  the  name  of  the  estate  in  which  such  de- 
cree or  order  was  made,  together  with  a  statement  of  the  amoiuit 
so  deposited,  or  ordered  to  be  deposited,  if  said  decree  or  order 
contains  the  amount  of  same,  and  the  name  of  the  person  or  per- 
sons, if  any,  to  whom  said  money  is  ordered  to  be  paid,  and  the 
date  of  the  filing  of  the  same  or  of  such  receipt  as  herein  men- 
tioned. 

Added  by  L.   1914,    cb.   443.   In  effect  Sept   1,   1914. 
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article:  third. 

The  eurrogat^a  court  and  its  general  juriadiotion, 

m 

Sec.    2504.  Sarrogate*8  conrt;  when  to  be  open;  times  and  places  of  holding 
court. 

2505.  When  and  where  conrt  held  by  county  Judge;   proceedings  where 

county  Judge   is  also  surrogate. 

2506.  Terms  of  surrogates*   courts  in   New  York  county  and   powers  of 

surrogates. 

2507.  Proc<?edingB   In  supreme   court   regulated. 

2508.  Idem;   transfer  of  proceedings   to  surrogate's  court. 

2509.  Proceedings,    et    cetera,    of    acting    surrogates,    where    and    how 

recorded. 

2510.  General    Jurisdiction    of   surrogate's    court. 

2511.  Jurisdiction  of  persons;  when  and  how  obtained. 

2512.  Jurisdiction  of  subject  matter;  objection  to  defect  in  record. 

2513.  Presumption  of  Jurisdiction. 

2514.  Effect  of  exercise  of  JurlsdictlOD. 

2515.  ExcIuslTe  Jurisdiction. 

2516.  Concurrent  Jurisdiction  of  two  or  more  surrogates. 

2517.  Jurisdiction,  how  affected  by  locality  of  debts. 

S  2604.  [Added,  1914.]  Sarroarate's  court |  'wben  to  be 
opened;  time*  and  place*  of  boldlnar  court. 

The  surrogate's  court  is  always  open  for  the  transaction  of  any 
business  within  its  powers  and  jurisdiction. 

The  surrogate  may,  from  time  to  time,  appoint,  and  may  alter, 
the  times  and  places  of  holding  said  court  for  the  transaction  of 
any  business  which  may  come  before  it.  The  surrogate  may  sign 
orders,  decrees,  letters  testamentary,  of  administration  and  of 
guardianship,  and  approTe  bonds  wherever  he  may  be  at  any  time. 

Added  by   L.   1914.   ch.  443,   In  effect  Sept.   1,   1914.     See  former  fi  2504. 

S  2SOff.  [Am'd,  1914.]  "Wben  and  wbere  court  beld  by 
eountT  Judare.  Proceedlnars  irbere  county  Judge  Is  alno 
anrroarate. 

The 'surrogate's  court,  in  a  county  where  the  county  judge  is 
also  surrogate,  may  be  held  at  the  time  and  place  at  which  the 
county  court  is  held;  and  the  jury  in  attendance  may  constitute 
the  jury  for  the  trial  of  any  issue  arising  in  the  surrogate's  court. 

Former  fi   2506,   amended  and   renumtiered  by  L.    1914,  ch.  443,   in  effect 
Sept.    1,   1914. 

Original  Source.— L.  1847,   ch.  280,   |  82,  In  part. 

i    2606.    [Am'd,    1898,    1899,    1914.]     Terms    off    «urroir&te'ii 
coorts   In   Neiv  York  county  and   powers  off  surroarates. 

The  surrogates  of  the  county  of  New  York,  from  time  to 
time  must  appoint  and  may  alter  the  times  of  holding  terms  of 
that  court  for  the  trial  of  probate  proceedings  and  for  the  hear- 
ini^  of  motions  and  other  chamber  business.  They  must  pre- 
#»c'r'ibe  the  duration  of  such  term.s,  and^  assign  the  surrogate  to 
preside  and  attend  at  the  terms  so  appointed.  In  case  of  the  in- 
ability of  a  surrogate  of  that  county  to  preside  or  attend,  the 
otlier  surrogate  may  preside  or  attend  in  his  place.    Two  or  more 
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terms  of  the  surrogate's  court  may  be  appointed  to  be  held  at 
the  same  time.  The  term  of  that  court  held  at  the  chambers 
shall  dispose  of  all  business  except  contested  probate  proceed- 
ings; all  contested  probate  proceedings  shall  be  disposed  of  at  tl»e 
trial  term.  An  appointment  must  be  published  in  tVA'o  news- 
papers published  in  the  city  of  New  York  during  or  before  the 
first  week  in  January  in  each  year.  All  the  powers*  conferred 
by  law  ui)on  the  surrogate  of  the  county  of  New  York  may  be 
exercised  by  either  of  the  surrogates  of  the  said  county.  Tliere 
shall  be  published  in  the  official  law  paper  published  in  said 
county,  upon  Monday  of  every  week,  under  the  name  of  tbe 
surrogate  making  the  several  appointments,  a  full  and  true  list 
of  the  names  of  all  appraisers,  transfer  tax  appraisers,  special 
guardians,  referees  and  temporary  administrators,  which  either 
surrogate  shall  have  designated  or  appointed  during  the  preced- 
ing week  together  with  the  names  of  the  proceedings  in  which 
they  were  appointed  and  the  dates  of  said  appointments. 

Former  f  2504.  as  amondpd  by  L.  1893.  eh.  9,  L.  1899,  ch.  605,  amended 
and  renunibertHl  by  U  1914,   ch.  448,  In  effect  Sept.    1,   1914. 

OriRiniil  Source. —  The  first  sentt^nce  was  taken  from  R.  S.,  pt.  3,  ch.  2, 
tit.  1,   f  12,  m  part. 

i  2607.  [Am'd,  180Sy  1014.7  Proceedinflra  In  •npreme  court 
res^uiated. 

In  a  special  proceeding  cognizable  before  a  surrogate,  taken  in 
the  sui)rerae  court,  as  prescribed  in  section  2480  of  this  chapter, 
the  seal  of  the  court  in  which  it  is  taken,  must  be  used,  where 
a  seal  is  necessary.  The  special  proceeding  must  be  entitled 
in  that  court;  and  the  papers  therein  must  be  filed  or  recorded, 
as  the  case  may  be,  and  issues  therein  must  be  tried,  as  in 
an  action  brought  in  that  court.  The  clerk  of  that  court  must 
sign  each  record,  which  is  required  to  be  signed  by  the  surrogate 
or  the  clerk  of  the  surrogate's  court.  The  issuing  of  a  citation 
may  be  directed,  and  any  order  intermediate  the  citation  and  the 
decree  may  be  made  by  a  judge  of  the  court. 

Former  S  2490,  as  .amended  by  L.  1805,  ch.  94G,  amemled  and  renum- 
bereil  by  L.   1914,  ch.  443,  in  effect  Sept.    1,   1914. 

Original  Source. —  Mostly  new.  But  see  references  cited  in  note  to  i 
2478.   ante.  •    • 

S  2508.  [AmMy  1896,  1014.]  Id.;  trnoMfer  of  proceeding* 
to   Murroflrate's  court. 

The  court  may,  at  any  time,  in  its  discretion,  upon  being  satis- 
fied that  the  reason  for  the  exercise  of  its  powers  and  jurisdiction 
has  ceased  to  operate,  make  an  order  to  transfer  to  the  surro- 
gate's court  any  matter  then  pending  before  it.  Such  an  order 
operates  to  transfer  the  same  accordingly.  Immediately  after 
such  a  transfer,  or  after  the  revocation  of  the  order  of  the 
justice  of  the  supreme  court  as  prescribed  in  section  2483,  the 
surrogate  must  cause  entries  to  be  made  in  the  proper  book  in 
his  oftice  referring  to  all  the  papers  filed,  and  orders  entered,  or 
other  proceedings  taken  in  the  supreme  court;  and  he  may  canse 
copies  of  any  of  the  orders  or  papers  to  be  made,  and  recorded 
or  filed  in  his  office,  at  the  expense  of  the  county. 

Fciriner  Ji  2491.  ns  amondeil  by  L.  1895,  ch.  94G,  amended  and  rennin* 
bcr.Kl  by   L.   1914.   ch.   44.%   in  effect  8ept.    1,   1914. 

Original  Source. —  Mostly  new.  But  see  references  cited  Id  note  to  i 
2478,   ante. 
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f  2009.    [Am*d,  1014.]     ProeeedlnflrMy  etc.,  of  acting  aurro- 
gatea,  ^fvhere  and  ho^'  recorded. 

Where  an  act  is  done,  or  a  proceeding  is  taken  by,  before,  or 
by  authority  of,  an  officer,  or  a  person  appointed  by  the  board  of 
supervisors,  or  by  the  board  of  aldermen,  temporarily  acting  as 
surrogate  of  any  county  as  prescribed  in  this  chapter,  the  same 
must  be  recorded,  or  the  proper  minutes  thereof  must  be  entered, 
in  the  books  of  the  sarrogate*s  court,  in  like  manner  as  if  the 
same  were  done  or  taken  by,  before,  or  by  authority  of  the  sur- 
rogate of  the  county;  and  the  officer  or  person  so  acting,  or  the 
clerk  of  the  surrogate's  court,  must  sign  the  certificate  of  pro- 
bate and  any  letters  so  issued,  and  must  certify  the  record 
thereof  in  the  book. 

Fbrmer    f   2494.    amended   and   renambered   by  L.    1914,   ch.   443,   in  effect 
Sept.   1,    1914. 
Original  aoorce.— Mostly  new.     But  see  R.  S.,  pt  2,  ch.   6,   tit.  2,   S  53. 

I  2510.  [Am'dy  1903,  1914.]  General  Jurladictlon  of  aur- 
roirate*4i  eonrt. 

Each  surrogate  must  hold,  within  his  county,  a  court,  which 
has,  in  addition  to  the  powers  conferred  upon  it,  or  upon  the 
surrogate,   by  special  provision  of  law,  jurisdiction,  as  follows: 

To  administer  justice  in  all  matters  relating  to  the  affairs 
of  decedents,  and  upon  the  return  of  any  process  to  try  and 
determine  all  questions,  legal  or  equitable,  arising  between  any 
or  all  of  the  parties  to  any  proceeding,  or  between  any  party 
and  any  other  person  having  any  claim  or  interest  therein  who 
voluntarily  appears  in  such  proceeding,  or  is  brought  in  by  sup- 
plemental citation,  as  to  any  and  all  matters  necessary  to  be 
determined  in  order  to  make  a  full,  equitable  and  complete  dis- 
position of  the  matter  by  such  order  or  decree  as  justice  requires. 

And  in  the  cases  and  in  the  manner  prescribed  by  statute: 

1.  To  take  the  proof  of  wills;  to  admit  wills  to  probate;  and 
to  take  and  revoke  probate  of  heirship. 

2.  To  grant  and  revoke  letters  testamentary  and  letters  of 
administration,  and  to  appoint  a  successor  in  place  of  a  person 
whose  letters  have  been  revoked. 

3.  To  direct  and  control  the  conduct,  and  settle  the  accounts, 
of  executors,  administrators,  and  testamentary  trustees;  to  re- 
move testamentary  trustees,  and  to  appoint  a  successor  in  place 
of  a.  testamentary  trustee. 

4.  To  enforce  the  payment  of  debts  and  legacies;  the  distribu- 
tion of  the  estates  of  decedents;  and  the  payment  or  delivery,  by 
executors,  administrators,  and  testamentary  trustees,  of  money  or 
other  property  in  their  possession,  belonging  to  the  estate  or 
tnnd. 

5.  To  direct  the  disposition  of  real  property,  and  interests  in 
real  property  of  decedents,  and  the  disposition  of  the  proceeds 
thereof. 

6-  To  appoint  and  remove  guardians  for  infants;  to  compel 
the  payment  and. delivery  by  them  of  money  or  other  property 
beJonjBring  to  their  wards;  to  direct  and  control  their  conduct,  and 
settle    their  accounts. 

T-  To  settle  the  accounts  of  a  father,  mother  or  other  rela- 
tive having  the  rights,  powers  and  duties  of  a  guardian  in  socage, 
and  to  compel  the  payment  and  delivery  o£  money  or  other 
property  belonging  to  the  ward. 
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8.  To  determine  the  validity,  construction  or  effect  of  any  dis- 
position of  property  contained  in  any  will  proved  in  his  court, 
whenever  a  special  proceeding  is  brought  for  that  purpose,  or 
whenever  it  is  necessary  to  make  such  determination  as  to  any 
will  in  a  proceeding  ponding  before  him,  or  whenever  any  party 
to  a  proceeding  for  the  probate  of  any  will,  who  is  interested 
thereunder,  demands  such  determination  in  such  proceeding. 

Former  |  2472.  as  amended  by  L.  1903,  ch.  407,  amended  and  rennmbend 
by  L.    1914,   ch.   443,   In  effect  Sept.    1,    1914. 

Original  Source.— R.  8.,  pt.  3,  ch.  2.  tit.  1,  |  1;  pt.  2,  ch.  6,  tit  S. 
art.  3,  f  06,  as  amended  by  L.  1866,  ch.  115;  L.  1867,  ch.  782;  L.  1871, 
ch.   482;    L.    1874,   ch.   267. 

I  2511.  [Addedy  1814.]  Jarlsdiction  of  personal  when  amd 
Ifto^v  obtained. 

The  surrogate's  court,  in  any  proceeding  before  it,  shall  have 
jurisdiction  of  the  following  described  persons: 

1.  The  petitioner. 

2.  Parties  who  have  been  duly  cited,  including  all  those 
described  as  being  persons  belonging  to  a  class,  or  connected  with 
the  decedent,  or  as  interested  in  the  property  or  matter  in  qnes* 
tion,  whether  designated  by  their  full  and  correct  names  or  not. 

3.  Persons  of  full  age  who  have  not  been  judicially  declared  to 
be  incompetent  to  manage  their  affairs. 

a.  Who  shall,  either  before  or  after  the  filing  of  the  petition, 
waive  the  issue  or  service,  or  both,  of  the  citation  by  an  instrn* 
ment  in  writing  signed,  acknowledged,  or  proved  and  duly  cer 
tified. 

b.  AVho,  whether  named  in  the  petition  or  citation  or  not,  shall 
appear  personally  in  court  and  file  written  signed  notice  of 
appearance  acknowledged,  or  proved,  and  duly  certified. 

c.  Who,  whether  named  in  the  petition  or  citation  or  not  shall 
appear  by  attorney  whose  authority  in  writing  to  appear,  so 
signed,  acknowledged,  or  proved,  and  duly  certified,  shall  be  filed. 

Added   by  L.   1914,   ch.   443,   In  effect  Sept.    1,   1914. 

I  2B12.  [Added,  1914.]  JurUdlctlon  of  nubject  matter} 
objection  to  defect  in  record. 

The  surrogate's  court  obtains  jurisdiction  in  every  case  to  make 
a  decree  or  other  determination  by  the  existence  of  the  jurisdic- 
tional facts  prescribed  by  statute.  When  the  decree  or  other 
determination  fails  to  recite  the  existence  or  proof  of  a  juris- 
dictional fact,  and  such  fact  actually  existed;. or  when  any  party 
has  flailed  to  take  any  intermediate  proceeding  required  by  law 
to  be  taken,  an  objection  to  such  decree  or  determination  based 
thereon  is  available  only  upon  appeal,  and  the  surrogate's  court 
may,  in  its  discretion,  allow  such  a  defect  to  be  supplied  by 
amendment. 

Added  by  L.  1914.  ch.  443,  in  effect  Sept.  1,  1914.  See  former  I  2474. 
originally  revised  from  L.  18G8,  ch.  200,  S  1;  L.  1870,  cb.  358,  I  1: 
L.   1872.   ch.  92. 

I  2.513.   [Am*d,   1910,   1814.]    Preanrnptlon   of   JurlBdletloa. 

Where  the  jurisdiction  of  a  surrogate's  court  to  make,  a  decree 
or  other  dctorminnticni,  is  drawn  in  question  collaterally,  the 
jurisdlctiou  is  presumptively,   and,   in  the  absence  of  fraud  or 
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S  2B509.    [Am'd,  1014.]     Proceedlnvs,  etc.,  of  acting  •nrro- 
aratea,  ivhere  and  how  recorded. 

Where  an  act  is  done,  or  a  proceeding  is  taken  by,  before,  or 
by  authority  of,  an  officer,  or  a  person  appointed  by  the  board  of 
supervisors,  or  by  the  board  of  aldermen,  temporarily  acting  as 
surrogate  of  any  county  as  prescribed  in  this  chapter,  the  same 
must  be  recorded,  or  the  proper  minutes  thereof  must  be  entered, 
in  the  books  of  the  surrogate's  court,  in  like  manner  as  if  the 
same  were  done  or  taken  by,  before,  or  by  authority  of  the  sur- 
rogate of  the  county;  and  the  officer  or  person  so  acting,  or  the 
clerk  of  the  surrogate's  court,  must  sign  the  certificate  of  pro- 
bate and  any  letters  so  issued,  and  must  certify  the  record 
thereof  in  the  book. 

Former   f   2494,    amended   and   renumbered   by  L.    1914,   cb.   443,   in  effect 
Sept.    1,    1914. 
Original  Source. —  Mostly  new.     But  see  R.  S.,  pt.  2,  ch.  6.   tit.  2,   S  63. 

i  2510.  [Am*d,  1903,  1914.]  General  Jurisdiction  of  sar- 
rograte'-a  court. 

Each  surrogate  must  hold,  within  his  county,  a  court,  which 
has,  in  addition  to  the  powers  conferred  upon  it,  or  upon  the 
surrogate,   by  special  provision  of  law,  jurisdiction,  as  follows: 

To  administer  justice  in  all  matters  relating  to  the  affairs 
of  decedents,  and  upon  the  return  of  any  process  to  try  and 
determine  all  questions,  legal  or  equitable,  arising  between  any 
or  all  of  the  parties  to  any  proceeding,  or  between  any  party 
and  any  other  person  having  any  claim  or  interest  therein  who 
voluntarily  appears  in  such  proceeding,  or  is  brought  in  by  sup- 
plemental citation,  as  to  any  and  all  matters  necessary  to  be 
determined  in  order  to  make  a  full,  equitable  and  complete  dis- 
position of  the  matter  by  such  order  or  decree  as  justice  requires. 

And  in  the  cases  and  in  the  manner  proscribed  by  statute: 

1.  To  take  the  proof  of  wills;  to  admit  wills  to  probate;  and 
to  take  and  revoke  probate  of  heirship. 

2.  To  grant  and  revoke  letters  testamentary  and  letters  of 
administration,  and  to  appoint  a  successor  in  place  of  a  person 
whose  letters  have  been  revoked. 

.3.  To  direct  and  control  the  conduct,  and  settle  the  accounts, 
of  executors,  administrators,  and  testamentary  trustees;  to  re- 
move testamentary  trustees,  and  to  appoint  a  successor  in  place 
of  a  testamentary  trustee. 

4.  To  enforce  the  payment  of  debts  and  legacies;  the  distribu- 
tion of  the  estates  of  decedents;  and  the  payment  or  delivery,  by 
executors,  administrators,  and  testamentary  trustees,  of  mon(*y  or 
other  property  in  their  possession,  belonging  to  the  estate  or 
fund. 

5.  To  direct  the  disposition  of  real  property,  and  interests  in 
real  property  of  decedents,  and  the  disposition  of  the  proceeds 
thereof. 

6.  To  appoint  and  remove  guardians  for  infants;  to  compel 
the  payment  and. delivery  by  them  of  money  or  other  property 
belonging  to  their  wards;  to  direct  and  control  their  conduct,  and 
settle  their  accounts. 

7.  To  settle  the  accounts  of  a  father,  mother  or  other  rela- 
tive having  the  rights,  powers  and  duties  of  a  guardian  in  socage, 
and  to  compel  the  payment  and  delivery  o£  money  or  other 
property  belonging  to  the  ward. 
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i  2616.    [RennniM   1914.]      Concurrent  Jai'lsdletlon    of  two 
or   more    iiarrofirateM. 

Where  personal  property  of  the  decedent  is  within,  or  comes 
into,  two  or  more  counties,  under  the  circumstances  specified  ia 
subdivision  thiid  of  the  last  section;  or  real  property  of  the  dece 
dent  is  situated  in  two  or  more  counties,  under  the  ci  ream  stances 
specified  in  subdivision  fourth^f  the  last  section;  the  surrogates' 
courts  of  those  counties  have  concurrent"  jurisdiction,  exclusive  << 
every  other  surrogate's  court,  to  take  the  proof  of  the  will  lod ; 
grant  letters  testamentary  thereupon,  or  to  grant  letters  of  admin- 
istration, as  the  case  requires.  But  where  a  petition  for  prohare 
of  a  will,  or  for  letters  pf  administration,  has  been  duly  filed  ii' 
either  of  the  courts  so  possessing  concurrent  jurisdiction,  the  jnris- 
diction  of  that  court  excludes  that  of  the  other. 

Former  f  2477.  renumbered  by  L.   1914,  cb.  44S,  in  effect  Sept.    1.  1914. 
Original  Source.— R.  S..  pt.  2,  cb.   6,   tit.  2,   f  24. 

I  2617.    [Renum.,     1814.]     Jurisdiction,    how     afr««te4    kfi 
locality  of  debts. 

For  the  purpose  of  conferring  jurisdiction  upon  a  surrog«te1i 
court,  a  debt  owing  to  a  decedent  by  a  resident  of  the  state  tl 
regarded  as  personal  property  situated  within  the  county  wbeitj 
the  debtor,  or  either  of  two  or  more  joint  debtors,  resides;  and  Ai 
debt  owing  to  him  by  a  domestic  corporation  is  regarded  as  p«f*j 
sonal  property  situated  within  the  county  where  the  principdy 
office  of  the  corporation  is  situated.  But  the  foregoing  provisi^ 
does  not  apply  to  a  debt  evidenced  by  a  bond,  promissory  note. 
other  instrument  for  the  payment  of  money  only,  in  terms  nei 
able,  or  payable  to  the  bearer  or  holder.  Such  a  debt,  irhether  tl 
debtor  is  a  resident  or  a  non-resident  of  the  state,  or  a  foreign  «f 
a  domestic  government,  state,  county,  public  officer,  a»soeiatio% 
or  corporation,  is,  for  the  purpose  of  so  conferring  jurisdictkit 
regarded  as  personal  property  at  the  place  where  the  bond,  nolft 
or  other  instrument  is,  either  within  or  without  the  state. 

Formor  f  2478,  renumbered  by  L.  1D14,  cb.  448,  in  effect  Sept.    1,  1S14. 
Original  Source. —  New. 
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TITIiE  n. 

Special  prooeedlngB;  pleadings,  process  and  Its  service;  appear- 
ance; trial  by  court  or  Jury;  taking  and  preserving  testi- 
mony; orders  and  decrees,  their  effect  and  enforcement. 
Letters,  their  requisites,  effect,  Issae  and  revocation.  Bonds, 
their  requisites,  approval,  prosecution  and  discharge. 
Sureties,  their  rights  and  obligations. 

Article  1.  Special    proceedings,    how    begun:    pleadlngn   and    process;    serTice 
of  citation  and  other  process,   and  proof  thereof. 

2.  Appearance,     appointment    of    xpeeial    guardian;     conHoUdatlon    of 

prooefMllngH.        Reference',    trial,    deolslod,    pxc^ptloos  and    testi- 
mony.     Orders   and  decrees,    effect   and   enforcement;  docketing, 
discharging  and  staying. 

3.  Letters,    their   reqoisites,    priority   and   authority;    how,  when   and 

to  whom  granted ;    revocation.      Removal   of  trustee. 

4.  Bonds  and  undertaiclngK.   approval,    recording,   prosecution   and  dis- 

charge; sureties,  their  release,  rights  and  obligations. 

ARTICLE    FIRST. 

Special  proceedings^  how  begun;  pleadings  and  process;  service 
of  citation  and  other  process,  and  proof  thereof. 

Sec.    2518.  Proceeding   conunenced   by   petition;    statute   of   limitations. 

2519.  Written   pleadings   required. 

2520.  Veriflcation  ther»»of. 

2521    General  contents  of  petition. 

2522!  ProceHs;  bow  executed  and  returnable. 

2523.  General  contents  of  citation. 

2524.  General  contents  of  citation ;  persons  constituting  a  clasR ;  persons 

unlcnown  or  whose  names  or  parts  of  names  are  unlinown. 

2525.  Citation;  how  served  within  state. 

2526.  Service    iM>rsonalIy    without    the    state,    or    by    publication;    when 

ordered. 
2S27    Application   for  order   permitting  service  by  publication ;    or   per- 
sonally  without  the  state. 

2528.  Order,   when  and  how  made:  contents  thereof. 

2529.  When  service  of  citation  shall  be  made;  manner  of  service  with- 

out the  state  or  by  putdication. 

2530.  Id. :    upon    infant,    et    cetera ;    additional    requirement    in    certain 

cases. 

2531.  PnKif  of  service  of  citation,  subpoena,  et  cetera. 

2532.  Publication  of  citation,  et  cetera. 

§  2R18   [Am'd,  1914.]    Proceeding:  oommenoed  l>r  petition  $ 
■tmtnte   of   llmltatlonn. 

Every  proceeding  in  surrogate's  court  shall  be  commenced  by 
the  filing  of  a  petition.  In  any  case  where  the  time  in  which  to 
be|?in  such  proceeding  is  limited,  a  citation  or  an  order  to  show 
c-uii.st».  on  such  petition  munt,  within  sixty  days  thereafter,  be 
iMHtied  and  be  served,  as  prescrilied  in  this  chapter  upon  the 
a<l verse  party,  or  upon  one  of  two  or  more  adverse  parties,  who 
are  jointly  liable,  or  otherwise  united  in  interest;  or  within  the 
same  time,  the  first  publication  thereof  must  lie  made  pursuant 
to    au  order  made  as  prescribed  in  this  chapter. 

Former  |   2.M7,    amended   and   renumbered   by   L.    1914,   cb.   443,    in   effect 
S^f»t.    1.    1UI4. 

Original  Source. —  New. 
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§  2.110.    [Am'd,   1014.]      l%>itten    iilendiuirii   reciulred. 

All  petitions,  answers,  and  objections  shall  contain  a  plain  and 
concise  statement  of  the  facts  constituting  the  claim,  objection 
or  defence,  and  a  demand  for  the  decree,  order,  or  other  relief, 
to  which  the  party  supposes  himself  to  be  entitled,  and  shall  be 
duly  Torified.  The  aurrojrate  may  require  that  a  copy  thereof 
be  served  tipoo  any  person  interested  in  saoh  mannM-  as  lie  may 
direct.  A  party  who  fails  to  comply  with  such  requirement 
may  be  treated  as  a  party  in  default. 

Former  fi  2o3S,   amended  and  renombered  by  U   1914,   dl.  448,  In  effect 
Sept.    1,    1914. 

Opigliml   Source. —  New. 

§  2520.   [Am'd,  1914.]    Terlfleatlom  thereoC 

The  proTisions  of  sections  523,  524,  525  and  526  of  this  act 
app^y  to  a  verification  made  pursuant  to  this  chapter,  and  to 
the  petiti(m  or  other  paper  so  verified,  where  they  can  be  so 
applied  in  substance,  without  regard  to  the  form  of  the 
proceeding. 

Former   |   25S4.    amended   and   rennmbered  by   L.    1914,    eb.   443,   in  effect 
Sept.   1.   1914. 
Orl^nal   Source. —  New. 

9  2S21.   [Added,    1914.]    OeuerAl   eoatent*   of  ]»e«ftlMi. 

A  petition  must  substantially  set  forth: 

1.  The  title  of  the  proceeding,  the  name  and  residence  of  tlie 
person  to  whose  estate  or  fnnd  the  proceeding  relates,  and  the 
nam^e  and   residence  of  the   petitioner. 

2.  The  facts  uiK)n  which  the  jurisdiction  of  the  court  depends 
to  entertain  the  application  and  grant  the  relief  a»ked  for. 

3.  So  far  as  they  can  be  ascertaim^d  with  due  diligence,  the 
names  and  post-office  addresses  of  all  the  perHons  interested  in 
the  proceeding  who  are  required  to  be  cited  upon  the  application, 
or  concerning  whom  the  court  is  required  to  have  information: 
and  if  the  name  or  po8t-office  addreag  of  any  of  such  persons 
is  unknown,  the  facts  which  show  what  effort  lian  been  made 
to  ascertain  the  same. 

4.  That  there  are  no  other  persons  than  those  mentioned  Inter- 
ested in  the  application  or  proi'eeding. 

5.  A  request  for  the  relief  or  action  of  the  court  to  which  the 
petitioner  deems  himself  entitled. 

Before  any  process  shall  be  issued  on  a  petition  the  petitioner 
may  be  required  to  show  by  his  petition  or  otherwise  the  following 
matters: 

If  any  person  named  be  an  infant  there  shall  Ik?  set  forth: 

a.  His  age,  and  whether  or  not  he  has  a  general  or  testamen- 
tary guardian. 

b.  Whether  or  not  hi<^  father,  or  if  he  be  dead,  his  mother  ia 
living,  giving  the  name  and  post-otfice  address  of  such  persoD. 

c.  'ITio  person  with  whom  such  infant  residen  and  his  post-otBce 
address. 

If  any  person  named  be  an  adjudged,  or  an  alleged^  incompeteiit 
there  shall  be  .set  forth: 

a.  The  name  and  post-oflBce  addresR  of  the  coninittee,  if  any, 
and  the  name  and  post-office  address  of  the  person  or  institution 
having  the  care  or  custody  of  such  incompetent. 
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b.  The  facts  rpgrnrdiiiff  his  incompetency,  nnd  the  name  and 
po8t*otfice  address  of  a  relative  or  friend  having  an  interest  in  his 
welfare. 

If  anj'  of  sueh  persons  be  inclnded  in  a  class,  and  his  name  bo 
unknown  there  shall  be  set  forth: 

The  names  and  po»t-offlce  addresses  of  those  persons  of  the  class 
who  are  known,  and  a  general  description  of  all  otlier  i)erB<)ns  be- 
longing to  such  class,  showing  their  connection  with  the  decedent 
or  fund  and  their  Interest  in  the  property  or  matter  in  qnestion. 

If  any  of  such  persons  be  unknown  or  his  name  be  unknown 
there  shall  he  set  forth: 

A  general  dewrlptiou  of  such  person  showing  his  connection 
with  the  decedent  or  fund,  and  his  Interest  in  the  property  or 
matter  in  <iuestion. 

Added   by  L.    1914,    cb.   443,   In  effect  Sept    1,   1014. 


I  2522.   [Am'd,    1814.]       Proces«|    how    executed    aad    re- 
tnruable. 

Tb«  process  of  the  surrogate's  court  shall  be  a  citation  to  show 
cause,  an  order  to  show  cause,  and  such  other  process  and  man- 
date as  the  surrogate  is  or  shall  be  authorized  by  law  tu  issue 
and  employ  in  the  performance  of  the  duties  imposed  ou  him  and 
in  the  enforcing  of  bis  orders  and  decrees. 

A  citation  or  other  mandate  of  a  surrogate's  court  must,  except 
where  it  is  otherwise  specially  prescribed  by  law,  be  made  re- 
turnable before  the  surrognte's  court  from  which  it  was  issued, 
and  may  be  served  or  executed  in  any  county.  A  warrant  of 
attachment  must  be  directed  to  the  sheriff  of  the  surrogate's 
county,  who  may  execute  it  in  any  county,  and  must  convey  the 
person  arrested  to  the  place  where  it  is  returnable. 

Former   |   2915,   amended   aud  renmubered   by   h,   1914,   eb.   443,   In  effect 
SiiVt.    1.    1U14. 

Original   Source.— L.    ISiU,    ch.   4Q0,    H   66,    67. 

§  252d.   {Added,  1914.]      Oeneral  eontentu  of  eltatlon. 

A  citation  must  substantially  set  forth: 

1.  The  name  iiid  rcsidciKc  of  the  petitioner,  nnd  of  the  per- 
son to  whose  estate  or  fund  the  proceeding  relates. 

2.  The  names  of  all  the  pirsoiis  to  be  cited  who  have  not 
Avaived  its  issue  and  wn-viic,  or  have  not  appeared,  so  far  as 
the  same  can  be  a»ecrtuined. 

3.  The  time  and  |)lace  when  the  citation  is  returnable,  which 
time  must  n.>t  be  more  than  four  mouths  after  the  date  thereoi. 

4.  The  object  of  the  proceeding  in  regard  to  which  the  ptr- 
Sfons  c:l  M  are  reiiuirul  to  show  cause. 

r>.  The  date   when  the  citation  issues. 

6.  It  nuisi  be  attested  iu  lite  name  of  the  surrogate,  and  by 
liic  seal  of  his  court. 

Added  by  h.  1D14.  cb.  443,  in  effect  Sept.  1,  1914.  Soe  former  {  2519, 
orl4flnaUy  derlvi'U  from  h,  1S37,  ch.  4(iO,   |  7. 

S  252^4.  [Added,  101 4. J  General  oontentn  of  citation;  i>or- 
gp«wiii  eonNtltntlnflr  a  elanai  pernoiiN  nnknoivn  or  ^vlione 
nK^^vieii  or  iHirts  of  namea  are  iinkii<»«%'n. 

In  fldditton  to  the  requirements  of  the  Inst  section,  a  citation 
til  list  ftubfitantially  set  forth: 

1.  Where  the  names  of  some  perst)ns  to  be  cited  comprihing 
01     ciat$«  are  unlcnown,   the  naim^  of  those  persons  of  the   class 
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who  arc  kuowii,  and  a  general  drscription  of  all  other  persons 
beionKinK  to  siieh  class,  showing  their  connection  with  the  dece- 
dent and  their  interest  in  the  property  or  matter  in  question. 

2.  "Where  the  persons  to  be  cited  are  unknown,  a  general  dt*- 
scription  of  such  persons  showing  their  connection  with  the 
decedent  and  their  interest  in  the  property  or  matter  in  question. 

In  either  of  said  cases  where  the  petitioner  is  ignorant  of  the 
nan^c  of  a  person  to  be  cited,  he  may  designate  that  person  in 
the  citation  by  a  fictitious  name  or  by  so  much  of  his  name  as  is 
known,  adding  a  description  identifying  the  person  intended. 

3.  In  everj'  case  where  it  appears  that  there  is  no  heir-at-law 
or  next  of  kin.  as  the  case  may  be;  or  that  it  is  not  known 
whether  or  not  there  be  such;  or  when  all  of  the  parties  inter- 
ested are  non-resident  aliens,  the  citation  shall  be  issued  to  the 
attorney -general  of  the  state. 

Added  by   L.    1014,   cb.   443.    In   eflTect.Sept.    1,    1014.     See  former   i   2518, 
originally  derlviHl,  In  part  from  It.  S.,  pt.  2,  eh.  6,  tit.  2,  §  26. 

§  252£6.    [Added,  1914.]     Citation;  hoiv  served  within  Mtate. 

Personal  service  of  a  citation  within  the  state  shall  be  made 
as  follows: 

Upon  an  adult  person,  or.  upon  an  infant  of  the  age  of  four- 
teen years  or  upwards,  by  delivering  a  copy  thereof  to  the  per- 
son to  be  served. 

Upon  an  infant  under  tho  age  of  fourteen  years,  by  delivering 
a  copy  thereof  to  the  infant  in  person,  and  to  his  father,  mother 
or  guardian;  or  if  there  be  none  within  the  state,  or  if  the  infant 
docs  not  reside  with  a  parent,  to  the  person  having  the  care  and 
control  of  him,  or  with  whom  he  resides,  or  in  whose  service  he 
is  empfoyed. 

Upon  a  person  judicially  declared  to  be  incompetent  to  manage 
his  affairs  by  reason  of  lunacy,  idiocy,  or  habitual  drunkenness, 
or  upon  a  corporation  by  delivering  a  copy  thereof  in  the  manner 
prescribed  for  personal  service  of  a  summons  upon  8U<?h  a  per- 
son, or  Upon  a  corporation  in  article  first  of  title  first  of  chapter 
fifth  of  this  act.  Upon  a  public  officer  by  delivering  a  cony 
thereof  to  such  otlicer,  or  to  one  of  his  uuly  constituted  deputres. 

Where  it  appears,  by  affidavit,  to  the  satisfaction  of  the  sur- 
.,gate  from  wh(»s«  court  a  citation  is  issued,  that  proper  and 
diligent  effort  has  been  made  to  serve  it  as  hereinbefore  pre- 
scribed in  this  section  upon  a  resident  of  the  state  whose  plat*© 
of  residence  or  place  of  business  is  known,  and  that  the  person 
to  be  served  caiuiot  be  found  at  his  residence  or  place  of  busi- 
ness, and  cannot  be  elsewhere  served  within  the  state  within  a 
reasonable  time,  or,  if  found,  that  he  evades  service,  so  that  it 
cannot  be  made;  the  surrogate  may  make  an  order  directing  that 
service  thereof  be  made,  as  prescribed  in  section  430  of  this  act; 
and  the  provisions  of  that  section  and  of  section  437  of  this  act, 
relating  to  the  service  of  a  summons,  apply  id  the  service  of  a 
citation,  pursuant  to  an  (jrdiT  made  as  prescribed  in  this  section. 

Where  it  is  necessary  in  any  special  proceeding  to  cite  known 
creditors,  and  it  api)ears  that  the  numl)er  of  creditors  or  pt^rsons 
claiming  to  be  creditors,  residing  within  the  state  of  New  York, 
upon  whom  citation  is  re(|uired  to  be  served,  exceeds  fifty,  service 
thereof  may  be  made  upon  them  by  publication  thereof  in  such 
newspaper  or  newspapers  and  for  such  a  length  of  time  as  shall 
be  fi.xed  by  the  surrogate,  and  by  the  mailing  of  a  copy  of  such 
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citation  to  each  of  them  by  deposit  of  a  copy  thereof  in  the  post- 
office,  properly  enclosed  in  a  postpaid  sealed  wrapper  addressed 
'  to  each  of  the m  at  his  last  known  post-office  address  as  stated  in 
the  order,  at  least  twenty  days  prior  to  the  return  day  thereof. 

Addefl  b7  L.   1914,   cb.  443,  in  effect  Sept.   1,    1914.     See  former   ||  2320 

and  2521. 

f  2526.   [Added,    1914.]       Service    pemonallr    ^Tlthont    the 
state,  or  hy  publication  |  ^vhen  ordered. 

.  The  surrogate  from  whose  court  a  citation  is  issued  may  make 
«n  order  directing  the  service  thereof  personally  without  the 
stiite,  or  by    publication,  in  either  of  the  following  cases: 

1.  ^Vhere  it  is  to  be  served  upon  a  foreign  corporation,  or  upon 
a  person  who  is  not  a  resident  of  the  state. 

2.  Where  the  person  to  be  served  is  a  resident  of-  the  state, 
and  substituted  service  upon  him  cannot  be  authorized  as  pro- 
vided in  H(K.*tion  2525  of  this  chapter. 

3.  Where  it  is  to  be  served  upon  a  party,  or  a  person  required 
to  bo  made  a  party,  whose  name,  or  residence,  cannot  be  ascer- 
tained. 

4.  Where  It  is  to  be  served  upon  one  or  more  unknown  cred- 
itors, next  of  kin,  heirs,  legatees  or  other  persons,  either  indi- 
ridually  or  included  in  a  class,  to  whom  a  citation  has  been 
iirected,  designating  them  by  a  general  description,  as  prescribed 
n  this  chapter. 

Added  bj  I..  1914,  ch.  443,  in  effect  Sept.  1,  1914.  See  former  f|  2522 
jxd  2523. 

I  2S27.  [Added,  1914.]  Application  for  order  permitting 
ervloe  hy  publication  or  personally  ^Ithont  the  state. 

Application  for  an  order  permitting  service  of  a  citation  by 
ub/k-ation  or  personally  without  the  state  of  New  York  must 
e  made  upon  the  petition,  or  upon  an  affidavit,  which  must  set 
>rth  to  the  satisfaction  of  the  surrogate  the  facts^  which  show 
iat  the  case  is  one  of  those  specified  in  section  2526  of  this  chap- 
•r  and  that  the  petitioner  has  used  due  diligeuce  to  ascertain 
le  names  and  post-oliice  addresses  of  the  parties  whose  names 
*  post-office  addresses  are  unknown. 

Added   by  L.   1914,  ch.  443,  In  effect  Sept.   1,   1914. 


§  ZiSiSH.  [Added,  1914|  am*d,  1918.]  Order,  when  and  how 
■.d^;    contents  thereof. 

AVhon  an  ortler,  directing  the  service  of  a  citation  personally 
>th<jiit  the  state,  or  by  publication,  is  made,  if  the  order  author- 
►»«  service  by  publication,  it  must  direct  that  the  citation  be 
rvcH.1  ui)on  the  persons  named  or  described  in  the  order,  by 
blicntiou  of  the  citation  in  two  newspapers,  therein  designated, 
[esK  from  the  petition  or  affidavit  filed  it  appears  that  the  estate 
fund  amounts  to  less  than  five  thousand  dollars,  in  which  case 
[y  one  newspapt^r  shall  be  designated,  for  such  specified  time 
the  Hurrogute  deems  reasonable,  not  less  than  once  in  each  o( 
ir  j^iivcessive  W€»ek.s  and  by  mailing  a  copy  of  such  citation  as 
.viclt*<l  in  section  twenty-five  hundred  nn<l  twenty-nine  of  this 
<gjti*r:  except  that  the  order  may  disiiense  with  sncli  niniling 
»««r>«»ns  whose  names  or  addresses  are  allegiHl  in  the  petition  or 
ilti.vit  to  be  unknown,  or  to  itersons   who   are  alleged   in   the 
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petition  or  affldarit  to  be  within  a  country  with  which  the  United 
States  of  America  is  at  war,  or  to  he  i|i  a  place  with  which  hj 
reason  of  the  existence  of  a  vtate  of  war  tiie  United  States  of 
America  does  not  maintain  postal  comiuujiicatix>u.  The  court 
shall  direct  that  the  citation  be  mailed  on  behalf  of  such  nerscms 
to  such  officer  as  may  have  been  appointed  by  the  president  of 
the  United  States  of  America  to  take  possession  of  the  proiierty 
of  alien  enemies,  at  Washiugtoji,  District  of  Columbia. 

If  the  order  authorize*  perisoiiaJ  a4»rvice  without  the  state  of 
New  York,  it  must  direct  that  service  be  made  upon  the  parties 
named  therein  In  the  manner  prescribed  in  section  twenty-fire 
hundred  and  twenty-nine  of  this  c^hapter. 

The  order  may  unthorize  both  modes  of  service  at  the  option 
of  the  petitioner,  or  may  direct  that  service  be  made  by  «thcr 
mode  without  embodyinjr  the  other.  The  irrantinfr  of  an  order 
for  service  by  publication,  or  personally  \<ithout  the  state,  shall 
not  prevent  the  peraonnl  service  of  such  citation  within  the  state. 

Added  by  L.  1914.  cli.  443;  L.  1918,  eh.  30».  Id  eff«ct  Apr.  23.  1916.  Bet 
former  i  25S4. 

§  2520.  [Added,  1014.]  IVhen  service  of  citation  shall 
be  made  I  ii»aisn«r  «f  service  -n'ltbon^  the  state  or  by  pub- 
ILeatioB. 

Any  person  over  eighteen  years  pf  a^e,  although  a  party  to  the 
special  proceedinK,  may  serve  a  citation. 

Service  of  a  citation  upon  a  resident  of  the  state,  or  iipoo  a 
nonresident  within  the  state,  must  be  made,  if  within  the  eternity 
of  the  surropate,  or  in  an  adjoining  county,  at  least  eight  dtfs 
before  the  return  day  thereof;  and  if  in  any  other  county  of  tw 
state,  at  least  ten  days  before  the  return  day  thereof. 

Service  of  a  citation  personally  without  the  state  of  New  York, 
pursuant  to  an  order  therefor,  must  be  made  in  the  same  manner 
as  is  recinired  by  this  chapter  for  the  personal  service  of  a  cita- 
tion within  the  state,  by  delivering  a  copy  of  such  citatioo,  if 
within  the  United  States  at  least  twenty  days,  and  if  without 
the  United  States  at  least  thirty  days  before  the  return  d«y 
thereof. 

Service  of  citation  by  publication  must  be  made  by  publicatioo 
of  the  citation  as  prescribed  in  such  order,  and  by  the  deposit, 
on  or  before  the  day  of  the  first  publication,  in  a  siiecified  post- 
office,  of  a  copy  of  the  citation,  contained  in  a  securely  cWd 
postpaid  wrapper,  directed  to  the  person  to  be  served,  at  a  plaw 
specified  in  the  order;  and  if  the  person  to  be  served  is  an  infant 
under  the  age  of  fourteen  years,  a  lurther  copy',  likewise  con- 
tained iu  a  securely  closed  postpaid  wrapper  directed  to  the 
father,  or  the  mother,  or  the  guardian,  and  the  person  with  whom 
such  infant  is  sojourning;  unless  by  the  terms  of  the  order  mail- 
ing is  dispensed  with. 

Added  by  h,   IBU.  ob.   44S.   |o  effect  Sopt.   1,   1914.     See  former  If  253S 

I  29!I0.  [AniM,  Ifll  1.1  Id.)  upon  infant,  et  «ateva»  mAAi^ 
tlonal   recialrenient   In   certain   cases. 

Where  a  pi'rsou  rited,  or  to  be  cited,  is  an  infant,  or  where  the 
surrogate  has,  in  his  oninlon,  reasonable  grounds  to  believe,  that 
a  person  vUvd.  or  to  lie  eitrd,  is  an  habitual  drunkard,  or  f^r 
any   cause  mentally   incapable   adequately   to  protect  his  rights, 
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althviigh  hot  judiciaJlj'  declared  to  lie  iiu-oin potent  to  iimiuige  his 
a/fairs,  the  surroi^ate  iiiuy.  in  his  discretion,  with  or  witliout  an 
appikatiou  therefor,  ami  in  the  iutorest  of  that  person,  make  an 
order  requiring  that  a  eapy  of  the  citation  be  delivered,  in  behalf 
of  that  person,  to  a  person  designated  in  the  order  and  that  serv- 
ice of  the  citation  shall  not  be   deemed    complete   until    such 
Mrery. 

Fonwr  I  2327,  toieodtd  llid  NBombeftd   by   L.   iei4,   «h.   443,   In   effect 

ept.  I,  I'Jll 

Origiaal  Source— New. 

;  2531.  lAm*6f  1014,  1010,  lt)17.]      Proof  ot  serrlee  of  a 
bpoejDAf  citation  or  other  process. 

^roof  of  service  of  a  Bubpoena,  citation  or  other  process  issued 

u  a  surrogate's  conrt,  must  be  made  by  the  certificate  of  the 

iff,  when  served  by  him^  and    in    any    other   case   by    the 

fivit  of  tho  person  so  serving  it;  or,  where  the  p(»rson  serve<l 

full  age  and  not  iucompetent,  by  a  written  admissioa  signed 

ffl,  accompanied  with  proof,  by  acknowle<l|rment.  atfldavit  or 

riae,  of  the  ^'entllnenens  of  his  siifnature;   provided,   h:)\v- 

that  where  service  of  a  citation  or  order  to  show  cause  is 

upojj  fl  public  officer  b^  deliveriuK  a  copy  thereof  to  one 

dniy  conatitiited  deputies,  a  written  ndmisfiioM,  siifned  by 

eputy.   flcconjpiiui(fd    with    proof    in    like    manner    of    the 

uoHs  of  such  deputy's  sif^nature  shall  be  mifflcient.     Proof 

cation  and  depoMt  in  a  poat-oiBce  may  be  made  as  pre- 

n  si'ctioD  /our  hundred  nnd  forty-four  of  this  act. 

f  2532,  amended  anil  reiinoiticred   by   L.   1914.   cb.   448.   and  ain'd 

vh.  445;  L.   1917,  ch.  874,  in  effeot  May  2U.   1»17. 
Source.—  R.  S.,  pt.  2,  ch.  2.  tit.  1.  I  9;  L.   1S37.  tb.  460,  I  9. 

fHenam.,     1014.]       Pnblli^atton     of     citation,     et 

proviaion  of  this  chapter,  or  an  order  made  pursuant 
>rov/sion,  directs  the  publication  of  a  citation,  notice, 
K*r,  or  the  service  tliereof  by  publication,  the  pablica- 
'  wade  in  a  newspaper  pubfiabed  in  tho  county.  The 
ay,  a/so,  in  his  discretion,  direct  the  publication 
y  other  ii<>wspiiper  published  in  the  Kame  or  another 
»  deema  proper,  for  the  purpose  of  giving  notice  to 
itendod  to  be  served  or  notifitMl.  If  no  newspaiM^r 
u  fhe  county,  the  citation,  notice  or  other  paper, 
bed  in  th<*  new.spaper  printed  at  Albany,  in  which 
*e  required  by  law  to  be  publisbtHl. 

rBnumborea  tnr  Ij.  1014.  cb.  443.  hi  effect  Sept.  1.  1914. 
—  JL.    1S74,    ch.    437;    and  B.  a.,  pt.  2,  cb.  «.  tit.  4.  I  40. 
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ARTICIiB    SBCOND. 

Appearance;  appointment  of  special  guardian;  consolidation  of 
proceedings.  Reference,  trials  decision,  exceptions  and  te-sii- 
mony.  Orders  and  decrees ^  effect  and  enforcement;  €U>ck€ting, 
discharging  and  staying. 

Sec.  25.13.  Appearance;    how    made   and    effect    thereof. 
2r>A4.  SiMHrlal   guardian;    when   to  be   appointed. 
2535.  ConHoIldation  of  prooeedlngN. 
2530.  Surrogate  may   refer  queMtlons   of  fact. 

2537.  Right  to  trial  by  jury  preserred,  how  waWed. 

2538.  Trial  by  jury, 
25.19.  Trial   by   Jury;   powers   of   surrogate;    motion   to   Ret    aside  rerJl^ 

and   for  new  trial. 
2640.  Jury    in    surrogate's    court;    bow    obtained;    fees    of    jurors    and 
officers. 

2541.  Decision   by   surrogate  after   trial   without  a   jur<^ 

2542.  Exc-epthms    upon    a    trial. 

2543.  Tostimony   of   witness ;    how   taken. 

2544.  Idem ;   by  the  surrogate  of  another  county. 
2545    Bequest,   et   cetera,    does   not   disqualify,    et   cetera,    wltneits. 

2546.  Uncontroverted    allegations   constitute    due    proof. 

2547.  Filing  testimony  taken  out  of  court  by   commiKslon. 
254H.  Definition   of   decree   and   order;    how   order   enforced. 

2549.  Decree  or  order;    when   evidence  of  aftitetM. 

2550.  Force  and  effect  oi  a  decrcr   of  («urr<igate*H  court. 

2551.  Decree  for  money;  how  docketed;  effect,  assignment  and  discharge. 
25.12  Decree:    partial    satisfaction    of. 
2553!  F^nforcomcnt    of   decn^e   by    execution. 

2554.  Idem ;    by    punishment    fur    contempt. 

2555.  Enrwt   snd   contentH  of  decree  revoking  letters. 

2556.  The   last   section   qualifli>d. 

2557.  When    execution    of    deem*    or    order    Is   stayed    by    appeal. 

f  2S33.  [Am'd,  1890,  1»11,  1914,  1917.1  Appearance,  now 
made  and  effect  thereof. 

In  a  surropate^s  court,  a  part.v  of  full  age  may.  unless  he  has 
been  judicially  declarea  to  be  incouuH»tent  t »  manage  his  nflfairs. 
appear  and  prosecute  or  defend  a  special  proceeding  in  person,  or 
by  attorney  regularly  admitted  to  practice  in  the  courts  of  record, 
at  hia  election,  except  in  a  proceeding  to  punish  him  for  contempt. 
or  where  he  is  required  to  api)ear  in  person,  by  special  provision 
of  law.  or  by  a  special  order  of  the  surrogate.  An  appearance 
must  be  evidenced  by  a  notice  of  appearance  signed  bj-  thi»  party 
or  by  his  attorney,  or  in  the  case  of  a  publie  officer,  by  j<arh 
officer  or  a  duly  constituted  deputy  in  the  name  of  such  offii*er. 
and  filed  in  the  surrogate's  court:  and  where  no  citation  has  been 
served  on  the  person  appearing,  such  notice  must  be  slimed  by 
him  and  be  acknowledged  or  proved,  and  duly  certified. 

Former  f  2528,  as  amended  by  I*.  1800.  ch.  570,  and  L.  1911.  eh.  3a>. 
amended  and  renumbered  Uy  L.  1914.  ch.  443;  am'd  by  U  1917.  ch.  673.  in 
effect  May  29.   1917. 

Original    Source.—  L.   1870.    ch.   359,    8   2. 

$  2534.  [Am*d,  1914,  191 S.]  Special  upaardlan;  wlien  to  ke 
appointed. 

Where  a  partv,  who  is  an  infant,  does  not  appear  by  his  fpeneral 
guardian;  ot  where  a  party,  who  is  a  lunatic,  idiot,  or  habitual 
drunkard,  does  nt»t  appear  by  h's  <*ommittee;  or  where  any  party 
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is  HD  Infant,  or  an  hnbitnal  dmnknrd,  op  for  any  cause  is  men- 
tnlly  incapable  adequately  to   protect    his    rights,    althoafirh    not 
judicially  declared  to  be  incompetent  to  manafre  his  affairs,  the 
surrojirate  iiiu«t  appoint  a  competent  and  responsible  person,   to 
appear  as  special  ifoardian  for  that  party.     Where  an  infant  ap- 
pears by  his  general  guardian,    or    where    a    lunatic,    idiot,    or 
habitual  drunkard,  appears  by  his  committee,  the  surrogate  roust 
/n({iiire  into  the  facts,  and  must,  in  like  manner,  appoint  a  special 
/riiardiaii.  it  there  is  any  ground  to  suppose  that  the  interest  of 
the  general  guardian  or  committee  is  adverse  to  that  of  the  in- 
fant,  or  incompetent  person;   or  that   for  any  other  renson,  the 
interests  of  the  latter  require  the  appointment  of  a  special  guar- 
dian.     Where  there  are  unknown    persons,    or    persons    whose 
whereahontH  are  unknown,  the  surrogate  may,  in  his  discretion, 
ipiwint  a  special  guardian  for   such  persons.     A   person   cannot 
te  appointed  such  a  special  guardian  who  is  nominated  by  any 
arty;  but  this  provision  shall  not  preclude  an  infant  over  four- 
•en  years  ot  age  from  nominating  his  own  special  guardian. 
Before  entering  upon  bis  duties   such   special   guardian   shall 
'  his  consent  to  so  act. 

ormer  §  2530,  ameaded  and  renumbered  by  L.  1914,  ch.  443;  amended  by 
1015.  eb.  315,  ia  effect  Sept.  1,   1915. 

igioul  Source.— Suiwtltute  for  U.  S..  pt.  2,  ch.  6,  tit.  4,  8  3,  as 
Hied  by  L.  1837,  ch.  4G0,  {38;  L.  1863,  cb.  362,  f  6,  first  sentence; 
870,  cb.  170.   f  4,  and  L.   1872,   ch.   693,   f  2. 

'S3S.   [Added,  1D14.]      Connolldatlon  of  proceedlniTli. 

any  time  when  two  or  more  proceedings  are  pending  involv- 
wbole,  or  in  part,  the  same  nintters,  the  surrogate  may,  in 

^cn-tion,  consolidate  such  proc(«ediug8  upon  such   terms  as 

ppenr  to  him  to  be  equitable  and  just:  but  without  preju- 
the  power  of  the  surrogate  to  make  any  subsequent  order 

e<*  m  either  or  any  of  them. 

by   U    1914,  oil.  443,  In  efTtct  Sept.  1,  1914. 

.  [Am^a^  1RS1,  1SH7.  1A89,  1805,  lHft9,  lfK>S,  11114.] 
fe    nMSky   ret^r    qaeiitloDH   of  fact, 

pecial  proceeding  other  than  one  instituted  for  probate 

and  subject  to  the  right  of  trial  by  jury  of  any  ques- 

ct,   the  .surrogate  may,  in  his  discretion,  appoint  a  ref- 

ke  and   report   to   the  surrogate  the  evidence  upon  the 

pan  n   Hpwitic  question  of  fact;  to  examine  an  account 

■o   hear   and   determine  all  questions,  arising  upon  the 

nf  such  an  aecount,  which  the  surrogate  has  power  to 

ami    tit    make    a    report   thereon,   jjubject,   however,   to 

I    or    nicxlificatioii   by  the  surrogate.      But   no   referee 

an    aoc'Oiiiit    rt»ndered,   whether  intermediate  or  final, 

mil    def ermine    all  questions  arising   upon   the  settle- 

fi    nn    a  ceo  nut,    shall   be  apiminted,   where   the  estate 

n<yt    exee<*d   one  thou.sand  dollars  in  value,  or  in  any 

»e   item   or   items  in  such  account  to  which  objections 

ide    do    not    aKKregate  ni<»re  than   two  hundrefl   dol- 

referc»e    Iiuh    the  .same  power,  and  is  entitled  to  the 

utioii    as    n    r€»feree  appointed  by  the  supreme  court 

f    an   iKsue    of   fact  in  an  action;  and  the  provisions 

>lieiil>!t»   to   a    reference  by  the  supreme  court,  apply 

\iiud€^    aw    i)r<»Mcribe<l  in  this  section,  so  far  as  they 

ill    Bubtftunee  without  regard  to  the  form  of  pro- 
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(M^pdiiijr.  Tho  RuiTORflto  of  the  county  of  New  York  may,  on  the 
written  consent  of  nil  pnrticH  appeannff  in  a  probate  case,  ap- 
point a  referee,  or  may,  in  his  discretion,  direct  an  assiRtaot  to 
talie  and  report  the  testimony,  but  without  authority  to  pass 
upon  the  issnefl  involved  therein.  Unices  a  referee's  report  is 
passed  upon  and  confirmed,  approved,  modified  or  Rejected  by  a 
surrogate  within  ninety  days  after  it  haa  been  submitted  to  him, 
it  shall  be  deemed  to*  have  been  confirmed  aa  of  course  and  a 
decree  to  that  effect  may  l)e  entered  by  any  party  interested  in 
the  proceeding  upon  two  days'    notice. 

Former  S  2.>4G,  as  amendod  by  L.  1881,  ch.  535:  I,.  1887,  ch.  TOl;  L 
1KS9,  ch.  nOG:  Ia  18nr».  ch.  790:  L.  1890.  ch.  (W7:  L.  1908.  ch.  128,  amended 
and   reuuiubrrcd   by   L.    1014,   ch.   448.   in  effect  Bept.    1,    1914. 

Urifflnal  Source.— U  1S7U,  cb.  859,  f  0,  and  R.  B..  pt.  2,  cli.  6.  tit 
3.  !  &(. 

%  2S87.  [  Added,  1914.1  Rlgrht  to  trial  by  Jurr  preaerred. 
lio¥V  ^%-alved. 

Whenever  in  any  proceeding  in  the  surrogate**  canrt^  the  order 
or  decree  of  the  court  will  determine  any  itisue  or  fact  as  to 
which  any  party  has  a  ri^jht  of  trial  by  jury  in  any  court,  mich 
trial  shall  be  deemed  to  be  waived,  unlesa  auch  party,  personally, 
or  through  his  attorney,  Ruardinn,  committee,  or  special  guardian 
appears  and  seasonably  demands  the  same,  in  which  case  such 
trial  shall  be  had  according  to  the  practice  of  such  court.  And 
whenever  such  trial  is  demanded,  the  same  may  be  waived  in  any 
of  the  modes  prescribed  with  respect  to  the  trial  of  an  action  in 
section  lUOU  of  this  act. 

Addwl  by  L.  1914,  ch.  443,  In"  effect  Sept.  1.   1914. 

I  2S38.    CAm*d,  1805,  1910,  1914,  1015.]     Tflal  by  Jlti^r* 

In  any  proceeding  in  which  any  controverted  question  of  fact 
arises,  of  which  any  party  has  constitutional  right  of  trial  hv 
jury,  and  in  any  proceediux  for  the  probate  of  a  will  in  trhicn 
any  controvert*'d  question  of  fact  arises,  the  surrogate  must  make 
an  order  directing  the  trial  by  jury  of  such  contnjverted  queatiuu 
of  fact,  if  any  party  appearing  in  such  proceeding  seasonably  de- 
mands the  same,  and  in  any  i)roceeding  in  w*hich  any  controverted 
tiuesti(jn  of  fa<t  arises,  of  which  auy  party  has,  or  has  not, 
constitutional  right  of  tri«il  by  jury,  the  surrogate  may,  in  his 
discretion,  make  such  order  without  such  demand.  The  surrogate 
in  such  order  must  direct  that  such  trial  be  had  either  before 
himself  and  a  jury,  or  at  a  trial  term  of  tlie  supreme  court  to 
be  held  within  the  county,  or  in  the  county  court  of  the  county. 
Either  of  the  surrogates  of  the  county  of  New  York  may,  in 
his  discretion,  make  an  order  transferring  to  the  supreme  court 
any  sjKcial  proceeding  for  the  probate  of  a  will  pending  in  said 
county.  If  the  truil  shall  nc^t  take  place  in  the  surrogate's  court 
the  order  must  .state  distinctly  and  plainly  each  question  of  fact 
to  b(4  tried,  and  shall  be  the  only  authority  necessary  for  the 
trial  of  such  question.  The  verdict,  if  not  set  aside  by  the  jud^ 
before  wh<mi  the  question  is  tried,  shall  be  certified  to  the  surro- 
gate's court  by  the  clerk  of  the  court  in  which  the  trial  took 
place,  and  shall  be  conclusive  exceiJt  upon  api»eal. 

Formor  H  2517,  ns  nmcnfled  l»y  L.  1S95.  oh.  948.  ami  h.  1910,  ch'.  STfi, 
atii<'tiili><l  siiiil  reiniiulM>r(*(>  h.v  I^.  1914.  ch.  443;  umendiHl  by  L.  1915,  ch.  275, 
in    encHt    April    13,    1915. 

OrlK'lnal  Source. —  U.  S.,  pt.  2,  ch,  6,  tit. '4,  I  11,  la  nart:  L.  184T,  cfc. 
9«0,    I  4C. 
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S  2589.  [Added,  1914.]     Trial    hy    Jnrri    power    of    snr- 
iQ$Mte}  motion  to  let  ailde   vevdAct   and  tor  neur  trial. 

The  suTTogite  has  jnrisdiction  to  conduct  a  tria'  by  jury  in 

any  arne  in  nhioh  be  is  permitted  or  required  by  this  act  to  order 

meh  tml  and  in  any  case  where  he  shall  conduct  such  trial  the 

Sime  BhRll  be  bad  before  the  surrogate  and  a  jury,  and  the  trial 

shaii  proceed  in  the  same  manner  as  if  such  trial  were  had  in  the 

mpreme  court  at  a  trial  term  thereof  held  in  and  for  the  county 

of  such  surrogate. 

The  proTi.sions  of  this  act  relating  to  trial  by  the  court  and 
a  jury,  or  to  a  motiou  for  aew  trial,  shall  apply  to  surrogates' 
coorts  and  to  the  proceedings  therein  so  far  as  they  can  be  ap- 
plied  to  the  substance  and  subject-matter  of  such  proc^eedings 
without  regard  to  form,  but  the  surrogate  shall  have  no  power 
0  set  aside  a  verdict  or  to  grant  a  motion  for  a  new  trial  in  any 
iroceeding  in  which  the  trial  took  place  in  a  court  other  than  the 
irrogate^s  court. 

idded  by  L.  Wli,  cb,  m,  1b  effect  Sept.   1,   1914. 

S^i-W.  [Added,  1014.]     Jury  In    narroarate'a   conrt)   hoiT 
Allied;  teen  ot  jurors  and  officer*. 

he  surrogate  may  at  any  time  order  the  drawing  of  a  jury 
service  in  surrogate's  court,  upon  reasonable  notice  to  the 
es  who  have  appeared,  stating  the  day,  hour  and  place  of 
draiving. 

•  the  purpose  of  procuring  the  drawing  and  attendance  of 
'.  the  surrogate  shall  have  all  the  powers  of  a  justice  of 
preme  court  .specified  in  sections  527  and  528  of  the  Judi- 
iMW  and  in  sections  1171  and  1172  of  the  Code  of  Civil 
ure;  and  the  clerk  of  the  county  of  the  surrogate  shall, 
ceiring  the  order  of  the  surrogate,  perform  such  duties  in 

thereto  aa  he  is  required  to  perform  under  a  like  order 
tiee  of  the  supreme  court  as  spec^ificd  in  such  sections. 
jury  shall   be  drawn   In  the  presence  of  the  surrogate, 

his  office  or  in  the  office  of  the  county  clerk,  and  the 
hereof  shall  i)e  made  in  triplicate,  and  be  signed  by  the 

and  the  county  clerk,  and  one  copy  thereof  filed  in  the 
be  surrogate,  one  copy  filed  in  the  office  of  the  county 

one  copy  delivered  to  the  sheriff  of  the  county. 
les  of  the  jurors  so  drawn  shall  be  returned  to  the 
>y  the  county  clerk,  but  if  any  such  juror  is  again 
ervive  In  any  court,  the  fact  that  he  servod  as  a  juror 
's  court  flfaall,  upon  his  request,  be  a  sufficient  excuse 
g-  r^Quired  to  a^rain  serve, 
•s    where    by    special    act   an   officer   other   than    the 

is  deaignated  to  draw  juries  and  perform  corre- 
>  such  officer  shall  cause  the  necessary  jurors  to  be 
d  drawn  as  though  a  justice  of  the  supreme  court 
'h    arder. 

*n3  of  Jaw  applicable  to  the  summoning  of  jurors, 
the    shtyriftf    the  fees  of  the  sheriff  and  jurors  and 

J II    supreme    court,  shall   apply   where  jurors   are 

ixionecl    for   service  in  surrogate's  court;  and  where 

w  is  not  a  salaried  officer,  he  shall  be  entitled  for 
siir'h  coniXK»iisation  as  slinll  be  audited  by  the 
entitled    to     fix  his   compensation. 
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The  number  of  days*  service  of  each  juror  in  flurroKate*8  court 
shall  b«»  certified  to  the  county  clerk  by  the  clerk  of  the  surro- 
gate's court. 

Added  by  L.   1914,  ch.  443,  In  effect  Sept.   1.   1014. 

§  2541.    r Added,  1914.]      Decision  hy  Biirroarate  after  trial 
fvithoat    a   Jury. 

Upon  a  trial  before  the  surrogate  without  a  jury,  the  surrogate 
must  tile  in  his  office  his  decision  in  writing  which  shall  direct 
the  decre<'  to  be  entered,  which,  except  for  such  direction,  need 
not  contain  either  the  facts  found  or  the  conclusions  of  law. 
No  party  shall  have  the  right,  after  the  close  of  the  trial,  to 
request  a  finding  upon  any  question  of  fact  or  a  ruling  upon  a 
question  of  law.  For  the  purposes  of  appeal  or  other  form  of 
review,  the  decree  made  by  the  surrogate  upon  the  trial  by  him 
of  an  issue  of  fact  shall  have  the  same  effect  as  the  general 
verdict  of  a  jury  would  have  if  the  same  issues  were  triable 
before  a  court  and  a  jury  and  were  so  tried  and  a  general 
verdict  rendered  thereon. 

Added  by  L.   1014,  ch.  443.  in  effect  Sept.   1.   1014. 

%  2S42.    [Am'd,  1014.]     Exceptionn  upon  a  trial. 

An  exception  may  be  taken  to  a  ruling  by  a  surrogate  upon 
the  trial  by  him  of  an  issue  of  fact,  in  a  case  where  such  an 
exception  may  be  taken  to  a  ruling  of  the  court  u{)on  a  trial, 
without  a  jury,  of  an  issue  of  fact,  as  prescribed  in  article  third 
of  title  first  of  chapter  tenth  of  this  act.  The  provisions  of  that 
article,  rein  ting  to  the  manner  and  effect  of  taking  such  an 
exception,  and  the  settlement  of  a  case  containing  the  exceptions, 
apply  to  such  a  trial  before  a  surrogate;  for  which  purpose,  the 
decree  is  regarded  as  a  judgment,  and  notice  of  an  exception 
may  be  filed  in  the  surrogate's  office. 

Former   i   12.'j45,   umeuded   uud   renumbered  by   L.   1014,    cb.   443,   Id  effect 
Sept.    1.    1014. 
(yriginal    Source. —  New, 

* 

9  2643.    [Am*d,  1014.]      Testimony  of  ^ltneii«|  how  takea. 

Where  it  appears  to  the  satisfaction  of  the  surrogate,  that 
the  testimony  of  a  witness  is  material  and  necessary,  the 
surr(»gatc'  may,  in  his  discretion.  procec»d  to  the  place  where  the 
witness  is.  and  there,  as  in  open  court,  tnke  his  exaniinnfion. 
Such  notice  of  the  time  and  place  of  taking  the  examination. 
ns  the  surrogate  prescribes,  must  be  given,  by  the  party  applying; 
therefor. 

Former  |   2530,    amended   and   renumbered   by  L.    1014.   ch.   443,   In  effect 
Sept.    1.    1014. 
Original  Source.—  L.   1837,  ch.  460,  f  12 ;  L.  1841,  cb.   120,  SS  1-3. 


I  2644.    [Am'd,  1881,  1011,  1914,  1916.]    IdL|  br  the  uui 
^Kte  of  another  eonnty. 

Where  the  surrogate  has  good  reason  to  believe  that  a  sub- 
scribing or  a  materiul  witness  who  is  in  another  county  of  the 
state  cannot  conveniently  attend  before  him,  and  no  issue  is 
pending  therein,  he  may  make  an  order,  directing  that  the  wit* 
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am  be  eiamined  before  the  surrogate  of  the  coonty  in  which 
be  'm  spodtying  by  an  order   the  nature   and   manner  of   the 
eiflDiinatJoD.   A  copy  of  the  order  must  be  transmitted  by  him 
to  the  surrogate  designated   in    the    order,    together   with    the 
ofjgiDaJ  mil,  where  the  testimony  relates  to  the  execution  of  a 
written  will   The  examination   may   be   taken   by   one   of   the 
clerks  described  in  section  2502  of  this  cliapter.     The  examina- 
tion, after  it  is  reduced  to  writing  and  subscribed  by  the  wit- 
nm  or  othenv'lse  duly  aathenticated,  together  with  a  statement 
>f  the  proceedings  upon  the   execution   of   the   order,    must   be 
ertified  by  the  surrogate  or    clerk    taking    the    examination, 
ttested  by  the  seal  of  his  court,  and  returned   without  delay, 
ith  the  original  will,  if  any,  to  the  surrogate  who  directed  the 
amjnation,  who  must  file  the  same  in  his  office.     A  surrogate 
17  appoint  a  referee  to  take  the  testimony,   who  shall  report 
'  same  to  the  surrogate  who   makes   the   appointment.     An 
miDation  so  taken  has  the  same  effect  as  if  it  was  taken  by 
uniBsioD. 

mer  f  2540.  as  ameoded  by  L.    1881,   ch.    535,    and   L.    1011,   ch.    105. 
led  aod  renumbered  by  U  1914,    ch.    443,    mod    amended    by    L.    1919, 
W.  lo  effect  Majr  0,  1916. 
foaJ  Soarce.— L.  1837.  ch.  460.   ii  18-15:  L.   1841.  ch.   129. 

»4ff.  fRennm.,  1014.]  Beqneat,  etc.y  does  not  dls- 
ty,  etCf  witnemu, 

prson  is  not  djflqoflHfipd  or  excused  from  testifying  respect- 
•  pxecntion  of  a  will,  by  a  provision  therein,  whether  it  is 
'aJ  to  him  or  otherwise. 

■  t  2544,  renumhcred  bj  L.  1914,  ch.  443.  in  effect  Sept.  1.   191-1. 
/  Source— Substitute  for  R.   S.,   pt.   2,   ch.   0,   tit.   1,   9  6.   and  pari 


.  f.4dded,  1014.]  UncontroT^erted  alleiratlonfi  con- 
ilae  proof. 

as  ofherwise  provided  by  law,  a  petition,  affidavit  or 
Uod  in  a  special   proceedinjf  shall  bo  due  proof  of  the 
pin  stated,  unless  controverted  by  answer,  objection  or 
f. 
L.    1014,  cfa.   443.  In  effect  Sept.   1.    1914. 

.4d«I^d,  1914.]  Fllins  tentlmonr  taken  ont  ov 
'ommiimioo. 

any  matter  before  the  surrojjate  or  in  a  surrogate's 
9f jinony  of  anj*  witness  shall  be  taken  by  or  on  com- 

.same,   to^fether  with  the  commission  on  which  it  is 
he  duly  filed  in  the  office  of  the  surrogate  but  need 
fed. 
1014,    eh.    443,    In  effect  Sept.  1.    1914. 

d^«I«     1014.7        Definition    of   decree   and    order; 

riHtinn  of  the  rijrhts  of  the  parties  to  a  special  pro- 
irro/?'a  te'.s    eourt.  is  a  decree, 

yf  H  siirroKHte's  court,  made  or  entered  in  writing. 
rf  in  n  €lec''r^i*,  is  an  order.  It  may  be  enforced  in 
a    similar  order,  made  by  the  supreme  court  in  an 

t,     cb.    413    in    effect  Sept.   1,    1914.     See  former  |f  2550 
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I  2640.    [Aiu*d,    lttl4,l      D«or**   o»   ord«r|    when   eTldenet 
of  iiii«et«. 

A  decree  directing  payment  by  an  executor,  adminit^trator, 
guardian  or  testauientnry  trustee,  to  a  creditor  of,  or  a  perwa 
interested  in,  the  estate  or  fund,  or  an  order  permitting  a  judg- 
ment creditor  to  issue  an  execution  against  an  executor  .or 
administrator,  is,  except  upon  an  appeal  therefrom,  conclusive 
evidence  that  there  are  su/rlcient  assetH  in  his  hands  to  satisff 
the  sum  wliich  the  decree  directs  him  to  pay,  or  for  which  the 
order  permits  the  execution  to  issue.  A  decree  charging  a 
deceased  executor,  administrator,  guardian  or  trustee  with  assets 
upon  an  accounting  under  section  2725  of  this  chapter,  is  not 
evidence  of  assets  in  the  hands  of  such  accounting  executor, 
administrator,  guardian  or  trustee. 

Fnnner    |   2552.    amended  and   renumbered  by  L.    1014,    eh.   443.  In  effect 
Sept.    1.    1014. 
Original  Source.—  R.   S.,   pt.   2.   ch.   6,   tit.  5,   |  21,   In  part. 

%  2550.  r  Added,  1014.]  Force  nnd  effect  off  «  decree  of 
mnrrofsskte*»   court. 

Every  decree  of  a  surrogate's  court  is  conclusive  as  to  all  mat- 
ters embraced  therein  against  every  person  of  whom  jurisdiction 
was  obtained. 

Added  by  L.   1914,  ch.  448,  In  effect  Sept.   1,    1014. 

§  2551.  rAm*d,  1014.]  Decree  ffor  moner?  ho^v  docketedi 
ellectt  Uviailgrniueiit  find  dinchnree* 

Wliere  a  decree  directs  the  payment  of  a  sum  of  money  into 
court,  or  to  one  or  more  persons  therein  designated,  the  surro- 
gate, or  the  clerk  of  the  surrogate's  court,  must  furnish  to  any 
person  applying  therefor  one  or  more  transcripts,  duly  attested, 
stating  all  the  particulars  with  respect  to  the  decree  wliich  are 
required  by  law  to  be  entered  In  the  clerk*»  docket-book,  where 
a  judgment  for  a  sum  of  money  is  rendered  in  the  supreme  court, 
so  far  as  the  provisions  of  law  directing  such  entries  are  appli- 
cable to  such  a  decree.  Each  county  clerk  to  whom  such  a 
transcrii)t  is  presented  must,  upon  payment  of  bis  fees,  immedi- 
ately file  it,  and  docket  the  decree  in  th«  appropriate  docket- 
book  kept  in  his  office  as  prescribed  by  law  for  docketing  a  judf* 
ment  of  the  supreme  court.  The  docketing  of  such  a  decree  ha^ 
the  same  force  and  eflFect,  the  lieu  thereof  may  be  auspended  or 
discharged,  and  the  decree  may  be  assigned  or  satisfied,  as  ii 
it  were  such  a  judgment. 

Former  $  25.'53,  nmended  and  renumbered  by  L.  1914,  eh.  443,  In  fffHl 
Si'Pt.    1.    1014. 

Original  Source.—  L.  1S37.  ch,  400,  55  63,  64,  nn  amended  by  L.  l^H 
?b.    104,    S   2. 

I  95S8.   [Add^d,  1014.]      Decreof  pavtUl  •uttstnption  of* 

Upon  the  application  of  any  person  interested,  there  miiy.''*' 
recorded  In  the  surrogate's  office  any  instrument  acknowledpn? 
payment  of  moneys  pursuant  to  the  provisions  of  decrees  for  the 
judicial  settlement  of  accounts  of  executors,  administrators,  testa- 
mentary trustees  and  guardians.  Every  such  instrument  to  m 
recorded  shall  be  acknowledged,  or  proved  nnd  duly  certified,  «J«d 
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the  rppord  thereof,  or  a  certified  copy  of  auch  record,  shall  be  pre- 
sumptive evidence  of  the  contents  of  .such  in«truinent  and  Its  due 
oxecution,  and  shall  be  presumptively  a  satisfactiou  and  dis- 
rharge  r»f  such  decree  as  to  any  payment  of  money  or  delivery 
of  property  therein  acknowledged. 

Added  by  L.    1»14,  ch.  443,  In  effect  Sept.   1,    1014. 

§  2553.    [AmM,    1886,    1014.]       Bnffovo^ment    off    de«v«e    by 

execuSiou. 

A  decree  directing  the  payment  of  a  sum  of  money  into  court, 
or  to  one   or   more   parties,    may   be   enforced   by   an   execution 
against  the  property  of  the  party  directed  to  make  the  payment. 
Tile  exe<*ution  munt  be  issued  by  the  surrogate,  or  the  clerk  of 
the  surrogated  court,  under  the  seal  of  the  court,  and  must  be 
made  returnable  to  the  court.     In  all  other  respects  the  provisions 
of  this  aft  relating  to  an  execution  againKt.  the  property  of  a  judg- 
ment-debtor issued  upon  a  judgment  of  the  supreme  court,   and 
the  proceedings  to  collect  it,   apply  to  an  execution  isnued  from 
the  surrogate's  court,  and  the  collection  thereof,  the  decree  being, 
for  that  purpose,  regarded  as  a  judgment;  except  that  the  pro- 
ceedings prescribed  in  title  twelfth  of  chapter  seventeenth  of  this 
act,  if  founded  upon  such  a  decree,  must  be  taken  as  if  the  decree 
was  a  judgment  of  the  county  court,  or,  in  the  city  of  New  York, 
of  the  supreme  court. 

Former  |  25.';4,   rb  amended  by  L.   1895,   eh.  946,  renumbered  by  L.   1914, 
Cb.    44.J,    lu  effect  Sept.   1,   1814. 
Original  Source.— L.   18,37,   ch.   480,   |  W;  L.   1844,   ch.   104,    |   2.     . 

I  26S4.   [Renimi.y  1014.]     14*  |  by  pimiabineiKt  for  contempt. 

In  either  of  the  following  cases,  a  decree  of  a  surrogate's  court 
directing  the  payment  of  money,  or  requiring  the  performance  of 
any  other  act,  may  be  enforced  by  serving  a  certified  copy  thereof 
upon  tlie  party  against  whom  it  is  rendered,  or  the  officer  or 
person  who  is  required  thereby,  or  by  law,  to  obey  it;  and  If  he 
refuses  or  wilfully  neglects  to  obey  it,  by  puniahing  him  for  a 
contempt  of  court: 

1.  Where  it  cannot  be  enforced  by  execution,  as  prescribed  in 
the  last  section. 

2.  Where  part  of  it  cannot  be  so  enforced  by  execution;  in 
which  case,  the  part  or  parts  which  cannov  be  so  enforced  may 
be  enforced  as  preacriliecf  in  this  section. 

8,  Whei*e  an  execution  issued  as  prescribed  In  the  last  secti<m 
to  the  sheriff  of  the  surrogate's  county  has  been  rotumed  by  him 
wholly  or  partly  unsatisfied. 

4.  W^here  tha  delinquent  ia  an  executor,  administrator,  guard- 
fan,  or  testamentary  trustee,  and  the  decree  relates  to  the  fund 
or  estate,  in  whicli  case  the  surrogate  may  enforce  tlie  decree  as 
prescribed  in  this  section,  either  without  iseuing  an  execution,  or 
after   the  return  of  an  execution,  as  he  thinks  proper. 

If  the  delinquent  baa  given  an  ofl[)cial  bond,  his  imprisonment, 
by  virtue  of  proceedings  to  punish  him  for  a  contempt,  as  pre- 
scrihetl  in  this  section,  or  a  levy  up<)n  his  property  by  virtue  of 
an  exdcntion,  issued  as  prescribed  In  the  last  section,  does  not 
bar,  suspend,  or  otbevwise  affect  an  action  against  tiie  sureties 
-70   him    othcial  bond. 

F*onii(*r    \  2556,'  rpmimberod  by  L.  1914.  cb.   443,  ta  etTect  Sept.   1,  lOU, 
Urijrlnai   Source. —  New. 
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I 

f  85S6.  [Rennm.,  1914.]  Effect  and  contents  of  decree 
revokinar  letters. 

i  Upon  the  entry  of  a  decree,  made  as  prescribed  in  this  chapter, 

I  revoking   letters   issued   by   a  surrogate's   court   to   an   executur, 

administrator  or  guardian,  his  powers  cense.     The  decree  may, 

.    in  the  discretion  of  the  surrogate,  require  him  to  account  for  all 

I  money  and  other  property  received  by  him;  aud  to  pay  aud  de- 

liver over  all  money  and  other  property  in  his  hands  into  the 
surrogate's  court,  or  to  his  successor  in  office,  or  to  such  other 
person  as  is  authorized  by  law  to  receive  the  same;  or  it  may  be 

'  made  without  prejudice  to  an  action  or  special   proeecdiii^  for 

that  purpose,  then  pending,  or  thereafter  to  be  brouKiit.  Tiie 
revocation  does  not  affect  the  validity  of  any  act,  within  tl»e 
powers  conferred  by  law  upon  the  executor,  administratur.  or 
guardian,  done  by  him  before  the  service  of  the  citation,  where 
the  other  party  acted  in  good  faith;  or  done  after  the  service  of 
the  c'tation,  and  before  entry  of  the  decree,  whore  his  powers 
with  respect  thereto  were  not  suspended  by  service  of  the  cita- 
tion, or  where  the  surrogate,  in  a  case  prescribeti  by  law,  per- 
mitted him  to  do  the  same,  notwithstanding  the  pendency  of  the 
special  proceeding  against  him;  and  he  is  not  liable  for  such  au 
act  done  by  him  in  good  faith. 

Former   f  2603,   renumbered  by  L.    1914,   ch.   443,   in  effect  Sept.   1.  1914. 
Urlffiual  Source. —  PortlouH  of  R.  8.,  pt  2,  cb.  0,   tit.   1,    f  3d,  und  tit.  S. 
IS   40,   46.   47. 

S  2566.    [Renvm.,  1914.]      The  last  section  qnalilled. 

The  last  section  does  not  affect  the  liability  of  a  person  to 
whi>m  money  or  other  property  has  been  paid  or  delivered,  a» 
husband,  wife,  next  of  Idn,  or  legatee,  to  respond  to  the  person 
lawfully  entitled  thereto,  where  letters  are  revoked,  because  a 
supposed  decedent  is  living:  or  because  a  will  is  discovered,  after 
administration  has  been  granted  in  a  case  of  supposed  intestacy, 
or  revoking  a  prior  will  upon  which  letters  were  granted. 

Former  9  2604,  renumbered  by  L.   1914,  ch.  443,  in  effect  Sept.  1.  14)14. 
OrlKinal  Source.—  Portloun  of  R.  S.,  pt.  2.  ch.  6,   tit.   1,   {  38.  and  tit  2, 
ii   40,   46,   47. 

i  2557.  [Am'd,  1»14.j  IVhen  execution  of  decree  or  order 
is  stayed  by  appeal. 

An  appeal  from  a  decree  or  an  order  directing  the  commitmeot 
of  an  executor,  administrator,  testamentary  trustee,  guardian,  or 
other  person  appointe<l  by  the  surrogate*s  court;  or  an  attorney 
or  counsel  employed  therein,  for  disobedience  to  a  direction  of  the 
surrogate's  court,  or  for  neglect  of  duty;  or  directing  the  com* 
'^f^^.  mitment  of  a  person  refasing  to  obey  a  subpoena,  or  to  testify 
when  required  according  to  law;  doe.s  not  stay  the  execution  of 
the  decree  or  order  appealed  from  unless  the  appellant  gives  the 
undertaking  required  by  section  27(j1  of  this  chapter. 

An  appeal  from  a  decree  of  a  surrogate  admitting  a  will  to 
probate,  or  granting  letters  testamentary,  or  letters  of  adminis- 
tration, or  from  an  order  or  judgment  of  the  appellate  division  of 
the  supreme  court  afflrming  a  decree  of  the  surrogate  admitting  a 
will  to  probate,  or  granting  letters  testamentary  or  letters  of 
administration  does  not  stay  the  issuing  of  letters  where,  in  the 
opinion  of  the  surrogate  manifested  by  an  order,  the  preservation 
of  the  estate  requires  that  the  letters  should  issue. 
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Ad  appeal  /rom  a  decree  revoking  letters  testameutary,  lettc-rs 

of  adiuioistratJon,  or  letters  of  guardianship;  or  from  a  decree  or 

flD  order,  suspending  an  executor,  administrator,  or  guardian,  or 

remoYlng  or  suspending  a  testamentary  trustee,  or  appointing  a 

temporary  administrator,  or  an   appraiser   of  personal   property 

dm  Dot  stay  tlie  execution    of   the   decree    or    order    appealed 

from. 

Except  as  otherwise  expressly   prescribed   in    this   chapter   a 

perfected  apDcal  lias  the  effect,  as  a  stay  of  the  proceedings  to 

enforce  the  decree  or  order  appealed  from,  prescribed  in  section 

ISIO  of  this  act,  with  respect   to   a   perfected   appeal   from    a 

jadgmeiit. 

Former  II  2383  and  2oM,  amcDdod  and  reoambored  by  L.    1014,   cb.   443, 
I  ffffct  Sept.  1.  1.014. 

OiAgbiH  Source  of  f  2383.— R.  S.,  pt.  3,   ch.   0,   tit.   3,  9  116,  and  part 
I  110.    i  2SM,  new. 
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ARTICLE]   THIRD. 

Letters,   their  requisites,   priority   an4   authority;   how,  vUn 
and  to  wliorti  granted;  revocation;  removal  of  trustee. 

Bee.  2568.  RequislteQ    of    letters. 

8550.  Uinlted   and    reatrictive   lotters. 

S.'jtiO.  li«tten   evidence  of   authority ;   effect  of  appeal. 

2dUl.  Priority  funoog  different  lettent. 

2562.  Time,    bow    reckoned    ui>on    successive    letters. 

2503.  Wticn  surviving  or  remaining  repredentativc  may  act;   when  auc- 

cfiwor  must  be  appointed. 
25G4.  l*ersoii8    iucomi)ctent    to    receive    letters,    or    act    as   tfBiamfnfy 

trustee. 
25G5.  Surrogute    may    refuse    letters   under   certain   conditions. 
25Uti.  Objections  to  grant  of  letten. 

2507.  Bond ;    when    required. 

2508.  Official  oaths  of  executors,   et  cetera. 

2569.  Removal,   or  revocation  of  letters  for  diaqualiflcation,  miscondiiet. 

et  cetera. 

2570.  Petition ;    citation    thereupon ;    suspension. 

2571.  Hearing;   decree;   testamentary   trusts  not  affected. 

2572.  Application  by  executor,   et  cetera,    for  permission   to  resign. 

2573.  I'roeeedlngs   thereupon. 

2574.  In  w^hat  cases  letters  may  be  revoked  or  trustee  removed  wlttaool 

a  citation. 

§  255S.    [Am'd,   1914.]      Reanlsitea   of   letters. 

Letters  testamentary,  letters  of  administration,  and  letters  of 
giiardiauHhlp  must  be  in  the  name  of  the  people  of  the  state. 
Where  they  are  granted  by  a  surrogate,  they  must  be  attested 
in  the  mime  of  the  otHcer  granting  them,  signed  by  him,  or  by 
the  clerk  of  the  surrogate's  court,  and  sealed  with  the  seal  ot 
the  surrogate's  court.  Where  they  are  Lssued  out  ot  another 
court,  they  must  be  attested  in.  the  name  of  the  judge  holding 
the  court,  signed  by  the  clerk  thereof,  and  sealed  with  its  seal. 

To  all  letters  of  guardianship  of  the  property  of  au  iufant 
the  surrogate  must  cause  a  copy  of  sections  2060  and  20<il  of 
this  chapter  to  be  annexed  or  to  be  printed  thereupon. 

Former    %    2590,    amended   and   renumbered   by   L.   1014,    ch.   443  In  effect 
Sept.    1.    1U14. 
Original  Source.—  R.   S.,   pt.  2,   ch.  6,   tit.  2,    {  56. 

§  2550.    [Added,  1014.]      Limited  and   reatrictive  letters. 

T^etters  may  be  granted  limiting  and  restricting  the  powers  and 
rights  of  the  holders  thereof  as  follows: 

To  an  executor  or  administrator  where  a  right  of  action 
exists. 

To  a  general  guardian  where  his  possession  and  control  of 
certain  property  of  his  ward  is  limited  as  provided  in  section 
2650  of  this  chapter. 

Added  by  L.    1914,  ch.   443,  In  effect  Sept.   1,    1014, 

§  250O.  fAni'd,  1«S1,  lOOO,  1014.]  I.ettem  evidence  of  «■- 
thority;    eiTect    of    appeal. 

Subject  to  the  provisions  of  the  next  section,  regulating  the 
priority   among  different  letters,   letters  testamentary,  letters  of 
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idmmtrat'm,  and  letters  of  pfunrdianship,  granted  by  a  court 

or  offlitT  barmg  jiirisdictioh  U)  Kmiit  tliem«   are  coucluRive  evi- 

</pnre  of  the  authority  of  the  iH'rsf>ns  to  wham  they  ure  granted, 

nntil  the  decree  granting  tliciu  is  reserved  upon  appeal,  or  the 

lettm  are  revoked. 

When  kiten  tcstanieutary  or  letters  of  administration  have 
been  issued  in  accordance  with  an  order  of  the  surrogate  as  au- 
ihoriaed  in  secdoii  STmT  of  this  ac-t,  such  letters  so  issued  confer 
ipon  the  person  named  tluTPiii  ail  the  powers  and  authority,  and 
ubjed  him  to  all  the  duties  and  liabilities  of  an  executor  or 
iministrator  in  an  ordinary  case,  except,  that  they  do  not  con- 
r  po\ver  to  sell  real  property  by  virtue  of  a  provision  in  the 
//.  or  to  piiy  or  to  satisfy  a  legacy,  or  distribute  the  unbe- 
?a filed  property  of  the  decedent,  until  after  the  final  determina- 
1  (if  the  appeal;  and  in  case  letters  shall  have  been  issued 
jre  smh  appeal,  the  executor  or  adnunistrator,  on  a  like 
?r  of  the  surruifate,  may  exercise  the  powers  and  authority, 
ect  to  the  duties,  liabilities  and  exceptions  above  provided. 

ver  ft  2^A2  and  2901.  the  former  mnendMl  by  L.  18S1,  ch.  5SS.  and 
/(',  ch.  IH,  amended  and  reuuiob«red  by  Ii.  1914,  cb.  443,  in  effect 
].   li'U. 

aal  Source  of  8  2582  — L.  1871,  ch.  (JOS,  I  1.  |  2591  derived  from 
pt.  2,  til.  6,  tit  2.  I  50. 


^1.  [Am*d,  1U14.}     Priority   amongr   different   letters. 

rsoD  to  whom  letters  are  first  issued  from  a  surrogate's 
iWng'  juri.sdiction  to  issue  tliem,  has  sole  and  exclusive 
r,  pdr.suaat  to  the  letters,  until  the  letters  are  revoked; 
l^  pfltftied  to  demand  and  recover  from  any  person,  to 
tiers  are  afterwards  issued,  by  any  other  surrogate's 
'  property  in  his  hands  belonging  to  the  estate  or  fund, 
lets  of  a  person,  to  whom  letters  were  afterwards  is- 
'  in  good  faith,  before  notice  of  the  letters  first  Issued, 
and  an  action  or  special  proceeding  commenced  by 
[pe  continued  by  and  in  the  name  of  tne  person  or  per- 
om   the  letters   wore  first  issued. 

SXlt    amended   and    renumbered  by   L.    1914,    ch.   443,    Id   effect 
'ce. —  H.  S.,   pt.   2,    ch.  6,  tit.  2,  §  25. 


u'^,   1&14.J       TAme,  how  reckoned  ilpon  aiicoea* 

prescribed  by  law,  that  an  act  must  or  may  be 
specified  time  after  letters  are  issued,  and  suc- 
/eiiientary  letters  are  issued  upon  the  same  estate, 
^c'iG^d  niu.st  be  reckoned  from  the  issuing  of  the 
•*»pt  in  a  ease  where  it  is  otherwise  specially  pre- 
nr  whf^rv  the  first  or  any  subse(iupnt  letters  are 
eribefl  in  Hoetion  2624  of*  this  chapter,  by  reason 
»ower   in    the   surrogate's  court  to  issue  the  same, 

nendcHl     and    renumbered  by   U    1914,    ch.   443,   in   effect 
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§  2R<i».  lAm'df  1014.]  IVhen  Miirvfvlnflr  or  reiualalns 
repreat^ntatlve  niny  act;  ^Then  naceeaaor  mnat  be  ap- 
pointed. 

Where  one  of  two  or  more  executors  or  administrators  dies, 
or  where  letters  are  revoked  with  respect  to  one  of  them,  a  suc- 
cessor to  the  person  who  dies,  or  whose  letters  are  revoked,  shall 
not  be  appointed,  except  where  such  an  appointment  is  neces- 
sary, in  order  to  comply  with  the  express  terms  of  a  will;  but  the 
others  may  proceed  and  complete  the  administration  of  the  estate 
pursuant  to  the  letters,  and  may  continue  any  action  or  special 
proceeding  brought  by'  or  against  all. 

Where  all  the  persons  to  whom  letters  have  been  issued  die,  or 
where  the  letters  of  all  have  been  revoked  by  a  decree  of  the 
surrogate's  court,  that  court  has,  except  in  a  case  where  it  is 
otherwise  specially  prescribed  by  law,  the  same  power  to  appoint 
a  successor  to  the  person  or  persons  whose  powers  have  eeas(»d, 
as  if  the  letters  had  not  been  issued.  The  successor  may  oohiplete 
the  execution  of  the  trust  committed  to  his  predecessor;  he  may 
continue  in  his  own  name,  a  civil  action,  or  special  proceeding, 
pending  in  favor  of  his  predecessor;  and  he  may  enforce  a  judg- 
ment, order,  or  decree,  in  favor  of  the  latter. 

Former  f|  2005  mod  2682,  ameDded  and  renumbered  by  L.  1914,  ch.  44S. 
in  efteot  Sept.    1,    1914. 

Original  Source  of  i  2005.—  R.  S.,  pt.  2,  ch.  6.  tit.  2,  {  40.  and  ch.  8. 
tit.  a,  I  17,  and  L.  1865.  ch.  733,  {1.  9  2692  derlviHl  frum  R.  S.,  pt.  2, 
ch.  0,   tit.  2,   i  44;   L.   1837.   ch.  460,   |  33,   In  part. 

9  2504.  [Added,  1014.]  Persona  incompetent  to  receive 
letter*,  or  act  nii  tentnmentnry  trnaitee. 

No  person  is  competent  to  serve  as  an  executor,  administrator, 
testamentary   trustee   or  guardian,   who  is: 

1.  Under  the  age  of  twenty-one  years; 

2.  An  adjudged   incompetent; 

3.  An  alien  not  an  inhabitant  of  thjs  state; 

4.  A  felon; 

5.  Incompetent  to  execute  the  duties  of  such  trust  by  reason 
of  drunkenness,  dishonesty,  improvidence  or  want  of  under> 
standing. 

Except  as  prescribed  in  section  2567,  an  executor,  testa- 
mentary guardian  or  testamentary  trustee,  who  is  not  by  law 
required  to  give  a  bond,  shall  not  qualify  or  serve  as  such  where, 
after  objection  filed  and  proof  taken,  the  surrogate  iin<]H  that: 

1.  His  circumstances  are  such  that  they  do  not  afford  udcH^nate 
security  to  the  creditors,  or  persons  interested  in  the  estate  or 
fund  for  the  due  administration  thereof. 

2.  lie  is  not  a  resident  of  the  state  of  New  York. 

Added  by  L.    1914,   ch.   443,   In  effect  Sept.    1,    1914.     See  former    |i    2612 
and  2601,  and  R.  S.,  pt.  2,  ch.  6,   tit.  2. 

I  2606.     [Added,     1914.]        Sarrovnte     mnjr     reffase     letters 
under  certain  conditiouM. 

The  surrogate  may,  in  his  discretion,  refuse  to  grant  lett<»rs8  to 
any  person  unable  to  read  and  write  the  English  lnngnnic<»;  or 
to  any  person  who  does  not  file  in  the  surrogate's  ofl5i*e  an 
instrument  acknowledged  or  proved,  and  duly  certified  designating 
the  clerk  of  the  surrogate's  court  and  his  successor  in  oIIUh»^  on 
whom  service  of  any  process  issuing  from  the  surrogate's  court 
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ma  J  be  made  in  like  manner  and  with  like  effect  as  if  it  were 
8ene(f  ijersonaily  upon  himself,  whenever  the  person  so  rereiv- 
mg  lettHn  can  not  be  found  and  served  within  the  state  of  New 
York,  after  due  diligence  used. 

Added  bj  L.  1914,  ch.  443.   In   pffect  Sept.    1,   1914. 

I2S0G,  [Added,  1914.]      Objection*    to   grmnt   of   letters. 

Any  person  interested  in  the  estate  or  fund  may,  before  letters 

testameiuary,  of  admiuistratiou  or  of  guardianship  are  granted,  or 

a  testamentary  guardian  or   trustee  is   allowed   to   qualify   and 

sene,  file  objections  sbowiug  his  interest  in  the  estate  or  fund, 

aod  setting  forth  specifically    one   or   more    legal   Dbjections   to 

granting  the  letters  to  one   or   more   of   the   persons   about    to 

receive  the  same,  or  to  allowing   a    testamentary   guardian    or 

trustt^  to  quality  and  serve.     Where  such  objections  are  filed, 

the  surrogate  must  stay  the  granting  of  letters  or  refuse  to  allow 

the  testamentary  guardian  or  trustee  to  qualify  until  tlbe  matter 

s  disposed  ot 

Added  by  L.  1914,  eta.  443,  In  effect  Sept.   1.   1914. 

}  £507,  fAm'd,  1914.]      Bond;  when   reqalred. 

Id  either  of  the  following  cases,  a  person  named  as  executor  in 

\ilU  or  a  testamentary  guardian  or  trustee  who  is  not  required 
the  will  to  give  a  bond,  may  entitle  himself  to  letters  or  to 
tiicreli/ider  by  giving  a  bond  as  prescribed  by  law,  although 

ibjevtion  against  him  has  been  established  to  the  satisfaction 

he  surrogate: 
Tbnt  his  circumstances   are  such,  that  they  do  not  afford 

uafe  security  to  the  creditors,  or  persons  interested  in  the 

">  or  fund,  for  the  due  administration  of  the  same. 

That  he  is  not  a  resident  of  the  state;  and  he  is  a  citizen 

*    United   States. 

er  I    2038,    amonded   and  renumbered  by   L.    1914.   ch.   443,   in   effect 

.     1914. 

Ml  Source. —  R.    S.,    pt.   2,   ch.  6,   tit.   2,    f  6,   in  part,   and  L.    1873, 


a.    fAm'dy    1014.]      Ofllclal  OKths  off  exeeutom,  etc. 

iSciaJ  oath  or  affirmation  of  an  executor,  administrator, 
I,  or  ti'staiiieiitary  trustee,  to  the  effect  that  he  will  well, 
r,  and  faone.stly  discharge  the  duties  of  his  office,  de- 
it,  must  be  filed  in  the  surrogate's  office,  before  letters 
(i  to  bitUf  or  be  is  permitted  to  act.  The  oath  may  be 
ore  any  officer  who  is  authorized  to  administer  oaths. 

2:ii*4,    amended    and    rennmbered  by  L.    1914,    ch.   443,    In   effect 
1-4. 
ource. —  U.     »,,     pt.    2,    ch.    6,    tit.    2,    if    13    and   41;    L.    1837, 


A-xaa'dy    101.4.]      Removal,   or  revceation   off  letters 
Iiilojatt€»nay     aniaeondnot,    etc. 

o-f  tlie  folio-wing  cases,  a  creditor,  or  person  interested 

»   of   a    deeedent,  or  a  ward  or  friend  of  a  ward,  or  a 

i<*irtlly    interested  in  the  execution  of  a  trust,  or  any 

bond   of   a.   person  to  v.'hom  letters  have  been  granted 
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or  of  Q  trustee  may  present  t«i  the  Rurrogate*fl  court  hnvinif  juris- 
diction II  p«»titi')n,  i)rnj'*iipr  for  a  de«TCo  rovokiiijr  tbof»e  letters, 
or  removing  such  trustee,  and  that  the  respondent  may  be  cited 
to   show   cause   why   a   decree   should   not  be   made   accordingly: 

1.  Where  the  respondent  was,  when  appointed  c.r  when  letters 
were  issued  to  him,  or  has  since  become  incompetent,  or  dis- 
qualified by  law  to  act  as  such,  and  the  grounds  of  the  objection 
did  not  .  xist,  or  the  objection  was  not  taken  by  the  petiti^mer, 
or  a  person  whom  he  represents,  before  the  letters  were  granted 
or  the  appointment  made. 

2.  Where,  by  reason  of  hia  havinjf  wasted  or  improperly 
appil?d  the  money  or  other  assets  in  his  hands,  or  invested  money 
in  seinrities  unauthnriwd  by  law,  or  otherwise  improridently 
mannffed  or  injured  the  property  committed  to  his  chnrjre;  or 
by  reason  of  other  misconduct  in  the  execution  of  his  office,  or 
dishonesty,  drunkenness,  improvidence,  or  want  of  understand- 
ing: he  is  unfit  for  the  due  execution  of  his  office. 

3.  Where  he  has  wilfullj'  refused,  or,  without  good  cause, 
neg'ccted,  to  obey  any  lawful  direction  of  the  surrogate  con- 
tained in  a  decree  or  order,  or  any  prorriBion  of  law  relating  to 
the  discharge  of  his  duty. 

4.  Where  the  grant  of  his  let  ten,  or  his  appointment  ^a> 
obtained  by  a  falne  suggestion  of  a  material  fact. 

6.  Where  by  the  terms  of  a  will,  deed  or  order  hia  office  was  to 
cease  ui>on  a  contingency  which  has  happened. 

6.  In  the  case  of  an  executor,  who  has  not  beep  required  to 
give  a  bond,  where  hia  circumstances  are  such  that  they  d(i  not 
afford  adequate  security  to  the  creditors  or  persons  interested  for 
the  due  administration  of  the  estate;  or  where  he  has  removed 
or  is  about  to  remove  from  the  state. 

7.  In  case  of  a  guardian  where  he  has  remortd  or  i«  about 
to  remove  from  the  state,  or  where  the  interest  of  the  infanr 
will  be  promoted  by  the  appointment  of  another  person  as 
guardian. 

8.  In  the  case  of  a  temporary  administrator,  appointed  upon 
the  estate  of  an  absentee,  where  it  is  shown  that  the  absentee 
has  returned;  or  that  he  is  living,  and  capable  of  returning  and 
resuming  the  management  of  his  affairs;  or  tliat  an  executor,  or 
administrator-in-chief  has  been  apitointed  upon  his  estate;  or 
that  a  committee  of  his  property  has  been  appointed  by  a  com- 
petent court  of  the  state. 

Foruior  $j(  2085  and  28.'i2,  aui*ndiHl  aud  renumberea  by  !•.  1914,  cfa.  44S, 
In  »M;(t  S.  |.t.    I,   U)14. 

OrlKlual  Sourro  of  I  2ns5.— U.  8.,  pt.  2.  Hi.  6.  tit.  2,  §  IR;  L.  1S!?T.  ch. 
40O.  I  :\4.  I  2S32  derlTtKl  from  VL  8.,  pt.  2,  cU.  8,  tit.  8,  (  14;  U  18PT,  <*. 
460.    if  84.   Sfi. 

§  2^70.  rAm'd,  101 4.]  Petition  I  citation  th^r^ap•llt 
fia«i>enNlcn. 

A  petition  presented  as  prescribed  in  the  last  section,  must  set 
forth  the  facts  showing  that  the  case  is  oae  of  those  therein 
specified,  and  unless  the  surrogate  declines  to  entertain  the  pro- 
ceeding, a  citation  must  be  issued  according  to  the  prayer 
thereof. 

If  such  citnticm  be  issued  the  surrogate  may,  in  his  discretion, 
make  an  order  suspending  tlu'  res]Mindcnt  whoPy  or  partly,  from 
the  ejerci.«?e  of  his  powers  and  authority,  during  the  pendency 
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may  be  made  in  like  manner  and  with  like  effect  as  if  it  were 
8er\-ed  personally  upon  himself,  whenever  the  perKou  so  receiv- 
ing letters  can  not  be  found  and  served  within  the  state  of  New 
York,   after  due  diligence  used. 

Added  by   L.    1014,   cb.   443,   in  (Effect  Sept.   1,   1914. 

I  2060.    [Added,   1014.]      Objections    to   grmnt   of   letters.' 

Any  person  interested  in  the  estate  or  fund  may,  before  letters 
testamentary,  of  administration  or  of  guardianship  are  granted,  or 
a  testamentary  guardian  or  trustee  is  allowed  to  qualify  and 
serve,  file  objections  showing  his  Interest  in  the  estate  or  fund, 
and  setting  forth  specifically  one  or  more  legal  objections  to 
granting  the  letters  to  one  or  more  of  the  persons  about  to 
receive  the  same,  or  to  allowing  a  testamentary  guardian  or 
trustee  to  qualify  and  serve.  Where  such  objections  are  filed, 
the  surrogate  must  stay  the  granting  of  letters  or  refuse  to  allow 
the  testamentary  guardian  or  trustee  to  qualify  until  the  matter 
is  disposed  of. 

Added  by  L.   1014,  cb.  443,  in  effect  Sept.   1,   1014. 

I  25417.    [Am'd,  1914.]      Bond;  irhen  reanired. 

In  either  of  the  following  cases,  a  person  named  as  execntor  in 
a  will,  or  a  testamentary  guardian  or  trustee  who  is  not  required 
by  the  will  to  give  a  bond,  may  entitle  himself  to  letters  or  to 
act  thereunder  by  giving  a  bond  as  iirescribed  by  law,  although 
an  objection  against  him  has  been  established  to  the  satisfaction 
of  the  surrogate: 

1.  That  his  circumstances  are  such,  that  they  do  not  afford 
adequate  security  to  the  creditors,  or  persons  interested  in  the 
estate  or  fund,  for  the  due  administration  of  the  same. 

2.  That  he  is  not  a  resident  of  the  state;  and  he  is  a  citizen 

of  the  United  States. 

Former  i  2638,  amended  and  renumbered  by  L.  1014,  cb.  443,  in  effect 
Sept.     1,    1914. 

Ori^nal  Sonrce.— R.  S.,  pt.  2,  cb.  6,  tit.  2,  f  6,  in  part,  and  L.  1873, 
cb.   tW)?. 

9  25(18.    [Am'd,  1914.]      Ofllcial  oaths   of  executors,  etc. 

The  official  oath  or  affirmation  of  an  executor,  administrator, 
guardian,  or  testamentary  trustee,  to  the  effect  that  he  will  well, 
faithfully,  and  honestly  discharge  the  duties  of  his  office,  de- 
scribing it,  must  be  filed  in  the  surrogate's  office,  before  letters 
are  is.sued  to  him,  or  he  is  permitted  to  act.  The  oath  may  be 
taken  before  any  officer  who  is  authorized  to  administer  oaths. 

Former  |  2504,  amended  and  rennmbered  by  L.  1014,  cb.  443,  in  effect 
Sept.    1,    lUU. 

Orlf^Iual  Source.—  R.  S.,  pt.  2,  cb.  6,  tit.  2,  H  13  and  41;  L.  1837, 
cb.  400,    i  50. 

%  26G9.  [Am'd,  1914.]  Removal,  or  revccatlon  of  letters 
for   dlscinaimcation,  misconduct,   etc. 

In  either  of  the  following  cases,  a  creditor,  or  person  interested 
in  the  estate  of  a  decedent,  or  a  ward  or  friend  of  a  ward,  or  a 
person  bt»neficially  interested  in  the  execution  of  a  trust,  or  any 
surety  on  a  bond  of  a  person  to  whom  letters  have  been  granted 
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made,  revoking  the  petitioner's   letters,   or  removing  him,  and 
discharging  him  accordingly. 

Former  §f  2690  and  2836,  mmended  and  renumbered  by  L.  1014.  cfa.  443, 
In  effect  Sept.  1,  1914.  ^  ,   . 

Ori^nal  Source  of  i  2690.—  L.  1870.  cb.  8fi9,  §  8,  In  part.  |  2830.  derived 
from  L.  1837,  ch.  460,  fi  52-55,  and  part  of  |  66. 

§  2674.  (Am'd,  1914,  1916.]  In  what  oases  letters  mar  ^ 
revoked  or  trustee  removed    without  a  citation. 

In  either  of  the  following  cases,  the  surrogate  may  make  ft 
decree  revoking  letters  testamentary,  of  administration  or  of 
guardiaiAhip,  issued  from  his  court,  or  removing  a  testamentary 
trustee,  without  a  petition  or  the  issuing  of  a  citation: 

1.  Where  the  executor,  administrator,  guardian  or  trustee  w 
not  a  resident  of  the  state,  or  is  absent  therefrom,  and  upon 
being  duly  cited  to  account,  neglects  to  appear  upon  the  retam 
of  the  citation,  without  showing  a  satisfactory  excuse  therefor, 
and  the  surrogate  has  not  sufficient  reason  to  believe  that  such 
an  excuse  can  be  made. 

2.  Where  a  citation  or  order  issued  to  such  a  person,  in  a  case 
prescribed  by  law,  cannot  be  personally  served  uiton  him,  by 
reason  of  his  having  absconded  or  concealed  himself. 

3.  Where,  by  reason  of  his  default  in  returning  an  inventory, 
or  his  neglect  or  refusal  to  obey  an  order^  such  a  person  has  re- 
mained, for  thirty  days,  committed  to  jail. 

4.  Where  by  the  judgment  of  another  court  of  competent  juris- 
diction the  will  under  which  letters  have  been  issued  is  declarnl 
to  be  invalid. 

5.  Where  an  executor  or  administrator  has  failed  to  give  the 
bond  required  to  sell  real  estate,  or  to  give  a  new  bond,  or  a 
new  surety  when  required  to  do  so  by  an  order  or  decree  of  the 
surrogate's  court. 

6.  Where  such  a  person  has  been  convicted  of  a  felony. 

7.  Where  such  executor,  administrator,  guardian  or  trustee 
mingles  the  funds  of  such  estate  with  his  own  or  deposits  tbe 
same  with  any  person,  association  or  corporation  authorized  to 
do  business  under  the  banking  law,  in  an  account  other  than 
as  such  executor,  administrator,  guardian  or  trustee. 

Snbd.  7  added  by  L.  1916.   ch.  .'>88,  in  effect  Sept.  1.  1916. 

Former   {   2691,   amended  and   renuml>ered  by   L.    1914,  dk.   448,  la  effect 
Sept.   1.   1914.  _ 

Original   Source.— E.    8..    pt.    2,   ch.    6,    tit    8,    f    18;   U    1846.  ck.  288 
§  1,  in  part. 
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of  the  i»|M>cUil  proceediog.  A.  certified  copy  of  an  order  so  m«de 
must  accompany  the  citation,  and  bo  Hm'ved  tiierewith:  but,  from 
tbe  time  >vhen  it  iu  luude,  the  ordtr  is  bindin^j  upon  the  respond- 
ent and  upon  all  other  persons,  without  service  thcrt'of  subject 
to  the  eXTftptioiift  and  llDutatioos  preticribed  in  gi^crion  2555  and 
255*5  of  this  chapter,  with  respect  to  a  decree  revoking  letters. 

FcTinor  IS  2nf>6,  2S33  an<|  2S34,  »men4al  ajiU  reAUiaber«d  hy  t.  }01<^ 
ch.   443,   In   effect  Si-pt.    1,    11>14. 

Orttflul  aooroK  of  f  aase.  New.  §  2»8.  derlir«d  fn>in  R.  «.,  pt.  2, 
cb.  ii,  tit.  k  If  )i  fud  15.  First  teptcDce  of  i  :jid4  ^-w  ftom  L..  Iii37. 
cb.  4(i0,  I  »L  \ 


Upon  the  return  of  a  citation,  issued  as  prest  ribod  in  the  last 
section,  the  surrograte  may  make  a  decree  revoking  thi^  letters 
issued  to,  or  removing,  the  respondent,  or  may,  In  his  discretion, 
dismiss  the  proceediu^a  upon  such  terms  as  justlcu  rei^ulres. 

Where  an  executor  or  an  administrator  Is  also  a  testamentary 
trustee,  a  C^cree  revoking  bis  letters  does  not  afifect  hja  poiver  or 
authority  as  testamentary  trmstee,  except  in  the  case  specially 
prescribed  for  that  purpusi',  in  section  24iio  of  this  chapter. 

Former  If  2687  and  2688,  amraded  and  remim}K>red  'jy  L.  1914.  cb.  443, 
In  tloct  ftMJt.    1,    1014. 

Oriainal  HoorM  of  i  MttT.— K.  ».,  pt  2,  ch.  6,  Ot.  2.  ff  80  and  21. 
i   2688,   new. 

I  1IK7B.  f Av^'tt,  1014.]  A9pll«?«<lon  fcy  •xecutor,  etc.,  for 
p«rml»sloa  t»  reaiarn. 

An  e^^ecntor,  administrator,  guardian  or  testamentary  trustee 
may,  at  any  time,  present  to  the  surrogate's  court  a  petition, 
prayina  that  hia  account  may  be  judicially  settled;  that  a  de<'ree 
may  thereupon  be  made,  revoking  his  letters  or  ix^rmitting  him 
to  resign,  and  discharging  him  accordingly;  and  that  the  same 
persons  may  ba  cited  to  show  cause  why  such  a  decree  should 
not  be  made  who  must  be  cited  upo^i  a  petition  for  a  judicial 
settlement  of  his  account.  The  petition  must  set  forth  the  facts 
upon  which  the  application  is  foundt^l;  and  it  must,  in  all  other 
re«pect«,  conform  to  a  petition  praying  for  a  judicial  settlement 
of  his  account.  The  surrogate  may,  in  his  discretion,  entertain 
or  decline  to  entertain  the  application. 

Formor  If  2«80.  2814  and  28.33,  amended  and  rcnumlKTed  by  L.  1911. 
ch.   443.   fn   effcTt  Sept.    1.    1914. 

OrlRlnal  Soartv  of  8  2»W9,—  L.  1S70.  c-h.  .'J.'itt,  $  3.  In  part.  §  2814,  now. 
S  2c«o  derived  from  D.  1837,  ch.  4G0,   $§  51,  u2,   In  part. 

§  2S73.    [Aiii*d,  1014.]      Proceedingm  thereupon. 

If  th^  surrogate  entertains  an  application,  made  as  prescribed 
In  the  last  section,  the  proceedings  thereupon  must  be  the  same 
as  upon  a  petition  for  a  judicial  settlement  of  the  petitioner's 
account;  except  that  the  surrogate  must  first  determine  whether 
sufficient  reasons  exist  for  granting  the  prayer  of  the  j^otition. 
r'jnm  his  fully  accounting,  and  paying  over  all  money  whirh  Is 
f*»nTid  to  be  due  from  him,  and  delivering  over  all  books.  ]»npers, 
and  other  property  in  his  hrinds.  either  into  the  surr(».L"ite's  court, 
or   in  such  a  manner  as  the  surrogate  directs,  a  decree  may  be 
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additional  bond  has  been  given  by  him,  or  upon  proof  that  the 
estato  or  fund  has  been  so  reduced,  by  payments  or  otherwijsc, 
that  the  penalty  of  the  bond  originally  isriven  will  bo  suffli-ient  in 
amount  to  satisfy  the  provisions  of  law  relating  to  the  penaltr 
thereof,  if  the  security  ao  wiCbdrawn  i«  also  reckoned  in  the 
estate  or  fund. 

Fonnor  {  2595.  a«  amonded  by  L.   1A85,  di.  616,  amended  and  renonbeRd 
by  L.  1914.  oh.  44S.  in  effect  Sept  1.  1014. 
Original    Source. —  New. 

I  2577*   lAm*Af  191 4.  191S.1     Wliett  ncvr  bond  or  Bew  avre- 
4 fen  may  be  reiintred. 

Any  person  interested  in  a;i  estate  or  fund,  may  present  to  the 
surrogate's  court  a  uetitiou,  setting  fortb  tnat  a  surety  on  a  bond, 
taken  an  prescribeu  iu  thi»  chapter,  is  iusullicit^uL,  or  has  re- 
moved or  is  about  to  reuiove,  from  the  state,  or  is  dead,  or 
that  the  bond  is  inad(>quate  in  amount;  and  prayina  that  the 
principal  in  the  bond  may  be  i-equired  to  give  a  new  iwud,  In  a 
larger  penalty,  or  new  or  additional  sureties,  as  the  case  re- 
quires; or  iu  default  thereof,  that  he  way  be  remove<l  fn»it 
his  office,  and  that  letters  issued  to  him  may  be  revoked.  Where 
the  bond  so  taken  is  that  of  a  guardian,  the  petition  may  sI»/> 
be  presented  by  any  relative  of  the  infant.  When  the  In^ud  is 
that  of  an  executor,  or  administrator,  the  petition  may  al«i 
be  presented  by  any  creditor  of  the  decedent.  If  it  appears  ta 
the  surrogate  tnat  tiiere  is  reason  to  believe  that  the  alienations 
of  the  petition  are  true,  a  citation  shall  issue  to  the  pnocipa) 
on  the  bond  to  show  cause  why  the  prayer  of  the  petition  shouH 
not  be  granted. 

Formor  S  2597,  amended  and  renumbered  by  L.  1914.  ch.  443 ;  ameaded  ttfl 
L.    lUlft.   ch.   622,    iu   eATett  May   14,    1016.  I 

Originul  Source.—  L.  1837.  cb.  460,  ||  t6»  M^  aa  amanled  bar  L.  ISO^I 
cb.  r^»»  aad  f  36. 

§  2578.    [A.m'd,  1914.]     Id.f  boW  prlttcfyal  mt^T  be  r««i 
to  arlve  a  ne^T  bond,  et  cetera. 

Upon  the  return  of  a  citation,  issned  as  prescribed  In  the  lai 
section,  the  surrogate  must  hear  the  allegations  and  proofs  of 
parties;  and  if  the  allegations,  or  any  of  them,  are  found  to 
valid,   be   must   make   an   order)   re<iuiriug  the  principal  on 
bond   to   give   new  or   additional   sureties,   or  a   uew    bond   in 
larger  penalty,  as  the  case  re<iuires,  within  such  reasonable  timl 
not  exi-eeding  tw(>nty  days,  as  the  surrogate  fix(^;  and  directii 
that,  in  default  thereof,  he  be  removed  or  his  letters  be  rc'voki 

Former  f|  8588  ami  3.109.  amended  and  rennmbered  by  U  1914.  ch.  4IS. 
In  en  cot    Bcpt.    1,    UU4. 

Original  Hource  of  I  2r>!>8.— L.  1837.  cb.  4ao,  {  27,  as  amended  tr 
L.    18(iG,   cli.  220.     f  2590,   derived   from  L.   1837,   ch.  460,   {  38. 

•  8ft70.  (Am'd,  1901,  1914.1  ftvrettes  may  applr  t»  ba 
releaned  nn  to  fat  ore  breacnea. 

Any  or  all  of  the  sureties  on  a  bond  taken  as  prescribed  ia 
this  chapter,  may  preHciit  a  petition  to  the  surrogateV  c<inrt  pny- 
lug  tct  be  reli'nsed  fnnn  resp<iusibillty  on  account  of  any  future 
iircnch  of  (be  c(»nditi(Mi  of  the  bond,  and  that  the  princii^al 
on  the  bond  be  recjuired  to  give  new  sureties  aud  to  render  and 
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settle  bis  acooHDt,  and  that  a  citation  issue  to  said  principal  to 
show  eanse  why  the  applleation  should  n')t  be  granted. 

former  i  2600,  Amended  aod  rennmbered   by    Ia    1014,    cb.    443,    la   effect 

ii-in  I.  mi 
Otifbil  9ome.-lH  1837,  cb.  m,    ||  29.    30,    as   amended   by   U    18G2, 

!j.  229,  aod  L  1878,  cJi.  278. 

I  2!m.  fAm'd,  1901,  1914.1      Release    of    old    nnretleii    on 

i«  giring  9i  acw. 

[/poo  the  relurii  of  tbe  dtatioiii  isstied  as  prescribed  in  the  last 
tion,  it  the  priocipal  on  the  bond  does  act  file  a  new  bond 
the  UjisAi  form  with  new  sureties  to  the  satisfaction  of  the 
'ogBte,  tbfi  florro^te  mast  malce  an  order  requiring  said  prin- 
1  to  hie  such  new  bond  within  snch  reasonable  time,  not  ex- 
log  twenty  days,  as  tbe  sitrrogate  fixes.  Sbonld  the  princi- 
}}e  8Weh  new  bond  upon  the  return  of  sqch  citation  or  within 
me  fixed  by  such  order,  the  surrogate  must  therenpon  make 
ree  reJeasing  the  petitioner  from  liability  upon  the  bond  for 
ibse<inent  act  or  defauh  of  the  principal,  and  requiring  the 
ml  to  render  and  settle  his  account  to  and  including  the 
f  ancb  decra?,  and  to  file  such  account  within  a  time 
lot  exceeding  twenty  days  from  such  date;  otherwise  he 
lake  a  decree  removing   such   principal  or   revoking   his 

I  2001,  as  amended  by  L.  1901*  eh.  524,  amended  and  rennmbered 
1.   ch.    44a,   in  elTect  S«pt.    1,    Vbl4^ 
Soarce.—  L  1837,  ch.  460,   If  31,   32. 

[Added,    1914.1      Principal    majr    litibatltiite    ne^v 
mretjr  titter  /aafdal  iietllement. 

?r  there  is  pending  in  snrrogate's  court  a  proceeding 
tc^rmefJiate  jtidk-ial  settlement  of  the  account  of  an 
dminisfrttor,  guardian  or  testamentary  trustee  who 
quired  to  fil«  an  oftlcial  bond,  such  principal  may  ask 
reeding,  upon  good  cause  shown,  for  leave  to  file  a 
r  a  new  sorety.  If  the  snrrogate  grants  such  appli- 
tli  fherenpon  fix  the  penalty  of  the  new  bond,  or  the 
hich  the  new  sorety  mnst  justify,  and  upon  the  filing 
of  such  new  bond,  or  of  tY^e  nndertahing  of  the  new 
trrogAte  may  proTide  in  the  decree  of  judicial  set- 
riie  fartaer  bond  or  surety  be  dinchargcd  from  and 
of  atieh  decree  from  all  liability,  except  ujxm  ap- 
,   as   to  all   matters  embraced  in  said  account  and 

14,    ch.    4-iZ,    In   effect  Sept.   1,    1014. 

cl«       :1014. 1  Suretlen     liable     for     money,     el 

>«<    Jn    aaifto^iae>v  caiMiclty. 

rhorn  Jetters  arc  issued  is  liable  for  money  or 
rfjyf^rty  of   tlie   estate  which  wns  in  his  hands,  or 

^'U^Ti    Iif»    letters  were  issnrd,  in  whatever  t-M- 

\\'€*<\   bjf   l>im.    or  cftnio  under  his  Cfnitrol.     WIu-tc 

r    him,    or    c-ame  under  his  control,   by  virinc  f)!' 

'ssrne<l    to    liiiii  in  th.*  same  or  anothor  capacity, 

•^r    the    iiioii-»y.   or  ijiniajrcs   f'»r   fjiilnro   to   dc- 

niay    he    mointuined   upon  both  olRcial  bonds; 
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bur,  as  betwocn  t!ie  sureties  upmi  the  officiul  bond  jiiveii  upon 
the  issue  of  the  prior  letters,  and  those  upon  the  official  bond 
iriven  upon  the  issue  of  the  subsequent  letters,  the  latter  ar« 
liable  over  to  the  former. 

Former   |   2596,    amended   and   renumbered  hj  L.    1914,   ch.    443,    In  effect 
S.nt.    1.    1914. 
Orlf^iual   Source. —  New. 

9  25H3.    [Renam.,  1014.]      IVhen  bond  may  be  proaecvte^. 

Where  an  execution,  issued  upon  a  surroitate's  decree.  aicaioA 
the  property  of  an  executor,  administrator,  testamentary  trustee, 
or  guardian,  has  been  returned  wholly  or  partly  unsatisfied,  an 
action  to  recover  the  sum  remaining  uncollected  may  be  main- 
tained upon  his  official  bond  by  and  in  the  name  (»f  the  person 
in  whose  favor  the  decree  was  made.  If  the  principal  debtor  i« 
1  resident  c»f  the  state,  the  execution  must  have  been  issued  to 
the  county  where  he  resides. 

Former  f  i:C07,  renumbered  by  L.    1014.  ch.  443,  in  eflfeot  Sept.   1,  1914. 
Original  Source.— L.   IKW,  cb.  400,   |  Co. 


§  2ftH4.  [Ani'dy  1014.]  Socceimor  may  proaecnte  oflrial 
bond. 

Where  a  successor  of  an  executor,  administrator,  guardian  or 
testamentary  trustee  has  been  appointed,  he  may  maintain  an 
action  upon  his  predecessor's  official  bond,  in  which  he  may  rt* 
cover  any  money,  or  the  full  value  of  any  other  property,  re- 
ceived by  the  principal  in  the  bond,  and  not  duly  administered 
by  him;  and  to  the  full  extent  of  any  injury,  sustained  by  the 
estate  of  the  decedent,  infant  or  beneficiary  as  the  case  may  be, 
by  any  act  or  omission  of  the  principal. 

The  money  recovered  in  such  a,n  action  shall  be  part  of  the 
estate  or  fund  in  the  hands  of  the  successor  and  must  ht*  d\*- 
tributed  or  otherwise  disp^ised  of  accordingly;  except  that  a  re- 
covery for  an  act  or  omission,  respecting  a  right  of  action,  or 
other'  property,  appropriated  by  law  for  the  benefit  of  the  h»B- 
band.  wife,  family,  or  next  of  kin  of  a  decedent,  or  disposed  of 
by  a  will  for  the  benefit  of  any  person  is  for  the  benefit  of  the 
person  or  persons  so  entitled  thereto. 

A  decree  against  such  decedent's  executor,  or  administrator, 
rendered  upon  an  accounting  under  section  2725  of  this  chapter, 
has  the  same  effect  as  if  an  execution  issued  upon  a  surrogat**'* 
decree  against  the  property  of  decedent  had  l)een  returned  on- 
.satisfied  during  decedent's  life  time. 

Former   I    26()8,    amended   and    renumbered   by    L.    1014,    ch.    443,    la  effert 
Sept.   1,    1914. 
Original  Source.—  K.  S.,  pt.  2,  ch.  C,   tit.  3,   |  21. 


I  :UiH:i,    [Am*d,   lt»14.]      Action   on   olllelal   bond*    when  ■• 
•occeiiiior  appointed. 

Where  an  executor,  administrator,  guardian  or  testamentary 
trustee  has  been  reuiovcd,  or  his  letters  have  been  revoktHl.  and 
no  successor  is  appointed,  any  person  aggrieved  may,  upon  ob* 
taining  an  order  from  the  surrogate  granting  him  loave  ao  ta 
do,  maintain  an  acti(ui  upon  the  official  bon<l  of  the  per^Mm  sa 
removed  or  whose  letters  Inive  been  revoked  in  behalf  of  hiB^ 
aelf  and  all  others  interested;  in  which  the  plaintiff  may  recover 
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miy  niiini>}-,  or  tlic  full  vbIiu-  of  any  other  propprtj.  rpceiTed  hj 
ttat>  priiiHiinl  on  Ibe  Ih>ii<1,  aiiii  iii>t  iliily  iidminisltrnl  by  him, 
nnil  ti>  the  full  pxti'nt  of  ony  injury  Hiistftlmil  by  the  pntnte  of 
the  ileiwlent.  inrniit  or  bcncfii-inry  by  any  not  or  omU»ion  i)(  the 
principal.  The  money  rei-oTtriKl  In  siieh  an  nrtion  niiiHt  br  paid, 
by  the  sheriff  or  other  olBcir  who  eoilwtn  it.  Into  the  siirrognte'i 
•■ourt  lo  lip  paid  to  n  BnceeBKor  when  appointed  and  distributed  to 
the  iieraouH  entJtlfil  tU(-reto. 

roriDFr  I   3eo9.    saitndnl    ind   ivnitinberHl   bf   L.    1014.   rb.    443.    In  rOtet 

f  ZlWe.    |Add«-d,  1»14.1      DlHhKFKr   of  bona  of  aaderlBh- 

Any  party  to  a  bond  or  undertekini;  xivea  npoo  appeal,  or  to 
injure  the  performsnce  of  an  aot  by  himself  or  aaother,  as  to 
n'hi<-h  no  ncfountinfc  in  retguirpd  by  law  for  its  dincharfce.  may 
apply  to  the  surroKale's  court,  upon  notice  to  all  portlen  interested 
in  the  Knbjeot-matler,  or  in  the  prooeediuB  in  which  the  bond  or 
undertaking  wan  given,  for  the  discharge  of  the  obligation  or 
linbilily.  In  whole  or  in  part.  The  court  may  thereupon  by  order 
o<!rlify  that  the  whole  obligation  or  liability  on  the  bond  or  under- 
Tating  is  discharjced.  or  may  direct  that  such  obligation,  or  lia- 
bility he  dischargnl  In  snrh  amount  as  may  be  JuhI.  and  that  the 
bond  or  andertahins  shall  thereafter  have  the  same  force  and 
effect  as  if  given  in  terms  for  the  remaining  otiligetioD  or 
liability. 

Ad<)ed  bj  h.   1914,  cb.  413,  In  ftlert  Sept.  1.    1814. 

a  ZIWT.  [Ain'«,  1814.]  AppllealluB  >f  thla  artlel*  to  exec. 
BtoFs,  et   oPlera,  hrrpiolorr  «p|iolHlcd. 

The  proviKions  of  this  article  apply  to  an  executor,  adminis- 
trator, or  gturdlan.  to  whom  letters  have  been  isHued.  and  to  a 
Imlanicnlary  trustee  whose  I  rust  has  lieen  created  before  this 
rbnpler  tabes  effect:  except  that  it  does  not  affect,  in  any  man- 
ot-r.  the  linbility  of  the  suretieK  on  n  bond  executed  before  this 
chapter  takes  effect. 

Ponnrr   I   MIO.   imi'iiili-d   siiil   rcnnmbErcil   bj   L.    1914.   cb.   44S,   In  rffwt 
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TITXC  HL 

Granting  lettets  of  adminlstratlcni,  probating:  and  cooMraiBi 
wlUs;  iflsne  of  letters  testamentary,  and  ancillary  letters 
testamentary  and  of  administration;  appointment  and  <iiialifl- 
cation  of  testamentary  trustee;  appointment  and  quaUfication 
of  general,  ancillary  and  testamentary  guardian,  and  gnardiu 
by  deed;  annual  accounts  by  such  guardians. 

Article  t.  Ornit  of  leiteni  <v(  adaiBtaifatluii,  and  qwakftcation  •!  adnin- 
iKtritMif;  public  and  temporarj  admiiiintraturK ;  udminifttrathiB 
with  the  win  annexed  and  de  bonis  nun. 
II.  frodiic*tf<m  and  prtibate  of  wIUm;  objectlom  ami  thetr  trial;  c<hi- 
fetrnctlon  of  wills ;  qiiaUft«atkn  at  e«e<eutoni;  grant  of  aavillaiT 
Iffttf^rH  t^8taiB*>ntarj  and  9t  adniialHt ration :  qualification  of  tfnUi- 
BMDtary  tru8t(>e;  st'onrlty  from  tetitamentary  trustees  and  ext-e- 
utoTH  acting  as  tmi^-fe<>fi. 
III.  Appointment  and  qnallflcatlon  of  gmorat,  aiietflary  and  testa- 
mentary gtiardlamt,  nod  gtumMaiM  bj  dHe6;  flllag  and  ezamlatac 
CnaidtaiiKB'  annaal  accoaiits. 

ARTICLB    IriRST. 

(}rant  of  letter$  of  adminitiration,  and  quuHfic^tifm  of  admimB- 
trator;   public  and   temporary    admmistrmtor ;  mdminiatrator 
icith  the  irill  annexed,  and  de  bonis  non. 

Sec.    2r)K8.  Who  entitled  to  letters  of  adailnlatratlon. 

2oS0.  Application  for  letters. 

2rtiH>.  Citation ;   proceedlngH  upon   return   thereof. 

2501.  Admin Istrator'n    bond. 

2002.  Limited    letters*  may   bo   l«nn'd ;   bond. 

3S93.  County  tr«>amirer  appointed  administrate  to  qualify  and  hare  fees. 

2504.  I'ublic    adiuIniKtrat(»r   of    Kings    eouiity. 

2505.  t*uMlc   administrator  of   Erie   connfy. 

2ft96.  When   and    how    tempornry   a<1mInlstrators  may  be   appotatei. 

2597.  General   powera,    et  eetera,   of   temporary   administrator. 

2598.  Mem ;  as  to  reqairlng  cre4iitora  to  present  clalma. 
2501).  I'aymi>iit  oi   deutH  by  tempfirary  administrator. 
2«{«K>.   Idem;    an   to  real   prf>|x»riy. 

2601.  Ap»>eUil  powers  of  teiDporary  administrator  of  abaentee;  bm^  pro- 
vide for  family. 

2002.   Notices   nM]ufre«l   l>y    this   artlele ;    how   glvett. 

H\U3.  U^tterM  of  adnilniHtration  with  will  annexed;  when  and  to  whom 
grantiHl.  • 

2C04.   Idem ;   renunciation   or   exclusion  oi*  persons   having  prior  right. 

2005.   IIow   executor  or  administrator   with  the  will  annexed  qualifies. 

2G06.  Appointment   of   administrator   de   bonis   non. 

§  2.%HH.    [Aiii*cl,  1804,  1H07,  lOOO,  1013,  1014.]      ^Who  entitled 
to  lettem  of  admlnlMtratlon. 

Administration  in  case  of  intestacj*  must  be  granted  to  the  per- 
son.s  entitled  to  take  or  share  in  the  personal  property,  who  are 
competent  and  will  accept  the  same,  in  the  following  order: 

1.  To  the  surviving  husband  or  wife. 

li.  To  the  children. 

3.  To  the  grandchildren. 

4.  To  the  father. 
r>.  To  the  nujther. 
r>.  To  the  brothers. 
7.  To  the  ^sisters. 

(too 
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&  To  tinj  other  next  of  kin  entitled  to  share  iii  the  distribution 

of  the  estate,  preference  being  given   to   the  person  entitled  to 

tike  the  largest  share  in  the  estate,  except  as  hereinafter  pro- 

vided. 

It  a  person  entitled  to  take  all  the  personal  estate  is  an  infant, 

or  an  incompetent,  or  has  died,  his  guardian,  committee  or  legal 

representatire,  as  the  case  may  be,  shall  have  a  prior  right  to 

letters  in  Ms  place  and  stead. 

It  ill  the  persons  entitled  to  take  the  personal  estate  are  in- 
fants, or  adjudged  incompetents,  or,  if  no  adult  or  competent 
person  entitled  to  take  or  share  in  .the  estate  will  accept  the 
8ame,  letters  may  be  granted  to  the  general  guardian  of  an  in- 
fant or  to  the  committee  of  an  incompetent,  in  the  place  of  such 
nfant  or  incompetent. 

If  no  person  entitled  to  take  or  share  in  the  estate  will  accept 
le  same  or  an  appointment  is  not  made  by  consent  as  herein- 
ter  proYidedf  then  administration  shall  be  granted  as  follows: 
n.  To  the  public  administrator. 

j.  To  the  county  treasurer  of  the  county,  or  to  the  petitioner, 
the  discretion  of  the  surrogate. 

To  any  other  person  or  persons. 
'  several  persons  have  an  equal  right  to  administration,  they 
t  be  preferred  in  the  following  order:  First,  men  to  women; 
idf  relatives  at  the  whole  blood  to  those  of  the  half  blood; 
,  unmarried  women  to  married.  If  there  are  several  per- 
eQoaJJy  entitled  to  administration,  the  surrogate  may  grant 
;  to  one  or  more  of  such  persons.  Administration  may  be 
ii  to  one  or  more  competent  i>ersons,  jointly  with,  and  upon 
piication  of,  a  person  entitled,  or  to  a  competent  person  or 
I  not  entitled,   upon   the    consent   of   all    of   the   persons 

to  take  or  share  in  the  estate  who  are  within  this  state 
apetent.  which  consent  must  be  in  writing,  and  filed  in 
e  of  the  surrogate.  For  the  purposes  of  this  section  a 
npnny  or  other  corporation  authorized  to  act  as  adminis- 
all  be  included  in  the  word  "  person.*' 

f   2660.    an    amended    by    L.    1894,    ch.    503:    L.    1807,    ch.    177; 
].    65:'Jj.    1913,    ch.    403,   amended   and    renumbered    by    L.    1914, 
effect   Sept.    1,    1914. 

toarce. —  The  original  section  was  snperaeded  by  the  amend' 
is  wbicb  re-enacted  In  the  section  R.  S.,  pt.  2,  ch.  6,  tit. ,  2, 
.    34. 

■       ■  ■     V 

Am'a,  189S,  lOOOy  1914.]     Applleatlon  for  letters. 

r.  or  person  interested  in  the  estate  of  an  intestate, 
1  in  an  action  brought  or  about  to  be  brought  in 
□  testate,  if  living,  would  be  a  proper  party,  may 
le  surrogate's  court  having  jurisdiction,  a  petition, 
i  decree  awarding  letters  of  administration,  either 
»  another  "person.  A  citation  shall  not  be  issued, 
jhall  not  be  made  where  a  citation  is  not  necessary, 
ianer  shows  to  the  satisfaction  of  the  surrogate, 
»r  all  the  Jurisdictional  facts,  and  particularly  that 
?^   no    nv^ill. 

an    ametKlod     Ity    L.    1893.    ch.   686.    and   L.    1909,    ch.    184, 
rnt>^re<l    by     I-     1014,  ch.   443,   In  effect  Sept.    1,  1914. 
—  Tlie      amenclitient    of    1893     con»olIdattHl    in    the    section 
«1     2C>61.        KormtT    S    '2660    was    new    to   the   code    of    dvH 
4>1    wat*    clerlvtHl    from   U.   S.,  pt.   2,  ch.   «,   tit.  2,   |  26. 
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§  208O.    [Am'd,    1888,    1911,    1814.]      Citation;   Fr<»ceedlB«f 
opon  return  thereof. 

Every  person,  being  a  resident  of  the  state  and  competent,  who 
bas  a  right  to  administration  prior  or  equal  to  that  of  the  peti- 
tioner a  ad  wlio  has  not  renounced,  must  be  cited  upon  a  petition 
for  letters  of  administration;  and  where  the  petitioner  is  not 
entitled  to  share  in  the  distribution  of  the  estate  there  must  also 
be  cited  all  resident  infants  and  adjudged  incompetents  who  are 
so  entitled.  The  surrogate  may,  in  his  discretion,  issue  a  cita- 
tion to  non-residents,  or  those  who  have  renounced,  or  to  any 
or  all  other  persons  interested  in  the  .estate.  Where  it  is  not 
necessary  to  cite  any  person,  a  decree,*  granting  letters  may  be 
made  on  presentation  of  the  petition.  Any  person  who  has  a 
right  to  administration,  prior  or  equal  to  that  of  the  petitioner, 
m«y  renounce  his  right  by  a  written  instrument,  acknowledged, 
or  proved,  and  duly  certified  which  must  be  filed  in  the  surro- 
gate's olflce;  except  that  a  public  administrator  or  county  treas- 
urer may  not  renounce  his  right  and  may  only  be  excused  from 
acting  as  such  upon  his  motion  duly  made  and  upon  an  order 
made  and  entered  thereupon  by  the  surrogate. 

Former  %  2663,  as  amended  by  L.  1893,  ch.  6S6,  and  L.  1911.  cb.  431. 
amended  and  renumbered  by  L.   1914,   ch.   443,    In  effect  Sept    1,    1914. 

Orlidnnl  Source. —  The  amendment  of  1893  consolidated  In  this  section  tU 
of  former  }$  2062.  2663,  2664.  2665,  and  2666;  fi  2662  was  new;  |  2663  wv 
derived  from  R.  S.,  pt.  2,  ch.  6,  dt.  2,  |  37 ;  |  2664  was  from  B.  S.,  pt  Z, 
ch.  6,  tit.  2,  S  ^f  in  imrt;  §  2666  was  new;  t  2666  was  from  L.  1878,  A. 
298,   I  2. 

f  2581.    [Am'd,   1888,   1814.]    Administrator**   bond. 

Before  letters  are  issued  to  an  administrator  he  must  file  bis 
official  oath,  and  execute  to  the  people  of  the  state,  and  file  with 
the  surrogate,  the  joint  and  several  bond  of  himself  and  two  or 
more  sureties,  in  a  penalty  fixed  by  the  surrogate,  not  less  than 
the  value  of  the  personal  property  of  which  the  decedent  died 
possessed  and  of  the  probable  amount  to  be  recovered  by  reason 
of  any  right  of  kction,  granted  to  an  executor  or  administrator, 
by  special  provision  of  law,  or  by  reason  of  a  cause  of  action 
which  existed  in  behalf  of  decedent;  except  that  where  the 
person  or  persons  about  to  be  appointed  is  or  are  entitled  to  the 
whole  estate,  the  surrogate  may  dispense  with  a  bond  or  fix  the 
penalty  at  such  sum  as  will  adequately  protect  the  rights  of 
all  creditors.  The  sum  to  be  fixed  as  the  amount  of  the  penalty 
must  be  ascertained  by  the  surrogate,  by  the  examination  on 
oath  of  the  applicant  or  any  other  person,  or  otherwise,  as  the 
surrogate  thinks  proper.  The  bond  must  be  conditioned  that  the 
administrator  will  faithfully  discharge  the  trust  reposed  in  him 
as  such  and  obey  all  lawful  decrees  and  orders  of  the  surrogate's 
court  touching  the  administration  of  the  estate  committed  to 
him. 

In  cases  where  the  husband  or  wife  and  all  the  next  of  kin 
of  the  decedent  or  all  the  persons  entitled  to  share  in  the  estate 
consent,  the  penalty  of  the  bond  need  not  exced  double  the 
amount  of  the  claims  of  the  creditors,  against  the  estate,  pre- 
sented to  the  surrogate,  pursuant  to  a  notice  to  be  published 
once  a  week  for  four  weeks  in  such  newspaper  or  newspapers  as 
th^  surrogate  shall  direct,  reciting  an  intention  to  apply  for 
letters  under  this  provision,  and  notifying  creditors  to  present 
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thw  claims  to  the  surrogate's  court  on  or  before  a  day  to  be 
£ied  in  such  notice,  which  shall  be  at  least  thirty  da3's  after 
the  first  pubiicatioQ  thereof;  but  no  bond  so  given  shall  be  for 
Im  than  five  thousand  dollars;  and  such  bond  may  be  increased 
hj  order  of  the  surrogate  for  cause  shown.     Pending  such  appli- 
cation, no  temporary  administrator    shall   be   appointed,   except 
on  petition  of  such  next  of  kin. 

Fomn  f  26IH.  in  amraded  by  L.  1808,  cb.   686,  amendml  and  renmnbered 

7  L  1914.  (b.  443,  In  effect  Sept.  1,  1914. 

(ir^Btl  Soorre.—  The  amendment  of  1893  changed  the  namber  of  this 
dfoo;  It  was  formerlj  f  2807  and  was  derived  from  R.  S.,  pt.  2,  ch.  6, 
'.  2,  I  42. 

MM,  f Added,   1914.1  Limited    letters    may    be    laamedi 

Bd. 

rbere  a  right  of  action  is  granted  to  an  executor  or  admin- 
ttor  by  special  prorision  of  law,  or  it  is  alleged  that  a  cause 
ctioo  existed  in  behalf  of  decedent,  add  it  appears  to  be  im- 
ticable  to  give  a  bond  suflScient  to  cover  the  probable 
iDt  to  be  reeorered  in  the  case  of  an  executor,  or  such 
ble  recovery  and  the  existing  personal  estate  in  the  case  of 
fniinjstrafor,  the  surrogate  may  dispense  with  a  bond,  or 
e  peoaJtj  at  such  sum  as  he  shall  deem  sufficient,  and 
fetters  which  as  to  such  cause  of  action  shall  be  limited 
prosecution  thereoi,  and  restraining  t^e  executor  or  ad- 
fltor  from  compromise  of  the  action  or  the  enforcement  of 
/gment  recovered  therein  until  the  further  order  of  the 
e  made  upon  filing  satisfactory  security. 

J  Ia   1014,  ch.  443,  In  effect  S«pt.   1.    1914. 


[Add^d,    1914.]    County    treaainrer    appointed    ad- 
tor  to  aaaliffy  and   haire  feeai. 

jr  treasurer  appointed  administrator  of  an  estate  shall 
tbe  manner  prescribed  in  section  2591;  shall  be  vested 
le  powers  and  rights  of  other  administrators  and  be 
the  same  duties  and  obligations;  and  shall  be  allowed 
ees  for  his  services  as  are  now  allowed  by  law  to 
)rs,  which  fees  shall  be  in  addition  to  the  salary 
w  allowed  by  law  to  such  county  treasurer.  Such 
ty  employ  an  attorney  to  act  for  him  as  such  ad- 
*ther  than  the  one,  if  any,  appointed  to  act  as  the 
lejr  or  the  official  attorney  of  such  treasurer. 

1914,    cb.   443,    In   effect  Sept.   1,   1914. 

^a,    1S09,    1004,   1914.]    Public  adminliitrator  of 

e   ot  the   county  of  Kings  shall,  on  or  before  the 

ot    October,    nineteen   hundred   and   eleven,   and 

f    tlierearter,    except  as  hereinafter  provided,   ap- 

person    as    public  administrator  of  said  county 

r    tlie    term    of   five  years  unless  sooner  removed 

id    term    be^ntiing  on  the  nineteenth  day  of  Oc- 

\iindred     and    eleven.     In  case  of  a   vacancy  in 

*ason     of     death,    resignation    or   otherwise    said 
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surrogate  shall  fill  the  same  by  appointing  a  suitable  pc^rson  as 
public  administrator  for  the  full  term  of  five  years  from  the  date 
of  such  appointment  and  qualification.  Before  entering  upon 
the  performance  of  the  duties  of  his  office  the  person  so  appointed 
must  take  and  subscribe  before  the  county  clerk,  or  a  justice  of 
the  supreme  court,  the  constitutional  oath  of  office,  and  execute 
a  bond  with  sureties  to  be  approved  by  a  justice  of  the  supreme 
court,  to  the  county  of  Kings,  in  a  penal  sum  of  fifty  thousand 
dollars,  conditioned  for  the  faithful  discharge  of  all  the  duties 
of  his  office,  and  that  he  will  fully  and  correctly  account  for  and 
pay  over  all  moneys  and  property  that  may  come  into  his  hands 
as  such  public  administrator,  according  to  law,  which  bond  mnst 
be  filed  with  the  clerk  of  the  county.  He  shall  be  entitled  to 
retain  from  all  moneys  or  property  of  any  intestate  that  come 
into  his  hands  'after  deducting  all  actiial  and  necessary  expenses 
the  same  commissions  as  are  now  allowed  by  law  to  exe<-uton 
or  administrators,  and  he  shall  receive  a  salary  for  his  serviee? 
to  be  fixed  by  the  board  of  estimate  and  apportionment  of  the 
city  of  New  York  upon  the  recommendation  of  the  surrogate  of 
the  county  of  Kings,  the  same  to  be  raised  and  paid  each  year 
in  the  same  manner  as  are  other  county  charges.  The  public 
administrator  shall  not  receive  to  his  own  use  any  fees  or  emoln- 
ments  in  addition  to  his  salary,  and  he  shall  pay  into  the  treasury 
of  the  city  of  New  York  all  commissions  and  costs  received  by 
him  from  any  source  whatever;  such  payments  shall  be  made 
monthly  and  shall  be  accompanied  by  a  sworn  statement  in  sncb 
form  as  the  comj^troller  of  the  city  of  New  York  shall  prescribe, 
showing  in  detail  the  costs  and  commissions  received  and  allowed 
to  him.  A  suitable  office  for  said  public  administrator  shall  be 
provided  for  him  in  one  of  the  county  buildings  in  the  county 
of  Kings.  The  surrogate  shall  also  appoint  a  counsel  and  a 
clerk  to  said  public  administrator,  their  salaries  to  be-  fixed  by  the 
board  of  estimate  and  apportionment  of  the  city  of  New  York 
upon  the  recommendation  of  said  surrogate  and  to  be  raised  and 
paid  each  year  in  the  same  manner  as  are  other  county  charires. 
He  shall  have  the  prior  right  and  authority  to  collect,  take  charjre 
of  and  administer  upon  the  goods,  chattels,  personal  property 
and  debts  of  persons  dying  intestate,  and  for  that  purpose  to 
maintain  suits  as  such  public  administrator  as  any  executor  or 
administrator  might  by  law  in  the  following  cases: 

1.  Whenever  such  person  dies  leaving  any  assets  or  effect*  in 
the  county  of  Kings,  and  there  is  no  widow,  husband  or  next  of 
kin  entitled  to  a  distributive  share  in  the  estate  of  such  intestate, 
entitled,  competent  or  willing  to  take  out  letters  of  administra- 
tion on  such  estate. 

2.  Whenever  assets  or  effects  of  any  person  dying  intestate, 
after  his  death*  come  into  the  county  of  Kings  and  there  is  no 
such  person  entitled,  competent  or  willing  to  take  administration 
of  the  estate.  In  such  cases  intestacy  is  presumed  until  a  irill 
is  proved  and  letters  testamentary  issued  thereon.  All  provisions 
of  law  conferring  jurisdiction,  authority  or  power  on.  or  other 
wise  relating  to,  the  office  of  public  administrator  of  the  city  of 
New  York  and  to  the  office  of  public  administrator  in  the  several 
counties  of  the  state,  so  far  as  applicable  apply  to  and  are  eon- 
f erred  on  the  office  hereby  created.  The  surrogate  of  the  county 
of  Kings,  in  cases  where  now  authorized  by  law  to  issue  letters 
a  temporary  administration,  mny  in  his  'discretion  issue  lettei* 
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their  claims  to  the  surrogate's  court  on  or  before  a  day  to  be 
fixed  iu  such  notice,  which  shall  be  at  least  thirty  days  after 
the  first  publication  thereof;  but  no  bond  so  given  shall  be  for 
less  than  five  thousand  dollars;  and  such  bond  may  be  increased 
by  order  of  the  surrogate  for  cause  shown.  Pending  such  appli- 
cation, no  temporary  administrator  shall  be  appointed,  except 
on  petition  of  such  next  of  kin. 

Former  |  2G64.  ao  amended  by  L.  1893,  ch.  686,  amended  and  renumbered 
by  L.   1014.   ch.  443,  in  effect  Sept.  1,  1914. 

Original  Source. —  The  amendment  of  189.3  changed  the  number  of  thlfi 
section;  it  was  formerly  |  2667  and  was  derived  from  R.  S.,  pt.  2,  cb.  6. 
tit.  2,   I  42. 

•  2S02.  [Added*  1914.T  Limited  letters  miay  be  laauedi 
bond. 

Where  a  right  of  action  is  granted  to  an  executor  or  admin- 
istrator by  special  provision  of  law,  or  it  is  alleged  that  a  cause 
of  action  existed  in  behalf  of  decedent,  add  it  appears  to  be  im- 
practicable to  give  a  bond  sufficient  to  cover  the  probable 
amount  to  be  recovered  in  the  case  of  an  executor,  or  such 
probable  recovery  and  the  existing  personal  estate  in  the  case  of 
an  administrator,  the  surrogate  may  dispense  with  a  bond,  or 
fix  the  penalty  at  such  sum  as  he  shall  deem  sufficient,  and 
issue  letters  which  as  to  such  cause  of  action  shall  be  limited 
to  the  prosecution  thereor,  and  restraining  tl^e  executor  or  ad- 
ministrator from  compromise  of  the  action  or  the  enforcement  of 
any  judgment  recovered  therein  until  the  further  order  of  the 
surrogate  made  upon  filing  satisfactory  security. 

Added  by  L.   X914,  ch.  443,  la  effect  Sept.   1.    1914. 

f  2S03.  [Added,  1014.]  Conntr  treaiinrer  appointed  «d- 
miniatrator  to  qualify  and   hare   feeii. 

A  county  treasurer  appointed  administrator  of  an  estate  shall 
qaalify  in  the  manner  prescribed  in  section  2591;  shall  be  vested 
with  all  the  powers  and  rights  of  other  administrators  and  be 
subject  to  the  same  duties  and  obligations;  and  shall  be  allowed 
the  same  fees  for  his  services  as  are  now  allowed  by  law  to 
ftdministrators,  which  fees  shall  be  in  addition  to  the  salary 
and  fees  now  allowed  by  law  to  such  county  treasurer.  Such 
treasurer  may  employ  an  attorney  to  act  for  him  as  such  ad- 
ministrator other  than  the  one,  if  any,  appointed  to  act  as  the 
county  attorney  or  the  official  attorney  of  such  treasurer. 

Added  by  L.  1914,  ch.  443,  in  effect  Sept.   1.   1914. 

§  2504.    [Am'd,  1803,  1004,  1014.]    Public  adminliitrator  of 
Kfoffa  county. 

The  surrogate  of  the  county  of  Kings  shall,  on  or  before  the 
nineteenth  day  of  October,  nineteen  hundred  and  eleven,  and 
every  five  years  thereafter,  except  as  hereinafter  provided,  ap- 
point a  suitable  person  as  public  administrator  of  said  county 
to  hold  office  for  the  term  of  five  years  unless  sooner  removed 
for  cause,  the  said  term  beginning  on  the  nineteenth  day  of  Oc- 
tober, nineteen  hundred  and  eleven.  In  case  of  a  vacancy  in 
said    office   by   reason    of   death,    resignation   or   otherwise   said 
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1.  When  for  any  cause,  delay  necessarily  occurs  in  the  granting 
of  letters  testamentary  or  letters  of  administration,  or  in  pro- 
bating a  will. 

An  appointment  of  a  temporary  administrator,  in  a  case  speci- 
fied in  this  subdivision  must  be  made  by  an  order,  if  a  proceed- 
iug  for  grant  of  letters  of  administration  or  probate  of  a  will 
is  then  pending.  At  least  ten  days'  notice  of  the  application  for 
such, an  order  must  be  giyen  to  each  party  to'  the  proceeding  who 
has  appeared,  unless  the  surrogate  is  satisfied  by  proof  that  the 
safety  of  the  estate  requires  the  notice  to  be  shortened,  in  which 
case  he  may  shorten  the  time  of  service  to  not  less  than  two  dajs. 
If  no  proceeding  is  pending,  application  shall  be  by  petition  and 
a  citation  shall  issue  in  the  usual  manner  directed  to  the  persons 
entitled  to  letters  of  administration  in  a  case  where  no  will  is 
known' to  exist;  or  to  the  executor  or  executors,  trustee  or  trus- 
tees if  any,  and  such  legatees  and  devisees  as  the  surrogate  may 
direct  to  be  cited,  in  cases  where  a  will  has  been  filed. 

2.  Where  a  person  of  whose  estate  the  surrogate  would  have 
jurisdiction,  if  he  were  shown  to  be  dead,  disappears  or  is  miss- 
ing, so  that,  after  diligent  search,  his  abode  cannot  be  ascer 
tained.  and  under  circumstances  which  afford  reasonable  ground 
to  believe  either  that  he  is  dead,  or  that  he  has  become  a  luna- 
tic, or  that  he  has  been  secreted,  confined,  or  otherwise  unlaw- 
fully made  away  with;  and  the  appointment  of  a  temporarv  ad- 
ministrator is  necessary  for  the  protection  of  his  property,  and 
the  rights  of  creditors  or  of  those  who  will  be  interested  in  the 
estate,  if  it  is  found  that  he  is  dead. 

Application  for  such  an  appointment,  in  a  case  specified  in  this 
subdivision  must  be  made  by  petition,  in  like  manner  as  where 
an  application  is  made  for  administration  in  case  of  intestacy; 
and  the  proceedings  are  the  same  as  prescribed  in  this  title,  re- 
lating to  such  last-mentioned  application. 

Such  an  application  for  the  appointment  of  a  temporary  ad- 
ministrator in  either  case  may  also  be  made,  with  like  effect, 
and  in  like  manner,  as  if  made  by  a  creditor,  by  the  county 
treasurer  of  the  county  where  the  person  whose  estate  is  in 
question  last  resided;  or,  if  he  w^as  not  a  resident  of  the  state, 
of  the  county  where  any  of  his  property,  real  or  personal,  is 
situated.  A  temporary  administrator  must  qualify  as  prescribed 
in  spction  2r)91  of  this  chapter  r-it.h  respect  to  an  administrator 
in-chief. 

Forraor  |  2670,  an  amondcnl  by  L.  1893,  ch.  686,  and  L.  1901,  ph.  20. 
amciKkHl  and   renumbered  by  L.   1914,  ch.  443,   in  effect  Si?pt.   1.   1014. 

Original  Sourco. —  Tlio  amendment  of  1883  consolidated  former  If  2868. 
2069.  JflTO,  and  2671;  |  2668  was  derived  from  U  183t,  ch.  460,  {  2S,  t» 
amended  by  L.  1867.  ch.  782,  8  7;  |  2669  from  L..  1864.  ch.  71,  i  11; 
-   2670  from  L.   1875.  ch.  r>19,   f   1;    8  2671    -  -  - 

43,  as  amended  by  L.  1864,   ch.  71.   {  0. 


I  2670  from  L.   1875.  ch.  J>19,   1^  l|,,l  2671  from  K.   8..   pt.   2,   ch.  6.'  tit  4 


i  259T.  [AmM,  1881,  1914,  191S.]   General  powers,  et  eetertf 
of   temporary   admintiitrator. 

A  temporary  ndminiNtrator,  appointed  as  prescribed  in  this 
article,  has  authority  to  take  into  his  possession  personal  property; 
to  secure  and  preserve  it;  and  to  collect  choses  in  action;  and,  for 
either  of  these  purposes,  or  for  the  purpose  of  determining  the  title 
to  personal  property  in  his  possession,  lie  may  maintain  any  actiou 
or  special  proceeding.  An  action  may  be  maintained  against  hioot 
by  leave  of  the  surrogate,  upon  a  debt  of  the  decedent,  or  of  the 
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absentee  whom  he  represents,  or  upon  any  cause  of  action  to 
which  the  decedent  or  absentee  would  have  been  a  ^arty  in  like 
maoner  and  with  like  effect  as  if  he  were  au  administrator-in- 
chief.     The  surrogate  may,  by  an  order  made  upon  at  least  ten 
days*  notice  to  all  the  parties  who  have  appeared  in  the  special 
proceeding,  authorize  the  temporary  administrator  to  sell,  after 
appraisal,  -  such  personal  property,  specifying  it,  of  the  decedent, 
or  of  the  absentee  whom  lie  represents,  as  it  appears  to  be  neces- 
sary to  sell,  for  the  benefit  or  the  estate;  or,  if  it  appears  that 
tile  safety  of  the  estate  requires  the  notice  to  be  shortened,  the 
surrogate  may  shorten  the  notice  to  not  less  than  two  days.    The 
surrogate   may,    also,    by    order,    authorize   him    to    pay    funeral 
expenses,   or  any   expenses   of  the   administration   of  his  trust, 
or  stenographer's  or  referee's  fees  on  contest  of  a   will  or  ad- 
uiinistration;  and  he  may  also  direct  the  payment  of  a  legacy 
OT  other  pecuniary  provision  under  a  will  or  a  distributive  share 
or  just  proportionate  part  thereof,  according  to  sections  twenty- 
six  hundred  and  eighty-seven,  and  twenty-six  hundred  and  eighty- 
eight  of  this  chapter  as  though  he  were  an  executor  or  adminis- 
trator. ' 

Former  f  2672,  as  amended  by  L.  1881,  ch.  635,  amended  and  renumbered 
by  L.   1914.  cb.  448;  amended  by   L.   1015,  cb.  621.   In  effect  Sent.    1.   1015. 

Original  Source. —  U  1837,  cb.  460,  f  24,  aa  amended  by  L.  1664,  cb.  71, 
i  9. 

I  2508.    [Am*d,    1914.]    Id.|    a«    to    requlrlnv    creditors    to 
^reaent   claims. 

A  temporary  adminisfrator,  appointed  upon  the  estate  of  either 
a  decedent  or  an  absentee,  has  the  same  power  as  an  adminis- 
trator-in-chief to  publish  a  notice  requiring  creditors  of  the  de- 
cedent or  absentee  to  exhibit  their  demands  to  him.  The  pnb- 
Jjcation  thereof  has  the  saiue  effect,  with  respect  to  the  tem- 
porary administrator,  and  also  an  executor  or  administrator, 
subsequently  appointed  upon  the  same  estate,  as  if  the  tem- 
porary administrator  were  the  executor  or  an  administrator-in- 
chief,  and  the  person  to  whom  the  subsequent  letters  are  issued 
were  hiK  successor. 

Former   I   2673,    amended  and   renambered  by  L.   1914,   cb.   443,    In  effect 
Sept.    1.    1014. 

Original  Sonrce.— -  L.   1870,  ch.   10,  In  part. 

§    2S09.    [Am'd,    1014,    lOlT.]     Payment    of    debts    by    tem- 
poBrflirr  administrator. 

At  any  time  after  the  completion  of  the  publication  of  the 
notice  to  creditors  by  a  temporary  administrator,  the  surrogate 
mtty:  1.  Prior  to  an  accounting  as  provided  in  subdivision  two, 
upon  proof,  to  his  satisfaction,  that  the  assets  exceed  the  debts, 
make  an  order,  permitting  the  temporary  administrator  to  pay 
tlie  whole  or  any  part  of  a  debt,  due  to  a  creditor  of  the  decedent 
or  absentee;  or,  upon  the  petition  of  a  creditor,  a  citation  may 
to  the  temporary  aoministrator,  requiring  him  to  chow  cause 
he  should  not  pay  the  petitioner's  debt;  or 
2i-  Upon  the  petition  of  any  creditor  who  shall  have  presented 
;oci  established  his  claim  or  upon  the  application  of  the  temporary 
dministrator,  direct  'an  accounting  by  sucn  administrator  and 
the  Judicial  aettlement  of  his  account  may  direct  the  pay- 
ors 
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ment  of  the  expenses  of  administration  and  the  ratable  distribu- 
tion of  the  remaining  assets  in  his  hanos  applicable  to  the  pay- 
ment of  the  debts  in  payment  upon  the  claims  presented  and 
established  as  valid  claims  against  said  decedent  or  absentee,  and 
the  payment  into  court  or  the  retention  by  the  said  temporary 
administrator  of  whatever  may  remain  of  the  assets  of  the 
personal  estate. 

When  a  petition  is  presented  in  either  of  the  cases  above  men- 
tioned, the  proceedings  are,  in  all  respects,  the  same  as  where 
similar  proceedings  are  instituted  by  or  against  an  executor  or 
administrator,  as  prescribed   in  this  chapter. 

Former   |   2674.  amended  and  renumbered  by  L.   1914,  ch.  443;   am'd  \ilS 
L.  1917,  ch.  670,  In  effect  Sept.  1.   1917. 
Original  Source.—  L.   1870,  ch.  3S9,   f   10,  In  part. 

S  2e00.  [Am'd,  IdOl,  1014>  1918.)  Control  and  diaposltioa 
of  real  property  by  temporary  admlnlntrator. 

When  a  temporary  administrator  is  appointed  and  a  proceeding 
is  pending  for  the  probate  of  a  will  of  real  property,  or  there  is  a 
delay  in  the  granting  of  letters  testamentary  or  administration 
on  such  a  will  or  in  the  qualification  of  a  trustee  named  therein, 
the  surrogate  may,  by  the  order  appointing  him,  or  by  a  subse- 
quent order,  confer  upon  him  authority  to  take  possession  of  real 
property,  in  the  same  or  another  county,  which  is  affected  by  tae 
will,  and  to  receive  the  rents  and  profits  thereof  or  to  do  any 
other  act  with  respect  thereto,  which  is,  in  the  surrogate's 
opinion,  necessary  for  the  oxooution  of  the  will,  or  the  preserva- 
tion or  benefit  of  the  real  property.  For  either  of  these  purposes, 
he  may  maintain  or  defend  any  action  or  .special  proceeding. 
The  surrogate  may,  by  an  order,  confer  upon  him  authority  to 
mortgage,  lease  or  sell  any  or  all  of  the  real  property,  for  the 
purposes  specified  in  article  third  of  this  chapter,  under  such 
circumstances  and  restrictions,  in  such  manner,  and  upon  such 
terms  and  conditions  as  are  specified  in  said  article. 

Former   |   2675,   as  amended  by  L.    1901,   ch.   21,   renumbered  by  L.  1»H. 
ch.  443;   am'd  by  L.   191H.  ch.  3in.   In  effect  Sept.   1.   191& 
Original  Source.— L.   1870.  ch.  369,  ft   13. 

(  2001.  [Am'd,  1014.]  Special  pov^era  off  temporary  admls- 
iatrator  of  absentee  $  may  provide  ffor  ffamlly. 

A  temporary  administrator,  appointed  upon  the  estate  of  an 
absentee,  has  all  the  powers  and  authority  enumerated  in  the 
last  section,  with  respect  to  the  real  property  of  the  absentee. 
His  acts,  done  in  pursuance  of  that  authority,  bind  the  absentee, 
if  living,  or  his  heir  or  devisee,  if  he  be  dead,  in  the  same 
manner  as  the  acts  of  an  executor  or  administrator  bind  his  snc- 
cessor. 

Upon  proof,  satisfactory  to  the  surrogate,  that  the  wife  or 
any  infant  child  of  an  absentee  upon  whose  estate  a  temporary 
administrator  has  been  appointed,  is  in  such  circumstances  as  to 
require  provision  to  be  made  out  of  the  estate  for  his  or  ber 
maintenance,  clothing,  or  education,  the  surrogate  may  mak^* 
an  order,  directing  the  temporary  administrator  to  make  such 
provision  therefor  as  the  surrogate  deems  proper,  out  of  any 
personal  property  in  his  hands,  not  needed  for  the  payment  of 
debts. 

Pormei;  II  2676  and  2677.  amended  and  renumbered  by  L.  1914,  ch.  44S,  In 
effect  September  1.   1914. 

Original  Source  of  S  2676,  new.  |  2677  was  derived  from  L.  1875,  CB* 
610.   f  4. 
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f  8602.   (ReniiM.;  1»14.]    Notieea  reavlred  br  tlil«  artielei 
how  fflveii. 

A  uotice  required  to  be  given,  as  prescribed  in  this  article,  to 
a  party  other  than  the  temporary  administrator,  must  be  served 
upon  the  attorney  of  the  party  to  whom  notice  is  to  be  given;  or, 
if  he  has  not  appeared  by  an  attorney,  upon  the  party,  in  like 
manner  as  a  uotice  may  be  served  upon  an  attorney  in  a  civil 
action,  brought  in  the  supreme  court.  But  where  the  attorney 
or  party  to  oe  served  does  not  reside  in  the  surrogate's  county; 
or  where  the  attorney  for  a  party  has  died,  and  no  other  appear- 
ance for  that  party  has  been  filed  in  the  surrogate's  office;  the 
surrogate  may,  by  order,  dispense  with  notice  to  that  party;  or 
may  require  notice  to  be  given  to  him  in  any  manner  which  he 
ttiinks  proper. 

Former  {  2C81.  renumbered  by  L.  1914,   ch.  443,  In  effect  Sept.  1.   1914. 
Original  Source. —  New;  except  tbat  it  Inclades  the  Iwt  cUqm  of  U  1864, 
ch.  71.  i  6. 

J  2e03.      [Am'd,   1881,   188S,   190t,   1910,  1»14,  191 T.]  Letters 
of  admlnlatratioii  ^wltli  will  annexed |  w^hen  and  to  v^lion 


If  no  person  is  named  as  executor  in  the  will,  or  selected  by 
▼irtue  of  a  power  contained  therein;  or  if,  at  any  time  there  is  no 
executor,  or  administrator  with  the  will  annexed,  qualified  to 
act;  the  surrogate  must,  upon  the  application  of  a  creditor  of  the 
decedent,  or  a  person  interested  in  the  estate  of  the  decedent, 
or  having  a  lien  uprjn  any  real  property  upon  which  the  decedent's 
estate  has  a  lien,  and  upon  such  notice  to  the  other  creditors  and 
persons  interested  in  the  estate  as  the  surrogate  deems  proper, 
issiue  letters  of  administration  with  the  will  annexed,  as  follows: 

1.  To  an  executor  or  administrator  of  a  sole  legatee  and 
devisee  named  in  a  will  or  to  the  executor  or  administrator  of  a 
sole  residuary  legatee  and  devisee  named  in  a  will. 

2.  To  one  or  more  of  the  residuary  legatees,  who  are  qualified 
to  act  as  administrators.  A  corporation  which  is  a  residuary 
legatee  shall  be  qualified  to  act  as  such  administrator,  although 
not  specially  authorized  by  its  charter  or  any  provision  of  law. 

3.  If  there  is  no  such  residuary  legatee  or  none  who  will  ac- 
cept, then  to  one  or  more  of  the  principal  or  specified  legatees 
«o  qualified. 

4.  ^f  there  is  no  such  legatee  or  none  who  will  accept,  then 
to  the  husband,  or  wife,  or  to  one  or  more  of  the  next  of  kin, 
€pr  to  one  or  more  or  the  heirs  or  devisees,  so  qualified. 

If  any  of  the  abov^  persons  who  would  otherwise  be  entitled 
to  letters  is  an  infant  or  an  adjudged  incompetent,  administra- 
tion may  be  granted  to  his  guardian  ur  committee  a»  the  case 
jxiAy'  b^,  unless  there  is  an  adult  or  competent  person  equally 
entitled  who  will  accept  the  same. 

S%.  If  there  is  no  qualified  person,  entitled  under  the  foregoing 
0ul><iivision8,  who  will  accept,  then  to  the  public  administrator, 
and  if  there  be  none  for  the  county,  to  the  treasurer  of  the 
oounty  or  to  the  petitioner  in  the  discretion  of  the  surrogate, 
2tn<l  if  neither  will  accept,  to  any  creditor  or  competent  person 
cle«i£DAted  by  the  surrogate. 
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Except  as  to  the  right  of  priority  as  provided  in  this  section, 
the  provisions  of  section  2588  of  this  chapter  apply  to  an  appH* 
cation  for  letters  of  administration  with  the  will  annexed. 

Former  |  2043,  as  amended  bj  U  1881,  ch.  585;  L.  1895.  ch.  734;  L 
1901,  ch.  141;  L.  1010>  ch.  585,  amended  and  renumbered  by  L.  1914, 
ch.   448,   aod  by   I,.   1917,   ch.  678  In  effect  Sept.  1,  1917. 

Original  Source.—  R.  S.,  pt.  2.  ch.  6,  tit.  2.  {  4- 

S  2004.  [Am'd,  1014.]  Id.|  renvnclatloii  or  exelaslon  •! 
peraonii   Itavlnv  prior  rlvht. 

Where  a  person  applies  for  letters  of  administration  with  the 
will  annexed,  as  prescribed  in  the  last  section,  and  another  person 
has  a  right  to  the  administration,  prior  to  that  of  the  petitioner, 
a  citation  must  issue  accordingly  unless  a  renunciation  acknowl- 
edged or  proved  and  duly  certified  of  every  person  having  such 
a  prior  right  is  tiled.  The  surrogate  may  in  his  discretion  issue 
a  citation  to  a  person  equally  entitled.  The  proceedings  there- 
upon are  the  same  as  upon  an  application  for  admimstration 
upon  the  estate  of  an  intestate. 

Former  |  2644,  amended  and  renumbared  by  L.  1914.  cb.  443,  in  effect 
Sept.   1.   1914. 

Original  Soorce.—  B.  S.,  pt.  2,  ch.  6,  tit.  2,  |  36. 

iSeOB.    [AM'd,     1914.]    How     ezeevtor     or     AdBafnlfltrator 
til   t]ft«  will  annexed  qvAlillea. 

An  executor  from  whom  a  bond  is  required  as  prescribed  in 
this  chapter,  or  an  administrator  with  the  will  annexed,  must, 
before  letters  are  issued  to  him,  qualify  as  prescribed  by  law 
with  respect  to  an  administrator  upon  the  estate  of  an  intestate; 
and  the  provisions  of  section  2591  of  this  chapter,  with  respect 
to  the  bopd  to  be  given  by  the  administrator  of  an  intestate, 
apply  to  a  bond  given  pursuant  to  this  section;  except  that,  io 
fixing  the  penalty  thereof,  the  surrogate  must  take  into  consid- 
eration the  value  of  the  real  property,  or  of  the  proceeds  thereof, 
which  may  come  to  the  hands  of  the  executor  or  administrator, 
oy  virtue  of  any  provision  contained  in  the  will,  and  also  how 
much  of  the  estate,  if  any,  has  already  been  administered. 

Former   |   2645,    amended   and   renumb<ffed   by   L.   1914,    ch.   443,   in  effect 
Sept.  1,   1914. 
Original  Source.—  B.  B.,  pt.  2,  ch.  6,   tit.  2.  f  42.  in  part. 

I  2606.  [Am'dy  1880»  1914.]  ^Appointment  of  admlnlatmtor 
de  boniii  non. 

When  all  the  administrators,  to  whom  letters  have  been  issued, 
die  or  become  incapable,  or  the  letters  are  revoked  as  to  all 
of  them,  the  surrogate  must  grant  letters  of  administration  de 
bonis  non  to  one  or  more  persons  as  their  successors,  in  like 
manner  as  if  the  former  letters  had  not  been  issued;  apd  the 
proceedings  to  procure  the  grant  of  such  letters  are  the  sanie. 
and  the  same  security  shall  be  required,  as  upon  an  original 
application;  except  that  the  surrogate  may,  in  his  discretion,  in 
case  where  the  estate  has  been  partially  administered  upon  by 
the  former  representative  or  representatives,  fix  as  the  penalty 
of  the  bond  to  be  given  by  such  successor  or  successors,  a  sum 
not  loss  than  the  value  of  the  assets  of  the  estate  remaining 
unadministered. 

Former  f  1;693,  an  amended  by  L.  1880,  ch.  503,  amended  and  renumbered 
by   L     1914.    ch.   443.    In   effect   Sept.    1.    1914. 

Original  Source.—  R.  S.  pt.  2,  ch.  6.  tit.  2,  IS  19  and  46;  h.  1837.  eh. 
460,   I  33,  in  part. 
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article:  second. 

Production  and  jMrobate  of  toills;  objections  and  their  trial;  con- 
struction  of  wills;  qualification  of  executor;  grant  of  ancillary 
letters  testamentary  and  of  administration;  qualification  of 
testamentary  trustees;  security  from  testamentary  trustees  and 
executors  acting  as  trustees. 

8m.    2607.  Pptitlon  to  compel  production   of  will. 

2608.  Probate  of  wills  of  dtliens  of  the  United  States  domiciled  In  the 

ITnltpd  Kingdom  of  Great  Britain  and  Ireland. 

2609.  Whc  may  propound  will;   contenta  of  petition. 

2610.  Who  to  be  cited  thereupon ;   contenta.  of  citation. 

2611.  Witneaaea  to  be  examined;   proof  required. 

2612.  Absent,' et  cetera,  wltnesaea  to  be  accounted  for;' dispensing  with 

testimony :   commlsBlon ;   proof  of  handwriting. 

2613.  Proof  of  lost  or  destroyed  will. 

2614.  Probate  not  allowed,  nnleas  snrrogate  satisfied,  et  cetera. 

2615.  Construction  of  will,   bow   obtained. 

2616.  Notice  of  probate  to  legatees  and  deTlaees. 

2617.  Who  may  file  objectiooa  to  the  probate  of  an  alleged  will;  jury 

trial. 

2618.  Notice  to  legatees  and  de-visees  of  objections  filed. 
2610.  Proceedings  upon  jury   trial   of  contested  probate. 

2620.  Wills  to  be  recorded  and  retained;   exception. 

2621.  Will  certified,  or  record  thereof,  may  he  read  in  evidence. 

2622.  Recording  wills  proved  elsewhere  within   the  state. 

2623.  Records  of  certain  wills  heretofore  proved;  how  far  evidence. 

2624.  Revocation  of  letters  upon  proof  of  will. 
2026.  When  letters  testamentary  may  be  lasned. 

2626.  Supplementary  letters;  executors  not  named  in  letters  not  to  act. 

2627.  Executor  falling  to  qualify  or  renounce,   how  excluded. 

2628.  Renunciation  by  nominated  executor;  retractl<Hi  thereof. 

2629.  Ancillary  letters  upon  foreign  probate. 
2030.  Idem;  upon  foreign  grant  of  administration. 

2631.  To   wh<Hn  ancillary   letters  granted. 

2632.  Petitica;  citation. 

2633.  Hearing;   security. 

2634.  Persona  acting  under  ancillary  letters  must  transmit  assets. 

2635.  Idem;    when    they    may   be   directed    to    pay,    et    cetera,    without 

transmission. 

2636.  Idem;   general   powers   and  duties. 

2637.  How  testamentary  trustee  shall  qualify. 

2638.  Appointment   of  successor. 

2639.  Security   to   be   required   from   a    trustee   or   executor   acting   as 

trustee. 

2640.  Proceedings  where  testamentary  trustee  is  also  executor  or  admin- 

istratoc 

2641.  Application  of  this  chapter. 

§    2e07.'  [Added.    1910,    Am'd,    1914.]    Petition    to    compel 
^rt^^uctlovi  of  ^iHll. 

"^inieneyer  it  shall  appear  by  petition  of  any  person  claimintr 
to  t>e  interested  in  the  estate  of  a  decedent,  that  there  is  reason- 
stblo  ground  to  believe  that  any  person  h&s  destroyed,  retained, 
ifonoealed.  or  is  conspiring  with  others  to  destroy,  retain  or  con- 
:-eal  a  will  or  testan>entary  instrument  of  a  decedent,  or  has  any 
cnoiwrledge  as  to  such  facts,  the  court  must  make  an  order 
'^Quiring  the  respondent  to  attend  and  be  examined  in  the 
»rc^ixiises,  and  may  in  such  order  or  otherwise  in  the  proceeding 
equife  the  production  of  any  will  or  testamentary  instrument. 
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Service  thereof  must  be  made  by  delivery  of  a  certified  copy 
thereof  to  the  person  or  persons  named  therein  and  the  payment 
or  tender  to  each  of  the  sum  required  by  law  to  be  paid  or  ten- 
dered to  a  witness  who  is  subpoenaed  to  attend  a  trial  in  sur 
rogate*8  court. 

t<'ormer  |  2021a.  an  added  by  L.  1010.  oh.  358,  amended  and  renambefed 
by  L.   1714,    ch.   443,   in   effect  Sept.   1,    1914. 

%  2eOH.  [Added,  1009.  Ain*d,  1914.]  Probaite  of  wllU  o( 
cltUens  of  the  United  Statea  domiciled  in  the  United  Klnv- 
dom  of  Great  Britain  and  Ireland. 

The  last  will  and  testament  of  any  person  being  a  citizen  of  the 
United  States,  or,  if  female,  whose  father  or  husband  previously 
shall  have  declared  his  intention  to  become  such  citizen,  who 
shall  have  died,  or  hereafter  shall  die,  while  domiciled  or  resident 
within  the  United  Kingdom  of  Great  Britain  and  Ireland,  oi 
any  of  its  dependencies,  which  shall  affect  property  within  thi? 
state  and  which  shall  have  been  duly  proven  within  such  foreigii 
jurisdiction,  and  there  admitted  to  probate,  shall  be  admitted  tc 
probate  in  any  county  of  this  state  wherein  shall  be  any  propert}  < 
affected  thereby,  upon  filing  in  the  ofllce  of  the  surrogate  of  sucb 
county,  and  there  recording,  a  copy  of  such  last  will  and  testt- 
ment,  certified  under  the  hand  and  seal  of  a  consul-general  oi 
the  United  States  resident  within  such  foreign  jurisdiction,  to- 
gether with  the  proofs  of  the  said  last  will  and  testament,  made 
and  accepted  within  such  foreign  jurisdiction,  certified  in  lik«  ' 
manner.  Ix»tters  testamentary  on  such  last  will  and  testament 
shall  be  issued  to  the  persons  named  therein  to  be  the  executorf 
and  trustees,  or  either  thereof,  or  to  those  of  them  who,  prior  tc 
the  issuance  of  such  letters,  by  formal  renunciation,  duly  a^ 
knowledged  or  proven,  and  duly  certified,  shall  not  have  re- 
nounced the  trust  therein  devolved  upon  them;  provided,  that 
before  any  such  will  shall.be  admitted  to  probate  in  any  county 
of  this  state,  the  same  proceedings  shall  be  had  in  the  surro- 
gate's court  of  the  proper  county  as  are  required  by  law  upon 
the  proof  of  the  last  will  and  testament  of  a  resident  of  this 
state  who  shall  have  died  therein;  except  that  there  need  be  cited 
upon  such  probate  proceedings  only  the  beneficiaries  named  in 
such  will. 

Former  |  2705,  as  added  by  L.  1009,  ch.  65.  amended  and  renumbered  by 
L.   1014,   cb.   443,   in  effect  Sept.   1.    1014. 
Original  Source.— L.   1804,   ch.   031,   |   1. 

§  20O0.    (Added,  1014.]    IVho  may  propound  will|  coateati 
of  petition. 

A  petition  for  the  probate  of  a  will  may  be  presented  by: 

Any  person  designated  in  the  will  as  executor,  devisee,  legatee 
testamentary  trustee  or  guardian; 

A  creditor  of  the  decedent,  or  any  other  person  interested  ii» 
the  estate; 

Any  party  to  an  action  brought,  or  about  to  be  brought,  iP 
which  action  the  decedent,  if  living,  would  be  a  proper  party. 

Such  petition  in  addition  to  the  general  allegations  containeo 
in  section  2521  of  this  chapter  shall  describe  such  will,  and  an) 
other  will  of  the  same  testator  on  file  in  the  surrogate's  oflSce,  and 
set  forth  the  names  and  post  olllce  addresses,  so  far  as  they  caa 
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be  obtained  with  due  dilijrence,  of  all  the  derisees.  legatees  and 
beneficiaries  named  in  said  will,  or  in  any  other  will  so  filed. 

Added  hj  L.  1914,  cb.  443,  In  effect  Sept.  1,  1914.  See  former  |  2614. 
originally  derived  from  U  1837,  cb.  4(X),  I  4.  and  amended  by  L.  1897. 
rh.   177. 

S  2610.  [Am^d,  1801,  1802,  1894,  1805,  1914.)  IVho  to  be 
eltedl  tlfterevpon)  eentenCii  of  cltAtlon. 

The  following  persons  must  be  cited  upon  a  petition,  pre- 
sented as  prescribed  in  the  last  section: 

If  the  will  relates  exclusively  to  real  property,  the  husband 
or  wife,  if  any,  and  all  the  heirs  of  the  testator. 

If  the  will  relates  exclusively  to  personal  property,  the  hus- 
band or  wife,  if  any,  and  all  the  next  of  kin  of  the  testator. 

If  the  will  relates  to  both  real  and  personal  property,  the 
husband  or  wife,  if  any,  and  all  the  heirs,  and  all  the  next  of  kin 
of  the  testator. 

In  every  case,  each  person  designated  in  the  will  as  executor, 
testamentary  trustee  or  guardian,  and  each  person  named  as 
executor,  testamentary  trustee  or  guardian,  or  beneficiary  in 
4ny  other  will  of  the  same  testator  filed  in  the  surrogate's  office. 

In  addition  to  the  general  contents  contained  in  sections  2523 
and  2S&^  of  this  chapter,  the  citation  must  also  set  forth  the 
name  of  the  person  by  whom  the  will  is  propounded;  whether 
the  will  relates  exclusively  to  real  property,  or  to  personal 
property,  or  to  both;  and  if  the  will  is  nuncupative,  that  fact. 

Former  IS  2615  and  2616,  as  amended  by  L.  1891,  cb.  174;  L.  1892.  eh. 
427:  L.  1H94.  cb.  IIH.  and  L.  190r>.  cb.  438,  amended  and  renumbered  by 
;U   1914,   cb.  443,  in  effect  Sept.  1,  1014. 

OrlfClnal  Source  of  |  261.5. —  L.  1837,  cb.  460,  §  5.  »  2616  wa«  derived 
Cram  R.  S.,  pt.  2,  cb.  6»  tit.  2.  S  37,  and  L.  1837,  cb.  460,  }  7. 

§  2611.  [Am'd,  1914.]  IVltnenMeii  to  be  examined j  proof 
.Te4i«treda 

Before  a   written  will   is  admitted  to  probate,  two,   at  least, 
3f   the  subscribing  witnesses  must  be  produced   and  examined, 
tf   so   many  are  within   the  state,   and    competent   and   able   to 
testify.     Before  a  nuncupative   will  is  admitted   to  probate,   its 
-ex^ecution  and  the  tenor  thereof  must  be  proved  by  at  least  two 
witnesses.     The  proofs  must  be  reduced  to  writing.     Any  party 
to  the  pcoceeding  may  request  the  oral  examination  of  the  sub- 
scribing witnesses  to  the  will  and  may  examine  such  witnesses 
and    any  other  witness  produced   by   the   proponent   before   the 
surrogate,  without  first  filing  objections  to  the  probate  of  such 
will. 

Former  |  2618,  as  amended  by  L.  1913.  cb.  412,  amended  and  renumbered 
by    L..    1914,  cb.  448,  In  effect  Sept.   1,   1914. 

Orlslnal  Sonrce.—  L.  1887,  cb.  460,  parte  of  1 1  10  and  11. 

S  2912.  [Am'dy  1882,  1888,  1902,  1914. J  Absent,  etc.,  ^It- 
■i«iM»efli  to  be  accounted  fori  dlnpenHlngr  ^wltb  tentimonyi 
«»oJia>nl«iilon I  proof  of  handwrltlngr. 

The  death,  absence  from  the  state,  or  incompetency  by  reason 
of  lunacy,  or  otherwise  of  a  subscribing  witness  required  to  be 
examined  as  prescribed  in  this  or  the  last  section,  or  the  fact 
that  sivh  witness  cannot,  with  due  diligence,  be  found  withfn 
the    atate,  or  cannot  be  examined  by  reason  of  his  physical  or 
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mental  condition  may  be  shown  by  affidavit  or  other  competent 
evidence,  and  when  so  shown  to  the  satisfaction  of  the  surro- 
gate, the  surrogate  may  by  an  order  entered  in  the  minutes  or 
recited  in  the  decree  dispense  with  his  testimony;  or  in  a  case 
where  such  witness  is  absent  from  the  state  and  it  is  showo 
that  his  testimony  can^be  obtained  with  reasonable  dilif^ence. 
the  surrogate  may,  in  his  discretion,  and  shall  upon  the  demand 
of  any  party,  require  his  testimony  to  be  taken  by  commission. 
Where  the  testimony  of  a  subscribing  witness  has  been  dispensed 
with  ns  provided  in  this  section,  and  one  subscribing  witness  has 
been  examined,  the  will  may  be  admitted  to  probate  upon  the 
testimony  of  such  subscribing  witness  alone. 

If  all  the  subscribing  witnesses  to  a  written  will  be  dead,  or 
incompetent  by  reason  of  lunacy  or  otherwise,  to  testify,  or 
unable  to  testify,  or  are  absent  from  the  state  and  their  testi- 
mony has  been  dispensed  with  as  provided  in  this  section,  or 
if  a  subscribing  witness  has  forgotten  the  occurrence,  or  testifies 
against  the  execution  of  the  will,  or  was  not  present  with  the 
other  witness  at  the  execution  of  the  will;  the  will  may  never- 
theless be  established,  ui>on  proof  of  the  handwriting  of  the 
testator,  and  of  the  subscribing  witnesses,  and  also  of  such  other 
circumstances  as  would  be  sufficient  to  prove  the  will  upon  the 
trial  of  an  action. 

Former  f  |  2619  and  2620,  as  amended  by  L.  1882,  cb.  390 ;  L.  1888.  rh. 
508,  and  L.  1902,  ch.  114,  amended  and  renumbered  br  L.  1914,  ch.  443,  in 
effect  Sept.    1,    1014. 

OrljTlnal  Source  of  |  2619.— L.  1837,  cb.  4eo,  part  of  if  10  and  11: 
Lu  1841,  cb.  129,  SS  1-3.  i  2620  was  derived  from  R.  S.,  pt.  2.  ch.  6,  tit  t 
IS   13  and  16,   and  L.   1837,    cb.  460,   I   20. 

%  2613.    [Am'd,  1914.]    Proof  of  lout  or  destroyed  wlU. 

A  lost  or  destroyed  will  can  be  admitted  to  probate  in  a  surro- 
gate's court,  but  only  in  a  case  where  a  judgment  establishinff 
the  will  could  be  rendered  by  the  supreme  court,  as  prescribed 
in  section  1865  of  this  act. 

Former  |  2621,  amended  and  renumbered  by  L,  1914,  ch.  443,  In  effect 
Sept.    1.    1914. 

Original  Sonrce.— L.  1870,  ch.  359,  |  8.  See  also  R.  S.,  pt  2,  dL  (^ 
tit.   1,   f  e7b. 

I  2614.  [Am'd,  1914.]  Probate  not  allonved,  malens  svrro- 
vate   aatliilledf  etc. 

Before  admitting  a  will  to  probate,  the  surrogate  must  inquire 
particularly  into  all  the  facts  and  circumstances,  and  must  be 
satisfied  with  the  genuineness  of  the  will,  and  the  validity  of  its 
execution. 

If  it  appears  to  the  surrogate  that  the  will  was  duly  executed: 
and  that  the  testator,  at  the  time  of  executing  it,  was  in  all 
respects  competent  to  make  a  will  and  not  under  restraint:  it 
must  bo  admitted  to  probate  as  a  will  valid  to  pass  real  property, 
or  personal  property,  or  both,  as  the  surrogate  determines,  and 
the  petition  and  citation  require,  an^l  must  be  recorded  accord- 
ingly. The  decree  admitting  it  to  probate  must  state  whether 
the  probate  was  or  was  not  contested. 

Former  ||  2622  and  2623,  amended  and  renambered  by  U  1914,  ch.  443.  In 
effect   Sept.    1.    1914. 

Original  Source  c»f  f  2622.—  L.  18.37.  cb.  460,  parts  of  H  10  and  Ij- 
I  2623  was  derived  from  R.  S.,  pt.  2,  cb.  6,  tit  1,  I  14;  L.  1837.  cb.  460, 
I  IS;  L.   1877,   cb.   206,    |   2. 
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i  2615.  rAm'd,  1910,  1013,  1014.]  Conatriictioia  of  wUl, 
how  obtained. 

An  executor,  administrator  with  the  will  annexed,  or  any 
person  interested  in  obtaining  a  determination  as  to  the  validity, 
construi-tion  or  effect  of  any  disposition  of  property  contained 
in  a  will,  may  present  to  the  surrogate's  court  in  which  such 
will  was  probated,  a  petition  setting  forth  the  facts  which  show 
his  interest,  the  names  and  pdst-otBce  addresses  of  the  other 
parties  interested,  and  the  particular  portion  of  such  will  con- 
cerning which  he  requests  the  determination  of  the  court. 

If  the  surrogate  entertains  the  application,  a  citation  shall 
issue  to  all  persons  interested  in  the  question  to  be  presented, 
to  show  cause  why  such  determination  should  not  be  made.  On 
the  return  of  the  citation  the  surrogate  shall  make  such  decree 
as  justice  requires. 

If  a  party  expressly  puts  in  issue  in  a  proceeding  for  the 
probate  of  a  will  the  validity,  construction,  or  effect  of  any 
disposition  of  property,  contained  in  such  will,  the  surrogate 
may  determine  the  question,  upon  rendering  a  decree,  after 
notice  given  in  such  manner  as  the  surrogate  directs  to  all  per- 
sons interested  who  do  not  appear  on  such  application  in  person 
or  by  attorney;  or,  unless  the  decree  refuses  to  admit  the  will 
to  probate,  by  reason  of  a  failure  to  prove  any  of  the  matters 
specified  in  section  2614,  may  admit  the  will  to  probate  and 
reserve  the  questions  so  raised  for  future  consideration  and 
decree. 

Former  |   2624.   as  amended  bj  L.   1910,   cb.   584,  and  L.   1918,  ch.   837, 
amended  and  renumbered  by  L.   1914,   ch.  443,  In  effect  Sept.   1,   1914. 
Original  Source.—  L.   1870,   cb.  359,   |   11. 

i  2016.    [Added,  1014.]     Notice  off  probate  to  levateea  and 
dcT'tflieeii. 

Before  letters  are  issued,  there  shall  be  filed  in  the  surrogate's 
court  a  written  notice,  entitled  in  the  proceeding,  stating  the 
name  of  the  testator,  that  his  last  will  and  testament  has  been 
offered  for  probate,  or  probated,  as  the  case  may  be,  and '  the 
name  and  post-office  address  of  the  proponent,  and  of  each  and 
every  legatee,  devisee  or  other  beneficiary,  as  set  forth  in  the 
petition,  who  has  not  been  cited  or  has  not  appeared  or  waived 
citation,  with  proof  by  affidavit  of  the  mailing  of  a  copy  of  such 
notice  to  each  of  said  beneficiaries. 

Added  bj  U  1914,  ch.  443,  in  effect  Sept.   1,  1914. 

S  2ei7.    [Added,    1014.]    IVbo    may    llle    objections    to    the 
j^roltate  of  an  alleged  will;  Jury  trial. 

jLny  person  interested  in  the  event  as  devisee,  legatee  or  others 
iv^i»e,   in   a  will  or  codicil  offered  for  probate;  or  interested   as 
heir-at-law,  next  of  kin,  or  otherwise,  in  any  property,  any  por- 
tion of  which  is  disposed  of  or  affected,  or  any  portion  of  which 
is   attempted  to  be  disposed  of  or  affected,  by  a  will  or  codicil 
offered  for  probate:  or  is  interested  as  devisee,  legatee,  execntor, 
testamentary   trustee  or  guardian   in   any  other  will   or  codicil 
a  Huffed   to  have  been  made  by  the  same  testator  and  not  duly 
rev'oked  by  him;  may  file  objections   to  any  will  or  codicil  so 
offered  for  probate. 

Such  objections  must  be  filed  at  or   before  the  close  of  the 
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testimony  taken  before  the  surro^^ate  on  behalf  of  the  proponent, 
or  at  such  subsequent  time  as  the  surrogate  may  direct,  and  if  a 
jury  trial  of  any  issue  is  desired  the  same  shall  be  demanded 
in  the  objections. 

Added  hj  L.  1914.  ch.  448,  in  effect  Sept.   1,  1914. 

fi  2018.  [Added,  1914.]  Notice  to  levateea  and  devisees  ol 
olijectlons  llled. 

Whenever  objections  are  filed  to  the  probate  of  a  will,  the 
proponent  shall  file  the  notice  specified  in  section  2B1H  aod 
serve  the  same  on  each  of  the  parti€»8  therein  named,  and  upon 
any  other  persons  directed  by  the  surrogate  to  be  notified,  in 
such  manner  and  within  such  time  as  the  surrogate  shall  direct, 
which  notice  shaU  have  the  additional  statement  included  in  or 
endorsed  thereon  that  objections  have  been  filed  to  the  probate 
of  such  will  and  that  the  same  will  be  heard  on  a  day  or  at  a 
term  of  court  therein  stated.  Proof  of  due  service  of  such  notice 
shall  be  made  and  filed  in  the  surrogate's  office,  and  any  decree 
in  the  proceeding  shall  not  affect  thp  right  or  interest  of  any 
auch  person  unless  he  shall  have  been  so  notified. 

Add6d   by  L.    1914,   cb.   443,   in  effect  Sept    1,    1914. 

r  • 

^-^2619.    [Added,    1914.]    Proceedlngrn    upon    Jury    trial   of 
eontested  probate. 

*  Upon  the  trial  before  the  court  and  a  jury  of  the  objections 
filed  to  the  probate  of  a  will,  or  codicil,  or  either,  the  verdict  of 
the  jury  or  any  order  or  decision  of  the  judge  holding  the  court 
shall  be  entered  in  the  minutes  of  the  court;  and  if  the  trial 
'was  not  held  in  the  surrogate's  court,  such  verdict,  order  or 
decision  shall  be  certified  by  the  clerk  of  the  court  to  the  sur 
rogate's  court,  whereupon  the  surrogate  shall  enter  a  final  decree 
accordingly. 

Added  by  L.   1914.  cb.  443,  In  effect  Sept.   1,  1914. 

f  2620.  fAm'd,  1H88,  1902,  1»14.]  IVllla  to  be  reeorded 
and   retained)   exception. 

"Every  will  admitted  to  probate,  together  with  the  decree,  order 
or  judgment  admitting  it  to  probate  shall  be  recorded  in  ibe 
proper  surrogate's  court.  Where  a  written  will  is  proved,  it 
must  be  filed  and  remain  in  the  surrogate's  office.  But  when  it 
nlmU  'he  ^hown,  by  aCQdavit  or  otherwise,  to  the  satisfaction  of 
the  surrogate,  that  the  decedent  left  real  or  personal  property  in 
another  state  or  territory  of  the  United  States  or  in  a  foreign 
co«tttcy»  Aud  that  the  laws  of  such  state,  territory  or  country  re- 
qni^'e  the  production  of  the  original  will  before  the  provisions 
thereof  become  effective,  the  surrogate  may,  at  any  time  after 
probate,  and  upon  such  notice  to  the  parties  interested  in  the 
estate  as  he  may  think  proper,  cause  any  original  will  remain- 
ing on  file  in  his  office  to  be  sent  by  post  or  otherwis»e  to  any 
court  which,  or  to  any  officer  of  such  state,  territory  or  countiy 
who,  under  the  laws  thereof,  is  empowered  to  receive  the  same 
for  probate,  or  may  deliver  auch  will  to  any  person  interested 
in  the  probate  thereof  in  such  state,  territory  or  coantry,  or  to 
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his  reprcsentatiye,  upon  such  terms  as  he  shall  think  proper  for 
the  preservation  of  the  will  and  the  protection  of  other  parties 
interested  in  the  estate. 

Amended  \>j  L.  1888,  cb.  608;  L.  1002»  ch.  114,  and  L.  1014,  ch.  448, 
in  elfect  Sept.    1,    1914. 

Original  Source.— K.  S.,  pt.  2,  ch.  6,  tit.  1,  ||  13  and  10,  and  L.  1837. 
ch.    4dO,    I    20. 

I  2621.  [Am'd,  1882,  1010,  1914.]  "Will  certlfled,  or  record 
(hereof,  Aiay  be  read  In  evidence. 

The  surrogate  must  cause  to  be  indorsed  upon,  or  annexed  to, 
the  original  will  admitted  to  probate,  or  the  cicemplified  copy,  or 
statement  of  the  tenor  of  the  will,  which  was  admitted  without 
production  of  an  original  written  will,  a  certificate,  under  his 
band,  or  the  hand  of  the  clerk  of  his  court,  and  his  seal  of  office, 
stating  that  it  has,  upon  due  proof,  been  admitted  to  probate,  as 
a  will  valid  to  pas<s  real  or  personal  property,  or  both,  as  the 
case  may  be.  The  will,  or  the  copy  or  statement,  so  authenti- 
cated, the  record  thereof,  or  an  exemplified  copy  of  the  record, 
may  be  read  in  evidence,  as  proof  of  the  original  will,  or  of 
the  contents  r>r  tenor  thereof,  without  further  evidence,  and  with 
liie  effect  specified  in  this  chapter. 

Former  f   2629,   as  amended   by   L.    1882,   ch.    309,   and   L.    1^10,   ch.   578. 
amended  and   renumbered    by   L.    1914,   ch.   443,    In  eflTect  Sept    1,    1014. 
Original  Source.—  B.  S.,  pt.  2.  ch.  6,   tit.  1,  |  15,  and  Ut.  2,   {  58. 

f  2(122.    tAm'd,   1014.]    Recording   wills  proved  elsewhere 
within   the   state. 

A  certified  copy  of  a  will  of  real  property,  proved  and  re- 
corded in  any  court  of  the  state  of  competent  jurisdiction,  must 
be  recorded  upon  the  request  of  any  person  interested  therein,  in 
the  office  of  the  county  clerk  or  register  as  the  case  requires  of 
any  county  in  which  real  property  of  the  testator  is  situated. 

Former   I   2630,   amended   and    renumbered   by    L.    1914,    ch  443,    in   efCect 
Sept.    1,   1914. 
Original   Source.— L.    1837,   cb.   460,    f   68,    in   part. 

f  2023.    [Ani*d,  1881,  1804,  lOOl^  1014.]     Records  of  certain 
wills  heretofore  proved;  how  far  evidence. 

The  exemplification  of  the  record  of  a  will,  proved  before  the 
judge  of  the  former  court  of  probate,  and  recorded  in  his  office 
before  the  first  day  *of  January,  in  the  year  seventeen  hundred 
and  eighty-five,  certified  under  the  seal  of  the  officer  having  cus- 
tody of  the  record,  must  be  admitted  in  evidence  in  any  case, 
after  It  has  been  made  to  appear  that  diligent  and  fruitless  search 
has  been  made  for  the  original  will. 

A  certified  copy  of  the  last  will  and  testament  of  any  deceased 

person,  which  has  been  admitted  to  probate,  whether  as  a   will 

of  real  or  personal  property,  or  both,   and  recorded  in  the  office 

of  the  surrogate  in  any  county  of  this  state,  shall  be  admitted  in 

evidc»nce  in  any  of  the  courts  of  this   state,   without  the  proofs 

■and     examination    taken    on    the    probate    thereof,    and    whether 

snch    proofs  shall  have  been  recorded  or  not,  with  like  effect  as 

if    the   original   of  such   will  had   been   produced   nnd   proven   in 

Ruch    court,   when  thirty  years   have  elapsed  since  the  will  was 

admitted  to  probate  and  recorded.     And  the  recording  of  such 
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will  shall  be  evidence  that  the  same  was  diily  admitted  to  pro- 
bate. The  exemplification  of  the  record  of  a  will  which  hai 
l»«*eu  proved  before  the  surrogate  or  judge  of  probate,  or  other 
oQieer  exercising  the  like  jurisdiction  of  another  state  must,  wheo 
certified  by  the  offlcor  having  by  law,  when  the  certificate  was 
made,  custody  of  the  record,  be  admitted  in  evidence  as  if  the 
original  will  was  produced  and  proved,  when  thirty  years  have 
elapsed  since  the  will  was  proved. 

Former  ||  2031  and  20.12.  an  araonded  b.r  L.  1881,  ch.  705;  L.  1994, 
ch.  88,  and  L.  1901,  ch.  540,  amended  and  renumbered  by  L  1914,  eta.  443.  to 
effert  Sept.    1,    1914. 

Orixinal  Source  of  f  2031.—  R.  S..  pt  2,  cb.  6,  tit.  1.  I  20.  |  2632  wai 
derived  from  U   1857,  ch.   173;  L.  1871.  cb.  861,  |  1. 

%  2624.  [Am^d,  1914.]  Revocation  off  letter*  upon  proof 
of  vrlll. 

Where,  after  letters  of  administration,  on  the  ground  of  in- 
testacy, have  been  granted,  a  will  is  admitted  to  probate,  and 
letters  are  issued  thereupon;  or  where,  a  subsequent  will  is 
admitted  to  probate  and  letters  are  issued  thereupon;  the  decree, 
granting  probate,  must  revoke  the  former  letters. 

Former   |   2684,   amended  and  renumbered  by  L.   1914,   ch.   443,   In  effect 
Sept.    1.    1914. 
Original   Source.— B.   8.,   pt.   2,   ch.   6,    tit.   2,    |   46. 

i  2625.  [AddLedl,  1914.]  IVben  letter*  teotanaentary  Bi»f 
be  lonned. 

After  a  will  has  been . admitted  to  probate  any  person  entitled 
to  letters  thereunder  who  is  competent  by  law  to  serve,  and 
who  appears  and  qualifies,  is  entitled  to  letters  testamentary 
thereupon. 

A  person  entitled  to  letters  upon  a  contingency  may  appear  and 
show  that  the  contingency  has  happened  by  which  he  is  entitled 
to  such  letters. 

A  person  named  as  an  executor  by  a  person  other  than  the 
testator  under  a  valid  power  contained  in  a  will,  must  appear  and 
file  an  acknowledged  or  proved,  and  duly  certified  selection  of 
himself  as  an  executor  within  fifteen  days  after  the  date  of  the 
decree  admitting  the  will  to  probate,  in  default  wherwif  the 
power  of  selection  is  deemed  to  have  been  renounced,  unless  for 
good  cause  shown  the  "surrogate  extends  such  time  or  relieves  the 
default. 

Added  by  L.   1914,  cb.  443,  in  effect  Sept.  1,  1914. 

fi  2626.  [Am'd,  1893,  1914.]  Sapplementarr  letters;  cz- 
ecntoro  not  named  In  letter*  not  to  act. 

If  the  disability  of  a  person  under  age,  or  an  alien  named  as 
executor  in  a  will,  be  removed  before  the  execution  of  the  pro- 
visions of  such  will  is  completed,  he  shall  be  entitled,  on  petition 
being  tiled  .setting  forth  the  fai-ts  to  supplementary  letters  tt'sta- 
mentary,  to  be  issued  in  the  same  manner  as  the  original  Icttirs. 
and  authorized  to  join  in  the  execution  of  the  will  with  the  per- 
sons previously  ap|K)inted.  A  person  named  in  a  will  as  executor, 
shall  be  deemed  to  be  superseded  by  the  issue  to  another  person 
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of  letters  testamentary,   and  shall  have  no  power  or  authority 
whatever  as  such  executor  until  he  appears  and  qualifies. 

Former  |  2613.  aa  aroeDfled  by  L.  1803,  ch.  686,  amended  and  renumbered 
b7  L.    1914,  ch.  443,   In  effect  Sept.   1,   1914. 

Original  Source. —  The  amendment  of  1893  mibstituted  this  section  for  B.  S., 
pt   2,   ch.  6,   tit.  2,   II  5,   15,   10,  and  22. 

i  2027.  [Am'd,  188»,  1914.]  Executor  failing  to  qualify 
or   renounce,   how   excluded. 

If  a  person  namiHl  as  executor  in  a  will,  does  not  qualify  or 
renounce,  within  fifteen  days  after  probate  thereof;  or  if  a  per- 
son chosen  by  virtue  of  a  power  in  the  will,  does  not  qualify  or 
renounce  within  fifteen  days  after  the  filing  of  the  instrument 
desii^natin;?  him;  or,  in  either  case,  if  objections  are  filed,  and 
the    executor    does   not   qualify    or    renounce,    within    five    days 
after  they  are  determined,  in  his  favor,  or,  in  a  case  specified  in 
section  ^67  of  this  chapter,  within  five  days  after  an  objection 
hn.H  been  established;  the  surrogate  must,  upon  the  application 
of  any  other  executor,  or  any  creditor  or  person  interested  in 
the  estate,  make  an  order  requiring  him  to  qualify  within  a  time 
therein  specified:  and  directing  that,  in  default  of  so  doing,  he 
be   deemed  to  have   renounced  his  appointment.     Where  it  ap- 
pears, by  afi&davit,  or  other  written  proof,  to  the  satisfaction  of 
the  surrogate,  that  such  an  drder  cannot,  with  due  diligence,  be 
served    personally    within    the    state,    upon    the    person    therein 
named,    the   surrogate   may   prescribe  the    manner   in   which   it 
must  be  served,  which  may  be  by  publication.     If  the  person, 
so    appointed  executor,  does  not   qualify   within   the  time  fixed, 
or    within  such   further  time   as   the   surrogate  allows   for   that 
purpose,  an  order  must  be  made  reciting  the  facts,  and  declaring 
that  he  has  renounced  his  appointment  as  executor. 

Such  an  order  may  be  revoked  by  the  surrogate  in  his  discre- 
tion, and  letters  testamentary  may  be  issued  to  the  person  so 
failing  to  renounce  or  qualify,  upon  his  application,  in  a  case 
where  he  might  have  retracted  an  express  renunciation,  as  pre- 
scribed in  the  next  section. 

Former  |  2642,  as  amended  by  L.  1883,  ch.  401,  amended  and  renumbered 
by    Ll    1914.   ch.  443,   In  effect  Sept.    1.   1914. 

Orl^nal  Source.— R.  8.,  i)t.   2,   cb.  6,  tit.  2,   {§  9-12. 

* 

§  2028.    [Am'd,    1914.]    Renunciation    hy    nominated    ex- 
-oiori   retraetlon   thereof. 


• 

JL   person,  named  as  executor  in  a  will,  may  renounce  the  ap- 
pointment  by    an   instrument   in    writing,    signed    by    him.    and 
acknowledged,  or  proved,  and  duly  certified,  or  attested  by  one  or 
more  witnesses,  and  proved  to  the  satisfa<'tion  of  the  surrogate, 
Sueli    a  renunciation  may  be  retracted  by   a  like  instrument,   at 
any     time  before  letters  testamentary,   or  letters  of  administra- 
tion   with  the  will  annexed,  have  been   issued  to  any  other  per- 
Hon    ill  his  place;  or,  after  they  have  boon  so  issued,  if  ihoy  have 
|>«»en     revoked,    or   the   person    to   whom    they .  were   issued,    has 
i^ied*    or  become  a  lunatic,  and  there  is  no  other  acting  executor 
or    n-dministrator.     Where  a  retraction  is  so  made,  letters  testn- 
jxiCTit.eirj  may,  in  the  discretion  of  the  surrogate,  be  issued  to  the 
pors^**^  making  it  upon  such  notice  as  the  surrogate  may  require. 
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An    instrument   specified   in   this   section   must   be   filed   in  the 
surrogate's  oflSce. 

Former   f   2638,   amended  and   renumbered  by  L.   1914,   ch.   443,    In  effect 
Sept.    1,    1914. 
Original  Source.— R.  S.,  pt.   2,   ch.  6.  tit.  2,   |  8. 

§  2020.  [Am*d,  1888,  1909,  1914.]  Ancillary  letters  npoa 
foreiflrn   probate. 

Where  a  will  of  personal  property  made  by  a  person  who 
resided  without  the  state  at  the  time  of  the  execution  thereof, 
or  at  the  time  of  his  death,  has  been  admitted  to  probate  or 
established  within  the  foreign  country,  or  admitted  to  probate 
within  the  state  or  the  territory  of  the  United  States,  where 
it  was  executed,  or  where  the  testator  resided  at  the  time  of  his 
death;  the  surrogate's  court  having  jurisdiction  of  the  estate, 
must,  upon  an  application  made  as  prescribed  in  this  article, 
accompanied  by  a  copy  of  the  will,  and  of  the  foreign  letters,  if 
any  have  been  issued,  authenticated  as  prescribed  in  section 
forty-five  of  the  decedent  estate  law,  record  the  will  and  the 
foreign  letters,  and  issue  thereupon  ancillary  letters  testamentary, 
or  ancillary  letters  of  administration  with  the  will  annexed*  as 
the  case  requires. 

Former   |   2695,    as  amended  by   L.  1888,   ch.   495,   and   L.   1909,   ch.  65, 

amended  and  renumbered  by  L.    1914,  ch.  443,   in  effect  Sept.   1.   1914. 

Original  Source.— R.  8.,  pt.  2,  ch.  6,  tit  1,  |  68a,  laat  half;  L.  18M^ 
ch.   384,   i   2. 

S  2630.  [Am'd,  1881,  1888,  1900»  1014.]  Id.;  upon  forei«a 
arrant  of  admlnlntratlom. 

Upon  application  by  the  party  entitled  as  hereinafter  provided, 
or  by  his  duly  authorized  attorney-in-fact  made  as  prescribed  b 
this  article,  to  a  surrogate's  court  having  jurisdiction  of  the 
estate,  and  upon  the  presentation  of  a  copy,  authenticated  as 
prescribed  in  section  forty-five  of  thex  decedent  estate  law.  of 
letters  of  administration  upon  the  estate  of  a  decedent  who 
resided  at  the  time  of  his  death  without  this  state,  but  within 
the  United  States,  granted  within  the  state  or  territory  where 
the  decedent  so  resided,  or,  in  cases  where  the  decedent,  at  the 
time  of  his  death,  resided  without  the  United  States,  upon  the 
presentation  to  such  surrogate's  court  of  satisfactory  proof  that 
the  party  so  applying  either  personally  or  hjr  such  attorney-in- 
fact,  is  entitled  to  the  possession  in  the  foreign  country  of  the 
personal  estate  of  such  decedent,  the  surrogate's  court  to  which 
such  copy  of  such  foreign  letters  so  authenticated,  or  such  proof, 
is  so  presented,  must  issue  ancillary  letters  of  administration 
I  in   accordance    with   such    application,    except   in    the   following 

cases: 

1.  Where  original  letters  testamentary  or  ancillary  letters  upon 
I                   foreign  probate  have  been  previously  issued,  or  the  application 

therefor  has  not  been  finally  disposed  of. 

2.  Where  original  letters  of  administration,  niwn  the  estate, 
have  been  previously  issued  to  a  person  entitled  to  the  same,  who 
is  legally  competent  to  act,  or  the  application  therefor  has  not 
been  finally  disposed  of. 

Former  |  2696,  as  amended  by  L.  1881.  ch.  636;  L.  1888,  ch.  4^,  ■»* 
L.  1009.  ch.  65,  amended  and  renumbered  by  L.  1914,  ch.  443,  In  effect 
Sept.    I,    1914. 

Original  Source. —  R.  S.,  pt.  2,  ch.  6,   tit.  2,   |  81. 
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%  2681.   [Am'dy    1881,    1914.]    To    whom    anciUary    letters 


Where  the  will  specially  appoints  one  or  more  persons  as  the 
executor  or  executors  thereof,  with  respect  to  personal  property 
situated  within  the  state,  the  ancillary  letters  testamentary  must 
be  directed  to  the  person  or  persons  so  appointed,  or  to  those  who 
are  competent  to  act  and  who  qualify.     If  all  are  incompetent 
or  fail  to  qualify,  or  in  a  case  where  such  an  appointment  is  not 
made,   aucillap'  letters  testamentary,  or  ancillary  letters  of  ad- 
ministration, issued  as  prescribed  in  this  article,  must  be  directed 
to    the   person   named   in   the   foreign   letters   or   to   the    person 
otherwise  entitled  to  the  possession  of  the  personal  property  of 
the   decedent,   unless  another   person   applies   therefor,   and  files 
with    his    petition,    an    instrument,    executed    by    the    foreign 
executor  or  administrator,  or  person  otherwise  entitled  as  afore- 
said; or,  if  there  are  two  or  more,  by  all  who  have  qualified  and 
are  acting;  and  also  acknowledged,  or  proved,  and  duly  certified, 
authorizing   the   petitioner  to   receive   such    ancillary    letters,   in 
which  case,   the  surrogate   must,   if  the  petitioner  is  a  fit  and 
competent  person,   issue   such   letters   directed   to  him.     Where 
two  or  more  persons  are  named  in  the  foreign  letters,  or  in  an 
instrument  executed  as  prescribed  in  this  section,  the  ancillary 
letters  may  be  directed  to  either  or  any  of  them,  without  naming 
the   others,  if  the  others  fail  to  qualify,  or  if,* 'for  good  cause 
shown  to  the  surrogate's  satisfaction,  the  decree  so  directs. 

Former  f  2097.  as  amended  by  L.   1881.  cb.  535,  amended  and  renumbered 
bj    L..   1914,   cb.  443,  In  effect  Sept.   1,   1914. 

Original  Source.— L.   1863,  cb.   403,   |  1,  in  part.' 

§  2032.    [Am*d,    1899,    1910,    1914.]    Petition;    citation. 

An  application  for  ancillary  letters  testamentary,  or  ancillary 
letters  of  administration,  as  prescribed  in  this  article,  must  be 
made  by  petition  which  must  set  forth  the  amount  of  security 
g^Ten  on  the  original  appointment,  the  name  and  residence  of 
each  creditor,  or  person  claiming  to  be  a  creditor  residing  within 
the  state,  and  the  amount  of  his  claim  so  far  as  the  same  may 
be  ascertained.  Citation  shall  thereupon  issue  to  the  state  comp- 
troller, and  to  such  creditors,  and  may  issue  generally  to  all 
creditors  or  persons  claiming  to  be  creditors. 

Former   f  2608.  aa  amended  by  L.    1899,  cb.  717,   and  L.   1910,   cb.   234, 
axnended   and  renumbered  by  L.    1014,    cb.   443,   in  effect  Sept.   1,    1914. 
Original  Source.— L.   1863.   cb.   408,    ||   2.  8. 

§   Se83.    [Am'd^   1914.]    Hearing  ^   aecnritr* 

Upon  the  return  of  the  citation,  the  surrogate  must  ascertain, 

S.S    nearly  as  he  can  do  so,  the  amount  of  debts  due  or  claimed 

to    b«  due  from  the  decedent  to  residents  of  the  state.     Before 

aneillary    letters    are    issued,    the    person    to    whom    they    are 

s^v^Arded,  must  qualify,  as  prescribed  for  the  qualification  of  an 

«<]xDinistrator  upon  the  estate  of  an  intestate;   except  that   the 

penalty   of  the  bond  may,  in  the  discretion  of  the  surrogate,  be 

1^   such   a  sum,  not  exceeding  twice  the  amount  which  appears 

^^   -j,^   due  from  the  decedent  to  residents  of  the  state,  as  will,  in 

^jj^    0urrogate*s  opinion,  effectually  secure  the  payment  of  those 

debts;  or  the  sums  which  the  resident  creditors  will  be  entitled 
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to  receive,  from  the  persons  to  whom  the  letters  are  issued,  upon 
an  accounting  and  distribution,  either  within  the  state,  or  within 
the  jurisdiction  where  the  principal  letters  were  issued.  If 
however  there  appear  to  be  no  such  creditors,  or  transfer  tax 
assessable,  and  a  citation  to  show  cause  why  such  letters  should 
not  issue  without  a  bond,  has  been  directed  generally  to  all 
creditors  within  the  state  and  has  been  duly  served  by  pub- 
lication, such  letters  may  issue  without  a  bond. 

Former   |   2609,   amended  and   renumbered  by   L.    1914,   ch.   443,   in  effect 
Sept.    1.    1914. 
Original  Source.^  L.  1863,   cb.   403,   |  1,  in  part. 

S  2034.    [Am'd,  1014.]     Persona  actlngr  under  ancillary  let- 
tern  mast  -tranamlt  asaetii. 

The  person  to  whom  ancillary  letters  are  issued,  as  prescribed 
in  this  article,  must  unless  otherwise  directed  in  the  decree 
awarding  the  letters;  or  in  a  decree. made  upon  an  accounting: 
or  by  an  order  of  the  surrogate,  made  during  the  administra- 
tion of  the  estate;  or  by  the  judgment  or  order  of  a  court  of 
record,  in  an  action  to  which  that  person  is  a  party;  transmit 
the  money  and  other  personal  property  of  the  decedent,  reeeiyed 
by  him  after  the  letters  are  issued,  or  then  in  bis  hands  in 
another  capacity,  to  the  state,  territory,  or  country,  where  the 
principal  letters  were  granted,  to  be  disposed  of  pursuant  to  the 
laws  thereof. 

Former  {   270i),    amended   and   renumbered  by   Li.    1914,    ch.   443,   in  effect 
Sept.    1.    1914. 
Original  Source:     New. 

S  2035.  [Rennm.,  1014.]    Id.;  vrhen  they  may  be  dlrecied 
to  payy  ete.y  vrithont  transniisiilon. 

The  surrogate's  court,  or  any  court  of  the  state,  which  has 
jurisdiction  of  an  action  to  procure  an  accounting,  or  a  judgment 
construing  the  will,  may  in  a  proper  case,  by  its  judgment  or 
decree,  direct  a  person,  to  whom  ancillary  letters  are  issued  as 
prescribed  in  this  article,  to  pay,  out  of  the  money  or  the  avails 
of  the  property,  received  by  him  under  the  ancillary  letters,  and 
with  which  he  is  chargeable  upon  his  accounting,  the  debts  of 
the  decedent,  due  to  creditors  residing  within  the  state;  or,  if 
the  amount  of  all  the  decedent's  debts  here  and  elsewhere  ex- 
ceeds the  amount  of  all  the  decedent's  personal  property  appli- 
cable thereto,  to  pay  such  a  siim  to  each  creditor,  residinIC 
within  the  state  as  equals  that  creditor's  share  of  all  the  dis- 
tributable assets,  or  to  distribute  the  same  among  the  legatees 
or  next  of  kin,  or  otherwise  dispose  of  the  same,  as  justice 
requires. 

Former  |  2701.  renumbered  by  L.   1914,  ch.  443,  in  effect  Sept.  1,  1914. 
Original  Source:     New. 

I  a030.    [Am'd,  1014.]    Id.|  ipeneral  powera  and  dnttcs. 

The  provisions  of  this  chapter,  relating  to  the  rights,  powers, 
duties  and  liabilities  of  an  executor  or  administrator,  apply  to  a 
person  to  whom  ancillary  letters  are  granted,  as  pre'fecribed  in 
this  article;  except  those  contained  in  title  fourth  thereof  re- 
lating to  the  mortgage,  lease  or  sale  of  real  property,  or  where 
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special  provision  is  otherwise  made  in  this  article;  or  where  a 
contrary  intent  is  expressed  in,  or  plainly  to  be  inferred  from, 
the  context. 

Former  S   2702,   amended  and  renumbered  by  L.   1914,   cb.  443,   In  effect 
Sept    1,    1914. 
Original  iSource:     New. 

i  aeST.    [Added,    1914.]    How   testamentary    trustee    sball 
««allfy. 

A  testamentary  trustee  named  in  a  will  or  appointed  by  the 
surrogate  shall,  before  exercising  the  duties  of  his  office,  qualify 
by  taking  and  filing  with  the  surrogate  an 'oath  of  office  and 
Ruch  bond  as  may  be  required  by  the  surrogate. 

A  trust  company  or  other  trustee  exempted  by  law  from  tak- 
ing? an  oath  of  office,  and  filing  a  bond,  shall  file  a  consent  to 
accept  such  appointment  duly  executed  and  acknowledged. 

Added  by  L.   1914,  efa.  443.  In  effect  Sept.   1,   1914. 

i  263M.    (Am'd,    1884,    lf>08,    1914.]    Appointment    of    ano- 
lor. 


When  all  the  persons  named  in  a  will  as  testamentary  trustees 
die   prior  to   the  probate  of  the   will,   or  by   an   instrument   in 
writing  renounce  the  appointment,  or  when  all  the  testamentary 
trustees  die  or  become  incompetent,  or  are  by  a  decree  of  the 
surrogate's  court,  removed,  or  allowed  to  resign,  or  where  one 
of  two  or  more  persons  named  in  a  will  as  testamentary  trus- 
tees dies  prior  to  the  |)robate  of  the  will,  or  by  an  instrument 
in   writing,  renounces  his  or  their  appointment,  or  where  one  of 
tii%'0  or  more  testamentary  trustees  dies  or  becomes  a  lunatic,  or 
is    by    decree   of   the   surrogate's    court   removed   or   allowed   to 
resign,  and  the  trust  has  not  been  fully  executed,  the  surrogate's 
court  may  appoint  a  successor  or  successors,  unless  such  appoint- 
ment  would  contravene  the  express  terms  of  the  will,  or  in  a 
ease  where  there  is  a  trustee  in  office,  unless  all  the  beneficiaries 
^^aive   such   appointment  in  writing.     Until  a   successor   is   ap- 
pointed the  remaining  trustee  or  trustees  may  proceed  and  exe- 
cute the  trust.    The  successor  may  be  appointed  upon  the  appli- 
cation of  any  person  interested  and  upon  notice  to  such  persons 
as  the  surrogate  may  designate. 

Former  |  2818.  ae  amended  by  L.  1884,  cb.  408,  and  L.  1903,  ch.  370, 
ninen«led  and  renumbered  by  L.   1914;'  ch.  443,  In  effect  Sept.   1.   1914. 

OrliTinal  Source. —  Innerted  by  the  amendment  of  1893  as  a  sabstltute  for 
a.    S..  pt.  2,  cb.  6.  tit.  3,  11  34-37,  89. 

§  20SO.    r  Added,    1914.]     Secnrltr    to    be    required    from    a 
triaflitee  or  execator  actinar  aa.  trustee. 

"Whenever  by  any  last  will  and  testament,  or  by  an  order  of 

the    surrogate's  court,  a  trustee  is  appointed,   or  an  executor  is 

appointed  who  is  required  to  hold,  manage,  or  invest  any  money, 

seourities  or  property  real  or  personal  for  the  benefit  of  another, 

such     trustee,    or   executor,   before    receiving   any    such    property 

into  bis  possession  or  control  shall,  unless  contrary  to  the  express 

terrns    of  the  will,   execute   to   the  people  of   the  state  of  New 

York,    in  the  usual  form,  a  bond  with  sufficient  surety  or  sureties 

in    an    amount  to  be  fixed  by  tho  surrogate.     Upon  any  judicial 

settlement  and  partial  distribution  of  such  estate  or  fund  the 
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decree  may  prorido  for  the  discharge  of  the  existing  bond,  and 
the  filing  of  a  new  l)ond  covennj^  the  amount  still  remnininj?  in 
the  hands  of  such  executor  or  trustee. 

This  section  shall  not  affect  any  executor  or  trustee  named  in 
a  will  executed  before  this  section  takes  effect. 

Added   by   L.    1914.   ch.   443,   In  cfTect  Sept    1,    1914.     See  former  Si  S8U 
and  2816. 

8  2040.  [Am'd,  1914.]  Prooeedlnffs  where  teatamentary 
trusteo  in  also  executor  or  administrator. 

Where  the  same  person  is  a  testamentary  trustee,  and  also  the 
executor  of  the  will,  or  an  administrator  upon  the  same  estate, 
proceedings  taken  by  or  against  him,  as  prescribed  in  this  chap- 
ter, do  not  affect  him  ns  executor  or  administrator,  or  the 
creditors  of,  or  persons  interested  in,  the  general  estate,  except 
in  one  of  the  following  cases: 

1.  Where  he  presents  a  petition,  praying  for  the  revocation  of 
his  letters,  he  may,  also,  in  the  same  petition,  set  forth  the  facts 
upon  showing  which  he  would  be  allowed  to  resign  as  testa- 
mentary trustee;  and  may  thereupon  pray  for  a  decree  allowing 
him  so  to  resign,  and  for  a  citation  accordingly. 

2.  Where  a  person  presents  a  petition,  praying  for  the  revoct- 
tion  of  letters  issued  to  an  executor  or  administrator;  and  any 
of  the  facts  set  forth  in  the  petition  are  made,  by  the  provision* 
of  this  chapter,  sufficient  to  entitle  the  same  person  to  present 
a  petition  praying  for  the  removal  of  a  testamentary  trustee; 
the  petitioner  may  pray  for  a  decree  removing  the  person  com- 
plained of  in  both  capacities,  and  for  a  citation  accordingly.^ 

In  either  case,  proceedings  upon  the  petition  for  the  resigna- 
tion or  removal,  as  the  case  requires,  of  the  testamentary  trustee, 
and  for  the  judicial  settlement  of  his  account,  may  be  taken,  as 
prescribed  in  this  chapter,  in  connection  with,  or  separately 
from,  the  like  proceedings  upon  the  petition  for  the  revocation 
of  the  letters,  as  the  surrogate  directa. 

Former   |   2S19,    amended   and   renumbered   by   L.   1914,    ch.   443,   Id  effect 
Si'pt.    1.   1914. 
OrlKinal   Source:     New. 

§  2CM1.    lAm'dy  1914. J      Application  of  tbU  chapter. 

The  provisions  of  this  chapter  apply  to  a  trust  created  by  the 
will  of  a  resident  of  the  state,  or  relating  to  real  property, 
situated  within  the  state,  without  regard  to  the  residence  of  the 
trustee,  or  the  time  of  the  execution  of  the  will. 

Former   f   2820,    amenderl    and   renumbered   by   I^.    1914,    ch.    443,   In  efhrt 
SMpt.    ;.   1914. 

Original   Source:     New. 
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article:  third. 

Appointfn£nt  and  qualification  of  general^  ancilJary  and  testamen- 
tary guardians  and  guardians  hy  deed;  filing  and  examining 
guardians'  annual  accounts. 

Sec.    2642.  Guardian   by    judicial   appointment   and   approval. 

2643.  Power  of  court  to  appoint  guardians. 

2644.  Jurifldlctlon   to  appoint  general  guarrllan. 

2645.  Petition    for    appointment    of    general    guardian    of    infant;    by 

whom  made. 

2646.  Petition  for  apiK»intment  of  general  guardian  for  infant;  contents. 

2647.  Who  shall  be  cited;   discretion  of  surrogate. 

2648.  Hearing. 

2649.  Decree   appointing  general  guardian :    term   of   office. 

2650.  Qualification   of  general   guardian  of   property. 

2651.  Limited  and  restrictive  letters  of  guardianship. 

2652.  Idem;  of  general  guardian  of  person. 

2653.  Appointment    of   general    guardian    by    supreme    court. 

2654.  Application    for   ancillary   letters   to   foreign   guardians. 

2655.  Proceedings  thereupcm. 

2656.  Effect  of  such  letters. 

2657.  Will  or  deed  containing  appointment  to  be  proved,  et  cetera,  and 

recorded. 

2658.  Guardian    by   will   or  deed;   qualification,    letters,    et   cetera. 

2659.  Appointment  of  successor. 

2660.  Guardian   to  file  annual  inventory  and  account. 

2661.  Affidavit  to  be  annexed  thereto. 

2662.  Annual  examination  of  guardian's  accounts. 
266.'$.  Proceedings,    when    account   defective,    et   cetera. 
2664.  Surrogate  may  direct  as  to  infant's  maintenance. 

§  2642.    Gnardlao  by  Jadlelal  appointment  and  approval. 

A  general  gmrdian  is  one  appointed  by  the  supreme,  or  surro- 
i^te's  court,  for  an  infant,  either  over  or  under  fourteen  .vears 
of  age. 

A  guardian  by  will  is  one  appointed  by  the  will  of  a  father  or 
mother  in  accordance  with  the  provision  of  the  domestic  rela- 
tions law  and  of  section  1745  of  the  code  of  civil  procedure, 
"who  has  duly  qualified  pursuant  to  the  provisions  of  this  article. 

A  guardian  by  deed  is  one  appointed  by  the  deed  of  a  father 
or  mother  in  accordance  with  the  provisions  of  the  domestic  rela- 
tions law,  who  has  duly  qualified  pursuant  to  the  provisions  of 
this    article. 

GThe  term  "  guardian  '*  as  used  in  this  chapter  applies  to  all 
such  guardians,  except  ancillary  guardians. 

Added  by  L.   1914,  ch.  443.  In  effect  Sept.   1,  1914. 

§    2S043.    [Am'd,  1914.]     Poorer  of  oovrt  to  appoint  irnard- 
laaaas. 

The  surrogate's  court  has  the  like  power  and  authority  to 
appoint  a  general  guardian  of  the  person  or  of  the  property,  or 
both,  of  an  infant,  which  the  chancellor  had,  on  the  thirty-first 
'3ay  of  December,  eighteen  hundred  and  forty-six.  It  has  also 
>ower  and  authority  to  appoint  a  general  guardian,  of  the  per- 
son or  of  the  property,  or  both,  of  an  infant  whose  father  or 
notber  is  living,  and  to  appoint  a  general  guardian  of  the 
property  only,   of  an  infant  married  woman.     Such  power  and 
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authority  must  be  exercised  in  like  manner  as  they  were  exercised 
by  the  court  of  chancery,  subject  to  the  provisions  of  this  act. 

Former  |  2821,  amended  and  renumbered  by  L.  1914,  ch.  443,  in  effect 
Sept.   1,   1014. 

Ortglnal  Source. —  E.  S.,  pt.  2.  ch.  8,  tit.  3,  §  6,  first  clanse;  L.  18*0, 
ch.  341;  h.   1871,  ch.  708. 

§  2G44.  [Added,  1914.]  Jurisdiction  to  Appoint  general 
arnnrdlan. 

Where  an  infant  has  no  guardian,  a  surrogate's  court  has 
jurisdiction  to  appoint  a  genera]  guardian  of  an  infant's  person, 
or  property,  or  of  both,   in  the  following  cases: 

1.  Where  the  infant  is  a  resident  of  that  county,  or  has  so- 
journed in  that  county  for  at  least  one  year  immediately  pre 
ceding  the  application. 

2.  Where  the  infant  is  not  a  resident  of  the  state,  but  baa 
property,  real  or  personal,  situated  in  that  county. 

Added  by  L.   1914,  ch.  443,  In  effect  Sept.   1,   1914. 

I  2046.  [Added,  iei4.]  Petition  for  appointment  of  gen- 
«ra.l  ffnardlan  of  Infant)  by  i^'honi  made. 

A  petition  for  the  appointment  of  a  general  guardian  of  the 
person,  or  property,  or  both,  of  an  infant  over  the  age  of  four- 
teen years  must  be  made  by  the  infant,  except  that  such  a  peti- 
tion may  be  made  by  any  person  where  such  infant  is  of  unsound 
mind  or  refuses  to  make  such  petition,  and  in  the  judgment  of  the 
surrogate  it  is  necessary  or  proper  that  such  a  guardian  should 
be  appointed. 

A  ];>etition  for  the  appointment  of  a  general  guardian  of  the 
person,  or  property,  or  both,  of  an  infant  under  the  age  of 
fourteen  years  may  be  made  by  any  person  in  behalf  of  such 
infant. 

Added  by  L.   1914,  ch.  443,  In  effect  Sept   1,  1914. 

I  2O40.  [Added.  1014.]  Petition  for  appointment  of  sev- 
eral ffnardlan  for  Infant;  contents. 

A  petition  for  the  appointment  of  a  general  guardian  of  an 
infant  shall  set  forth: 

1.  The  full  name,  residence  and  date  of  birth. 

2.  The  names  of  the  father  and  mother  and  whether  or  not 
they  are  living,  and  if  living,  their  place  of  residence;  the  name 
and  address  of  the  person  with  whom  such  infant  resides;  and 
the  names  and  addresses  of  the  nearest  next-of-kin  of  fall  age 
residing  in  the  county,  if  both  father  and  mother  are  dead. 

3.  Whether  the  infant  has  had,  at  any  time,  a  guardian  ap- 
pointed by  will  or  deed,  or  an  acting  guardian  in  socage,  or  a 
guardian  of  the  person  appointed  pursuant  to  section  eighty-ai^ 
of  the  domestic  relations  law. 

4.  The  estimated  value  of  the  personal  property,  and  of  the 
annual  income  from  any  other  personal  property  or  real  estate, 
to  which  the  infant  is  or  will  be  entitled. 

5.  The  facts  upon  which  the  jurisdiction  of  the  court  depends. 

6.  If  either  parent  is  living  and  there  are  reasons  why  the 
parent  should  not  be  appointed  such  guardian,  the  reasons 
therefor. 

7.  If  the  petitioner  be  a  non-resident  married  woman,  and  the 
petition  relates  to  personal  property  onl.v,  it  must  aflflrmatiTely 
show  that  the  property  is  not  subject  to  the  control  or  dispo»" 
tion  of  liPr  hnsbnnd.  by  thp  law  of  the  petitioner's  residence, 
and  must  .^ct  forth  the  name  and  residence  of  such  husband. 
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8.  The  petition  may  set  forth  thc^  reaHons  why  a  person  named 
therein  would  be  a  proper  <jnd  suitable  person  to  be  appointed 
such  K<^neral  fniardian. 

Added  by  L.  1914,  ch.  443,  In  effect  Sept.   1,   1914. 

§  2047.  [Added,  iei4.]  IITho  ufkHll  be  cited |  discretion  of 
■nrrosate. 

Upon  presentation  of  the  petition,  a  citation  to  show  cause  why 
the  application  should  not  be  granted  shall  be  issued  as  follows: 

1.  To  the  parent  or  parents,  who  are  within  the  state  aild 
whose  residences  therein  are  known,  or  if  there  be  none,  to  the 
grandparents  who  are  within  the  county. 

2.  To  the  person  haviiiig  the  care  and  custody  of  the  infant, 
or  with  whom  he  resides. 

3.  If  the  application  is  made  on  behalf  of  an  infant  over  four- 
teen years  of  age  by  any  person  on  the  infant's  refusal  to  make 
such  application,  to  the  infant. 

4.  If  the  application  is  made  by  a  married  woman,  to  her 
husband  only. 

But  no  citation  shall  be  necessary  to  a  parent  who  has  aban- 
doned the  infant,  or  is  deprived  of  civil  rights,  or  divorced  from 
the  petitioner  because  of  nis  or  her  adultery,  or  adjudged  to  be 
insane,  or  to  be  an  habitual  drunkard,  or  judicially  deprived  of 
the  custody  of  the  child;  or  in  case  the  petitioner  is  a  married 
woman  to  a  husband  who  baa  abandoned  her,  or  is  deprived  of 
civil  rights,  or  divorced  because  of  his  adultery,  or  adjudged  to 
be  insane  or  an  habitual  drunkard. 

The  surrogate  must  inquire  and  ascertain  as  far  as  practicable, 
what  relatives  of  the  infant  reside  in  his  county  or  elsewhere, 
and  with  whom  the  infant  resides;  and  he  may  in  his  discretion 
cite  any  relative  or  class  of  relatives  to  show  cause  why  the 
appointment  should  not  be  made. 

Added  by  L.   1914,  ch.  443.  In  effect  Sept   1,   1914. 

f    2648.    [Added,   1914.]      Hearlnflr. 

Where  a  citation  is  not  issued,  or  upon  the  return  of  a  cita- 
tion, the  surrogate  must  inquire  into  all  the  facts  and  circum- 
stances regarding  the  infant,  his  condition  in  life  and  surround- 
in^rs,  and  also  must  ascertain  as  nearly  as  practicable  the  value 
of  bis  personal  property  or  income  from  personal  property  and 
of    the  rents  and  profits  of  his  real  property. 

Added  by  L..   1914,  ch.  443,   in  effect  Sept.   1,    1914. 

9  2640.    [Added,  iei4.]    Decree  appointing  general  mard- 
Mm-MMf   term  of  office* 

It  th«  surrogate  is  satisfied  that  the  allegations  of  the  petition 
are   true  in  fact,  and  that  the  interests  of  the  infant  will  be  pro- 
moted by  the  appointment  of  a  general  guardian,  either  of  his 
pt^rsson,  or  of  his  property,  or  of  both,  he  must  make  a  decree  ao- 
c*c»r*Jiiigly.     The  same  person  may  be  appointed  general  guardian 
*pf  >>oth  the  person  and  the  property  of  the  infant  or  the  giiurdian- 
i«hin     o(  the   person   and  of   the   property   may   be   committed   to 
different  persons.     The  surrogate  may.  in  his  discretion,  appo'nt 
jg    />ejr8on  other  than  the  father  or  mother  of  the  infant,  or  other 
ttian    the  person  nominated  by  the  petitioner. 

Tlie  term  of  office  of  a  general  guardian  so  appointed  expires 
fT'lieii   the  infant  attains  the  age  of  twenty-one  years. 

A«V<1^^  *»y  ^   1®!^'  ch.  448,   in  effect  Sep^.   I.  1914. 
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I  2650.  !Am*d,  1881,  1892,  1014,  1015.]  ^nall  Heat  Ion  of 
flrnardlan  of  property. 

Before  letters  of  guardianship  of  an  infant's  property  are 
issued  by  the  surrogate's  court,  the  person  appointed  must,  take 
an  offlcial  oath  as  prescribed  by  law  and  execute  to  the  infaut 
and  file  in  the  surrogate's  office  his  bond,  with  at  least  two 
sureties,  in  a  penalty,  fixed  by  the  surrogate,  not  less  than  twice 
the  value  of  tne  personal  property,  and  of  the  rents  and  profits 
of  the  real  property,  and  of  the  annual  income  receivable  bj 
him  from  any  funds  of  which  the  general  guardian  will  not 
have  possession,  conditioned  that  the  guardian  will,  in  all  things, 
faithfully  discharge  the  trust  reposed  in  him,  and  obey  all 
lawful  directions  of  the  surrogate  touching  the  trust,  and  that 
he  will,  in  all  things,  render  a  just  and  true  account  of  all 
money?  and  other  properties  received  by  him,  and  the  applica- 
tion thereof,  and  of  his  guardianship,  whenever  required  so  to 
do,  by  a  court  of  competent  jurisdiction;  but  the  surrogate  mar, 
in  his  discretion,  limit  the  amount  of  the  bond  to  not  less  than 
twice  the  value  of  the  personal  property,  and  of  the  rents  and 
profits  of  the  real  property,  or  such  annual  income  receivable  bj 
him,  for  the  term  of  three  years. 

Where  the  property  of  the  infant  does  not  exceed  the  snm, 
or  value,  of  two  thousand  dollars,  as  shown  by  the  petition, 
the  surrogate,  may,  in  his  discretion,  make  an  order  dispenslQS 
with  such  bond  wholly  or  partly,  and  directing  that  the  guardian 
collect  and  receive  the  moneys  and  property  of  his  ward  jointly 
with  a  person  designated  in  the  order,  and  that  all  such  moneyis 
and  other  property,  so  fat  as  the  same  are  conveniently  capable 
of  deposit,  shall  be  deposited  in  the  name  of  such  guardian, 
subject  to  the  order  of  the  surrogate,  with  such  bank,  savings 
bank,  trust  company,  or  safe  deposit  company  as  shall  be  desig- 
nated in  such  order,  and  shall  oe  withdrawn  or  removed  only 
on  the  order  of  the  surrogate. 

The  letters  issued  thereupon  shall  contain  the  substance  of 
the  order. 

The  cost  of  the  safe  deposit  box  shall  be  a  county  charge. 

Former  S  2830,  as  amended  by  L.  1881,  ch.  535,  and  L.  1882,  ch.  559. 
amended  and  renumbered  by  L.  1914,  cb.  443;  amended  by  L.  1914,  ch.  SSO; 
L.    1915,    ch.   642,   in  effect  May   14.    1915. 

Original  Soarce. —  B.  S.,  pt.  2,  cb.  8,  tit.  8,  f  8. 

f  2651.  [Added,  1914.]  lilmKed  and  restrictive  letten  of 
flraardlanslilp. 

In  a  case  where  a  guardian  of  an  infant  is  named  or  appointed, 
and  it  appears  to  be  impracticable  to  give  a  bond  sufficient  to 
cover  the  whole  amount  of  the  infant's  personal  property,  the 
surrogate  may,  in  his  discretion,  accept  security,  approved  by 
him.  not  less  than  twice  the  amount  of  the  particular  portion  of 
the  infant's  property  which  the  guardian  will  be  authorized  under 
the  letters  to  receive;  and  issue  letters  thereon  limited  to  the  re- 
ceiving and  administering  only  such  personal  property  for  which 
double  the  security  has  been  given,  and  restraining  the  guardian 
from  receiving  any  other  personal  property  of  the  infant,  until 
the  further  order  of  the  surrogate,  on  additional  further  satis- 
factory security. 

Added  by  L.  1914,   ch.  443,   In  effect  »ept.   1,   1914, 

§  2«62.  [Reniiin.y  1014.]  Id.)  of  general  nardlaa  «< 
peraion. 

Before  letters  of  guardianship  of  an  infant's  person  are  issued 
by    the   surrogate'^   court,   the   person   appointed  must  take  the 
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official  oath,  as  prescribed  by  law.  The  surrogate  may  also 
recinire  him  to  execute  to  the  infant  a  bond,  in  a  penalty  fixed 
by  the  surrogate,  and  with  or  without  sureties,  as  to  the  sur- 
rogate seems  proper;  conditioned  that  the  general  guardian  will 
in  all  things  faithfully  discharge  the  trust  reposed  in  him,  and 
duly  account  for  all  money  or  other  property  which  may  come 
to  his  hands,  as  directed  by  the  surrogate's  court. 

Former  $  2831,   renambeted  by  L.    1914,  cb.   443,   In  effect  September  1, 
1914. 
Original  Source:     New. 

§  2053.   [Added,  1014.]     Appolatmeat  of  veaeral  wardlan 
by    aapreme   court. 

Where  the  supreme  court,  or  any  court  other  than  the  surro- 
gate's court,  appoints  a  general  guardian  of  an  infant's  persons, 
or  property,  or  both,  a  certified  copy  of  the  order  or  decree 
appointing  such  guardian  and  of  the  bond  or  undertaking  given 
by  such  guardian  shall  be  filed  by  him  in  the  surrogate's  court 
of  the  county  in  which  the  infant  resides,  or  if  such  infant  be 
a  nonresident,  of  the  county  in  which  such  infant  has  property 
real  or  personal,  and  a  minute  thereof  made  and  indexed  in  the 
book  kept  by  the  surrogate  in  which  orders  or  decrees  appoint- 
infiT  guardians  are  entered.  A  guardian  so  appointed  shall  be 
subject  to  all  the  duties  and  liabilities  of  a  general  guardian 
specified   in  this  title. 

Added  by  L.  1914,  ch.  443,  in  effect  Sept.'  1,  1914. 

§  a«64.    [Am'd,   1889,   1892,   1897,   1909,  1914.]    Applicatloa 
for  aaeillarjr  letters  to  forelira  mtardlans. 

1.  Where  an  infant,  who  resides  without  the  state  and  within 
the    United  States,   is  entitled  to  property  within  the  state,  or 
to   maintain  an  action  in  any  court   thereof,   a  gui>.rdian  of  his 
property,    who    has    been    appointed    by    a    court    of    competent 
Jurisdiction,  within  the  state  or  territory  where  the  ward  resides, 
and  has  there  given  security,  in  at  least  twice  the  value  of  the 
personal  property,  and  of  the  rents  and  profits  of  the  real  prop- 
erty, of  the  ward,  may  present,  to  the  surrogate's  court  having 
Jurisdiction,  a  petition,  setting  forth  the  facts,  and  particularly 
wliether  or  not  there  are  any  debts  due  or  to  become  due  from 
tbe    infant   to   a   resident  of   this   utate,   and   that   the  security 
^iven  is  sufficient  in  amount  to  cover  the  property  sought  to  be 
obtained  through  such  letters,  and  that  the  court  had  jurisdiction 
ot    the  infant,  and  praying  for  ancillary  letters  of  guardianship 
accordingly.    The  petition  must  be  accompanied  with  exemplified 
copies  of  the  records  and  other  papers,  showing  that  he  has  been 
80    appointed  and  has  given  the  security  required  in  this  section, 
f%rliich  must  be  authenticated  in  the  mode  prescribed  in  section 
forty-five  of  the  decedent  estate  law,   for  the  authentication  of 
records   and   papers,    upon   an   application   for   ancillary    letters 
te-sta mentary.  or  ancillary  letters  of  administration.     Such  peti- 
tiozi    find   authenticated   records  and  papers   shall  be  conclusive 
evid<?nce  of  the  facts  therein  set  forth  in  any  court  of  this  state. 
2.    Where  an  infant,  who  resides  without  the  state,  and  within 
a     iforeigu   country    is   entitled   to   personal   property    within    the 
Htcttc*    or   to  maintain   an    action,   or   special    proceeding   in   any 
court    thereof  respecting  such  personal   property,  a  guardian  of 
liiai   pr^^P^^'^y*  authorized  to  act  as  such  within  the  foreign  country 
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where  the  ward  resides,  may  apply  to  the  surrogate's  court  of 
the  county  where  such  personal  property  or  any  part  thereof  is 
situated,  for  ancillary  letters  of  guardianship  on  the  personal 
estate  of  such  infant  and  the  person  so  authorized  must  present 
to  the  surrogate's  court  having  jurisdiction  a  petition  setting 
forth  the  facts  and  such  additional  allegations  regarding  debts 
and  security  as  required  in  subdivision  one  of  this  section,  and 
praying  for  ancillary  letters  of  guardianship  on  the  personal 
estate  of  such  infant.  The  petition  must  be  accompanied  with  the 
exemplified  copies  of  the  records  and  other  papers  showing  the 
appointment  of  such  foreign  guardian,  or  where  such  foreign 
guardian  has  not  been  appointed  by  any  court,  with  other  proof 
of  his  authority  to  act  as  such  guardian  within  such  foreign 
country,  and  also  with  pcoof  that  pursuant  to  the  laws  of  such 
foreign  country,  such  foreign  guardian  is  entitled  to  the  posses- 
sion of  the  ward's  personal  estate.  Exemplified  copies  of  the 
records,  where  used  pursuant  to  this  subdivision*  must  be  au- 
thenticated by  the  seal  of  the  court,  or  oflScer,  by  which  or  by 
whom  such  foreign  guardian  was  appointed,  or  the  officer  having 
the  custody  of  the  seal  or  of  the  record  thereof,  and  the  signa- 
ture of  a  judge  of  such  court,  or  the  signature  of  such  officer  and 
of  the  clerk  of  such  court  or  officer,  if  any;  and  must  be  further 
authenticated  by  the  certificate,  under  the  principal  seal  of  the 
department  of  foreign  affairs,  or  the  department  of  justice  of 
such  country,  attested  by  the  signature  or  seal  of  a  United 
States  consul.  Such  petition  and  authenticated  records  and 
papers  shall  be  conclusive  evidence  of  the  facts  therein  set  forth 
in  any  court  of  this  state. 

Pormer  |  2838.  as  amended  by  L.  1889,  cb.  263;  L.  1892,  ch.  576;  L.  1897. 
cb.  492,  and  L.  1909,  cb.  65,  amended  and  renumbered  by  L.  1914,  cb.  443,  In 
effect  Sept.    1,    1914. 

Original  Source. —  L.  1870,  cb.  69,  |  1,  in  part. 

I  2656.    [Am'dy    1802,    1914.]    Proceedinffs    tliereiipoA. 

Where  the  surrogate  is  satisfied  upon  the  papers  presented,  as 
prescribed  in  the  last  section,  that  the  case  is  within  that  sec* 
tion.  and  that  it  will  be  for  the  ward's  interest  that  ancillaiT 
letters  of  guardianship  should  be  issued  to  the  petitioner,  he  may 
make  a  decree  granting  ancillary  letters  accordingly.  Such  a 
decree  may  be  made  without  a  citation,  or  a  citation  may  issue 
to  such  persons  as  the  surrogate  thinks  proper,  to  show  canse 
why  the  prayer  of  the  petition  should  not  be  granted.  6a^ 
before  the  ancillary  letters  are  issued,  the  surrogate  must  direct 
that  any  debts  appearing  to  be  due  or  owing  from  the  infant 
to  residents  of  this  state  be  paid  or  security  given  therefor. 

Former  S  2839,  as  amended  by  L.  1892,  cb.  576,  amended  and  renumbered 
by   U    1914,  cb.   443,   In  effect  Sept.    1,   1914. 
Original  Source.— L.   1870,   cb.   89,    {  1,   in  part. 

I  26SO.    [Am'dy  1889,  li»14.]    Effect  of  sacli  letters. 

Ancillary  letters  of  guardianship  are  issued  as  prescribed  in 
the  last  section,  without  security  except  a"s  provided  in  that  sec- 
tion and  without  an  oath  of  office.  If  issued  in  a  case  provided 
for  in  subdivision  one,  of  section  2G54,  they  authorize  the  person 
to  whom  they  are  issued  to  demand  and  receive  the  personal 
propertjN  and  the  rents  and  profits  of  the  real  property  of  thf 
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ward;  to  dispose  of  them  in  Hke  manner  as  a  general  guardian 
oY  the  property  appointed  as  prescribed  in  this  article;  to  remove 
them  from  the  state,  and  to  maintain  or  defend  any  action  or 
special  proceeding  in  the  ward's  behalf.     If  issued  in  a  case  pro- 
rided   for   in    subdivision   two,    of   section   2654,    such    ancillary 
letters  of  guardianship  authorize  the  person  to  whom  they  are 
Issued  to  demand  and  receive  the  personal  property  of  the  ward, 
and  to  dispose  of  it  in  like  manner  as  a  guardian  of  property 
appointed  as  prescribed  in  this  article,  and  to  maintain  or  defend 
any  action  or  special  proceeding  respecting  such  personal  prop- 
erty in  ^he  ward's  behalf.     But  in  neither  case  do  such  letters 
authorize   such    ancillary   guardian    to    receive   from    a    resident 
guardian,    executor,    or   administrator,    or   from    a    testamentary 
trustee,  subject  to  the  jurisdiction  of  a  surrogate's  court,  money 
or  other  property  belonging  to  the  ward,  in  a  case  where  letters 
have  been  issued  to  a  guardian  of  the  infant's  property,  from  a 
surrogate's  court  of  a  county  within  the  state,  upon  an  allegation 
that  the  infant  was  a  resident  of  that  county,   except  by   the 
special  direction  made  ui)on  good  cause  shown,  of  the  surrogate's 
court  from  which  the  principal  letters  were  issued,  or  unless  the 
principal  letters  have  been  duly  revoked. 

Former  |  2840.  as  amended  by  L.  1880,  cb.  263,  amended  and  renumbered 
hj-  h.   1914,   ch.   443,   in  effect  Sept.    1.    1914. 

Original  Source.—  L.  1870,  cb.  58,  f  1,  in  part.  Tbe  amendment  of  1889 
Inserted  tbe  third  sentence. 

I  2657.  [Reniim.,  1014.]  mrill  or  deed  containing  appoint- 
ment to  be  proved,  et  cetera,  and  recorded. 

A   person  shall  not  exercise,  within  the  state,  any  power  or 
authority,  as  guardian  of  the  person  or  propertjfr  of  an  infant,  by 
virtue  of  an  appointment  contained  in  the  will  of  the  infant's 
father  or  mother,  being  a  resident  of  the  state,  and  dying  after 
this  chapter  takes  effect,  unless  the  will  has  been  duly  admitted 
to  probate,  and  recorded  in  the  proper  surrogate's  court,  and  let- 
ters of  guardianship  have  been  issued  to  him  thereupon;  or  by 
virtue    of  an   appointment  contained  in   a   deed  of   the  infant's 
father  or  mother,  being  a  resident  of  the  state,  executed  after 
this  chapter  takes  effect,  unless  the  deed  has  been  acknowledged 
or  proved,  and  certified,  so  as  to  entitle  it  to  be  recorded,  and  has 
been  recorded  in  the  office  for  recording  deeds  in  the  county,  in 
which  the  person  making  the  appointment  resided,  at  the  time  of 
the  execution  thereof.    Where  a  deed  containing  such  an  appoint- 
oient  is  not  recorded,  within  three  months  after  the  death  of  the 
{grantor,  the  person  appointed  is  presumed  to  have  renounced  the 
appointment;  and  if  a  gnardian  is  afterward  duly  appointed  by 
a  surrogate's  court,  the  presumption  is  conclusive. 

Former  f  28.51.  renumbered  by  L.   1914,   ch.  443,  in  effect  Sept.  1,   1914. 
Origlaal  Source.—  L.    1877,   ch.   206,    H   4-7,   In  part. 

§  205d.  JAni'd,  1014.]  Gnardian  by  'wlU  or  deed)  qnali- 
lojitlou,  letters,  et  cetera. 

"Where  a  will,  containing  the  appointment  of  a  guardian,  is  ad- 
aitted  to  probate,  or  a  deed  is  recorded  as  provided  in  the  foro- 
ainfC  *««ction,  the  person  appointed  guardian  must,  within  thirty 
avf«  thereafter,  qualify  by  taking  and  filing  his  oath  of  office,  and 

bonri    as  fixed  by  the  surrogate,  uuWss  contrary  to  the  express 
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provision  of  the  will  or  deed,  and  by  filing  a  petition  or  aflSdavit 
setting  forth  the  facts  which  entitle  him  to  so  qualify  and  re- 
ceive letters;  except  that  a  trust  company  so  named,  instead  o( 
filing  such  oath  and  bond,  shall  file  a  consent  to  accept  sucb 
appointment  duly  executed  and  acknowledged;  otherwise  he  if 
deemed  to  have  renounced  the  appointment.  But  the  surrogate, 
either  before  or  after  the  expiration  of  thirty  days,  may  extend 
the  time  so  to  qualify,  upon  good  cause  shown,  for  not  more 
than  three  months.  A  person  appointed  guardian  by  will  or 
oeed  may,  at  any  time  before  he  qualifies,  renounce  the  appoint- 
ment by  a  written  instrument,  acknowledged,  or  approved,  and 
duly  certified,  and  filed  in  the  surrogate's  ofiSce. 

*  Former   |   2852,   renumbered   and   amended   by  L.    1014.   ch.   443.   in  effect 
Sept.  1,   1014. 
Uilglnal  Source.—  L.  1877.  ch.  206.  H  4-7,  In  part. 

I  2068.      [Ani'd,   1914.]      Appointment    of   svcoeMior. 

Where  no  guardian  appointed  by  will  or  deed  remains  in  office 
on  account  of  resignation,  removal,  or  death,  a  general  guardian 
may  be  appointed  by  the  surrogate's  court,  with  all  the  powen 
conferred  by  the  will  or  deed  and  with  the  efifect  prescribed  in 
section  25G8  of  this  chapter;  unless  such  an  appointment  would 
contravene  the  express  terms  of  the  will  or  deed. 

Former   |   2800,    amended   and   renumbered   by   L.    1914,   ch.   443.  In  effect 
Sept.  1.   1014. 
Original  Source:     New. 

I  2660.  [Am'd,  1018,  1014,  1017.]  Gnardinn  to  file  annnal 
inventory  and  acconnt. 

A  guardian  of  an  infant's  property  must,  in  the  month  of 
January  of  each  year,  as  long  as  any  of  the  infant's  property,  or 
of  the  proceeds  thereof,  remain  under  his  control,  file  in  the 
surrogate's  court  the  following  papers: 

1.  An  inventory,  containing  a  full  and  true  statement  and  de- 
scription of  each  article  or  item  of  personal  property  of  his  ward, 
received  by  him,  since  his  appointment,  or  since  the  filing  of  the 
last  annual  inventory,  as  the  case  requires;  the  value  of  each  ar 
tide  or  item  so  received;  a  list  of  the  articles  or  items,  remaining 
in  his  hands;  a  statement  of  the  manner  in  which  he  has  disponed 
of  each  article  or  item,  not  remaining  in  his  hand's:  and  a  full  de 
scrlption  of  the  amount  and  the  nature  of  each  investment  of 
money,  made  by  him. 

2.  A  full  and  true  account,  in  form  of  debtor  and  creditor,  of 
all  his  receipts  and  disbursements  of  money,  during  the  precediai: 
year;  in  which  he  must  charge  himself  with  any  balance  remain- 
ing in  his  hands,  when  the  last  account  was  rendered,  and  must 
distinctly  state  the  amount  of  the  balance  remaining  in  his  hands, 
at  the  conclusion  of  the  year,  to  be  charged  to  him  in  the  aext 
year's  account. 

li.  The  names  and  residences  of  the  sureties  on  his  bond;  if 
natural  persons  whether  they  are  living;  and  whether  the  security 
of  the  bond  has  become  impnred. 

-T.  The  guardian  of  an  infant's  property  may  be  required  by  the 
surrogate,  with  the  annual  acconnt  of  the  infant's  property,  to 
produce  for  examination  by  the  surrogate,  all  securities  or  evi- 
dences of  deposit  or  investment,  which  he  has  relating  to  the  dis- 
position of  tne  estate  of  the  infant. 

Former  fi  2842,  as  amended  by  U  1013.  ch.  533,  amended  and  renouiwefcd 
by  L.  1014.  cb.  443.  auundtMl  by  L.   1017.  eb.  212,  in  effect  Sept.  1.  lOlT. 
OriKinul  Sourci'.—  L.   liiST,  ch.  4(J0.   H  .".7,  In  part. 
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1 2601.   [A^ni'd-    1914.]     Affidavit   to   be   annexed    tbereto. 

With  the  inyentory  and  account,  filed  as  prescribed  in  the  last 
section,  must  be  filed  an  affidavit,  which  must  be  made  by  the 
guardian,   unless,    for   good   cause   shown   in    the   affidavit,    the 
surrogate  permits  the  same  to  be  made  by  an  agent  or  attorney, 
who  is  cognizant  of  the  facts.     The  affidavit  must  state,  in  sub- 
stance, that  the  inventory  and  account  contain,  to  the  best  of  the 
affiant's  knowledge  and  belief,  a  full  and  true  statement  of  all  the 
guardian's  receipts  and  disbursements,  on  account  of  the  ward; 
find  of  all  money  and  other  personal  property  of  the  ward,  which 
bare  come  to  the  hands  of  the  guardian,  or  have  been  received  by 
any  other  person  by  his  order  or  authority,  or  for  his  use,  since  his 
appointment,  or  since  the  filing  of  the  last  annual  inventory  and 
account,  as  the  case  requires;  and  of  the  value  of  all  such  prop- 
erty; together  with  a  full  and  true  statement  and  account  of  the- 
manner,  in  which  he  has  disposed  of  the  same,  and  of  all.  the 
property  remaining  in  his  hands,  at  the  time  of  filing  the  inventory 
and  account;  and  a  full  and  true  description  of  the  amount,  and 
nature  of  each  investment  made  by  him.  since  his  appointment, 
or  since  the  filing  of  the  last  annual  inventory,  and  account,  as 
the  case  requires;  and  that  he  does  not  know  of  any  error  or 
omission  in  the  inventory  or  account,  to  the  prejudice  of  the  ward. 

Former   f   2843,   tiiieiulcd  and  renombered  by  L.   1914,    cb.   448,   In  effect 
Sept.   1,   1U14. 
Original  Soarce.-^L.  1887,  ch.  460,  parts  of  ||  67  and  58. 

I  2602.   [Am'd,  1881,  1014.]    Annval  examination  of  ffuard- 
ian's  aeconnts. 

In  the  month  of  February  of  each  year  and  thereafter  until 
completed,  the  surrogate  must,  for  the  purposes  specified  in  the 
next  section,  examine  or  cause  to  be  examined,  under  his  direc- 
tion, all  inventories  and  accounts  of  guardians  filed  since  the  first 
day  of  February  of  the  preceding  year.     The  examination  may 
be  made  by  the  clerk  of  the  surrogate's  court,  or  by  a  person 
specially  appointed  by  the  surrogate  to  make  it,  who  must,  before 
he  enters  upon  the  examination,  subscribe  and  take  before  the 
surrogate,  and  file  with  the  clerk  of  the  surrogate's  court,  an  oath 
faithfully  to  execute  his  duties  and  to  make  a  true  report  to  the 
surrogate. 

Former  |  2844.  as  amended  by  L.  1881,  ch.  S35,  amended  and  renumbered 
bj    I^    1914,  ch.  44S,   In  effect  Sept.   1,   1914. 

Oiijplnal  Soarce. —  Partly  new  and  partly  from  L.   1837,  ch.  400,   |  68.   in 
part. 

« 

S  seas.    [An'dy  1914.}    Proceedlnsw,  wl&en  aeeovnt   defec- 
tive-y  ete. 

If  it  appears  to  the  surrogate,  upon  an  examination  made  as 
prescribed  in  the  last  section,  or  by  the  report  of  such  special 
examiner,  that  a  guardian  of  an  infant's  property,  has  omitted 
to  file  his  annual  Inventory  or  account,  or  the  afildavit  relating 
^«*reto  as  prescribed  in  the  last  section  but  one;  or  if  the  surro- 
rnte  is  of  the  opinion,  that  the  interest  of  the  ward  requires 
hnt  the  guardian  should  render  a  more  fuU  or  satisfactory 
r/v^ntory  or  account;  or  where  the  surrogate  has  reason  to 
»eli€*ve  that  suflicient  cause  exists  for  the  guardian's  removal, 
be  surrogate  may,  in  his  discretion,  appoint  a  fit  and  proper 
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person  special  gu&rdian  of  the  ward,  for  the  purpose  of  filing  a  pe- 
tition in  his  behalf,  for  the  removal  of  the  guardian,  and  prose- 
cuting the  necessary  proceedings  for  that  purpose.  And  in  a  like 
case  where  said  special  examiner  has  been  appointed,  the  surro- 
gate shall  make  an  order  appointing  said  examiner  special  guard- 
ian of  such  infant  with  authority  to  procure  the  tiling  of  an 
amended  account  or  a  proper  account,  and  to  prosecute  a  proceed- 
ing for  the  rpmovRl  of  such  guardian  when  necessary.  The  sur 
rogate  in  fell  "ases  of  examination  or  prosecution  as  aforesaid 
shall  fix  thf-ix-es  and  compensation  of  such  special  examiner  and 
special  guardian,  and  may  in  his  discretion  make  an  order  charg- 
ing them  in  whole  or  in  part  upon  the  guardian  personally,  the 
fund  in  his  hands,  or  upon  the  county,  in  which  latter  case  he 
shall  certify  the  items  thereof  to  the  board  of  supervisors  of  the 
county  or  in  the  city  of  New  York  to  the  proper  officers,  and  the 
same  shall  be  audited  and  paid  a-   ether  (K)unty  or  city  charges. 

Former   i    2845,    amended   and   renumbered   by  L.    1914,    eta.   443,    in  effect 
So\t.    1,    1914. 

Original  Source.— L.  1887,   ch.  460,   |  90. 

§  2694.    [Am*d,  1914.]     Snrroira«e  may  direct  an  to  Intaafi 
nialntenaaee. 

Upon  the  petition  of  the  guardian  of  an '  infant's  person  or 
property;  or  of  the  infant;  or  of  any  relative  or  other  person  in 
his  behalf:  the  surrogate,  upon  notice  to  such  persons,  if  any. 
as  he  thinks  proper  to  notify,  may  make  an  order,  directing  the 
Application,  by  the  guardian  of  the  infant's  property,  to  the 
support  and  -education  of  the  infant,  of  such  a  sum  as  to  the 
surrogate  seems  proper,  out  of  the  income  of  the  infantas  prop- 
erty; or,  where  the  income  is  inadeqnate  for  that  purpose,  out 
of  the  princip^. 

Former  I   2846.   amended   and   renumbered   by  L.   1914,   cb.    443,   In  effect 
Sept.    1,   1914. 
Original  Source:     New. 
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TITLE  lU-A. 
Funds  of  estates  to  be  kept  separate. 

ARTICLES  FIRST. 

Funds  of  estates  to  he  kept  separate, 
f   a6«4-a«     t Added*    1916.]     Fvads    of    eatatea    to    ¥•    kept 


Bvery  executor,  administrator,  guardian  or  testamentary 
trustee  shall  keep  the  funds  ana  property  recelTed  from  the 
estate  of  any  deceased  person  separate  and  distlnet  ftom  his 
own  personal  fund  and  property.  He  shall  not  invest  the  tianie 
or  deposit  the  same  with  any  person,  association  or  corporation 
doing  business  under  the  bankfng  law  or  othe)*  person  or  institu- 
tion in  his  own  name,  but  al]  transactions  had  and  done  by  him 
shall  be  in  his  name  as  such  executor,  administrator,  guardian 
or  testamentary  trustee. 

Any  person  violating  any  of  the  prorision  of  this  section  shall 
be  Kuilty  of  a  misdemeanor. 

Added  b7  L.  1016,  cb.  588,  In  effect  Sept.  1.  1916. 
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TITLE  IV. 

Ascertaining  assets  and  debts;  payment  of  debts  and  legacies; 
powers  and  duties  of  executors  and  administrators;  mort- 
gage, lease  or  sale  of  real  property  for  payment  of  debts, 

''  funeral* expenses,  expenses  of  administration,  and  to  satisfy 

.  t  charges  thereon,  and  for  distribution. 

Artlclfl  I.  At>polDtoient    of    ai>i>ralHer8    and    making   and    retnrnlng  InTeotoa* 

Proi^wlingK    to    dispprer    nnjiM»rt.v, 
.     .       II,  Presenting    claims,    tlit'ir   ailowuiK'o,    rcjroticin    and    trial.     Payn^'nt 

of  d<»bts,  legacies  and  exiHjnses.     Salef(  of  real  estate  by  «iecut<t». 

admintstrators   with   the   will   annexed,   and  tHstamentaij  trut^n 

onder     |K>wer     containud     in     the     wilL       Depoait    of    mooej    or 
•         Becurltleti. 
111.  Applying    rents,    and    proceeds   of   mortgage,    leaao   or  sale  of  rm 

estate    to   the   payment    of   debts,    funeral   and   admlnlstratlOD  n- 
'     '  pensins  and  charges  upon  real  estate.     Sale  for  distribution,  tod 

conveyance  in  confirmation  of  title. 


ARTICLE  FIRST. 

Appointment  of  appraisers,  and  making  and  returning  inventors, 

proceedings  to  discover  property/. 

Sec.  2665.  Appointment  of  appraisers  and  making  Inventory. 

2666.  Appraisal     in     different     places;     appraisal     of     newly    dlwoverw 

property. 

2667.  Coiitonts  of  Inventory. 

2668.  Jleturn   of   inventory. 

2669.  lleturn  of  inventory;   how  compelled. 

2670.  ?:xemption  for  benefit  of  family. 

2671.  Proceedings  to  compel  set-off  of  exempt  property. 

2672.  What   shall   be  d<H»ra«*d   a«Ret>. 

2673.  Assets;    dobts   due   from   exocotor   to    testator;    effect   of  dlacbaift 

by   will. 

2674.  Apportionment   of  rents,   annuities  and  divldenda. 

2675.  Proceedings  to  discover  property  withheld. 

2676.  Trial   and    decree. 

I  20115.     [Am*d,  1881,  1803,  1901,  1014,  1016.1     AppointBiemt 
of  appraisers  and  making  Inventory. 

On  the  applic'ntiou  of  an  oxeciitor  or  administrntor,  an  ord<*r 
must  1)0  onterod  in  the  siirroffjiti^'s  court  apfwintinK  two  disin- 
terested appraisers,  as  often  as  may  be  necessary,  to  appraise  the 
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personal  propertj  of  a  deceased  person.    The  executor  or  admin- 
iBtrator,  within  three  months  after  qnalifying  and  after  giying 
at  least  five  days'  notice  personally  or  by  mail  to  the  legatees  or 
next  of  kin,  residing  in  the  county  of  the  decedent,  and  posting 
a  notice  in  three-  public  places  of  the  town,  or  city  where  he 
resided,  specifying  the  time  and  place  at  which  the  appraisement 
will  be  made,  must  make  a  true  and  perfect  inventory  of  all  the 
personal  property  of  the  decedent.     Before  making  the  appraise- 
ment, the  appraisers  must  take  and  subscribe  an  oath,  to   be 
inserted   in   the  inrentory,   that   they   will   truly,   honestly    and 
impartially   appraise   the   personal   property   exhibited   to   them, 
according  to  the  best  of  their  knowledge  and  ability.     They  must 
in  the  presence  of  such  of  the  parties  interested  as  attend,  esti- 
mate and  appraise  the  property  exhibited  to  them,  and  set  down 
each  article  separately  with  the  value  thereof,  in  dollars  and 
cents,  distinctly,  in  figures  opposite  to  the  articles  respectively. 

Pomier  i  2711,  as  amended  hj  L.  1881.  cii.  B80;  L.  1898.  ch.  686.  and 
Lb  1901,  cb.  196.  amended  and  renumbered  by  L.  1914,  cb.  448.  and  amended 
by  U  1916,  cb.  624,  In  effect  May  30,  1916. 

Original  Source. —  Inserted  by  amendment  of  1898  aa  a  aubatitnte  for  B.  8.. 
pC  2,  ch.  6,  tit.  8,  If  l-«. 

i  aeee.  (Added,  1914.]  Appralsml  In  dlCercnt  places  i  ap- 
pralaal  of  nei'rly  dlsoovcred  property. 

Should  any  of  the  personal  property  to  be  inventoried  be  in 

difTerent  or  distant  places,  the  same  appraisers  may  complete  such 

inventory  in  any  place  where  such  property  may  be,  and  may 

adjourn  the  appraisal  to  such  place;  or,  upon  application  duly 

made,  the  surrogate  may  appoint  other  appraisers  to  make  the 

inventory  of  such  unappraised  property*  anu  the  same  notice  of 

such  appraisal  shall  be  given  aa  for  the  local  appraisal  except  the 

posting  of  notices. 

If  personal  property  not  mentioned  in  any  inventory  come  to 

the  possession  or  knowledge  of  an  executor  or  administrator,  he 
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mast  cause  the  same  to  be  duly  appraised,  and  an  iDTentnr 
thereof  to  be  returned  within  one  month  after  the  discoreir 
thereof:  and  the  making  of  such  inyentory  and  return  maj  ^ 
enforced  in  the  same  manner  as  in  the  case  of  a  first  inventorj. 

Added  by  I..  1914.  eh.  443,  In  effect  Sept.  1,  1914. 


I  8967.    [Am'd,  1898,  1914.]    Content*  of  Inrentory. 

The  inventory  must  contain  a  particular  statement  of  all  bonds. 
mortgages,  notes  and  other  securities  for  the  payment  of  mone! 
belonging  to  the  deceased,  known  to  the  executor  or  administrator 
and  of  all  debts  owing  by  such  executor  or  administrator  to  the 
deceased  whether  discharged  by  the  will  or  not,  with  the  bubs 
of  the  debtor  in  each  security,  the  date,  the  sum  originally  par 
able,  the  amount  due  at  decedent's  death  and  the  sum  which,  in 
the  judgment  of  the  appraisers,  is  collectible  on  each  securit;; 
and  of  all  moneys  belonging  to  the  deceased,  which  have  cone 
to  the  hands  of  the  executor  or  administrator. 

Former  S  2714.  as  ameaded  by  L.  1893,  cfa.  686,  amended  and  muDbcHll 
by  L.  1914,  cb.  443,  In  effect  Sept.   1»  1914. 

Ordinal  Source. —  Inserted  by  amendment  of  1888  as  a  aubatltnte  M> 
R.   8..  pt.  2.   cb.   6,  tit.   3.   li   11.   14,   24. 


I  2068.    [Am'd,  1898,  1914.]    Return  of  InTentorr. 

Duplicates  of  the  inventory  must  be  made  and  signed  by  tbe 

appraisers,   one  of  which  must  be  retained  by   the  executor  or 

administrator,  and  the  other  filed  in  the  surrogate's  office  within 

three  months  from  the  date  of  the  letters.     On  returning  ^arh 

inventory,  the  executor  or  administrator  must  take  and  subscribe 

an  oath,  indorsed  upon  or  annexed  to  the  inventory,  stating  that 

the  inventory  is  ■  in  all   respects  just  and   true,   that  it  contain' 

a  true  statement  of  all   the  personal   property  of  the  deceased 

which  has  come  to  his  knowledge,  and  particularly  of  all  money 

belonging  to  the  deceased,  and  of  all  just  claims  of  the  deceased 
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against  him,  according  to  the  best  of  his  knowiedi^e.  Any  one 
executor  or  administrator,  on  the  neglect  of  the  others,  may 
'  return  an  inventory;  and  the  executors  or  administrators  so 
neglecting  shall  not  thereafter  interfere  with  the  administration 
or  have  any  power  over  the  personal  property  of  the  deceased: 
bnt  the  executor  or  administrator  so  returning  the  inventory 
shall  have  the  whole  administration,  until  the  delinquent  re- 
turn, and  verify  an  inventory  in  accordance  with  the  provisions 
of  thifl  article. 

Former  |  2715.  as  amraded  by  L.  1893,  ch.  686,  amended  and  renumbered 
by  L.  1014.  ch.  443,  in  effect  Sept.  1,   1914. 

Original  Source. —  Inserted  by  amendment  of  1893  as  a  substittite  for 
R,  S..  pt.  2.  cb.  6,  tit.  3,   If  15,   16,  23. 

I  2069.  [Am*d,  1893,  1914.]  Return  of  inventory;  bow 
compelled. 

A  creditor,  coexecntor  or  coadministrator,  or  person  interested 
in  the  estate  may  present  to  the  surrogate's  court   a  petition 
showing  that  an  executor  or  administrator  has  failed  to  return 
an  inventory,  or  a  sufficient  inventory,  within  the  time  prescribed 
by  law  therefor.     If  the  surrogate  is  satisfied  that  the  executor 
or  administrator  is  in  default,  he  must  make  an  order  requiring 
the  delinquent  to  return  the  inventory,  or  a  further  inventory, 
or  in  default  thereof,  to  show  cause  at  a  time  and  place  therein 
specified,  why  he  should  not  be  removed  or  punished.     On  the 
return  of  the  order,  if  the  delinquent  has  not  filed  a  sufficient  in- 
ventory, the  surrogate  may  revoke  his  letters,  or  issue  a  warrant 
of  arrest  against  him,  on  which  the  proceedings  are  the  same  as 
on  a  warrant  issued  for  disobedience  to  an  order,  as  prescribed 
in   article  one   of  title   twelfth   of   chapter   seventeenth   of   this 
act.     A  person  committed  to  jail  on  the  return  of  a  warrant  of 
arrest  issued  as  prescribed  in  this  section,  may  be  discharged  by 
the  surrogate  or  a  justice  of  the  supreme  court,  on  bis  paying 
and   delivering,   under  oath,   all  the  money   and   other  property 
of  the  decedent,  and  all  papers  relating  to  the  estate  under  his 
control,  to  the  surrogate,  or  to  a  person  authorized  bv  the  surro- 
gate to  receive  the  same. 

Former  {  2716.  aw  amended  by  L.  1893,  ch.  686,  amended  and  renumbered 
by  U    1914,   ch.  443,  in  effect  Sept.  1,   1914. 

Orij^inal  Source. —  The  amendment  of  1893  consolidated  former  Sf  2715 
and  2716.  SecUon  2715  was  derived  from  tt.  S.,  pt.  2.  ch.  6.  tit.  3,  |g  17. 
18,    and   S  2716  from   i   22  of  such   title. 

%  2070.     [Am*d  1893,  1914.]     Exemption  for  benefit  of  fam- 

If  a  person  having  a  family  die,  leaving  a  widow  or  husband, 
or  minor  child  or  children,  the  following  articles  shall  not  be 
deemed  assets,  but  must  be  included  and  stated  in  the  inventory 
of  the  estate  as  property  set  off  to  such  widow,  husband  or 
minor  child  or  children: 

1.  All  house-keeping  utensils,  musical  instruments,  sewing  ma- 
c!hine  and  household  furniture  used  in  and  about  the  house  and 
premines.  fuel  and  pn>visious,  nnd  the  clothing  of  the  deceased. 
In    all    not  exceeding  in   mine  five  hundred  dollars. 

2.  The  family  bible,  family  pvtures  and  school-books,  used  by 
>r  in  such  family,  nnd  books  not  exceeding  in  vnlue  fifty  dollars, 
which  were  kept  and  used  mh  part  of  the  family  library. 

70ft 


r 


J  J  267 1-72  SURROGATES'   COURTS.  c,  18, 1 4,  a.  1 

d.  Domestic  animals  with  their  necessary  food  for  sixty  days, 
not  exceeding  in  value  one  hundred  and  fifty  dollars. 

4.  Money  or  other  personal  property  not  exceeding  in  value  one 
hundred  and  fifty  dollars. 

Such  property  so  set  apart  shall  be  the  property  of  the  surriv- 
ing  husband  or  wife,  or  of  the  minor  child  or  children  if  there 
be  no  suryiying  husband  or  wife.  No  allowance  shall  be  made 
in  money  or  other  p)roperty  under  subdivisions  one,  two  and  three 
if  the  articles  mentioned  therein  do  not  exist. 

Fonner  |  2713,  as  amended  by  L.  1898,  ch.  6S6,  amended  and  rennnibend 
by  U  1914,  ch.  448.  in  effect  Sept.  1.   1914. 

Original  Source. —  Inserted  bj  amendment  of  1883  as  a  substltnte  for 
R.  S.,  pt.  2.  cb.  6,  tit.  3,  li  9,  10;  and  alw>  L.  1842,  ch.  157,  I  2,  aad 
L.   1867,  cli.  782,   |  18. 

f  2671.  [Am'd  1881^  1898,  1814.]  ProeeedlasB  to  compel 
■ot-olf   of   exempt   property. 

Where  an  executor  or  administrator  has  failed  to  set  apart 
property  for  a  suryiying  husband,  wife  or  child,  as  prescribed 
by  law,  the  person  aggrieyed  may  present  a  petition  to  the  eai- 
rogate's  court,  setting  forth  the  failure  and  praying  for  a  decree, 
requiring  such  executor  or  administrator  to  set  apart  the  prop- 
erty accordingly;  or,  if  it  has  been  lost,  injured  or  disposed  of, 
to  pay  the  yalue  thereof,  or  the  amount  of  the  injury  thereto, 
and  that  he  be  cited  to  show  cause  why  such  a  decfree  should  not 
be  made.  If  the  surrogate  is  of  the  opinion  that  suflBcient  cause 
is  shown,  a  citation  shall  issue  accordingly.  In  a  proper  case, 
the  decree  may  require  the  executor  personally  to  pay  Uie  value 
of  the  property,  or  the  amount  of  the  injury  thereto. 

Former  f  2724,  an  amended  by  L.  1881.  ch.  536,  and  L.  1893,  ch.  Q84, 
amended  and  renumbered   by  L.    1914,   ch.   443,   in  effect  Sept.   1,   1914. 

Orl«rlnal  Source.—  Former  SS  2720  and  2721  connoUdated  by  the  amend- 
ment of  1893.  Sections  2720  and  2721  were  new. 

%  2672.    [Am'd,  XSQB,  ldl4.]     TTbat  shall  be  deemed  awetik 

The  following  shall  be  deemed  assets  and  go  to  the  executors 
or  administrators,  to  be  applied  and  distributed  as  part  of  the 
personal  property  of  the  testator  or  intestate,  and  be  included  io 
the  inyentory: 

1.  Leases  for  years;  lands  held  by  the  deceased  from  year  to 
year;  and  estates  held  by  him  for  the  life  of  another  persoo. 

2.  The  interest  remaining  in  him,  at  the  time  of  his  death,  in 
a  term  of  years  after  the  expiration  of  any  estate  for  years 
therein,  granted  by  him  or  any  other  person. 

3.  The  interest  in  lands  devised  to  an  executor  for  a  term  of 
years  for  the  payment  of  debts. 

4.  Things  annexed  to  the  freehold,  or  to  any  building  for  the 
purpose  of  trade  or  manufacture,  and  not  fixed  into  the  wall  of 
a  house  so  as  to  be  essential  to  its  support. 

5.  The  crops  growing  on  the  land  of  the  deceased  at  the  time 
of  his  death. 

6.  Every  kind  of  produce  raised  annually  by  labor  and  culd- 
yation,   except   growing   grass   and    fruft   ungathered. 

7.  Rent  reserved  to  the  decensed  which  had  accrued  at  the 
time  of  his  dpath. 

8.  Debts  secured  by  mortgages,  bonds,  notes  or  bills;  aecoants, 
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money,  and  bank   bills,   or  other  circulating  medium,  things  in 
action,  and  stock  in  any  corporation  or  joint-stock  association. 

9.  Goods,  wares,  merchandise,  utensils,  furniture,  cattle,  pro- 
risions.  moneys  unpaid  on  contracts  for  the  sale  of  lands,  and 
every  other  species  of  personal  property  not  hereinafter  excepted. 
Things  annexed  to  the  freehold,  or  to  a  building,  shall  not  go  to 
the  executor,  but  shall  descend  with  the  freehold  to  the  heirs  or 
devisees,  except  such  fixtures  as  are  mentioned  in  the  fourth  sub- 
division of  this  section.  The  right  of  an  heir  to  any  property, 
not  enumerated  in  this  section,  which  by  the  common  law  would 
descend  to  him,  is  not  impaired  by  the  general  terms  of  this 
section. 

Former  I  2712,  as  amended  by  L.  1803,  cb.  686,  renninbend  by  L.  1014, 
cb.  443,  Id  pffect  Sept.   1,   1014. 

Original  Source. —  Inserted  by  amendment  of  1803  as  a  snbatitnte  tot 
B.  S.,  pt  2,   cb.  6,   tit.  %  li  6-8. 

9  2673.  [Added,  1&14.]  AMets|  debt  due  from  •zee«tor 
to  testator;  effect  of  dischmrare  by  'vrill. 

The  naming  of  a  person  executor  in  a  will  does  not  operate  as 

a  discharge  or  bequest  of  any  just  claim  due  or  to  become  doe 

which  the  testator  had  against  him;   but  it  must  be  included 

among  the  credits  and  effects  of  the  deceased  in  the  inventory, 

and  the  executor  shall  be  liable  for  the  same  as  for  so  much 

money  in  his  hands  at  the  time  the  debt  or  demand  becomes  due, 

and  he  must  apply  and  distribute  the  same  in  the  payment  of 

debts  and  legacies,  and  among  the '  next  of  kin  as  part  of  the 

personal  property  of  the  deceased.     The  dischar^  or  bequest  in 

a  will  of  a  debt  or  demand  of  the  testator  against  an  executor 

named  therein*  or  against  any  other  person,  is  not  valid  as  against 

the  creditors  ot  the  deceased;  but  must  be  construed  only  as  a 

specific  bequest  of  such  debt  or  demand;  and  the  amount  thereof 

must  be  included  in  the  inventory  and,  if  necessary,  be  applied 

in  the  payment  of  his  debts;  and  if  not  necessary  for  that  purpose, 

must  be  paid  in  the  same  manner  and  proportion  as  other  specific 

Jegacies. 

Added  by  L.  1014,  cb.  443,  In  effect  Sept.  1,  1014. 

S   2674.    [Am'd,  1881,  1893,  1914.]     Apportttfnment  of  rents* 
aanvitiea  and  dividends. 
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All  rents  reserved  on  any  lease  made  after  June  seventh,  eigh- 
teen  hundred  and  seventy-five,  and  all  annuities,  dividends  and 
other  payments  of  every  description  made  payable  or  becoming 
due  at  fixed  periods  under  any  instrument  executed  after  such 
date,  or,  being  a  last  will  and  testament  that  takes  effect  after 
such   date,   shall   be   apportioned   so   that  on  the  death   of  any 
person    interested    in    such   rents,    annuities,    dividends    or   other 
ifuc^   payments,  or  in  the  estate  or  fund  from  or  in  respect  to 
which   the  same  issues  or  is  derived,   or  on  the  determination 
by     any    other    means,  of    the    interest    of    any    such    person, 
he,    or  his  executors,*  administrators  or  assigns,  shall  be  entitled 
ro    a    proportion   of   such   rents,    annuities,    dividends   and    other 
[>ay men ts,  according  to  the  time  which  shall  have  elapsed  from 
he  eommenccment  or  last  period  of  payment  thereof,  as  the  case 
iin.v    be,  including  the  day  of  the  death  of  such  person,  or  of  the 
U^termiuation  of  his  or  her  interest,  after  making  allowance  and 
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deductions  on  account  of  charges  on  such  rents,  annuities,  diTi- 
dends  and  other  payments.     Every  such  person  or  his  executors, 
administrators  or  assigns  shall  have  the  same  remedies  at  law 
and   in   equity   for   recovering   such   apportioned   parts  of  such 
rents,   annuities,   dividends   and  other   payments,   when   the  en- 
tire amount  of  which  such  apportioned  parts  form  part,  becomes 
due  and  payable  and  not  before,  as  he  or  they  would  have  had 
for  recovering  and  obtaining  such  entire  rents,   annuities,  divi- 
dends and  other  payments,  if  entitled  thereto;  but  the  persons 
liable  to  pay  rents  reserved  by  any  lease  or  demise,  or  the  real 
property   comprised   therein   shall   not   be   resorted   to   for  sudi 
apportioned   parts,   but  the   entire  rents   of   which    such   appor^ 
(ioned  parts  form  parts,  must  be  collected  and  recovered  by  the 
person  or  persons  who,  but  for  this  section,  or  chapter  fiv«  hun- 
dred and  forty-two  of  the  laws  of  eighteen  hundred  and  seventy- 
five,  would  have  been  entitled  to  the  entire  rents;  and  such  por- 
tions shall  be  recoverable  from   such  person  or  persons  by  the 
parties  entitled  to  the   same   under  this   section.     This   section 
shall  not  apply  to  any  case  in  which  it  shall  be  expressly  stipu- 
lated that  no  apportionment  be  made,  or.  to  any  sums  made  pay- 
able in  policies  of  insurance  of  any  description. 

Former  i  2720,  as  amended  by  L.  1881.  ch.  535,  and  L.  1893,  ch.  (KM. 
amended  and  renumbered  by  L.   1914,   oh;  443.   In  effect  Sept.   1,   1914. 

Original  Source. —  Inserted  by  the  amendment  of  1893  aa  a  substitute  for 
U  1875,   ch.  542,   |i   1-3. 

§  267B.  [Am'd,  1883,  1803,  1014.]  ProceediBflr  to  discover 
property  fvithheld. 

An  executor  or  administrator  may  present  to  the^  surros:ate*s 
court  from  which  letters  were  issued  to  him,  a  petition  setting 
forth  ou  knowledge,  or  information  and  belief,  any  facts  tending 
to  show  that  money  or  other  personal  property  which  should  be 
delivered  to  the  petitioner,  or  included  in  an  inventory  or  ap- 
praisal, is  in  the  possession,  under  the  control  or  within  the 
knowledge  or  information  of  a  person  who  withholds  the  same 
from  him;  or  w^ho  refuses  to  impart  knowledge  or  information 
he  may  have  concerning  the  same,  or  to  disclose  any  other  fact 
which  will  aid  such  executor  or  administrator  in  makinf^  dis- 
covery of  such  property,  and  praying  an  inquiry  respecting  it, 
and  that  the  respondent  may  be  ordered  to  attend  the  inquiry 
and  be  examined  accordingly,  and  to  deliver  the  property  if  in  his 
control.  The  petition  may  be  accompanied  by  an  affidavit  or 
other  written  evidence,  tending  to  support  the  allegations  thereof. 
If  the  surrogate  is  satisfied,  on  the  papers  so  presented,  that 
there  arc  reasonable  grounds  for  the  inquiry,  he  Inust  make  an 
order  accordingly,  which  may  be  made  returnable  forthwith,  or 
at  a  future  time  fixed  by  the  surrogate,  and  may  be  served  at 
any  time  before  the  hearing.  Service  thereof  must  be  made  by 
delivery  of  a  certified  copy  thereof  to  the  person  or  persons 
named  therein  and  the  payment,  or  tender,  to  each  of  the  sum 
required  by  law  to  bp  paid  or  tendered  to  a  witness  who  is  sub- 
poenaed to  attend  a  trial  in  surrogate's  court. 

Former  S  2707,  as  amended  hr  L.  1893,  ch.  686,  and  L.  1903,  ch.  536, 
amended  and  reuumbereci   by   L.    1!)14.    cU.   44o.    In  effect  Sept.   1.   1914. 

Original  Source. —  The  auicndmont  of  1893  consolidated  former  ff  27tMI  and 
2707  without  change.  Section  270A  wan  derived  from  L.  1870,  ch.  389.  f  7, 
and  I*.   1870,  ch.  394,  i  l.  In  part,  an<l  i  2707  inraa  new. 
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§  2670.   [Am*d,  1881,  1808,  190S,  19^4.]     Trlml  and  decree. 

If  the  person  directed  to  appear  submits  an  answer  denying 
any  knowledge  concerning,  or  possession  of,  any  property  which 
belonged  to  the  decedent  in  his  lifetime,  or  shall  make  default 
ID  answer,  he  shaU  be  sworn  to  answer  fruly  all  questions  put 
to  him  touching  the  inquiry  prayed  for  in  the  petition.  If  it 
Appears  that  the  petitioner  is  entitled  to  the  possession  of  the 
property,  the  decree  shall  direct  delivery  thereof  to  him.  If  such 
answer  alleges  title  to  or  the  right  to  possession  of  any  property 
involved  in  the  inquiry,  the  issue  raised  by  such  answer  shall  be 
heard  and  determined  and  a  decree  made  accordingly. 

Fonner  f  2710.  as  amended  by  L.  1881,  ch.  535;  L.  1893,  ch.  686.  and 
L.  11)03.  cb.  526.  amended  and  renumbered  by  L.  1D14,  ch.  443,  In  effect 
.Sept     1.    1»14. 

Original  Sonrce. —  Tbe  amendment  of  1893  consolidated  former  ||  2713  and 
2714.  Section  2713  was  derived  from  L.  1870.  cb.  349,  i  6,  and  {  2714 
from  I  5  of  that  act.    The  amendment  of  1903  superseded  the  former  section. 
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XRTICLB    SBCOlfD. 

Presenting  daims,  their  allowance,  rejection  a/nd  trial;  pa^ffMn^ 
of  debts f  legacies  and  expenses;  sales  of  real  estate  by  executon, 
administrators  with  the  will  annexed  and  testamentary  trustea 
under  power  contained  in  the  will;  deposit  of  money  and  securi- 
ties/ 

Sec.    2677.  Notice  to  creditors;  affidavit  of  claimant 

2678.  Effect  of  failure  to  present  claim  pursuant  to  notice. 

2679.  Determination   of   issues   arising   between   representatire  and  the 

estate;    suspension   of   statute   of   limitations   In   certain  oaMS. 

2680.  Effect   of  admission   and   allowance   of   claim   or  debt  by  rnve* 

sentatlTe. 

2681.  Rejected  claim  to  be  tried  on  judicial  aettlement;   llmitatloo  <tf 

action   by   creditor. 

2682.  Payment   of  debts. 

2683.  Surrogate   may   authorise   representatire    to   compromise,   or  com- 

pound,  or   nell   debt   or   claim. 

2684.  Sale  of  personal  property  for  payment  of  debts  or  legacies. 

2685.  Surrogate's  court  may  make  direction  as  to  the  Talue,  manner  uA 

time  of  sale  of  property. 

2686.  Proceeding  to  compel  payment  of  funeral  expenses. 

2687.  Proceeding  to  compel  payment  of  debt,  legacy  or  dtstrlbutlTe  sbare, 

or  delivery  of  property. 

2688.  Payment  of  legacies. 

2689.  Petition  to  compel  payment  of  legacy  or  delivery  of  propertj.  ^ 

cetera,  by  a  testamentary  trustee. 

2690.  Idem;  proceedings  upon  return  of  citation. 

2691.  Decree  for  payment  of  legacy,  et  cetera,  on  giving  security. 

2692.  Payment  of  expenses  incurred  by  representatiye. 
2696.  Power  and  duty  of  executor  before  probate. 

2694.  Power   to   sell,    mortgage  or  lease   real   estate  may   be  execntsd 

by  qualifying  executors. 

2695.  Administrators  with  the  will  annexed;  rights,  powers  and  dutleB. 

2696.  Power  to  sell,  mortgage  or  lease  real  estate  may  be  executed  by 

qualifying  trustees  or  successors. 

2697.  Conveyance  of  real  estate  by  executor  or  administrator  to  holder 

of  contract  of  sale  made  by  a  decedent. 

2698.  Surrogate  may  direct  as  to  custody,  where  coezecutors,  et  ceteft. 

disagree. 

2699.  Money  paid   into  court  and  securities  taken;   how  disposed  of. 

2700.  Deposit  of  securities  may  be  ordered  on  revocation  of  letters 

§  2677.    [Am'd,  1898,  1014.]      Notice  to  creditoraf  mfldavlt 
of  clmlmmnt. 

The  executor  or  administrator  at  any  time  after  the  grantiDS 
of  his  letters,  may  insert  a  notice  once  in  each  week  for  six 
months  in  such  newspaper  or  newspapers  printed  in  the  coantr 
as  the  surrogate  directs,  requiring  all  persons  having  daims 
against  the  deceased  to  exhibit  the  same,  with  the  Tonchers 
therefor,  to  him,  at  a  place  to  be  specified  in  the  notice,  at  of 
before  a  day  therein  named,  which  must  be  at  least  six  months 
from  the  day  of  the  first  publicntion  of  the  notice.  The  execntor 
or  administrator  may  require  satisfactory  vouchers  in  support 
of  any  claim  presented  and  the  affidavit  of  the  claimant  that  the 
claim  is  justly  due,  that  no  payments  have  been  made  tbereoOt 
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and  that  there  are  no  offsets  against  the  same  to  the  knowledge 
of  the  claimant.  , 

Former  i  2718,  as  ampnded  by  L.  1893,  ch.  686,  amended  and  rennmbercd 
br  L,.  1914.  eb.  443,  in  effect  Sept.   1.  1914. 

Original  Sooree.—  Ineerted  by  amendment  of  1898  as  a  sobatltnte  for 
R.  S.,   pt.  2,  ch.  6,  tit.  3,  ii  34-37,  39. 

f  2678.  [Added,  1914.]  BSfleet  of  fmilore  to  preaent  clalna 
parauant  to  noiiee. 

If  a  claim  against  a  deceased  person  be  not  presented  to  th(^ 
executor  or  administrator  within  six  months  fiom  the  first  pub-  ^ 
Hcation  of  the  notice  to  creditors,  or,  if  no  notice  be  published, 
within  one  year  from  the  date  of  issue  of  letters,  the  executor  or 
administrator  shall  not  be  chargeable  for  any  assets  or  moneys 
that  he  may  have  paid  in  satisfaction  of  any  lawful  claims,  or  of 
any  legacies,  or  in  making  distribution  to  the  next  of  kin  before 
such  claim  was  presented. 

Added  by  L.  1914,  ch.  443.  In  effect  Sept.  1,  1914. 

f  2670.  [Am'd,  1808,  180S,  1914.]  DetermtiiatloB  of  Imnies 
mrfatnar  betireen  representatlTe  and  thie  estate  |  aaspen- 
atom  of  statate  of  liaaltatioas  ta  eertala  casea. 

On  the  judicial  settlement  of  the  account  of  an  executor  or 
adnunlstrator,  he  may  prove  any  debt  owing  to  him  by  the  dece- 
dent.    Where  a  contest  arises  between  the  accounting  party  and 
any  of  the  other  parties,  respecting  property  alleged  to  belong  to 
the    estate,    but  to   which   the   accounting   party   lays   claim   in- 
diTidually;  or  respecting  a  debt  alleged  to  be  due  by  the  account- 
infr  party  to  the  decedent,  or  by  the  decedent  to  the  accounting 
party,   the   contest  must   be  tried   and   determined   in   the   same 
manner  as  any  other  issue  arising  in  the  surrogate's  court.    From 
the  death  of  the  decedent  until  the  first  judicial  settlement  of 
the    account  of  the   executor  or   administrator,   the   running  of 
the  statute  of  limitations  against  a  debt  due  from  the  decedent 
to   the  accounting  party,  or  any  other  cause  of  action  in  favor 
of   the  latter  against  the  decedent,  is  suspended,  unless  the  ac- 
counting party  was  appointed  on  the  revocation  of  former  letters 
isaned  to  another  person,  in  which  case  the  running  of  the  statute 
in    HO  suspended  from  the  grant  of  letters  to.  him  until  the  first 
judicial    settlement    of    his    account.      After    the    first    judicial 
settlement  of  the  account  of  an  executor  or  administrator,  the 
Htatute  of  limitations  begins  again  to  run   against  a  debt  due 
to    him  from  the  decedent,  or  any  other  cause  of  action  in  his 
f  AT'or  against  the  decedent. 

l^ormer  f  2781,  as  amended  by  L.    1893,   cb.    686.   and  L.    1898.   ch.   595, 
am^'oded  and  renumbered  by  L.   1014,  cb.  443,  in  effect  Sept.   1.   1914. 

Orf  Rlnal  Bonrce. —  Former  1 1  2730  and  2740  mnsolldated  by  tlio  amondmont 
of  ld98.  Section  2730  was  taken  from  R.  8..  pt.  2.  ch.  6,  tit.  3,  f  33,  and 
I^.  JfQ7,  ch.  460,  S  37.  Section  2740  was  taken  from  L.  1887,  ch.  460: 
sentence  added  by  Ij.   1868.  ch.  504. 

^    SeSO.    r  Added,    1014.1       Effect    of    admlaalon   and  allow- 
flaaa^^  of  elaina  or  debt  hy  representative* 

Whenever  upon  any  accounting  or  judicial  settlement  of  an 
ncooiint.  the  executor  or  administrator  admits  and  allows  a  claim 
^i'    clebt  against  the  deceaned,  other  than  his  own  claim,  or  has 

TOO 


r 


§  §  26S1-82  SURROGATES'  COURTS.  t-.  18,  t.  4,  a.  2 

theretofore  in  writing?  admitted  or  allowed  such  a  claim  or  debt 
the  validity  of  such  claim  or  debt  shall  be  thereby  established. 

When  such  a  claim  or  debt  has  been  so  admitted  or  allowed,  or 
a  judgment  a^^aiust  the  executor  or  administrator  has  been  ob- 
tained, whether  either  has  been  paid  or  not,  any  party  adversely 
affected  thereby  may  file  objections  thereto  and  may  show  that 
the  claim  or  debt  was  fraudulently  or  negligently  allowed,  or 
paid,  or  that  the  judgment  was  obtained  by  fraud,  negligence  or 
collusion.  If  the  surrogate  shall  sustain  the  objections  in  a  case 
where  the  claim  or  judgment  has  not  been  paid,  the  claim  shall 
be  deemed  to  be  rejected  by  the  accountant  at  the  time  of  such 
determination,  and  the  time  between  the  presentation  of  the 
claim,  or  the  commencement  of  the  action  where  the  claim  was 
not  presented,  and  the  time  of  suoh  determination  shall  not  be 
a  part  of  the  time  limited  in  this  act  for  commencing  an  action 
thereon. 

Added  by  L.   1914.   cb.  443,   In  eflfect  Sept.    1,   1914. 

i  SeSl.  [Added.  1914|  Am'd,  1015.1  Rejected  claim  to  be 
tried  on  iadlcial  aettleineiit.  Iflmltatlon  of  mctfton  hy 
creditor. 

If  the  executor  or  administrator  doubts  the  justice  or  validity 
of  any  claim  presented  to  him,  he  shall  serve  a  notice  in  writ- 
ing upon  the  claimant  that  he  rejects  said  claim,  or  some  part  of 
it,  which  he  specifies.  Unless  the  claimant  shall  commence 
an  action  for  the  recovery  thereof  against  the  executor  or  ad- 
ministrator within  three  months  after  the  rejection,  or,  if  no 
part  of  the  debt  is  then  due,  within  two  months  after  a  part 
thereof  becomes  due,  said  claimant,  and  all  the  persons  claim- 
ing under  him,  are  forever  barred  from  maintaining  such  action, 
and  in  such  case  said  claim  shall  be  tried  and  determined  upon 
the  judicial  settlement. 

Adde<1  by  L.  1914,  ch.  443.  am'd  by  L.  1915,  cb.  644,  in  effect  Sept  1. 
1915. 

(  2682.    [Am'd,  1803,  1914.]     Payment  of  debts. 

Every  executor  and  administrator  must  proceed  with  diligence 
to  pay  the  debts  of  the  deceased  according  to  the  following  order: 

1.  I)ebts  entitled  to  a  preference  under  the  laws  of  the  United 
States  and  the  state  of  New  York. 

2.  I'axes  assessed  on  property  of  the  deceased  previous  to  bis 
death. 

3.  Judgments  docketed,  and  decrees  entered  against  the  de- 
ceased according  to  the  priority  thereof  respectively. 

4.  All  recognizances,  bonds,  sealed  instruments,  notes,  bills  and 
unliquidated  demands  and  accounts. 

Preference  shall  not  be  given  in  the  payment  of  a  debt  over 
other  debts  of  the  same  class,  except  those  specified  in  the  third 
class.  A  debt  due  and  payable  shall  not  be  entitled  to  a  prefer- 
ence over  debts  not  due.     The  commencement  of  a  suit  for  tbe 
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recovery  of  a  debt  or  the  obtaining  a  judgment  thereon  against 
the  executor  or  administrator  shall  not  entitle  such -debt  to  pref- 
erence over  others  of  the  same  class.  Debts  not  due  may  be  paid 
according  to  the  class  to  which  they  belong,  after  deducting  a 
rebate  of  legal  interest  on  the  sum  paid  for  the  unexpired  term 
of  credit  without  interest.  An  executor  or  adnfinistrator  shall 
not  satisfy  his  own  debt  or  claim  out  of  the  property  of  the  de- 
ceased until  proved  to  and  aHowed  by  the  surrogate;  and  it  shall 
not  ha%'e  preference  over  others  of  the  same  class.  Preference 
may  be  given  by  the  surrogate  to  rents  due  or  accruing  on  leases 
held  by  the  testator  or  intestate  at  the  time  of  his  death,  ovdr 
debts  of  the  fourth  class,  if  it  appear  to  his  satisfaction  that 
such  preference  will  benefit  the  estate  of  the  testator  or  intestate. 

ForniiT  I  2719.  as  ampnded  bj  L.  1A93,  ch.  686,  amended  and  ronumberpd 
bj  L.   WU,   ch.  443.  In  effect  Sept.   1.   1014. 

Ortglnal  Source. —  Inserted  by  tbe  amendment  of  .1888  as  a  snbatttute  for 
R.  S..  pt.  2.  cb.  0,  tit.  3,  SI  27-30,  33,  and  U  1847,  cb.  80,  if  1,  2,  aa 
amended  by  L.  1883,  cb.  100. 

I  8688.  (Added,  1914.]  Disputed  or  vnaettled  del^t  or 
clclm  may  be  compromlaed,  compoiinded  or  sold. 

Upon  the  application  of  an  executor,  administrator,  guardian 
or  testamentary  trustee,  the  surrogate  may,  for  good  cause 
shown,  authorize  the  compromising  or  compounding  of  any  debt, 
claim  or  demand,  due  or  to  become  due,  which  it  is  necessary 
to  settle,  adjust  or  liquidate  in  connection  with  the  settlement 
of  an  estate  or  fund:  and  the  selling  at  public  auction,  on  such 
notice  as  the  surrogate  prescribes,  of  any  uncollectible,  stale  or 
doubtful  debt  or  claim  belonging  to  the  estate  or  fund;  but  any 
party  interested  in  the  final  settlement  may  show  on  such  settle- 
ment that  such  debt  or  claim  was  fraudulently  compromised  or 
compounded. 

Added  by  L.  1914,  ch.  443,  In  effect  Sept.  1.  1914. 

f   2084.    [Am>d,    1808,    1014.]       Sale    of    personal    property 
for  payment  of  debts  or  learacles. 

An  executor  or  administrator  may  sell  the  personal  property  of 
the  deceased  at  any  time  for  the  payment  of  debts,  or  legacies, 
or  for  making  distribution.  The  sale  may  be  public  or  private, 
and  may  be  on  credit  not  exceeding  one  year,  with  approved 
security.  Articles  not  necessary* bequeathed  must  not  be  sold 
until  the  residue  of  the  personal  estate  has  been  applied  to  the 
payment  of  debts. 

Kormer  |  2717.  an  amended  by  L.  1893.  ch.  686,  amended  and  renumbered 
by    I-.    1»14,   ch.  443,  In  effect  Sept.   1.  1914. 

OrifTlnal  Sonrce. —  Inaerted  by  the  amendment  of  1883  as  a  aubstitute  for 
n.    ».,    pt.  2,   ch.  6,   tit.  3,   H  26.  26, 


§  22085.  {Added,  1914.1  Svrroarate**  court  may  make 
direction  as  to  the  Tainey  manner  and  time  of  sale  of 
I»roi»«rty. 

W'henever  the  assets  of  an  estate  consist  of  real  property 
whi<"h  an  executor  is  authorized  to  sell,  or  of  personal  property 
which ^  it  is  necessary  or  proper  to  sell,  and  the  value  of  the 
ftame   is  uncertain  or  is  dependent  upon  the  time  and  manner  of 

*  8*)  In  orlg-lnal. 
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• 
sale  thereof,  the  executor  or  administrator  may  apply  hy  petition 
to  the  surrogate  having  jurisdiction  of  the  settlement  of  the 
estate,  for  advice  and  direction  as  to  the  propriety,  price,  manner 
and  time  of  sale  thereof.  If  the  surrogate,  in  his  discretion, 
entertains  the  application,  notice  of  such  application  shall  be 
given  to  all  persons  interested  or  to  such  persons  as  the  surro- 
gate by  order  directs  to  have  notice,  in  such  manner  as  the 
surrogate  shall  prescribe.  The  surrogate  shall  inquire  into  the 
facts  and  circumstances  and  may  hear  the  opinions  of  witnessies 
as  to  the  value  of  such  property  and  as  to  the  best  manner  and 
time  of  sale  thereof,  and  may  give  such  advice  and  direction 
as  shall  seem  to  him  for  the  best  interest  of  the  parties.  A 
substantial  compliance  with  the  authorization  so  given  shall  re- 
lieve the  said  executor  or  administrator  from  any  charge  or  ob- 
jection that  the  said  estate  or  persons  interested  suffered  a  loss 
on  account  of  the  time  or  manner  of  sale  or  the  price  realiied. 

Added  by  L.  1014,  ch.  443,  in  effect  Sept.  1,  1914. 

I  2686.    [Added,  i014.]     Proeeedlnfl:  to  compel  payment  of 
funeral  ezpensea. 

Every  executor  or  administrator  shall  pay,  out  of  the  first 
moneys  received,  the  reasonable  funeral  expenses  of  decedent* 
and  the  same  shall  be  preferred  to  all  debts  and  claims  against 
the  deceased.  If  the  same  be  not  paid  within  sixty  days  after 
the  grant  of  letters  testamentary  or  of  administration,  the  person 
having  a  claim  for  such  funeral  expenses  may  present  to  the 
surrogate's  court  a  petition  praying  that  the  executor  or  admin- 
istrator may  be  cited  to  show  cause  why  he  should  not  be  re- 
quired to  make  such  payment.  If  upon  the  return  of  the  citation 
it  shall  appear  that  the  executor  or  administrator  has  received 
moneys  belonging  to  the  estate  which  are  applicable  to  the  paj- 
ment  of  the  claims  for  funeral  expenses,  and  that  the  executor 
or  administrator  admits  the  validity  of  the  claim  or  claims  and 
the  reasonableness  of  the  amount  thereof,  the  surrogate  shall 
make  an  ordor  directing  the  payment  of  the  same,  or  of  such 
part  thereof  as  he  may  specify,  within  ten  days  thereafter.  If 
the  executor  or  administrator  files  an  answer  setting  forth  the 
facts,  and  therein  disputes  the  validity  of  the  claim  or  claims, 
or  the  reasonableness  of  the  amounts  thereof,  the  surrogate  shall 
direct  that  the  claim  or  claims  so  disputed  be  heard  upon  the 
judicial  settlement  of  the  accounts  of  such  executor  or  ndmin's- 
trator.  If  it  shall  appear  that  no  money  has  come  into  the 
hands  of  the  executor  or  administrator  the  proceeding  shall  be 
dismissed  without  costs  and  without  prejudice  to  a  further  ap* 
plication  or  applications  showing  that  since  such  dismiissal  the 
executor  or  administrator  has  received  money  belonging  to  the 
estate.  At  an>  time  after  three  months  from  the  date  of  the 
former  order,  if  no  answer  was' filed  disiiuting  such  claim,  a 
further  application  may  be  made  by  petition  stating  the  facts 
upon  which  the  belief  of  the  petitioner  that  there  are  moneys  in 
the  hands  of  such  executor  or  administrator  applicable  to  the 
payment  of  his  claim,  is  based.  Upon  such  further  application 
the  issuance  of  the  citation  shall  be  in  the  discretion  of  the 
surrogate.  If  upon  any  accounting  it  shall  appear  that  an 
executor  or  administrator  has  failed  to  pay  a  claim  for  funeral 
expenses,,  the  amount  of  which  has  been  fixed  and  determined 
by  the  surrogate,  as  above  set  forth,  or  upon  such  acconntingt 
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he  shall  not  be  allowed  for  the  payment  of  any  debt  or  di^im 
against  the  decedent  until  said  claim  has  been  discharged  in 
full;  but  such  claim  shall  not  be  paid  before  expenses  of  ad- 
ministration are  paid. 

Added  by  L.  1914,  cb.  443.  In  effect  Sept.  1,  1914. 

I  2687.  [Adde4f  1914$  am'd,  1918.]  Pr€»c«edtns  to  eompel 
payment  of  debt,  legraey  or  dtatribntlTe  slftare,  or  delivery 
of  property. 

Where  the  executor  or  administrator  has  not  begun  the  pub- 
lication of  the  notice  to  creditors  to  present  their  claims,  and 
three  months  have  elapsed  since  the  probate  of  the  will  or  grant 
of  letters  of  administration,  or  where  such  publication  has  been 
,  completed,  any  creditor  of  the  deceased  having  a  claim  which 
'  has  not  been  rejected,  or  any  person  entitled  to  a  specific  bequest, 
or  to  a  legacy  or  other  pecuniary  provision  under  a  will  or  to  a 
distributive  share  of  an  estate,  may  present  to  the  surrogate's 
court  a  petition  setting  forth  the  facts  and  praying  that  the 
executor  or  administrator  be  cited  to  show  cause  why  he  should 
not  pay  said  claim  or  pay  'or  satisfy  such  bequest,  legacy  or 
distributive  share. 

Upon  the  return  of  such  citation  the  executor  or  administrator 
may  reject  such  claim,  or  show  good  and  sufficient  cause  why  he 
should  not  pay  such  claim,  or  pay  or  satisfy  such  bequest,  legacy 
or  distributive  share  in  whole  or  in  part. 

The  surrogate  may  dismiss  such  petition,  or  direct  immediate 
payment  or  satisfaction  thereof  in  whole  or  in  part,  or  upon  re- 
ceiving a  bond  as  provided  in  section  2688  of  this  chapter. 

Added  by  L.  1914,  ch.  443;  am'd  by  L.  1918,  cb.  121.  In  effect  Apr.  3. 
1018. 

i    2088.    [Am'd,  1898,  1914.]      Payment  of  learacies. 

No  legacy  shall  be  paid  by  an  executor,  or  administrator  with 
the    will  annexed,   before  the   completion   of   the  publication  of 
notice  to   creditors   if  such   notice  be  published,   or  if   none  be 
published  before  the  expiration   of  one  year  from   the   time  of 
granting  letters  testamentary  or  of  administration,  unless  directed 
by  the  will  or  by  a  decree  on  an  accounting  to  be  sooner  paid. 
Bequests  of  specific  articles  of   proi)erty,   other   than  securities 
representing  money,  may  be  delivered  at  any  time  in  the  discre- 
tion of  the  executor.     Whenever  a  legacy  is  directed  by  the  will 
to  be  80f)ner  paid,  or  specific  property  is  bequeathed,  the  executor 
or  administrator  may  require  a  bond,  with  two  sufficient  8ureties,\ 
conditioned,  that  if  debts  against  the  deceased  duly  appear,  and 
there  are  not  other  assets  to  pay  the  same«  and  no  other  assets 
sufilcient  to  pay  other  legacies,  then  the  legatees  will  refund  the 
lefrac.v   so  paid,  or  the  value  of  the  articles  so  delivered,   with 
interest   thereon  or  such  ratable  portion  thereof  with  the  other 
ieijtttees,   as  may  be  necessary  for  the  payment  of  such   debts,  . 
and    the  proportional  parts  of  such  other  legacies,   if   there   be 
any*   ^^^  ^^  costs  and  charges  incurred  by  reason  of  the  pay- 
luent  to   such  legatee,   and   that  if  the  will,   under  which  such 
legacy   ia  paid,  be  denied   probate  on  appeal   or  otherwise  that 
sneli  legatee  will  refund  the  whole  of  such  legacy,  with  interest, 
to    the  executor  or  administrator  entitled  thereto. 

Former  5  2721,  as  amended  by  L.   1S03,  ch.   686.  amended  and  renumbered 
bv    J>     1914,   ch.  448,  in  effect  Sept.  1.   1914. 

ryrislntil  Source.  —  Inserted  by  the  amendment  of  1893  as  a  sabstitate  for 
tL^B.,  Pt.  2.  ch.  6,  tit.  3.  SS  48^5. 
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§  2988.  [Am'd,  1914]  Petition  to  compel  pmyment  of 
learacy  or  delivery  of  property,  etc.,  by  a  teatamentary 
traiitee. 

Where  a  person  is  entitled,  by  the  terms  of  the  will,  to  the 
puyment  of  money,  or  the  delivery  of  personal  property,  by  a 
testamentary  trustee,  he  may  present  to  the  surrogate's  court  a 
petition,  setting  forth  the  facts  which  entitle  him  to  the  pay- 
ment or  delivers',  and  praying  for  a  decree,  directing  payment 
or  delivery  accordingly;  and  that  the  testamentary  trustee  and 
all  other  persons  whose  rights  or  interests  would  be  affected  by 
the  decree  may  be  cited  to  show  cause,  why  such  a  decree  should 
not  be  made.  If  the  petitioner  is  so  entitled,  only  upon  the 
happening  of  a  contingency,  or  after  the  expiration  of  a  certain 
time,  he  must  show  in  his  petition,  that  his  right  to  the  money 
or  other  property  has  become  absolute. 

Former   1   2804,    amended   and    renumbered  by  L.    1914,    ch.   44S,    In  effect 
S«M>t.    1,   lin4. 
Original  Sourre. —  New. 

§  2<I90.  [Am'd,  ll»14.]  Id.;  probeedinflTs  upon  return  of 
citation. 

Upon  the  return  of  a  citation,  issued  as  prescribed  in  the  last 
section,  the  surrogate  must  hear  the  allegations  and  proofs  of 
the  parties,  and  must  make  such  a  decree  in  the  premises,  as 
justice  requires.  In  a  proper  case,  the  decree  may  require  the 
testamentary  trustee,  who  is  unable  to  deliver  personal  property 
to  which   the  petitioner  is  entitled,  to  pay  the  value  thereof. 

Former    I    280o,    amended   and    renumbered   by   L.    1914,    ch     -M.').   lo  e£Fcct 
Sopt.    1.    U>14. 
Original  Source. —  New. 

S  2691 .  [Ani'd,  1H93,  1914.  J  Decree  for  advance  paymeat 
off  learacy,  et   cetera,  ou  srlvlna:  security. 

Whenever  a  person  who  will  be  entitled  to  the  payment  or  sat- 
isfaction of  any  testamentary  provision,  or  distributive  share, 
is  in  actual  need  of  the  same  or  of  some  part  thereof  for  his 
supi)ort  or  education,  he  may  present  to  the  surrogate's  court 
his  petition  setting  forth  the  facts,  and  thereupon,  in  the  dis- 
cretion of  the  surrogate,  a  citation  may  issue  to  the  executor, 
administrator  or  testamentary  trustee  to  show  cause  why  the 
prayer  of  the  petition  should  not  be  granted.  If  it  appears  on 
the  return  of  the  citation,  that  the  amount  of  money  and  the 
value  of  the  other  property  in  the  hands  of  the  respondent  ap- 
plicable to  the  payment  of  debts,  legacies  and  expenses,  exceeds, 
by  at  least  one-third  the  amount  of  all  known  debts  and  claims 
against  the  estate,  of  all  legacies  which  are  entitled  to  priority 
over  the  petitioner's  claim,  and  of  all  legacies  or  distributive 
shares  of  the  same  class;  and  that  the  payment  or  satisfaction  of 
any  testamentary  provision  or  distributive  share,  or  some  part 
thereof,  is  necessary  for  the  support  or  education  of  the  peti- 
tioner, whether  adult  or  infant,  or  of  his  family,  the  surrogate 
may,  in  his  discretion,  make  a  decree  directing  payment  or  satis- 
faction accordingly,  on  the  filing  of  a  bond,  as  provided  in  section 
2688  of  this  title. 

Former  |  2723.  aH  uniendtMl  by  L.  1893,  ch.  686,  amendiMl  and  renumber^ 
by   L.    1914.   eh.   44.},   in  effect  Sept.   1,   1914.         , 

Orljjlnal  Source. —  Formerly  §  2719,  which  waa  dcrlTed  from  U.  8.,  pt.  2, 
ch.  0,   tit.  3,   fl  82,  83. 
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§  2692.  fAd^Fed,  1014.]  Payment  of  ex]»en«e«  fncarred.by 
represen  tat  lT-«. 

An  executor,  administrator,  guardian  or  testamentary  trustee 
may  pay  from  the  funds  or  estate  in  his  hands,  from  time  to 
time,  a«  shall  be  necessary,  his  legal  and  proper  expenses  -of 
administratjon  necessarily  incurred  by  him.  including  the  rea- 
sonable expense  of  obtaining  and  continuing  his  bond  and  the 
reasonable  counsel  fees  necessarily  incurred  in  the  administration 
of  the  estate.  •  Such  expenses  and  disbursements  shall  be  set 
forth  in  his  account  when  filed,  and  settled  by  the  surrogate. 

Added  by  L.   1914,   ch.   443,    In  effect  Sept.   1,   1914. 

8  2093.    [Added,  1014.]      Povrer  and   duty  of  «xeevtor  be- 
fore   probate. 

An  executor  named  in  a  will  has  no  pOwer  to  dispose  of  any 
part  of  the  estate  of  the  testator  before  letters  testamentary 
are  granted,  except  to  pay  funeral  charges,  nor  to  interfere  with 
such  estate  in  any  manner  further  than  is  necessary  for  its 
preservation. 

Added  by  L.   1914,  cli.  443.   In  effect  Sept.   1,  1914.  * 

I  2094.    [Added,  1014.)      i>ower  to  sell,  mortfrafre  or  lease 
real  estate  may  be  execated  by  qaallfylnar  executors. 

Where  any  power  to  sell,  mortgage  or  lease  real  estate  or- any 
interest  therein,  is  given  to  executors  as  such,  or  as  trustees,  or 
as  executors  and  trustees,  and  any  of  such  persons  named  as 
executors .  shall  neglect  to  qualify,  then  all  .sales,  mortgages  and 
leases  under  said  power  made  by  tte  executors  who  shall  qualify 
shall  be  equally  valid  as  if  the  other  executors  or  trustees  had 
joined  in  such  sale. 

Added  by  L.   1914,  cb.  443,   in  effect  Sept.  1,  1914. 

I   2095.    [Added,  1914.1      Administrators  witb  tbe  ^111  an- 
aexed;  rlRbts,  pov^ers  and  duties. 

Where  letters  of  administration  with  the  will  annexed  are 
granted,  the  will  of  the  deceased  shall  be  observed  and  per- 
formed; and  the  administrators  with  such  will  have  the  rights 
and  powers,  and  are  subject  to  the  same  duties,  as  if  they  had 
been  named  as  executors  in  the  will. 

Where  power  to  mortgage,  lease  or  sell  real  estate  is  given 
by  a  will  to  an  executor  or  trustee,  an  administrator  with  the 
\v!U  annexed  or  a  successor  trustee  may  execute  such  power  in 
any  case  where  the  original*  executor  or  trustee  could  execute  the 
same,  imless  contrary  to  the  express  provisions  of  the  will. 

Added  by  L.   1914,  ch.  443,   in  effect  Sept.   1,  1914. 

§  8696.  [Added,  1914.]  Po^ver  to  sell,  mortfcaKe  or  lease 
r^Al  estate  may  be  executed  by  aaallfytnflT  trustees  or  suc- 
eea««rs. 

Where  any  power  to  sell,  mortgage  or  lease  real  estate  or  any 
interest  therein,  are*  given  to  trustees,  and  any  of  such  persons 
named  as  trustees  shall  neglect  to  qualify,  then  all  sales,  mort- 
iraiarc-.s  and  leases  under  said  power  made  by  the  trustee  or  trustees 

■  •  ^k)  in  original. 
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who  shall  qualify  shall  be  eqaally  valid  as  if  the  other  trustecB 
had  joined  in  such  sale.  Where  a  successor  trustee  has  been 
appointed  by  the  court,  or  is  named  in  a  will,  he  shall  have  the 
same  power  as  to  such  real  estate  as  the  trustee  or  trustees  had 
who  were  named  in  the  will,  unless  the  exercise  of  such  power 
would  be  contrary  to  the  express  provision  of  the  will. 

Added  by  L.   1014,  ch.  448,  In  effect  Sept  1,  1914. 

§  2697.  [Added,  1914.]  Con-veymnee  of  re«l  property  1^ 
executor  or  admlnlatrator  to  holder  of  contract  of  sale 
made    by   a    decedent. 

.  Whore  a  decedent  dies  seized  of  lands  after  he  has  made  t 
contract  for  the  conveyance  thereof,  his  executor  or  administrator 
may  make  a  deed  reciting  said  contract  and  conveying  the  said 
lands.  The  executor  or  administrator,  or  the  vendee,  his  heiis 
or  assigns,  may  file  a  petition  praying  for  the  confirmation  of  the 
act  of  the  executor  or  administrator  in  delivering  the  deed,  or 
for  a  decree  that  the  same  be  made  and  delivered  or  the  executor 
or  administrator  may  prav  for  the  like  relief  in  a  petition  for 
the  judicial  settlement  of  his  account.  In  either  case,  a  citatloo 
shall  issue  to  all  persons  interested,  and  the  court  shall  make 
such  decree  as  justice  requires.  A  deed  delivered  pursuant  to 
this  section,  upon  its  confirmation  by  such  decree,  shall  be 
effectual  to  convey  all  the  right,  title  and  interest  in  the  said 
lands  which  the  decedent  had  at  his  death. 

Added  by  L.  1014,  cb.  443,  In  effect  Sept.  1,  1914. 

I  2e98.  [Am'd,  1014.]  Snrroflrate  may  direct  as  to  ens- 
tody,  Tvhere  co-execntorsy  etc.,  disagree. 

Where  two  or  more  co-executors  or  co-administrators  disagree, 
respecting  the  custody  of  money  or  other  property  of  the  estate; 
or  two  or  more  testamentary  trustees,  or  guardians  of  the  prop- 
erty disagree,  respecting  the  custody  of  money  or  other  property, 
belonging  to  a  fund  or  an  estate  which  is  committed  to  their 
joint  charge;  the  surrogate  may,  upon  the  petition  of  either 
of  them,  or  of  a  creditor  or  person  interested  in  the  estate, 
and  proof,  by  affidavit,  of  the  facts,  make  an  order,  reQuiring 
them  to  show  cause,  why  the  surrogate  should  not  give  directions 
in  the  premises.  Upon  the  return  of  the  order,  the  surrogate 
may,  in  his  discretion  make  an  order,  directing  that  any  property 
of  the  estate  or  fund  be  deposited  in  a  safe  place,  in  the  joint 
custody  of  the  executors,  administrators,  guardians,  or  teeta- 
mentary  trustees,  as  the  case  requires,  or  subject  to  their  joint 
order;  or  that  the  money  of  the  estate  be  deposited  in  a  specified 
safe  bank  or  trust  company,  to  their  joint  credit,  and  to  be  drawn 
out  upon  their  joint  order. 

Former  I   2802,   amended  and   rennmbered  by   L.   1014,   cb.   443,  In  effect 
Sept.   1,   1914. 
Orl^nal  Source. —  Mew. 

S  2689.    [Am*d,  1882,  1908,  1909,  1914.]      Money  paid  Ut« 
oonrt  and  aecnrltles  taken  |  hovr  disposed  of. 

Where  a  statute  requires  the  payment  of  money  into,  or  the 
deposit  of  a  security  with  the  surrogate's  court,  or  the  deposit  of 
ft  security  for  the  payment  of  money  with  the  surrogate,  the 
same  must  be  paid  to  or  deposited  with  the  county  treasurer  •t 
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the  county  or  to  the  chamberlain  of  a  city,  to  the  credit  of  the 
beneficiary,  or  of  tlie  estate,  or  of  the  special  proceeding;  unless 
the  statute  contains  special  directions  for  another  disposition 
thereof.  Each  security  so  deposited  with  the  county  treasurer 
or  cliamberlain  must  be  held  and  disposed  of  by  him,  subject  to 
the  direction  of  the  surrogate's  court;  except  that  he  must,  unless 
otherwise  so  directed,  collect  the  principal  and  interest  secured 
thereby.  All  money  collected  by  or  paid  to  the  county  treasurer, 
or  chamberlain  as  prescribed  by  this  section,  must  b^  held,  mau- 
aged,  inyested  and  disposed  of  by  him,  in  like  manner  as  money 
paid  into  the  sapreme  court  in  an  action  pending  therein.  The 
regulations  contained  in  the  general  rules  of  practice  as  specified 
in  subdivision  8  of  section  4  of  the  State  Finance  I/aw..  and  the 
provisions  of  title  third,  of  chapter  eighth  of  this  act,  apply  to 
money  paid  to  and  securities  deposited  with  the  county  treas- 
urer, or  chamberlain  as  prescribed  in  this  section;  except  that 
the  surrogate's  court  exercises,  with  respect  thereto,  or  with 
respect  to  a  security,  in  which  any  of  the  money  has  been  in- 
vested, or  upon  which  it  has  been  loaned,  the  power  and  authority 
conferred  upon  the  supreme  court  by  section  747  of  this  act. 

Former  |  2587,  as  amended  by  L.  1888.  ch.  889;  L.  1908,  ch.  188,  and 
L.  1900,  du.  8,  240,  amended  and  renambered  by  L.  1914,  cb.  448,  In  effect 
Sept.    1,    1914. 

Orlglnsl  Souroe. —  New. 

i  2700.  [Added,  1914,]  Deposit  off  seewttles  mar  1^ 
ordered  on  rev^oeation  of  letters. 

When,  upon  the  revocation  of  the  letters  of  an  executor,  ad- 
ministrator or  guardian,  or  the  removal  of  a  testamentary  trustee, 
a  decree  shall  be  made  in  which  such  executor,  administrator, 
j^ardian  or  testamentary  trustee  is  personally  charged  with  or 
directed  to  pay  a  sum  of  money  upon  a  finding  that  he  has  made 
an  unlawful  investment  or  disposition  of  the  estate  or  fund  in  his 
bands,  and  the  security  or  other  instrument  by  which  such  in- 
vestment or  disposition  is  evidenced,  or  the  property  in  the  pur- 
chase of  which  such  investment  or  disposition  has  been  made, 
fihall  not  be  a  part  of  the  assets  which  his  successor  may  be 
legrally  required  to  receive,  the  decree  shall  direct  that  such 
necnrity  or  other  iustrument,  or  such  property,  if  practicably 
capable  of  delivery  under  such  direction,  be  forthwith  deposited 
with  a  safe  deposit  company,  authorized  by  law  to  do  business 
as  such,  in  such  manner  as  to  prevent  the  withdrawal  of  the 
same  except  upon  the  order  of  the  surrogate. 

Added  by  L.  1914,  cb.  448.  In  effect  Sept.  1,  1914. 
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ARTICLE  THIRD. 

i  pplying  rents  <md  the  proceeds  of  mortgage,  lea4te  or  sale  of  real 
estate  to, the  payment  of  debts,  funeral  and  administrati€}H  ex- 
penses,  and  charges  upon  real  estate;  sale  for  distrihutifin  and 
conveyance  in  confirmation  of  title. 

Sec.    2701.  When   renbi  of  real  estate  may  be  applied  in   the  aame   manner 
as  proceeds   of   mortgage,   lease   or   sale. 
2702.  What   property   subject   to  disposition   for   the   payment   of   dobts, 

funeral  and  administration  expenses. 
2708.  For  what  purposes  real  property  is  subject  to  disposition. 

2704.  Sale  to  be  refnsml  if  bond  be  glTon. 

2705.  When  and  how  real  property  may  be  mortipased,  leased  or  noU. 
270G.  Trial    and    determination    of    claima    and    expenses;    atatnte    of 

limitations. 

2707.  Order  to  mortKAffe,  lease  or  sell. 

2708.  Duty   of   executor  or   admlnlatrator  to   execute  order   after    ttltag 

bond. 

2709.  Order  to  be  executed  and  report  made. 

2710.  Execution   of  order  not  affected  by  death,   et  cetera. 

2711.  Rxecut:i4i  of  the  order;  decree  of  Judicial  settlement;  conreymnce 

to  heirs.  ^ 

2712.  Allowance  on  bid  to  creditor  pnrchastng.      * 

271.3.  ProTision    for    payment    of    undetermined    claims    and    d«*btH    not 
yet   due. 

2714.  When  conveyance  .not  to  affect  purchaser  or  mortgagee  fr»Bi  h<*lr 

et  cetera. 

2715.  Effect  of  conveyance  of  decedent's  interest  nnder  contract. 

2716.  Presumption    where    records    have    been    removed. 

2717.  RlKht  of  life  tenant  to  be  considered  In   sale. 

2718.  Restitution   from   assets   sulisequently   discovered. 

S  2701.    [Added.  1014.]     IVhen  rent*  of  real  uropertr  B^ar 
be  received  by  the  executor  or  admlnlatrator. 

An  executor  or  adminiBtrator  may  present  a  petition  to  the 
ani'iognte'8  court  praying  for  leave  to  enter  into  possession  of 
real  property  left  by  his  decedent  and  to  manage  and  control  the 
saniP  and  rcceiye  the  rents  thereof.  If  from  such  petition  it 
shall  appear  that  a  mortgage,  lease  or  sale  of  such  real  property 
will  be  necessary  unless  the  purposes  specified  in  section  270;i 
of  Ihis  title  be  otherwise  fulfilled,  a  citation  shall  issue  to  all 
known  persons  within  the  state  of  New  York  who  have  the  legal 
title  to  such  real  estate  by  descent  or  devise  to  show  cause  why 
the  prayer  of  the  petition  should  not  be  granted.  Upon  the 
return  of  the  citation  the  surrogate  may,  in  his  discretion^  icrant 
the  prayer  of  such  petition  upon  such  terms  and  conditioDR  as 
justice  shall  require.  The  net  rents  so  collected  shall  be  held 
by  the  executor  or  administrator  and  be  brought  into  c-ouri 
upon  the  judicial  settlement  of  the  account  of  such  executor  or 
administrator  and  there  disposed  of  as  provided  in  section  2711 
nf  this  title  for  the  disposition  of  proceeds  of  mortgage,  lease 
or  sale  of  real  estate. 

.\dded  by  L.    1914,  ch.  443,   in  effect  Sept.   1,   1914, 
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§  2702.  [Added,  1014;  am'd,  1017,  1018.1  Real  property 
•vbject  to  disposition,  for  tlie  satisfaction  of  cliarflres 
ssalnst  the  same  and  for  distrlbntion.  The  real  property, 
or  interest  in  real  property,  of  which  a  decedent  died  seized, 
may  be  disposed  of  as  prescribed  in  this  title;  except  where  it  is 
exempted  from  levy  and  sale  by  virtue  of  an  execution  as  pre- 
scribed in  title  second  of  chapter  thirteen  of  this  act.  or  where  it 
can  be  disposed  of  under  a  valid  power  contained  in  a  will  for 
the  purpose  of  which  the  same  might  be  disposed  of  under  this 
title. 

But  no  such  property,  or  interest  in  property,  shall  be  mort- 
gaged, leased  or  sold  under  an  order  in  surrogate's  court  to  satisfy 
any  claim,  debt  or  demand,  unless  the  proceeding  therefor,  or 
the  proceeding  in  which  such  relief  is  asked,  shall  have  been 
commenced  within  eighteen  months  from  the  date  when  letters 
first  issued  to  an  executor  or  administrator,  provided,  however, 
that  in  the  event  of  the  death  or  removal  of  an  executor  or  ad- 
ministrator during  the  pendency  of  the  proceeding,  the  time  be- 
tween the  commencement  of  said  proceeding  and  the  commence- 
ment of  a  new  proceeding  by  or  against  his  successor  in  office 
shall  not  be  deemed  a  part  of  the  time  limited  herein. 

Added  by  L.  1914.  oh.  443;  am*d  by  L.  1917.  cb.  684;  L.  1918.  ch.  317. 
in   effect  Sept.   1.    1918. 

9  2703.  [Added,  1014.1  For  vrbat  purposes  real  property 
is  snbject  to  disposition. 

The  real  property  specified  in  section  2702  of  this  title  may  be 
mortgaged,  leased  or  sold  for  any  or  all  of  the  following  pur- 
poses: 

1.  For  the  payment  of  the  debts  of  the  decedent,  including 
judgment  or  other  liens,  excepting  mortgage  liens,  existing 
thereon  at  the  time  of  his  death. 

2.  For  the  payment  of  his  funeral  expenses,  including  therein 
suitable  church  or  other  services,  a  burial  lot  and  a  headstone 
erected  thereon. 

3.  For  the  payment  of  the  reasonable  expenses  of  administra- 
tion as  allowed  by  the  surrogate. 

4.  Fbr  the  payment  of  any  transfer  tax  assessed  upon  the 
transfer  of  such  property. 

5.  For  the  payment  of  any  debt  or  legacy  charged  thereupon. 
No  mortgage,  lease  or  sale  shall  be  ordered  for  the  purpose  of 

any    of   the   foregoing   payments,    if  there   be   personal    property 
applicable  to  the  full  payment  and  discharge  thereof. 

Such  real  property  may  also  be  sold: 

t>.  For  the  paj^nient  and  distribution  of  their  respective  shares 
to  the  parties  entitled  thereto,  where  any  or  all  of  said  parties 
^re  infants,  proven  or  adjudged  incompetents,  absentees,  or  per- 
hohh  unknown,  whenever  in  his  discretion  the  surrogate  may  so 
direct. 

Added  by  L.  1914,  eh.  443.  In  effect  Seixt.  1.  1914. 

f  S704.  [Am'd,  1886,  1804,  1004,  1014.]  Sale  to  be  refused 
jf    1»<»iid   be  flpiven. 

An  order  empowering  an  executor  or  administrator  to  mort- 
gBg^*  lease  or  sell  shall  not  be  granted  if  any  of  the  persons 
interested  in  the  estate  or  property  execute  and  fiU*  in  the  surro- 
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gate's  office  a  bond  in  such  sum  and  with  such  sureties  as  the 
surrogate  directs  and  approves,  conditioned  to  pay  all  the  charges 
against  the  same  proved  and  allowed  so  far  as  the  goods,  chat- 
tels, rights  aud  credits  of  the  deceased  are  iusufflcient  therefor, 
within  such  time  as  the  surrogate  may  direct.  Bxcept  that  in  a 
proper  case  the  real  estate  may  be  sold  for  the  purpose  of  dis- 
tribution of  the  proceeds  as  provided  in  subdivision  six  of  sec- 
tion 2703,  notwithstanding  the  giving  of  such  bond. 

Former  f  2766.  as  amended  by  L.  1885.  ch.  213;  L.  1884,  ch.  736.  tnd 
L.  1904,  eh.  750.  amended  end  renumbered  by  L.  1914.  ch.  443,  In  effect 
Sept.  1,   1914. 

Orljrlnal  Source. —  New. 

§  270ff.  [Addedy  ldl4$  am'd,  1018.]  HThen  and  bow  resl 
property  may  be  mortsased^  leased  or  sold. 

At  any  time  after  his  appointment  and  qualification  an  ex- 
ecutor or  administrator  may  apply  for  an  order  to  mortga^t 
lease  or  sell  the  real  property  of  the  decedent  for  any  of  the  pur- 
poses specified  in  section  twenty-seven  hundred  and  three  of  this 
act  by  presenting  a  verified  petition  setting  forth  facts  show- 
ing that  the  personal  property  left  by  the  deceased  is  insufficient 
for  the  payment  of  the  just  demands  and  charges  against  the 
same,  which  petition  shall  contain  a  schedule  of  the  funeral  ex- 
penses and  claims  presented  to  and  allowed  by  him,  and  upon 
presentation  thereof  a  citation  shall  issue  to,  and  be  served  upon 
all  persons  interested  in  the  real  estate  of  such  decedent,  or  in 
auy  question  raised  with  reference  to  the  mortgage,  lease  or  sale 
thereof;  and  upon  a  judicial  settlement  of  the  accounts  of  an 
executor  or  administrator,  any  party  to  the  proceeding  may 
allege  and  show  by  proof  such  facts  and  circumstances  as  are 
required  to  give  the  court  jurisdiction  to  order  the  mortgage, 
lease  or  sale  of  the  real  property  left  by  the  deceased  for  any  of 
the  reasons  specified  in  section  twenty-sseven  hundred  and  three. 
The  petition  presented  by  the  executor  or  administrator  as  above 
provided,  or  the  petition  and  account  filed  in  the  proceeding  for 
judicial  settlement  shall  be  sufficient  proof  of  the  facts  therein 
stated  unless  an  issue  is  raised  as  to  any  of  such  statements. 
If  any  person  interested  in  such  real  estate,  or  in  any  question 
raised  with  reference  to  the  mortgage,  lease  or  sale  thereof,  is 
not  a  party  to  such  judicial  settlement,  the  surrogate,  before  pro- 
ceeding further  shall  cause  such  person  to  be  brought  in  by  sup- 
plemental citation. 

Added  by  L.  1914,  ch.  443;  am'd  by  L.  1918,  ch.  317.  In  effect  Seprt.  1.  1918. 

S  2706.  [Added,  1914f  am'd,  1918.]  Trial  and  determlaa* 
tlon  of  claims  and  ezpenaes;  statvte  of  limitations.     If  any 

claim,  demand,  charge,  or  expense  set  forth  in  such  petition  pre- 
sented prior  to  an  application  for  judicial  settlement,  or  set  forth 
in  the  account  or  presented  on  the  judicial  settlement  is  objected 
to  by  any  party  to  the  proceeding  whose  interest  will  be  affected 
by  its  allowance  or  disallowance,  such  claim,  demand,  charge  or 
expense  shall  be  determined,  notwithstanding  Its  admission  or 
allowance  by  the  executor  or  administrator.  Where  a  defense 
arises  under  the  statute  of  limitations  a?«  to  a  claim  so  admitted 
or  allowed  the  said  claim  shall  be  deemed  to  be  rejected  by  the 
executor  or  administrator  at  the  time  of  such  objection,  and  the 
time  between  the  presentation  of  the  claim,  or  the  commencement 
of  au  action  where  the  claim  was  not  presented,  and  the  time  m 
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such  objection  shall  not  be  a  part  of  the  time  limited  in  this  act 
for  commencing  an  action  thereon. 

A  judgment  recovered  against  the  executor  or  administrator 
upon  a  claim  against  decedent  shall  be  prima  facie  evidence  and 
proof  of  the  claim  against  the  real  property  of  decedent,  and  the 
burden  of  disproving  such  judgment  or  of  proving  that  the  claim 
upon  which  it  was  rendered  is  invalid,  or  tnat  the  judgment  was 
obtained  by  collusion,  shall  be  upon  the  party  disputing  or  object- 
ing to  the  same. 
Added  bj  L.  1914.  ch.  443;  am'd  by  L.  1918.  eta.  817,  in  effect  Seprt.  1.  1918. 

i  2707.  [Am'd,  1804,  UHl,  1914.]  Order  to  mortgmgef 
leAse   or   sell. 

If  it  shall  appear  that  it  is  a  proper  case  for  the  disposition 
of  the  decedent's  real  estate,  as  provided  in  this  title,  on  account 
of  deficiency  of  personal  estate,  the  surrogate  shall  make  an 
order  reciting  the  determination  made,  the  amount  and  general 
nature  of  the  various  claims  and  demands  which  have  been 
admitted  or  proved,  a  description  of  the  property  to  be  disposed 
of,  and  directing  the  executor  or  admmistrator  to  mortgage, 
lease  or  sell  the  whole  or  such  part  of  the  real  property  or 
interest  therein,  as  the  surrogate  therein  directs. 

If  it  appears  "^hat  one  or  more  distinct  parcels  of  which  the 
decedent  died  seized  has  been  devised  by  him  or  sold  by  his 
heirs  the  decree  must  provide  that  the  several  distinct  parcels  be 
sold  in  the  following  order: 

1.  Pronerty  which  descended  to  the  decedent's  heirs  and  which 
has  not  been  sold  by  them. 

2.  Property  so  descended  which  has  been  sold  by  them. 

3.  Property  which  has  been  devised  which  has  not  been  sold 
by  the  devisee. 

4.  Property  so  devised  which  has  been  sold  by  the  devisee. 
Where  an  order  is  made  directing  the  sale  of  the  property,  or 

interest,  for  distribution  only,  the  order  shall  fix  and  determine 
the  rights  and  interests  of  the  respective  parties  therein,  and  if 
a  person  entitled  to  an  estate  or  interest  in  the  property  sold  is 
made  a  party  as  a  person  unknown,  the  court  must  provide  for 
the  protection  of  his  rights,  as  far  es  may  be,  as  if  he  were 
kDOwn  and  had  appeared. 

The  proceeds  of  the  sale  of  any  real  property  sold  by  judg- 
ment of  another  court,  which  airects  said  proceeds  to  be  paid 
into  the  surrogate's  court  subject  to  its  order,  may  be  directed 
by  «uch  order  of  the  surrogate  to  be  paid  to  the  executor  or 
administrator  to  be  brought  into  the  account  on  such  judicial 
settlement  and  disposed  of  in  accordance  with  the  decree  made 
thereupon. 

.A^fter  making  the  order  for  mortgage,  lease  or  sale,  the  surro- 
grate  shall  adjourn  the  judicial  settlement  to  await  the  proceed- 
ing»  taken  under  the  order. 

FormPT  i  27r)7,  m  amended  by  U  1904,  ch.  750.  and  L.  1911.  eh.  4.^'5. 
amended  and  renumbered  by  L.   1914.  ch.  44.^.  In  effect  Sept.  1.  1914. 

Original  Source. —  Superseded  by  amendment  of  1904.  Formerly  part  of 
if    2T00-27e3 

§  2706.  [Am'd,  1804,  10O4,  1014.1  Duty  of  cxeeufor  or  ad- 
xnmvalatrator  to   execute  order  after  llllnff  bond. 

Before  proceeding  to  execute  the  order  directing  that  property 
be  tnortgaged,  leased  or  sold  the  executor  or  adrainistrntor  must 
first    execute  and  file  with  the  surrogate  his  bond,  with  two  or 
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more  sureties,  to  the  people  of  the  state  in  a  penalty  fixed  bj 
the  surrogate,  conditioned  for  the  faithful  performance  of  the 
duties  impoeed  upon  the  principal  by  the  order  and  for  tbe 
accounting  by  the  principal  for  all  moneys  received  by  hioi 
whenever  he  is  required  so  to  do  by  a  court  of  competent  juris- 
diction; unless  the  order  directs  that  the  proccHjds  of  sale  or 
mortgage  be  paid  by  the  purchaser  or  .mortgagee  to  a  bank  or 
trust  company  to  the  credit  of  the  executor  or  administrator, 
subject  to  the  further  order  of  the  court. 

Former  |  2758,  un  amended  bj  L.  1S94,  cli.  7:i5.  and  L.  UHH.  cb.  VA 
amended  and  renumbered  by  L.  1914,  cli.  448.  in  eflTect  Sept.   1.   1914. 

OrlKlnal  Soarce.—  R.  S..  pt.  2.  eh.  0.  tit.  4.  {  Vi.  All  of  tbis  sectioD  tv 
changed  by  the  amendment  of  1904.  Formerly  contained.  In  part,  in  li  276J. 
2766. 

.9  27U9.  [Added,  1»14.1  Order  to  be  executed  and  report 
made. 

The  executor  or  administrator  shall  thereupon  execute  the 
order,  subject  to  the  approval  of  the  court,  and  make  a  report 
of  his  proceedings  thereunder.  The  surrogate  may  confinn  or 
reject  the  mortgage,  lease  or  sale,  extend  tne  order  to  other  par- 
cels, or  require  a  re-execution  of  the  order  upon  such  terms  and 
on  such  conditions  as  he  may  direct,  and  he  may  relieve  a  pur- 
chaser from  his  purchase  in  a  case  where  he  might  be  so  relieved 
in  the  supreme  court,  on  such  terms  as  justice  shall  require. 
Added  by  I..  1914,  eh.  443,  in  effect  Sept.  1.  1914. 

fi  2710.  [Am'd,  1886,  1»04,  1914.]  Bxeeution  of  order  aot 
affected  by  death,  et  cetera. 

The  d€»ath,  removal,  or  disqualification,  before  the  completi? 
execution  of  the  order,  of  all  the  executors  or  administrators 
does  not  suspend  or  affect  the  execution  thereof;  but  the  succes- 
sor of  the  person  who  has  died,  been  removed,  or  become  dis- 
qualified, must  proceed  to  complete  all  unfinished  matters,  as 
his  predecessors  might  have  completed  the  same;  and  he  mast 
give  such  security  for  the  due  performance  of  his  duties  as  the 
surrogate   prescribes. 

Former  f  2760.  aR  amended  by  I..  188r>.  ch.  213.  and  I-  1904.  cb.  triO. 
amended  and  renumbere<l  by  L.   1914.  ch.  443.   In  effect  Sept.   1.   1914. 

Original  Source. —  The  amendment  of  1904  inserted  former  I  2770  for  tU* 
section,   which  was  derived  from   L.   IS.'iO,  ch.   162. 

§  2711.  [Added,  1911,  am'd,  1017.1  Rzecntion  of  the  order; 
decree  of  Judfcfal   •ettlement;  conveyance   to   helm. 

When  the  order  has  been  fully  executed,  the  executor  ur 
administrator  shall  file,  on  or  before  the  adjourned  day  of  the 
judicial  settlement,  a  supplemental  account  setting  forth  his  pro- 
ceedings under  the  order,  the  amount  of  the  proceeds  of  th«' 
sale,  and  his  expenses  incurred  thereunder.  The  surrogate  shall 
thereupon  continue  and  complete  such  judicial  settlement  and 
make  such  a  disposition  of  the  funds  in  the  hands  of  the  execntor 
or  administrator  as  justice  shall  require;  except  that  no  decn* 
of  distribution  or  disposition  of  the  proceeds  shall  be  made  in  « 
proceeding  commenced  within  six  months  from  the  grant  of  let- 
ters, until  the  time  for  the  presentaxion  of  claims  as  fixed^  by 
n  notice  duly  published  has  expired,  or  one  year  has  expired  sine? 
letters  were  first  is.«ued,  and  until  all  known  creditors  and  per 
sons  interested  who  are  not  parties  to  the  proceedings  have 
lieen  brought  in  <ir  hnvt*  appeared. 
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Where  it  is  not  necessary  or  advantageous  to  mortgage,  lease 
or  sell  the  real  property  of  the  deceaBed  or  of  the  estate,  the 
parties  interested  may  prove  upon  any  such  judicial  settlement 
who  are  the  real  and  true  owners  of  any  property  devised  by 
said  will,  or  who  are  the  only  heirs-at-law  of  said  deceased  and 
entitled  to  succeed  to  his  real  estate,  and  thereupon  such  decree 
or  judicial  settlement  may  establish  the  rights  and  interests  of 
the  said  parties  and  direct  a  conveyance  to  tnem  by  such  executor 
or  administrator  according  to  their  respective  rights,  in  confirma- 
tion of  their  title  thereto. 

Added  by  L.  1914,  cb.  443;  am'd  by  L.  1017.  ch.  684.  in  effect  S«pt.  1.  1917. 

S   2T12.    [Am'd,   1894,    1904.    1914.]"     Allowance    on    bid   to 
creditor  pnreliaiilns. 

If,  upon  a  sale  for  any  purpose  other  than  the  distribution  of 
the  proceeds  to  the  parties  entitled  thereto,  a  creditor  of  the  de- 
cedent becomes  the  purchaser  of  any  of  the  decedent's  real  prop- 
erty, the  surrogate  may,  upon  his  application,  direct  the  amount 
of  his  claim  to  be  allowed,  in  the  first  instance,  upon  the  pur- 
chase price:  and  such  purchaser  shall  only  be  required  to  pay 
the  balance  at  the  time  of  the  sale.     But,  in  case  the  proceeds 
of  the   decedent's   real   property   shall   be   insufficient   to   satisfy 
the    cost  and    expenses    of    administration    and    the    debts    and 
funeral  expenses  of  the  decedent,   the  purchasing  creditor  shall 
be    allowed   and    credited,    upon    the   judicial    settlement    of   the 
accounts  of  the  executor  or  administrator,  only  the  amount   he 
may   be  entitled   to  receive   upon   his  claim   and  shall  then  pay 
the    difference   between   the   amount   originally   allowed   and    the 
amount   he  is  entitled   to   receive.,     In   case   any   purchaser  has 
credit  on  his  bid    as  aforesaid,  no  deed  shall  be  delivered  to  him 
until  the  judicial  settlement  of  the  accounts  of  the  executor  or 
administrator  nor   until   he   shall   have   imid   the   entire   amount 
required  under  the  provisions  of  this  section. 

Former    {   2764,    an   amended    by   L.    1894,    ch.    73.'>.    and   L.    1904.    ch.   750. 
amended  and  rennmbered  by  L.   1914.  ch.  44.3.   iu  effect  Sept.   1.   1914. 
Original  Scarce.  —  New.     Entirely  cbanised  by  amendment  of  1904. 

§   2713.    [Added,  1914.]      Provlnlon    for  payment   of   nnde- 
teraalned  elalima  and  debts  not  yet  due. 

if  any  claim  remains  undetermined  at  the  making  of  the  decree, 
or  any  debt  is  not  yet  due  and  the  party  holding  the  same  does 
not  con.sent  to  its  present  payment,  the  decree  shall  direct  that 
sufficient  funds  be  retained  by  the  executor  or  administrator  to 
meet  any  such  claim  or  demand  when  determined,  or  when  pay- 
able, and  provide  for  the  distribution  of  any  surplus  of  the 
amount    so    retained. 

Added  by  L.   1914,  ch.  443.  In  effect  8ept.  1,   1914. 

§    2T14.     [Am'd,    1914.1      'Wlien    conveyance    not    to    affect 
j»iBireliaser  or  mortflrafTce  from  heir,  etc. 

A  conveyance  of  real  property,  made  pursuant  to  this  title. 
doei9  not  affect,  in  any  way,  the  title  of  a  purchaser  or  mort- 
^n%R<^*  in  good  faith  and  for  value,  from  an  heir  or  devisee  of  the 
decedent,  unless  letters  testamentary  or  letters  of  administrn- 
tion.  upon  the  estate  of  the  decedent,  were  granted,  by  a  surro- 
jrate's  court  having  jurisdiction  to  grant  them,  upon  a  petition 
til €* refer,  presented  within  two  years  after  his  death. 

former    f   2777,    Amended   and   renumbered   by   I^    1914.    ch.    443.    In   effect 
Ser>t.   1,   1914. 

OrlfTlnaT  Source.— L.  1M9.  ch.  »4n.     9  1.   ns  nmendert  h\  L.   1873.   ch.  211. 

723 


^ 


§§  2715-17  SURROGATES'  COURTS.         c.  18,  t.  4,  a.  8 

fi  2716.  [Am'd,  191i4.l  Bffect  of  conTeraniie  of  deeedeat*! 
Interest  under   contract. 

A  conveyance  of  the  decedent's  interest  in  all  the  real  prop- 
erty, held  by  him  under  a  contract  for  the  purchase  thereof, 
operates  as  an  assignment  of  the  contract  to  the  purchaser;  and 
vests  in  him,  his  heirs  and  assigns,  all  the  right,  title  and  interest 
of  all  the  persons  entitled,  at  the  time  of  the  sale,  in  and  to  the 
decedent's  interest  in  the  real  property. 

A  conveyance  of  the  decedent's  interest  in  a  part  only  of  the 
real  property,  held  under  such  contract,  transfers  to  the  par- 
chaser  all  the  decedent's  right,  title  and  interest  m  and  to  the 
part  so  sold;  and  all  rights,  which  would  be  acquired  thereto, 
by  the  executor  or  administrator,  or  by  any  person  entitled,  at 
the  time  of  the  sale,  to  the  interest  of  the  decedent  therein,  by 
perfecting  the  title  to  the  property  contracted  for,  pursuant  to 
the  contract.  Upon  fully  complying  with  the  contract,  the  pnr- 
chaser  has  the  same  right  to  enforce  performance  thereof,  with 
respect  to  the  part  conveyed  to  him;  and  the  executor  or  admin- 
istrator, or  his  assignee,  has  the  same  right  to  enforce  perform- 
ance, with  respect  to  the  residue,  as  the  decedent  would  hare 
had,  if  he  were  living.  Any  title  acquired  by  the  executor  or 
administrator,  or  his  assignee,  with  respect  to  the  part  not  sold, 
must  be  held  in  trust  for  the  use  of  the  persons  entitled  to  the 
decedent's  interest;  subject  to  the  dower  of  the  widow,  if  any. 

Former  f|  2782  and  2783.  amended  and  reaombered  by  L.  1014.  ch.  441 
In  efToct  Sept.   1.   1014. 

Original  Source  of  {  2782.^-  R.  8.,  pt.  2.  cb.  6.  tit.  4.  f  eo.  Section  27n 
was  derived  from  R.  S.,  pt.  2.  cb.  6.  tit.  4.   H  74.  70. 

S  2716.  [Am'dy  1914.]  Presnmptlon  vrhere  records  knve 
been  removed. 

Where  the  records  of  the  surrogate's  court  have  been  hereto- 
fore, or  are  hereafter  removed  from  one  place  to  another,  in 
either  the  same  or  another  county  or  the  records  of  such  pro- 
ceeding have  been  lost  or  destroyed  and  twenty -five  years  hare 
elapsed  after  a  sale  or  other  disposition  of  real  property,  or  of  an 
interest  in  real  property,  as  prescribed  in  this  title,  the  due  ap- 
pointment of  a  guardian  for  each  infant  party  to  the  special  pro- 
ceeding must  be  presumed,  and  can  be  disproved  only  by  affirma- 
tive record  evidence  to  the  contrary. 

Former    |   2785.   amended   and  renumbered   by   L.    1014,   cb.   443.   In  elTert 
Sept.  1,  1014. 
Original   Sooroe.— L.  1850.  cb.  82,   ii   1-4:  L.   1860.   cb.  280;  U,   1872.  cb. 

02:   L.  1878,  cb.   120. 

9  2717.  [Am'd,  1904,  1905,  1914.]  Rlflrltt  of  life  tenaat 
to  be  considered  In  sale. 

Where  any  party  to  the  proceeding  has  an  existing  or  inchoate 
right  of  dower,  or  where  any  party  to  the  proceeding  has  a 
tenancy  by  curtesy,  or  an  estate  for  life  or  for  years  in  the  real 
estate  directed  to  be  sold,  the  court  must  determine  whether 
the  interests  of  all  the  parties  will  be  better  protected,  or  a 
more  advantageous  sale  can  be  made  of  such  real  estate  by 
including  the  sale  of  such  right  or  interest;  and  if  the  court  shall 
so  determine  there  may  be  included  in  the  order  a  direction  that 
such  right  or  interest  be  solu:  ana  the  purcha.ser,  his  heirs  and 
assigns,  shall  hold  the  property  free  and  discharged  from  any 
claim  by  virtue  of  that  right.  The  regulations  and  provisions  of 
article  two  title  one  o.  chapter  fouWeen  of  this  act,  prescrib- 
ing the  rules  of  practice  in  relation  to  the  right  of  dower,  curtesy 

784 


^ 


c.  18,  t.  4,  a.  3  PAYMKXT  OF  DEBTS.  §  2718 

and  estatps  for  life,  or  for  joars  In  nctions  for  the  partition  of 
real  estate,  so  far  as  the  same  may  be  applieable,  shall  govern 
and  control  the  disposition  of  moneys  realized  on  such  sale 
wnich  shall  belong  to  the  owner  of  said  right  <»f  dower,  or  tenant 
for  life,  or  for  years. 

Fonner  i  2800,  an  repealed  by  L.   IIKW,  ch.   750.  and   iDKertcd  by  li.   1905. 
ch.  430.   amended   and   renumbered   by   L.    1D14,   ch.   443.   lu   i«ffcct   Hept.    1. 

1914. 

S  2718.  [Am'dt  1«04,  1904,  1014.1  Reatltntlon  from 
aimetM   svbi»eq neatly   discovered. 

Where  a  decree  has  been  made  for  the  appUeation  of  the 
proceeds  of  real  property  as  prescribed  in  this  title,  and  assets, 
which  .should  have  been  applied  thereto,  are  afterward  dis- 
covered: or,  for  any  other  reason,  money  or  other  personal  |)rop- 
erty  of  the  decedent,  which  should  have  been  applied  thereto, 
afterward  comes  to  the  hands  of  the  executor,  a<lministrator, 
legatee  or  next  of  kin,  the  heir,  devisee,  or  other  person  ag- 
grieved miiy  maintain  an  action  to  procure  reimbursement  there- 
froui. 

Former   I   2801,    as   amended   by   L.    1894.    ch.    735.    and  L.    1U04.    ch.    750, 
amended  and  renumbered  by  L.   lf>14,  ch.  44:>.   in  effect  Sept.    1.   191  i. 
Orif^nal   Source. —  New. 
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TITLE  V. 

Accounting  and  judicial  settlement;  effect  and  contents  of 
decree  on  judicial  settlement;  costs,  their  amount,  allomaoi 
and  payment;  fees  of  appraisers,  referees,  Jurors  and  wit- 
nesses; commis^ons  and  allowances;  appeals,  how  and  to 
\»hat  court  taken;  undertakings  and  stay  of  execution; 
pi'obate  of  heirship;  definitions  and  application  of  otlwr 
sections. 

Article     I.  Accounting  by  recording  Kcttlement  or  filing  account;  intermedkit'. 
coiupulwury     and     vuluntary    Judicial     BettlemenL       Decree   to 
payment  and  distribution  and  delivery  of  prrperty. 
II.  CoHt8  in  8|M'oial  procefMllngin,  when  and  how  iMyable;   security  f<* 
contH.      C<>ni|)onKation   of    api'clal    guardian,    fees   of    apprabm 
referees,    Jurora    and    witnexs.      Commissions    and    oamiwnMtha 
of  executory,   administrators,   guardians  and  teatamentary  tn» 
tees. 
III.  App(*al.    when,    how   and    to   what   court  taken,   and   power  of  a^ 
pellate   court.      Uqdertaklng  to  perfect   appeal  and   stay  execv 
tlon. 
IV.  Probate  of   lielrHhlp.     Deflnltiona,    and  application  o(  other  wet 
tions  to  thla  chapter. 


article:  first. 

Accounting  "by  recording  settlement  or  filing  account;  inter 
mediate,  compulsory  and  voluntary  judicial  settlement ;  drcrre 
for  payment  and  distribution  and  delivery  of  property. 

See.    2710.  Recording   instruments   K(>ttling   estates   in   part   or   in    whole. 

2720.  Judicial    settlement    where    recorery    has    been    had    In    n(*gligaoi 

action. 

2721.  Filing  intermediate  a(M.>tnint  voluntarily  or  by  order. 

2722.  Proce«»dings  where  account  Is  filed  pursuant  to  order. 

2723.  Voluntary   IntcrmtMliatc   Judicial   settlrmcnt   of   the  accounts  of  u 

executor,    administrator,    guardian    or    t>*Ktamentary    trustee. 

2724.  Compulsory    intermediate    Judicial    settlement    of    the    accountt  (4 

a  guardian  or  testamentary  trustee. 

2725.  Accounting  by  executor,  et  cetera,  of  dectmsed  executor*,  tt  cetrt*. 

2726.  When  surrogate's  court  may  require  Judicial  settlement  of  accorat 

2727.  Compulsory   Judicial   settlement:    wh«j   may    petition. 

2728.  Compulsory    Judicial    settlement;    citation;    order  to  accomit  tad 

proceedings   thereon. 

2720.  Voluntary   Judicial   settlement. 

2730.  Voluntary    Judicial    settlement;    citation. 

2731.  Procee<Ungs   on   return   of   citation. 

2732.  Affidavit   to   account. 

2733.  Accounting  for  profit  and  loss. 

2734.  Property    of   an   estate   or   trust   to   be   delirered  opon  ctdtr  of 

the   court. 

2735.  Decree  for  payment  and  digtrlbption. 

2736.  Idem;  when  specific  property  may  be  deliTer«d. 

2737.  Idem ;   when  money  may  be  retained. 
273f<.  Adjustment  of  advancements. 
2730.  Idem;  share  of  infant. 

2740.  Legacy,    et    cetera,    to   unknown    person    to    be    paid    Into 

treasury. 

2741.  When   legacy,   et  cetera,   to  be  paid   to  county  treasurtr. 

2742.  Effect  of  Judicial  settlement   of  account;   decree. 
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i  arie.    [Added,  1900,  iei4].     Recording  Inatrameiits  set* 
tllnip  accounta  in  part  or  in   whole. 

There  may  be  recorded  in  the  surrogate's  office  any  instrument 
i<ettling  an  account  in  whole  or  in  part,  executed  by  one  or  more 
executors,  administrators,  testamentary  trustees,  or  guardians, 
and  one  or  more  legatees,  deyisees,  distributees,  creditors  or 
wards  who  have  attained  full  age.  Every  such  instrument  to 
be  recorded  shall  bV  acknowledged,  or  proved,  and  duly  certified; 
and  the  record  thereof,  or  a  certified  copy  of  such  record,  shall 
be  presumptive  evidence  of  the  contents  of  such  instrument  and 
its  due  execution. 

Former  |  2302.  as  repealckl  by  L.   1884,  ch.  5S0,  and  Inserted  by  L.  1906, 
ch.  350,  amended  and  reaambered  by  L.  1914,  ch.  448,  in  effect  Sept.l,   1914. 

S  2T20.    [Added,  1914.]      Jndieial  aett lenient  where  recov- 
ery  iuui  been  lind  In  neslisrence  action. 

Where  limited  letters  testamentary  or  of  administration  have 
been  granted   for  the  prosecution  of  a  cause  of   action,   and  a 
judgment  or  compromise  thereof  has  been  obtained  and  the  pro- 
ceeds are  ready  to  be  paid  over;  aud  where  such  recovery  is  not 
a  part  of  the  estate  of  the  deceased  but  goes  by  special  provision 
ot  law  to  designated  persons  or  classes  of  persons;  such  executor 
or  administrator  may  at  any  time  file  a  petition  for  the  judicial 
settlement  of  his  account  relating  to  such   fund,  and  upon  the 
return  of  a  citation  or  upon  the  waiver  of  all  the  parties  iuter- 
este<l.  if  of  full  age  and  competent,  the  surrogate  may  take  and 
settle  such  account,  and  direct  payment  to  the  parties  entitled 
according  to  their  respective  rights  and  ifiterests;  and  upon  filing 
receipts  for  such  payments  the  party  paying  the  money  and  such 
executor  or  administrator  shall  be  discharged  from   all  further 
liability  as  to  such  cause  of  action  and  9uch  fund.     Where  such 
recovery    has   been    had    and    the    amount   thereof   paid    to    the 
executor  or  administrator,  he  may  in  like  manner  have  a  judicial 
settlement   of  his  account  relating  to  such  fund,   at  any    time. 
And  a  decree  made  discharging  him  from  further  liability  con- 
cerning the  same. 

Added  by  L.   1914,  ch.  443,  in  effect  Sept.  1.  1914. 

f   2721.     [Added,     1914.]        Filing     intermediate     aeeonnt 
▼olnntarily   or  by  order. 

An  executor,  administrator,  guardian  or  testamentary  trustee 
may  at  any  time  voluntarily  file  in  the  surrogate's  office  an  inter- 
mediate account,  and  the  vouchers  in  support  of  the  same.  He 
may  be  required  to  file  such  account  at  any  time,  in  the  discre- 
tion of  the  surrogate,  by  an  order  made  upon  the  petition  of  any 
p<*rson  interested,  or  by  direction  of  the  surrogate.  He  may  be 
required  to  attend  and  be  examined  under  oath  touching'  his 
receipts  and  disbursements  or  touching  any  other  matter  relating 
to  his  administration  of  the  estate,  or  fund,  and  in  the  case  of 
an  executor  or  administrator  as  to  any  act  done  by  him  under 
ocjlor  of  his  letters,  or  after  decedent's  death  and  before  letters 
-were  issued,  or  touching  any  personal  property  ow'ned  or  held 
Ijy    decedent  at  the  time  of  his  death. 

•Added  b7  U  1914,  ch.  443,  In  effect  Sept.  1,  1914.     See  former  |  2725. 
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I  2722.  [Added,  1914.]  Proeeedlnss  where  aceovat  !■ 
filed  pursuant  to  order. 

On  the  return  of  the  order*  where  one  is  made  as  prescribed 
in  the  foregoing  section  of  this  article,  if  the  respondent  fftOs 
either  to  file  his  account,  appear,  or  to  show  good  cause  to  the 
<'outrary,  or  to  present  in  a  proper  case,  a  petition  as  prescribed 
in  sectiDU  2729,  an  order  must  be  made,  directing  him  to  account 
within  8ucb  a  time,  nnj  in  such  a  manner  as  the  surrogate  pre- 
scribes, and  to  attend,  from  time  to  time,  before  the  surrogate, 
for  that  purp<»se.  If  it  appears  that  the  account  can  be  then 
judkially  si'ttled  a  supplemental  citation  may  be  issued  directe*! 
to  the  persons  who  must  be  cited  on  a  petition  for  a  judicial 
settUmieut  of  his  account.  The  pendency  of  a  proceeding  against 
the  respondent  to  compel  him  to  account  does  not  preclude  him 
from  presentiftg  a  petition  as  presoril>ed  in  section  2729.  If  such 
petition  is  presented  at  or  before  the  return  day  of  the  order, 
the  citation  issued  thereon  need  not  be  directed  to  petitioner  in 
the  special  proceeding  pending  against  him  and  the  two  pro- 
ceedings must  be  consolidated.  When  such  account  is  filed  in 
connei'tion  with  a  proceeding  then  pending  any  party  may  con- 
test the  account  as  to  any  matter  afiFecting  his  Interest,  and 
the  decree  or  other  determination  made  shall  go  to  the  extent 
only  of  determining  the  question  or  Questions  necessary  to  be 
decided  in  order  to  grant  or  deny  the  relief  asked  for  in  the 
special  proceeding  in  which  the  account  was  ordered  to  be  filed. 
Where  the  accounting  is  made  a  judicial  settlement  by  the  issu- 
ing of  a  supplemental  citation  or  the  filing  of  a  petition  as  abore 
provided,  the  same  proceeding  shall  be  had  as  on  a  judicial 
settlement. 

Added  hj  L.   1014,  cb.  44S,  in  effect  Sept.   1.  1014. 

I  2728.  [Added,  1914.]  Tolaatary  latermedlate  ladlclal 
•ettlement  off  t|ie  accovnt  of  an  ezecator,  administrator, 
vaardlan  or  teftamentary  triuitee. 

An  executor,  administrator,  guardian  or  testamentary  trustee 
may,  at  any  time  after  one  year  has  expired  since  letters  were 
issued  to  him,  or  he  was  appointed  and  qualified,  and  not  oftener 
than  annually  thereafter,  file  in  the  surrogate's  court  having 
jurisdiction  an  intermediate  account  and  a  petition  for  its  judi- 
cial settlement 

If  the  surrogate  entertain  such  application,  a  citation  shall 
issue  to  all  persons  who  would  be  required  to  be  cited  upon  a 
voluntary  final  judicial  settlement  of  such  account,  and  the  same 
prot'ceding  shall  be  had  and  with  like  effect,  so  far  as  the  settle- 
ment of  such  account  is  concerned,  as  though  such  proceedinif 
were  a  final  judicial  settlement. 

Added  by  L.   1914,   cb.  443,   In  effect  Sept.   1,   1014.     See  former  f  2802. 

f  2724.  [Added,  1914.]  Gompalsorr  Intermediate  Jadielal 
settlement  of  the  account  of  a  grnardlan  or  testamentarr 
trantee. 


The  surrogate  of  his  own  motion,  or  upon  the  petition  of  any 
pers(m  interested  in  the  fund  held  by  a  guardian  or  testamentary 
tni8t(H»,  may  by  order  direct  such  guardian  or  testamentary 
tnistre  to  make  and  settle  an  intermediate  account  of  his  pro- 
ceedings.    The  proceedings   upon  the  return   of  the  order  sball 
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be  the  same  as  though  the  respondent  had  filed  his  petition  for 
a  Toluntary  intermediate  judicial  settlement  as  provided  in  section 
2723  of  this  title,  and  the  decree  entered  shall  have  the  same 
force  and  effect  as  if  made  in  such  proceeding. 

Added  by  L.   1914,  ch.  443,  In  effect  Sept.   1,   1914. 

S  2725.    [Am'd,   1901,   1914.]      Accomfttins   by   executor,   et 
cetera,  of  deceaiied  ezecutorsy  et  cetera. 

Where  an  executor,  administrator,   guardian  or  teHtanientary 
trustee  dies,  the  surrogate's  court  has  the  same  jurisdiction,  upon 
the  petition  of  any   person   who  would  be   required   to   be   cited 
upon  a  voluntary  judicial  settlement  of  his  account  to  compel  the 
executor  or  administrator  of  the  decedent  to  account,  which  it 
would  have  against  the  decedent  if  his  letters  had  been  revoked, 
or  he  had  been  removed,  by  a  surrogate's  decree.     An  executor 
or  administrator  of  a  deceased  executor,  administrator,  guardian, 
or  testamentary  trustee  may  voluntarily  account  for  the  acts  and 
doings  of  the  decedent,  and   for  the  trust  property  which  had 
conif^  into  his  possession  or  into  the  possession  of  the  decedent. 
On  the  death  of  any  executor,  administrator,  guardian  or  testa- 
mentary tnist<M»  while  an  accountiu[j  by  or  against  him,  as  such, 
is  pending  before  a  surrogate's  court,  such   court  may  continue 
said   pro<*eeding   where  his  executor,   administrator  or   successor 
has  Vf)luntarily  made  himself  a  party  thereto  or  has  been  brought 
in  by  a  citation  to  show   cause   why  he  should  not  be  made  a 
party,  and  proceed  with  such  accounting  and  determine  all  ques- 
tions and  grant  any  relief  that  the  surrogate  would  have  power 
to  determine  or  grant  in  case  such  decedent  had  not  died  or  in 
a  case  where   the  executor  or   administrator  of  said   last  raen- 
tione<l  decedent  had  voluntarily  petitioned  for  an  accounting  as 
provided   for  in   this   section.     On  a   petition   filed   either   by   or 
against   an    executor   or   administrator   of   a    deceased    executor, 
administrator,   guardian   or   t(»stamentary   trustee,    the   successor 
of  such  decedent,  his  executor  or  administrator,  and  all  persons 
who  would   be  necessary  parties  to  a   proceeding  commenced  by 
Bueh  decedent  for  a  judicial  settlement  of  his  accounts  shaJl  be 
brought  in.     If  upon  such   accounting,   the   surrogate   finds  that 
there  can  be  a  distribution,  in  whole  or  in  part,  to  the  parties 
entitled  thereto,  he  may  make  a  decree  accordingly,  and  he  may 
also    therein    direct    payment    and    delivery,    by    the    accounting 
imrty,  ui>on  such  terms  and   security  as  may   be  proper,   of  the 
balance,   if   any,   of   said   estate   or   fund.      For   the   purpose   of 
siifh  payment  and  distribution  the  accounting  party  shall  have 
all  the  powers  and  duties  of  the  deceased  representatfve,  trustee 
or  £ruardian. 

Former  i  2606,  aH  Amended  by  L.   1901,   cb.  524,  amended  and  renumbered 
by  L.    1914.   ch.  44;i.   In  effect  Sept.   1,   1914. 
Ori^rliai  Source. —  New. 

§    2T26.    rAm'd,  1888,  1914.]     "When  snrroarate's  covrt  may 
r-c^qiBlre  Judicial  settlement  of  aocovnt. 

In    either  of  the   following  cases,  the  surrogate's  court  may, 
from    time  to  time,  compel  a  judicial  settlement  of  the  account 
of  B.n  executor,  administrator,  guardian  or  trustee: 
X,    In  the  case  of  an  executor  or  administrator, 
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a.  Where  fifteen  days  have  elapsed  after  the  time  in  which 
to  present  claims  has  expired,  or  one  year  has  expired  since 
letters  were  issued  to  him. 

b.  Where  letters  issued  to  him  have  been  revoked,  or,  for  any 
other  reason,  his  powers  have  ceased. 

c.  Where  the  administrator  is  a  temporary  administrator. 

d.  Where  he  has  sold,  or  otherwise  disposed  of,  any  of  the 
decedent's  real  property,  or  the  rents,  profits  or  proceeds  thereof, 
pursuant  to  a  power  contained  in  the  decedent's  will,  or  an  order 
of  the  surrof^ate's  court,  and  fifteen  days  have  elapsed  after  the 
time  in  which  to  present  claims  has  expired,  or  one  year  has 
elapsed  since  letters  were  issued  to  him. 

2  In  the  case  of  a  guardian, 

a.  W^here  the  ward  nas  attained  the  age  of  twenty-one  years, 
or  has  died. 

b.  Where  the  guardian  is  a  guardian  in  socage,  or  the  guaidiao 
of  the  infant's  person  only. 

c.  Where  letters  issued  to  him  have  been  revoked,  or  his  powers 
have  ceased. 

3  In  the  case  of  a  trustee, 

a.  Where  the  trustee  has  been  removed,  or  for  any  other  reason 
his  powers  have  ceased. 

b.  Where  the  trusts,  or  one  or  more  distinct  and  separate 
trusts,  created  by  the  terms  of  the  will,  have  been  eicHrutod.  or 
are  ready  to  be  executed;  so  that  the  persons  beneficially  inter- 
ested are,  by  the  terms  of  the  will,  or  by  operation  of  law, 
entitled  to  receive  any  money  or  other  personal  property  from 
the  trustee. 

Amended  by  L.  180B,  ch.  686,  and  L.  1914,  ch.  443.  In  pfTect  Sept.  1.  1914. 

OriKlnal  Source. —  Former  {{  2724  and  2725  consolidated  by  tbe  amend- 
ment of  1893.  Section  2724  wag  derived  from  R.  S..  pt.  2.  ch.  6,  tit  ^ 
If  52.  68:  and  tit.  4,  if  35  and  57;  L.  1837,  ch.  460,  f  36,  flnit  cUiB«r: 
L.  1865.  ch.  733,  |  1.  Section  2725  was  Uken  from  R.  S.,  pt.  2,  ch.  & 
tit.  4,   I  24,  last  clause. 


I  2727.    r Added,   1814.]      Gompnlsorr   Judicial   aettlemeatt 
^Tn«  may  petition. 

A  petition  praying  for  the  judicial  settlement  of  the  account* 
of  a  person  described  in  the  last  section,  and  that  such  persot 
may  be  cited  to  show  cause  why  he  should  not  render  and 
settle  such  account  may  be  presented  in  a  case  prescribed  in  the 
last  section  as  follows: 

1.  AKQinst  an  executor  or  administrator, 

a.  By  «►  creditor  or  a  person  interested  in  the  estate  or  fund, 

b.  By  or  on  behalf  of  a  child  born  after  the  making  of  tbe 
will,  when  interested  in  the  estate. 

2*  Against  a  guardian, 

a.  By  the  ward  after  he  has  become  twenty-one  years  of  age, 

b.  By  the  executor  or  administrator  of  a  ward  who  has  died, 

c.  By  the  ward  or  a  duly  appointed  guardian  where  a  person 
has  been  acting  as  a  guardian  in  socage. 

3.  Against  a  testamentary  trustee, 

a.  By   any  person   beneficially  interested  in  the  execution   of 

any  of  the  trusts,  or  by  any  person  on  behalf  of  an  infant  so 

interested,  unless  his  account  has  been  judicially  settled  witliin 

one  year  preceding '  the  application. 

In  ahy  case, 
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a.  By  a  surety  oa  the  official  bond  of  the  person  required  to 
account,  or  the  legal  representative  of  such  a  surety. 

b.  By  the  successor,  or  by  the  remaining  executor,  adminis- 
trator, guardian  or  trustee,  where  a  representative,  guardian  or 
testamentary  trustee  has  been  removed  or  his  letters  revoked. 

c.  By  the  attorney-general  of  the  state  where  any  of  the  prop- 
erty or  fund  may  belong  to  the  state  of  New  York,  by  reason  of 
the  death  of  any  testator,  intestate,  or  person  interested  without 
leaving  known  heirs-at-law  or  next  of  kin,  as  the  case  may  be, 
or  such  heirs-at-law  or  next  of  kin  are  unknown. 

Added  by  L.  1914,  cb.   443,  la  effect  Sept.  1,   1014.     See  former  I  2808. 

I  8T28.  [Am'd,  1808,  lOOl,  l»lly  1914»)  Oompnlaorr  Jndielal 
■ettlemeiit  I  citation  |  order  to  Aoeonnt  and  proeeedins* 
tltereon. 

On  the  presentation  of  a  petition,  as  prescribed  in  the  last 
section,  a  citation  must  be  issued  accordingly,  and  on  the  return 
of  the  citation  if  the  person  cited  fails  either  to  appear,  or  to  file 
his  account,  or  to  show  good  cause  to  the  contrary,  or  to  present 
in  a  proper  case,  a  petition  as  prescribed  in  the  next  section,  an 
order  must  be  made,  directing  him  to  account  within  such  a 
time,  and  in  such  a  manner  as  the  surrogate  prescribes,  and  to 
attend,  from  time  to  time,  before  the  surrogate,  for  that  purpose. 
He  is  bound  by  such  an  order,  without  service  thereof.  If  it 
appears  that  there  is  a  surplus,  distributable  to  creditors  or  per- 
sons interested,  the  surrogate  may,  at  any  time,  issue  a  supple- 
mental citation,  directed  to  the  persons  who  must  be  cited,  on 
the  petition  for  a  judicial  settlement  of  his  account.  The  pend- 
ency of  a  proceeding  against  an  executor,  administrator,  guard- 
ian or  trustee  to  compel  him  to  account  does  not  preclude  him 
from  presenting  a  petition  as  prescribed  in  the  next  section.  If 
such  petition  be  presented  at  or  before  the  return  of  a  citation 
in  and  as  prescribed  in  either  of  the  foregoing  sections  of  this 
title,  the  citation  issued  thereon  need  not  be  directed  to  petitioner 
in  the  special  proceeding  pending,  and  the  two  proceedings  must 
be  consolidated.  < 

Former  I  2727,  am  amended  by  U  1803,  cb.  686,  L.  1901,  cb.  408,  and 
L*.  1911.  cb.  432,  amended  and  renumbered  by  !«.  1914,  cb.  448,  in  effect 
Sept.   1.  1914. 

Oriirinal  Sonree.—  Former  f  |  2726.  2727,  and  2728  conidldated  by  the 
amendment  of  1808.  Section  272S  was  taken  from  tbe  same  aourcea  as 
fanner  |  2724.  (See  note  to  section  2671.)  Section  2727  waa  taken  from 
R.  8.,  pt.  2.   cb.   6,   tit.  3,   f  53.  and  {  2728  from  f  60  of  tbe  same  title. 

i  2729.  [Added,  1914,  aiia'd,  1917.]  Volvntarr  Jvdielal 
settlement. 

In  either  of  the  following  cases  an  administrator,  executor, 
guardian  or  testamentary  trustee  may  present  to  the  surrogate's 
court  his  account  and  a  petition  praying  that  his  account  may  be 
judicially  settled  and  that  all  necessary  and  proper  parties  may 
be  cited  to  show  cause  why  such  settlement  should  not  be  had: 

1.  By  an  executor  or  administrator. 

a.  Where  the  time  for  presentation  of  claims  as  fixed  by  a 
notice  duly  published  has  expired;  or  one  year  has  expired  since 
letters  were  issued  to  him  or  his  predecessor  in  ofRce. 

b.  Where  letters  issued'  to  the  petitioner  have  be«n  revoked. 

c.  The  surrogate  may.  in  his  discretion,  at  any  time  within 
six  months  after  letters  were  first  issued  upon  an  estate,  enter- 
tain an  application  by  an  executor  or  administrator  for  the  judicial 
settlement  of  his  account,  where  it  appears  from  the  petition  or 
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account  that  a  mortgage,  lease  or  sale  of  the  decedent*s  real 
property  will  be  necessary  for  any  of  the  purposes  specified  io 
section  twenty-seven  hundred  and  three  of  this  act,  and  in  a  pro- 
ceeding so  commenced  the  citation  must  be  directed  generally  to 
all  unknown  creditors  of  the  deceased  as  well  as  to  those  known. 

2.  By  a  guardian. 

'  a.  Where  a  petition   for  a   compulsory  judicial   settlement  of 
his  accounts  may  be  presented  by  any  other  person. 

b.  Where  he  has  properly  used  and  expended  all  of  the  estate 
oi  the  infant,  and  the  circumstances  are  such  that,  in  the  dis- 
cretion of  the  surrogate,  it  is  proper  that  such  guardian  should 
be  discharged. 

3.  By  a  testamentary  tftistee. 

a.  Where  one  or  more  distinct  and  separate  trusts  created  by 
the  will,  have  been,  or  are  ready  to  be,  fully  executed. 

Added  by  U   1914,  ch.  448.  In  etlifct  Rept.  1.  1914.    An'd    hj   U    1917.    ch. 
•84.    in    effect    Sept.  1.    1017. 

f  arSO.    [Added,     1014.]       Volnntarr    Jndielal     ■ettlementi 
•Itatlon. 

Upon  a  voluntary  judicial  settlement  of  the  account  of  an 
executor,  administrator,  guardian  or  testamentary  trustee  there 
must  be  cited: 

1.  All  creditors  or  persons  claiming  to  be  creditors  of  the  dece- 
dent, except  such  as  by  vouchers  filed  with  the  account  appear  to 
have  been  paid. 

2.  The  sureties  on  his  official  lK)iid,  if  any. 

3.  All  co-executors,  administrators,  guardians  or  trustees  who 
do  not  join  in  the  petition. 

4.  The  successor,  if  a  successor  has  been  appointed,  in  a  case 
where  the  petitioner's  letters  have  been  revoked,  or  he  has  been 
removed,  and  if  no  successor  has  been  apiKiintcHl,  all  the  persons 
interested  who  are  required  to  be  cittnl  by  this  section. 

5.  The  attorney-general  in  all  cases  where  the  decedent,  ward 
or  beneficiary  died  intestate  as  to  any  part  of  the  estate  or  fund 
leaving   no   known   heir-at-law   or   next   of   kin. 

C  The  widow  or  husband,  if  any.  and  all  the  heirs-at-law 
where  the  decedent,  ward  or  beneficiary*  died  intestate  a»  to  anj 
real  property,  and  all  his  next  of  kin  where  he  died  intestatf 
as  to  any   p«^rsonal   prop«»rty. 

7.  All  devisees,  all  trustees  of  any.  trust  created  by  the  wiil. 
and  all  legatees,  except  such  as  by  voucher  and  release  acknowl- 
edged, or  proved,  and  duly  certified  and  filed,  appear  to  ha^e 
been  fully  paid. 

8.  lu  the  case  of  a  guanlian,  there  shall  also  be  cited  all  pe^ 
sons  who  might  have  presented  a  petition  for  a  compulsor.T 
settlement. 

Jl.  In  the  crtse  of  a  trustee  there  shall  also  be  cited  all  persons 
who  are  entitUMi.  absolutely  or-  contingently,  by  the  terms  of  the 
will  or  by  oiK'ration  of  law.  t<»  share  in  the  fund,  or  in  the  pp>- 
reeds  of  property  held  by  the  petitioner  as  a  part  of  his  trust. 

Where  any  |M»rson  i*e(|uired  to  be  cittnl  has  died,  his  executor 

or  administrator  shall  b<'  cite<i.  and  if  no  legal  representative  hus^ 

been  appointed,  the  husband  or  widow  and  all  the  heirs-at-lsw  or 

next  of  kin,  or  both,  of  such  deceased  person,  who  are  Interested. 

AddiHl  by  li.   1014.  ch.  44S.   In  offpft  Sopt.   1.   1914. 

S  2781.    [Added,  1014.]     Proceeillnivfi  on  retarv  of  oitatloB' 

On  the  return  of  a  citation  issued  as  prescribed  in  the  Jiwt 

section,    the   surrogate   nmst    make    the    account,    and    hear  the 
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allegatiooB  and  proofs  of  the  parties,  respecting  the  same  and 
make  such  order  or  decree  as  justice  requires.  The  executor, 
administrator,  guardian  or  trustee  may  be  examined  under  oatn 
ty  any  party  to  the  proceeding  as  to  any  matter  relating  to  hiH 
administration  of  the  estate  or  fund.  If  any  party  interested 
shall  demand  in  writing  that  a  voucher  be  produced  and  tiled 
for  any  payment  alleged  by  the  account  to  have  been  made,  the 
accounting  party  shall  produce  and  file  such  voucher  or  make 
satisfactory  proof  of  such  payment. 

A«lded  by  L.  1014.  ch.  443,  in  eff«ct  8€pt.  1,  1014. 


I   2782.    [Added,  1914.]      Affidavit  to  ae<N»wit. 

To  each  account  filed  in  the  surrogate's  court,  as  prescribed 
in  this  article,  must  be  appended  the  affidavit  of  the  accounting 
party,  to  the  effect  that  the  account  contains,  according  to  the 
best  of  his  knowledge  and  belief,  a  full  and  true  statement  of  all 
his  receipts  and  disbursements  on  account  of  the  estate  or  fund, 
and  of  all  money  and  other  property  belonging  to  the  estate  or 
fund,  which  have  come  to  his  hands,  or  been  received  by  any 
other  person,  by  his  order  or  authority,  for  his  use,  auci  that  he 
does  not  know  of  any  error  or  omission  in  the  account,  to  the 
prejudice  of  any  creditor  of,  or  person  interested  in,  the  estate 
or  fund. 

Added  by  L.   1914.  cfa.  443.  io  effect  Sept.  1,  1914. 

g    2788.   (Added,  1914.]    Acconntinar  for  profit  and  loss. 

Xo  profit  shall  be  made  by  an  executor,  administrator,  guardian 
or  testamentary  trustee  by  the  increase,  nor  shall  he  sustain  any 
loss  by  the  decrease  or  loss,  without  his  fault,  of  any  part  of  the 
estate  or  fund;  but  he  shall  account  for  such  increase  and  be 
allowed  for  such  decrease  or  loss  on  the  settlement  of  his 
accounts. 

Added  by  L.  1914,  cb.  443.  In  effect  Sept.  1,  1914. 

I  2784.  r Added,  1914.]  Property  of  an  estate  or  trust  to 
be    delivered    upon    order    of   the   court. 

The  surrogate's  court  has  jurisdiction  to  compel  the  executor, 
administrator,  guardian  or  trustee,  or  successor  of  any  deceased 
t»xecutor,  administrator,  tru.ntee  or  guardian  at  any  time  to 
deliver  over  any  property  of  the  estate  c)r  trust  which  has  come 
to  his  posses.sion  or  is  under  his  control,  and  if  the  same  is  de- 
livered over  after  a  decree,  the  court  must  allow  such  credit 
upon  the  decree  as  justice  requires. 

The  said  court  has  also  jurisdiction  when  an  executor,  ad- 
ministrator, trustee  or  guardian  has  died,  absconded,  been  re- 
moved, or  become  insane  to  direct  the  person  so  removed,  or 
any  person  or  corporation  having  possession  or  control  of  any 
property  belonging  to  such  estate  or  fund,  to  deliver  the  same 
to  the  court  or  to  a  successor  duly  appointed:  or  as  directed  by 
a  decree  made  pursuant  to  section  2725  of  this  chapter. 

Added  by  L.   1914.  rb.  44.'i.   In  offeot  Sept.   1.    1914. 

i  2736.  [Ani*d,  18»5.  1M»K.  imMI.  ISn  I.]  Decree  for  pnrnient 
and   dlstrtbntion. 

Where  an  account  is  judicially  settled,  as  ])rescribed  in  this 
article,  and  any  part  of  the  estate  or  fund  remains  and  is  ready 
tv  be  distributed,   the  d«»cree  must  direet   the  payment  and  dis- 
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tribution  thereof  to  the  persons  so  entitled,  according  to  thdi 
respective  rights.  It  may  also  award  to  a  surTiying  husband, 
wife,  or  child,  the  same  relief  as  to  set  oS.  of  exempt  property 
which  may  be  awarded  in  his  or  her  favor,  on  a  petition  pre- 
sented as  prescribed  in  section  2671  of  this  chapter. 

Former  f  2743,  as  amended  by  L.  1895.  ch.  605;  L.  1898,  ch.  565,  tad 
L.  1906,  eb.  615,  amende  and  renumbered  bj  L,  1914,  eh.  443,  in  effect 
Sept.   1,   1914. 

Original  Source.— R.  S.,  pt.  2,  ch.  6,   tit  8,   %  71. 

I  2786.  [Am'd,  1914.]  Id.|  when  •peclflc  property  mmj 
be    delivered. 

In  either  of  the  following  cases,  the  decree  may  direct  the 
delivery  of  an  unsold  chattel,  or  the  assignment  of  an  uncollected 
demand,  or  any  other  personal  property,  to  a  party  or  parties 
entitled  to  payment  or  distribution,  in  lieu  of  the  money  value 
of  the  property: 

1.  Where  all  the  parties  interested  manifest  their  consent 
thereto  by  a  writing  filed  in  the  surrogate's  ofBce. 

2b  Where  any  legatee  or  distributee  files  a  consent  to  accept 
as  payment  in  whole  or  in  part  any  specified  personal  property 
at  a  value  to  be  ascertained  by  appraisement. 

3.  Where  it  appears  that  a  sale  thereof,  for  the  purpose  of 
payment  or  distribution,  would  cause  a  loss  to  any  infant  or 
incompetent  legatee  or  distributee,  and  the  value  thereof  has 
been  fixed  by  appraisement. 

The  value  must  be  ascertained,  if  the  consent  does  not  fix  it, 
by  an  appraisement  under  oath,  made  by  one  or  more  persons 
appointed  by  the  surrogate  for  the  purpose. 

Former  f  2744,  amended  and  renumbered  by  L.  1914,  ch.  443,  In  effect 
Sept.   1,   1914. 

Original  Source.—  B.  S.,  pt.  2,  ch.'  6,  tit.  3,  {  72,  as  amended  by  L.  1S7S, 
ch.  30. 

I  2787.  [Ana'dy  1914.]  Id.$  -vrhen  money  or  property  mar 
be  retained. 

Where  an  admitted  debt  of  the  decedent  is  not  yet  due,  and 
the  creditor  will  not  accept  present  payment,  with  a  rebate  of 
interest;  or  when  a  debt  not  yet  due  has  been  disputed  or  re- 
jected: or  where  an  action  is  pending  between  the  executor  or 
administrator,  and  a  person  claiming  to  be  a  creditor  of  the 
decedent;  or  where  on  the  judicial  settlement  of  the  account  of 
a  testamentary  trustee  a  controversy  respecting  the  right  of  * 
party  to  share  in  the  fund,  or  other  personal  proiierty  held  l>,v 
the  trustee,  has  not  been  determined;  the  decree  must  direct 
that  a  sum  sufficient  to  satisfy  the  claim,  or  the  proportion  to 
which  it  is  entitled,  together  with  the  probable  amount  of  the 
interest  and  costs,  or  that  any  personal  property  the  right  to 
which  is  in  controversy,  be  retained  in  the  hands  of  the  acoonnt- 
ing  party;  or  be  deposited  in  a  safe  bank,  or  trust  company, 
subject  to  the  order  of  the  surrogate's  court;  or  be  paid  -into 
the  surrogate's  court,  for  the  purpose  of  being  applied  to  the 
payment  of  the  claim,  or  the  satisfaction  of  any  judgment  when 
it  is  due,  recovered,  or  settled;  and  that  so  much  thereof,  a«  is 
not  needed  for  that  purpose,  be  afterwards  distributed  accord- 
ing to  law. 

Former    ^   274r>.    araendHl   and   n»ntimborpd  by  L.    1914,   ch.   443,  Is  effect 
Sept.   1,   1914. 
Original  Source.—  R.  S..   pt.  2.  ch.  6,   tit,  3,   f  74. 
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I  273ft.  fAm^d,  1893»  1900,  1914.]  Adjaatm^nt  ftf  adTftnce- 
mentai. 

Where  there  is  a  surplus  of  personal  property  to  be  dis- 
tributed, and  the  advancement  as  provided  in  section  99  of  the 
Decedent  Estate  Law,  consisted  of  personal  property,  or  where 
a  deficiency  in  the  adjustment  of  an  advancement  of  real  prop- 
erty is  chargeable  on  personal  property,  the  decree  for  distribu- 
tion, in  the  surrogate's  court,  must  adjust  all  the  advancements 
which  have  not  been  previously  adjusted  by  the  judgment  of  a 
court  of  competent  jurisdiction.  For  that  purpose,  if  any  person 
to  be  affected  by  the  decree,  is  not  a  party  to  the  proceeding, 
the  surrogate  must  cause  him  to  be  brought  in  by  a  supplemental 
citation. 

Form«r  |  2733,  as  amended  by  L.  1893,  ch.  686,  and  L.  1000,  ch.  65, 
amended  and  renumbered  by  L.   1014,  ch.  448,  In  effect  Sept.  1,  1914. 

9  2789.  f-Am'd,  1886,  1900,  1909,  1911,  1913,  1914.]  P»r- 
nient  of  shftre  of  Infant. 

When  a  legacy  or  distributive  share  is  payable  to  an  Infant, 
the  decree  shall  direct  that  it  be  paid  to  his  guardian,  upon 
his  filing  sufficient  security,  unless  the  legacy  does  not  exceed 
fifty  dollars,  or  a  distributive  share  does  not  exceed  one  hundred 
and  fifty  dollars,  in  which  cases  the  decree  may  order  it  to  be 
paid  to  his  father,  or  to  his  mother,  or  to  some  competent 
person  with  whom  the  infant  resides,  or  who  has  some  interest 
in  his  welfare,  for  the  use  and  benefit  of  such  infant.  If  there 
be  no  guardian,  the  decree  shall  provide  that  the  legacy  or 
distributive  share  not  disposed  of  in  the  manner  aforesaid,  shall 
be  paid  into  or  deposited  with  the  surrogate's  court. 

Fanner  %  2746,  a«  amended  by  L.  1886,  ch.  358 ;  L.  1000,  ch.  664 : 
L.  1900,  ch.  66;  L.  1911,  ch.  328,  and  L.  1918.  ch.  10,  amended  and 
renumbered  by  L.  1914,  ch.  443,  in  effect  Sept.  1,   1914. 

Original  Source. —  R.  8..  pt.  2,  ch.  6.  tit.  3,  f  80.  The  amendment  of 
1886  entirely  superseded  the  original  section. 

I  9740.  [Am'd,  1914.)  I/eiracy,  etc.,  to  nnkno^FB  person 
to  be  p»ld  into  atate  treajmry. 

Where  the  person  entitled  to  a  legacy  or  distributive  share  is 
unknown,  the  decree  must  direct  the  executor,  administrator, 
guardian  or  testamentary  trustee  to  pay  the  amount  thereof  Into 
the  treasury  of  the  State,  for  the  benefit  of  the  person  or  persons 
who  may  thereafter  appear  to  be  entitled  thereto.  The  surro- 
gate's court,  or  the  supreme  court,  upon  the  petition  of  a  person 
claiming  to  be  so  entitled,  and  upon  at  least  fourteen  days*  no- 
tice to  the  attorney-general,  accompanied  with  a  copy  of  the 
petition,  may  by  a  reference,  or  by  directing  the  trial  of  an 
issue  by  a  jury,  or  otherwise,  ascertain  the  rights  of  the  persons 
interested,  and  grant  an  order  directing  the  payment  of  any 
money,  which  appears  to  be  due  to  the  claimant,  but  without 
interest,  and  deducting  all  expenses  incurred  by  the  State  with 
respect  thereto.  The  comptroller,  upon  the  production  of  a  cer- 
tified copy  of  the  order,  must  draw  his  warrant  upon  the  treas- 
ury, for  the  amount  therein  directed  to  be  paid:  which  must 
be  paid  by  the  State  treasurer,  to  the  person  entitled  thereto. 

Former  i  2747,  amondrd  and  renumbprod  by  I^.  1914.  ch.  443,  in  effect 
Sept.   1,   1914. 

Original  Source. —  R.  S..  pt.  2,  vh.  (i.  ttt.  3.  i  81.  in  part,  an  amended 
by  L.   1877.   ch.   456. 
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ft  2741  [Am'd>  1B14.J  l¥ben  legacy,  etc.,  to  be  p*ld  tato 
court. 

Where  it  appears  that  the  whereabouts  of  any  legatee  or  dis- 
tributee is  unknown,  the  decree  niust  direct  the  executor,  ad- 
ministrator or  testamentary  trustee  to  pay  into  surrogate's  court 
a  legacy  or  distributive  share,  which  is  not  paid  to  the  person 
entitled  thereto,  at  the  expiration  of  six  months  from  the  time 
when  the  decree  is  made,  or  when  the  legacy  or  distributlTe 
share  is  payable  by  the  terms  of  the  decree;  or  where,  at  the 
expiration  of  six  months  after  the  making  of  the  decree,  it  is 
shown  to  the  court  that  payment  of  a  legacy  or  distributiye  share 
can  not  be  made  to  the  person  entitled  thereto,  an  order  may  be 
made  directing  the  payment  of  the  same  into  court.  The  money, 
so  paid  into  court  can  be  paid  out  only  by  the  special  direction 
of  the  surrogate;  or  pursuant  to  the  judgment  of  a  court  of 
competent  jurisdiction.  The  state  comptroller  may  institute  any 
necessary  proceeding  before  the  surrogate's  court  to  compel  the 
deposit  of  such  moneys  in  court,  which  have  not  been  paid  over 
or  deposited  after  the  expiration  of  six  months. 

Former  {  274^.  amended  and  renumberetl  by  L*.  1814,  ch.  443,  in  effect 
Sept.    1.    1914. 

Original  Source. —  K.  S.,  pt.  2,  eh.  6,  tit.  3,  {  81,  In  part,  a»  amended 
by  L.    1877,  ch.  456. 

ft  2742.  [Am'd,  1914.1  BITect  of  Jndlclal  aettlemeiit  of 
account  I   aiimiikary   atfttement. 

A  judicial  settlement  of  the  account  of  an  executor,  admin- 
istrator, guardian  or  testamentary  trustee,  either  by  the  decree 
of  the  surrogate's  court,  or  upon  an  appeal  therefrom,  is  con- 
clusive evidence  against  all  the  parties  of  whom  jurisdiction  was 
obtained  and  all  persons  deriving  title  from  any  of  them  at  any 
time,    as   to   all   matters   embraced   in   the   account   and   decree. 

Each  decree,  whereby  an  account  is  judicially  settled,  must 
contain,  in  the  body  thereof,  a  summary  of  the  account  as 
settled;  or  must  refer  to  such  a  summary,  which  must  be  re- 
corded in  the  same  book,  and  is  deemed  a  part  of  the  decree. 

Former  f|  2551  and  2742.  amended  and  renumbered  by  L.  1914.  ch.  44S. 
In  effect   Sept.    1,    1914. 

Original  Source  of  {  2551.— L.  1837,  ch.  400,  |  2,  In  part.  Section  2743 
waa   derlvttd   from   B.   S.,  pt.   2,    ch.    6,    tit.   3,    f   65. 
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ARTICIiB  8BCOND. 

Costs  in  special  proceedings ,  tohen  aaid  how  payable;  secwrity 
for  costs;  compensation  of  special  guardian,  fees  of  appraisers. 
Jurors,  referees  and  witncsseSj  commissions  and  compensatimi 
tjf  executors,  adnninistrators,  guardia/ns  and  trustees, 

Kff.     2743.  Costs  in  special   proceedings. 

2744.  Ckwts;   tiow  made  payable.  ^ 

2745.  CoHts   on   order. 

2746.  When   surrogate    to   fix    amount   of   costs. 

2747.  Additional    allowance    In    settling    accounts. 

2748.  Compensation   of   special   guardian. 

2749.  Allowance  upon   sale   of   real  property. 

2750.  Security  for  coats. 

2751.  Cbsts  of  appeal. 

2752.  Fees  of  appraiser,'  referee,  juror  and  witness. 

2753.  Commissions  of  executor,  administrator,   guardian  or  testamentary 

trD8t«e. 

§  2743.    [Am*d,  1014.]      Contm  In  apedal  proceedinv** 

Costs  shall  be  awarded  in  special  proceedings  in  surrogate's 
court  Holely  in  accordance  with  the  following  sections,  and  shall 
ini'liide  all  disbursements  of  the  party  to  whom  they  are  awarded, 
which  might  be  taxed  in  the  supreme  court.  The  sum  allowed 
for  costs  must  be  fixed  by  the  surrogate,  and  inserted  in  the 
decree  or  order,  and  must  be  awarded  to  the  party. 

Former  {  2iKi8,  amended  and  renumbered  by  L.  1914,  ch.  443,  in  effect 
S«»pt.    1,    1914. 

Original  Source.— New.  But  see  R.  S.,  pt.  3.  ch.  10,  tit.  3,  I  27;  Code 
of  I'roo.,  f  307:  L.  1837,  ch.  480.  |  70;  L.  1870,  ch.  359,   f  9. 

f  2T44.    [Am'd^  1014.]      Coiitai   Iio^t   made  payable. 

Except  where  special  prorision  is  otherwise  made  by  law, 
eo8t».  awarded  by  a  decree  or  order  may  be  made  payable  by  the 
party  personally,  or  out  of  the  estate,  or  fund,  or  out  of  the  share 
or  interest  therein  of  any  person,  or  from  both,  in  such  propor- 
tion as  the  surrogate  may  direct,  and  justice  requires. 

Former  {  2557.  amended  and  renumbered  by  L.  1914,  ch.  443,  in  effect 
S«*pt.    1,    1914. 

Original  Source.— R.  S.,  pt.  3,  ch.  2,  tit.  1,  |  10;  L.  1866.  eh.  784: 
I..    1867.  ch.  782,  i  8. 

§  274S.    [Addedy  1014.]      Coatii  on   order. 

The  costs  upon  granting  or  refusing  to  grant  an  order,  are  in 
the  discretion  of  the  surrogate,  and  when  allowed  may  be  col- 
/eoted  in  the  same  manner  as  costs  allowed  upon  granting  or 
refusing  to  grant  an  order  in  the  supreme  court. 

Added  by  L.   1914,  ch.  448.  in  effect  Sept.   1.   1914. 

f  2744ft.  [Am'd,  1014.]  IVhen  aarroffftte  to  llx  amoant  of 
«M»ata. 

The  surrogate,  upon  rendering  a  decree,  may,  in  his  discretion. 
fix  such  a  sum  as  he  deems  reasonable,  to  be  allowed  as  costs, 
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to  the  petitioner,  and  to  any  other  party  who  has  succeeded  in 
a  contest,  or  whose  attorney,  in  tlie  absence  of  a  contest,  has 
rendered  services  in  the  proceeding  of  substantial  benefit  to 
him,  or  to  the  estate  or  fund,  not  exceeding,  where  there  hts 
not  been  a  contest,  twenty-five  dollars,  or  where  there  has  been 
a  contest,  seventy  dollars;  and,  in  addition  thereto,  where  a  trial 
or  hearing  upon  the  merits  necessarily  occupies  more  than  one 
day,  ten  dollars  for  each  additional  day,  necessarily  occupied  in 
the  trial  or  hearing  and  in  preparing  therefor,  and  where  a 
motion  for  a  new  trial  is  made,  if  it  is  granted,  twenty-five  dol- 
lars,;^ if  it  is  denied,  fifteen  dollars. 

When  the  decree  is  made  upon  a  contested  application  for 
probate  of  a  will,  costs,  payable  out  of  the  estate  or  otherwise, 
shall  not  be  awarded  to  an  unsuccessful  contestant  of  the  will, 
unless  he  is  a  special  guardian  for  an  infant  or  incompetent,  ap- 
pointed by  the  surrogate,  or  is  named  as  an  executor  in  a  paper 
propounded  by  him  in  good  faith  as  the  last  will  of  the  decedent: 
but  where  a  person  named  as  the  executor  in  a  will  propounds 
the  will  for  probate,  such  person  so  named  as  executor  may, 
whether  successful  or  not,  m  the  discretion  of  the  surrogate, 
be  awarded  costs  and  all  necessary  disbursements  made  by  him 
and  all  expenses  incurred  in  the  attempt  to  sustain  the  will. 
The  surrogate  may  order  a  copy  of  the  stenographer's  minutes 
to  be  furnished  to  the  contestant's  counsel,  and  charge  the  ex- 
pense thereof  to  the  estate,  if  he  shall  be  satisfied  that  the 
contest  is  made  in  good  faith. 

Former   I   2661,   amended  and  renumbered  by  L.   1914,   ch.  443,   in  effect 
Sept.   1,   1914. 
Original  Source. —  New.     Bat  see  refer^ices  cited  In  note  to  I  2T43,  ante. 

t  2747.  [Am'd,  .  1881,  1014.]  Additional  JillowABee  ia 
■ett  11  ns  account. 

In  addition  to  the  sums  specified  in  the  last  section,  the 
surrogate  may,  in  "his  discretion,  allow  to  an  executor,  admin- 
istrator, guardian,  or  testamentary  trustee,  upon  a  judicial  set- 
tlement of  his  account,  or  on  an  intermediate  accounting  required 
by  the  surrogate,  such  a  sum,  as  the  surrogate  deems  reason- 
able, for  his  counsel  fees  and  other  expenses,  not  exceeding  ten 
dollars  for  each  day  necessarily  occupied  in  preparing  his  ac- 
count for  settlement  and  in  drawing,  entering  and  executing  the 
decree. 

Fonnor  |  2562,  an  amended  b.r  L.  1R81,  ch.  585,  amended  and  rcnnmbered 
by  L.   1914,  ch.  443,  In  eflTect  Sept.  1,  1914. 

Original  Source.—  Substitute   for   L.    1863,   ch.   862,    |   8,    last  clanae. 
L.   1866,   ch.   115. 

I  2748.    [Added,   1914.]      Compensation   of  speclAl 
Ian. 

A  special  guardian  for  an  infant  or  incompetent  shall  receive 
a  reasonable  compensation  for  his  services  to  be  fixed  by  the 
surrogate,  payable  from  the  estate  or  fund,  or  from  the  Interest 
of  the  ward  therein,  or  from  both  in  such  proportion  as  the 
surrogate  may  direct. 

Added  by  L.  1814,  ch.  448.  In  effect  Sept.   1,  1914. 
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I    2T4&.    [Am*d,  191 4.1     Allovrancc  upon  Male  of  real  prop- 

Upon  the  disposition  of  real  property  of  a  decedent,  as  pre- 
scribed in  this  chapter,  the  executor  or  administrator  disposing 
of  the  property,  must  be  allowed  by  the  surrogate  out  of  the 
proceeds  of  the  sale  brought  into  court,  his  commissions  and 
expenses;  and  such  a  further  sum  as  the  surrogate  thinks  rea- 
sonable, for  the  necessary  services  of  his  attorney  and  counsel 
therein. 

Former  |   2568,   amended  and  renumbered  by  L.   1014,  eh.  448,  In  effeet 
Sept.    1,   1914. 
Original  Source.— See  L.  1870,  cb.  850,  I  9. 

fi  2760.   [Added,   1914.]      Seenritr  for.  eosts. 

In  any  proceeding  where  an  Issue  is  raised  by  answer  or 
objection  by  or  on  behalf  of  a  non-resident  of  the  state  of  New 
York  against  the  proponent  of  a  will,  or  an  executor,  adminis- 
trator or  trustee,  or  where  the  probate  of  a  will  has  been  tried 
before  a  jury  which  has  disagreed,  such  proponent,  executor, 
administrator  or  trustee  shall  be  entitled  in  the  discretion  of  the 
surrogate  to  have  the  person  or  persons  raising  such  issue  give 
security  for  costs. 

Added  by  L.  1014,  ch.  443,  in  effect  Sept  1.  1014. 

S  2TB1.   [Am'dy    1914.]      Coat*    of   appeal. 

The  appellate  court  may  award  to  the  successful  party  the  costs 
of  the  appeal;  or  it  may  direct  that  they  abide  the  event  of  a  new 
trial,  or  of  the  subsequent  proceedings  in  the  surrogate's  court. 
In  either  case,  the  costs  may  be  made  payable  out  of* the  estate 
or  fund,  or  personally  by  the  unsuccessful  party,  as  directed  by 
the  appellate  court;  or,  if  such  direction  is  not  given,  as  directed 
by  the  surrogate. 

The  costs  of  an  appeal,  when  they  are  awarded  in  a  surro- 
gate's court,  are  the  same  as  if  they  were  awarded  in  the  su- 
preme court.  • 

Former  I  2580,  amended  and  renumbered  by  L.  1014,  cb.  443,  In  effect 
Sept.    1,   1014. 

Orislnal  Source. —  B.  8.,  pt.  8,  cb.  0,  tit.  8,  |  06;  and  pt.  2,  cb.  6,  tit.  1, 
f  «1. 

I  27S2.  (Am'dy  1914.]  Fees  of  appralaer,  referee,  Jaror 
ftnd  wltneaa. 

An  appraiser  is  entitled,  in  addition  to  his  actual  expenses,  to 
a  sum,  to  be  fixed  by  the  surrogate,  not  exceeding  five  dollars 
for  each  day  actually  and  necessarily  occupied  by  him  in  making 
the  appraisal  or  inventory.  The  number  of  days'  services  and 
the  expenses,  if  any,  must  be  proved  by  the  affidavit  of  the 
appraiser;  and  the  sums  payable  therefor  taxed  by  the  surro- 
gate, and  paid  by  the  executor  or  administrator. 

A  referee,  juror,  or  witness  is  entitled  to  the  same  fees  for  his 
services  and  for  traveling,  as  is  allowed  for  like  services  in  the 
supreme  court. 

I*ormer  J I  2565  and  2566,  amended  and  renumbered  by  L.  1014,  cb.  448, 
In  eff<>ct  Sept.   1.   1014. 

Original  Source  of  I  2565.— L.  1844.  ch.  300,  I  2.  in  part.  Section  2566 
was  derived  from  B.  8.,  pt  2,  ch.  6,  Ut.  1,   |  10;  L.  1873,  cb.  225. 
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I  2753.  [Am'd,  1881,  1883,  189S,  1905,  1914,  1816.]  Com- 
miSMioiia  of  executor,  admlnlatrAtor,  ffVArdlan  or  testa- 
mentary  trustee. 

On  the  settlement  of  the  account  of  any  executor,  adminis- 
trator, guardian  or  testamentary  trustee,  the  surrogate  must 
allow  to  him  hiK  just,  reasonable  and  necessary  expenses  actu- 
ally paid  by  him,  and  if  he  be  an  attorney  and  counselor- a t-law 
of  this  stale,  and  shall  have  rendered  legal  services  in  connection 
with  his  official  duties,  such  compensation  for  such  legal  services 
as  shall  appear  to  the  surrogate  to  be  just  and  reasonable:  and 
in  addition  thereto  the  surrogate  must  allow  to  such  ex(H*'Utor, 
administrator,  guardian  or  testamentary  trustee  for  his  services 
in  such  official  capacity,  and  if  there  be  more  than  one,  appor- 
tion among  them  according  to  the  services  rendered  by  them 
respectively : 

For  receiving  and  paying  out  all  sums  of  money  not  exceeding 
one  thousand  dollars,  at  the  rate  of  five  per  centum. 

For  receiving  and  paying  out  any  additional  sums  not  amount- 
ing to  more  than  ten  thousand  dollars,  at  the  rate  of  two  and 
one-half  per  centum. 

For  all  sums  above  eleven  thousand  dollars,  at  the  rate  of  one 
per  centum. 

The  value  of  any  real  or  personal  property,  and  the  increment 
thereof,  received,  distributed  or  delivered^  shall  be  considered  as 
money  in  making  computation  of  commissions.  But  this  shall 
not  apply  in  case  of  a  specific  legacy  or  devise. 

If  an  executor  acting  as  trustee,  or  if  a  trustee  or  guardian, 
is  required  to  receive  income  and  pay  over  the  same,  and  such 
executor,  trustee  or  guardian  pays  over  said  income  and  renders 
an  annual  account  to  the  beneficiary  of  all  his  receipts  and  dis- 
bursenienfs  on  account  thereof,  he  shall  be  allowed,  and  may 
retain,  the  same  commission  on  the  amount  so  accounted  for  n* 
he  would  be  allowed  upon  principal  on  a  judicial  settlement;  if 
he  does  not  render  such  annual  account,  he  shall  be  allowed, 
upon  his  judicial  settlement,  his  commissions  upon  the  total  in- 
come from  any  money  or  property  then  payable  to  such  bene- 
ficiary. • 

If  the  gross  value  of  the  principal  of  the  estate  or  fund  ac- 
counted for  amounts  to  one  hundred  thousand  dollars  or  more, 
each  executor,  administrator,  guardian  or  testamentary  trustee  ic 
entitled  to  the  full  compensation  on  principal  and  income  allowed 
herein  to  a  sole  executor,  administrator,  guardian  or  testamen- 
tary trustee,  unless  there  are  more  than  three,  in  which  case  the 
comp<*nsution  to  which  three  would  be  entitled  must  be  appor- 
tioned among  them  according  to  the  services  rendered  by  tnem. 
respectively.  Where  the  will  provides  a  specific  compensation  to 
an  executor,  administrator,  testamentary  guardian  or  trustee,  he 
is  not  entitled  to  any  allowance  for  his  services,  unless  by  a  writ- 
ten instrument  filed  with  the  surrogate,  within  four  months  from 
the  date  of  his  letters,  or  in  the  case  of  a  testamentary  trustee 
or  guardian,  from  the  date  of  his  filing  his  oath,  he  renounces  the 
specific  compeusation.  Where  successive  or  different  letters  are 
issued  to  the  same  person  on  the  estate  of  the  same  decedent, 
including  a  case  where  letters  testamentary  or  letters  of  jceneral 
administration,  are  Issued  to  a  person  who  has  been  previously 
appointed  a  temporary  administrator,  he  is  entitled  to  com- 
pensation in  one  capacity  only,  at  his  election,  except  that  where 
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he  has  received  compeiiHatioii  iu  one  capacity  he  in  entitled  tu 
the  excess,  if  any,  of  the  compensation  allowed  by  law,  above 
the  sum  which  he  has  already  received  in  the  othor  capacity. 

Former  i  2730,  «»  amended  by  L.  1881.  <>h.  535;  L.  1893.  ch.  686;  L.  1806, 
cb.  595.  and  L.  1905,  ch.  328,  amended  and  renumbere<l  by  L.  1914.  ch.  443; 
amended  by  U  1010.  cb.  596,  In  effect  May  19.  lOm. 

OrUrlnal  Source. —  Former  ||  2786-2738,  conaolidated  by  the  ameadment  of 
1883.  Sections  2736,  2737  wer«  taken  from  U.  S.,  pt.  2,  cb.  6.  tit.  3,  ||  58.  59 
and  i  2738  w«a  new. 
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ARTICLES  THIRD. 

Appeal;  whet^  how  and  to  what  court  takeHj  and  power  of  ap- 
pellate court;  undertaking  to  perfect  appeal  and  stay  eteni- 
tiov;  probate  of  heirship;  definition  and  application  of  other 
sections  to  this  chapter. 

Sec.    2754.  Appeal;  when  and  to  whnt  court  It  may  be  taken. 

2755.  Who  must  be  made  parties. 

2756.  Time  to  appeal;  how  taken. 

2757.  Appeal  may  be  on  the  law  or  the  facts;  case  to  be  msde;  re- 

versal. 

2758.  Certain  proTlslons  of  chapter  twelve  made  applicable. 

2759.  Security   to  perfect  appeal. 

2760.  Idem;     where    decree    is    for    money    or    delivery    of    property, 

et  cetera. 

2761.  Security   to  stay   proceedings   in  case  of  commitment. 

2762.  Amount  and   requisites  of  undertaking;   action  thereon. 

2763.  Power  of  appellate  court;  further  testimony. 

2764.  Appeal;  proceedings  thereupon. 

I  2764.  [Am*d,  1896,  1014.]  Appeal^  wlien  And  to  what 
court  it  mfty  be  tftken. 

An  appeal  to  the  appellate  division  of  the  supreme  court  maj 
be  taken  from  a  decree  of  a  surrogate's  court,  or  from  an  order 
affecting  a  substantial  right,  made  by  a  surrogate,  or  by  a  surro- 
gate's court  in  a  special  proceeding,  by  any  party  aggrieved 
thereby,  except  where  the  decree  or  order  was  rendered  or  made 
upon  his  default  in  appearing. 

Former  i  2570,  as  amended  by  L.  1895.  ch.  946,  tmended  and  renumbered 
by  L.  1014,   ch.   443,  in  effect  Sept.   1,  1914. 

Original  Source.—  R.  S.,  pt.  2,  ch.  6,  tit.  1,  |  35,  in  part;  pt.  3,  ch.  9. 
tit.  3,   I   104,  and  part  of  %  118. 

9  2766.    [Am'd,  1014.]     "VVlio  miiat  be  made  parties. 

Each  party  who  has  appeared  in  the  special  proceeding  in  the 
surrogate*.s  court,  must  be  made  a  party  to  the  appeal.  A  per 
son  not  a  party,  may  be  brought  in  by  an  order  of  the  appellate 
court,  made  after  the  appeal  is  taken,  in  such  manner  as  the 
order  may  prescribe. 

Former  {   2573,   amended   and  renumbered  by  L.   1914,   eb.  443.   in  effect 
Sept.    1,    1914. 
Original  Source. —  New. 

I  2766.    [Am'd,  1914.]     Tlnle  to  appeal  |  how  taken. 

An  appeal  must  be  taken  within  thirty  days  after  tne  serrice, 
upon  the  appellant,  or  upon  the  attorney,  if  any,  who  appeared 
for  him  in  the  surrogate's  court,  of  a  copy  of  the  decree,  or  order 
from  which  the  appeal  is  taken,  and  a  written  notice  of  the 
entry  thereof,  except  that  the  party  entering  such  decree  or 
order  shall  not  be  entitled  to  further  notice  to  limit  his  time  to 
appeal. 

An  appeal  must  be  tnken  by  the  service  upon  each  party  to 
the  appeal,  other  than  the  appoH.nnt,  and  upon  the  surrogate, 
or  the  clerk  of  the  surrogate's  court,  of  a  written  notice,  referring 
to  the  decree  or  order  appealed  from,  and  stating  that  the  ap* 
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pellant  appeals  from  the  same,  or  from  a  specified  part,  thereof. 
Where  a  party  to  the  special  proceeding  in  the  court  below  ap- 
peared  in  person,  the  notice  of  appeal  must  be  personally  served 
upon  him;  where  he  appeared  by  an  attorney,  it  must  be  served 
personally,  either  upon  him  or  upon  his  attorney. 

Former  ||  2572  and  2574,  amended  and  renambered  by  L.  1014,  ch.  448,  In 
errect   Sept.    1.    1914. 

Orifftnal  Source  of  |  2572.— Sabatitute  for  R.  S.,  pt.  2.  ch.  6,  tit.  1, 
i  53;  pt.  3,  cU.  0,  tit.  3,  ii  90,  105,  106,  and  107.     Section  2574  waa  new. 

ft  2757.  [Am'd,  1914.]  Appeal  may  be  on  the  law  or  the 
facta  I  case  to  he  made)  reversal. 

The  appeal  may  be  taken  upon  questions  of  law,  or  upon  the 
facts,  or  upon  both.  If  it  is  taken  from  a  decree  rendered  upon 
the  trial  by  the  surrogate,  or  by  the  surrogate  and  a  jury,  of  ao 
issue  of  fact,  it  must  be  heard  upon  a  case,  to  be  made  and 
settled  by  the  surrogate,  as  prescribed  by  law,  for  the  making 
and  settling  of  a  case  upon  an  appeal  in  an  action. 

Such  appeal  brings  up  for  review,  by  each  court  to  which  the 
appeal  is  carried,  each  decision,  to  which  an  exception  is  duly 
taken  by  the  appellant,  as  prescribed  in  section  2542.  But  such 
a  decree  or  order  shall  not  be  reversed,  for  an  error  in  admitting 
or  rejecting  evidence,  unless  it  appears  to  the  appellate  court 
thtft  the  exceptant  was  necessarily  prejudiced  thereby. 

Former  i   2576,   amended  and  renumbered  by   Ja,   1014,   ch.   448,  In  effect 
Sept.    1,    1914. 
Original  Source. —  New. 

ft  87S8.  f  Am'd,  1914.1  Certain  provlaloas  of  chapter 
twelve  made  applicahle. 

The  provisions  of  the  following  sections  of  this  act,  to  wit: 
sections  1295  to  1209  both  inclusive,  and  1301  to  ld03  and  1305 
to  1309  both  inclusive,  apply  to  an  appeal  taken  as  prescribed 
in  this  article,  and  for  the  purposes  of  such  application  the  word 
'*  judgment  **  shall  mean  a  decree. 

Former  i  2575,   amended   and  renambered  by  L.   1914,   ch.  448,   in  effect 
Sept.    1.    1914. 
Original  Source. —  New. 

*ft  2769.    [Renam.,  1014.]      Security  to  perfect  appeal. 

To  render  a  notice  of  appeal  effectual  for  any  purpose,  except 
in  a  case  specified  in  the  next  section,  or  where  it  is  specially 
prescribed  by  law,  that  security  is  not  necessary  to  perfect  the 
appeal,  the  appellant  must  give  a  written  undertaking,  with  at 
least  two  sureties,  to  the  effect  that  the  appellant  will  pay  all 
costs  and  damages  which  mav  be  awarded  against  him  upon 
the  appeal,  not  exceeding  two  hundred  and  fifty  dollars. 

Former  I  2577  renumbered  by  L.  1914,  ch.  443.  in  effect  Sept.   1.   1914. 
Original  Source.—  Substitute  for  R.  S.,  pi.  2.  ch.  6,  tit.  1.  S  56;  and  pt.  8. 
ch.  9,  tit.  3,  f  108. 

fi  2760.  tAm'd,  1882,  1914.]  Id.;  where  decree  Is  for  money 
or  delivery  of  property,  etc. 

In  every  case  except  one  in  which  the  letters  of  an  executor, 
administrator  or  guardian  have  been  revoked,  or  a  trustee  has 
been  removed  a  notice  of  appeal  by  an  executor,  administrator, 
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ARTICLB  THIRD* 

Appeal;  whet^  how  and  to  what  court  taken,  and  power  of  ap- 
pellate court;  undertaking  to  perfect  appeal  and  stay  execu- 
tion; probate  of  heirship;  defiiiition  and  application  of  other 
sections  to  this  chapter. 

Sec.    2754.  Appeal;  when  and  to  what  coart  It  may  be  taken. 

2755.  Who  must  be  made  parties. 

2756.  Time  to  appeal;   how  taken. 

2757.  Appeal  may  be  on  the  law  or  the  facts;  case  to  be  made;  re- 

versal. 

2758.  Certain  provisions  of  chapter  twelve  made  applicable. 
2769.  Security  to  perfect  appeal. 

2760.  Idem;     where    decree    la    for    money    or    delivery    of    pcoperty. 

et  cetera. 

2761.  Security   to  stay  proceedings   In   case  of  conamitment 

2762.  Amount  and   requisites  of  undertaking;   action  thereon. 

2763.  Power  of  appellate  court;  further  testimony. 

2764.  Appeal;  proceedings  therenpon. 

i  2754.  [Am'd,  1896,  1814.]  Appeal ;  when  and  to  what 
eourt  it  may  be  taken. 

An  appeal  to  the  appellate  division  of  the  supreme  court  may 
be  taken  from  a  decree  of  a  surrogate's  court,  or  from  an  order 
aflfecting  a  substantial  right,  made  by  a  surrogate,  or  by  a  surro- 
gate's court  in  a  special  proceeding,  by  any  party  aggrieved 
thereby,  except  where  the  decree  or  order  was  rendered  or  made 
upon  his  default  in  appearing. 

Former  i  2570.  as  amended  by  L.  1895.  ch.  946,  amended  and  renumbend 
by  L.   1914,   ch.   443,  in  effect  Sept.   1,  1914. 

Original  Source.—  R.  S..  pt.  2,  ch.  6,  tit.  1.  I  85,  in  part;  pt  3.  ch.  8, 
tit.  3,   I   104,   and  part  of  |  118. 

I  2765.    [Am'dy  1914.]     IVIio  mnat  be  made  parties. 

Each  party  who  has  appeared  in  the  special  proceeding  in  the 
surrogate's  court,  must  be  made  a  party  to  the  appeal.  A  per- 
son not  a  party,  may  be  brought  in  by  an  order  of  the  appellate 
court,  made  after  the  appeal  is  taken,  in  such  manner  as  the 
order  may  prescribe. 

Former  {   2573,   amended   and  renumbered  by  ti.   1914,   ch.  443,  in  effect 
Sept.    1,    1914. 
Original  Source. —  New. 

I  2766.    [Am>d»  1914.]     Tlnle  to  appeal!  how  takea. 

An  appeal  must  be  taken  within  thirty  days  after  tne  service, 
upon  the  appellant,  or  upon  the  attorney,  if  any,  who  appeared 
for  him  in  the  surrogate's  court,  of  a  copy  of  the  decree,  or  order 
from  which  the  appeal  is  taken*  and  a  written  notice  of  the 
entry  thereof,  except  that  the  party  entering  such  decree  or 
order  shall  not  be  entitled  to  further  notice  to  limit  his  time  to 
appeal. 

An  appeal  must  be  taken  by  the  service  upon  each  party  to 
the  appeal,  other  than  the  appell.nnt,  and  upon  the  surrogate, 
or  the  clerk  of  the  surrogate's  court,  of  a  written  notice,  referring 
to  the  decree  or  order  appealed  from,  and  stating  that  the  ap* 
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pellant  appeals  from  the  same,  or  from  a  specified  part  thereof. 
Where  a  party  to  the  special  proceedini;  in  the  court  below  ap- 
peared in  person,  the  notice  of  appeal  must  be  personally  served 
upon  him;  where  he  appeared  by  an  attorney,  it  must  be  served 
personally,  either  upon  him  or  upon  his  attorney. 

Former  If  2572  and  2574,  amended  and  renumbered  by  L.  1914,  ch.  448,  In 
elTect    Sept.    1.    1914. 

Original  Sooice  of  |  2572. — Subatitnte  for  R.  S.,  pt.  2,  ch.  6,  tit.  1, 
i  55;  pL  3,  cb.  9,  Ut.  3,  H  90,  105,  106,  and  107.     Section  2574  waa  new. 

I  2757.  [Am'd,  1014.]  Appeal  m»y  be  on  the  Iftvr  or  the 
facta  J  case  to  he  madej  reversal. 

The  appeal  may  be  taken  upon  questions  of  law,  or  upon  the 
facts,  or  upon  both.  If  it  is  taken  from  a  decree  rendered  upon 
the  trial  by  the  surrogate,  or  by  the  surrogate  and  a  jury,  of  an 
issue  of  fact,  it  must  be  heard  upon  a  case,  to  be  made  and 
settled  by  the  surrogate,  as  prescribed  by  law,  for  the  making 
and  settling  of  a  case  upon  an  appeal  in  an  action. 

Such  appeal  brings  up  for  review,  by  each  court  to  which  the 
appeal  is  carried,  each  decision,  to  which  an  exception  is  duly 
taken  by  the  appellant,  as  prescribed  in  section  2542.  But  such 
a  d«*cree  or  order  shall  not  be  reversed,  for  an  error  in  admitting 
or  rejecting  evidence,  unless  it  appears  to  the  appellate  court 
thtft  the  exceptant  was  necessarily  prejudiced  thereby. 

Former  I  2576,   amended  and   renumbered  by  L^   1914,   cb.   448,  In  effect 
Sept.    1,    1914. 
Original  Source. —  New. 

fi  2768.  f  Am'd*  1914.1  Certain  proviaioBs  of  chapter 
twelve  made  applleahle. 

The  provisions  of  the  following  sections  of  this  act.  to  wit: 
sections  1295  to  1209  both  inclusive,  and  1301  to  1303  and  1305 
to  1309  both  inclusive,  apply  to  an  appeal  taken  as  prescribed 
in  this  article,  and  for  the  purposes  of  such  application  the  word 
*'  judgment "  shall  mean  a  decree. 

Former  |  2575,   amended   and  renumbered  by  IX   1914,   cb.  448,   in  effect 
Sept.    1.    1914. 
Original  Source. —  New. 

"%   27G8.    [Renvm.,  1014.]      Security  to  perfect  appeal. 

To  render  a  notice  of  appeal  effectual  for  any  purpose,  except 
in  a  case  specified  in  the  next  section,  or  where  it  is  specially 
prescribed  by  law,  that  security  is  not  necessary  to  perfect  the 
appeal,  the  appellant  must  give  a  written  undertaking,  with  at 
least  two  sureties,  to  the  effect  that  the  appellant  will  pay  all 
costs  and  damages  which  mav  be  awarded  against  him  upon 
the  appeal,  not  exceeding  two  hundred  and  fifty  dollars. 

Farmer  i  2577  renumbered  by  L.  1914,   cb.  443,  in  effect  Sept.   1,   1914. 
Original  Source.—  Substitute  for  R.  8.,  pt.  2,  cb.  6,  tit.  1.  |  56;  and  pt.  8. 
cb,  9,  m.  3,  i  108. 

I  27eO.  [Am'd,  1882,  1914.]  Id.|  where  decree  la  for  money 
or  delivery  of  property,  etc. 

In  every  case  except  one  in  which  the  letters  of  an  executor, 
administrator  or  guardian  have  been  revoked,  or  a  trustee  has 
been  removed  a  notice  of  appeal  by  an  executor^  administrator, 
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testamentary  trustee,  guardian  or  other  person  appointed  by  the 
8urroKate*8  court,  from  a  decree,  directing?  him  to  pay  or  distribute 
money,  or  to  deposit  money  in  a  bank  or  trust  company,  or  to  de- 
liver property;  or  by  an  executor  or  administrator  from  an  order 
granting  leave  to  issue  an  execution  against  him,  as  prescribed  id 
section  1825  of  this  act,  does  not  stay  the  execution  of  the  de(w« 
appealed  from  unless  the  appellant  gives  an  undertaking,  with 
at  least  two  sureties,  in  a  sum  therein  specified,  to  the  effect  that 
if  the  decree  or  order,  or  any  part  thereof,  is  affirmed,  or  the 
appeal  is  dismissed,  the  appellant  will  pay  all  costs  and  dam- 
ages, which  may  be  awarded  against  him  upon  the  appeal,  and 
will  pay  the  sum  so  directed  to  be  paid  or  collected,  or.  as  the 
case  requires  will  deposit  or  distribute  the  money,  or  deliver  the 
property,  so  directed  to  be  deposited,  distributed,  or  delivered, 
or  the  part  thereof  as  to  which  the  decree  or  order  is  affirmed. 

Former  |  2578.  an  amended  by  L.  1882.  ch.  309,  amended  and  rfmumbered 
by  L.   1914.  ch.   443,  In  effect  Sept.   1,   1914. 

Oriirlnal  Source.—  R.  8.,  pt.  2,  ch.  0.  tit.  5,  |  21,  last  clauae;  and  L 
1870,   ch.   359,   f  2. 

S  2761.  [Am'd,  1914.]  SeeoriCy  to  aitay  prooeedlns*  <b  caM 
of  commitineiit. 

An  appeal  from  a  decree  or  an  order,  directing  the  commit- 
ment of  an  executor,  administrator,  testamentary  trustee,  guard- 
ian, or  other  person  appointed  by  the  surrogate's  court,  or  an 
attoi'ney  or  counsel  employed  therein,  for  disobedience  to  a  direc- 
tion of  the  surrogate,  or  for  neglect  of  duty;  or  directing  the 
commitment  of  a  person  refusing  to  obey  a  subpoena,  or  to  tes- 
tify, when  required  according  to  law;  does  not  stay  the  execution 
of  the  decree  or  order  appealed  from,  unless  the  appellant  gives 
an  undertaking  with  at  least,  two  .sureties,  in  a  sum  therein 
specified,  to  the  effect  that  if  the  decree  or  order  appealed  from, 
or  ^ny  part  thereof,  is  affirmed,  or  the  appeal  is  dismissed,  the 
appellant  will,  within  twenty  days  after  the  affirmance  or  dis- 
missal, surrender  himself  in  obedience  to  the  decree  or  order, 
to  the  custody  of  the  slieriflF  of  the  comity,  w* herein  he  was 
directed  to  be  committed. 

Former    $    2579,    amended   and    renumbered   by   L.    1914,    ch.    443,  In  effect 
Sept.    1,    1914. 
Original  Source.--  K.   S.,  pt.  3.   ch.  9.   tU.  3,    §{  lll-lLx 

§  27(12.  (Am*d,  1914.]  Amoiint  and  re<iuifiite»  of  nitder- 
takiiiK';    iicfi<»n    tliereon. 

The  sum  specified  in  an  undertaking,  executed  as  prescribed  in 
either  of  the  last  two  sections,  must  be  fixed  by  the  surrogaic 
or  by  a  judge  of  the  appellate  c^ourt,  who  may  require  proof,  b.v 
affidavit,  of  the  value  of  any  property,  or  of  such  other  facts 
as  he  deems  pror>er. 

An  undertaking,  given  as  prescribed  in  the  last  three  sectitms. 
must  be  to  the  people  of  the  state;  must  contain  the  name  and 
residence  of  each  of  the  sureties  thereto;  must  be  approved  hj 
the  surrogate  or  a  judge  of  the  appellate  court;  and  must  be 
filed  in  the  surrogate's  office.  The  surrogate  may,  at  any  time 
in  his  discretion,  make  an  order  authorizing  any  person  aggrieved 
to  bring  an  action  upon  the  undertaking,  in  his  own  name,  or 
in  the  name  of  the  people.  Such  action  may  be  prosecuted  in 
the  same  manner,  and  with  the  same  effect  as  an  action  upon 
an   administrator's   bond;   and   the  proceeds  of  the  action  most 
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be  paid  or  distributed  as  directed  by  the  surrogate,  to  or  among 
the  persons  aggrieved,  to  the  extent  of  the  pecuniary  injurieg  sus- 
tained by  them,  and  the  balance,  if  any,  must  be  paid  into  the 
surrogate's  court. 

Former  f|  2580  and  2581.  amended  and  rennmbered  by  L.  1914,  cli.  443,  in 
effect  S«»pt.    I.    1914. 
Original  Source. —  New. 

i  27«».    [.\m*d,   1914. J    Power   of  appellate   court |   further 
teatimony. 

Where  an  appeal  is  taken  upon  the  facts,  the  appellate  court 
has  the  same  power  to  dei*ide  the  questions  of  fact,  which  the 
surmgace  had;  and  it  may,  in  its  discretion,  receive  further  tes- 
timony or  documentary  evidence,  and  appoint  a  referee. 

The  appellate  court  may  reverse,  affirm,  or  modify,  the  decree 
or  order  appealed  from,  and  each  intermediate  order,  specified  in 
the  notice  of  appeal,  which  it  is  authorized  by  law  to  review, 
and  AH  to  any  or  all  of  the  parties;  and  it  may,  if  necessary  or 
proper,  grant  a  new  trial  or  hearing.  T'pon  an  appeal  from  a 
determination  of  the  .surrogate,  made  upon  an  application  pur- 
suant to  sub<liviHion  six  of  section  2400  the  appellate  court  has 
the  same  power  as  the  surrogate,  and  his  determination  must 
Im»  reviewed  as  if  an  original  application  were  made  to  that 
court.  The  decree  or  order  appealed  from  may  be  enforced,  or 
restitution  may  be  awarded,  as  the  case  requires,  as  prescribed 
in  title  first  of  chapter  twelfth  of  this  act.  with  respect  to  an 
appeal  from  a  judgment. 

Former  ff  2586  and  2587,  amended  and  renumbered  by  L.  1914,  ch.  443,  Id 
effiN-t  Sfpt.    1.   1914. 
Original  Source. —  New. 

i  27A4.    [Am'4i,    18»R,    1914.]     Appeal;    prooeedinffs    there- 
upon. 

In  the  appellate  division  of  the  supreme  court  the  order  made 
upon  an  appeal  from  a  decree  or  an  order  of  a  surrogate's  court 
must  Ih»  entered  with  the  clerk  of  the  appellate  division,  and  a 
<'ertified  copy  thereof  annexed  to  the  papers  transmitted  from 
the  ••ourt  below  upon  which  the  appeal  was  heard,  must  be 
transmitted  to  the  court  from  which  the  appeal  was  taken,  and 
the  court  below  shall  enter  the  judgment  or  order  necessary  to 

carry  the  determination  of  the  appellate  division  into  effect. 

KorniiT  I  25H.'>,   an  aniendi>d  by  L.    1895,  ch.  946^  renumbered  by   L.    1914 
til.  444.  lu  offe<t  Hept.   1,   1914. 

Original  Sour-e.—  New.       , 
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ARTICLS3  FOURTH. 

Probate  of  heirship;  definitions,  and  application  of  other  aectim 

to  this  chapter. 

Sec.    2765.  Heir»  et  cetera,  may  apply  to  establish  helrahlpi. 

2766.  What  facts  to  be  ascertained;  decree  thereapon. 

2767.  Decree   to   be   recorded ;    effect   thereof. 

2768.  Deflnltlon  of  expressions  used  In  this  chapter. 

2769.  Application  of  chapter;   conflrmatlon  of  previous  acts. 

2770.  Certain   provisions  made   applicable   to  proceedings  In  surroftte'i 

courts. 

2771.  Effect  of  this  chapter  on  laws  applicable  to  certain  coonties. 

f  276S.    JAm'd,    1802,    1914.]       Heir,    etc.,    may    apply   ta 
eatabllali  neiralilp. 

Where  a  person,  seized  in  fee  of  real  property  within  the 
state,  dies  intestate,  or  without  having  devised  his  real  property, 
his  heirs,  or  any  of  them,  or  any  person  deriving  title  from  or 
through  such  heirs,  or  any  of  them,  may  present  to  the  surro- 
gate's court  which  has  acquired  jurisdiction  of  the  estate,  or.  it 
no  surrogate's  court  has  acquired  such  jurisdiction,  then  to  the 
surrogate's  court  of  the  county  where  the  real  property,  or  any 
part  thereof  is  situated,  a  petition,  describing  the  real  property, 
setting  forth  the  facts  upon  which  the  jurisdiction  of  Uie  court 
depends,  and  the  interest  or  share  of  the  petitioner,  and  of  each 
other  heir  of  the  decedent,  in  the  real  property,  and  praying  for 
a  decree  establishing  the  right  of  inheritance  thereto,  and  that 
all  the  heirs  of  the  decedent  may  be  cited  to  show  cause  why 
the  prayer  of  the  petition  should  not  be  granted.  Upon  tBe 
presentation  of  such  a  petition  a  citation  must  be  issued  accord- 
ingly, except  in  a  case  where  the  petitioner  was  a  party  to  a 
judicial  settlement,  the  decree  upon  which  determined  the  rights 
of  the  parties  to  such  real  estate. 

Former  S  2654,  as  amended  by  L.  1802.  ch.  115,  amended  and  re&umbet«d 
by  L.   1914.   ch.   443,  in  effect  Sept.   1.   1914. 
Original  Source.— L..   1873,  ch.  552,   i|  1  and  2,  in  part. 


I  2760.    [Am'd,  1014.]      l¥liAt  facta  to  be  a«K!ertaiaed|  de- 
cree thereupon. 

Upon  the  return  of  the  citation,  the  surrogate's  court  most 
hear  the  allegations  and  proofs  of  the  parties  and  determine  all 
the  issues  raised.  The  petitioner  must  establish  the  fact  of  the 
decedent's  death;  the  place  of  his  residence  at  the  time  of  his 
death;  his  intestacy,  either  generally,  or  as  to  the  real  property 
in  question;  the  heirs  entitled  to  inherit  the  property  in  ques- 
tion; the  name,  age,  residence  and  relationship  to  the  decedent, 
of  each;  and  the  interest  or  share  of  each  in  the  property,  'fh*' 
surrogate,  when  these  facts  are  established,  must  make  a  decree, 
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describin^^  thp  property,  lind  doolarinp  that  the  right  of  inherit- 
ance thereto  hns  been  establiflhed  to  his  satisfaction,  in  accord- 
anco  with  the  facts,  which  mnst  be  recited  in  the  decree. 

Former  I  2656,  amended  and  renumbered  by  L.  1914,  ch.  443,  in  effect 
Sept.    1,    1914. 

Orl^nal  Source.— L.  1S78,  ch.  552,  i|  1  and  2,  In  iiart,  as  amended  by 
L.   1874,   ch.   127. 


I  2767.  [Ank*d,  1014.]  Deeree  to  be  reeordedi  effeet 
thereof. 

A  certified  copy  of  a  decree,  made  as  prescribed  in  the  last 
section  may  be  recorded  in  the  office  of  the  clerk,  or  of  the 
register,  as  the  case  reqaires,  of  each  county  in  which  the  real 
property  is  situated,  as  prescribed  by  law  for  recording  a  deed, 
and,  from  the  time  when  such  copy  is  so  recorded,  the  decree, 
or  the  record  thereof,  is  conclusive  evidence  of  the  facts  so  de- 
clared to  be  established  thereby  against  all  parties  to  such 
proceeding. 

Former  I  2657,  amended  and  renumbered  by  L.  1914,  ch.  443,  In  effect 
Sept.    1,    1914f 

Ortslnal  Sonrce. —  U  1878,  ch.  552,  |S  1  and  2,  in  part,  as  amended  by 
U  1§74,  ch.   127. 


I  3768.    [Am'd,  1900,  1014,  1916.]    Deflnltlon  of  expressions 
vned  in  tnia  chapter. 

In  construing  the  provisions  of  this  chapter,  the  following  rules 
must  be  observed,  except  where  a  contrary  intent  is  expressly 
declared  in  the  provision  to  be  construed,  or  plainly  apparent 
from  the  context  thereof: 

1.  The  word  "  intestate,"  signifies  a  person  who  died  without 
leaving  a  valid  will;  but  where  it  is  used  with  respect  to  par- 
ticular property  it  signifies  a  person  who  died  without  effectually 
disposing  of  that  property  bj'  will  whether  he  left  a  will  or  not. 

2.  The  word  **  assets,"  signifies  personal  property  applicable  to 
the  payment  of  the  debts  of  a  decedent. 

3.  The  word  "  debts  "  includes  every  claim  and  demand,  upon 
which  a  judgment  for  a  sum  of  money,  or  directing  the  payment 
of  money,  could  be  recovered  in  an  action;  and  the  word 
'*  creditor  "  includes  every  person  having  such  a  claim  or  demand, 
any  person  having  a  claim  for  expense  of  administration,  or  any 
person  having  a  claim  for  funeral  expenses. 

4.  The  word,  "  will."  signifies  a  last  will  and  testament,  and 
includes  all  the  codicils  to  a  will. 

5.  The  expression,  "  letters  of  administration,"  includes  letters 
of  temporary  administration. 

6.  The  expression,  **  testamentary  trustee,"  includes  every  per- 
son, except  an  executor,  an  administrator  with  the  will  annexed, 
or  a  guardian,  who  is  designated  by  a  will,  or  by  any  competent 
authority,  to  execute  a  trust  created  by  a  wiU;  and  it  includes 
such  an  executor  or  administrator,  where  he  is  acting  in  the 
execution  of  a  trust  cn'atod  by  the  will,  which  is  separable  from 
his  functions  as  executor  or  administrator. 

7.  Tlie  word.  **  surrogate,"  where  it  is  used  in  the  text,  or  in  a 
bond   or   undertAking,  given   pursuant   to  any   provision  of  this 
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chapter,   includes  every  officer  or  court  vested  by  law  with  the 
functions  of  aurro^ate. 

8.  The  expression,  **  judicial  settlement,"  where  it  is  a]3plied  to 
an  account,  signifies  a  decree  of  a  surrogate's  court,  whereby  the 
account  is  made  conclusive  upon  the  parties  to  the  special  pro- 
ceeding, either  for  all  purposes,  or  for  certain  purposes  specified 
in  the  statute;  and  an  account  thus  made  conclusive  is  said  to 
b"  •*  judicially  settled." 

9.  The  expression,  **  intermediate  account,"  denotes  an  account 
filed  in  the  surrogate's  office,  for  the  purpose  of  disclosiag  the 
acts  of  the  person  accounting,  and  the  condition  of  the  estate  or 
fund  in  his  hands,  and  not  made  the  subject  of  a  judicial  settle- 
ment. 

10.  The  expression,  "  upon  the  return  of  a  citation,"  where  it 
is  used  in  a  provision  requiring  an  act  to  be  done  in  the  surro- 
gate's court,  relates  to  the  time  and  place  at  which  the  citation 
is  returnable,  or  to  which  the  hearing  is  adjourned;  includes  a 
supplemental  citation,  issued  to  bring  in  a  party  who  oujrht  to 
be  but  has  not  been  cited;  and  implies  that  before  doing  the  act 
specified,  due  proof  must  be  made,  that  all  person^  required  to 
be  cited  have  been  dub*  cited. 

11.  The  expression,  "persons  Interested,"  where  it  is  used  in 
connection  with  an  estate  or  a  fund,  includes  every  person  enti- 
tled, either  absolutely  or  contingently,  to  share  in  the  estate  or 
the  proceeds  thereof,  or  in  the  fund,  as  husband,  wife,  lej^atee. 
next  of  kin,  heir,  devisee,  assignee,  grantee  or  otherwise  except 
as  a  creditor.  Where  a  provision  of  this  chapter  prescribes  that 
a  person  interested  may  object  to  an  appointment  or  may  apply 
for  an  inventory,  an  account,  or  increased  security,  an  allegation 
of  his  interest,  duly  verified,  suffices,  although  his  interest  is 
disputed;  unless  he  has  been  excluded  by  a  judgment,  decree,  or 
other  final  determination,  and  no  appeal  therefrom  is  pejiding. 

12.  The  term,  **  next  of  kin,"  includes  all  those  entitled,  under 
the  provisions  of  law  relating  to  the  distribution  of  personal 
property,  to  share  in  the  uubcqueathed  residue  of  the  assets  of  a 
decedent  after  payment  of  debts  and  expenses,  other  than  a 
surviving  husband  or  wife. 

18.  The  expression,  "  real  property,"  includes  every  estate,  in- 
terest, and  right,  legal  or  equitable,  in  lands,  tenements,  or 
hereditaments,  except  those  which  are  determined  or  Extinguished 
by  the  death  of  a  person  seized  or  possessed  thereof,  or  in  any 
manner  entitled  thereto,  and  except  those  which  are  declared  by 
law  to  be  assets.  The  word,  '*  inheritance,"  signifies  real  prop- 
erty as  defined  in  this  subdivision,  descended  as  prescribed  by 
law.  The  expression,  "  personal  property,"  signifies  every  kind 
of  property  which  survives  a  decedent,  other  than  real  property 
as  defined  in  this  subdivision,  and  includes  a  right  of  action  con- 
ferred bv  special  statutory  provision  upon  an  executor  or 
administrator. 

14.  The  w(H(l  *'  guardian  "  refers  to  a  guardian  of  an  infantas 
person  or  property,  or  both,  appointed  by  the  surrogate's  court 
<>r  the  supreme  court,  and  includes  a  guardian  appointed  by  will 
OK  deed. 
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15.  Whenever  in  this  chapter  a  paper  or  instrument  is  required 
to  be  *'  acknowledged,  or  proved,  and  duly  certified/'  the  same 
shall  be  acknowledged  or  proven  in  the  same  manner  as  a  deed 
is  required  to  be  acknowledged  or  proved  and  certified  to  be 
recorded  in  that  county,  except  that  when  executed  within  the 
state  of  New  York,  no  certificate  of  the  cotinty  clerk  shall  be 
rcHiuired. 

1 6.  The  word  "  respondent  '*  when  used  in  this  chapter  signi- 
fies* every  party  to  a  special  proceeding,  except  the  petitioner. 

17.  The  words  "surrogate's  court"  and  "surrogate"  where 
they  refer  to  jurisdiction  mean  the  particular  court  or  surrogate 
having  jurisdiction  of  the  estate  or  fund. 

18.  Whenever  in  this  chapter  a  citation,  order,  notice  or  paper 
is  directed  to  be  deposited  in  the  **  post-offlce  "  or  in  a  **  specified 
post-office,"  such  deposit  may  be  made  or  directed  to  be  made 
in  any  i>ost-offlce,  branch  post-office,  sub-station  or  letter  box 
maiiitnined  and  exclusively  contrtilled  by  the  United  States 
government. 

Former  f  2514,  a»  amended  by  L.  1900,  ch.  120,  ami^ded  and  renumbered 
by   L..  1914,  cli.  443;  L.  1016,  cb.  447,  In  effect  May  9,  1916. 

OrlgiiuU  Source. —  Mostly  new ;  bnt  ernbd.  4  iti  from  R.  S.,  pt.  2,  ch.  6, 
tit.    1,   f  71,  and  mbd.   13  In  from  R.   S.,  pt.  2,  ch.  2,   I  27. 


f    2799.    [Am'd,  1808^  1914.]      Application  of  chapter |  con- 
firmation of  prevlona  acts. 

Bach  provision  of  this  chapter,  relating  to  the  jurisdiction  of 
the  surrogate's  court,  to  take  the  proof  of  a  will,  and  to  grant 
letters  testamentary  or  letters  of  administration  or  regulating  the 
mode  of  proceeding  in  any  manner  connected  with  the  estate  of 
the  decedent  applies,  unless  otherwise  expressly  declared  therein, 
whether  the  will  was  made,  or  the  decedent  died,  before  or  after 
this  chapter  takes  effect.  All  acts  hitherto  of  surrogates  and 
officers  acting  as  sucfi  in  completing  by  certifying  in  their  own 
names  any  uncertified  wills  and  by  signing  and  certifying  in  their 
own  names  any  uncertified  records  of  wills  and  of  other  proofs 
and  examinations  taken  in  the  proceedings  of  probate  thereof, 
before  their  predecessors  in  office,  are  hereby  confirmed  and  de- 
clared tf  be  valid  and  in  full  compliance  with  the  pre-existing 
statutory  requirements. 

Former  I   2482.   as  amended  by  L.   1893,   ch.   686,   renumbered  by  L    1914, 
oh.    443,    In   effeot   Sept.    1,    1914. 

UrtKlnal   Source.—  R.   8.,   pt.   2,   ch.   6,    tit.    1,    I    68b. 

i  2770.    TAm'd,  1914.]     Certain  provisions  made  applicable 
to   proceedlnir*  In   nnrrofratcN*   conrtN. 

Bzcept  where  a  contrary  intent  is  expressed  in.  or  plainly  im- 
plied from  the  context  of,  a  prc»visitm  of  this  chapter,  all  other 
portions  of  this  act,  and  the  general  rules  of  practice  apply  to 
surrogates'  courts  and  to  the  proceedings  therein,  ko  far  ns  they 
can  be  applied  to  the  substance  and  subject  matter  of  a  proceed- 
ing without  regard  to  its  form. 

Former   9   25.38,   amended   and   rennmberpd   by   L.    1914,   ch.   443,    In  effect 
Hfpt.    1.    15»M- 

<»rlfrlnal  Source. —  New. 
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chapter,   includes  every  officer  or  court  vested  by  law  with  the 
functions  of  KurroKate. 

8.  The  expression,  *'  judicial  settlement,"  where  it  is  applied  to 
an  account,  signifies  a  decree  of  a  surrogate's  court,  whereby  the 
account  is  made  conclusive  upon  the  parties  to  the  special  pro- 
(H*edinf;,  either  for  all  purposes,  or  for  certain  purposes  specific 
in  the  statute;  and  an  account  thus  made  conclusive  is  said  ro 
h"   '*  judicially  settled." 

9.  The  expression,  "  intermediate  account,"  denotes  an  account 
tiled  in  the  surrogate's  office,  for  the  purpose  of  disclosing  the 
acts  of  the  person  accountiug,  and  the  condition  of  the  estate  or 
fund  in  his  hands,  and  not  made  the  subject  of  a  judicial  settle- 
ment. 

10.  The  expression,  "  upon  the  return  of  a  citation,'*  where  it 
is  used  in  a  provision  requiring  an  act  to  be  done  in  the  surro- 
gated court,  relates  to  the  time  and  place  at  which  the  citation 
is  returnable,  or  to  which  the  hearing  is  adjourned;  includes  a 
supplemental  citation,  issued  to  bring  in  a  party  who  oajrht  to 
be  but  has  not  been  cited;  and  implies  that  before  doing  the  act 
specitied,  due  proof  must  be  made,  that  all  person^  required  to 
l»e  cited  have  been  duly  cited. 

n.  The  expression,  "persons  interested,"  where  it  is  used  in 
connection  with  an  estate  or  a  fund,  includes  every  person  enti- 
tled, either  absolutely  or  contingently,  to  share*  in  the  estate  or 
the  proceeds  thereof,  or  in  the  fund,  as  husband,  wife,  legatee, 
next  of  kin,  heir,  devisee,  assignee,  grantee  or  otherwise  except 
as  a  creditor.  Where  a  provision  of  this  chapter  prescribes  that 
a  person  interested  may  object  to  an  appointment  or  may  apply 
for  an  inventory,  an  ac<'ount,  or  increased  security,  an  allegation 
of  his  interest,  duly  verified,  suffices,  although  his  interest  is 
disputed;  unless  he  has  been  excluded  by  a  judgment,  decree,  or 
other  final  determination,  and  no  appeal  therefrom  is  pejiding. 

12.  The  term,  '*  next  of  kin,"  includes  all  those  entitled,  under 
the  provisions  of  law  relating  to  the  distribution  of  personal 
pnM>*'i*ty,  to  share  in  the  uubequeathed  residue  of  the  assets  of  a 
decedent  after  payment  of  debts  and  expenses,  other  than  a 
surviving  husband  or  wife. 

13.  The  expression,  **  real  property,"  includes  every  estate,  in- 
terest, and  right,  legal  or  equitable,  in  lands,  tenements,  or 
hereditaments,  except  those  which  are  determined  or  iBxtinguished 
by  the  death  of  a  person  seized  or  possessed  thereof,  or  in  any 
manner  entitled  thereto,  and  except  those  which  are  declared  by 
law  to  be  assets.  The  word,  "  inheritance,"  signifies  real  prop- 
erty as  defined  in  this  subdivision,  descended  as  prescribed  by 
law.  'J-he  expression,  **  personal  property,"  signifies  every  kind 
of  property  which  survives  a  decedent,  other  than  real  property 
as  defined  in  this  subdivision,  and  includes  a  right  of  action  con- 
ferred bv  .si>ecial  statutory  provision  upon  an  executor  or 
administrator. 

14.  The  w(H(l  '*  guardian  "  refers  to  a  guardian  of  an  infant's 
person  or  properly,  or  both,  appointed  by  the  surrogate's  court 
or  the  supreme  court,  and  includes  a  guardian  appointed  by  will 
oi;  dee<l. 
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15.  Wbenerep  in  this  chapter  a  paper  or  instrument  is  required 
to  be  **  aclinowledged,  or  proved,  and  duly  certified,"  the  same 
Hhall  be  acknowledged  or  proven  in  the  same  manner  as  a  deed 
is  required  to  be  aclcnowledged  or  proved  and  certified  to  be 
recorded  in  that  county,  except  that  when  executed  within  the 
state  of  New  York,  no  certificate  of  the  county  clerk  shall  be 
rcHiuired. 

10.  The  word  "respondent"  when  used  in  this  chapter  signi- 
fies* every  party  to  a  special  proceeding,  except  the  petitioner. 

17.  The  words  "surrogate's  court"  and  **  surrogate "  where 
they  refer  ^o  jurisdiction  mean  the  particular  court  or  surrogate 
having  jurisdiction  of  the  estate  or  fund. 

18.  Whenever  in  this  chapter  a  citation,  order,  notice  or  paper 
is  directed  to  be  deposited  in  the  **  post-offlce  "  or  in  a  "  specified 
post-office,*'  such  deposit  may  be  made  or  directed  to  be  made 
in  any  i)OHt-offlce,  branch  post-office,  sub-station  or  letter  box 
maintained  and  exclusively  controlltMi  by  the  United  States 
government. 

Former  i  2.'S14,  as  amended  by  L.   1900,  ch.  120,  am^ded  and  renumbered 
by   U.  1914.  cb.  443;  L.  1016.  eb.  447,  In  effect  May  9.  1916. 

Ortglna]  Source. —  Mostly  new ;  bnt  enbd.  4  la  from  R.  8.,  pt.  2,  ch.  6, 
tit.    1.   f   71,  and  nibd.   13  Is  from  B.   S.,   pt.  2,  ch.  2,   I  27. 


f    2799.    [Am*d,  1898,  1914.]      Application  of  chapter |  con- 
ilrmatioii  of  previous  acta. 

Bach  provision  of  this  chapter,  relating  to  the  jurisdiction  of 
the  surrogate's  court,  to  take  the  proof  of  a  will,  and  to  grant 
letters  testamentary  or  letters  of  administration  or  regulating  the 
mode  of  proceeding  in  any  manner  connected  with  the  estate  of 
the  decedent  applies,  unless  otherwise  expressly  declared  therein, 
whether  the  will  was  made,  or  the  decedent  died,  before  or  after 
thi«  chapter  takes  effect.  All  acts  hitherto  of  surrogates  and 
officers  acting  as  sucfi  in  completing  by  certifying  in  their  own 
names  any  uncertified  wills  and  by  signing  and  certifying  in  their 
own  names  any  uncertified  records  of  wills  and  of  other  proofs 
and  examinations  taken  in  the  proceedings  of  probate  thereof, 
before  their  predecessors  in  office,  are  hereby  confirmed  and  de- 
clared tf  be  valid  and  in  full  compliance  with  the  pre-existing 
statutory  requirements. 

Former  I   2482.   as  amended  by  L.   1893,   ch.   686,   renumbered  by  L    1914, 
ch.    443,    In   efTeot    Sept.    1,    1914. 

UrlKlQttl   Source.—  R.   S.,    yt.    2,    ch.    6,    tit.    1,    S    68b. 


i  2770.    rAm'd,  1914.]     Certain  provisions  made  applicable 
to   proceedlnir*  In   sarroirateN'   conrtn. 

Bzcept  where  a  contrary  intent  is  expressed  in.  or  plainly  im- 
plied from  the  context  of,  a  provision  of  this  chapter,  all  other 
portions  of  this  act,  and  the  general  rules  of  practice  apply  to 
surrogates'  courts  and  to  the  proceedings  therein,  so  far  as  they 
can  be  applied  to  the  substance  and  subject  matter  of  a  proceed- 
ing without  regard  to  its  form. 

Former   9   2538.   amended  and   renumbered   by   L.    1914,   ch.   443,   In  effect 
Sept.    1.    1«14. 

oriKinal  S<»urce. —  New. 
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i  2771.   [Added,  1014|  am*d,  1015.]     Bffect  of  thU  chapter. 

Nothing;  in  this  chapter  shall  repeal,  amend  or  modify  any  exist- 
inp:  law  Hpeoially  applying  to  any  county,  which  is  incoDsisteot 
with  any  section  of  this  chapter,  nor  in  any  manner  affect  mj 
litigation,  action  or  special  proceeding  pending  at  the  time  when 
this  act  takes  effect,  except  as  hereinafter  stated,  and  sach 
pending  action  or  special  proceeding  shall  proceed  under  th^ 
practice  established,  the  same  as  though  not  affected  by  tnis 
act;  provided,  however,  that  the  provisions  of  this  chapter 
relating  to  the  trial  by  jury  of  controverted  questions  of  fart 
shall  apply  to  all  such  pending  a'ctions  or  special  proceedings- 
Added  by  L.  1914,  ch.  448;  amended  by  L.  1915,  eh.  274,  in  effect  April 
13,   1016. 
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CHAPTER  XIX. 

Courts  of  Justices  of  the  Peace,  and  Proceedings 

Therein. 

TITLB       L— JavlidletloB  uid  CtoBeral  Pow«ri. 

TITLE      U.— C«nai«BMai«ii  of  AcMob;  AppemrBBM  of  Pmritos;  PrtTltloBBl 
Kcfli«4lM. 

TITLE    III.— PI«BdlB|rs;  iBelidlBf  C««BUrelBlflii,  bbA   PraeMdlBfi   Bpoa 
ABtwer  of  Tttle. 

TITLE     IT.—  ProeMdUn  ItotWMB  tii«  JolBd«r  of  Imb«  bb4  th«  TrlaL 

TITLB      T.—  TrUl  BBd  its  IboMobU. 

TITLE     TL—  JBif  fli«Bt  i  Bad  Do«k«tU«  the  8bbi«. 

TITLE  TIL^ExMBiloBt. 

TITLE  Tin.— Appeals. 

TITLE    IX«^  Costs. 

TITLE      X.—  AetloB  or  SpoeUl  ProooodlBg,  BoUtlBf  to  bb  AbImbI  StrByiBfr 
mpoB  tiio  Hlf  hwBy. 

TITLE    XL—  PiOTlsloBS  SpodBlly  BelBtlBy  to  CoBrts  of  JBitleos  of  tho  Psbos 
IB  tho  City  oC  BrooklfB. 

nnJB  XII.—  MlseollBBOOBS  PtotIsIobs. 

TITIiB  I. 

JmiBdiction  and  general  powers. 

•oe.  2861.  Justice's  jurisdiction  mast  be  specially  conferred  by  lew. 
2868.  General  dTll  jurisdiction. 

2863.  No  Jariodiction  in  certain  cases. 

2864.  Confession  of  judgment. 

2806.  Actions  by  and  airalnst  officers,  etc.;  and  by  execatoit,  ete. 
2866w  TaTern-keepers  disqualified. 

2867.  Members  of  legislature  not  compelled  to  act. 

2868.  Justices  to  bold  courts;  general  powers. 
2868.  In  wbat  town,  etc.,  action  must  be  brought. 

2870.  Criminal  contempt. 

2871.  Id.;   how  punlsbed. 
28T2.  Offender  to  be  heard. 
2878.  Record  of  conrietlon. 

2874.  Bequisites  of  commitment. 

2875.  Pine  to  be  paid  to  OTorseer  or  superintendent  of  the  poor. 

I  2861f  JBBttce'a  Jurladletton  muat  be  apeeiaUT  conferred 
bT  lavv. 

A  justice  of  the  peace  has  such  jurisdiction  in  civil  actions 
and  special  proceeding^,  as  is  specially  conferred  upon  him  by 
statute,  and  no  other. 

See  Co.  Proc..  f  68. 

yAOE.   [Am'd,  1899,  1006.1.    General  ctvil  Jnrladletlon. 
cept  as  otherwise  prescribed  in  the  next  section,  a  justice 
of  the  peace  has  jurisdiction  of  the  fallowing  civil  actions: 

1.  An  action  to  recover  damages  upon  or  for  breach  of  a  con- 
tract, express  or  implied,  other  than  a  promise  to  marry,  where 
the  sum  claimed  does  not  exceed  two  hundred  dollars. 

2.  An  action  to  recover  damages  for  a  personal  injury,  or  an 
injury  to  property,  where  the  sum  claimed  does  not  exceed  two 
hundred  dollars. 

3.  An  action  for  a  fine  or  penalty,  not  exceeding  two  hundred 
dollars. 

4.  An  action  upon  a  bond  conditioned  for  the  payment  of 
money,  where  the  sum  claimed  to  be  due  does  not  exceed  two 
hundred  dollars;  the  judgment  to  be  rendered  for  the  sum  actu- 
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ally  due.  Where  the  sum  secured  by  the  bond  is  to  be  paid  in 
iustalments,  au  action  may  be  brought  for  each  instalment,  as 
it  becomes  due. 

5.  An  action  upon  a  surety  bond,  taken,  by  any  justice  of  tiie 
peace. 

6.  [Am'd,  1906.]  An  action  upon  a  judgment,  either  foreign 
or  domestic  rendered  in  any  inferior  court,  not  of  record,  whew 
the  sum  claimed  does  not  exceed  two  hundred  dollars.  An  action 
upon  a  judgment,  foreign  or  'domestic  rendered  in  a  court  of 
record,  where  the  sum  claimed  does  not  exceed  fifty  dollars. 

L.    1»0«,   vh.   24«.      In   eflwt   Sept.   1,   1906. 

7.  An  action  to  recover  one  or  more  chattels,  with  or  withont 
damages  for  the  taking,  withholding,  or  detention  thereof,  where 
the  value  of  the  chattel,  or  of  all  the  chattels,  as  stated  in  the 
afiidavit  made  on  the  part  of  the  plaintiff,  does  not  exceed  two 
hundred  dollars. 

8.  An  action  to  recover  damages  for  an  escape  from  the  jail 
liberties,  as  provided  by  chapter  two,  title  two,  articles  four  and 
five  o*  this  act,  where  the  sum  claimed  does  not  exceed  fifty 
dollars. 

Co.   ProJ.     i  &3,  am'd.     Stibd.  K  added,   !•.   1886,   ch.  303. 

I  28^'«.  [Am*cl,  1882,  180S,  1909,  1917.]  No  Jurisdiction  ia 
certain  caaea. 

But  a  justice  of  the  peace  cannot  take  cognizance  of  a  civil 
action,  in  either  of  the  following  cases: 

1.  Where  the  people  of  the  State  are  a  party  except  for  one 
or  more  fines  or  penalties  not  exceeuing  two  hundred  dollars,  or 
for  premiums  due  the  insurance  fund  under  the  workmen's  com- 
pensation law   not  exceeding  two  hundred  dollars. 

SuNl.  am'd  by   L.  1917.  c-h.   772,   In  effoct  June  6,   1917. 

2.  Where  the  title  to  renl  property  comes  in  question,  as  pre- 
scribed in  title  third  of  this  chapter. 

8.  Where  the  taction  is  to  recover  damages  for  an  assaolt 
battery,  false  imprisonm(»nt,  libel,  slander,  criminal  conversation, 
seduction,  or  malicious  prosecution,  or  where  it  is  brought  under 
sectiim^  eighteen  hundred  and  thirty-seven,  nineteen  hundred  and 
two,  or  nineteen  hundred  and  sixty-nine  of  this  act,  or  sections 
twenty-eight  or  one  hundred  and  one  of  the  decedent  estate  laif. 

4.  Where,  in  a  matter  of  account,  the  sum  total  of  the  ac- 
counts of  both  parties  proved  to  the  satisfaction  of  the  justice, 
exceeds  four  hundrt'd  dollars. 

.5.  Where  the  actirm  is  brought  against  an  executor  or  admin- 
istrator as  such,  except  where  the  amount  of  the  claim  is  less 
than  the  sum  of  fifty  dollars,  and  the  claim  has  been  duly  pre- 
sented to  the  executor  or  administrator  and  rejected  by  him. 

Id..  I  54;  L.  1S9.1.  ch.  527.  Am'd  by  L.  1909,  ch.  65,  I  3.  Bee  note 
80  of  notes  of   Board  of  StHtutory  roDRoUdation   at  end  of  code. 

§   2864.   ronfeHMion   of  Jndsrnient. 

A  justice  of  the  pence  has  also  jurisdiction  to  render  judg- 
ment, upon  the  confession  of  a  defendant,  as  prescribed  in  title 
sixth  of  this  chapter,  where  the  sum  confessed  does  not  exceed 
five  hundred  dollars. 

Id.,   I  .'vi.  Hubd.  8. 

1  2865.  fAnrd,  1882.]  Action*  by  and  affaiaat  ofloen. 
etc. I  and  by  execntora,  etc. 

An  action,  cognizable  by  a  justice  of  the  peace,  may  be  brought 
by  or  again.st  a  <'orporation:  by  or  against  a  natural  person  in 
his  own  right:  by  or  against  a  town  or  county  ofliicer  in  his 
official  character:  or  by  nn  executor  or  administrator,  trustee  «* 
an  express  trust,  or  a  roceiver  in  supplementary  procee<linff«. 

2  n.   S.    2'J«{,    {   .-,    ('2  Edm.   241):    I..    1X47.    ch.   470.    S   45   (4   Edm.   T*^^ 
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S   2S60«  lAm'd,  1911.]      Tavern-keepers  dlaqnallfled. 

A  justice  of  the  peace  who  is  an  innholder  or  tavern-keeper 
engraged  in  the  liquor  traffic  or  at  whose  inn  or  tavern  liquor  is 
sold,  lias  no  power  or  jurisdiction  under  any  provision  -of  this 
chapter;  but  if  a  judgment  has  been  actually  rendered  by  him, 
before  he  became  so  disqualified,  he  may  give  a  transcript 
thereof,  or  issue  execution  thereupon,  or  satisfy  the  judgment, 
upon  payment  thereof. 

L.  1M7,  ch.  140  (4  Bdm.  548).  AmM  by  L.  1911,  ch.  600,  in  effect  Sept 
t.    1911. 

I  SH6T.  Menaibera  of  leirislatare  not  compelled  to  aot. 

A  justict  of  the  peace,  who  is  a  member  of  the  acnaie  or 
asi>ombly,  is  not  obliged  to  tal^e  cognizance  of  a  civil  action  oi; 
.•  pt'cial  proceeding;  but  he  may  take  cognizance  thereof,  in  hiM 
discretion^ 

S  ft.  a.  its.  f  7  (i  Ma.  MS),  aa*4. 

f  3868.  [Am'd,  18»7, 1889.]  Jastlee*  to  hold  oo«rt|  vonoral 
po^rera. 

A  juBtice  of  the  peace  must  hold,  within  his  town  or  city,  a 

court  for  the  trial  of  any  action  or  special  proceeding,  of  which 

he  has  jurisdiction,  brought  before  him:  but  such  a  court  shall 

not  be  held  in  a  room  in  any  part  of  which  trafficking  in  liquors 

is  authorized  or  in  any  adjoining  room.    He  must  hear,  try  and 

determine  the  same  according  to  law  and  equity,  and  for  that 

purpose,  where  special  provision  is  not  otherwise  made  by  law, 

the  court  is  vested  with  all  the  necessary  powers  possessed  by 

the  supreme  court. 

Id.,  1 1,  am'd ;  L.  1897.  ch.  404  ;  L.  1899,  ch.  106.    In  effect  Sept.  ].  1899. 

f  2869.  [Am*d,  189S,  1806,  1908.]  In  what  town,  etc.,  ac- 
tion mnnt  be  bronirht. 

An  action  must  be  brought  before  a  justice  of  a  town  or  city 
wherein  one  of  the  parties  resides,  or  a  justice  of  an  adjoining 
town  or  city  in  the  same  county,  except  in  one  of  the  following 
cases: 

1.  Where  the  defendant  has  absconded  from  his  residence,  it 
may  be  brought  before  a  justice  of  the  town  or  city  in  which  the 
defendant,  or  a  portion  of  his  property,  is  at  the  time  of  the 
commencement  of  the  action. 

2.  fAm'd,  1895.]  Where  the  plaintiff  is  not  a  resident  of  the 
county,  or  if  there  are  two  or  more  plaintiffs  when  all  are  non- 
residents thereof,  ft  must  be  brought  in  the  town  where  the 
defendant  reside'    '>r  in  any  adjoining  town  thereto. 

UI89S,ch.  IflS 

3.  Where  thfc  defendant  is  a  non-resident  of  the  county,  it  may 
be  brought  before  a  justice  of  the  town  or  city,  in  which  he  is  at 
the  time  of  the  commencement  of  the  action. 

4.  Where  it  is  specially  prescribed  by  law,  that  a  particular 
action  may  be  brought  before  a  justice  of  the  town,  city,  county, 
>r  district,  where  an  offense  was  committed,  or  where  property 
Is  found. 

5.  TAdded.  18981  aia*d.  1898,  l9iW.i  In  any  town  adjoining 
an  incorporated  city,  no  juNtice  of  such  town  shall  have  juris- 
diction of  any  action  brought  against  a  resident  of  such  adjoin- 
ing city,  unless  one  of  the  parties  plaintiff  in  snch  action  is  a 
resident  of  such  town. 

L.  1808.  ch.  74 ;  L.  1888.  ch.  112 ;  L.  IMS,  ch.  Sii.    In  effect  Sept.  1, 1908. 

A  defendant  designated  in  section  2S70,  section  28S0.  or  sec- 
tion 2881  of  this  act,  is  deemed,  for  the  purposes  of  this  section, 
a  resident  of  the  town  or  city  where  the  person,  to  whom  a  copy 
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1  2870.  GrimiBAl  c«mtempt. 

A  justice  of  the  peace  has  power  to  punish,  for  a  criminal  oon- 
teiupt,  a  person  guilty  of  eitner  of  the  following  acts: 

1.  Disorderly,  contemptuous,  or  insolent  behavior  towards  him, 
while  engaged  in  the  trial  of  an  action,  the  rendering  of  a  jiidf- 
ment,  or  any  other  judicial  proceeding;  where  such  beharior 
directly  tends  to  interrupt  the  proceedings,  or  to  impair  the  n^ 
spoct  due  to  his  authority. 

2.  Breach  of  the  peace,  noise,  or  other  disturbance,  directly 
tending  to  interrupt  his  official  proceedings. 

3.  Resistance  wilfully  offered,  in  his  presence,  to  the  ezecatioD 
of  his  lawful  mandate. 

He  has  not  power  to  punish,  for  a  criminal  contempt,  in  any 
other  case. 

2  B.   S.  278.   i  274  (2  Eflm.  281)* 
I  2871.  Id.  I  how  punished. 

Punishment,  for  a  contempt,  specified  in  the  last  section,  may 
be  by  fine  not  exceeding  twenty-five  dollars,  or  by  imprisonmeut 
In  the  county  jail  not  exceeding  five  days,  or  both,  in  the  discre- 
tion of  the  justice.  Where  a  person  is  committM  to  prison  for 
the  non-payment  of  such  a  fine,  he  must  be  discharged  at  the 
exoiration  of  ten  days;  but  where  he  is  also  committed  for  a 
definite  time,  the  ten  days  must  be  computed  from  the  expiratkm 
of  the  definite  time. 

la.,  i  275.  am'd. 

I  2872.  Offender  to  be  heard. 

A  person  shall  not  be  punished  by  a  justice  of  the  peace,  for 
a  contempt,  until  an  opportunity  has  been  given  him  to  be  heard 
in  his  defence.  And,  for  that  purpose,  the  justice  most  issue  a 
warrant,  directed,  generally,  to  any  constable  of  the  county,  re- 
quiring the  constable  to  bring  the  offender  before  him. 

Id.,  f  276.  am'd. 

I    2873.  Reeord    of    con-vietion. 

A  justice,  who  convicts  a  person  of  a  contempt,  must,  within 
ten  dn.vs  after  the  conviction,  make  up,  subscribe,  and  file  in  the 
county  clerk's  oflice,  a  record  thereof,  stating  therein  the  I>a^ 
ticulnr  circumstauces  of  the  offence,  and  the  puntshmdot  awarded 
by  him  upon  the  conviction. 

Id.,  S  277.  am'd. 

I  2874.  Reqvlaftea  of  commltmeMt. 

A  warrant  of  commitment  for  a  contempt  must  set  forth  the 
particular  circumstances  of  the  offence;  otherwise  it  is  void. 

Id.,  8  278. 

g  2876.  Fine  to  be  i>aid  to  overseer  or  awperlnteiideiit  af 
the  poor. 

An  officer,  who  collects  or  receives  a  fine,  imposed  by  a  justice 
of  ^e  peace  for  a  contempt,  must,  within  ten  days  thereafter, 
pay  the  money,  for  the  benefit  of  the  poor,  to  the  over8*>er  or 
superintendent  of  the  poor  of  the  town,  city,  or  district,  whereto 
the  fine  wns  imposed:  or.  where  there  is  no  such  officer,  to  the 
officer  or  officers  performing  corresponding  functions  under  an- 
other name:  unless  the  board  of  supervisors  has  directed  the  pay- 
ment of  fines  and  penalties  to  the  supervisor  of  the  town  In  » 
case  where  it  is  antnorized  by  law  so  to  do. 
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TTTLM  n. 

OoiiinLeac«in«iife  of  action;  appearmnct  of  piurtiM  ;  proviiionAl 

remedios. 

ArtlelA  1.  ComaMOMiiien  t  of  aettoo. 
X  Appeal  anM  ^f  rartlea. 
B.  Oraar  0(  arrest 
i.  Attachment  o£  preperty. 
6.  BeideTln. 

ARTICLB  FIRST. 

Cimtnenoement  of  cusHon, 

See.  2876.  Action;  hew  joamenoed. 

2877.  CoDtenU  of  5iiimmoD8. 

2878.  Senrice  of  •amnions. 
2819.  Id. ;  upon  a  corporation. 

2880.  Id.;  special  prorlslons  relating  to  railroad  oecperatlona. 

288^.  Id. ;  relating  to  express  companies. 

2888.  Last  two  sections  qaalifled. 

2888.  Second  and  third  summons;  effect  thereof. 

2884.  Where  name  of  defendant  is  unknown. 

2886.  Betnm  of  summons. 

i  88T6.  Aetloni  bo^ir  ««HimeMced. 

An  action  is  commenced  before  a  justice  of  the  peace,  either 
by  the  Tolnntary  appearance  and  joinder  of  tesue  by  the  parties, 
or  by  the  service  of  a  summons. 

2  B.  8.  227,  IS  11.  12  and  18  (2  Edm.  248). 

I  S877.  rAHi'4f  1904.1    Contents  of  snmmonk. 

The  summons  must  be  directed,  generally,  to  «iny  constable  of 
the  county  where  the  justice  resides;  and  it  must  command  him 
to  summon  the  defendant  to  apt>ear  before  the  justice,  at  a  place* 
specified  therein,  to  answer  the  complaint  of  the  plaintiff  in  a 
ciTil  action.  Where  the  summons  is  accompanied  with  an  order 
to  arrest  the  defendant,  it  must  be  made  returnable  immediately 
upon  the  arrest  of  the  defendant,  within  twelve  days  after  the 
day  when  it  was  issued;  in  every  other  case,  it  must  be  return- 
able at  a  time  therein  specified,  not  less  than  six  nor  more  than 
twelve  days  after  the  day  when  it  was  Issued.  A  summcms 
shall  not  be  made  returnable  on  a  legal  holiday. 

Id.,  i  14,  am'd;  L.  1904,  eh.  99.    In  effect  Sept.  1,  1904. 
i  2878.  Serrtee  of  ■nmmona. 

Personal  service  of  the  summons  must  be  made  by  delivering 
a  copy  thereof  to  the  defendant;  except  where  it  is  specially  pre- 
scribed in  this  chapter  that  personal  service  may  be  made  by 
delivering  a  copy  to  another  person.  Where  service  of  a  sum- 
mons is  personal,  it  must  be  made  at  least  six  days  before  the 
time  of  appearance  specified  therein;  except  where  it  is  accom- 
panied with  an  order  of  arrest. 

Id.,  I  15,  am'd. 

f  2870.  [Ajn'dy  lIMKi.]    Id.|  npon  n  corporation. 

Where  the  defendant  to  be  served  is  a  corporation,  or  person, 
company  or  partnership  doing  business  in  another  county  than 
that  in  which  he  or  it  resides,  the  summons  may  be  personally 
served  upon  it  or  him  by  delivering  a  copy  thereof- to  aa  oflScer, 
managing  agent  or  person  to  whom  a  copy  of  the  summons  in  an 
action  brought  against  the  corporation  in  the  supreme  court 
might  be  delivered  as  prescribed  in  sections  four  hundred  au^ 
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ihirtT-ore  and  fcnr  hundred  and  ihirty-t'^o  ©f  this  act  «.  '• 
any  director,  managing  agent  or  trastee  of  the  corporation,  per- 
Bon,  partnership  or  company  by  whatever  official  title  he  or  h 
is  cnlled. 

Oo.  Proc..  I  64:  L.  1847,  cb.  470,  {  46  (4  Edm.  687);  L.  iM4,  eh.  88T.  b 
effect  April  20,  1904. 

I  S8HO.  [Am*cl,  1900.]  Id.}  special  proTlst*m  relatfag  to 
railroad   eorporations. 

Where  the  defendant  to  be  served  is  a  railroad  corporation, 
and  no  officer  thereof  resides  in  the  county,  to  whom  a  copj  of 
the  summons  may  be  delivered,  as  prescribed  in  the  last  section, 
it  may  be  personally  served,  by  delivering  a  copy  thereof  to  i 
local  superintendent  of  repairs,  freight  agent,  agent  to  sell 
tickets,  or  station  keeper  of  the  corporation,  residing  in  tfap 
county;  unless,  at  least  thirty  days  before  it  was  issued,  the 
corporation  had  filed,  in  the  office  of  the  clerk  of  the  county,  t 
written  instrument,  designating  a  person  residing  in  the  conutr, 
upon  whom  process  to  be  issued  by  a  justice  of  the  peace  af^aintit 
it,  may  be  served:  in  which  case,  the  summons  may  be  person 
ally  served  by  delivering  a  copy  to  the  person  so  designated. 
L.  Itt4»  eb.  a>,  H 14.  IS  (8  Edm.  646);  L.  IMOi  oh.  511.    In  sffect  Sept.  1. 1900. 

I  2881.  [Am*d,  1S»R,  190B.1  Id.|  r«latlM«  to  express,  Inosr- 
ance  and  teleyi^aph.  eompanles. 

Where  the  defendant  to  be  served  is  a  corporation,  association, 
partnership  or  person  doing  business  in  the  state  as  an  expre«» 
company,  uu  insurance  company,  or  a  telegraph  company,  and  no 
person  resides  in  the  county  to  whom  a  copy  of  the  summons  may 
be  delivered,  as  prescribed  lu  the  foregoing  sections  of  this  article, 
it  may  be  personally  served  on  the  express  company  by  deliTerinif 
a  copy  thereof  to  any  local  or  general  agent  to  receive  freight  or. 
parcul.s  route  ageut,  or  messenger  of  the  defendant,  residing  in 
the  county,  and  on  any  insurance  company  by  delivering  a  copy 
thereof  to  any  local  or  general  agent  of  the  defendant,  residinir 
in  the  county,  and  on  any  telegraph  company  by  delivering  a  copy 
thereof  to  any  office  manager  of  the  defendant,  residing  in  the 
county;  unless  at  least  thirty  days  before  it  was  issued,  the  defend^ 
ant  had  filed  in  the  office  of  the  clerk  of  the  county,  a  written 
instrument,  designating  a  person  residing  in  the  county,  upon 
whom  process  to  be  issued  by  a  justice  of  the  peace  against  tin' 
defendant  may  be  served;  in  which  case  the  summons  may  be 
personally  served  by  delivering  a  copy  thereof  to  the  person  so 
designated. 
L.  1895,  ch.  349:  L.  1{H)6,  cb.  211.     In  effect  Sept.  ],   1906. 

i  2882.  LaMt  two  «eetlons  auallfled. 

Where  a  person  has  been' designated,  as  prescribed  in  either 
of  the  last  two  sections,  and  the  designation  has  been  revoked,  or 
it  appears,  by  affidavit,  or  the  return  of  the  constable.  t*»  whom 
a  summons  has  been  duly  delivered  for  service,  that  the  i.»ers*>n 
designated  is  dead,  or  has  ceased  to  reside  within  the  county:  or 
that  be  cannot,  after  due  diligence,  be  found  within  the  <'oniity. 
so  as  to  deliver  a  <'opy  of  the  summons  to  him;  the  original  sum- 
mons, or  the  second  or  third  summons,  issued  as  prescribed  in  the 
next  "-eetion,  may  be  served  as  if  the  designation  had  not  been 
made.  Such  a  designation  may  be  revoked  by  a  writing,  executed 
«ind  filed  in  like  manner  as  required  for  the  purpose  of  making 
the  designation. 
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f  2888.    Seeond  and  tlilrd  aaBAinonai  effect  thereof. 

Where  it  appears,  by  the  return  of  the  constable,  to  whom  a 
summons  has  been  duly  delivered  for  service,  that  it  was  not 
served,  for  an^  cause,  a  second  summons  may  be  issued  by  the 
Kame  justice,  m  the  same  action,  within  twenty  days  after  the 
first  summons  was  issued;  and,  upon  the  like  return  thereof,  a 
third  summons  may  be  issued,  within  twenty  days  after  the  sec- 
ond was  issued.  The  second  or  the  third  summons,  as  the  case 
may  l>e.  relates  back  to  the  time  when  the  first  summons  was 
issued;  and  with  respect  to  all  proceedings  before  actual  service, 
the  st^rvice  thereof  has  the  same  effect,  as  if  the  first  summons 
had  been  seasonably  served.  For  the  purpose  of  issuing  a  ne^v 
Kummons,  as  prescribed  in  this  section,  a  previous  summons  may 
lie  returned  upon  the  sixth,  or  any  subsequent  day,  before  the 
return  day  thereof. 

§  2884.  "Where   name   of   defendant   in   nnknoirn. 

Where  the  plaintiff  is  ignorant  of  the  name,  or  pa  it  of  the 
name  of  a  defendant,  that  defendant  may  be  design^itid  in  the^ 
summons,  and  in  an}'  other  process  or  proceeding  in  the  action,  by 
a  fictitious  name,  or  by  so  much  of  hisiiume  as  is  known,  adding 
a  description,  identifying  the  person  intended.  The  person  so 
designated  must  thereupon  be  regarded  as  a  defendant  in  the 
action,  and  as  sufficiently  described  therein  for  nil  purposes. 
When  his  name,  or  the  remainder  of  his  name,  becomes  known. 
the  justice,  before  whom  the  action  is  pending,  must  amend  the 
proceedings  already  taken,  by  the  insertion  Of  the  true  or  full 
name,  in  place  of  the  fictitious  name,  or  part  of  a  name;  and  all 
subsequent  proceedings  must  be  taken  under  the  name  so  in- 
serted, 
2  R.   S.  274.  I  282  (2  Edm.  282). 

1  2885.  Retnrn  of  anmnionfi. 

A  constable,  who  serves  a  summons,  must,  at  or  before  the  time 
when  the  same  is  retumablo.  make  and  deliver  to  the  ju.stice  a 
written  return  thereof,  under  his  hand,  stating  the  time  when,  and 
the  manner  in  which,  he  served  it.  A  constable  who  fails  season- 
ably to  serve  zi  summons,  delivered  to  him  for  service,  must  mak** 
a  written  return  thereof  under  his  hand,  stating  that  it  was  not 
served,  and  the  reason  why  he*  failed  to  serve  it. 

2  R.  S.  228,  I  16  (2  Edm.  244). 
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article:  second. 

Appearance  of  parties, 

6ec.  28S6.  Partiee  may  appear  In  person  or  by  attomer. 

2887.  Guardian  ad  litem  for  lulant  MalntlfT. 

2888.  Id. :  for  Infant  defendant. 

2889.  'When   constable,   or   law  partner  or  clerk  of  JDstice  may   not  act 

as  attorney. 

2890.  Authority  of  attorney;  how  proved. 

2891.  Plaintiff  to  prove  bis  case,  except  where  a  Terlfled  complaint  to 

served. 
2H02.  Defendant  may  offer   to  compromise;   proceedings  thereupon. 
2S93.  Justice  to  wait  one  hour. 

f  2886.  Parties    max   appear   in    pemon    or  by   at^oraey. 

A  party  to  an  action  before  a  justice  of  the  peace,  who  is  of 
full  age,  may  appear  and  prosecute  or  defend  the  same,  in  person 
or  by  attorney,  at  his  election,  unless  he  has  been  judicially  de- 
clared  to   be   incompetent   to   manage   his   affairs. 

2  R.   8.  232,  S§  39  and  41    (2  Edm.   248). 

i   28H7.   Gnardlan  ad  litem  for  Infant  plalntllT. 

Before  a  summons  is  issued  in  behalf  of.  or  an  issue  is  joined 
without  summons  by,  an  infant  plaintiff,  the  justice  must  ap- 
point a  competent  and  responsible  person,  nominated  by  tb.* 
plaintiff  or  his  general  guardian,  to  appear  as  his  guardian  for 
the  pufpose  of  the  action.  The  written  consent  of  the  person  t^y 
appointed  must  be  filed  with  the  justice,  before  his  appointment. 
ITie  guardian  so  appointed  is  responsible  for  the  costs. 

Td..   I  40    (2  Edm.   248). 

f  2B888.  Id.  I  for  infant   defendant. 

After  the  serrice  and  return  of  a  summons  against  an  infant 
defendant,  no  other  proceeding  shall  be  taken  in  the  action  until 
a  person  nas  been  appointed  to  appear  as  his  guardian  for  th*^ 
purpose  of  the  action.  Upon  the  nomination  of  the  defendant, 
the  justice  must  appoint  a  proper  person  for  that  purpose.  If  thi- 
defendant  does  not  appear  upon  the  return  of  the  summons,  or  if 
he  neglects  or  refuses  to  nominate,  the  justice  may,  on  the  ap- 
plication of  the  plaintiff,  appoint  any  proper  person  as  his  fpiard 
ian.  The  written  consent  of  the  person,  so  appointed,  must  K» 
filed  with  the  justice  before  his  appointment.  The  guardian  »» 
appointed  is  not  responsible  for  any  costs. 

Id..   Si  42  and  43. 

S  2AKn.  rAm*d,  1909.1  TVhen  constable  or  law  partner 
or  cleric  of  Jnatice  may  not  act  a»  attorney. 

Subject  to  the  provisions  of  sections  two  hundred  and  seventy- 
one  and  twq,  hundred  and  seventy-two  of  the  penal  law,  any 
person,  other  than  the  constable  who  served  the  summons  or  the 
venire,  or  the  law  partner  or  clerk  of  the  justice,  may  be  the  at- 
torney for  a  party  to  an  action  before  a  justice  of  the  peace. 

Td.,  i  44;  L.  1864.  ch.  421  (6  Edm.  29S).  Am*d  hy  L.  19C9.  ch.  «5. 
i  3.  See  note  81  of  notes  of  Board  of  Statutory  Gonnolidatlon  at  end  of 
code. 

i   2890.  Anthority  of  attorney}  how^  proved. 

The  attorney's  authority  may  be  conferred  orally  or  in  writing. 
but  the  justice  shall  not  .«<uffer  a  i>er8on  to  appear  as  an  attorney. 
unless  his  authority  is  admitted  by  the  adverse  party,  or  proved 
by  the  affidavit  or  oml  testimony  of  himself,  or  another. 

Id.,  i  4^  ^^ 
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§  2801.   [Am*d,  1900.1       Plain  till  to  prov#  his  oaae,    except 
wbere  m  Terlfled  oumpiAint  U  served. 

If  a  defendant  fails  to  appear  and  answer,  the  plaintiff  cannot 
recover  without  proving  his  case,  except  in  an  action  which  has 
been  commenced  by  the  service  of  a  summons  and  verified  com- 
plaint as  provided  by  section  twenty-nine  hundred  and  thirty-six 
of  this  code;  in  such  action,  in  case  the  defendant  fails  to  an- 
swer said  complaint,  as  provided  by  section  twenty-nine  hundred 
and  thirty-eight  of  this  code,  at  the*  time  of  the  return  of  said 
sammous  he  shall  be  deemed  to  have  admitted  the  allegations  of 
the  complaint  as  true,  and  the  court  shall,  upon  filing  the  sum- 
mons and  complaint,  with  due  proof  of  service  thereof,  enter 
judgment  for  tne  plaintiff  and  against  the  defendant,  lor  the 
amount  demanded  m  such  complaint,  with  costs,  without  further 
proof. 

Co.  Ptdc.,  i  64.  sabd.  8;  L.  1006,  ch.  291.    In  effect  Sept.  1,  1006. 

1  288S.  Defendant  Vkmy  oIKer  to  compron&lsei  proeeedlnya 
tlacrenpon. 

Except  in  an  action  to  recover  a  chattel,  the  defendant  may, 
npon  the  return  of  the  summons  and  before  answering,  file  with 
the  justice  a  written  offer  to  allow  judgment  to  be  taken  against 
him  for  a  sum  therein  specified,  with  costs.  If  there  are  two  or 
more  defendants,  and  the  action  can  be  severed,  a  like  offer  may 
be  made  by  one  or  more  of  the  defendants  against  whom  a  sep- 
arate judgment  may  be  taken.  If  the  plaintiff  thereupon,  before 
taking  any  other  proceeding  in  the  action,  files  with  the  justice 
a  written  acceptance  of  the  offer,  the  justice  must  render  judg- 
ment accordingly.  If  an  acceptance  is  not  filed,  the  offer  cannot 
be  given  in  evidence  upon  the  trial;  but,  if  the  plaintiff  fails  to  ob- 
tain a  more  favorable  judgment,  he  cannot  recover  costs  from  the 
time  of  the  offer,  and  must  pay  the  defendant's  costs  from  that  • 
time. 
Id.,  part  of  sabd.  16. 

§  2888.  Jnatlee  to  watt  one  l&onr. 

I'^pon  the  return  of  a  summons  duly  served,  *he  justice  inust 
wait  one  hour,  after  the  time  specified  therein  for  its  return,  un- 
less  the  parties  sooner  appear. 

2  R.  S.  288,  I  46  (2  Edm.  240).  am*d. 
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article:  third. 
Order  of  arrest. 

Sec.  2894.  Order  of  arrest;  in  what  cases  it  tamj  be  grantee!. 
2896.  Id. :  in  what  actions. 
289<5.  1(1. :  upon  wbat  papers. 
289r.  Id. ;  lis  conteuts. 
12898.  I>uty  of  constable. 

2899.  Uotoni.     When  plaintiff  notified  mast  appear. 
29U<).  CoiiBiable  to  keep  defendant  in  custody. 
:j9<i1.  Mutton  to  discharge  from  arrest. 
2901:.  KlTect  of  discharging  defendant. 

2903.  When  plaintiff  must  prove  extrinsic  facts. 

2904.  Privilege  from  ari-est. 

S  2894.  Oi^er  of  arreiit|  in  ^trhat  caaea  it  nsay  be  vramted. 

At  the  time  when  the  summons  is  issued,  in  an  action  specifieil 
in  the  next  section,  the  justice  who  issues  the  summons  must,  aiwn 
the  application  of  the  plaintiff,  and  upon  compliance  by  him  with 
the  provisions  of  this  article,  arrant  an  order  for  the  arrest  of 
the  defendant,  in  either  of  the  following  cases: 

1.  Where  the  defendant  to  be  arrested  is  not  a  resident  of 
the  county. 

2.  Where  the  plaintiff  is  not  a  resident  of  the  county;  or,  if 
there  are  two  or  more  plaintiffs,  where  all  are  non-residenti 
thereof. 

3.  Where  it  appears  to  the  satisfaction  of  the  justice  by  the 
affidavit  of  the  plaintiff  or  another  person,  that  the  defendant  h 
about  to  depart  from  the  county,  with  intent  not  to  retain^ 
thereto. 

But  such  an  order  cannot  be  granted,  where  the  defendant, 
against  whom  it  is  applied  for,  is  a  female. 
2  R.  9.  228,  fi  17  (2  Bdm.  244);  2  R.  S.  253,  |  158  (2  Bdm.  270). 

I  SS89S.  Id.  I  in   what  actions. 

An  order  of  arrest  shall  not  be  granted,  except  where  the  t^ 
tion  Is  brought  for  one  or  more  of  the  following  causes: 

1.  To  recover  a  fine  or  penalty. 

2.  To  recover  damages  for  a  personal  injury,  of  which  a  jus- 
tice of  the  peace  has  jurisdiction;  an  injury  to  property,  inclndiw 
the  wrongful  taking,  detention,  or  cou version  of  personal  property; 
misconduct  or  neglect  in  office,  or  in  ii  prof«»88iooal  employmeDt; 
fraud;  or  deceit.  But  this  subdivision  does  not  apply  to  a  claim 
for  damages  in  an  action  to  recover  a  chattel. 

8.  To  recover  for  money  received,  or  to  recover  a  chattel; 
where  it  appears  that  the  money  was  received,  or  that  the  chat- 
tel was  embezzled  or  fraudulently  misapplied,  by  a  public  officer, 
or  by  an  attorney,  solicitor,  or  counsellor,  or  by  an  officer  w 
agent  of  a  corporation  or  banking  association,  in  the  course  of  hi* 
employment;  or  by  a  factor,  agent,  broker,  or  other  person  in  a 
fiduciary  capacity. 

Substituted  for  L.  1831,  part  of  §}  30  and  31   (4  Edm.  472). 

I  2896.  Id.t  npon  -wltat  papers. 

Whore  it  appears  to  the  justice,  by  the  affidavit  of  the  plaintiff 
or  another  person,  that  a  sufficient  cause  of  action  exists,  against 
the  defendant,  and  that  the  case  is  within  the  provisions  of  tM 
last  two  sections,  he  must  grant  the  order  of  arrest.  Bat  befoj^ 
granting  it,  h^  must  require  a  written  undertaking  to  the  defend- 
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ant  on  the  part  of  the  plaintiff,  ,u  UK  oih*  or  iHpre  sureties,  aR- 
proved  by  the  justice^  tq  the  ^i^ct  thnt,.  if  the  deXeqdiuit  re- 
covers judgment,  the  plain tiJK  wUi  pay  ^11  costs  v which  may  be 
awHtdeti  to  thtf.dei'eiiduut,  and  all  dnuiages  which  4e  may  sustfiin 
by  reason  of  the  arrest,  .cot  exceeding  the  sum  specified  in  the 
andertaklng  which  must  be  at  least  one  nundred  doUars. 
SabstltQted  for  2  B.  8.  227,  228,  »art  of  Sf  17  and  19  (2  Bdm.  M4). 

f  880T.  Id.  I  Its  «oiftteiiti. 

The  order  mnst  be  subscribed  by.  the  justice  a^d  indorsed  upon 
or  attached  to  the  summons.  It  must  briefly  recite  the  ground  of 
arrest;  and  it  miitA  direct  the  constable,  who  senyes  the  summons, 
to  arrest  the  defendnnt;  to- bring  him  forthwith  before  the  jusUte: 
tnd  to  notify  the  plaintiCE  of  the  arrest,  if  he  can  do  so  with 
Treasonable  diligence. 

Id.,  f  20,  am'd. 

1.2808.  Duty  of  conMtuble. 

The  constable  must,  at  the  time  of  serring  the  summons,  eze* 
cute  the  order  of  arrest,  by  arresting  the  defendant  and  taking 
him  forthwith  before  the  justice.  If  the  justice  is  absent,  or  un- 
able to  try  the  action,  the  constable  must  forthwith  take  the  de- 
fendant before  another  justice  of  the  same  town  or  city;  who 
must  take  cognizance  of  the  action,  and  proceed  therein,  as  if  the 
summons  had  been  issued,  and  the  order  of  arrest  had  been 
granted  by  him. 

Id.,  121.  am'd. 

I  2899.  Return.    When  plaintiff  notified  mnni  appear. 

The  constable^  executing  the  order  of  arrest,  must  forthwith 
deliver  to  the  justice  the  order,  and  a  written  return  thereto, 
under  his  hand,  stating  the  manner  in  which  he  has  executed  it 
and  either  that  he  has  notified  the  plaintiff,  or  that  he  could  not 
do  so,  with  reasonable  diligence.  If  he  returns  that  he  has  no- 
tified the  plaintiff,  the  latter  must  appear  within  one  hour  after 
the  defendant  is  brought  before  the  justice;  otherwise  judg^ueut 
of  nonsuit  must  be  rendered  against  him. 

Id.,  f  22,  am'd. 

I  2900.  Constable  to  keep  defendant  In  custody. 

The  constable  executing  the  order,  or  another  constable,  by 
direction  of  the  justice,  must  keep  the  dofendant  in  custody,  until 
he  is  discharged  by  the  order  of  the  justice,  or  judgment  is  ren- 
dered in  his  favor;  but  the  detention  shall  not,  in  any  case,  exceed 
twelve  hours  from  the  time  when  the  defendant  is  brought  before 
the  justice;  unless,  within  that  time,  a  venire  is  issued,  or  the 
trial  of  the  action  is  commenced,  or  unless  either  is  delayed  with 
the  express  assent  of  the  defendant. 

Id.,  f  2S,  am'd. 

I  aOOl.  Motion  to  dincliartre  from  arrest. 

A  defendant,  arrested  as  prescribed  in  tliis  article,  may,  without 
notice,  upon  the  appearance  of  the  plaintiff  before  the  justice,  or 
at  any  time  afterwards  before  judgment,  upon  two  days' 
notice  given  personally  to  the  plaintiff,  or  to  his  agent  or  attor- 
ney who  appeared  for  him  before  the  .iustice.  applv  to  tl»e  justice 
for  sn  order,  discharenig  him  from  the  arrest.  Tin*  apulicition 
may  be  fonndwl  upon  i\\f  papers  upon  which  the  order  of  arrest 
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was  granted,  nnd  upon  the  complaint,  if  it  has  been  made.  The 
justice  must  grrant  the  application,  wliere  it  appears  that  the  cue 
18  not  within  the  provisions  of  sections  2894  and  2895  of  this  acL 
The  justice  must  also,  upon  the  defendant's  application,  grant 
nn  order  discharging  him  from  arrest,  if  the  plaintiff  fails  to  take 
out,  from  the  justice,  an  execution  upon  a  judgment  in  his  faTor, 
before  the  expiration  of  one  hour  after  he  is  entitled  thereto. 

$  2802.  Bllect  of  dlaeharsTtnsT  defendant. 

The  discharge  of  the  defendant  from  arrest,  before  judg- 
ment as  prescribed  in  the  last  section,  or  in  section  2963  of  tfai« 
act,  does  not  affect  the  jurisdiction  of  the  justice  over  the  nction, 
which  must  proceed,  as  if  it  had  been  commenced  in  the  ordinarr 
manner.  His  discharge  from  arrest,  after  judgment,  as  prescribw 
in  the  last  section,  does  not  affect  the  execution. 

i  20O3.  Wlien  plaintiff  must  prove  extrlnsle  faeta. 

Where  nn  order  of  arrest  hns  boon  granted  and  executed,  in  a 
case  specified  in  subdivision  third  of  section  2895  of  this  act,  the 
plaintiff  cannot  recover  upon  a  default,  and  the  defendant  is  en- 
titlod  to  judgment  upon  a  trial,  unless  the  plaintiff  establishes  aD 
the  matters  of  fact,  which  are  required,  by  that  subdivision  to 
i'ntitle  him  to  an  order  of  arrest. 

%  2904.  Prlvlleare   from  arrest. 

This  article  does  not  abridge  or  otherwise  affect  a  privilefie 
from  arrest  given  by  law,  or  a  right  of  action  for  the  breaeh 
thereof.  A  privileged  pprson  is  entitled  to  be  discharged  from 
arrest,  by  the  order  of  the  justice  before  whom  he  is  hrouKht. 
upon  proof,  by  affidavit,  of  the  facts  entitling  him  to  a  discharge: 
or  he  may  apply  for  and  obtain  an  order  for  his  discharge,  as 
prescribed  in  section  564  of  this  act. 


c.  Ift,  5.  3,  r..  4     aT rACHMENT  Oi?^  PuOPKUT Y.  §§  :a9u5-0« 

article:  fourth. 

Attachment  of  property. 

See.  2906.  In  what  actions,   warrant  of  attachment  may  be  granted 
2WUG.  What  muat  be  shown  tu  procure  u  warrant. 
2M»7.  Warrant;  lorm  and  couienis  ihereot. 
2i)U8.  Undertaking. 
29Ui).  WaiTant;  how  executed. 

^iu.  Service  of  aouiuous  nud  warrant  uiion  defendant. 
2M11.  t'nuertakiug  by  deteuduut;  re-uelivery  to  hlni. 
:a»12.  cluiui  by   Liiitd  pemuui  bond  aud  delivery   tliereapon. 
2dl3.  Action  upon  bond. 
2Ui4.  When  defendant  may  prosecute  bond. 
2915.  icelurn  uf  warrant. 
8Ui6.  Motion  to  vacate  or  modify  warrant,  etc. 
21^17.  Effect  of  vacatinir  warrant. 
2U18.  Proceedings  where  summons  not  personally  served. 


f  SB805.  In  ^Fhat  actions^  ^rarrant  of  attachment  nuty  1»« 
fframted. 

In  an  action  brought  before  a  justice  of  the  peace  a  warrant 
of  attachment  against  the  property  of  one  or  more  defendants 
must  be  granted,  upon  the  application  of  the  plaintiff,  as  pre- 
scribed in  this  article,  where  the  action  is  brought  upon  a  judg- 
ment, or  to  recover  for  one  or  more  of  the  following  causes: 

1.  Breach  of  a  contract,  express  or  implied. 

2.  Wrongful  conversion  of  personal  property. 

3.  Any  other  Injury  to  i>er8onal  property,  in  consequence  of  neg- 
ligence, fraud,  or  other  misconduct. 

Substitute  for  2  R.  S.  230.  part  of  §i  26,  27  and  28  (2  Edm.  24fi);  L.  1881, 
ch.   300,  9  34  (4   Edm.  473). 

S  2fM>0.  IVlu&t  mnat  be  alioivn  to  procure  a  ^varrant. 

To  entitle  the  plaintiff  to  such  a  warrant,  ho  must  show,  by 
affidavit,  to  the  satisfaction  of  the  justice  as  follows: 

1.  That  a  sufficient  cause  of  action  exists  against  the  defendant, 
to  recover  damages  for  one  or  more  of  the  causes  specified  in  the 
last  section.  If  the  action  is  upon  a  judgment,  or  to  recover  for 
breach  of  a  contract,  the  affidavit  must  show  that  the  plaintiff  is 
entitled  to  recover  a  sum  stated  therein,  over  and  above  all 
counterclaims  known  to  him. 

2.  That  the  defendant  is  either  a  foreign  corporation;  or  not  a 
resident  of  the  State;  or,  if  the  defendant  is  a  natural  person, 
and  a  resident  of  the  State,  that  he  has  departed,  or  is  about 
to  depart,  from  the  county  where  he  last  resided,  with  intent  toj 
defraud  his  creditors,  or  to  avoid  the  service  of  n  summons :  or 
keeps  himself  concealed,  with  the  like  intent;  or,  If  the  defendant 
is  a  natural  person,  or  a  domestic  corporation,  that  ho  or  it  has 
removed,  or  is  about  to  remove,  property  from  the  county  where 
the  defendant,  being  a  natural  person,  last  resided,  or,  being  a 
corporation,  last  kept  its  principal  office,  or  from  the  county  in 
which  the  action  is  brought,  with  intent  to  defraud  bis  or  its  cred- 
itors; or  has  assigned,  disposed  of.  or  secroted,  or  is  about  to 
assifcn,  dispose  of,  or  secrete,  property,  with  the  like  intent;  or  that 
the  defendant,  being  a  natural  person  of  full  ago,  and  a  resident  of 
the  State,  has  been  continuously  without  tl»e  United  States  for 
the  space  of  six  months  or  more,  iramedintcly  before  the  applica- 
tion, and  either  that  he  has  not  made  a  designation  of  a  per- 
son, upon  whom  to  serve  a  summons  in  his  belialf,  as  prescribed 
in  ci<H.^on  430  of  this  act,  or  that  service  upon  the  person  so 
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desifirnated   cannot  be  made,    with   due  dilii;once,   in  the  county 
whore  the  person  making  the  designation  resides. 

The  affidavit  must  be  tiled  with  the  justice,  when  the  wamnt 
is  granted. 

2  B.  S.  23Q„  part  of  1$  26,  2T  and  28  (2  Edm.  245). 

jl  290T.  Warrant;  form  and  contents  thereof. 

The  warrant  must  be  granted  by  the  justice  who  Issues  the 
summons,  at  th.e  time  when  the  summons  is  issued;  and  it  must 
be  indorsed  thereupon,  or  annexed  thereto.  It  must  be  subscribed 
by  the  justice,  and  must  briefly  recite  the  ground  of  the  attach- 
ment. It  must  require  the  constable,  to  whom  the  summons  is 
delivered,  to  attach,  on  or  before  a  day  specified  therein,  which 
must  be  at  least  six  days  before  the  return  day  of  the  summons, 
and  safely  to  keep,  as  much  of  the  defendant's  goods  and  chat- 
tels, within  his  county,  as  will  satisfy  the  plaintiff's  demand, 
with  the  costs  and  expenses,  and  to  make  return  of  his  proceed- 
ings thereon  to  the  justice,  at  the  time  when  the  summons  is 
returnabU*.  The  amount  of  the  plaintifiTs  demand  must  be  speci- 
fied in  the  warrant,  as  stated  in  the  affidavit. 

Id.,  S  30,  am'd. 

ff  2908.   rndertaklnir. 

Before  granting  the  warrant,  the  justice  must  reqtiire  a  written 
undertaking  tlo  the  defendant,  on  the  part  of  the  plaintiff,  with 
one  or  more  sureties,  approved  by  the  justice,  to  the  effect  that, 
if  the  defendant  recovers  judgment,  or  the  warrant  of  attach- 
ment is  vacated,  the  plaintiff  will  pay  all  costs  which  may  be 
awarded  to  the  defendant,  and  all  damages  which  be  may  sustain 
by  reason  of  the  attachment,  not  exceeding  th4  sum  specified  in 
the  undertaking,  which  must  be  at  least  two  hundred  dollars:  and 
that  if  the  plaintiff  recovers  judgment,  he  win  pay  to  the  de- 
fendant all  money  received  by  him  from  property  taken  by  virtue 
of  the  warrant  of  attachment,  or  upon  any  bond  given  tnerefor, 
over  and  above  the  amount  of  the  judgment,  'and  interest  there- 
upon. 

Id.,  §  29,  am'd. 

d  2000.  [Am'd,  ld03.]  ^Tarrant)  how  executed;  perUliable 
property  may  be  aolil. 

The  constable  to  whom  the  warrant  of  attachment  fs  delivered. 
must  execute  it  at  least  six  days  before  the  return  day  of  the 
summons,  by  levying  upon  and  taking  into  his  custody  so  mn^h 
of  the  goods  nnd  chattels  of  the  defendant,  not  exempt  from 
levy  and  sale  by  virtue  of  an  execution,  including  money  and 
bank  notes,  which  he  finds  within  his  county,  as  will  satisfy  the 
plaintiff's  demand,  m '.th  the  costs  and  expenses.  He  must  safely 
kft'p  the  proi>erty  attached,  to  be  .disposed  of  as  prescribed  in 
this  article,  and  must  immediately  make  an  inventory  there<»f, 
statin;?  therein  the  estima4:e4  value  of  each  item  or  article. 
Provided,^  however,  if  i^roperty  attached  is  perishable,  the  jns- 
tice  who  issued  the  warrant  may,  by  an  order  made  and  enterefi 
upon  his  docket,  and  with  or  without  notice,  as  the  urgency  of 
the  case  in  his  opinion  requires,  direct  the  constable  to  sell  snob 
property  at  public  auction,  and  thereupon  the  consxable  mxtst 
sell  it  accordingly.  A  certified  copy  of  the  order  directing  the 
sale  shall  be  delivered  to  such  constable.  Such  order  must  pre- 
scribe the  tiuie  and  place  of  the  sale,  and  notice  thereof  must  be 
ffivfu  in  .such  nHuUH>r  and  for  such  time  as  directed  by  the  order. 
The  constable  shall  retain  in  his  hands  tiie  proceeds  of  such  salt; 
until  the  final  determination  of  the  action, 
id.,  1 81.  am'd;  L.  1831,  ch  800. 1 86  a  Edm.  4T3):  L.  1903,  ch.  322.   In  effect  Xaj  ^  Utt 
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§29101.  Ser-riee  of  ■ummoiis  and  urarrant  apon  defendant. 

The  constable  must,  immediately  after  makinir  the  inventory, 
and  at  least  six  days  before  the  return  day  of  the  summonB, 
serve  the  summons,  together  with  the  warrant  of  attachment 
and  inventory,  upon  the  defendant,  by  delivering  to  hipi  per- 
sonally a  copy  of  each,  if  he  can,  with  reasonable  diligence,  be 
found  within  the  county;  or,  if  he  cannoi:  \)e  so  found,  by  leaving 
a  copy  of  each,  certified,  by  the  constable,  at  the  last  place  of 
residence  of  the  defendant  in  the  county,  with  a  person  of  suit- 
able age  and  discretion;  or,  if  such  a  person  cannot  be  found 
there,  by  posting  it  on  the  outer  door,  and  also  depositing  an- 
other copy  in  the  nearest  post-office,  inclosed  in  a  sealed  post- 
paid wrapper,  directed  to  the  defendant  at  his  residence;  or,  if 
the  defendant  has  no  place  of  residence  in  the  county,  by  de- 
livering it  to  the  person  in  whose  possession  the  property  at- 
tached is  found. 

2  B.  S.  230,  §  31,  am'd  as  In  f  2900,  ante. 

I  2911.  Undertajclnsr  by  defendant (  re-deli-rery  to  him. 

The  defendant,  or  his  ettomey  or  agent  in  his  behalf  may,  at 
any  time  before  judgment  is  rendert^d  in  the  action,  execute  and 
deliver  to  the  constable  an  undertaking  to  the  plaintiff,  in  a  sum 
specified  therein,  at  least  twic,e  the  value  of  the  property  at- 
tached, as  stated  in  the  inventory;  with  one  or  more  sureties, 
approved  by  the  constable,  or  bv  the  justice  who  issued  the 
warrant;  and  to  the  effect  that,  ir  judgment  is  rendered  against 
the  defendant,  ancj  an  execution  is  issued  thereupon,  within  six 
months  after  the  giving  of  the  undertaking,  the  property  attached 
shall  be  produced  to  satisfy  the  execution.  Thereupon  the  con- 
stable must  re-deliver  the  property  to  the  defendant. 

Id..  8S  32.  34,  am'd. 

I  2012.  Claim  l»y  third  perMon;  |iond  and  delivery  there- 
upon. 

If  a  person,  not  a  party  to  the  action,  claims  any  property  at- 
tached, which  is  not  reclaimed  by  the  defendant,  as  prescribed  in 
the  last  section,  he  may,  at  any  time  after  the  seizure,  and  be- 
fore execution  is  issued  upon  a  judgment  n»nder€»d  in  the  action, 
execute,  and  file  with  the  justice,  a  bond  to  the  plaintiff,  with 
one  or  more  sureties,  approved  by  the  constable  or  by  the  ji«- 
tice;  in  a  penalty  at  least  twice  the  value  of  the  i>roperty  claimed; 
and  conditioned  that,  in  an  action  upon  the  bond,  to  be  com- 
men(*ed  within  three  months  thereafter,  the  claimant  will  estab- 
lish that  he  was  the  general  owner  of  the  property  elaimeil,  at 
the  time  of  the  seizure;  or,  if  he  fails  so  to  do,  that  he  will  pay 
to  the  plaintiff  the  value  thereof,  with  interest.  The  constable 
mrst  thereujwn  deliver  the  property  claimed  to  the  claimant. 

Id.,  part  of  Si  33,  34,  am'd. 

$  29t:{.   Action  upon  bonil. 

A  judgment  for  the  plaintiff,  in  an  action  upon  a  bond  given 
as  prescribed  in  the  last  section,  must  award  to  him  the  value  of 
the  property  seized  and  delivered  to  the  claimant,  with  interest 
thereupon  from  the  time  of  the  delivery.  If  the  amount  so  re- 
covered exceeds  the  amount,  which  the  plaintlT;  recovers,  in  the 
action  in  which  the  warrant  of  attachment  was  issued,  he  is 
liable  to  the  defendant  in  that  action  for  the  excess. 

la..  part  of  Si  36  an4  37. 

I  2914.   When  defendant  ntn.y  proneoiite  honil. 

If  the  W'arrant  of  attachment  is  vncated  or  annulled,  the  de* 
fendant  may  maintain  an  action,  upon  the  bond  specitied  in  the 
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last  two  sections,  in  his  own  name,  in  the  same  manner  and 
with  the  like  effect,  as  the  plaintiff  might  haye  done,  if  the 
warrant  had  remained  in  full  force. 

2  B.  S.  230,  S  38,  am'd. 

I  2015.  Return  of  ^varraiit. 

The  constable  executing  the  warrant  of  attachment  must,  at 
the  tinije  when  and  place  where  it  is  returnable,  make  i  return 
thereto,  under  his  hand,  stating  all  his  proceedings  thereupon. 
He  must  deliver  to  the  justice,  with  the  return,  each  bond  or 
undertaking  delivered  to  him,  pursuant  to  any  of  the  foregoing 
provisions  of  this  article,  and  a  certified  copy  of  the  inventory  of 
the  property  attached.  The  return  must  state  the  manner  b 
which  the  warrant  and  inventory  were  served,  and,  if  they  were 
served  otherwise  than  by  delivering  a  copj'  thereof  to  the  de- 
fendant personally,  the  reason  therefor,  and  the  name  of  the 
person  to  whom  the  copy  was  delivered,  unless  his  name  is  un- 
known to  the  constable;  in  which  case,  the  return  must  describe 
him  so  as  to  identify  him,  as  nearly  as  may  be. 

Id.,  S  36>  »>  am'd;  L.  1831,  ch.  300,  f  36  (4  Edm.  473). 

I  2916.   Motion  to  vaonte  or  modify  'warrant,  etc. 

A  defendant  who.se  property  has  been  attached,  may,  up<*n  the 
return  of  the  summons,  apply  to  the  justice,  who  issued  the  war- 
rant of  attachment,  to  vacate  or  modify  it,  or  to  increase  the 
plnintiff^s  security.  Such  an  application  may  be  founded  upon 
the  papers  upon  which  the  warrant  was  granted:  or  upon  proof, 
by  affidavit,  on  the  part  of  the  defendant;  or  upon  both.  If  it 
is  founded  upon  proof  on  the  part  of  the  defendant,  it  may  he 
opposed  by  new  proof,  by  affidavit,  upon  the  part  of  the  plaintiff, 
tending  to  sustain  any  ground  for  the  attachment,  recited  in  the 
warrant,  but  no  other.  The  justice  may,  upon  the  return  of  the 
summons,  or  at  any  other  time  to  which  the  action  is  adjourned, 
vacate  the  warrant  of  attachment  upon  his  own  motion,  if  he 
deems  the  papers,  upon  which  it  was  granted,  insufficient  to 
authorize  it. 

S  2917.  Effect  of  viu;attn|ir  -warrant. 

Vacating  the  warrant  of  attachment  does  not  affect  the  juris- 
diction of  the  justice  to  hear  and  determine  the  action,  where 
the  defendant  has  appeared  generally  in  the  action;  or  where  the 
summons  was  personally  served  upon  him;  or  where  judgment 
may  be  taken  against  him,  as  being  indebted  jointly  with  another 
defendant,  who  has  been  thus  summoned,  or  has  thus  appeared. 
In  every  other  case,  the  justice,  who  vacates  a  warrant  of  attach- 
ment against  the  property  of  a  defendant,  must  dismiss  the  ac- 
tion as  to  him. 


$  2918.  ProceedlnflT*  fvhere  anmmons  not  persoaallT 
served. 

Where  the  defendant  has  not  appeared,  and  the  summons  has 
not  been  personally  served  upon  him,  and  property  of  the  defend- 
ant has  been  duly  attached  by  virtue  of  a  warrant,  which  has  not 
been  vacated,  the  justice  must  proceed  to  hear  and  determine 
the  action;  but,  in  an  notion  subsequently  brought,  the  judgment 
is  only  presumptive  evidence  of  indebtedness,  and  the  defendant 
is  not  barred  from  any  counterclaim  against  the  plaintiff.  The 
execution,  issued  upon  a  jud^rrn'Mit  so  rendered,  must  require  tbft 
constable  to  satisfy  it  out  of  the  property  so  attached,  without 
containing  a  direction  to  satisfy  it  out  of  any  other  property. 

L.  1831,  cb.  300,  I  30  (4  Edm.   474). 
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ARTIOIiB  FIFTH* 

Eeplevin, 

^^     • 

Sec.  2919.  When  action  for  a  chattel  may  be  brought. 

2920.  Plaintiff  may  procure  replevin;  affldaTlt  and  undertaklnc. 

2921.  Itequisltiou. 

2922.  Id. ;  how  executed.    Senrice  of  summons,  etc. 
2ilSZ.  Return  of  coniitablc. 

2924.  Defendant  may  except  to  sureties;  proceedings  thereon. 

2925.  Delendanc  may  reclaim  chattel;  proceedings  thereon. 
292tt.  Juatmcatton  of  sureties. 

2927.  When  and  to  whom  constable  must  deliver  chattel. 

2028.  Penalty  for  wrong  delivery  by  constable. 

2029.  Claim  of  title  by  third  person. 

293U.  Defendant  may  demaml  Judgment  for  return. 

2931.  I'roceedings  iu  the  action;  action  upon  undertalEing. 

2932.  Proceedings  when  summons  not  personally  served. 

2933.  When  action  not  affected  by  failure  to  replevy. 

9  2B10.  VThe-a  action  for  a  chattel  may  be  bronvlit. 

All  nction  to  recover  a  cbnttol,  with  or  without  clamttges  for  the 
wrongful  taking,  withholding,  or  detention  thereof,  can  be 
brought  before  a  juBticc  of  the  peace  of  the  county  in  which  the 
chattel  is  found,  in  n  case,  and  subject  to  the  quali^cations,  soeci- 
fied  in  sections  1G80,  1690.  1G91.  and  1692,  and  subdivisioa 
seventh  of  section  2862  of  this  act. 

Substituted  for  Co.  Proc,  9  &3,  subd.  10,  am'd;  L.  1800,  ch.  131,  |  4. 

I    2020.    Plaintiff    may    procure    replevin }    aHldaTlt    an<) 

undertaklnflT* 

The  plaintiff  may,  at  the  same  time  when  the  summons  is  is- 
sued, but  not  afterwards,  require  the  chattel  to  be  replevied,  a^f 
prescribed  in  this  article.  For  that  purpose,  he  must  deliver  to 
the  justice  an  affidavit  and  an  undertaking,  similar,  in  all  re- 
spects, to  the  affidavit  and  undertaking  required  to  be  deliverer]  to 
a  sheriff,  as  prescribed  in  sections  1695,  1697,  1699,  and  1712  of 
this  act;  except  that  the  sureties  in  the  undertaking  must  be 
approved  by  the  justice. 

L.  1831,  ch.  800,  Si  2,  3  and  4  (2  Bdm.  235;  6  Id.  134). 

i  2921.  Reqnlattton. 

Upon  receiving  the  affidavit  and  undertaking,  the  justice  must 
indorse  upon  or  attach  to  the  affidavit  a  written  requisition,  sub- 
scribed by  him,  requiring  the  copptable.  to  whom  the  pummons 
is  delivered,  to  replevy  the  property  described  in  the  affidnvit,  on 
or  before  a  day  specified  in  the  requisition,  which  must  be  at  Irast 
six  days  before  the  return  day  of  the  summons.  The  affidavit  and 
requisition  must  be  delivered  to  the  constable,  with  the  summons. 

Id.,  part  of  I  4.  am'd. 

I  2922.  Id.  I  bo^v  exeented.    Service  of  «nmmonaf  etc. 

The  constable  must  execute  the  requisition,  as  a  sheriff  is  re- 
qnired  to  execute  a  requisition,  in  an  action  brought  to  recover 
a  chattel,  as  prescribed  in  sections  1700.  1701,  nnd  1702  of  this 
act;  exceot  that  he  must  serve  the  summons,  affidavit,  and  re- 
nn iRition  within  the  time  and  in  the  manner  prescribed,  by  section 
2*>iO  of  this  act,  for  the  service  of  a  summons,  warrant  of  at- 
tachment, and  inver.tory. 

Id.,  part  of  I  6. 

776 


r 


§§  8d2a-8a  JUSTICES'  Cpy  HTS.  c.  IP.  t.  2.  a.  5 

f  2023.  Retmrn  of  constable. 

The  constable  must,  on  or  before  the  return  day  of  the  sum 
mons,  make  a  return  to  the  requisition,  under  his  hand,  stating  all 
his  proceedings  thoreuiwn;  ana 'file  it:,  with  the  athdavit  and  r^ 
quisition,  with  the  justice.  The  return  must  state  the  manner  in 
which  the  summons,  affidavit,  and  requisition  wore  served;  and,  if 
they  were  served  otherwise  than  by  delivering  the  requisite  copies 
to  the  defendant  persftftalTy,'  the  ^asbn  thetetor,  and  the  name  oi 
the.  person  to  ^hom  |he  copies  were  delivered,  unless  his  name  is 
unknown  to  the  constable;  m  which  case,  the  return  must  describe 
him  so  as  to  identify  |iim,  as  nearly  as  may  be. 

L.  1831,  ch.  300,  part  ot  i  t.    ' 

f  2924.  Defendnnt  may  except  to  sureties  i  proceedlngi 
thereon. 

At  any  time  after  the  chattel  has  been  replevied,  and  at  least 
two  days  befbrc'  thd  rcftxitri.  day  of  the  summons,  th^  def^&dknt 
itnless  he  requires  a  return  of  the  chattel,  may  serve  upon  the 
plaintiff,  or  upon  the  constable,  a  written  notice  that  he  excepts  to 
the  plaintiff's  sureties:  otherwise  he  is  deemed  to  have  waived  all 
objections  to  tHMn.  If  such  a  notice  is  served,  the  sureties  mnst 
justify  trpon  the  return  of  the  stimmons;  or  the  plaintiff  must  then 
give  a  new  undertaking,  to  the  same  effect  as  \he  original  under- 
taking, with  other  sureties,  who  must  then  appear  and  justify  be- 
fore the  justice. 

Id.,  9  6*  am'd. 

I  2925.  Defendant  may  reclaim  chattel;  proeeediaiKS 
thereon. 

At  any  time  before  t^he  return  day  of  the  summons,  the  defend- 
ant may,  if  )ie  does  not  except'  to  the  plaintifiT's  sureties,  serve  npon 
the  justice  a  notice  that  he  requires  the  return  of  the  chattel  re- 

5 levied.  With  tte  notice'  he  miist  deliver  to  the  juJstice  an  affi- 
avit  and  undertaking,  similar,  in  all  respects,  to  those  required 
to  be  given  by  a  defendant  upon  requiring  a  return  of  a  chattel, 
as  prescribed  in  sections  1704  a'nd  i71'2  Of  this  act,  omitting  the 
provision  in  the  undertaking,  "  or  if  the  actiop  abates  in  conse- 
quence of  the  defendant's  death."  The  sureties  in  fbe  undertak- 
ing must  justify  ^efote  the  Justice  upon  the  return  of  the  Biiin- 
inons.  If  the  plaintiff  has  staged  separately  in  his  affidavit  the 
value  of  one  or  more  chattels  or  clasjs^es  of  chattels,  as  prescribed 
in  section  1697  of  this  act,  the  defendant  may  require  a' delivery 
of  part  ot  Xiie  property  replevied,  as  prescribed  in  that  section. 
Id.,  f  7. 

I  S026.  Jnstlflcntion  of  anretiea. 

Except  as  otherwise  expressly  prescribed  in  this  article,  the  ex- 
amination and  qualifications  of  the  sureties,  and  the  allowance' of 
fhe  undertaking,  upon  ^  iustffication  pursuant  to  either  of  the  Iwt 
two  section  ft,  must  he  fh^  s«Vue  ««  upon  a  justification  of  bail,  ai 
prescribed  in  arcfions  57f),  580.  nnd  681  of  this  act,  substitntlog tlie 
justice  for  the  j'Mcre;  but  nfter  p^ich  allowance,  the  nmiertrfaDg 
must  be  filed  ^i+h  the  justice.  The  constable  is  thereupon  exdhe- 
rated  from  lialility. 

Id..  5  8.  „^ 
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I  2927.  Wfieii  ctiia  to  T«lkom  coniitAble  luowt  deliver 
clauttel. 

If  the  defendant  neither  exce^ts  to  the  plrlintlff's  wiroties,  nor 
requires  the  return  of  a  chattel^  within  the  time  prescribed  for  that 
purpose;  or  if  he  ti^ils  to  brociue  tlie  allowance  of  hi«  undiTtakliig; 
or  if  the  phiintiff,  after  tue  defbndRht  has  excepted  to  his  siUetlDB, 
duly  procures  the  allowuhce  ot  liis  uiidcrtnldnj:,  the  constable 
must,  except  in  the  case  speoilild  iii  tlie  next  section  hut  one,  im- 
mediately deliver  the  ch.ittet  to  tlif^  plaintiff.  If  the  plaintiff, 
dftejf  the  defendant  hiis  excep|:ed,to  hln  sureties.  faiKs  to  procure 
the  allowance  of  his  undertaking;  or  if  the  defendant,  after  he  has 
required  the.  return  of  the  chattel,  procures  the  allowunce  of  .his 
undertaking,  the  constable  must  immediately  deliver  the  chattel 
to  the  defendant. 

Substituted  for  L.  1831,  cb.  300,  Jiart  of  t  t. 

I  S&SSS,  Penalty  *tor  wriiiiff  Ueliverir  by  cotiJitable. 

A  constable  tvho  deJiYcis  to  either  ruiri^y,  without  the  cbnseiit 
of  the  other,  a  chattel  ireplevied  by  hmi,  except  aa  prescribed  in 
the  last  section,  or,  by  virtue  qt  an  execution  issued  upon  a  judg- 
ment in  the  action,  forfeits  to  the  parly  aggrieved  the  sum  of 
one  hundred  dollars;  and  is  also  liable  to  him  for  ail  damages 
which  he  sustains  thereby. 

I  2029.  Claim  of  title  by  tbird  pernon. 

The  provisions,  regulating  the  proceedings,  where  a  person,  not 
a  party,  claims  property  which  has  been  replevied,  and  the  rights 
of  such  a  person,  and  of  the  sheriff,  as  prescribed  in  sections 
1709,  1710,  1711,  and  1712  of  this  act,  apply  to  a  like  case  in  an 
acTiou,  brought  as  prescribed  in  this  article,  substituting  the  con- 
stable for  the  sheriff;  except  that  service  of  a  notice  and  of  a 
copy  of  the  claimant's  affidavit,  upon  the  plaintiff's  attorney,  as 
prescribed  in  section  1709,  must  be  made,  either  upon  the  plain- 
tiff personally,  or  upon  the  attorney  who  appears  for  him  before 
the  justice;  and  that  the  sum  specified  in  the  undertaking,  given 
by  the  plaintiff  to  the  constable,  need  not  exceed,  in  any  case, 
three  hundred  dollars. 

Id.,  S  9.     See  Co.  Proc.,  §  216. 

i  2930.  Defendant  may  demand  Jadirment  for  return. 

Where  a  chattel  has  been  replevied,  and  the  defendant  has  not 
'equlred  the  return  thereof,  pending  the  action,  as  prescribed  in 
the  foregoing  sections  of  this  article,  he  may  in  his  answer, 
demand  judgment  for  the  return  thereof,  either  with  or  without 
damages  for  the  taking,  withholding,  or  detention. 

Id..  *  11. 

i  2031.   Proeeedinv*   In   tbe   action  y  notion   npon  nnder- 

talciniT. 

Section  1373,  section  1731,  excluding  subdivision  first  thereof, 
and  sections  1722,  1726,  1730,  1732,  1733,  1734,  and  1735  of  this 
act,  substituting  the  constable  for  the  sheriff,  npply  to  the  pro- 
ceedings in  an  action  in  n  insfipo's  court  to  recover  r  chattel,  and 
to  »n  action  ngsinst  the  suretios  in  an  undertnkincr  given  therew. 
except  bs  otiierwise  specially  prescribed  in  this  chapter, 

Salmtlttitod  for  W..  §  10. 
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§    2iMK2.     Prooeedii&Mra     T^ken     aiuiiiiioiis     mot     peraoaaUy 

Where  the  defendant  does  not  appear,  and  the  Bummons  haa  oat 
been  perionally  eeryed  npon  him,  and  a  chattel,  or  part  of  a 
chattel,  to  recoTer  which  the  action  is  brought,  has  been  repItvieJ, 
and  the  proceedings  thereupon  have  been  duly  taken,  as  pit- 
HcriVed  in  this  article;  the  justice  must  proceed  to  hear  nnd  de- 
termine the  action,  with  respect  to  that  chattel  or  part  of  a 
chattel;  or,  if  the  action  is  brought  to  recover  two  or  morcchst- 
tels,  with  respect  to  those  which  have  been  replevied:  in  like 
manner  and  with  Ulce  effect  as  if  the  sununoas  had  been  perso  allj 
served. 

L.  18S1.  eh.  800.  f  12.  ani'd. 

S  r^33.  'Wkem  aotion  not  alleeted  by  failure  to  replerr* 

P^here  the  summons  has  been  personally  served  upou  tbo  do 
fenuant,  or  where  he  appears,  the  justice  must  proceed  to  li«:<i 
and  determine  the  action,  although  the  pinintiff  has  not  rr><inir«>I 
the  shattel  to  be  replevied*  or  uie  constable  has  not  bceu  abiv 
to  ^^pleyj  it. 
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TITLE  IIL 

Floadings;  including  counterclaims,  and  proceedings  up« 

an8'.yer  of  title. 

Sec.  2d34.  When  Iwue  to  be  Joined. 
itUHS.  PleadlUK'S. 
2036.  CompUlot. 

2U37.  \\  line  causes  of  action  muj  be  Jolted. 
2»38.  Answer. 

2939.  Demarrer. 

2940.  General  ruleo  of  pleading. 

2IM1.  Accoonc.  or  infttrumeut  tor  payment  of  moo^ 
2042.  Court  may  require  Items  to  be  exhibited. 
2SMJ.  Immaterial   variance   to   be  disregarded. 
2944.  Amendment  of  pleadings. 

2946.  Counterelaiius. 

2940.  Id.;    wheie   executor  or  trustee   is  a   party. 

2947.  Consequence  of  neglect  to  plead  counterclaim. 

2948.  The  last  section  qualifled. 
2940.  Judgment  upon  couuierclaim. 

29DO.  Judgment  when  accounts  e:k.cecd  $400. 

2951.  Answer  of  title. 

2062.  Undertalcing  thereupon. 

29&3.  In  what  court  new  action  to  be  brought. 

2954.  When  action  before  Justice  to  lx>  discontinued. 

2966.  Effect  of  fa  ill  .  i  to  give  undertalslng.  ' 

2966.  When  title  comes  in  question  on  plaintiff's  own  showing. 

S^7.  Pleadings   In   new   action.      Undertaicing   before  Justice,    when   a> 

plica  ble. 
2068.  Answer  of  title  as  to  one  of  several  causes  of  action. 

*    I  £034.  [.\m'a,  1803.]    AVhcn  Ihmhc  to  1>e  Joined. 

At  the  place,  and  within  ouo  hour  after  the  time,  specified  in  the 
summons  for  the  return  thereof;  or,  \Yhere  nn  orner  of  arrest  is 
granted  and  executed,  within  twelve  houis  after  the  defendant  is 
brou;?ht  before  the  justice;  or.  whore  no  summons  is  issued,  at 
the  time  when  the  parties  vchintarily  appear  to  join  issue,  the 
pleadings  of  the  parties  must  be  made,  and  isi^ue  fnust  be  joined. 
Where  both  parties  appear  upon  the  return  at  the  summoua,  an 
issue  must  be  joined  before  an  adjournment  is  had,  except  when 
the  defendant  refuses  or  neglects  to  pload.  Whore  r.n  issue  of 
fact  or  an  issue  of  law  is  joined  in  a  justice's  couit,  or  before  a 
justice  of  the  peace  in  the  cit.v  of  Brooklyn,  or  in  any  of  the 
towns  in  the  county  of  Kings,  in  which  the  judgment  demanded 
by  either  party  in  his  pleadings  exceeds  the  sum  of  one  hundred 
dollars;  or,  when  in  an  action  to  recover  a  chattel  or  chpttels, 
the  value  of  which  as  fixed  by  either  party  in  his  pleading's  or  j^fli- 
davits  exceeds  one  hundred  dollars,  the  defendant  may.  aftj*^ 
issue  joined  and  before  an  adjournment  is  granted  upon  his  nppli- 
cation.  apply  to  the  justice  before  whom  the  action  is  bmurrht  fo- 
an  order  removing  the  action  into  the  county  court  of  the 
county  of  Kings.  Such  an  order  must  be  prar.tc'l  upon 
the  defendant  filing  With  the  justice  an  undertaking  in 
a  sum  fixed  by  the  jostice,  not  exceeding  twice  the  amoijnt 
of  the  damages  claimed  or  twice  the  value  of  the  chattel 
or  of  all  the  chattels  claimed,  as  stated  in  the  pleading  or 
affidavits,  with  one  or  more  sureties,  approved  by  the  justice,  to 
the  effect  that  the  defendant  will  pny  to  the  plaintiff  the  amount 
of  any  judgment,  including  costs,  that  mny  be  recovered  against 
him  in  the  county  court  in  the  action  so  removed.  Prom  the  time 
of  the  granting  of  the  order  the  county  court  of  Kings  county  has 
coiniizance  of  the  action,  and  the  same  shall  be  tried  and  deter- 
mined by  said  county  court  as  if  originally  brought  therein.    Th» 
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# 
justice  must  forthwith  delivor  to  tl^o  clerk  of  the  county  conrtail 
prucobses,  pleudiugM  and  other  imiK'rn  lu  the  action  which  miiht 
be  filed,  entered  and  recorded,  as  the  case  requires,  in  the  latter 
office.  Costs  in  an  action  so  removed  shall  be  the  saine  as  in  alt 
original  action  commenced  in  said  county  court. 

L.  1883.  ch.  380. 


f  293G.  Pleadlnera. 

The  pleading  in  a  justice's  court  are: 

1.  The  plaintiff's  complaint. 

2.  The  defendant's  imswer. 

3.  The  defendant's  demurrer  to  the  complaint,  or  t'o  one  or  more 
distinct  causes  of  uction,  separately  stated  therein. 

4.  The  phi  in  tiff's  demurrer  to  one  or  more  counterclaims  stated 
in  the  answer. 

Co.  Proc.,  9  64,  babd.  1. 

S  2930.   [Am*d,  1900.]      Complaint. 

The  complaint  must  state,  in  a  plain  and  direct  manner,  the 
facts  constituting  the  cause  of  action.  In  an  afiion  arisiui?  on 
contract  for  the  recovery  of  money  only,  or  on  an  account,  the 
plaintiff  or  his  agent,  at  or  before  the  time  of  the  issuing  of  the 
suiumous,  may  make  a  written  complaint  as  above  provided, 
specifyiuK  the  amount  actually  due  the  plaintiff  from  the  defend- 
ant, and  praying  judgment  for  the  amount  so  due,  which  said 
complaint  shall  be  signed  by  the  plaintiff  or  his  agent  and  veri- 
fied in  the  manner  and  as  provided  by  section  five  hundred  and 
twenty-six  of  this  code.  Said  summons  and  complaint  shall  be 
attached  and  shall  be  served  upon  the  defemlant  by  delivering 
to  and  leaving  with  him,  personally,  true  copies  thereof,  not  less 
than  six  nor  more  than  twelve  days  before  the  return  day  of 
said  summons;  and  the  otflcial  certificate  of  the  constable  mak- 
ing such  service  shall  be  sufficient  evidence  thereof. 
Id.,   9ubd.  3;  L.   190G,   ch.  201.    In  offpct  Sept.   1,   1006. 

I  2037.  What  cannea  of  Action  may  be  Joined. 

The  plaintiff  may  unite,  in  the  same  complaint,  two  or  more 
causes  of  action,  where  they  all  arise  out  of: 

1.  The  same  transaction,  or  transactions  connected  with  the 
same  subject   of   action;  or 

2.  C^»n tract,   express  or  implied;  or 

,'i.  IVrsoual  injuries,  and  injuries  to  property,  or  either. 

But  it  must  appear,  upon  the  face  of  the  complaint,  that  all 
the  causes  of  action  so  united  belong  to  one  of  the  foregoing  sub- 
divisions of  this  section;  that  tboy  are  consistent  with  each  other; 
that  tht»y  require  the  same  judgment;  and,  except  as  otherwise 
prescrilitvl  by  law,  that  they  affect  all  the  parties.  Where  t 
cause  of  action,  for  which  a  defendant  migut  be  arrested,  is 
united  with  a  cause  of  action,  for  which  he  cannot  be  arrested, 
an  execution  against  the  person  of  the  defendant  cannot  be 
issued   upon   the  judgment. 

$  2038.   [Am'd,  lOOU.I     Anii^er.    . 

The  answer  may  contain  a  general  denial  of  each  allegHtion  of 
the  complaint,  or  a  specific  denial  of  one  or  more  of  the  material 
allegations  thereof.  It  may  also  set  forth,  in  a  plain  and  direct 
manner,  new  matter,  constituting  one  or  more  defences  or  coon* 
terclaims.  In  case  the  defendant  appears  and  answers  in  tJi 
action  in  which  a  verified  tnimplaint  has  been  served,  his  aiuwer 
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sball  bo  in  writing  and  sball  be  verified  as  above  provided  for  the 
rerificatiou  of  the  complaint. 
Go.  Piw.,  subd.  4,  5  G4;  L.  1006,  ch.  201.    In  effect  Sept.  1,  1906. 

S  2939.  pemurrer. 

In  a  case  specified  in  subdivision  third  or  fourth  of  section  2935 
of  this  act.  a  party  may  demur  to  the  pleading  of  the  adverse 
party,  or,  if  it  is  a  complaint,  to  one  or  more  distinct  oud  separate 
eauses  of  action,  whore  it  is  not  sufficiently  explicit  to  bo  under- 
stood; or  where  it  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action,  or  conn tei claim,  as  the  case  may  be.  It'  the  court 
deems  the  demurrer  well  founded,  it  must  permit  the  i)leuding  to 
he  amended;  and  if  the  party  fails  so  to  amend,  the  defective 
pleading,  or  part  of  a  pleading  demurred  to,  must  be  disregarded. 
If  the  court  deems  the  demurrer  not  well  fouiidcd,  it  must  permit 
the  party  making  it  to  plead  over,  at  Ixis  election. 
Co.  Proc,  S  64,  buIkI.  G  and  7. 

I  2940.  General  rule*  of  pleadingr. 

A  pleading,  except  as  otherwise  prescribed  in  section  2951  of 
this  act,  may  be  oral  or  written.  If  it  is  oral,  the  substance 
thereof  must  be  entered  by  the  justice  in  his  docket-book;  if  it  is 
written,  it  must  be  filed  by  iiim,  and  a  reference  to  it  made  in 
his  docket-book.  A  pleading  is  not  required  to  be  in  any  par- 
ticular form;  but  it  must  be  so  expressed,  as  to  enable  a  person 
of  common  understanding  to  know  what  is  intended. 
Id.,  snbd.  2  and  5,  am'd. 

I  2941.  A6coiiat,  or  Inatruinent  for  payment  of  money. 

For  the  purpose  of  setting  forth  a  cause  of  action,  defence,  or 
counterclaim,  fouuded  upon  an  account,  or  upon  an  instrument  for 
the  payment  of  money  only,  it  is  sufficient  for  the  party  to  deliver 
the  instrument,  or  a  copy  or  the  account  to  the  court,  and  to  state 
that  there  is  due  to  him  thereupon,  from  the  adverse  party,  a 
specified  sum,  ^  which  he  claims  to  recover  or  to  set  off. 
Id.,  subd.  9. 

f  2948.  Conrt  may  require  Items  to  be  exhibited. 

The  court  may,  upon  the  request  of  either  party,  made  when 
issue  is  joined,  require  the  adverse  party  to  exhibit  his  accovnt  ' 
or  demand,  or  to  state  the  nature  thereof,  us  far  as  it  is  in  his 
power  HO  to  do,  at  that  or  another  specified  time;  and  in  case  of 
his  default,  it  may  preclude  him  from  giving  evidence  of  such 
partfl  thereof,  as  have  not  been  so  exhibited  or  stated. 
Id..  saM.   |4. 

I  2943.  Immaterial  variance  fo  be  c|l«r«flrarded. 

A  variance,  between  an  allegatidn  in  a' pleading  and  the  proof, 
must  be  disregarded  as  immaterial,  iinloss  tho  court  i.s  satisfied 
that  the  adverse  party  has  been  misled  thereby,  to  his  prejudice. 
Id.,  anbd.  10.  

12^44.  Amendment  of  plenillnKN. 

TBe '  couH  'inusfj'  tipon  ipplioafVon,  allow  a  pleading  to  be 
ameti'ded,  at' any  time' nofore"  tIio"fHal,'or  during  the  trinl,  or  upon 
appeal,  if  Substantial  jtisfice  Wilj  be  'nro'inof^d  fhetcby.  \\Tif^ro  a 
party  amends  his*  pleadtn^  aftrr  joutcfpr  of  Issue,  or.  plend.^  over 
tijion  the'dedsioh  of  a  demurt'oi*,  n'rid  it  is  Tnado  to  appear  to  the 
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satisfactioii  of  the  court,  by  oath,  that  an  adjournment  is  neces* 
sary  to  the  adverse  party,  in  consequence  ot  tue  aiL*  iudmeut  or 
pleading;  over,  an  aujournuieut  mu8t  be  /^ranted.  Mhe  court  ua; 
also,  in  its  discretion,  require,  as  a  condition  of  allowiug  au 
amendment,  the  payment  ot  cos  .8  to  the  adverse  party. 

Id.,   BQbd.   11. 

1  2846.  Connteirclaiina. 

Sections  501  and  502  of  this  act  apply  to  a  counterclaim  in  an 
action  brought  in  a  justices  court;  except  that  such  a  couu;er- 
claim  cannot  be  interposed,  unless  it  ii  of  such  a  nature,  tunt  a 
justice's  court  has  jurisdiction  of  a  cause  of  acti:)n  founded 
thereon. 

Substituted  for  2  R.  S.  234,  §  50  (2  Edtn.  260,  251). 

§  2046.  Id.;  Inhere  exeentor  or  trustee  Is  n  party. 

Sections  505  and  506  of  this  act  apply  to  a  counterclaim  in  an 
action  against  a  person  sued  in  a  represoutativo  capacii.\,  or  la 
favor  of  an  executor  or  administrator,  except  that  tuj  defecdani 
cannot  take  judgment  against  the  plaintiff,  upon  a  counterclaim, 
for  a  sum  exceeding  two  hundred  dollars. 

2  B.   S.  234,  a  55  and  56. 

i  2947.  Conaequence  of  negrlect  to  plead  counterclatm. 

Where  the  defendant,  in  an  action  to  recover  damasros  upon  or 
for  breach  of  a  contract,  neglects  to  interpose  a  c.>unterclaii:i,  c  n- 
sisting  of  a  cause  of  action  in  his  favor  to  recover  c:amajres  f  r 
a  Ijke  cause,  which  might  have  been  allowed  to  hha  upon  the 
trial  of  the  action,  he,  and  every  person  derivinjc  'litle  thereto 
through  or  from  him,  are  forever  thereafter  precluded  from  main- 
taining an  action  to  recover  the  same,  or  any  part  thereof. 

Id.,  §  67. 

§  2948.  The  last  section   qnalifled. 

But  the  prohibition  contained  in  the  last  section  does  not  ex- 
tend to  either  of  the  following  cases: 

1.  Where  the  amount  of  the  counterclaim  is  two  hundred  dol- 
lars more  than  the  judgment  which  the  plaintiff  ret  overs. 

2.  Where  the  counterclaim  consists  of  a  judgment,  .'endorod  be- 
fore the  commencement  of  the  action,  in  winch  it  might  have 
been   interposed. 

3.  Where  the  counterclaim  consists  of  a  claim  for  unliquidated 
damages. 

4.  Where  the  counterclaim  consists  of  a  claim,  upon  which  an- 
other action  w^as  pending,  at  the  time  when  the  action  was  com- 
menced. 

5.  Where  judgment   is   taken   against  the  defendant,  without 

Eersonal  service  of  the  summons  upon  him,  or  an  appearance  by 
im. 

Id..   §  58,   fim'd;   L.    1840.   ch.  317  (2  Edm.   252). 

§  2949.  Jndfrment  apon  counterclaim. 

Where  a  countercJaim  is  established,  which  equals  the  plain- 
tiff's demand,  the  judgment  must  be  in  favor  of  the  defendant. 
Where  it  is  less  than  the  plaintiff's  demand,  the  plaintiff  mnst 
have  judgment  for  the  residue  only.  Where  it  exceeds  the  plain- 
tiff's demand,  the  defendant  mnst  have  judgment  for  the  excess, 
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or  so  much  thereof  as  is  dae  from  the  plaintiff,  lUnless  it  is  more 
than  the  sum  of  two  hundred  dollars.  If  it  is  more  than  two 
hundred  dollars,  or  if  no  part  of  it  is  due  from  the  plaintiff, 
the  justice  must,  at  the  election  of  the  defendant,  either: 

1.  Set  off  so  much  of  the  counterclaim  as  is  sufficient  to  sat- 
isfy the  plaintiff's  demand,  and  render  judgment  for  the  defendant 
for  his  costs;  in  which  case,  the  defendant  may  maintain  an  ac- 
tion for  the  residue;  or, 

2.  Render  a  judgment  of  discontinuance  with  costs;  in  which 
case,  the  defendant  may  thereafter  maintain  an  action  for  the 
whole. 

Where  part  of  the  excess  is  not  due  from  the  plaintiff,  the  judg- 
ment does  not  prejudice  the  defendant's  right  to  recover,   from 
another  person,  so  much  thereof  as  the  judgment  does  not  cancel. 
Id./$S  52,  53,  and  part  of  {  58. 

S  20SO.  Judarment  ^^heii  acconnta  exceed  ^00. 

Where,  upon  the  trial  of  an  action,  the  sum  total  of  the 
accounts  of  both  parties,  proved  to  the  satisfaction  of  the  jus- 
tice, exceeds  four  hundred  dollars,  judgment  of  discontinuance 
mast  be  rendered  against  the  plaintiff,  with  costs. 

2  B.  S.  234,   S  54. 

S  2051.  Anairer  of  title. 

The  defendant  may,  either  with  or  without  other  matter  of 
defence,  set  forth  in  his  answer  facts,  showing  that  the  title  to 
real  property  will  come  in  question.  Surh  an  answer  must  be 
in  writing;  and  it  must  be  signed  by  the  defendant,  or  his  attor- 
ney or  agent,  and  delivered  to  the  justice.  The  justice  must, 
thereupon,  countersign  the  answer,  and  deliver  it  to  the  plaintiff. 

Co.  Proc.,  I  55. 

S  29S2.  Vndertaklnar  tberenpon. 

In  the  case  specified  in  the  last  section,  the  defendant  must 
also  deliver  to  the  justice,  with  the  answer,  a  written  undertaking, 
executed  by  one  or  more  sureties,  approved  by  the  justice;  to 
the  effect  that,  if  the  plaintiff,  within  twenty  days  thereafter, 
deposits  with  the  justice  a  summons  and  complaint  in  a  new 
action,  for  the  same  cause,  to  be  brought  in  the  proper  court,  as 
prescribed  in  the  next  section,  the  defendant  will,  within  twenty 
days  after  the  deposit,  give  a  written  admission  of  the  service 
thereof.  Where  the  defendant  was  arrested  in  the  action  before 
the  justice,  the  undertaking  must  further  provide,  that  he  win, 
at  all  times,  render  himself  amenable  to  any  mandate,  which 
may  be  issued  to  enforce  a  final  judgment  in  the  action  so  to  be 
brought.  If  the  defendant  fails  to  comply  with  the  undertaking, 
the  sureties  are  liable  thereupon,  to  an  amount  not  exceeding 
two  hundred  dollars. 
Id.,  xwrt  of  §  66,  am'd. 

i  9868.  In  fvhat  court  new  action  to  be  bronsrltt. 

The  court  in  which  a  new  action  is  to  be  brought,  as  prescribed 
in  the  last  section,  is  the  supreme  court,  or  the  county  court  of 
the  justice's  county,  at  the  plaintiff's  election:  except  that, 
where  the  justice  is  a  justice  of  the  peace  of  the  city  of  Buffalo, 
it  is  the  superior  court  of  Buffalo. 

Id.,  §  68. 
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{  2054.  When  action  |>efore  Jii«t|oe^to  1»e  4iaconttn«ed. 

Upon  the  delivery  of  the  undertaking  to  the  justice,  the  aciion 
before  him  is  discontintied,  and  each  party  must  pay/ hid  owd 
costs.  The  costs  so  paid  by  either  party  must  be  allowed  to  bim. 
if  he  recovers  costs  in  the  new  actioli,  to  b6  brought  as  prescribed 
in  the  last  two  sections.  If  the  plaintiff  fails  to  deposit  with 
the  justice  a  summons  and  complaint  in  the  new  action,  before 
the  expiration  of  twenty  days  after  the  delivery  of  the  under- 
taking, the  defendant  may  maintain  an  action  against  the  plaintiff 
to  recover  his  costs  before  the  justice. 

Id.,  i  5T. 

f  2S055.  Blffect  of  faflnre  to  stve  andertaklng:* 

If  the  undertaking  iia  not  delivered  to  the  justice,  he  has  juris- 
diction of  the  action,  and  must  proceed  therein;  and  the  defendant 
is  precluded,  in  his  defence,  from  drawing  the  title  in  question. 

Id.,  {  58. 

I  20S6.  When  ttt|e  cornea   In  question  on  plalntllTs  own 

■hovvlnir. 

•    -       "    • 

If,  however,  it  appears,  upon  the  trial,  from  the  plaintiff's  own 
showing,  that  the  title  to  real  property  is  in  question,  and  tbf 
title  is  disputed  by  the  defendant,  the  justice  must  dismiss  the 
complaint,  with  costs,  and  render  judgment  against  the  plalntiif 
accordingly. 

Co.   Proc,   s  50. 

§  SH>B7.  PleadlnflT*  In  neiiv  action.  Undertaking  before 
Justice,  iFVhen  applicable. 

In  the  new  action,  to  be  brought  after  an  action  before  a  jn$- 
tice  is  discontinued,  by  the  delivery  of  an  answer  and  an  under- 
taking, as  prescribed  in  the  last  six  sections  of  this  act,  the 
l)laintiff  must  complain  for  the  same  caus6  of  action  only,  upon 
which  he  relied  before  the  justicfe:  and  the  defendant's  answer 
must  set  up  the  dame  defence  only,  which  he  made  before  the 
justice.  If  the  action  is  to  recover  a  chattel,  which"  was  re- 
plevied in  the  justice's  coilrt,  each  undertaking,  giren  in  the 
justice's  court,  continues  to  be  valid  in,  and  is  applicable  to,  the 
new  action. 

Id.,  i  60. 

S  2098.  AnsTver  of  title  a«  to  one  of  several  causes  or 
action.  '  .        .         t  ,  .         ... 


Where,  in  an  action  before  a  justice,  the  plaintiff  has  two  nr 
mot-eoaiis^R  Wf  aotloh,  aii(fthe  ftfefdnce;  'th if  the  tfflfe"  td  n».l! 
pi'opertV  will  (*ome  iti  qufsfioh,' is 'int^rpos^fl''is'tt>  one  or'tnt>re. 
but  not  as  to  all  of  them;  the  d«eWdh«f 'mtty  deliter  hri*'ailg\c?r 
and  undertaking  as  prescribed  in  sections  2p.5i"  ^n<f  "2ft82  of 
this  act.  with  respect  to  the  cause  or  causes  *Hf  actihn  only,  !n 
which  title  will  so  come  in  question.  Whereupon  the  justice 
must  discontifift^  the  ftcH^n  ffs  t<V  thff^i*  cafi^Wofwt^Tiorf  bnf^:'¥IiJ» 
plaintiff  may  commence  a  new  ^ctjon  ther^fby  in  *  the  pro^^" 
court;  and  the  original  action  mu-st  proceeq  as  to  tjie  otheir  Causes. 

ra..  part  6M  62.  "         «.ex 
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TITLE  IT. 

Proceedinga  between  the  jomder  of  iaane  and  tlia  ti^sL 

Actlcl*  1.  AdjMnmiBBU. 

article:  first. 

A<^jo  ur  nuK.'n  ta. 
Sec.  aeo.  Adjaunaient  br   ]i»ll». 


1SA8.  AdjonnilDCDl   eot   to   u«ed    olnetir  daya. 

f  aSBft.  AdlonFBmeDt  br  Jut  Ice. 

At  the  time  of  tbe  returu  of  a  BUmmonB,  or  of  tbe  joinder  of 
Issne  without  process,  tiut  at  no  other  time,  the  juHtice  may.  In 
his  iliecretion  and  upon  his  own  motion,  iidjourn  the  trini  of  the 
action  not  more  than  eight  days,  unless  the  defendant  has  been 
arrested:  in  whieh  case,  no  aueb  adjournment  shall  be  mado, 

3  R.    a.   23S,    it  67,   OS  i2  Edm.    2S*). 

I  aoeo.  AdJonmmeBl  on  application  af  plalntllT. 

At  the  time  of  tbe  return  of  a  summons,  or  of  the  Joinder  of 
Issue  without  proceds,  the  Justice  most,  upon  the  applicntioii 
of  the  plaintiff,  adjourn  the  trial  of  tbe  aetion,  not  more  than 
eiKht  days,  lo  a  time  Gied  hy  tbe  Juittiee.  But  Bucb  an  adjouTu- 
mput  shall  not  be  granted  tinless  the  plaintiff  or  his  attorney.  If 
rpqulred  hy  tile  defendant,  makes  onth  that  the  pUlntlff  cannot, 
for  nant  of  some  material  TesUmonf  or  nltneas,  specified  br 
him,  safely  proceed  to  trial. 
Id.,  part  or  tl  OD  and  10  (2  Bdm.  254,  36B). 

I  ^BOf-  AiUonrnmi'Dt  on  application  ft  defendant. 

At  the  time  of  itu-  i<>inder  of  ipsu^,  the  justice  must,  upon  tbe 
apptiCBtioii  of  tlK:  rjifiii4iinl,  ndJoui;n  the  trial  of  tne  action, 
□pOD_hi4  coraplyinff  I'^i'l'  the  following  teijoirements; 

1.  The  ili'f^niJanl  'r  his  attorney  musf,  it  required  by  thf 
Ulaintiff,  or  by  the  jnhlice,  make  oath  that  ji^  Terlly  believei 
that  la?  dcfeni^iiil  liii--^  a  good  defence  io  fbc  aqtion.  qnd  that 
he  cidirtot  tafelj  iTm.'ed  to  trial,  for  jfnnt  of  some  material 
rmlimnny  gr  p-Hriv-.  -DCi-jfieii  ^y  htm', 

Z.  If  tepuired  Vv  rl...  piainti«.  and  (bf  defen^nnt  |in|  fiot  t>een 
B(Tpii1"4 '  In  the  n,iiiiii,  yc  pOderlntiine  pijisf  b^  Siyeu  to  tfie 
plqintltr  in  li('h;i1f  i.C  (he  detendqpti  a*  presoribe*!  in  tiie  peif 
section.  But  supIi  rn  undertaking  need  not  be  giron,  wpere  the 
action  Is  to  recover  a  cbnf tol.  '    " 

BWrti'^H  AlflHOtnttlelit"  Wimt  ^e  (or  such  a  reasonable  ttuie, 
(iTPd  by  tbe  Justice,  as  will  enable  the  defendant  to  procure  th« 
testimonr  pr  witii«ft- 

Id..  H  74  abd  TO. 
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f   2Ma.   Id.  I   nndertaklniT  tltercapon. 

The  undertaking  prescribed  in  the  last  section  mast  be  execated 
by  one  or  more  sureties,  approved  by  the  justice;  and  must  be 
to  the  effect  thnt,  if  the  plaintiff  recovers  judgment  in  the  notion; 
and  if,  before  the  expirntion  of  ten  days  after  the  plnintiflE 
becomes  entitled  to  an  execution  upon  the  judgmei't.  the  ilo- 
feudant  removes,  secretes.  nssi^nF.  or  in  any  way  disposes  of 
any  part  of  his  property,  liable  to  lov.v  and  sale  by  virtue  of  nii 
execution,  except  for  the  necessary  support  of  himself  ami  hi? 
family,  and  If  an  execution  upon  the  jud^rment  is  rctnrnwl 
wholly  or  partly  unsatisfied:  the  nureties  will,  upon  drnm:.d, 
pay  to  the  plaintiff  the  sum  due  upon  the  judgment. 

L.   1831.  cl).   300.  S  40  (4  Edm.  474). 

1  2ftOn.  Undertal&lnsr  tt*  nrocnre  dlacliarsre  of  defenilani 
fvoitt  eniitody. 

Where  the  defendant  has  been  arrested,  the  trinl  must  bo 
adjourned  upon  his  application,  upon  the  same  teruif:.  and  in 
the  same  manner,  ns  where  he  has  not  been  arrested;  eyc<M»t  t'a 
the  undi^nking  prescribed  in  the  last  section  neeil  not  be 
given.  A  defendant,  who  procures  such  an  ndjoarnm«*nt.  in  isr 
continue,  during  the  time  of  adjournment,  in  the  custody  of 
the  constable;  unless  he  gives  an  undertaking  to  the  plaintiff, 
with  one  or  more  sureties,  approved  by  the  justice,  to  the  effect 
Ihat,  if  the  plaintiff  recovers  judgment  in  the  action;  and  if  an 
I  xecution  is  issued  thereupon  against  the  person  of  the  dofendant 
v'ithin  ten  days  after  the  plaintiff  is  entitled  to  the  same;  and 
if  r.  return  is  made  thereto,  on  or  after  the  return  day  thereof, 
that  the  defendant  cannot  be  found;  the  sureties  will  pay  to  the 
plaintiff  the  amount  due  upon  the  judgment.  If  sucb  an  under 
taking  is  given,  the  defendant  must  be  discharged  from  custody. 

2  R.  8.  230,  240,  part  of  9S  71,  77  and  76  (2  Edm.  266). 

I  2064.  'When  defendant  to  be  dlschars^d. 

If  the  trial  of  an  action,  in  which  the  defendant  has  been 
arrested,  is  adjourned  with  the  consent  Of  both  parties,  or  upon 
the  application  of  the  plaintiff,  the  defendant  must  be  discharged 
from  custody. 

Id.,  I  72. 

S  296S.  Snbaeqnent  adjonrnnienta. 

The  justice  must,  upon  the  application  of  the  defendant, 
grant  a  second  or  subsequent  adjournment  of  the  trial  of  the 
action,  upon  the  defendant's  giving  security,  if  required,  as 
prescribed  in  the  foregoing  provisions  of  this  article,  where  he 
applies  for  a  first  adjournment;  and  upon  his  proving,  by  his  own 
oath  or  otherwise,  to  the  satisfaction  of  the  justice,  that  he 
cannot  safely  proceed  to  trial  for  want  of  some  material  testi- 
mony or  witness;  and  that  he  has  used  due  diligence  to  obtain 
the  testimony  or  witness.  But  if  the  defendant  has  given  an 
undertaking  upon  a  former  adjournment,  a  new  undertaking  need 
not  be  given,  unless  it  is  required  by  the  justice,  or  by  the  sure- 
ties in  the  former  undertaking. 
Id.,  i  76. 

I  3966.  Jnatlee  may  Impose  conditions  npon  adyonm- 
■tent. 

Upon  granting  the  defendant's  application  for  an  aajoumment 
where  the  triaJ  has  been  once  adjourned,  or  where  the  pUdntUr 
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is  a  Bon-resident  of  the  county,  the  justice  may,  in  his  discretion, 
upon  the  plniutiff*s  application^  direct  that  any  witness  on  the 
IMirt  of  the  plaintiff,  who  is  in  attendance,  he  then  examined 
under  oath  before  the  justice.  Thereupon  the  testimony  of  the 
witness  must  be  reduced  to  writing,  certified  by  the  justice,  and 
rotnined  bj*  him:  in  be  road  upon  tiio  trinJ.  with  the  same  effort, 
and  Bubjoct  to  the  samp  objections,  as  if  it  was  thini  given  orally 
by  the  witness. 

2  R.  S-  239.  240,   |  7«. 

{  SSS>07.  Adjonrnnient  nrhen  vrarrant  to  attach  absent  ^vlt- 
ae»fi  In  iflMoed. 

Where,  upon  a  trial,  a  warrant  of  attachment  is  issueil  to  com- 
pel the  attendance  of  a  witness,  who  has  failed  to  apiiear  in 
«)bpdienfe  to  a  subixHua;  'the  justice  may,  in  his  discretion,  ad- 
journ the  trial,  for  such  a  time  as  he  deems  necessary  for  the 
return  of  the  warrant,  not  exceeding  five  days. 

f  2968.  Adjonrnnient  not  to  exceed  ninety  dayn. 

The  trial  of  an  action  shall  not  be  adjourned  to  a  time  beyond 
ninety  days  from  the  joinder  of  issue,  without  the  consent  of  both' 
psrties,  except  in  one  of  the  following  cases: 

1.  Where  a  venire  has  been  duly  issued,  but  a  jury  has  not 
been  procured,  so  that  it  is  necessary  to  issue  a  new  venire,  or 
to  summon  one  or  more  talesmen,  the  trial  may  be  adjourned, 
not  more  than  two  days  beyond  the  ninety  days,  in  order  to 
enable  the  jury^  to  be  procured. 

2.  Where  a  jury  has  not  been  able  to  agree  upon  a  verdict, 
nnd  is  discharged,  the  trial  may  be  adjourned  a  suflSclent  time 
beyond  the  ninety  days,  to  enable  a  new  jury  to  be  procured,  as 
proscribed  in  title  fifth  of  this  chaoter. 

3.  Where  a  warrant  of  attachment  hns  been  issued  to 'compel 
the  attendnnoe  of  a  witness,  as  prescribed  in  the  last  section,  or 
ft  warrnnt  h.ig  boen  issued  to  commit  a  recusant  witness,  as  pre- 
scribed in  title  fifth  of  this  chapter,  an  ndjournment  made  there- 
upon, as  prescribed  by  law,  is  not  deemed  a  part  of  the  ninetgr. 
days. 

8m  2  B.  »    2«D,   240.  I  7S. 
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■ 

AATICIilB  SFSCOBTD. 

Compelling  the  attendance  of  a  witness, 

8*c.  2868.  When  Justice  may  Iwue  subpoena. 
3870.  Subpoena;   bow  senred. 
2871.  Warrant  of  attachment  against  defaulting  wltaefla.  ' 

2972.  Id.;  how  executed;  fees  tnoreupon. 

2973.  Id.;  when  witness  la  In  adjoining  coanty. 
2874.  Fine  for  refusing  to  attend,  or  to  testify. 
2975.  Id.;   how   Imposed. 

28T9.  441nut«  of  convlctloD. 

2877.  Execution   thereupon. 

2878.  Money  collected;    how  applied. 

2879.  Defaulting  witness  liable  for  damages. 

§  2909.  V^^lien  Jniitlce  may  Issue  subpoena. 

A  justice  of  the  peace  may  issue  a  subpoeiia,  to  compel  a  wit- 
ness to  attend,  in  tlie  county  where  the  justice  resides,  or  in  an 
adjoining  county,  but  not  otherwise,  for  the  purpose  of  testify- 
ing upon  the  trial  of  an  action,  pending  before  himself,  or  before 
another  justice.  The  subpoena  may  require  the  witness,  except 
as  otherwise  expressly  prescribed  by  law,  to  bring  vith  nim  any 
book  or  paper,  relating  to  the  merits  of  the  action.  Eut  a  justice 
shall  not  issue  a  subpoena  to  compel  the  attendance  of  a  witness 
before  another  justice,  unless  the  person  applying  therefor  prores, 
by  his  ow^n  oath,  or  the  oath  of  anothor  person,  that  an  action  is 
actually  pending  before  the  other  justice. 

2  n.  S.  239.   240,  ||  80  and  81.    See  §  3135,  post. 

fl 

I  2970.  Subpoena;  Iiott  served. 

A  subpoena  may  be  served  by  a  constable,  or  by  any  other  per- 
son. It  must  be  served  by  reading  it,  or  stating  its  contents,  to 
the  witness,  and  by  paying  and  tendering  to  him  his  lawful  fee 
for  one  day's  attendance  as  a  witness.  Where  it  is  served  by  s 
constable,  his  return  thereto,  stating  the  manner  of  service  and 
the  sum  paid,  is  presumptive  evidence  of  the  facts  therein  stated. 

Id.,  s  82. 

§  2071.  \%'^arrant  of  attachment  affalnst  defaultlaff  '«*1*~ 
uess. 

Where  it  is  made  to  appear,  to  the  satisfaction  of  the  justice, 
by  affidavit  or  other  proof,  that  a  person,  duly  subpoenaed  to 
attend  before  him  in  an  action,  has  refused  or  neglected  to  attenfl 
as  a  witness  in  obedience  to  the  subpoena;  and  no  just  cause  for 
tlie  neglect  or  refusal  is  shown  to  exist;  and  the  party,  in  whose 
behalf  the  witness  was  subpoenaed,  or  his  attorney,  makes  octh 
that  the  testimony  of  tlie  witness  is  naaterial;  the  justice  must 
issue  a  warrant  of  attachment,  directed  generally  to  any  con- 
stable of  the  county,  for  the  purpose  of  compelling  the  attendance 
of  the  witness. 

Id..  §  83,  am'd;  L.  1834,  ch.  235. 

S  2072.  Id.;  liow  executed)   fees  thereupon. 

Such  a  warrant  of  attachment  must  be  executed  in  the  wroc 
manner  as  an  order  of  arrest.  The  fees  of  the  justice  and  <»"• 
stable  for  issuing  and  serving  it,  must  be  paid  by  the  person 
against  whom  it  is  issuocl,  unless  he  shows  a  reasonable  **J:cn«f- 
to  the  satisfaction  of  the  justice,  for  his  omission  to  attend;  n» 
which  case,  the  partv  procuring  the  warrant  must  pay  tl'Cni,  ana. 
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if  he  recovers  costs,  the  amount  tiieH*of  mtlst  be  allowed  ti>  him 
as  part  oC  hi»  costs. 

2  &.   8.  239,  240»  (  84. 

S  tt97S*  lii.i  'vrlien  wltnens  Is  in  itdjolntntr  cotii^tr. 

t^Tiere  the  delinquent  witness  is  within  an  hdjoiriin^  CQilhty, 
the  constable,  to  whom  the  warrant  of  attacninent  is  directed, 
may  arrest  the  witness  in  that  county,  and  bring  him  before  the 
justice.  Tlie  constable,  while  he  is  wijhin  the ,  adjoining  county 
for  that  purpose,  has  all  the  iK)ivers  of  a  constable  of  tnat  cottiity. 
With  n'tiii€ct  to  the  warraiit  so  issued  to  him. 

1  2974.  ^Inc  for  rcfUKitifir  to  Atiencly  or  io  iesiltf- 

A  person,  duly  tjubpueuaed  as  a  witness,  who,  without  a  reason 
able  excune,  proved  l>y  his  oath  ,or  the  oath  of  ahother  persoii* 
fails  to  attend;  or,  attending,  refuses  to  testify;  must  be  fined, 
by  the  justice  before  whom  the  action  is  pending,  for  each  non- 
attendance  or  refusdl,  such  a  sum,  not  less  than  one  dollar  noi 
more  than  ten  dollars,  as  the  justice  thinks  it  reasonable  to 
impose  upon  him,  as  a  fine  therefor. 

2  B.  S.  230,  240.  f  85,  am'd. 

%  297B.  Id.)  Iko-w  Imponed. 

The  fine  may  be  summarily  imposed  by  the  justice,  upon  the 
application  of  the  party  in  whose  behalf  the  witness  was  sub- 
poenaed, at  any  time  during  the  trial,  when  the  defaulting  wit- 
ness is  present,  and  has  an  opportunity  to  be  heard.  If  it  is  not 
imposed  during  the  trial,  the  justice,  at  any  time  within  five  days 
after  judgment  is  rendered,  must,  upon  the  application  of  the 
party,  issue  a  warrant,  directed  generally  to  any  constable  of  the 
county,  commanding  him  to  arrest  the  defaulting  witness,  and  to 
bring  *him  before  the  justice,  at  a  time  and  place  therein  specified, 
the  time  to  be  not  more  than  twelve  days  after  issuing  the  war- 
rant, to  show  cause  why  a  fine  should  not  be  imposed  upon  kim. 

Id.,  s  80- 

f  20T6.  Bfiniite  of  conTlctlon. 

The  justice  imposing  the  fine  must  enter  in  his  docket-book  a 
minute  of  the  conviction,  of  the  cause  thereof,  of  the  amount  of 
the  fine,  and  of  the  costs.  The  minute  is  deemed  a  judgment 
against  the  delinquent,  in  favor  of  the  officer  to  whom  fines  are 
directed  to  be  paid,  by  section  2875  of  this  act. 

Id..   S  ^'  am*d. 

S  2977.  Bxeentlon  thereupon. 

If  the  whole  amount  of  the  fine  and  costs  is  not  forthwith  paid 
to  the  justice,  he  must  issue  an  execution,  directed  generally  to 
any  constable  of  the  county,  commanding  the  constable  to  collect 
the  sum  remaining  unpaid,  of  the  goods  and  chattels  of  the  de- 
linquent, within  the  county,  and,  for  want  thereof,  to  take  him, 
and  convey  him  to  the  jail  of  the  county,  there  to  remain  until 
he  pays  that  sum,  not  exceeding  thirty  days.  Upon  the  delin- 
quent being  committed  to  jail.'  the  keeper  thereof  must  keep  him 
in  close  custody  therein,  until  he  is  entitled  to  a  discharge,  as 
specified  in  the  execution. 
Id.,  f  88.         . 
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1  MT8.  M«aey  collected  |  hoT^  applied. 

The  money  ooUected  by  virtue  of  the  execution  mast  be  forth- 
with paid  by  the  constable  to  the  justice.  The  justice  most, 
within  ten  days  after  he  receives  a  fine,  or  any  part  thereof, 
from  the  constable  or  the  delinquent,  pay  the  money  to  the  officer, 
to  whom  the  fines  are  directed  to  be  paid,  by  section  2875  of  this 
act,  for  the  use  of  the  poor, 

2  B.  S.   2S9,   240,   I  89. 

i  9&79.  DefanltlnflT  'wttneas  liable  for  damairee. 

A  person,  subpoenaed  as  prescribed  in  this  article,  who  neg 
lects  or  refuses  to  obey  the  subpoena,  or  to  testify,  is  also  liable 
to  the  party,  in  whose  behalf  he  was  subpoenaed,  for  all  dam- 
ages which  tne  party  sustains  by  reason  of  nis  neglect  or  refna&L 

M..    f   90,   am'd. 
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ARTICLK  THIBD.^ 

Commi$9ion  to  take  testimony, 

8«c.  2M0.  Oommlflsion  to  examine  wltneM  apon  interrogmtorles. 
2961.  Id.;  onllT. 
2882.  When  edq  how  granted. 
2863.  Adjournment. 

2964.  Bxecotlon  and  retom  of  commlaaton. 

2965.  Receipt  thereof  by  Justice. 

2966.  When  depoeiUon  eyldence. 

2967.  Powers   of   comminlonera. 

i  2080.  Commisaion    to     examine    -vHtneaa    upon    inters 
vosmtories. 


Where  the  defendant  has  neglected  to  appear  upon  the  return 
of  a  summons,  or  haa  failed  to  answer  the  complaint,  or  where 
an  issue  of  fact  has  been  joined  in  an  action;  and  it  appears,  by 
affidayit,  upon  the  application  of  either  party,  that  a  witness,  not 
within  the  county  where  the  action  is  i>endins:,  or  an  adjoining 
county,  is  material  in  the  prosecution  or  defence  of  the  action, 
the  justice  may  award  a  commission  to  one  or  more  competent 
persons,  authorizing  them,  or  either  of  them,  to  examine  the 
witness  under  oath,  upon  interrogatories  to  be  settled  by  the 
justice,  or  by  the  written  agreement  of  the  parties,  and  indorsed 
upon  or  annexed  to  the  commission;  to  take  and  certify  the  de- 
position of  the  witness;  and  to  return  the  same  by  mail,  addressed 
to  the  justice. 

L.  1688.  ch.  243.  |  2.  am'd;  L.  1847.  cb.  829  (4  Gdm.  640). 

f  2861.  Id.  I  orallr* 

If  both  parties  expressly  consent,  a  commission,  granted  as 
prescribed  in  this  article,  may  issue  without  written  interroga- 
tories, and  the  deposition  may  be  taken  upon  oral  questions.  In 
that  case,  section  900  of  this  act  applies  to  the  execution  of  the 
commission;  and  a  copy  of  that  section  must  be  annexed  thereto. 
Notice  of  the  time  or  place  of  the  examination  of  a  witness,  by 
virtue  theieof,  need  not  be  given. 

* 
I  2968.  \iriien  and  hoiv  irranted. 

The  commission  may  be  granted  by  the  justice  without  notice, 
upon  the  application  of  the  plaintiff,  made  at  the  return  of  the 
summons,  or  upon  the  application  of  either  party,  made  at  the 
time  of  the  joinder  of  issue.  It  may  also  be  granted  at  any  time 
after  the  joinder  of  issue,  upon  the  aoplication  of  oftbor  nnrty. 
accompanied  with  proof,  by  affidavit,  that  six  days'  written  notice 
of  the  application  has  been  served  upon  the  adverse  party,  either 
personally,  or  by  service  upon  the  attorney,  who  appeared  for 
bim  before  the  justice. 

I..  1888.  cb.  248,  f  8. 

f  2883.  Adjonnunent. 

Where  a  commission  is  granted  upon  the  application  of  the 
plaintiff,  he  is  entitled  to  one  or  more  adjournments  of  the  trial. 
aa  may  be  necessary  to  procure  the  commission  to  be  executed 

*  This  article  it  made  app)(caMo  to  District  Ck)Qrts  in  New  York  city,  1^ 
Ooaaolidation  Act  of  1882.  ch.  410.  $  1868. 
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and  returiied;  not  exceeding  the  length  of  time  for  which  the 
trial  might  be  adjourned  tipon  the  application  of  the  defendaDt 

Xj.  1841,  ch.  188.  S  1  (4  Edm.  548). 

i  2064.  Execution  and  return  of  cosftmlsalon.  » 

The  commission  must  be  executed  and  returned,  as  prescribed 
in  section  901  of  this  act;  arid  a  copy  of  that  section  must  be 
annexed  thereto,  except  that  subdivision  sixth  thereof  may  be 
omitted. 

Sabatltuted  for  L.  1888,  ch.  243.  9  4  (4  Edm.  641). 

S  2085.  Receipt  thereof  by  Jnatioe. 

The  justice,  to.  whom  tha  package  containing  the  comndssioii  is 
transmitted  by  mail,  must  ict:*^iye  it  from  the  post-office,  and 
open  and  tile  it,  indorsing  thereupon  the  date  of  his  so  doing.  It 
must  renmin  ou  iilc  with  him,  until  the  trial;  but  either  party 
is  entitled  to  iuaiH'Ct  it  on  file. 

I  2986.  '^'liioii  (leponitiop  cTldence. 

Sections  1)02  nud  U03  of  this  act  apply  to  a  comihission,  iasaed 
09  prescribed  in  this  article;  and  to  the  execution  thereof.  A 
deposition  talcen  thereunder  may  be  read  In  evidence  upon  the 
tria^  by  either  party,  and  has  the  effect  specified  in  section  911 
of  thi4  act. 

I  2067.  Po-wera   of  com miast oners* 

Where  the  commission  is  executed  within  the  State,  the  com- 
missioner, or,  if  there  are  two  or  more,  a  majority  of  them,  hare 
the  same,, power  to  issue, a  subpoena,  to  sw/nar  a  witness,  and  te 
oompol  bis  attendance,  that  a  justice  of  the  peace  has,  in  ta 
ictfon  pending  before  him.  | 

L.   1841.  eh.  188.  I  2  (4  Edm.  h\^\  \ 
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TITLE  y. 

Trial  and  Us  itwidenta, 

Sec.  298S.  Effect  of  failure  of  defendant  to  appear,   v 
21>S9.  When  Justice  to  try  Issue  of  fact. 
iUOi).  When  jury  trial  may  be  demanded. 
2991.  Drawing:  Jurors. 

ISOOS.  Id. ;   in  action  between  two  towns,  etc. 
3993.  V>nire;   service  and  return  tbereof. 
2004.  Ballots;  how  prepared. 
^095.  Drnwlng  jurora. 
299C.  Jurors  fu  default. 

2997.  New  tenlre,  et«^.  ' 

2998.  Juror's  oath. 
2099.  Jury  to  hear  proofs. 

3000.  W»tne«Js'3  oath. 

3001.  Witn<>>»8  rt'frtftlnj?  to  be  B^nrn.  etc.     Warrant  thereupon. 
.IfHii;.  Contents  of  warrant;   Imprisonment  of  recusant  witness. 
30(»3.  Atljonmnient  tlieroupon. 

8004.  B-T  parte  afflUATlt ;   when  evldtnice. 

3<K)5.  Competency"  of  >vitueHH ;    Iww  determined. 

.3000.  ronstabjc  to  keep  Jurj- ;  )i1h  oalb. 

8fH)7.  R"nditlon  of  Vcrdl(*tl  plaintiff  uted  not  1k'  called. 

;I008.  Jory   when   to  ?>e  dls<"hargt»d :   n<'W  venire. 

8000.  Fine  to  be  Imposed  on  defaultJn((  juror. 

f  2088.  [Am*d,  ISHH).]  BITect  of  falfare  of  defendant  ti» 
appear. 

Where  the  defendant  mnkes  default  in  appearinpr  or  plendin^,. 
upon  the  roturft.  of  a  summons,  which  has  been  duly  served  a« 
prescribeil  in  this  chapter,  the  justice  must  hear  the  alleg:ation.s 
and  proofs  of  the  plaintiff,  and  render  judgment  according  to 
law  and  e<juity,  as  the  very  right  of  the  case  appears,  except  in 
an  action  commenced  by  the  service  of  a  summons  and  verifieu 
complaint  as  provided  by  section  twenty-nine  himdred  and  thirty- 
six  of  this  code,  in  which  case  judgment  may  be  entered  as 
providec^  by  section  tw'enty-eight  hundred  and  ninety-one  of  this 
code. 

2  R.  B.  242.  I  92  (2  T^ni.  259)  ^;  L.  190G.  ?b.  201.  In  effect  Sept.  1, 
1906. 

I  2089.  When  Jnntlce  to  try   Isnne  of  fact. 

Where  an  issue  of  fact  has  been  joined,  if  neither  party  de- 
mands a  trial  by  jury,  the  Justice  must  try  the  issue  hear  the 
allegations  and  proofs  of  the  parties  and  render  judgment  as 
prescribed  in  the  last  section. 

Id.,  I  91. 

I  209O.  [Am*d,  1807,  1900.1  Tl^lien  Inry  trial  mar  be  de- 
nui.nded. 

At  the  time  when  an  issue  of  fact  is  joined  either  party  may 
demand  a  trial  by  jury,  and  unless  so  demaudod  at  the  joining  of 
issue  a  jury  trial  is  waivtnl.  The  party  dema rifling  a  trial  by  jury 
shall  thereupon  pay  to  the  justice  the  statutory  f(es  for  the  at- 
tendance of  each  person  to  be  summoned  and  for  the  jurors  I0 
serve  upon  the  trial,  and  also  the  fees  to  which  the  coiisrnblo  Is 
entitled  for  notifying  the  persons  lo  bo  drawn  as  jurors.  The 
feea  so  deposited  shall  be  delivere<l   by   the  justice  to  the  co;; 
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stable  serving  the  venire,  and  by  him  shall  be  paid  out  as  re- 
quired by  law.  In  default  of  a  deposit  as  aforesaid  the  justice 
shall  proceed  as  if  no  demand  for  trial  by  jury  had  been  mndc. 
And  the  town  clerk  of  every  town  in  this  state  shall  deliver  f^ 
each  of  the  justices  of  the  peace  in  his  town  a  certiii^d  copy  of 
the  list  tiled  with  him,  in  pursuance  of  section  five  hundred  and 
five  of  the  judiciary  law,  and  he  shall  also  deliver  to  each  of 
said  justices  a  certified  copy  of  any  such  list  hereafter  filed  with 
him,  within  ten  days  after  the  »amc  shall  be  filed.  The  town 
clerk  is  entitled  to  a  fee  of  one  dollar  for  each  copy  cf  said  li^t 
so  delivered.  Any  town  clerk  who  shall  n(»Klect  to  deliver  a 
copy  of  the  list  to  each  of  the  justices  of  the  town  within  th? 
time  above  prescribed,  shall  forfeit  ten  dollars  for  each  failure, 
to  be  sued  for  and  recovered  by  the  overst^rs  of  the  poor  of  said 
town  for  the  use  of  the  poor  of  said  town. 

Id..  I  9.3,  am'd:  L.  1«97.  ch.  14C.  Ain'd  by  L.  1000.  rh.  65.  J  3.  Set 
note  S2  of  notcM  of  Kourd  of  Statutory  Consolidation  at  end  of  cede. 

I  2001.   [Am*d,   1000.]      Dra^lni?  Jarom. 

When  a  trial  by  jury  is  duly  demanded,  the  justice  must  forth- 
with openly  draw  twelve  ballots  from  a  box  or  other  receptacle 
containing  the  names  of  the  persons  who  are  returned  as  jurors 
of  the  town  to  the  courts  of  record  of  the  county  upon  the  !af.t 
list  thereof  received  by  him  from  the  town  clerk  as  jurors  to 
attend  and  try  said  cause,  on  a  day  to  which  the  cause  shall 
then  be  adjourned  by  him,  not  more  than  eight  days  from  the 
joining  of  issue,  unless  the  parties  consent  to  a  longer  adjourn- 
ment, which  consent  shall  be  entered  in  the  justice's  minutes. 
The  ballots  shall  be  of  the  same  description  as  those  prescribed 
in  section  twenty-nine  hundred  and  ninety -four  of  this  act,  but 
they  may  be,  or  may  previously  have  been  prepared  by  a  jtistice. 
If  a  person  whose  name  is  thus  drawn,  in  the  judgment  of  the 
justice,  resides  more  than  three  miles  from  the  place  of  trial, 
the  justice  may  set  aside  such  juror,  and  he  may  ,  excuse  »ny 
juror  who  comes  within  the  provisions  of  section  five  hundred 
and  forty-four  of  the  judiciary  law,  and  in  either  case  draw 
another  ballot,  and  continue  to  do  so  until  twelve  are  drawn. 
After  the  adjournment  of  the  court,  at  which  a  jury  trial  has 
been  had,  the  justice  must  deposit  the  ballots  containing  the 
names  of  those  who  attended  and  served,  in  another  box  kept  by 
him.  The  ballots  containing  the  names  of  those  who  did  m*i 
appear  and  serve  must  be  returned  by  the  justice  to  the  box 
from  which  they  were  taken.  If  at  the  time  of  drawing  jurors 
for  the  court  there  is  not  a  sufficient  number  of  ballots  remain- 
ing in  the  original  box,  the  justice,  upon  drawing  all  the  balloti 
therein,  must  draw  the  necessary  number  from  the  .second  box 
containing  the  names  of  those  jurors  who  have  before  serretl, 
as  in  this  section  prescribed,  and  must  continue  to  draw  froir 
that  box  until  a  new  list  of  jurors  is  delivered  to  him  by  said 
town   clerk. 

Am'd  by  U  1000.  oh.  65.  |  3.  See  note  83  of  notee  of  Board  of  Sttt- 
otory  ConeoUdatioti  ut  **>id  of  code.  4 

1  2O02.  Id.;  In  action  betireen  t'wo  toM-na,  etc. 

Where  the  action  is  between  two  towns  or  cities,  or  between 
a  town  and  a  city,  the  venire  must  dirert  the  constable  to  notify 
twelve  men  of  the  county,  who  are  qualified  {in<l  not  exempt.  «« 
prescribed  in  the  Inst  section.  nn<l  who  are  n«>t  intere.sted  in 
matter  at  issue,  to  form  a  jury  f  )r  the  trial  of  the  action. 

2  B.   S.   242,    I   96. 
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I  2898.   Delivery,  execution  and  return  of  venire.  [ 

The  justice  must  insert  the  names  of  the  jurors  so  drawn,  in 
a  venire,  and  deliver  or  cause  it  to  be  delivered  to  a  constable 
of  the  county  disinter(>sted  between  the  parties.  The  constable 
must,  at  least  three  days  before  the  day  therein  stated,  notify 
each  of  the  persons  whose  names  have  been  therein  inserted, 
by  readiuj?  it  or  stating  the  substance  thereof  to  the  person  ^o 
served.  But  the  service  shall  not  be  affected  bj'  the  constable's 
failure,  after  diligent  search,  to  find  any  of  the  persons  eo 
named.  The  constable  must  make  his  return  upon  the  venire, 
certifying  that  he  has  so  personally  served  it  upon  each  of  the 
jurors  whose  names  are  therein  inserted,  or  if  any  were  not 
served,  stating  the  reascm  for  such  omission.  Any  constable 
making  a  false  return  upon  such  venire  is  guilty  of  a  misde- 
meanor. Any  person  so  served  and  not  attending  at  the  time 
and  place  to  which  the  cause  was  so  adjourned,  is  guilty  of  a 
contempt  of  court,  punishable  by  a  fine  not  exceeding  ten  dollars, 
which  the  justice  may  impose  forthwith  bj-  an  entry  in  his 
minutes  of  the  imposition  of  such  fine,  to  be  collected  by  execu- 
tion issued  by  the  justice  as  upon  a  judgment,  with  costs  of  the 
levy,  and  which  fine  shall  be  paid  over  to  the  use  of  the  poor 
of  the  county  bj'  the  justice,  but  upon  the  presentation  of  a 
reasonable  and  sufficient  excuse  by  or  on  behalf  of  the  person 
so  fined,  the  justice  may,  at  any  time,  remit  such  fine,  or  any 
part  thereof. 

2  B.  S.  242,  H  97,  98;  L.  1847.  ch.  470,  I  8  (Edm.   591). 

I  2094.   Ballot*)  liow   prepared. 

For  the  purpose  of  procuring  a  jury  to  try  the  action,  the 
justice  must  prepare,  or  cause  to  bo  prepared,  ballots,  uniform, 
as  nearly  as  may  be,  in  appearance,  by  writing  the  name  of  each 
person  returned,  who  attends,  upon  a  separate  piece  of  paper. 
The  constable,  in  the  presence  of  the  justice,  must  roll  up  or 
fold  each  ballot  in  the  same  manner,  as  nearly  as  may  be,  so 
as  to  resemble  the  others,  and  so  that  the  name  is  not  visible. 
The  ballots  must  be  deposited  in  a  box,  .or  other  convenient 
receptacle. 

IC.   f  99.  % 
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8  20es.  prav«-9nfc  furors. 

The  justice  must  thon  openly  Oraw  out,  one  after  another,  six 
of  the  halluts. '  If  a  person,  wliose  name  is  drawn,  is  challenged 
and  set  aside,  or  is  excused,  another  ballot  must  be  drawn,  and 
80  on.  succeissively,  until  the  reiiuired  number  of  jurors  is  ob- 
tained. The  parties  may  elect  to  try  the  cause  by  a  less  number 
than  six  jurors,  at  any  time  before  a  witness  is  sworn.  The 
pcTKons  so  selected  as  herein  provided,  constitute  the  jury  to 
tr^'  the  ttctiou. 

Id.,  f  100. 

§  2000.  Jnrors   in  default. 

If  a  sufficient  number  of  competent  jurors  do  not  attend,  tho 
justice  shall  issue  au  attachment  aKainst  all  defaulting  jurore. 
and  shall  place  the  same  in  the  hands  of  the  olUcer  who  suiU' 
nioned  the  same,  commanding  him  forthwith  to  attach  su'h 
jurors  and  to  brinj?  them  before  him  at  a  time  specified  not 
more  than  thirty-six  hours  thereafter,  to  which  the  cause  must 
be  adjourned.  The  juror  or  jurors  so  attached  shall,  in  additioa 
to  tbe  fine  specified  in  section  21)93  of  this  act,  be  required  tu 
pay  the  expense  of  the  attachment  and  service  thereof;  which 
itliJiU  be  the  oflicers  fees,  tojarether  with  all  necessary  expense 
incurred  by  him  in  serviuK  said  attachment,  to  be  audited  and 
fixed,  to  be  enforced  in  the  same  manner,  and  when  collected 
to  be  paid  to  the  officer  or  the  party  who  has  paid  the  same. 
Any  person  so  attached  and  diso>beyinf?  or  resisting  the  service 
of  said   attachment  is  guilty  of  a  misdemeanor. 

f  2tM>7.   [Am'a»  1802.]      New  venire,  etc. 

If  the  constable,  to  whom  the  venire  is  delivered,  does  not 
return  it  as  required  thereby;  or  it  is  fur  any  reason  s€?t  aside, 
the  justice  must  proceed  to  draw  another  jury,  in  the  manner 
prescribed  in  the  foregoing  se<'tions,  which  shall  be  summoned 
in  like  manner  as  the  first  jury.  If  a  full  jury,  drawn  from 
those  returned  as  prescribed  in  the  foregoing  sections  cannot  w 
obtained,  the  justice  may  direct  the  constable  to  require  the 
attendance  forthwith,  or  at  such  time  as  he  may  designate,  ii«)t 
longer  than  twenty-four  hours  after  the  issuing  thereof,  of  such 
a  number  of  talesmen,  from  the  bystanders  or  from  the  town, 
qualifier)  to  serve  as  jurors,  as  he  deems  sufficient  for  the  pa^ 
pose;  or  in  his  discretion  he  may  draw  from  the  jury  box,  double 
the  nuuiber  of  iururs  required  to  complete  tne  jury  in  the 
luaiuior  roijuirctl  by  the  foregoing  sections,  which  shall  be  sum- 
moned in  like  manner  as  the  first  jruy.  and  he  shall  ccmtinue  to 
do  so  till  a  jury  is  obtained.  Nothing  hereinliefore  corttained 
shall  i)reclude  tlie  justice  from  adjourning  the  trial  of  the  CAse, 
on  his  own  motitm,  or  on  the  application  of  either  of  the  partu* 
to  the  action,  as  provided  by  sections  twenty-nine  hundred  and 
fifty-nine  to  twenty-nine  hundred  and  sixty -eight  of  tiie  Code  of 
Civil  Procedure. 

L.    1S'12.   ch.   507. 

f   2008.   Juror*B  oath. 

The  justice  must  administer  an  oath  or  flfflrmatlon  to  each 
juror,   well   and   truly   to   try  the  matter  in   difference  between 

,   plaintiff,    and  ,   defendant,  and   unless  di** 

charged  by  the  justice,  a  true  verdict  to  give,  according  to  tlie 
evidence. 

2  R.   S.  242,   S   103. 
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f  2990.  Jury  io  liear  protffa. 

After  the  jurors  have  been  tluly  a  worn,  they  must  sit  together, 
and  hear  the  n negations  and  proofs  of  the  parties,  which  mast 
be  made  publicly,  in  their  presence. 

Id..   I    104. 

S   30O0.  \ritne»s*«  oatli. 

A  person  offered  as  a  witness  must,  before  any  testimony  is 
pivfcii  by  him,  be  duly  sworn  or  attirmed,  to  the  effect  that  the 
evidence  which  he  .shall  give,  relating  to  the  matter  in  difference 

between ,  plamtiff,  and ,  defendant,  shall 

be  the  truth,  the  whole  truth,  and  nothing  but  the  truth. 

Id*.    I    108. 

I  3001.  'Witnem*  refuikliiff  to  be  sworn,  etc.  Warrant 
titer  enp  on. 

Where  a  witness,  attendinpr  before  a  justice  in  an  action,  re- 
fuses to  be  sworn  or  affirmed  in  the  form  prescribed  by  law;  or 
to  answer  a  pertinent  and  proper  question;  or  neglects  or  refuses 
to  produce  a  book  or  paper  wihch  he  has  been  duly  subpoenaed 
to  produce,  as  prescribed  in  section  29(39  of  this  act,  or  duly 
rwuired  to  produce  by  an  order,  made  as  prescribed  in  sectioii 
867  of  this  act:  and  the  party,  at  whose  instance  he  attended, 
makes  oath  that  the  testimony  of  the  witness,  or  that  the  boi>k 
or  paper  is  so  far  material,  that  without  it  he  cannot  safely 
proceed  with  the  trial  of  the  action,  the  justice  may,  by  warrant, 
commit  the  witness  to  the  jail  of  the  county. 

Id.,  f  270.  ACi'd. 

/r  3002.  Content*  of  warrant}  Imprisonment  of  recnsant 
tness. 

The  warrant  most  specify  the  cause  for  which  it  is  issued. 
If  it  is  is8ue<l  for  refusing  to  answer  a  question,  the  question 
must  be  specified  therein;  if  for  neglecting  or  refusing  to  pro- 
duce a  book  or  i>apcr,  the  same  must  be  described  with  conve- 
nient certainty.  The  recusant  witness  nmst  be  closelv  confined, 
by  virtue"  of  the  warrant,  until  he  submits  to  be*  sworn  or 
affirmed,  or  to  answer,  or  to  produce  the  book  or  paper  required, 
°*-*  «^  £**^?  J^"^  ^»  ^^  *®  otherwise  discharged  according  to  law. 

I  91008.  Adjonrnment   thereupon. 

The  justice  must  thereupon,  from  time  to  time,  at  tbe  renue<:t 
of  the  party  in  whose  behalf  the  witness  attended,  adjourn  the 
trial,  until  the  wituf'ss  testifies,  or  produces  the  book  or  paper 
required,  or  dies,  or  becomes  a  lunatic,  or  is  discharged  accord- 
ing to  law. 

Id.,  f  281. 

f  3004.  Ex  parte  amdaTit;  when  evidence. 

'  'A"  <*?  Pnrte  affidavit  shall  not  be  received  in  evidence  npwn  i> 
tnal,  without  the  consent  of  both' parties,  except  in  a  case  wh.-re 
it  IS  specially  allowed  by  law. 
2  B.  S.  242.  f  103. 
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I  8005.  Competencjr   of  ^rttnesai  hoTr  determined. 

An  objection  to  the  competency  of  a  witness  must  be  tric^l  and 
determiued  by  the  justice.  Where  the  ground  of  the  objection 
depends  upon  a  uiatttr  of  fact,  evidence  may  be  given  ilien*- 
upon,  as  ujK)n  uny  other  question  of  fact;  except  that,  if  the  wit- 
ness is  examined  thereupon  by  the  party  objecting,  no  othiT  tes- 
timony shall  be  received  from  either  party  as  to  his  competeiiey. 

Id.,   I   107. 

f   3006.  Constable  to  keep  Jnry;  liU   oath. 

After  hearing  the  allegations  and  pr<Jofs,  the  jury  must  be  kept 
together  in  a  private  and  convenient  place,  under  the  charge  of 
a  constable,  until  they  all  agree  upon  their  verdict;  and,  for  that 
purpose,  the  justice  snail  administer  to  the  constable  the  follow- 
ing oath:  •*  \ou  swear  in  the  presence  of  Almighty  God,  that  yon 
will,  to  th«  utmost  of  jt)ur  ability,  keep  the  persons  sworn*  a* 
jurors  upon  this  trial  together,  in  a  private  and  convenient  place, 
without  any  meat  or  drink  except  such  as  shall  be  ordered  by  me; 
that  you  will  not  suffer  any  communication  to  be  made  to  them. 
i»ral!y  or  otherwise;  that  you  will  not  communicate  with  them 
yourself,  orally  or  otherwise,  unless  by  my  order,  or  to  ask 
them  whether  they  have  agreed  upon  their  verdict,  until  tlxey  are 
discharged;  and  that  you  will  not,  before  they  render  their 
verdict,  communicate  to  anv  person  the  state  of  their  delibera- 
tions, or  the  verdict  they  have  agreed  upon." 

14..   1   100. 

I  8007.  Rendition  of  -rerdlctf  plaintiff  need  not  Ve 
called. 

When  the  jurors  have  agreed  upon  their  verdict,  they  must 
publicly  deliver  it  to  the  justice,  who  must  enter  it  in  his  docket 
nook.  It  is  not  necessary  to  call  the  plaintiff  before  receiving 
the  verdict:  and  the  plaintiff  cannot  submit  to  a  nonsnit  or 
withdraw  the  action,  after  the  cause  has  been  committed  to  the 
jury. 

Id.,  I  no. 


1  300S.  .forr  ivhen  to  be  dlseharKedf  ne^rr  ventre. 

"Where  the  justice  is  satisfied  that  the  jurors  cannot  __ 
upon  a  verdict,  after  having  been  out  a  reasonable  time,  he  may 
discharge  them,  and  issue  a  new  venire,  returnable  within  forty- 
eight  hours;  unless  the  parties  consent,  and  their  consent  'm 
entered  in  the  justice's  docket-book,  that  the  justice  may  render 
judgment  upon  the  evidence  already  before  him;  which  he  may 
do,  in  that  case. 

2  II.   S.   242,    I    111. 

1  3OO0.  Fine  to   be  Imposed   on  defaultlnir  Jnror. 

A  person  duly  notified  to  attend  as  a  Juror,  who  falls  to  at- 
tend, or.  attending,  refuses  to  serve,  without  a  reasonable  ex- 
cuse, proved  by  his  oath,  or  the  oath  of  another  person,  is  liable 
to  the  same  fine,  to  be  imposed  and  collected,  with  costs,  in  like 
manner,  and  applied  to  the  same  use,  as  is  prescribed  in  Article 
spcond  of  title  fourth  of  this  chanter,  with  respect  to  n  pen^tkn 
subpoenaed  as  a  witness,  and  not  attending,  or  attending  and 
I'efusing  to  testify. 

Id..  I  112.  am'd;  L.   1873.  ch.   140   (D  Rdm.  590). 
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Judgment ;  and  docketing  the  flama 

Bee.  3010.  Jad^nnent  by  confeasloli. 

2011.  Id.;   mode  of  confeesing  Jadgment. 
3012.  Id.;  when  void. 
8018.  Judgment  of  nontolt. 
3014.  Judgment  upon  Terdlet,  etc. 
8016.  When  judgment  to  be  rendered. 

3016.  Remittine  pert  of  rerdlct.  etc. 

3017.  Transcript  of  Judgment;  do<dcetUig  the  Mmtk 

3018.  Id.r  when  execution  may  laaue  ugainat  ptumuL 

3019.  Id.;  in  acttoa.for  a  chattel. 

8020.  Jndcment  agalnat  Joint  debton. 

8021.  DacketlDfir  the  same;  action  therenpoD. 
8Q22L  Docketing  Judnnent  In   another   county. 

3028.  Justice  may  glre  transcript,  after  expiratloii  of  bto  tra. 

I  8010.  Judsmemt  by  eomf  emilom. 

A  justice  of  the  peace  may  enter  a  jadgment  upon  the  con- 
fession of  the  defendant,  in  any  case,  where  the  amount  con- 
fessed does  not  exceed  the  sum  of  five  hundred  dollars,  tiitU 
such  a  stay  of  execution,  if  any,  as  is  agreed  upon  by  the  parties 
to  the  judgment. 

a  B.  S.  242.  i  118.     See  U  2804.  8224. 

I  soil.  Id.  I  mode  of  eomfesslmv  Jvdcment. 

A  judgment  upon  confession  shall  not  be  rendered  anl<!0s  the 
following  requisites  are  complied  with: 

1.  The  defendant  must  personally  appear  before  the  justice. 

2.  The  confession  must  be  in  writing,  signed  by  the  defendant, 
and  filed  with  the  justice. 

3.  If  the  judgment  is  confessed  for  a  sum  exceeding  fifty 
dollars,  the  confession  must  be  accompanied  with  the  nffidaYit 
of  the  defendant  and  of  the  plaintiff,  stating  that  the  defendant 
is  honestly  and  justly  indebted  to  the  plaintiff  in  the  sum  spe- 
cified therein,  over  and  above  all  just  demands  which  the  de- 
fendant Las  against  the  plaintiff;  and  that  the  confession  Is  not 
made  or  taken  with  intent  to  defraud  any  creditor. 

Id.,  f  114. 

I  80ia.  Id.  I  wlien  Told. 

A  judgment  confessed,  otherwise  than  as  prescribed  In  the 
last  section.  Is  void,  as  against  every  person,  except  a  purchaser 
In  good  faith  of  property,  real  or  personal,  thereunder,  and  tha 
defendant  making  the  confession. 

M.,  I  lis. 

f  3018.  Judsment  of  noAsult. 

Judgment  of  nonsuit,  with  costs,  must  be  rendered  against  a 
plaintiff  prosecuting  an  action  before  a  justice  of  the  peace,  in 
either  of  the  following  cases: 

1.  If  he  discontinues  or  withdraws  the  action. 

2.  If  he  fails  to  appear  within  one  hour  after  the  summons  is 
returnable,  or  within  one  hour  after  the  time  t^  which  the  trial 
has  been  adjourned. 

3.  If  be  is  nonsuited  upon  the  trial. 
]d.»  i  119. 
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fi  8014.  Jndffmeut  upon  Terilibt,  etc. 

Where  a  verdict,  op  t^e  declsiou  of  the  Justice  npon  a  trial 
witliout  a  jtiry,  w  rendered  in  favor  of  either  partj-,  the  justice 
must  render  judgment  against  the  adveri>e  party  ij^  conformitj 
thereto,  with  costs,  except  as  is  otherwise  specially  prescribed 
by   law. 

Substituted  for  2  B.  S.  242,  8S  120  and  121. 

S  8016«  T^'lien  Jntlannient  to  be  rendered. 

Where  the  plaintiiC  iB.nousaited,  or  discontinues  or  >witbdrawB 
the  action;  or  where  judgment  is  confessed,  or  a  verdict  is  ren- 
dered; or  where,  at  the  clo«e  oi  the  trial,  the  defendant  is  in 
custody;  the  justice  must  fortfiwUK  render  judgment,  and  enter 
it  in  his  doclcet-book.  ^  la  every  other  case,  he  must  render 
judgment,  and  enter  it  m  his  docket-bool^,  within  four  days  after 
the  cause  has  been  finally  submitted  to  him. 

Id.,  f  124. 

S  8010.  llleinittiiiar  pari  of  Terdtct,  etc 

Where  a  verdict,  or  the  decision  of  the  justice  upon  a  triil 
without  a  jury,  is  rendered  in  favor  of  either  party  for  a  sum  of 
money,  the  prevailing  party  may  remit  any  portion  thereof,  and 
take  judgment  for  the  residue. 

Id.,   S  12S. 

',  8  8017«  [Am>d«  16»4.]    Transcript  of  |odvment|  doekettng 
tlie  sAine. 

A  Justice  of  the  peace  who  renders  a  judgment,  except  in  an 
action  to  recover  a  chattel,   must,  upon  the  application  of  the 

gt^rty  in  whose  favor  the  judgment  was  rendered,  and  the  pay- 
lent  of  the  fee  therefor,  deliver  to  him  a  transcript  of  the  judg- 
ment. The  county  clerk  of  the  county  in  which  the  judgment 
was  rendered  must,  upon  the  presentation  of  the  transcript  and 
onymont  of  the  fee  therefor,  if  within  six  years  after  the  render- 
ing thereof,  indorse  thereupon  the  date  of  its  receipt,  file  it  in  his 
office  and  docket  the  judgment  as  of  the  time  of  the  receipt  of 
the  transcript  In  the  book  kept  hy  him  for  that  purpose,  as  pre- 
scribed in  article  third,  title  first  of  chapter  eleven  of  this  act. 
Thenceforth  the  judgment  is  deemed  a  judgment  of  the  county 
court  of  that  county,  and  must  be  enforced  accordingly:  except 
that  an  execution  can  be  issned  thereupon  onb'  by  the  county 
clerk,  as  prescribed  in  section  thirty  hundred  and  forty-three  «f 
this  act,  and  that  the  judgment  is  not  a  lien  npon,  and  canwt 
be  enforced  against,  real  property,  unless  it  is  for  twenty-nve 
dollars  or  more,  exclusive  of  costs. 
Co.  Proc.  part  of  8  63;  L.  1894,  ch.  307.     •••fl  •»•• 

« 

I  8018.  Id.)  when  execatlon  may  l««ae  aflrnl^nt  per»»«. 

If  the  action,  in  which  the  judgment  is  rendered,  is  one  of  tHe 
actions  specified  in  subdivision  first  or  second  of  section 
2895  of  this  act,  or  if  an  order  of  arrest  was  granted,  ann  wfl" 
executed,  in  a  case  specified  in  subdivision  third  of  that  sectwn. 
and,  in  either  case,  if  the  defendant  is  a  male  person,  the  i«6tic<* 
must  insert,  in  each  transcript  given  by  him,  as  prescribed  n 
the  last  section,  the  words,  "  defendant  liable  to  exception  aWin^' 
his  person";  and  a  like  note  must  also  he  made  in  the  docket 
of  the  judgment,  made  by  the  county  clerk. 
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S  801D.  Id. I  in  actton  for  ft  cbattel. 

A  justice  of  the  peace,  who  renders  judgment  for  a  chattel, 
crhich  han  been  delivered  to  the  QDBUCcetiBtul  party,  or  for  the 
value  thereof,  in  case  a  return  thereof  cannot  be  had,  must, 
where  the  value  exceeds  twenty-five  doUarc,  upon  the  application 
of  the  party  in  whose  favor  the  judgment  was  rendered,  and 
^Miyment  of  the  fee  therefor,  deliver  to  him  a  transcript  of  the 
judgment,  stating  the  particulars  thereof.  The  county  clerk  of 
the  county,  in  which  the  judgment  was  rendered,  must,  upon  the 
presentation  of  the  transcript,  and  payment  of  the  fees  therefor, 
indorse  thereupon  the  date  of  its  receipt,  file  it  in  his  office,  and 
docket  the  judgment,  as  of  the  time  of  the  receipt  of  the  trans- 
cript, in  the  book  kept  by  him  for  that  purpose,  as  prescribed 
In  article  third  of  title  first  of  chapter  eleventh  of  this  act,  and 
must  also  enter  in  the  docket  the  particulars  of  the  judgment, 
as  stated  in  the  transcript  of  the  justice.  Thenceforth  the  judg- 
ment is  deemed  a  judgment  of  the  county  court  of  that  county, 
and  must  be  enforced  accordingly;  except  that  an  execution  can 
be  issued  thereupon  only  by  the  county  clerk,  as  prescribed  in 
section  3043  of  this  act. 

S  80SB0.  Jndirment  affalnat  Joint  debtor*. 

Where  an  action  is  brought  against  two  or  more  persons,  jointly 
indebted  npon  contract,  and  the  summons  is  served  upon  one  or 
more,  but  not  ui)ou  uil  of  them,  if  the  plaintiff  recovers  judgment, 
it  must  1  e  entered  against  all.  in  the  mode  nrescribed  in  section 
1932  of  this  act.  Sections  ld33,  1934,  and  1935  of  this  act  apply 
to  such  a  judgment,  and  to  each  execution  issued  thereupon; 
except  that,  where  the  justice  or  the  county  clerk  issues  the  exe- 
cution, he  must  make  tne  indorsement  prescribed  in  section  1934 
of  this  act. 

SatMtltQted  for  2  R.  S..  89   122  and  123. 

g  S021.  Doeketlnff  tbe  samei  action  tberenpon* 

The  justice  who  gives  a  transcript  of  a  judgment,  taken  as  pre- 
Aoribed  in  the  last  section,  must  distinctly  d'^signate,  in  the  trans- 
cript, each  defendant  who  was  not  summoned.  Thereupon  the 
clerk,  who  dockets  the  judgment,  must  make  in  the  docket,  under 
or  opposite  the  name  of  eucA  defendant  not  summoned,  an  entry, 
ns  prescribed  in  section  1936  of  this  act;  and  the  provisions  of 
that  section  apply  to  the  judgment  so  docketed.  An  action,  upon 
a  judgment  so  docketed,  ca^  be  maintained  in  a  justice's  court 
against  the  defendants  Bummoned,  only  in  n  like  case,  and  with 
like  effect,  ns  if  they  were  the  only  defendants  in  the  original 
notion.  An  action  may  be  maintained  against  the  defendants  not 
Fiimmnned.  ns  prescribed  in  section  1937  of  this. act.  in  any  court 
having  jurisdiction  thereof;  and  the  plaintiff  is  entitled  to  costs, 
upon  recovei^ng  final  judgment  therein,  where  the  sum  remaining 
unpaid  is  twenty-five  dollars  or  more. 

I  3022.  DcNsketlnflT  Jadffment  in  anotber  connty. 

The  clerk,  with  whom  a  transcript  given  by  a  justice  is  filed, 
as  prescribed  in  either  of  the  foregoing  sections  of  this  title,  must 
furnish  to  any  person  applying  therefor,  nnd  paying  the  fees 
allowed  by  law,  one  or  moro  trnnpcripts  of  the  docket  of  the 
judgment,  nttented  by  his  sip-nntTire.  A  county  clerk,  to  whom 
snch  a  trsnscript  is  presented,  must,  upon  pnyment  of  the  fees 
therefor,  immedintoly  file  it,  and  docket  ♦ho  judgment  in  the 
appropriate  docket-book  kept  in  bis  office,  in  like  manner  as  the^ 
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judgment  was  docketed  by  the  first  county  clerk.  The  judgment, 
when  docketed  as  prescribed  iu  this  section,  has  the  lilve  effitt, 
with.resi)ect  to  the  enforcement  thereof,  or  any  proceedings  tiii-re 
under,  or  by  Tinue  thereof,  iu  the  county  wueie  il  \vu;i  no  docK- 
eted,  as  if  it  was  rendered  by  a  justice  of  the  pc«ice  of  that 
county,  and  docketed  upon  filing  his  transcript;  except  that 
where  an  application  for  leave  to  issue  an  execution  is  necessary, 
it  must  be  made  td  the  county  court  of  the  county  where  tue 
judgment  was  rendered. 
Co.  Proc.,   9  63,  and  R.  S.,   part  of  {  284. 

{  8023.  Juatlce  may  glyre  traAMcript,  aVter  explratlAs  of 
Mb  term. 

A  justice  of  the  peace,  whopo  term  of  office  has  expired,  may 
make  a  transcript  of  a  judgment  rendered  by  him,  as  prt:scribed 
in  either  ot  the  foregoing  sections  of  this  title. 
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TITLE  vn. 

IfixecTitioxiB. 

Bee.  8084.  When  Jiutlce  may  inae  •xeontfon. 
8085.  General  reqalsltes  uf  execution. 
aOS6.  Sxecutlou  upon  Judgment  for  money. 
.    8M7.  Renewal  of  e»ictitloti. 

flow.  Property  exempt  Crom  exeeutlon. 
•    aOtt.  Indorsement  or  leyy ;  notice  of  sale. 
8i»0.  Mode  of  levy  and  ftaie 

awi.  Return  of  execution.  . 

auJ3.  BxectttJon  against  the  person ;  Imprisonment  of  judgment  debtor. 
auSS.  When  iudgnieut  debtor  to  be  dlscnarged. 
9034.  AffidaTlt:  discharge. 
8095   Penal  ty  for  dos  diacbargtaig. 
8686.  AffldA^  It  a  defence  to  action  for  escape. 
9JB1.  Discharge  not  to  affect  judgment. 
flOBS.  Execution  upon  judgment  m  actlf»  for  a  chattel. 
3089.  Actloa  against  constable  for  not  returning  execution. 
8040.  Constable  not  to  act  under  execution  after  return  day. 
80 il .  Action  against  con^table  for  money  collected. 
8043.  Duty  of  constable  vrbnse  term  of  office  has  expired. 
S048.  Execution  upon  judgment  docketed  with  county  clerk. 

$  80:M.  Wben  Justice  may  lB«ae  exe«iit1oik. 

At  any  time  within  five  years  after  entry  of  a  judgment,  the 
justice  of  the  peace,  who  rendered  it.  beini^  in  office,  may  issue 
an  execution  thereupon,  unless  it  has  been  docketed  in  the  county 
clerk's  office. 
Co.  Proe.,  1 04,  subds.  12  and  18. 

S  aoses.  General  reavialteai  of  execatlon. 

An  execution.  Issued  by  a  justice,  must  be  directed  generally 
to  any  constable  of  the  same  county.  It  must  intelligibly  de- 
scribe the  judgment,  stating  the  names  of  the  parties  in  whose 
favor,  and  against  whom,  the  time  when,  and  the  namue  of  the  « 
justice  by  whom,  the  judgment  was  rendered;  and  it  must  be 
made  returnable  to  the  justice,  within  sixty  days  after  its  date. 

R.  S..  part  of  f  181. 

5  30:e«.  Kxeevtlon  upon  Juaffiiient  for  money. 

An  execution,  issued  upon  a  judgment  for  a  sum  of  money, 
must  specify,  in  the  body  thereof,  the  sum  recovered,  and  the 
sum  actually  due  upon  the  judgment  at  the  date  of  the  execution; 
and,  except  in  a  case  whore  special  provision  is  otherwise  made 
by  law,  it  must,  substantially,  require  the  constable  to  satisfy 
the  judgment,  together  with  his  fees,  out  of  the  personal  property 
of  the  judgment  debtor  within  the  county,  not  exempt  from  levy 
and  sale  by  virtue  of  an  execution;  and  to  bring  the  money 
before  the  justice,  bj^  the  return  day  of  the  execution,  to  be 
rendered,  by  the  justice  to  the  party  who  recovered  the  judg- 
ment. If  the  judgment  was  recovered  against  a  male  person,  in 
either  of  the  actions  specified  in  subdivision  first  or  second  of 
section  2895  of  this  act;  or  if  an  order  of  arrest  was  granted 
a^d  was  executed,  in  a  case  specified  in  subdivision  third  of  that 
section,  the  execution  must  also  command  the  constable,  if  suf- 
ficient personal  property  cannot  be  found  to  satisfy  the  judgment, 
to  arrest  the  judgment  debtor,  and  to  convey  him  to  the  jail  of 
the  county,  there  to  remain  until  he  pays  the  judgment,  or  is 
discharged  according  to  law.  If  the  judgment  was  rendered  in 
an  action  to  recover  a  penalty  or  forfeiture  given  by  a  statute 
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of  the  State,  the  justice  must  indorse  upon  the  execution  a 
reference  to  the  statute,  as  prescribed  in  seq^on  1897  of  thb 
act,  with  respect  to  a  copy  of  the  summons. 

R.  8..  I  131,  am'd;  L.  1831.  ch.  300. 
I  3027.  ReAevral  of  execatlon. 

After  the  return,  wholly  or  partly  nnsatisfied^  of  an  execution, 
issued  by  a  justice  of  the  peace,  he  may,  from  time  to  time, 
within  five  years  after  the  judgment  was  rendered,  issue  a  new 
execution  or  renew  the  former  execution.  An  execution  is  re- 
newed by  a  written  indorsement  thereupon  to  that  effect,  signed 
by  the  justice,  and  dated  upon  the  day  when 'it  is  made.  If  part 
of  the  execution  has  been  satisfied,  the  indorsement  must  state 
the  sum  remaining  due.  Each  indorsement  renews  the  execatloD 
for  sixty  days  from  the  date  thereof.  A  justice  whose  term  of 
office  has  expired  may  thus  issue  or  renew  an  execution. 

Id..   IS  146  and  147. 

S  8028.  Property  exempt  from  execution. 

The  same  personal  property  is  exempt  from  levy  and  sale,  by 
virtue  of  an  execution  issued  by  a  justice  of  the  peace,  which  ia 
exempt  from  levy  and  sale,  by  virtue  of  an  execution  issued  oot 
of  the  supreme  court,  and  in  the  like  cases,  and  under  the  same 
circumstances,  as  prescribed  in  sections  1389,  1390,  1391,  1392, 
1393,  and  1394  of  this  act,  and  the  other  special  provisions  of 
law,  relating  to  such  an  exemption. 

Id..  S  169,  am'd. 

I  3029.  Indorsement  of  leT^i  notice  of  aale. 

A  constable,  who  takes  personal  property  into  his  custody,  \if 
virtue  of  an  execution,  must  indorse  upon  the  execution  the  tim« 
of  levying  upon  it  He  must  immediately  post  conspicuously,  in 
at  least  three  public  places  of  the  city  or  town,  in  which  the 
property  was  taken,  written  or  printed  notices,  signed  by  hini, 
describing  the  property,  and  specifying  the  place,  within  the 
same  city  or  town,  where,  and  the  time,  not  less  than  six  days 
after  the  posting,  when,  it  will  be  exposed  for  sale. 

Id.,  S  148.  Am'd. 

S  3080.  Mode  of  levy  and  «ale. 

The  provisions  of  sections  1384,  1385,  1386,  1387,  1405,  1409, 
1410,  1411,  1412,  and  1428  of  this  act,  substituting  the  con8t*ible 
for  the  sheriff,  apply  to  and  govern  the  levy  upon  and  sale  of 
personal  property,  by  virtue  of  an  execution  issued  by  a  justice 
of  the  peace;  except  where  a  different  rule  is  prescribed  in  this  aet. 

S  3031.  Retnrn  of  execatlon. 

The  constable  must  return  the  execution  to  the  justice,  and 
pay  to  him  the  amount  of  the  judgment,  with  interest,  or  so 
much  thereof  as  he  has  collected;  returning  the  surplus,  if  any, 
to  the  person  from  whose  property  it  was  collected. 

R.   S..  part  of  8   1^9. 

(  3032.   Execntlon  affalnat  the  person |  Imprison vemt   of 

ladKment  debtor. 

For  want  of  sufficient  personal  property,  whereon  to  levy,  the 
constable  must,  if  the  execution  requires  it,  arrest  the  judgment 
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debtor,  and  convey  him  to  the  jail  of  the  county.  The  keeper 
of  the  jail  must  thereupon  Iceep  the  judgment  debtor  in  cuttcody, 
in  all  respects  as  if  the  execution  was  issued  out  of  the  supreme 
court,  until  the  judgment  aud  the  fees  of  the  constable  are  paid; 
or  until  the  judgment  debtor  is  thence  dischai'ged,  in  due  course 
of  law;  except  that  if  the  execution  has  an  indorsement,  showing 
that  the  judgment  was  rendered  in  an  action  for  a  penalty  or 
forfeiture,  given  by  a  statute  of  the  State,  the  sheriff  shall  not 
admit  the  judgment  debtor  to  the  liberties  of  the  jail. 

B.   S.,   part  of   H   IM   and   343. 

i  30a3.  [Am'd,  1883.]      mrhen  JvcUrment  debtor  to  be  dia- 


If  a  person  committed  to  jail  by  virtue  of  an  execution  issued 
by  a  justice  of  the  peace,  or  out  of  the  municipal  court  of  Buf- 
falo, or  by  virtui.  of  au  execution  issued  by  a  county  clerk  on. 
a  transcript  of  a  judgment  recovered  before  a  justice  of  the  peace, 
or  in  the  said  municipnl  court  of  Buffalo,  has  a  family  within 
the  state  for  which  he  provides,  he  must  be  discharged,  after 
remaining  in  custody,  eitner  with  or  without  being  admitted  to 
the  jail  liberties,  thirty  days;  otherwise  he  must  be  discharged 
after  so  remaining  sixty  days. 

Id.,  I  152.  am*d.    Albany  City  Court.  L.  1884.  cb.  122;  L.  1883,  ch.  26. 

I  ^14134.  Affidavit  I  discharffe. 

In  order  to  procure  a  discharge,  as  prescribed  in  the  Inst  section, 
the  prisoner  must  make,  and  deliver  to  the  sheriff  or  jailer,  an 
affidavit,  stating  the  facts  which  entitle  him  thereto,  according 
to  the  provisions  of  that  section.  Upon  receiving  such  an  affi* 
davit  the  sheriff  or  jailer  must  forthwith  discharge  the  prisoner 
from  his  custody.  He  must  thereupon  deliver  the  affidavit  to 
the  elerk  of  the  county,  who  must  file  it  in  his  office,  without  fee. 

Id.,   ii  163  and   154. 

I  303S.  Penalty  for  not  dlscharvlnff. 

A  sheriff  or  jailer,  who  refuses  to  discharge  the  prisoner,  upon 
receiving  such  an  affidavit,  forfeits  twenty-live  dollars  for  each 
day,  during  which  he  detains  the  prisoner;  to  be  recovered  by  the 
latter,  in  addition  to  any  damages,  which  he  sustains  by  reason 
of  the  false  imprisonment. 

Id..   S    136. 

S  8030.  Affidavit  a  defence  to  action  for  eaicape. 

The  receipt  of  such  an  affidavit  is  a  defence,  to  an  action 
brought  against  the  sheriff  or  jailer,  by  reason  of  the  prisoner's 
discharge. 

Id.,   f   166. 

I  8037.  Dischnrffe  not  to  nffect  Jadarment. 

Notwithstanding  the  discharge  of  a  judgment  debtor,  as  pre- 
•cribed  in  the  Inst  four  s(*ctionR,  the  judgment  remains  valid  as 
against  his  property:  and  n  new  execution  may  be  issued  accord- 
ingly, as  if  he  had  not  been  imprisoned. 

Id.,  f  157. 

f  8038.  Execntlon  npon  Jad^ment  in  action  for  n  cliattel. 

Id  on  ncfion  Tor  n  chnttol.  the  possession  c»f  which  has  not 
beeD    delivered    to   tiie    i)revuiling   party,    uu    execution,    for    the 
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delivery  of  the  possession  thereof  to  him,  as  well  as  for  any 
damages  recovered  by  him,  may  be  issued  by  the  jastice;  unless 
the  judgment  has  been  docketed  in  the  county  clerk's  office,  aa 
prescribed  in  title  sixth  of  this  chapter.  It  must  be  to  the  same 
effect,  and  executed  in  the  game  manner,  as  a  like  execution 
issued  upon  a  judgnient  rendered  in  the  supreme  court;  except 
that  it  must  be  directed  generally  to  any  constable  of  the  county; 
and  that  the  direction  to  satisfy  a  sum  of  money,  out  of  the 
prpperty  of  the  judgment  debtor,  must  be  in  the  form  prescribed 
in  this  title  for  a  like  direction,  where  an  execution  is  issued  by 
a  justice  of  the  peace,  upon  a  judgment  for  a  sum  of  money. 
Babstltute  for  L.  1866.  part  of  ch.  181. 

I  8038.  Action  affainst  constable  for  not  retnrntnar  exe- 
cution. 

If  a  constable  fails  to  return  an  execution  within  fire  days 
after  the  return  day  thereof,  the  party,  in  whose  favor  it  was  is- 
sued, may  recover,  in  an  action  against  the  coubUible,  tln4  amount 
of  the  execution,  if  it  was  issued  upon  a  judgment  for  a  sum 
of  money;  or  if  it  was  for  the  delivery  of  the  possession  of  a 
chattel,  the  value  of  the  chattel,  as  specifiod  in  the  judgment, 
together  with  the  damages  and  costs  awarded  thereby;  and,  in 
either  case,  with  interest  from  the  time  when  the  judgment  was 
rendered. 

R.  s.,  I  isa, 

i  3040.  Constable  not  to  act  nn4er  exeention  after  re- 
turn day. 

A  constable  shall  not  levy  upon  or  sell  property,  or  arrest  a 
defendant,  or  take  possession  of  a  chattel,  by  virtue  of  an  exc^cn- 
tion,  after  the  time  limited  therein  for  its  return,  unless  the 
execution  has  been  renewed;  nor  shall  ho  do  any  act  under  a 
renewed  execution,  after  the  expiration  of  the  time  for  \rhich 
It  has  been  renewed. 

Id.,  s  !«. 

I  3041.  Action  aurainst  countable  for  money  collected. 

Where  money,  collected  by  a  constable  upon  an  execution,  is 
not  paid  over  by  him  according  to  law,  any  person  entitled 
thereto  may  maintain  an  action  m  his  own  name,  upon  the  in- 
strument of  security  given  by  the  constable  and  his  sureties;  and 
may  recover  therein  the  sum  so  collected,  with  interest  from. 
the  time  when  it  was  collected. 

Id..   §  163. 

i  8042.  Dnty  of  constable  irlioae  term  of  ofBce  lins  ex- 
pired. 

A  constable,  to  whom  an  execution  is  delivered,  whose*  term 
of  office  expires  on  or  before  the  return  day  thereof,  must  pro- 
ceed thereupon  in  the  same  manner,  as  if  his  t^m  of  office  bad 
not  expired;  and  he  and  his  sureties  are  liable  for  any  neRject 
of  duty,  with  respect  to  the  execution;  or  for  money  collectod 
thereunder,  or  for  damages  sustained  by  reason  of  any  act 
done  hy  the  constable,  tonchfncr  the  execution,  hi  the  same  ma]Ui<>r« 
and  to  the  same  extent,  as  if  his  term  of  office  had  liot  expired. 

14.,  iS  280  And  286.    See  L.  1872.  ch.  788  (9  JBdm.  481). 
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I  3043.  XSxeontlon  upon  Jvdjnneitt  docketed  -vrtth  county 
clerk. 

Where  a  judgment,  rendered  by  a  justice  of  the  peace,  has 
been  docketed  with  a  county  clerk,  upon  the  filing  either  of  a 
transcript  from  the  justice's  docket,  or  of  a  transcript  from  the 
clerk's  docket  of  anothef  county,  the  execution,  to  be .  issued 
thereupon  by  the  county  clerk,  must  be  in  the  same  form,  and 
executed  in  the  same  manner,  as  an  execution  issued  upon  a 
judgment  of  the  county  court;  except  ns  otherwise  prescribed  in 
section  1367  of  this  act;  and  except,  also,  that,  where  the  judg- 
ment is  for  a  sum  less  than  twenty-five  dollars,  exclusive  of 
costs,  the  direction  to  satisfy  the  judgment  out  of  the  real  prop- 
erty of  the  judgment  debtor  must  be  omitted.  In  that  cnse  the 
provisions  of  this  act,  relating:  to  the  satisfaction  of  an  exAPUt ion 
out  of  the  judgment  debtor's  real  property,  are  not  applicubu 
thereto. 

Co.  Proc,  I  G4,  sttbd.  18.    See  98  8017  and  1367.  ante. 
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TITl-ju  VUL 
Appeals 

Article  1.  Appeals   generally.  ^ 

2.  AuimaL  wueie  a  new  trial  la  not  bad  in  the  appellate  COVK 
a.  Appeal  for  a  new  trial  in  the  appellate  cuurt. 

ARTICLE  FIRST. 

Apptals  generally. 

ftec.  8044.  Jaitlce*0  jndinnent  reviewed  by  appoal. 

3U46.  Who  may  api<eul;  to  wbat  court  oppeul  to  be  taken. 

8046.  Appeal;    when  und  bow  taken. 

3047.  Service  of  notice  upon  justice;  payment  of  coats  and  flee. 

8048.  Service  of  notice  ui)ou  reaiiomlent. 

3049.  Ameuamvui;  wbca  ailoweu. 

8060.  Undertaking   to  stay   execution   upon   Judgment. 

8U61.  Pruceedluga;    bow  stayeu. 

3062.  Id«;   wbeu  Justice  is  dead,  etc. 

306».  Uetuiii. 

8064.  Id.;   wben  Justice  bas  fronp  out  of  offlce. 

8066.  Further  return;   liuw   coiuiiellvd. 

8066.  Id.:    when  Justice  ia  deau.   etc. 

8067.  I'roceedlugs   when   error   in  fact  is  alleged. 

8068.  Restitution   uijom  reversal. 
3069.  Setting  off  costs  and   recovery. 

3060.  Certain  sums  may  be  included  in  disbursements. 
8001.  Judgment -roll. 

I  8044.  Justice's  JndfLinent  reTlew^ed  by  appeal. 

The  only  mode  of  reviewing  a  judgment,  rendered  by  a  justice 
of  the  peace  in  a  civil  action,  is  by  an  appeal,  as  prescribed  in 
this  title. 

Go.  Proc.,  part  of  5  861. 

I  8045.  [Am'd,  ISOS.]  I^Iro  may  appeal)  to  wbat  covrt 
appeal  to  be  taken. 

An  appeal  may  be  taken  by  any  party  aggrieved  by  the  jndp- 
ment.  Except  where  the  judgment  is  rendoro<l  by  a  justice  of 
the  peace  of  the  city  of  Buffalo,  the  appeal  must  he  to  the  county 
court  of  the  county  where  the  judgment  was  rendered. 

Id.,  part  of  H  826  and  862;  L.  1886,  cb.  946. 

I  .3040.  [Am'd,  1882.]    Appeal;  wben  and  bow  taken. 

An  appeal  must  be  taken  within  twenty  days  after  the  entry 
of  the  judgment  in  the  justice's  Tocket;  except  that,  where  a 
defendant  appeals  from  a  judgment  rendered  in  an  action, 
wherein  he  did  not  api)onr,  and  the  summons  was  not  [)ersuu>ilb' 
served  upon  him,  the  appeal  may  be  taken  within  twenty  days* 
after  personal  service  upon  him,  on  the  part  of  the  plaintiff,  of 
w^ritten  notice  of  the  entry  of  the  judgment;  but  not  after  the 
expiration  of  five  years  from  the  entry  of  the  judgment.  An 
appeal  is  taken  by  serving  upon  the  justice  by  whom  the  j«d/(- 
meet  was  rendered,  and  upon  the  respondent,  a  written  notice 
of  appeal,  subscribed  either  by  the  appellant,  or  b^  his  sttorney 
in  the  appellate  court. 

M.,  part  of  iS  363  and  364. 
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I  8047.  [Am'dy  1918.}  Service  of  notice  npoit  Jnatlcei 
pWLYiakent  of  coats  and  fee. 

Service  of  the .  notice  of  appeal  upon  the  jnstire,  must  be 
made  by  delivering  it  to  him  peisuually.  or  tu  his  cierlL»  appointed 
pursuant  to  law,  or  by  mailiuK  such  notice  to  the  justice  at  hii 
office  in  the  manner  prescribed  by  service  of  notice  by  mail  in 
scH'tiun  seven  huudnn]  and  ninety-seven  of  this  act;  but  if  the 
justice  is  dead,  or  ii  neither  he  nor  his  clerk  can.  after  reason- 
able diligence,  be  found  within  the  county,^  service  of  the  notice 
open  the  justice  may  be  made  by  delivering  it  to  the  clerk  of 
the  appellate  court.  Unless  the  justice  is  dead,  the  appellant 
must,  at  the  time  of  serving  the  notice,  pay  to  the  person  to 
whom  it  is  delivered  the  costs  of  the  action,  included  in  the 
judgment,  and  the  sum  of  two  dollars,  as  the  fee  of  the  justice 
for  making  the  return. 

Co.  Pxtx*..  part  «»f  %l  854  aii<]  309.  Am*d,  L.  1013,  ch.  4-t.''>.  in  effect 
S«pu  1,  lOi:i. 

S  3048.  lAin*d«  1913.]    Serrlce  of  notice  vpoit  reapondeiit. 

Service  of  the  notice  of  appeal  upon  the  respondent  may  be 
made,  by  delivering  it,  in  any  part  of  the  state,  to  the  respond- 
ent personally,  or  in  one  of  the  following  methods: 

1.  By  leaving  it  at  his  residence,  with  a  person  of  suitable 
age  and  discretion  or  by  serving  the  notice  upon  the  respondent 
by  mail,  or  in  case  an  attorney  appeared  for  respondent  at  the 
trial,  the  notice  may  be  served  upon  the  attorney,  either  per- 
sonally, or  in  the  manner  prescribed  for  service  of  notice  by 
mail  in  section  seven  hundred  and  ninety-seven  of  this  act. 

2.  If  service  cannot  be  made,  with  due  diligence,  upon  the 
respondent,  in  the  manner  prescribed  in  the  foregoing  subdivi- 
sion, the  notice  of  appeal  may  be  served  upon  him  by  delivering  it 
to  the  clerk  of  the  appellate  court. 

U..  XHirt  of  S  304.     Am*(].  U  1913,  ch.  445.    In  effect  Sept.  U  191S. 

I  8040.  Amendment  I  nrhen  allonred* 

Where  the  appellant,  seasonably  and  in  good  faith,  serves  the 
notice  of  appeal,  upon  either  the  justice  or  the  respondent,  but 
omits,  through  mistake,  inadvertence,  or  excusable  neglect,  to 
serve  it  upon  the  other,  or  to  do  any  other  act  necessair  to 
perfect  the  appeal,  the  appellate  court,  U]^on  proof  by  affidavit 
of  the  facts,  may,  in  its  discretion,  permit  the  omission  to  be 
supplied,  or  an  amendment  to  be  made,  upon  such  terms  aa 
Justice  requires. 

Id..    I   827. 

I  8050.  Undertaklnff  to  stay  execution  npon  Judgment. 

1  *  the  appellant  desires  a  stay  of  execution,  he  must  give  a 
written  undertaking,  executed  by  one  or  more  sureties,  approved 
by  the  justice  who  rendered  the  judgment,  or  by  a  judge  of  the 
appellate  court,  to  the  effect  that,  if  the  appeal  is  dismissed:  or 
if  judgment  is  rendered  against  the  appellant  in  the  appellate 
court,  and  an  execution  issued  thereupon  is  returned  wholly  or 
partly  unsatisfied:  the  sureties  will  pay  the  amount  of  the  judg- 
ment, or  the  portion  thereof  remaining  unsatisfied,  not  exceeding 
a  sum,  specified  In  the  undertoking,  which  must  be  at  least  one 
hundred  dollars,  and  not  less  than  tv  ice  the  amount  of  the 
judgment;  or,  if  the  judgment  in  the  justice's  court  is  for  the 
recovery  of  a  chattel,  that  the  surotlos  will  pay  the  sum  fixed 
by  that  Judgment  as  the  value  of  the  chattel  torother  with  the 
aaniagcs,  if  any,  awarded  for  the  taking,  withholding,  or  deten- 
tion thereof.     A  copy  of  the  undertaking,  with  a  notice  of  the 
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delivery  thereof,  must  be  served  with  the  notice  of  appeal  and 
m  like   manner.     Section   1336  of  this  act  apiMlies  to  BtiA  an 
undertaking. 
Co.  Free.  (S  365  and  356. 

I  30al.  ProoeedinKsi  hour  stayed. 

The  delivery  of  the  undertaking  to  the  justice  or  to  hia  clerk, 
r  ppointed  pursuant  to  law,  and  service  of  a  copy  thereof,  and  of 
notice  of  the  delivery  thereof,  stay  the  issuing  of  an  ezecutioD 
apon  the  judgment.  If  an  execution  has  been  issued,  the  service 
of  a  copy  of  the  undertaking,  certified  by  the  justice  or  the  derk, 
or  accompanied  with  an  affidavit,  sliowing  ihat  it  is  a  copy,  and 
that  the  original  han  been  duly  filed,  npnu  the  officer  holding  the 
execution,  stays  further  proceedings  thereunder. 

Id.,   S  367. 

S  80S2.  Id.;  -fvben  Justice  la  dead,  etc 

Where  t?io  justice  is  dead,  or  cannot,  with  due  dlliffence,  bp 
found  within  the  county,  and  he  has  no  clerk,  appointed  pursuant 
to  law,  or  the  clerk  cannot,  with  due  diligence,  D3  found  witliin 
the  county,  the  undertaking  may  be  filed  with  the  clerk  of  the 
appellate  court.  In  that  case,  notice  of  the  filing  mnst  be  given 
to  the  respondent,  ns  prescribed  in  section  30-18  of  this  act,  for 
service  of  a  notice  of  appeal  upon  him.  The  filing  of  the  nndpr- 
taking  has  the  same  effect,  as  the  delivery  thereof  to  the  jus- 
tice; and  n  copy  thereof  certified  by  the  county  clerk,  serv^ 
upon  the  officer  holding  an  execution,  has  the  same  effect,  as  if 
it  was  certified,  as  prescribed  in  the  last  section. 

Id.,  }  368. 

S  30S3.  Retarn. 

The  justice  must,  after  ten  and  within  thirty  days  from  the 
service  of  the  notice  of  appeal,  and  the  payment  of  the  costs  and 
fee,  as  prescribed  in  section  3047  of  this  act,  make  a  return  to 
the  appellate  court,  annex  thereto  the  notice  of  appeal  and  the 
undertaking,  if  any  has  been  delivered  to  him  or  tonls  clerk,  nod 
file  the  same  with  the  clerk  of  the  appellate  court.  The  retnn 
must  contain  all  the  proceedings,  including  the  evidence  and  the 
judgment;  unless  the  appellant  baa.  in  his  notice  of  appeal 
demanded  a  new  trial,  in  a  case  where  he  is  entitled  thereta 
ns  prescribed  in  article  third  of  this  title.  In  the  latter  caac 
the  justice  must  return  the  summons,  together  with  each  wa^ 
rant  of  attachment,  order  of  arrest,  or  requisition  to  replevy,  or 
execution  granted  by  him  in  the  action,  with  the  proof  of  tho 
service  thereof;  the  pleadings,  or  copies  thereof;  the  proceedinss 
upon  the  trial;  and  the  judgment;  with  a  brief  statement  of  the 
amount  and  nature  of  the  claims  litigated  by  the  parties.  But 
he  need  not  return  the  evidence,  or  any  part  thereof,  unless  he 
is  required  so  to  do  by  the  special  order  of  the  appelLlte  court 

Id.,  i  360,   am'd. 

I  3054.  Id. I  wlien  Justice  bas  ffone  oat  of  olllce. 

Where  the  justice  has  gone  out  of  office,  he  must,  nevertheleA 
make  a  return  in  the  same  manner,  and  his  return  has  the  saiw 
effect,  as  if  he  remained  in  office. 

Id.,  I  861. 
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i  9055.  Farther  return |  hour  compelled* 

If  the  return  is  defectlre,  the  appellute  court  may  direct  the 
justice  to  make  a  further  or  amended  return,  as  often  as  is 
neceasary.  The  appellate  court  may  compel  the  justice,  by  at- 
tachment, to  mnlic  and  Pie  a  return,  or  a  further  or  amended 
return.  The  court  is  nlways  open  for  those  purposes.  Where 
the  justice  has  removed  to  another  county  of  the  State,  the 
appellate  court  may  compel  hifn  to  mnlce  the  return,  as  if  he  wa6 
still  within  the  county  where  the  judgment  was  rendered. 

Co.  Proc.,  IS  362  and  303. 

(  8050.  Id.  I  When  Jnatloe  la  dead,  etc. 

If  the  justice  dies,  becomes  a  lunatic,  absconds,  removes  from 
the  State,  or  otherwise  becomes  unable  to  make  the  return,  the 
appellate  court  may  receive  affidavits,  or  examine  witnesses,  as 
to  the  evidence  and  other  proceedings  taken,  and  the  judgment 
rendered,  before  the  justice;  and  may  determine  the  appeal,  as 
if  a  return  had  been  duly  made  by  the  justice. 

Id..   I  363. 

I  8067.  ProceedlnffM  nrhen  error  In  fact  Is  alleged. 

Where  an  appeal  is  founded  upon  an  error  in  fact  in  the  pro* 
ceedings,  not  affecting  the  merits  of  the  action,  and  not  within 
the  knowledge  of  the  justico^  the  court  may  determine  the  matter 
upon  affidavits:  or,  in  its  discretion,  upon  the  examination  of 
witnesses;   or   in   both   methods. 

Id.,  part  of  (  66. 

S  8068.  Restltntlon  npon  reversal. 

Where  the  judgment  of  the  justice  is  reversed  or  modified,  the 
appellate  court  may  make  or  compel  restitution  of  property  or 
of  a  right  lost  by  means  of  the  erroneous  judgmout;  but  not  so 
ns  to  affect  the  title  of  a  purchaser,  in  good  faith  and  for  value, 
of  property  sold  by  virtue  of  a  warrant  of  attachment  in  the 
action,  or  an  execution  issued  upon  the  judgment.  In  that  case, 
the  appellate  court  may  compel  the  value,  or  the  purchase-price 
to  be  restored,  or  deposited  to  abide  the  event  of  the  action,  as 
justice  requires.  Six  days'  notice  of  an  application  for  an  order 
for  restitution  must  be  given;  and,  if  the  application  is  granted 
before  judgment,  the  proper  direction  may  be  included  therein. 

Id.,  i  369. 

I  8059.  SettlnflT  off  costs  and  reco-very. 

If,  upon  the  appeal,  a  sum  of  money  is  awarded  to  one  party, 
and  costs  are  awarded  to  the  adverse  party,  the  appellate  court 
must  set  oflf  the  one  agaibst  the  other,  and  render  judgment  for 
the  balance. 

Id.,  I  370. 

I  3060.  Certain  snms  may  he  Included  In^dlsharsements. 

Whore  coFts  are  awarded  to  the  appellant,  he  may  include,  in 
the  dipburseraeiits  upon  the  appeal,  the  costs  and  fee  paid  to  the 
justice  upon  taking  the  appeal:  and.  where  the  judgment  rendered 
by  the  justice  was  against  the  appellant,  he  may  also  inolnde.  in 
those  disbursements,  the  certs  of  the  action,  before  the  justice, 
which  he  would  have  been  entitled  to  recover,  if  the  judgment 
of  the  justice  had  been  in.  his  favor. 

Id.,  part  of  ff  871. 
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S  3O01.  Jiidvineiftt-roll, 

The  clerk,  immediately  after  entering  final  judgment  npon  tbe 
deteruiimiuou  uf  an  appeal,  must  attach  together  and  tile  saA 
ol  the  fullowing  pnpeis,  ns  were  used  upon  the  appeal;  whkb 
constitute  tbe  judguii^nt-roll: 

1.  The  reiuru  of  the  justice,  or  a  certified  copy  thereof:  the 
notice  of  appeal;  and  the  uiidortuking,  if  any  has  been  giieu. 

2:  The  verdict,  report,  or  decision,  and  each  offer,  if  any,  iM* 
as  prescribed  in  nrticle  third  of  this  title. 

8.  A  certified  copy  of  the  jiidgment,  together  with  each  notice 
of  exceptions,  or  case,  which  is  then  on  file. 

4.  Every  other  paper,  then  on  file,  and  a  certified  copy  of  eyety 
order,  which  in  any  way  involves  the  merits,  or  necessarily  af- 
fects the  judgment! 
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ARTICLE!  SECOND. 

Appeal  where  a  new  tried  ia  not  had  in  the  appellate  court. 

See.  8062.  Hearing  of  appear;   dlamlsaal  thereof. 
30?C.  Judgment. 

3064.  When  uvw  trial  in  jastice'a  court  may  be  directed. 
3066.  ]d. ;  proceedings  before  Justice. 
3066.  (}o8t8:  when  awarded. 
3067»  Amount   of   costa. 

i    8002.    [Asn'd,    1896.]       He»rinir     of     appeal  |     dlanaUsal 
^hereof. 

If  the  case  is  one  where  the  appellant  is  not  entitled  to,  or  has 
not  demanded,  a  new  trial  in  the  appellate  court,  as  orescribed 
iu  section  3008  of  this  act,  the  respondent  may,  within  twenty 
dnys  of  the  serTice  on  him  of  the  notice  of  appeal,  serye  upon 
the  Appellant  or  his  attorney  a  written  stipulation  that  the  judg- 
ment api)ealed  from  may  be  reversed  with  five  dollars  costs  and 
disbnrsements  of  the  appeal,  and  thereafter  no  further  steps  shall 
be  taken  in  such  appeal,  except  to  enter  judgment  In  pursuance 
of  such  stipulation  for  *the  enfoi»cement  thereof;  in  case  such 
stipnintion  shall  not  bo  so  served,  the  appeal  may  be  brought  to 
A  hearing  in  the  appellate  court  at  any  term  thereof  at  which  such 
ftn  ^pi>eal  can  be  heard,  held  after  the  return  is  filed,  upon  a 
notice  by  either  party  of  not  Irps  than  eight  days.  It  must  be 
placed  upon  the  calendar,  and  unint  continue  thereupon  withont 
further  notice  until  .  is  finally  diKposwl  of.  If,  after  being  regu- 
larly placed  upon  the  calendar,  neither  party  brings  it  to  a  hear- 
ing before  the  end  of  the  necond  term  thereafter  at  which  it 
might  be  noticed  for  hearing  and  heard,  the  court  must  dismiss 
the  appeal  unless  it  directs  the  same  to  be  continued  for  cause 
shotim. 

Co.   Proc.,    I   364;   L.    1805,   ch.   M6. 

I  3063.    [AmNl,   1HS3,    lllOO,    1911.1      Jadflrment. 

In  a  case  specified  In  the  last  section,  the  appeal  must  be  heard 
upon  the  original  papers  or  a  cei tilled  copy  thereof,  and  a  copy 
or  Oopies  thereof  need  not  tje  furnished  for  the  use  of  the  court. 
The  appellate  court  must  render  judgment  according  to  the 
justice  of  tlie  case,  without  regard  to  technical  errors  or  defects 
which  do  not  affect  the  merits.  It  may  affirm,  modify,  or  reverse 
the  judgment  of  the  justice,  in  whole  or  in  part,  and  as  to  any  or 
all  of  the  parties,  and  for  errors  of  law  or  of  fact,  and  where  the 
judgment  is  contrary  to  or  against  the  weight  of  the  evidence 
the  appellate  court  may,  upon  its  reversal  of  a  judgment,  order  a 
new  trial  before  the  same  justice  or  before  another  justice  of  the 
same  county  to  be  designated  in  the  order,  and  at  a  time  and 
place  to  be'  specified  in  the  order,  and  in  such  a  case  the  costs 
of  the  appeal  shall  be  in  the  discretion  of  the  appellate  court. 

AmM  by  L.  1S93,  ch.  380;  L.  1900,  ch.  553;  L.  1011,  cb.  364,  ia  eCfect 
Jk'pt.    1,    1911. 

S  30e4.  l^ben  neir  trial  In  ja«tlee*B  coart  may  be  di- 
rected. 

If  the  appeal  is  taken  by  the  defendant,  who  failed  to 
appear  before  the  justice,  either  upon  the  return  of  the  sum- 
'nons,  or  at  the  time  to  which  the  trial  of  the  action  was  ad- 
journed; and  he  shows,  by  affidavit  or  otherwise,  that  manifest 
injustice  has  been  done,  and  renders  a  satisfactory  excuse  for  his 
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GeftiuU;  the  appellate  court  may,  in  its  discretion,  set  atfide  the 
judgment  a^)  pea  led  from,  or  stay  proceedings  thereunder,  and  by 
ordtT  direct  a  new  trial,  before  tlie  same  justice,  or  before  anothei 
justice  of  the  same  county,  •'"^siguated  in  the  order,  at  such  a 
time  and  place,  specified  in  thv.  order,  and  upon  such  terms,  as 
it  deems  proper. 
Co.  Ti-oc.,  part  of  S  886. 

S  soon.  [Am'd,  1803.]     Id.;  proceedings  before  Jiiatlc«. 

Where  a  new  trial  is  directed  before  a  justice,  as  prescribed  in 
the  lust  two  sections,  the  partitis  must  appear  before  hiui,  at  the 
time  and  place  specified  in  the  order  of  the  appellate  court,  with- 
out service  of  any  notice,  or  of  a  copy  of  the  order,  'rhereupon 
the  like  proceedings  must  be  had  m  the  action,  as  u^ton  the 
return  of  a  summons  personally  served. 

h.  1883    cb.  3S0. 

S  3000.  Cost*;  TFben  a-vrarded* 

Upon  an  appeal  provided  for  in  this  article,  the  award  of  costs 
is  regulated  as  follows: 

1.  If  the  appeal  is  dismisseil,  be<*ause  neither  party  brings  it 
to  a  hearing,  as  prescribed  in  this  article,  costs  shall  not  be 
awarded  to  either  partj'. 

2.  If  the  judgment  is  reversed  for  an  error  in  fact,  not  affect- 
ing the  merits;  or  if  a  new  trial  is  directed,  before  the  same  or 
another  justice,  as  prescribed  in  this  nrticle;  the  costs  of  the 
appeal  are  in  the  discretion  of  the  appellate  court* 

8.  If  the  judgment  is  aiUrmed,  costs  must  be  awarded  to  the 
resDondont. 

4.  If  the  judgment  is  reversed,  costs  must  be  awarded  to  the 
appoUnnt. 

5.  It  the  judgment  is  affirmed  only  in  port,  the  costs,  or  sach 
a  pnrt  thereof,  as  to  the  appellnte  court  seems  just,  not  excee<iinK 
ten  dollars,  besides  disbursements,  may  be  awarded  to  either 
party. 

Co.  Proc,  part  of  9}  868  and  371. 

I  8007.  Amoaat  of  costs. 

Upon    an   appeal,   provided     for     in     this   article,   costs,  when 
nwrrdod.  must  be  as  follows,  besides  disbursements: 
To  the  nppellant,  upon  reversal,  thirty  dnllnrs. 
To  the  respondent,  upon  affirmance,  twenty-five  dollars. 

M.,  part  of  8  71.  am'd. 
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▲RTICLB  THIRD. 

Appeal  for  a  new  trial  in  the  appellate  court. 

8ec.  8068.  When  appellant  may  demand  new  trial  In  appellate  oonrl. 
8U6U.  Undeitakiuff  to   be  glTen. 

3070.  Offer    to    compi-umibe    before    return. 

3071.  ProceedlDgB  In  appc^Uate  court. 

3072.  Offer  to  compromise  after   retnm. 
8078.  Amount  of  costs. 

g  8068.  [Am'd,  1898.]    IVhen  npyellant  may  demand  new 
tvl^l  In  appellate  coart. 

Where  an  issue  of  fact  or  nii  issue  of  law  was  joined  before 
the  justice,  and  the  sum,  for  which  judgment  was  demanded  by 
either  party  in  his  pleading,  exceeds  tit'ty  doilurs;  or  where,  in  an 
action  to  recover  a  chattel,  the  value  of  the  property,  as  fixed, 
together  with  the  damages  recovered,  if  any,  exceeds  fifty  dol- 
lars; the  appellant  may,  in  his  notice  of  appeal,  except  when  the 
appeal  is  to  the  county  court  of  Kings  county,  demand  a  new 
trial  in  the  appellate  court;  and  thereupon  is  entitled  thereto, 
whether  the  defendant  was  or  wns  not  present  at  the  trinl.  An 
appeal  from  a  judgment  of  a  justice's  court  or  by  a  justice  of 
the  peace  in  the  city  of  Brooklyn,  or  any  of  the  towns  in  the 
county  of  Kings  must  be  taken  and  disposed  of  in  the  manner 
prescribed  in  articles  first  and  second  of  this  chapter  and  title, 
and  not  otherwise. 

Is.    1808,    cb.   880. 

I  8069.  Undertaking  to  be  arisen. 

To  render  such  an  appeal  effectual,  the  appellant  must  at  the 
time  of  the  service  of  the  notice  of  appeal  upon  the  justice, 
^▼e  the  undertaking  required,  by  this  title,  to  stay  the  execution 
of  the  judgment. 

Co.  Proc,  )>art  of  S  355. 

i  8070.  [Am'd,  180C(.]    Offer  to  compromise  before  retnrn. 

Upon  an  appeal,  provided  for  in  this  article,  from  a  judgment 
for  a  sum  of  money  only,  either  party  may,  within  fifteen  days 
after  service  of  the  notice  of  appeal,  serve  U3on  the  adverse 
party,  or  upon  his  attorney,  a  written  offer  to  allow  judgment  to 
be  rendereo  in  the  appellate  court,  in  favor  of  either  party,  for 
a  specified  sum.  If  the  offer  is  not  accepted,  it  cannot  be  proved 
upon  the  trial.  If  the  party,  within  ten  days  after  service  of 
the  offer  upon  him,  serves  upon  the  party  making  the  same,  or 
upon  his  attorney,  written  notice  that  he  accepts  the  offer,  he 
must  file  it,,  with  an  affidavit  of  service  of  the  notice  of  accept- 
ance, with  the  clerk  of  the  apnrllnte  court,  who  thereupon  must 
enter  judgment  accordingly.  Where  an  offer  is  made  as  above 
provided,  the  party  refusing  to  accept  the  same  shall  be  liable 
for  costs  of  the  appeal,  unleps  the  recovery  shall  be  more  favor- 
able to  him  than  the  sum  offered.  If  neither  party  makes  an 
offer,  as  provided  herein,  the  party  in  whose  favor  the  verdict, 
report  or  decision  in  the  appellnte  court  is  given,  shall  be  entitled 
to  recover  his  costs  ur)on  the  appeal.  Costs  when  awarded  ac- 
cording to  the  provisions  of  this  sertion  shall  be  in  amounts  pro- 
vided in  section  three  thousand  and  seventy-three  of  this  article. 

Id.,  I  371:  U  1886,  ch.  866. 
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I  8071.  Proceedlnara  In  upvellate  eourt. 

Upon  an  appeal,  providi'd  for  in  this  article,  after  the  expiratioii 
of  ten  days  from  the  time  of  tiling  the  justice's  return,  the  action 
is  deemed  an  action  at  issue  in  the  appellate  court;  and  all  the 
proceedings  thereiu,  including  the  entry,  enforcement,  and  re- 
view of  the  judgment,  are  the  same,  as  if  the  action  had  heen 
commenced  in  the  nppellnte  court,  except  as  otherwise  specially 
pres'Tibed   in  this  chapter. 

Co.   Proc.,  fi§  864  and  866. 

I  3072.  Offer  to  eomprontlae  After  return. 

Kithi*r  oarty  may,  at  any  time  after  the  action  is  deemed  at 
is8U<>  in  the  appellate  court,  and  before  the  trial,  senre  upon  the 
adverse  party,  a  written  offer  to  allow  judgment  to  be  taken 
against  him,  for  a  sum,  or  property,  or  to  the  effect,  therein 
specified,  with  or  without  costs.  If  there  are  two  or  more  defend- 
ants, and  the  action  ciiu  be  severed,  a  like  offer  may  be  made  by 
one  or  more  defendants,  against  whom  a  separate  judgment  may 
be  taken;  and,  if  it  is  accepted,  the  action  becomes  seyered,  and 
may  proceed  against  the  other  defendants,  as  if  it  had  been 
originally  commenced  ngninat  them  only.  If  the  party  receiTin; 
the  offer,  within  ten  days  thereafter,  serves  upon  the  adverse 
party,  notice  that  he  nccepts  it,  he  may  file  it,  with  proof  of 
acceptance;  and  thereupon  the  clerk  must  enter  judgment  ac- 
cordingly. If  the  offer  is  not  thus  accepted,  it  cannot  be  proved 
upon  the  trinl;  and  if  the  party,  to  whom  it  is  made,  fails  to 
obtain  a  more  favorable  judgment,  he  cannot  recover  costs  from 
the  time  of  the  offer,  but  must  pay  costs  from  that  time. 

Id..  8  366. 

8  8073.  Amoant  of  coats. 

Upon  an  appeal,  provided  for  in  this  article,  coats,  when 
awarded,  must  bo  as  follows,  besides  disbursements: 

For  all  proceedings  before  notice  of  trial,  fifteen  dollars. 

For  all  subsequent  proceedings  before  trial,  ten  dollars. 

For  the  trial  of  an  issue  of  law,  fifteen  dollars. 

For  the  trial  of  an  issue  of  fflct,  twenty  dollars. 

For  the  argument  of  a  motion  for  a  new  trial  on  a  case,  fifteen 
dollars. 

For  each  terra,  not  more  than  five,  at  which  the  appeal  is 
regularly  on  the  calendar,  excluding  the  term,  at  whiS  it  is 
tried,  or  otherwise  finally  disposed  of,  ten  dollart, 

M.,  part  of  8  871,  am*d. 
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Co»t8. 

Sec.  8074.  When  preTaUlDi;  partj  to  recorer  oosts.    What  CMts  allowed. 
8075.  When  neither  party  to  rccoTer  costs. 
S076.  Amount  of  coata  limited. 
8077.  Coata  upon  demurrer. 
307&  Taxation  of  costs. 
3079.  Increased  costs. 

3060.  Costs  on  Judgment  for  one  or  more  defendants. 
3081.  Costs  wrongfully  collected  may  be  recovered  back. 

f  8074.  [Am'd,  1808.3  IVI&eii  pre^alllnff  party  to  recorer 
coata.     "What  coata  allo^vred. 

Except  as  otherwise  specially  prescribed  by  law,  a  party  who 
recovers  jndgment  in  an  action  in  a  justice's  court,  is  entitled 
to  costs;  which  must  be  included  in  the  judgment.  Costs  con- 
sist of  the  fees,  allowed  by  law,  for  services  necessarily  rendered 
in  the  action,  at  the  request  of  the  party  entitled  to  costs,  or 
paid  by  him,  as  prescribed  by  law;  and  of  such  other  expenses, 
as  a  party  is  entitled  to  include  in  his  costs,  by  express  provision 
of  law.  The  defendant  in  an  action  brought  in  a  justice's  court 
may  require  security  for  costs  to  be  given,  where  the  plaintiff  is 
a  foreign  corporation.  So  far  as  practicable,  the  provisions  of 
title  three  of  chapter  twenty-one  of  this  act,  shall  apply  to  the 
proceedings  for  requiring  such  security,  the  requisites  of  the 
jndcrtaking  and  the  justification  of  sureties  therein. 

2  B.  S.  247,  5  126  (2  Edro.  264);  L.  1867,  ch.  775,  {  2  (4  Edm.  700);  L.  1866, 
ch.  682,  S  2  (6  Edm.  803);  L.  1903,  cb.  276.    In  effect  Sept.  1,  1908. 

I  3076.  [Am'd,  1900.1  "Wlieii  neither  party  to  recover 
costa. 

In  either  of  the  following  cases,  costs  shall  not  be  awarded  to 
either  party,  but  each  party  must  pay  his  own  costs: 

1.  Where  the  action  is  discontinued  by  the  absence  of  the  jus- 
tice for  more  than  one  hour,  after  the  summons  is  returnable,  or 
after  the  time  to  which  the  trial  has  been  adjourned. 

2.  Whore  the  justice  is  disqualified,  for  a  reason  specified  in 
section  fifteen  of  the  judiciary  law. 

3.  Where  the  action  is  discontinued,  upon  the  ground  that  the 
defendant  is  an  Infant,  for  whom  a  guardian  ad  litem  has  not 
been  appointed. 

4.  In  an  action  to  recover  one  or  more  chattels,  where  the 
plaintiff  recovers  a  chattel,  or  part  of  a  chattel,  or  the  value 
thereof,  and  the  defendant  also  recovers  a  chattel,  or  part  of  n 
chattel,  which  has  been  replevied  and  delivered  to  the  plaintiff, 
or  the  value  thereof.  The  plaintiff  is  entitled  to  costs,  where 
both  parties  recover,  as  specified  in  this  subdivision,  unless  the 
chattel,  for  which  the  defendant  recovers,  has  been  replevied  and 
delivered  to  the  plaintiff. 

AmM  hy  L.  1009.  cb.  65,  |  8.  See  note  84  of  note«  of  Board  of  Stat- 
otory  Consolidation  at  end  of  code. 

f  3076.   [Am*cl,  1805.]     Amoant  of  coata  limited. 

The  sum  to  be  awarded,  as  costs,  to  the  prevailing  party,  ex- 
cept where  it  is  otherwise  specially  prescribed  by  law.  Is  limited 
as  follows: 

1.  It  cannot  exceed  fifteen  dollars,  besides  the  fees  of  witnesses, 
where,  upon  the  trial  of  an  issue  nf  fact  or  of  law,  either  party 
recovers  damages  to  the  amoun*  '^f  fifty  dollars  or  more,  or  one 
or  ninro  chattels,  the  value  of  which,  as  fixed,  together  with  the 
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damages,  if  any,  amounts  to  fifty  dollars  or  more;  or,  where,  if 
the  defendant  recovers  judgment,  the  sum  for  which  the  plaintiff 
demanded  judgment,  was  fifty  dollars  or  more,  or  the  value  of 
all  the  chattels,  to  recover  which  the  action  was  brought,  -was 
stated  in  the  complaint  at  fifty  dollars  or  more. 

2.  In  every  other  case,  it  cannot  exceed  ten  dollars,  besides  the 
fees  of  witnesses,  attending  from  another  county. 

But   the  prevailing  party   is  entitled,  in  addition  to  the   snm 

specified  in  this  section,  to  the  fees  and  expenses  allowed  by  Uw 

for  a  commission  issued  to  examine  a  witness  not  residing  in  the 

county  or  in  an  adjoining  county;  and  for  each  adjournment  ex- 

oeeding  one,  which  was  grante4  upon  the  application  of  the  partj 

against  whom  the  judgment  is  rendered. 

Siibstltated  for  L.  1866,  oh.  688,  I  2  (6  Edm.  804);  L.  1841,  Ch.  138,  i  3 
(4  Bdm.  546):  L.  1895,  ch.  607. 

I  3077.  Coats  upon  demurrer. 

Where  judgment  is  rendered  upon  the  trial  of  a  demurrer,  the 
costs  of  the  trial  must  be  included  therein;  otherwise  costs  are 
not  allowed  upon  the  trial  of  a  demurrer. 

See  Co.  Proc,  |  04,  suhd.  11. 

f  3078.  Taxation  of  costs. 

Where  a  justice  renders  a  judgment,  he  must  specify,  in  his 
docket-hook,  the  items  of  costs,  which  were  allowed  by  him. 
Before  any  item  of  costs  is  thus  allowed,  other  than  a  fee  to  the 
justice,  or  to  a  juror  or  witness  who  attended,  or  to  a  constable 
who  has  certified  the  amount  of  his  fee,  upon  a  paper  filed  with 
the  justice,  the  party  must  show,  by  his  oath,  or  that  of  his 
attorney,  to  the  satisfaction  of  the  justice,  that  the  item  wa^' 
actually  and  legally  paid  or  incurred. 

I  3079.  Increased  costs. 

Increased  costs  must  be  awarded  in  favor  of  the  defendant,  in 
an  action  in  a  justice's  court,  in  a  case,  and  increased  at  the  rate, 
specified  in  section  3258  of  this  act. 

1  3080.  Costs  on  Jndgrnient  for  one  or  more  defendants. 

In  an  action  against  two  or  more  defendants,  not  united  in  in- 
terest, who  make  separate  defences  by  separate  answers,  if  tht» 
plaintiff  fails  to  recover  judgment  against  all,  the  justice  must 
award  costs  to  those  who  have  judgment  in  their  favor. 

2  R.  S.  616,  S  18  (2  E<3m.  639). 

S  3081.  Costs  TTronarfully  collected  may  be  recorered 
hack. 

Where  a  justice  includes  in  a  judgment  a  greater  amount  of 
costs  than  is  allowed  by  law,  or  an  improper  item  of  costs  or  fees, 
and  the  same  is  collected;  the  person  from  whom  it  was  collected 
may.  notwithstanding  the  judgment,  recover  from  the  justice  v h« 
has  received  it,  the  amount  thereof,  with  interest. 

2  B.  S.  266,  8  230  (2  Edm.  274). 
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TITLE  X. 

Action  on  special  proceeding,  relating  to  an  animal  straying 

upon  tne  highway. 

See.  3082.  Action  agalntt  person  surCering  nnfmaU  to  stray. 
d083.  Penalties  to  be  recovered. 

3054.  Certain   offlcers    to    sclee   aolmula   Btraying. 

3055.  When  priTalc  person  may  seize  such  anim  .U. 

3086.  Ofllccr  or  person  seizing  to  present  petltiuu. 

3087.  Precept  thereupon, 

3088.  Id.;    how   Berrctl. 

30SS.  Proof  of  sciTice  of  precept. 

3000.  Aus^ver;  trial. 

3001.  Decision  in  laror  of  petitioner;  warrant  to  sell;  execution  thereof. 

3002.  Application  of  proceeds  of  sale. 
3083.  DisposlUoD   of   sorplus. 

3iH>4.  Id.;   >vhen  no  claim  made  within  a  year. 

3003.  Order  upon  claim  for  surplus;   appeal  therefrom. 
309G.  Proceedlnp:g  upon  decision  In  favor  of  person  ^^a^r''r|T>^. 

3007.  Demand  of  possessiou  before  trial.    Proceadings    tuerciion 

3008.  Id.;   when  aulmal  wilfully  sot  at  large  by  tuhd  person. 
2009.  Action  by  owner   in   such   a    case. 

3100.  Action  by  petitioner  and  by  olLccr. 

3101.  Demand  of  poHses&lon   after  final   oi*der   and   before   sale. 

3102.  Onler  upon   domnnd  of  possession:   appeal   tu«i«)*'(im. 

3103.  Id.;    stay  of  proceedings. 

3104.  Appostl  from  llual  order. 

3105.  Id.;    by  cbilmont;    stay  of  proceedln;;8  and  delivery  of  poaaesslon. 
310G.  Proceedings   upon   aOirni.ince. 

3iOT.  Llmltaliuu    of    action    for    seising    animals. 

3108.  Certain  notions  cannot   be  malntninod. 

3100.  Where  several  animals  are  trespassing,   damages  are  entire.    I'ro- 
ceedinss  in  such  cases. 

3110.  Proceedings  in  other  cases,  whore  there  aie  different  owners, 

3111.  Surplus,   whore  there  arc  diUcrent  ownuis. 

3112.  ^Iien  one  action,  etc.,   supersedes  any  otlier. 

3113.  Rights  of  oOlcer  when  private  person  fails  to  prosecute. 
:;114.  Person  having  a  special  proporty  deemed  owner. 

3115.  Agent    may   act   for    bis   principal.  > 

I  3082.  Action  nfrain^t  person  BtiflcrlnsT  animals  to  stray* 

Any  person,  who  suffers  or  permits  one  or  more  cattle,  horses, 
coitSp  asses,  mules,  swine,  sheep,  or  goats,  to  run  nt  Ir^rge,  or  to 
bc»  herded  or  pastured,  in  a  public  street,  highway,  pa"k  or  pinee, 
elsewhere  than  in  a  city,  incurs  ihereby  the  penaUy  or  peucltips 
Kpcciiied  in  the  next  section;  nnd  any  resident  of  the  town,  or 
tl.3  officer  to  whom  a  fine  or  penalty  is  to  he  paid  for  the  benefit 
of  the  poor,  as  prescribed  in  secliou  2S75  of  this  act,  or  tlie 
overseer  or  superintendent  of  the  poor  of  the  town  or  district, 
ia  which  one  or  more  of  those  animals  are  found  so  runnluc  ut 
large,  herded,  or  pastured,  may  maintain  nn  action  a;rainst  1  iin, 
in  a  justice's  court,  held  in  that  town  or  district,  to  recov.  r  il:c 
penalty  or  penalties  so  incurred.  Wherp  the  action  is  bro"triit 
by  a  private  person,  the  justice  must  ppy  the  proceeds  rt  pa 
execution,  issued  upon  a  judgment  therein  in  favor  of  th?  plaintiff. 
after  deducting  the  costs,  to  the  oflicer,  who  mij'ht  have  broujri  t 
the  action,  as  prescribed  In  this  section,  to  be  applied  by  him  to 
the  support  of  the  poor  within  his  town  or  district. 

t.    1862,  ch.  450.  «  1  (3  Edm.  547);  L.  1872,  ch.  770,  I  1  (9  Edm.  476);  L. 
1S67,    ch.  814  (7  Edm.  185). 

I  3083.  Penalties  to  be  reoorered. 

If  the  plaintiff  recovers  judgment,  in  an  action  br(»nirbt  as 
prescribed  in  the  last  section,  the  jnittice  must  award  to  hUn  the 
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following  sums,  by  way  of  penalties,  besides  the  costs  of  the 
action: 

1.  For  each  horse,  colt,  ass,  mule,  swine,  bull,  ox,  cow,  or  calt 
fiye  dollars. 

2.  For  each  sheep  or  goat,  one  dollar. 

The  entire  amount  of  the  penalties  may  be  recovered,  in  one 
action,  although  it  exceeds  the  sum,  for  which  a  justice  can 
reuuer  a  judgment  in  an  ordinary  action. 

i  8084.  Certain  ofllcera  to  aelBe  animals  strayinflr* 

Where  one  or  more  cattle,  horses,  colts,  asses,  mules,  sTiine, 
sheep,  or  ^oats  are  found  running  at  large,  or  being  herded  or 
pastured,  m  a  public  street,  highway,  park,  or  plnce,  elsewhere 
than  in  a  city,  the  overseer  of  highways  of  the  road  district,  or, 
if  they  are  so  found  within  an  incorporated  village,  the  street 
commissioner  thereof,  having  persoiini  Isuowledge  or  being  noti- 
fied of  the  fact,  must  immediately  seize  the  animal  or  niiimnte. 
and  keep  it  or  them  in  his  possession,  until  disposed  of  aa  pre- 
scribed in  the  following  sections  of  this  title. 

See  note  to  8  8082,  ante. 

i  8086.  "Wlien  prirate  person  ntay  seise  snch  animals.' 

Any  person  may  seize  one  or  more  animals  specitied  in  the  Inst 
section,  then  running  at  large,  or  being  herded  or  pasturi-d.  in 
a  public  street,  highway,  park,  or  place,  elsewhere  than  in  a  city, 
bordering  upon  real  property  owned  or  occupied  by  him;  or  ti-ea 
trespassing  upon  renl  property  so  owned  or  occupied,  having 
entered  thereupon  from  such  a  public  street,  highway,  park,  or 
place.  The  person  making  the  seizure,  must  keep  the  animal 
or  animals  seized,  In  his  possession,  until  disposed  of  as  pre- 
scribed in  the  following  sections  of  this  title. 

See  L.  1862,  ch.  409,  8  2.  and  L.  1867,  eh.  814,  8  2  (7  Bdm.  186). 

8  3066.  Ofllcer  or  person  selBlnar  to  present  petition. 

An  officer  or  other  person,  who  seizes  an  animal  or  animals, 
as  prescribed  in  either  of  the  last  two  sections,  must  immedintely 
file,  with  a  justice  of  the  peace  of  the  town  in  which  the  seiznn* 
was  made,  a  written  petition,  verified  by  his  oath:  sottin.ff  forth 
the  facts  which  bring  the  case  within  either  of  those  ?«'ec»ion*: 
briefly  describing  the  animal  or  animals  seized:  stating  either  the 
name  of  the  owner,  or  that  his  name  is  not  known  to  the  pe'/- 
tioner,  and  cannot  be  ascertained  by  him  with  reasonable  dUi- 
gence:  and  praying  for  a  final  order,  directing  the  sale  of  tlje 
animal  or  animals  seized,  and  the  application   of  the  procee<1s 
thereof,  as  prescribed  in  this  title.     \Vhere  the  petition  alleprs, 
that  any  animni  or  animals  seized,  were  then  trespassing  npon 
real  property  owned  or  occupied  by  the  petitioner.  It  must  slnte 
the  amount  of  the  damages,   if  any,   which  the  petitioner  has 
sustained  thereby.     In  that  case,  the  decision  of  the  justice,  or. 
where  the  issues  are  tried  by  a  jury,  the  verdict  must  fix  the 
amount  of  the  damages. 
See  Id..  8  8,  and  L.  1867.  ch.  814.  8  2  (7  Bdm.  186). 

8  8087.  Precept  therenpoii. 

Upon  the  presentation  of  the  petition,  the  justice  mist  issue 
a  precept  under  his  hand:  directed  to  the  owner.  If  h\n  name  i^ 
stated  in  the  petition,  or.  if  it  is  not  so  stated,  directed  genenillJ 
to  all  persons  having  an  interest  in  the  animal  or  animals  seised: 
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briefly  reciting  the  substance  of  the  petition;  describing  the 
animal  or  animals  seized,  and  requiring  the  person  or  persons, 
to  whom  the  precept  is  directed,  to  show  cause  before  the  justice, 
at  a  time  and  place  specified  therein,  not  less  than  ten  nor  more 
iJian  twenty  days,  after  the  issuing  of  the  precept,  why  the 
prayer  of  the  petition  should  not  be  granted. 

3088*  Id.  I  how  aerred. 

The  precept  must  be  served  upon  the  person,  to  whom  it  is 
directed  by  his  name,  within  the  same  time,  and  in  HIkc  manner 
im  ix  summons  is  required  to  be  served,  as  prescribed  in  sectio.i 
2tllO  of  this  act.  Where  it  is  directed  generally  to  all  persons, 
having  an  interest  in  the  animal  ot  animals  seised,  it  may  b  • 
serv4'«i  by  a  constable  of  the  town,  or  by  an  elector  thereof, 
spcKrially  authorized  so  to  do  by  a  written  indorsement  upon  the 
precept,  under  the  hand  of  the  justice,  by  posting  a  copy  thereof 
in  at  least  six  public  and  conspicuous  places  in  the  town  where 
the  seizure  was  made;  one  of  which  places  must  be  the  nearest 
district  school  house,  or,  if  the  seizure  was  made  within  an 
incorporated  village,  having  schools  in  charge  of  a  board  of 
education,  a  building  in  which  such  a  school  is  kept.  Each  copy 
must  be  so  posted,  within  two  days  after  the  precept  is  issued. 
Where  the  precept  is  directed  to  a  person  by  his  name,  and 
proof  is  made  by  affidavit,  to  the  satisfaction  of  the  justic^ 
that  it  cannot,  with  reasonable  diligence,  be  personally  served 
upon  that  person,  within  the  county,  at  least  six  days  before 
the  return  day  thereof,  the  justice  may,  by  a  written  order, 
direct  that  service  thereof  be  made,  by  posting  copies  thereof, 
at  least  five  days  before  the  return  day,  as  prescribed  in  this  sec- 
tion; in  which  case,  service  thereof  may  be  made  accordingly. 

fi  3080.  Proof  of  aerrlce  of  preeept. 

At  the  place  where  the  precept  is  returnable,  and  at  the  expira- 
tion of  the  time  8i>ecified  in  section  2893  of  this  act,  the  petitioner 
must,  unless  the  precept  is  directed  to  a  person  by  his  name,  and 
he  appears,  furnish  proof  of  the  service  of  the  precept,  as  pre- 
scribed in  the  lust  section.  If  it  was  served  by  a  constable,  elthor 
personally  or  by  posting,  his  written  return  upon  the  precept  Is 
sufficient  proof  of  the  facts  relating  to  the  service,  as  stated 
therein.  If  it  wus  ^'erved  by  a  private  person,  proof  of  servics 
must  be  made  by  atlidavit, 

i  3090.  AnsTvert  trial. 

The  owner,  or  a  person  having  an  interest  in  any  animal  seized, 
may  appear  upon  the  n'turn  of  the  precept,  and  thereby  make  h'ljn- 
self  a  party  to  the  special  proceeding.  The  person  so  oppeariiig 
may,  ujion  the  return  of  the  precept,  file  a  written  answer,  snb- 
srribed  1>y  liiin  or  his  attorney,  and  verified  by  the  oath  of  Ihe 
person  subscribing  it,  denying,  absolutely  or  upon  information  and 
belief,  one  or  more  material  allogations  contained  in  the  p'titlon. 
Hi«  answer  mnst  alFo  set  forth  his  interest  in  the  animal  or  ani- 
mals seized.  The  sulwequent  proceedings  must  bo  the  same  p«  in 
an  notion  in  n  jnsti«VR  court,  wbrrein  an  issue  of  fact  has  been 
joined,  except  as  otherwipe  specially  prescribed  in  this  title. 

I  3091.  DeclMlon  In  favor  of  petitioner i  warrant  to  selli 
execution  tliereof. 

If  no  person  appears  and  answers,  or  if  the  decision  of  the  jus- 
tice, or  the  verdict  of  the  jury,  where  the  issues  were  tried  by  a 
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^ury,  is  in  faror  of  the  petitioner,  tiie  justice  must  tuake  a  fiiiftl 
order,  directing  tlie  sale  of  tiie  animal  or  animals  seixedi  and  the 
application  of  tiie  proceeds  tliereof,  as  prescrMHHl  in  tbiii  tiii«. 
liiereupon  tlie  justice  must  issue  a  warrant,  under  his  haui 
directed  generally  to  any  constable  of  the  county,  coma^andiuf 
him  to  sell  the  nuinial  or  animals  seized,  at  public  auction,  for  tiic 
best  i)rice  which  he  can  obtain  therefor;  and  to  make  reinrn 
thereof  to  the  justice,  at  u  time  and  place  therein  Fpccitied,  not 
less  than  ten  nor  more  than  twenty  days  thereafter.  The  s.-ile 
must  be  niudc  upon  the  like  notice,  and  in  like  manner,  as  a  saile 
of  property,  by  virtue  of  an  execution  issued  by  a  justice  of  tbe 
peace;  aud  the  constable  must  make  return,  as  required  by  the 
warrant,  and  must  pay  the  proceeds  of  the  sale  to  tlie  justice,  de- 
ducting therefrom  his  fees,  at  the  rate  allowed  by  law  for  the 
collection  of  such  an  execution. 

%  8092.  Application  of  proceed*  of  sale. 

The  justice  must  apply  the  proceeds  of  the  sale  as  follows: 

1.  He  must  pay  the  costs  of  the  pttiuoner,  as  taxed  by  (he  jiu- 
ticev  at  the  same  rates  as  the  costs  of  an  action  brougiit  before 
him,  including  the  justice^s  fees  in  such  an  action;  and  nls)  the 
fees  for  the  service  of  the  precept,  either  personally  or  by  posting 
at  the  rate  allowed  by  law  for  i>er8onal  service  of  a  summons  \si 
a  constable. 

2.  Out  of  the  remainder  of  the  proceeds,  he  may  retain  to  hifi 
own  use,  a  foe  of  one  dollar,  for  each  animal  sold. 

3.  Out  of  the  remainder  of  tjie  procetnls,  he  must  pay  to  the 
officer,  or  other  person  making  the  seizure,  the  following  fees, 
for  the  seizure  of  each  animal  seized  and  sold,  to  wit:  one  dollar 
for  each  horse,  colt,  ass,  or  mule;  fifty  cents  for  each  bull,  ox. 
cow,  or  calf:  aud  twenty-five  cents  for  each  goat,  sheep,  or  swine; 
together  with  a  reasonable  compensation,  fixed  by  him,  for  the 
care  and  keeping  of  each  animal,  from  the  time  of  the  seizure 
to  the  time  of  the  sale;  and,  also,  where  any  animal  sold  was 
seized,  while  trost)flssing  upon  real  property  owned  or  occupied 
by  the  petitioner,  tbe  damages  sustained  by  the  petitioner  in  con- 
sequence thereof,  as  ascertained  by  the  decision  of  the  jtistice, 
or  the  verdict  of  the  jury  upon  which  the  final  order  was  made. 

4.  Out  of  the  remainder  of  the  proceeds,  he  must  pay  to  the 
officer,  to  whom  a  fine^  or  penalty  is  to  be  paid  for  the  benefit 
of  tlii*  poor,  as  prescribed  in  section  2875  of  this  act,  the  foUowini 
penalties,  to  wit:  five  dollars  for  each  horse,  colt,  ass.  mule,  bull 
ox,  cow,  calf,  or  swine,  seized  and  sold;  and  one  dollar  for  each 
sheep  or  goat,  seized  and  sold;  which  penalties  must  be  receiyt^l 
by  tlie  officer,  for  the  benefit  of  the  poor  of  his  town  or  district 

5.  If  any  surplus  remains,  he  must  pay  the  same  to  the  person 
or  por.sons  entitled  thereto,  as  prescribed  in  the  following  sections 
of  this  title. 

9  3003.  DlMposltlon  of  surplus. 

Any  person  may,  within  ten  days  after  the  return  of  the  war- 
rant, file,  with  the  justice,  a  written  claim  to  the  surplus  of  the 
proceeds  of  the  sale,  or  to  any  part  thereof.  On  the  eleventh 
d.iy  after  the  return,  or,  if  it  is  a  Sunday  or  a  public  holiday, 
on  the  first  day  thereafter,  which  is  neither  Sunday  nor  a  public 
bolidar,  Hie  Justice  must  proceed  to  inquire  into  the  claims  .bo 
filed:  and.  for  tie  purpoFe  of  determining  them,  he  must  hear 
tbe  allepT.ntions  arid  proofs  of  c^ch  claimant;  and  he  may  iasuc 
subpoenas,  as  upon  the  trial  of  an  action.    Ue  may,  upon  the 
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application  of  any  claimant,  and  for  good  cause  shown,  adjuarn 
the  hearing,  from  time  to  time,  but  net  more  than  thirty  days  ru 
all.  After  hearing  the  allegations  and  proofs  of  all  the  clnimaii(n, 
he  must  decide  the  clnims,  and  enter  an  order  accordingly.  I* 
no  claim  is  filed;  or  if  the  right  to  the  surplus  money,  or  any 
part  thereof,  is  not  established,  to  the  satisfaction  of  the  justice, 
as  prcBcribed  in  this  section;  any  person,  whose  claim  was  not 
determined  upon  the  hearing,  may  fil(j  a  claim  thereto,  at  any 
time  before  the  expiration  ot  a  year  from  the  return  of  the 
warrant;  and,  thereupon,  the  ju&iice  must  proceed,  as  prescribed 
in  this  section  wiih  respect  to  a  claim  filed  within  the  ten  days. 

S  3004.  Id.  I  -vrlieii  no  claim  mude  tvltliln  a  roar. 

If,  at  the  expiration  of  one  year  after  the  return  of  the  war- 
rant, any  portion  of  the  surplus  remains,  a  claim  to  which  has 
not  been  established  to  the  satisfaction  of  the  justice,  pursuant  to 
the  provisions  of  the  last  section,  the  justice  must  pay  it,  for  the 
benefit  of  the  poor,  to  the  officer  to  whom  a  fine  or  penalty  ia 
to  be  paid  for  the  benefit  of  the  poor,  as  prescribed  in  section 
2875  of  this  act;  and,  thereupon,  all  persons  are  forever  barred 
from  any  claim  thereto.  But  if  a  claim,  filed  as  prescribed  In 
the  last  section,  remains  undetermined  at  the  expiration  of  the 
year,  the  iustice  must  determine  it  within  ten  days  thereafter; 
and,  for  that  purpose,  he  must  retain  the  surplus  in  his  bauds 
until  the  determination. 

§  3O06.  Order  upon  claim  for  ffarplns)  appeal  therefrom. 

An  appeal  from  an  order  determining  a  claim,  as  prescribed  in 
the  last  two  sections,  may  be  taken  to  the  county  court,  by  a 
claimant,  within  ten  days  after  the  making  of  the  order,  as  from 
a  judgment  of  a  justice  in  an  action  to  recover  a  sum  equal  to 
the  claim;  and  the  proceedings  thereupon  are  the  same,  except 
that  an  undertaking  is  not  necessary  for  any  purpose.  Up<m 
such  an  appeal,  each  other  claimant,  whose  interest  is  affected 
,  by  the  order  appealed  from,  must  be  made  a  respondent.  If 
there  is  no  such  claimant,  the  officer  entitled  to  the  surplus  must 
be  made  respondent;  but  costs  cannot  be  awarded  against  him, 
unless  he  a))pears  upon  the  appeal;  in  which  case,  tlie  costs  are  in 
the  discretion  of  the  appellate  court.  Where  an  appeal,  taken 
as  prescribed  in  this  section,  is  perfected,  the  county  judge  may, 
in  his  discretion,  make  an  order  extending  the  time,  within  which 
payment  of  the  surplus  must  be  made,  as  prescribed  in  tlje  hist 
section,  and  staying  payment  accordingly.  Unless  such  an  order 
is  made,  and  a  copy  thereof  is  served  upon  the  justice,  payment 
must  be  made  as  prescribed  in  the  last  section,  notwithstanding 
the  appeal;  and  upon  proof  of  the  payment,  the  appeal  must  be 
dismissed.  Where  an  appeal  is  taken  to  the  suprenie  court,  from 
the  determination  of  the  county  court,  the  county  judge,  or  a 
justice  of  the  supreme  court  may  make  a  like  order,  and  with 
like  effect. 

f    8006.    ProceedlniTfi    vpon    decision    In    favor    of   person 

aiiMTrerlncr> 

If  the  decision  of  the  justice,  or  the  verdict  of  the  Jury,  where 
the  issues  are  tried  by  a  jury,  is  in  favor  of  the  person  answer- 
ing, ft  must  fiT  the  value  of  each  animal  seized.  If  the  justice 
or  the  jury  find  that  the  seizure  was  malicious,  and  without 
probable  cause,  the  decision  or  verdict  must  assess  the  damages 
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pnstoiped  by  the  porson  nnsiroring,  by  xnetins  of  ine  seiziue  and 
dvltfUtion.  Tbe  justice  ui U8t  ilioreuiMm  make  a  tudi  oruer, 
awardiug  to  tbe  [loi-ttou  so  ausweriug,  the  return  of  the  oninml 
or  uiiiniuls  so  seized,  or  the  vulue  thereof  if  a  return  cannot  W 
bud;  together  with  bis  costs,  at  the  rates  allowed  by  hnv  in  an 
nclK»n  brought  before  him  to  recover  a  chattel;  aud,  niaso,  twice 
tbe  sum  assessed  as  bis  damages,  if  any.  Thereupon  a  warrant 
must  lie  issued  by  the  justice  to  a  constable,  to  the  same  eflfeet. 
as  an  execution  issued,  in  an  action  to  recover  a  chattel,  ui»uu  a 

i'udgment  in  favor  of  the  defendant,  where  the  chnttol  liaii  net 
lecn  delivered  to  him;  and  each  provision  of  this  chapter,  rckt- 
ing  to  a  judgment  and  an  execution  in  snch  a  case,  applies  to  a 
.final  order  made,  and  a  warrant  issued  tbereupon,  aa  prescribed 
fin  this  section. 

See  L.  18C7.  ch.  814.  |  7  (7  Bdm.   188). 

'^  8U07.  Demand  of  posaesuloa  before  trial.  Proceedlas* 
tl&erevpon. 

At  any  time  after  the  precept  is  issued,  and  before  the  com- 
mencement of  the  trial,  the  owner  of  any  animal  seized  may  Itle 
with  the  justice  a  written  demand  of  the  possession  thereof. 
Thereupon  he  is  entitled  to  the  possession,  upon  complying  with 
the  following  terms: 

1.  He  must  pay  to  the  justice,  for  the  use  of  the  petitioner, 
the  costs  of  the  proceedings,  to  tb^  time  of  filing  the  demantl, 
as  prescribed  in  subdivision  first  of  section  3092  of  this  act,  and. 
also,  the  sums  payable  on  account  of  each  animal,  whereof  pos- 
session is  so  demanded,  as  prescribed  in  subdivision  third  of  the 
same  section;  which  sums  must  be  fixed  by  the  justice,  after 
hearing  the  allegations  and  procts  of  the  parties. 

2.  He  must  also  pay  to  the  justice,  a  fee  of  one  dollar  for  eacb 
animal,  whereof  possession  is  so  demanded. 

3.  If  the  petitioner  is  an  officer,  to  whom  a  fine  or  penalty  is 
to  be  paid  for  the  benefit  of  the  poor,  as  prescribed  in  section 
2875  of  this  act,  the  claimant  must  also  pay  to  the  justice,  for 
the  petitioner*s  use,  tbe  sum  specified  therein  on  account  of  each 
animal,  w*hereof  possession  is  so  demanded. 

4.  The  claimant  must  also  prove,  to  the  satisfaction  of  the  jus- 
tice, by  affidavit  or  other  competent  evidence,  that  he  is  the 
owner  of  each  animal,  whereof  possession  is  so  demanded.  Each 
person  who  has  appeared  must  have  notice  of,  and  may  oppose, 
the  claim. 

Id..  '§  4. 

f  3098.  Id.;  ^hen  animal  wilfully  «et  at  lar^e  by-  tklrA 
person. 

But  where,  in  a  case  specified  In  the  last  section,  the  person 
filing  a  demand,  presents  therewith  to  the  justice  sufficient  proof, 
by  affidavit  or  otherwise,  that  the  running  at  large,  herding. 
pasturing,  or  trespassing,  by  reason  whereof  the  animal  or 
animals,  of  which  iie  demnnr's  TWRsossion.  were  seized,  was  caused 
by  the  wilful  act,  intended  to  eflFect  that  object,  of  a  person' 
other  than  the  owner;  and  olso  makes  tbe  nroof  specified  in  sub- 
division fourth  of  that  section;  he  is  entitled  to  possession,  9a^ 
suant  to  his  demand,  upon  pn^ving  to  the  petitioner,  or  to  the 
justice  for  his  nse.  n  renponnble  sum,  to  be  fixed  by  the  justice, 
after  hearing  the  allegations  and  proofs  of  the  parties,  as  com- 
pensation for  the  care  and  keeping  of  the  animal  or    ftPirrf^ 
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vi'hereof   posseftsion    is   so   demanded,    and    withoat    raying   any 
ociier  sum,  spccilicd  iu   the  last  section. 
See  L.  18C0.  cb.  424  (7  Edm.  448\,  part  of  5  5. 

I  tf099.  Action  by  o^vncr  In  «ach  a  case* 

The  owner  of  an  auimnl,  seized  in  consequence  of  a  wilful  net 
spedfled  in  the  last  section,  may  recover,  in  an  aciion  iigninst 
the  person  who  committed  it,  all  dnmngrcs  snsfaincd  by  him,  in 
consequence  thereof,  including  the  sum  j>aid  in  order  to  recover 
Ttossession  of  the  animal,  as  prcFcribod  m  tlie  Inst  f«oction;  and, 
in  addition  thereto,  the  sum  of  twenty  aoiiars  Xur  each  anima.i 
seized. 

Id.,    remniiider  of  S   ft. 

f  310O.  Action  by  petitioner  and  by  officer* 

Where  the  possession  of  an  animal  has  been  delivered,  as  pre- 
scribed in  the  last  section  but  one,  an  action  mny  also  be  main- 
tained, by  the  petitioner  in  the  special  proceeding  before  tho 
JQstice,  against  the  person  who  committed  the  wilful  net,  tc 
recover,  in  addition  to  all  other  damages  sustained  by  the  plain- 
tiff in  consequence  of  the  wilful  act,  all  sums,  to  which  the 
plaintiff  would  have  been  entitled  out  of  the  i^rocoeda  of  the 
sale,  as  prescribed  in  section  3002  of  this  act,  other  than  the 
compensation  paid  for  the  care  and  keeping  of  the  animal.  In 
tin*  like  case,  if  the  petitioner  is  a  private  person,  tho  ofTicor,  to 
uhom  a  fine  or  peoalty  is  to  bo  paid  for  the  benefit  of  the  poor, 
as  prescribed  in  section  2875  of  tliis  act,  may  maiuiain  an  action 
against  the  person,  who  committed  the  wilful  act,. to  recover  the 
penalties  to  which  the  plaintiff  would  have  been  entitled,  out  of 
the  proceeds  of  the  sale,  os  prescribed  in  that  subdivision. 
Neither  of  tho  actions  sperified  in  this  or  the  last  section  is 
affected  by  the  pendency  of,  or  the  recovery  of  judgment  in, 
either  of  tho  others. 

}  8101.  Dentand  of  poB«e«8ton  after  final  order  aild  be« 
fore  sale. 

A  person,  entitled  to  demand  the  possession  of  an  animal,  as' 
prescribed  in  section  3007  of  this  act,  who  did  not  appear  upon 
the  return  of  the  precept,  or  upon  the  trial,  may  file,  with  the 
justice,  a  written  demand  of  the  possession,  nt  any  time  after  the 
final  order,  rnd  not  Icfs  than  three  days  before  the  time  ap- 
pointed for  the  sale;  and.  thereupon,  he  is  entitled  to  the  posses- 
sion, upon  complying  with  the  following  terms: 

1.  lie  must  furnish,  by  affidavit  or  other  competent  evidence, 
a  RuQicient  excuse,  to  tho  satisfaction  of  the  justice,  for  his 
failure  to  appe»ar. 

2.  He  must,  in  all  respects,  comply  with  the  provisions  of 
nee! ion  3007  of  this  act;  except  that  it  is  necessary  lor  him  to 
pay  only  one-half  of  tho  justice's  fe€\  as  prescribed  in  subdivi- 
sion second  of  that  section:  and  one-halt  of  the  fees  payabl**  to 
the  pelitioner,  for  the  seizure  of  each  animal,  as  prescribed  in 
subdivision  third  of  section  3092  of  this  act. 

»See  Ij.  18G7,  cb.  814,  part  of  §  4. 

§  3iV2.  Order  upon  deniancl  of  poM.'teMiilosi  t  appeal  there- 
from. 

Where  a  demand  for  the  return  of  thi*  possession  of  an  animal 
is  filed,  «■«  prescribed  iu  eith»'r  oi'  tlji^  hist  live  stMtions.  tln'  jnstire 
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must,  at  the  request  of  cither  party  thereto,  make,  ana  enter  in 
his  miuutes,  au  order  uetermiuing  the  sanle.  Aii  appeal  from 
such  an  order  may  be  taken  to  the  county  court,  by  the  person 
making  the  demand,  or  by  either  party  to  the  special  proceeding, 
at  any  time  before  the  hnal  order  iu  the  special  proceeding  U 
made;  and  each  person  or  party  so  entitled  to  appeal,  most  be 
.made  a  respondent  upon  un  appeal  taken  by  one  of  the  otheiv. 
The  appeal  must  be  tnken  in  like  manner,  as  an  appeal  from  t 
judgment  of  the  justice  in  an  action  to  recover  a  chattel:  an4 
the  proceedings  thereupon  are  the  Htijue,  except  as  otlierwise  pR- 
scribed  in  the  next  scciion. 

I  8103.  Id.  I  May  of  prooeedlnflrs. 

An  appeal  from  an  order,  specified  In  the  last  section,  is  not 
effectual  for  any  purpose,  unless  the  appellant  procures  from  tikt 
county  judge,  au  order  directing  a  stay  of  the  proceedings  upoc 
the  petition,  and  a  stay  of  the  execution  of  the  order  ai^ealed 
from,  and  files  it  with  the  justice,  within  the  time  allowed  for  tbc 
appeal.  The  order  may  be  granted  or  refused,  in  the  discretion 
of  the  county  judge,  or  granted  upon  such  terms,  as  to  securitr 
or  otherwise,  as  he  thinks  proper;  and  it  may  be  vacated  or 
modified,  either  absolutely,  or  unless  further  security  is  giyen,  in 
his  discretion. 

i  3104.  Appeal  from  final  order. 

Within  ten  days  after  a  final  order  upon  a  petition  is  made,  a» 
prescribed  in^  this  title,  an  appeal  therefrom  may  be  taken  by  the 
petitioner,  or  by  the  person  answering,  in  like  manner  as  an  ap- 
peal from  a  judgment  of  the  justice  in  an  action  to  recover  a 
sum  of  money,  equal  to  the  value  of  the  animal  or  animsJf),  and 
the  proceedings  taereupon  are  the  same,  except  as  otherwise  pre* 
scribed  in  the  next  section. 

See  L.   1867,  ch.  814.   part  of  %  6. 


i    31<KS.    Id.  I    by   elalmant)    ■tay   of  procoedJacs    and  de- 
livery of  posseaslon. 

An  appeal  from  a  final  order,  taken  as  prescribed  in  the  last 
section,  by  the  person  answering,  is  not  e^ectual  for  any  p1l^ 
pose,  unless  the  appellant  files,  with  the  notice  of  appeal,  as 
order  of  the  county  judge,  or,  if  he  is  absent  from  the  conntr. 
of  a  justice  of  the  supreme  court,  reciting  that  the  appeal  has 
been  perfected,  and  that  security  has  been  given  thereupon,  as 
prescribed  in  this  section,  and  directing  a  stay  of  proceedings 
upon  the  final  order  appealed  from,  and  that  the  possession  of 
the  animal  or  animals  seized  be  delivered  to  the  appellant.  The 
order  can  be  made  only  where  an  undertaking  is  given  by  the 
appellant,  as  required  for  the  purpose  of  perfecting  an  appeal 
from  a  judgment,  and  staying  the  execution  thereof;  and  al* 
an  undertaking,  in  the  same  or  another  instrument,  to  the  effect 
that,  if  the  final  order  appealed  from  is  affirmed,  or  if  the  ap- 
peal is  dismissed,  the  appellant  will  pay  all  sums  which  the  jns- 
tice  awards  against  him,  upon  the  hearing  after  the  determination 
of  the  apDoal,  as  prescribed  in  the  next  section,  not  exceeding  * 
sum  specified  thert^in:  which  must  be,  at  least,  twice  the  amoant 
of  all  the  sums,  which  might  be  deducted  from  the  proceeds  of 
the  sale,  as  orescribed  in  section  3002  of  this  act.  The  saw 
must  be  fixed,  and  'he  undertaking  must  be  approved,  by  the 
judge   who   grants   the  order.    Upon   filing  the   order   with  the 
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jnstucs  the  appellant  is  forthwith  entitled  to  the  possession  of  th- 
animal  or  animals  seized. 

f  3t<Hl.  Pro«eedlnv«  upon  afllrmanoc. 

If  the  final  order  appealed  from  Is  affirmed,  upon  an  appeai 
taken  Lj  the  person  answering,  the  county  court  must  appoint  u 
time  and  place,  at  which  the  Justice  must  fix  the  sums  payable 
ty  the  appellant,  pursuant  to  Lis  undertaking.  The  justice  mny 
afijuurn  ihc  hearing  to  another  place,  and  to  another  time,  not 
fxcreding  throe  days  after  Iht  time  so  appointed.  The  justice 
must  Qx  the  sums  so  payable,  as  If  a  warrant  for  the  sulo  of 
die  aniniiils  seized  had  been  returned,  and  the  proceeds  thereof 
paid  to  him  by  the  constable,  as  proscribed  in  section  !i092  of 
*?i!»  act.  TTie  uudertaking  upo.i  ti.e  nppeal  inures  to  the  benefit 
of  each  officer,  to  whom  any  sum  is  payable,  as  prescribed  in  thnt 
section;  and  with  respect  to  any  of  those  sums,  the  respondent  Is 
«»  trustee  for  the  officer  entitled  thereto. 

S  3107.  LlmltaiioB  of  action  for  •elxlns'  anlmalii. 

W'iiere  oo  animal  is  seized,  upou  the  ground  tliat  it  was  niu- 
ning  at  large,  or  was  being  herded  or  pastured,  or  was  tres- 
oassing.  contrary  to  the  provisions  of  this  title;  nnd  the  officer 
or  other  person  making  the  seizure,  immediately  files  hi»  petition, 
and  diligently  prosecutes  the  same,  as  prescribed  in  this  title;  an 
action  to  recover  the  animai  so  seized,  or  to  recover  damages 
for  th/*  seizure,  or  for  any  act  subsequent  thereto,  must  be  com- 
menced within  one  year  after  the  cause  of  action  accrues, 

Ll    1867,    Gh    814,    «   7 

i  3108.  Certain  actions  cannoi  be  maintuined. 

A  person,  to  whom  the  precept  was  directed  by  his  name,  and 
who  was  personally  served  therewith,  or  a  perton  who  has  op- 
lioarcd  and  answered  in  the  special  proceeding,  or  demanded  the 
return  of  any  animal  seized,  cannot  maintain  an  action  against 
the  officer  or  other  person  seizing  an  animal,  or  a  person  acting 
by  his  command,  or  in  his  aid,  in  a  cose  specified  in  the  last 
section.  But,  except  as  specified  in  this  section,  the  owner  of  an 
animal  seized  or  detained,  under  color  of  any  provision  of  this 
title,  may  maintain  an  action  to  recover  the  animal,  or  its  value, 
or  damages,  for  the  seizure  or  detention,  or  for  any  unlawful  act 
subsequent  thereto,  if,  in  fact,  the  animal  was  not,  at  the  time 
of  the  seiznre,  running  at  large,  or  being  herded  or  pasture<}.  or 
trespa^ing,  as  the  case  may  be,  as  specified  in  the  foregoing 
provisions  of  this  title, 

I  8109.  "Wliere  several  animals  are  trespassins,  dauiaves 
are  entire.    Prooeedlngra  in  such  cases. 

For  the  purpose  of  determining  the  damages  sustained  by  the 
petitioner,  where  two  or  more  animals  are  found  simultaneously 
trespassing  ui^on  real  property,  owned  or  occupied  by  him,  all 
the  damage  done  by  all  the  animals  seized,  is  to  be  regarded  ns 
done  by  them  jointly;  nnd  the  petitioner's  remedy  therefor  is 
entire,  and  must  be  enforced  nirninst  nil  the  animals,  and  the 
proceeds  of  the  snie  thereof.  Where  different  persons,  who  are 
known,  own  diffe-ent  anin^nls  seized,  the  Drecept  must  be  dj- 
rc»oted  to  all  of  them  by  their  names.  If  one  or  more  of  the 
o^wuers  are  known,  a!»d  the  others  are  unknown,  and  cannot  be 
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ascertained  with  roasonablo  diligence,  the  precept  must  be  di- 
rected to  each  Icnown  owner,  by  his  name,  nud,  also  generally  to 
all  perbous  having  an  interest  in  those  animals,  the  owners  of 
which  are  unlcuowu.  In  a  case  speciOed  in  this  section,  a  de- 
mand of  the  possession  of  an  animal  seized  cannot  be  made,  as 
prescribed  in  section  3007  or  3101  of  this  act,  unless  it  is  made 
with  respect  1o  all  the  animals  seized,  and  by  persons  entitled 
to  the  pobsession  of  all  of  them.  But  a  separate  demand  may  be 
made,  as  prescribed  in  section  3008  of  this  act,  by  each  owner  of 
one  or  more  animals  seized;  in  which  case,  if  i)088ession  is  de- 
liTcrcd  to  him,  as  prescribed  in  that  section,  the  petitioner*? 
remedy  for  his  damages  is  the  same,  with  respect  to  the  animal 
or  auimuU,  uf  which  possession  is  not  so  delivered,  and  against 
tlie  proceeds  of  the  sale  thereof,  as  if  those,  whereof  possession 
is  so  delivered,  had  not  been  trespadsiug  upon  the  property. 

S  31  lO.  Proeeedlnara  in  other  eaaea,  tirliere  tl&ere  «r«  dif- 
fer cat  o^rnerM. 

Whore  the  petitioner  does  not  allege,  that  the  animals  seized. 
wore  tivspassmg  upon  real  property  owned  or  occupied  by  him, 
Qiid  dilTereut  persons  own  diucreut  animnls  seized,  a  sepamte 
blK'cir.l  proceeding  mny  be  instituted,  as  prescriljed  in  this  title, 
n^air.Kt  each  owner,  or  against  any  two  or  more  owners,  with 
rcbpcct  to  the  animnls  owned  by  him  or  them.  Or  the  procoed- 
j.i;:a  mny  be  taken  nguinst  all  the  owners  jointly;  in  which  cnso, 
each  person  to  whom  the  precept  is  directed  by  his  name,  and 
each  prrpon  having  an  interest  in  an  animal  seized,  has  the  same 
right  to  demand  the  i)Ossrs¥;ion  of  the  animal  owned  by  him,  and 
tlie  some  rjpht  to  answer  separately,  as  if  the  special  proceed- 
ing was  against  him  separately;  and  the  fmal  order  may  bo  Id 
f:>vor  oi  one  or  more  of  the  persons  so  answering,  with  respect 
t.»  the  animal  or  animals  owned  ly  him  or  them,  and  for  his  or 
llieir  costs;  and  a;raiii<r.  the  remaindor  of  the  persons  answering, 
or  i(>  whom  the  iMvcept  was  directed,  or  for  the  sale  of  the  re- 
mainder of  the  animals,  in  like  manner,  as  if  the  former  persons 
had  not  ai.swcrcd,  or  l:ad  not  Ix^en  named  in  the  precept.  But 
thi*  person,  first  making  a  demand  of  the  po3se?sion  of  any  animal 
sci;<:(i,  mr^t  pay  all  the  costs  to  the  time  of  the  demand;  and  a 
person,  siibscqnently  making  a  demand,  is  excused  from  the 
payment  of  any  costs,  except  those  which  have  accrued  since  the 
former  demand. 

i  3111.  Snrplan  ^rlicre  tli^re  nre  different  OTrnera. 

Where  proceedings  are  taken  jointly  against  different  persons, 
who  own  different  animals  seized,  as  prescribed  in  either  of  tbe 
last  two  sections,  the  surplus,  remaining  In  the  justice's  handis 
r^Tst  1)0  distributed  between  them,  in  proportion  to  the  Talae  of 
the  animnls  owned  by  each,  to  be  determined  by  the  justirx?.  Any 
owner  may  claim  sjenarately  his  proportion  of  the  surplus;  and 
F'^ctions  2003  and  3004  of  t!)is  act  apply  to  a  claim  made,  and  to 
the  disposition  of  the  surplus  arising,  as  prescribed  in  this  sectio!i. 

I  3112.  "W^hen  one  nctlon,  efe.,  sapersedes  any  otiier. 

Where  two  or  more  persons,  or  an  officer  and  n  private  person, 
are  authorized,  by  this  title,  to  bring  an  action,  or  to  seixe  an  ani- 
nial.  and  tako  the  proceedinrs  prpscrined  in  this  title  for  tbe  dis- 
|io8it!o'i  thorf^'^f.  the  commencement  of  an  action,  or  the  seizure  o^ 
the  animal,  by  either  of  them,  suoersedes  the  right  of  any  of  the 
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othorR  to  brini;  snch  an  notion,  or  to  make  snch  a  Boizure,  Tii.h 
respect  lo  the  animal  seized,  or  in  question  in  the  action.  But 
tiie  justice  may,  in  his  discretion,  allow  an  otticer  or  other  person, 
who  is  interested  in  the  recovery,  or  in  the  application  of  the  pro- 
ceeds of  the  sale,  to  appear  in  the  action  or  special  proceeding,  for 
the  purpose  of  protectiui?  his  interest,  and  to  take  snch  part  in  the 
proceedings  therein  as  the  justice  thinks  proper. 

S  3113.  Rlarbta  of  ofllcer  nvhen  private  person  falls  to 
proaecatc. 

Where  a  seizure  is  mode  by  a  private  person,  as  prescribed  in 
this  title,  and  the  possession  of  uu  auininl  seized  is  abandoned  by 
him,  witnout  filing  a  petition;  or  wbcre  an  action,  brought  by  a 

Crirate  person,  as  prescribe  tl  in  this  title,  is  settlcl  or  discontinued 
y  the  plaintiff;  the  o nicer,  to  whom  a  penalty  U  puyablc,  as  pre- 
scribed in  section  3083  of  this  act,  or  in  subdivision  fourth  of  sec- 
tion 3002  of  this  act,  mny,  unless  he  bus  assented  to  the  abandou- 
ment,  settlement,  or  diHcnntinnance,  maintain  an  action  against 
the  owner  of  the  nnimnl  in  question,  to  recover  the  penalty  so 
payable  to  him:  and,  upon  proof  of  the  facts,  which  would  nave 
entitled  the  plaintiff  in  the  former  action,  or  the  petitioner  in  the 
Hpecial  proceeding,  to  recover,  he  is  entitled  to  judgment  accord- 
ingly. 

I  3114,  Person  liaTlnar  a  speelal  property  deemed  owner. 

When  a  person  is,  at  the  time  of  the  seizure,  entitled  to  the  pos- 
session of  an  animal,  as  against  the  general  owner  thereof,  by 
virtue  of  a  special  property  therein,  he  is  deemed,  for  all  the  pur- 
poses of  this  title,  the  owner  thereof. 

I  8115.  Aarent  may  act  for  his  principal. 

The  duly  authorized  agent  of  the  owner  or  peison  entitled  to  the 

Cossession  of  an  animal,  as  specffied  in  the  last  section,  may.  in 
is  own  name,  answer,  make  any  demand,  o-  fnVf^  any  other 
prooeodinir,  which  /he  owner  or  person  so  entitled  may  take,  as 
prescribed  in  this  title. 
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TITUS  XI. 

Provisions  specially  relating  to  courts  of  justices  of  ths 

peace  in  the  city  of  Brooklyn. 

Soc.  31 IG.  Rcpoa]od,  1902.  See  the  Municipal  Court  Act  of  New  York  city. 
3117.  lUpealyd,  1902.  See  the  Municipal  Court  Act  of  New  Yorlt  city. 
:U18.  liepealed,  1902.  Sou  the  Municipal  Court  Act  of  New  York  city, 
olio.  Kepeuled,  1002.  See  the  Municipal  Court  Act  of  New  York  tltj. 
S12J.  Repialed,  1002.  'See  the  Municipal  Court  Act  of  New  York  cl»y. 
'  .'U2t.  Interpreter  for  police  court,  and  for  first,  s^^coDd  and  third  di«trlci& 
<.'il22.  Id.;  for  fourth  and  fifth  districts. 
812.^.  Id.;   for  Hixth  district. 

U124.  Common  council  may  appoint  additional  intorprrterfl. 
.".125.  Common  co.iucll  to  d;  sijpinto  attendants,  etc. 

312 :.  Rcpi  nied,  1902.  See  thi»  Municipal  Court  Act  of  New  York  city. 
:n27.  Rf'pialiMl,  1902.  See  the  Municipal  Court  Act  of  New  York  clly. 
312n.  R4>pealed,  1902.  S(>e  the  Municipal  Court  Act  of  New  York  city. 
3121).  Rt^pealed,  1902.  See  the  Mnnicipal  Court  Act  of  New  York  city. 
.•3130.  Rep«'alt>d,  19i>2.  See  the  Municipal  Court  Act  of  New  York  rity, 
3131.  Reptaled,  l{)f»2.  See  the  Municipal  Court  Act  of  New  York  city. 
31.'?2.  Rep4>aled,  1902.  See  the  Municipal  Court  Act  of  New  York  city. 
3l."J3.  Application  of  other  proTlsions.    Holdlni?  court  open. 

§3ite.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New 
York  city. 

«3ltT.  Repealed,   1902.    See  the  Municipal  Court  Act  of  New 

York  city. 

g:uis.  Repealed,  1902.    See  the  Municipal  Court  Act  of  New 

York  city. 

S3118.  Repealed,  1902.  See  the  Municipal  Court  Act  of  Neti 
York  city. 

§3120.  Repealed,  1902.    See  the  Municipal  Court  Act  of  Nev 

York  city. 

§3121.  Interpreter  for  police  court,  and  for  flriit,  aecoB^ 
and  third  diMtrlctM. 

There  is  an  interpreter  for  the  police  court  of  the  oity  of 
Prnoklyn,  and  the  justices*  courts  of  the  first,  second,  and  thini 
distwcts  of  that  city,  who  is  appointed,  and  may  be  removed  at 
pleasure,  by  the  justices  of  those  courts,  or  a  majority  of  them, 
lie  is  entitled  to  an  annual  salary,  fixed  and  to  be  paid  as  pre- 
scribed by  law.  , 

L.  1870,   ch.  GOT. 

§3122.   Id.)  for  fonrth  nnd  fifth  dl«trlct«. 

There  is  an  interpreter  for  the  justices'  courts  of  the  fourth 
and  fifth  districts  of  the  city  of  Brooklyn,  who  is  appointed,  had 
may  be  removed  at  pleasure,  by  the  justices  of  the  peace  of  those 
districts.  lie  is  entitled  to  an  annual  salary,  fixed  and  to  be  paid 
as  prescribed  by  law. 

L.  1871.  ch.  331. 

§3123.  Id.:  for  sixth  dlntrlct. 

There  is  an  interpreter  for  the  justice's  court  of  the  sixth  dis- 
trict of  the  city  of  Brooklyn,  v  lio  is  appointed  by  the  justice  of 
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the  peace  of  that  district,  subject  to  coufirmation  by  the  common 
couueil,  and  may  be  removed  by  that  justice  at  bis  pleasure.  He 
is  entitled  to  an  annual  salary,  fixed  and  to  be  paid  as  prescribed 
by  law. 

L.  1873.  ch.  780.  I  2. 

1 3124.  Common  council  mny  appoint  additional  Inter- 
preterm. 

The  common  council  of  the  city  of  Brooklyn  may,  where  It 
deems  it  necessary,  upon  the  request  of  a  justice,  appoint  one  or 
more  interpreters  for  justices'  courts  in  that  city,  in  addition  to 
those  provided  for  in  the  last  three  sections;  fix  their  salaries;  and 
pre«<Tibe  the  court  or  courts  which  they  must  attend.  An  officer, 
so  appointed,  may  be  removed  by  the  common  council,  for  cause. 

L.  1875,  ch.  623. 

1  3125.  Common  connctl  to  denlsrnate  attendant«,  etc. 

The  common  council  of  the  city  of  Brooklyn  may  designate  one 
or  more  iwlicemen,  or  constables,  to  attend  each  of  the  justices* 
courts  in  that  city.  The  common  council  may,  by  ordinance  or 
otherwise,  fix  and  define  their  duties  in  and  about  those  courts, 
and  may  allow  them  such  compensation,  in  lieu  of  all  fees  and  per- 
quisites, as  it  deems  proper. 

L.  1850.  ch.  102.  §  17;  and  L.  1855.  ch.  514,  fi  3. 

9  3126.  Repealed,  19()2.  See  the  Municipal  Court  Act  of  New 
York  citj'. 

i  312T.  Repealed,  1002.  See  the  Municipal  Court  Act  of  New 
York  city. 

I  3128.  Repealed,  1902.  Sec  the  Municipal  Court  Act  of  New 
York  city. 

13129.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New 
York  city. 

13130.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New 
York  city. 

13131.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New 
York  city. 

13132.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New 
York  city. 

{3138.  Application  of  otlaer  proT'liitonii.  Roldlnar  court 
open. 

P'ach  justice  of  the  peace  of  the  city  of  Brooklyn  is  a  justice 
of  the  peace  of  Kings  county;  and  each  provision  of  this  act,  re- 
lating to  the  proceedings  before  a  justice  of  the  peace  of  a  town, 
applies  to  the  proceedings  before  a  justice  of  the  peace  of  that 
city,  except  as  otherwi.se  specially  prescribed  in  this  title.  Each 
of  those  justices  must  hold  his  court  open,  from  nine  o'clock  in 
the  morning,  until  three  oVlock  in  the  afternoon. 

Ree  L.  1849.  ch.  126.  H  36  and  36;  L.  1890,  ch.  102,  {  18;  L.  1871,  ch.  46t, 
I  8;  L.  1873,  ch.  803.  imrt  of  {  16. 

Sol 
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TITLE  XTT. 
UiflceUaneouji   proyisions. 

See.  8184.  If  ode  of  application  of  certain  proTialooa  of  this  act. 

8185.  Ueuerol   rvquislied   of   mandaies. 

8186.  Reward  to  constHble  forbklden. 

8187.  Justice  or  cuoaiable  not  to  ^^\  clalnK  etc. 

8188.  Penaltj. 

8189.  VluUitlon  of  precedlnip  sectlnns  a  defence  of  acMna. 
8140,  8141.  Docket-book   to   be  kcpc  by   Juauce.   entnea  tuereui. 

8142.  Index  to  docket-book. 

8143.  Papera  to  be  filed. 

8144.  Deposit  of  booka  and  papers  with  town  or  city  derk. 

8145.  Certificate    In    docket-book    deposited. 
8140.  Town   or  city   clerk    to  iiemuud  books,    etc.,    upon   deuth.   etc,  a* 

justice. 

8147.  Delivery;  bow  compelled. 

8148.  Entries  to  be  evidence. 

8149.  Justice  to  furnish   copies  of  papers. 
8160.  Tranafer  of  action  wbcu  Justice  •  term  expires,  etc 

8151.  Id.;  when  Justice  is  a  witness. 

8152.  Proceedings  upon   trsnsfer. 

8163.  Penalty   for   not   paying  over   money. 

8164.  Action  on  judgment  of  Justice. 
8155.  Id.;    proof  of  Judgment,    etc. 
8160.  Execution  of  mandate  by  private  person. 
3167.  Constable  to  execute  mandntcs  In  person. 
8168.  Sheriff  to  act  where  execution  of  mandate  Is  resisted. 

i  3184»  Mode  of  applleatlon  of  certain  proTl«toxs«  of  tkis 
aet. 

Where  a  provision  of  this  net,  not  eontnincd  in  this  chapter. 
Ss  made  applicnble  to  proceedings  before  a  justice  of  the  peace, 
the  application  is  snlijoct  to  the  qiialificntion,  that  it  does  not 
include  any  thiucr,  which  is  repugnant  to  any  special  provision  of 
law,  repnlatinp  tlie  jnriBdictiou  or  powers  of  a  justice  of  the  neace, 
or  the  proceedings  before  him.  Where  a  provision,  thns  made  Ap- 
plicable, relates  to  the  filing  of  a  paper  in  a  conrt,  or  with  a  derk. 
the  paper  must,  in  an  action  or  si>ecial  proceeding  before  a  justice 
of  the  peace,  bo  filed  with  the  justice,  unless  he  has  a  dffk 
appointed  pursuant  to  law;  nnd  where  it  confers  a  power  upoo 
a  court  or  a  judge,  the  provision,  making  it  applicable  to  pro- 
ceedings taken  under  this  chapter,  is  to  be  construed,  as  conf«^ 
ring  a  like  power  upon  the  justice,  before  whom  the  action  or 
special  proceeding  is  brought. 

1  313S-.  General  reqai«flte«  of  nianilate«. 

A  mandate,  issued  by  a  justice  of  the  peace,  mnst  hp  jzfsn^ 
hy  him,  and  may  be  without  seal.  It  must  be  en tin'ly  filled  np  at 
the  time  when  it  is  delivered  to  an  officer  to  he  excKJUted.  so  aa  i^ 
have  no  blank,  either  in  the  date  thereof  or  otherwise:  except  thr 
there  may  be  a  blank  in  a  subpoena  for  the  name  of  anr  or  all  of 
the  witnesses.  A  mandate,  issued  and  delivered  to  an  officer  to  M 
executed,  contrary  to  this  section,  is  void. 

2  R.  S.  267.  ss  232  and  233  (2  Bdm.  279). 

(   31St<l.  Re^vard    to   conntable    forMdden. 

A  constable  shall  not  npk  or  receive  nny  money  or  other  vnl«- 
pble  thing  from  nny  person,  as  a  consideration,  reward,  or  in- 
ducement for  omitting  or  delnying  to  nnest  a  person,  or  to  tak^ 
him  to  jail,  or  to  sell  property,  by  virtue  of  an  execution,  or  t« 
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execute  any  other  duty,  pertaining  to  his  office;  or  any  money  or 
valuable  thing,  other  ihun  the  fees  expressly  allowed  to  him  by 
law,  for  executing  any  dut^'  pertaining  to  hia  office. 

2  B.   S.   267.    I   234. 

S  8137.  JuMtlce  or  eonstable  not  to  buy  claim,  etc. 

A  justice  uf  the  peace  or  constable  shall  not,  directly  or  indi- 
*«ctly,  buy,  or  be  interested  in  buying,  n  bond,  note,  or  other  de- 
mand or  cause  of  action,  for  the  purixjse  of  bringing  an  action  or 
instituting  a  special  proceeding  before  a  justice  founded  there- 
upon; nor  shall  a  justice  or  a  constable,  either  before  or  after  an 
action  or  a  special  proceeding  is  commenced,  lend  or  advance,  or 
agree  to  lend  or  advance,  or  procure  to  be  lent  or  advanced,  any 
money  or  other  valuable  thing  to  any  person,  in  consideration  of, 
or  as  a  reward  for,  or  an  inducement  to,  the  placing  or  having 
placed  in  his  hands,  a  debt  or  other  demand  or  cause  of  action, 
for  prosecution  or  collection. 

Id.,  1  239. 

S  8188.  Penalty. 

A  justice  of  the  peace  or  constable  who  violates  a  provision  of 
the  last  three  sections,  is  guilty  of  a  misdemeanor;  and  shall 
be  punished  accordingly.  A  conviction  also  operates  as  a  forfeit- 
ure of  his  office. 

Id.,  {  236. 

I  3138.  Violation  of  preceding  aectlona  a  defence  to 
action. 

It  is  a  defence  to  an  action,  brought  before  a  justice  of  the 
peace,  that  the  demand,  upon  which  it  is  founded,  was  bought  and 
sold,  or  reooived  for  prosecution,  contrary  to  the  foregoing  pro- 
visions of  this  title.  In  an  action  wherein  such  a  defence  is  inter- 
(HMcd,  if  the  plaintiff,  after  being  duly  subpoenaed  as  a  witness, 
fails  to  attend,  pursuant  to  the  subpoena:  or  if,  upon  the  trial,  or 
upon  his  examination  as  a  witness  by  virtue  of  a  commission,  he 
refuses  to  answer  any  question  pertinent  to  show  a  violation  of  , 
either  of  those  provisions;  the  justice,  besides  punishing  him,  in  a 
proper  case,  for  his  failure  or  refusal,  must  dismiss  hih  complaint. 
The  testimony,  in  such  an  action,  of  the  plaintiff,  or  any  other 
witness,  is  not  evidence,  in  a  criminal  prosecution  aguinst  him,  for 
violating  either  of  those  provisions. 

Id.,    fS    237-242. 

I  8140.  [Am'd,  18l»9.]  Docket-book  to  be  kept  by  Justice | 
entries  tbereln. 

A  justice  of  the  peace  must  keep  a  docket-l)ook,  in  which  he 
must   enter: 

1.  The  title  of  every  action  or  special  proceeding  commenced 
before  him. 

2.  The  time  when  the  summons,  or  thp  mandate  for  the  com- 
mencement of  the  special  proceeding,  was  issued:  with  a  state- 
ment of  the  nature  of  the  mnndste,  and  a  memnrnndnm  of  each 
order  of  arrest,  warrant  of  attachment,  or  requisition  to  replevy, 
grantefT  by  him. 

3.  The   time    when    the   parties    appeared    before    him,    either • 
without  process,  or  upon  the  return  of  the  summons,  or  of  the 
mandate  for  the  commencement  Af  the  sporinl  proceediusr. 

4.  A  concise  statement  of  the  substance  nf  each  oral  pleading, 
^  a  memorandum  of  the  filing  of  <^ach  written  pleading. 
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5.  Bach  adjoarnment;  stating  upon  whose  application,  and 
to  what  time  and  piace,  it  was  made. 

6.  The  issuing  of  a  venire;  stating  upon  whose  application  it 
waa  ifssued,  and  the  time  and  place  of  the  return  thereof. 

7.  The  time  when  a  trial  was  had;  and,  if  it  was  by  a  jury, 
the  names  of  all  the  persons  returned  as  haying  been  notitied 
to  attend  as  jurors;  stating  who  did  not  attend;  who  attended; 
and  who  were  swum. 

8.  The  name  of  each  witness  sworn  upon  the  trial;  stating  at 
whose  request  he  was-sworn;  each  objection  made  to  the  com- 
petency of  a  witness;  and  the  decision  thereui)on. 

9.  The  verdict  of  the  jury,  and  the  time  of  receiving  it;  or, 
if  the  jury  disagreed  and  were  discharged,  a  statement  of  that 
fact. 

10.  A  concise  statement  of  the  substance  of  each  order,  made 
by  him  in  the  course  of  the  action  or  special  proceeding. 

11.  The  judgment  or  final  order;  and  the  time  of  entering  it 

12.  The  execution;  the  time  of  issuing  it;  the  kind  of  execution; 
the  name  of  the  officer  to  whom  it  was  delivered;  and  each 
renewal,  with  the  date  thereof. 

13.  The  return  of  each  execution;  the  time  of  the  return;  and 
a  statement  of  any  money  paid  to  the  justice  thereupon,  and 
when  and  by  whom  it  was  paid. 

14.  Each  transcript  of  the  judgment,  given  by  him  to  be  filed 
in  the  county  clerk's  office,  and  the  time  when  it  was  given. 

15.  The  appeal,  if  any;  and  the  time  of  service  of  the  notice 
\                 of  appeal. 

I  16.  [Added,  1899.]  Such  entries  shall  be  made  in  a  book  whiiL 

f  must  be  furnished  to  him  by  the  clerk  of  the  town  in  which  he* 

lesides  and  to  be  designated  as  "justices'  civil  docket*'  and  to 
be  the  property  of,  and  a  charge  against,  such  town. 

%  B.  8.  267.  S  24j:  L.  Id99.  ob .  22L    In  effect  Sept.  1. 1899. 

§  8141.  Tbe  amine. 

Bach  of  the  entries,  specified  in  the  last  section,  most  bj 
mnde  under  the  title  of  the  action  or  special  proceeding  to  which 
It  relatps;  and,  in  addition  thereto,  the  justice  may  enter  w 
like  maQn2i  anv  other  proceeding,  had  before  him  in  the  action 
or  special  proceeding,  which  he  thinks  proper  to  enter.  A  docket- 
hook,  kept  by  a  justice,  u^nst  be  kept  open,  during  the  hours, 
when  a  sherlfiTs  office  is  required  by  law  to  be  kept  open,  for 
search  and  examjnation  by  any  person,  upon  his  reasonable 
request  and  to  a  reasonable  extent 

Id..    I    244. 

I  8142.  Index  to  doelcet-boolc. 

A  justice  of  the  peace  must  keep  an  alphabetical  index  to  A 
the  judgments,  entered  by  him  in  his  docket-liook :  and  he  mast 
insert  therein  the  names  of  all  the  parties  to  each  judgment 
and  the  page  of  the  book,  where  the  judgment  is  entered. 

Id..  I  261. 

S  8148.  P«p«r«  to  be  Hied. 

A  justice  of  the  peace  must  carefully  file  and  nreserve  each 
nffidavit  or  other  naper,  delivered  to  him  to  be  filed  in  an  action 
or  special  proceeding. 

Id..  §  2tM>.  1^ 
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f  8144.  Deposit  of  books  and  papers  ^rltkt  tofm  or  city 
olerk. 

If  a  ju6tice  of  the  peace,  either  before  or  after  the  expiration 
bt  his  term  of  office,  removes  from  the  town  or  city  wherein  he 
was  elected,  he  must  forthwith  depobit,  with  the  clerk  of  that 
town  or  city,  his  docket-book,  and  all  other  books  and  papers,  in 
bis  custody,  relating;  to  an  action  or  a  special  proceeding,  which 
has  been  heard  by  him.  or  commenced  before  him.  A  justice 
who  is  removed  from  office,  must  make  a  like  deposit,  within 
ten  days  after  receiving  notice  of  his  removal,  or  afterwardS) 
upon  the  demand  of  the  ciork  of  the  town  or  city.  But  the 
omission  of  the  justice  to  make  the  deposit,  does  not  affect  the 
validity  of  any  book  or  paper,  so  required  to  be  depositedy  or  oi 
any  proceeding  to  which  it  relates. 

2   B.   S.   267,   U  2B2  and  2^. 

I  S146.  Certllleate  In  docket-book  deposited. 

A  justice  of  the  lyeace  must  make,  in  each  docket-book  depos- 
ited by  him,  as  prescribed  in  the  last  section,  a  certificate  under 
his  hand,  to  the  effect  that  each  judgment  or  order,  entered 
therein,  was  duly  rendered  or  made,  as  therein  stated;  and  that 
the  8um,  appearing  by  the  book  to  be  dae  thereupon,  has  not 
been  paid,  to  his  knowledge. 
Id.,    I    254. 

I   3146.    [Am'd,  190S,  1016.1    Town  or  cltr  clerk  to  demmnd 
books,  et  ceterm,  upon  death,  et  cetera,  of  Justice. 

If  a  justice  of  the  peace  dies,  or  his  office  becomes  otherwise 
vacant,  the  town  or  city  clerk  muMt  demand  and  receive  all  books 
and  papers,  which  belonged  to  the  justice  in  his  official  capacity, 
from  any  person  having  them  in  his  possession,  and  such  clerk 
may  make  and  issue  a  transcript  of  a  judgment  so  rendered  by 
such  a  justice  of  the  peace  and  appearing  upon  the  docket  of  such 
justice  of  the  peace  so  on  file  in  his  office,  and  issue  an  execu- 
tion upon  any  such  judgment  which  has  not  been  docketed  in  the 
office  of  the  county  clerk,  upon  receiving  his  fees  for  the  same, 
which  shall  be  the  same  now  allowed  a  justice  of  the  peace  for 
issuing  a  transcript  or  transcripts,  as  the  case  may  be,  and  such 
transcript  or  execution  so  issued  by  such  clerk  shall  have  the 
same  force  and  effect  as  though  the  same  had  been  issued  by 
such  justice  of  the  peace  during  his  term  of  office. 

Id.,  i  255.    Am'd  by  L.  1005,  cb.  436;  U  1916,  ch.  448,  in  effect  Sept.  1. 
1910. 

S  314T.  DellTeryi  hoif  compelled. 

If  any  book  or  paper,  required  to  be  deposited  with  the  town 
or  city  clerk,  as  prescribed  in  this  title,  is  withheld,  the  like 
proceedings  may  be  had,  at  the  instance  of  the  town  or  city 
clerk,  to  compel  the  deposit  thereof,  as  are  prescribed  by  law, 
where  an  officer  refuses  or  ncjrlocts  to  deliver  a  book  or  paper 
in  his  custody  as  such  officer,  to  his  successor  in  office. 

Id.,   i  256. 
f  3148.  BntrleM  to  be  evidence. 

An  entry  made,  as  prescribed  by  law,  in  the  docket-book,  kept 
by  a  justice  of  the  peace,  and  deposited  with  the  town  or  city 
Herk,  as  prescribed  in  this  title,  is  presumptive  evidence  of  the 
matters  of  fact  statecl  therein;  but  the  presumption  may  b€ 
repelled  by  proof. 
Id.,  S  257. 
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I  8140.  Justice  to  fi«Fnt«lK  «ople«  of  papers. 

A  justice  of  the  peace  must  furnish,  upon  request  and  pny- 
raent  of  his  fees,  to  any  person  interested  in  a  judgment  or  cider 
entered  by  him,  a  transcript  of  the  judgment  or  order,  coi?et)ier 
with  a  copy  of  all  the  entries  in  his  docket-book,  relating  to  tho 
cause;  a  copy  of  his  minutes  of  the  evidmce  in  the  cause,  or  the 
substance  of  the  testimony,  if  he  has  not  taken  minut'^s:  and  a 
copy  of  any  paper  on  file  in  the  causer  or  such  portiens  ther.H>f 
as  are  required. 

L.  1841.  ch.  141, 1 1 V t  Edm.  546) . 


I  SIB*.  TnuisCsr  of  aotion  when  Jvsttoe's  tanm  expires,  oto. 

If  the  term  of  offlce  of  a  justice  of  the  peace  is  about  to  expire,  or 
he  is  about  to  remove  from  the  town  or  city,  lief  ore  jmi^ment  is 
rendered  in  an  action,  or  a  final  order  is  made  in  a  sp('<:ijil  proceed- 
ing, pending  before  him.  he  must  previously  make  a  written  order, 
reciting  the  fact,  and  directing  the  action  or  si>wMal  proceeiiing  to 
be  continued  before  another  justice  of  the  same  town  or  city,  named 
in  tiie  order. 

I  8151*  Id.;  when  jHStloe  Is  *  wltneM. 

If,  before  an  issue  of  fact  is  joined  in  an  action  or  special  proceed- 
ing, the  defendant,  or,  where  he  has  not  been  arrestctl,  his  nttoruey, 
presents  to  the  justice  satisfactory  proof,  by  affidavit,  that  the  jus- 
tice, before  whom  the  action  or  special  proceeding  is  pending,  is  a 
material  witness  for  the  defendant,  without  whose  testimony  he  can- 
not safely  proceed  to  trial,  setting  forth  therein  tlie  particailar  facts 
aud  circumstances,  which  be  expects  to  prove  by  him:  the  justice 
must  forthwith  make  a  written  order,  directing  the  action  or  special 
proceeding  to  be  continued  before  anotlier  justice  of  the  same  town 
or  city,  named  in  the  order. 

See  2  R.  B.  239. 1  21  (3  Edm.  215) ;  aUo.  Id.,  f  118,  am'd.  L.  1838.  ch.  243 ;  L.  1S75.  eh.  SSI. 

§  8152.  Proceedings  upon  transfer. 

Where  an  order  is  made,  as  prescribed  in  either  of  the  last  twc 
sections,  the  consUible  must  forthwith  take  it  and  all  other  papers 
in  the  action,  with  the  body  of  the  defendant,  if  he  is  under  arrest, 
before  the  justice  named  in  the  order.  The  plaintiff  or  petitions 
must  forthwith  appear  before  thst  justice,  wlio  mu.st  take  cog- 
nizance of  the  action  or  special  proceeding,  and  must  proceed 
therein  as  if  it  had  been  commenced  before  him.  Costs,  recovered 
in  the  action  or  special  proceeding,  include  the  fees  allowed  by  law, 
for  services  performed  by  the  constable  and  the  justice,  before  the 
transfer,  together  with  the  fees  allowed  by  Ihw,  for  the  proceedings 
before  the  justice  to  whom  the  cause  is  transferred. 

§  31S3.  Penalty  for  not  paylnsr  over  money. 

A  justice  of  the  pence,  who  neglects  or  refuses,  within  a  rea- 
sonable time  after  demand,  to  p?y  any  money,  colloctod  by  him 
in  his  oflicial  capacity,  to  the  person  cntitlod  thf^roto.  Is  guilfy 
ef  a  misdemeanor,  nnd  shall  be  iriinishrd  n'^cnrdingly.  A  eoii- 
viction  also  operates  as  a  forfeiture  of  his  office. 

Seotlen  2S8  of  R.   S.  e»att 
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f   31S4.  Action  on  Jadfcment  of  Jnstlcr. 

In  an  action  upon  a  judgment  of  a  justice  of  the  peace,broiiffht 
in  the  county  wherein  it  was  rendered,  within  five  vfars  a'ter 
the  rendition  thereof,  against  a  defendant  upon  whom  the  sum- 
DQons  was  personally  served,  no  costs  can  be  recovered,  except 
Tvhere  the  jnstire.  who  rendered  tJie  judgment,  is  dead,  or  rut 
of  office,  or  otherwise  incapable  of  actiTig:  o"  't^p  removed  f»-om 
the  county  or  where  one  of  the  nnrties'hns  d'*«»'^*  or  wh*»re  th'> 
docket  of  the  judgment  has  been  lost  or  destroyed. 
Co.  Proc.,  f  71,  last  clause. 

g  815S.  Id.  J  proof  of  Jadarn»«nt,  etc. 

In  an  action  brought  upon  a  judgment  of  a  justice  of  the 
peace,  who  is  dead,  or  out  of  olhce,  or  otherwise  incapable  <if 
acting:  or  has  removed  from  the  county;  or  cannot  be  found 
therein;  the  original  docket-book  of  the  justice  is  presumpriv;* 
evidence  of  any  matter  entered  therein,  as  prescribed  by  law;  but 
the  presumption  may  be  repelled  by  proof.  If  the  dockct-b.ok 
is  lost  or  destroyed,  or  if  it  cannot  be  produced,  after  reasonable 
effort  to  obtain  it,  the  like  proof  may  be  given,  respecting  the 
recovery  of  the  judgment,  as  upon  any  other  question  of  fact. 

Sections  266  and  267,  B.  S. 

§  8166.  Execution  of  ntandate  by  private  person. 

A  justice  of  the  peace,  who  issues  any  mandate,  authorized 
by  this  chapter,  except  a  venire,  may,  at  the  request  of  the 
party,  whenever  he  deems  it  exi)edient  so  to  do,  empower,  by 
a  written  authority  indorsed  upon  the  mandate,  any  proppr  person 
of  full  age,  not  a  party  to  the  action,  to  serve  or  otherwise 
execute  it.  For  that  purpose  the  person  so  empowered  has  all 
the  power  and  authority,  and  is  subject  to  all  the  obligations 
and  liabilities,  of  a  constable;  and  his  return  is  evidence  in  like 
manner  as  a  constable's.  But  a  person  so  empowered  is  not 
entitled  to  any  fee  or  reward  for  his  services. 

Sections  271  and  272,  R.  S.    See  9  2885,  ante. 

S  3157.  Constable  to  execute  mandates  In  person. 

A  constable,  to  whom  a  mandate  is  directed  and  delivered  as 
prescribed  in  this  chapter,  must  execute  it  in  person,  pursuant 
to  the  tenor  thereof.    He  cannot  act  by  deputy  in  such  a  case. 

Section  273,  R.  8.    See  S  2886,  ante. 

f  »168.  [Am'd,  1009.]  Sberill  to  act  where  execntlcm  ul 
mandate  is  resisted. 

If  a  constable,  to  whom  a  mandate,  issued  by  a  justice  of  the 
peace,  is  directed  and  delivered,  finds,  or  has  reason  to  apprehend, 
that  resistance  will  be  made  to  the  execution  thereof,  he  may 
deliver  it  to  the  sheriff  of  the  county,  with  a  written  certificate, 
Ktatiiig  the  facts,  and  requiring  the  sheriff  to  execute  it.  There- 
upon the  sheriff  must  execute  the  mandate;  and  he  is  subject 
to  all  the  liabilitica  attaching  to  a  constable  in  executing  it. 
Sections  four  hundred  and  four  hundred  au(i  one  of  the  judiciary 
law  apply  to  a  mandate  delivered  to  a  ^sheriff,  as  prescribed  in 
this  section. 

AmM  by  L.  1009,  ch.  05,  |  3.  See  note  85  of  notes  ot  Board  of  Statu* 
rory   Consolidation   at  end   of  code. 
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CHAPTER  XX. 

Provisions  Relating;  to  Certain  Courts  in  Cities,  and 

the  Proceedings  Therein. 

TITLE     I.—  The  City  Court  of  tli»  Cltf  of  New  York. 

TITLE    II.— The  Mftyor'g  Court  of  the  City  of  Hudiou,  »ud  the  Becorden^ 
Cvnrti!  of  thu  Cities  of  L'ttc*  and  Oswego. 

TITLE  III.- The  City  Court  of  ¥oukers. 

TITLE  IT.- The  Dlstrii^t  Courts  of  the  City  of  Hew  Tort,  ud  the  Jsstlesi^ 
Courts  of  the  Cities  of  AibAuy  Aud  Troy. 

TITLE    y.— Tke  HuAicipAl  Court  of  the  City  of  Bochester. 

TITLE  I. 

Tlie  city  court  of  the  city  of  New  York. 

Article  1.  Provisions  irc'neraUy  applicable  to  proceedings  in  the  court. 

2.  ProTialons    oxclusiyely    applicable    to    the    proceedings,    otber   than 

appeals,  In  an  ordinary  action. 

3.  Provisions    cxclnslvoly    applicable?   to    the   proceedings,    other  thin 

appeals,   in  certain  marine  canses. 

4.  Appeals. 

ARTICLE  FIRST. 

Proourions  tjenerally  applicable  to  prf^ceedings  in  the  court. 

Sec.  3159.  Provisions,   applying  generally  to  courts  of  record,   subject  to  c«r 
tttln   (innKruriitiiiiiii. 
3160.  Certain  sections  not  to  apply  to  .Nc\t    lurk  city  court;  who  a  doD' 

resident, 
nini    T  I'll  I    l-.i    service  of  notices. 
3162.  Service  of  notice  of  trial;  filing  of  note  of  isstic 
'6H>i.    When   coui-t   may   relieve   from    imprisonment. 
31C4.  Money;   how  paid  into  the  court. 
31U4a.    Fees  of  cleric  of  New  York  city  court. 

5  »150.  [Am*d,  1007.]  ProT'laflonay  applyflnar  ffenerallr  to 
court*  of  record,  «iibj«ct  to  certain  qaalificatlons. 

Each  of  the  furegeinK  provisions  of  this  act  which  is  made,  by 
chapter  twenty -second  of  this  act,  applicable  to  the  city  ctmrt 
of  the  city  of  New- York,  or  generally  to  courts  of  reconl.  is  8]il>- 
joct  to  the  qualifications  and  exceptions  expressed  or  |)laiuly  im- 
l)lied  in  this  title. 

L.   1872,    ch.  629,  |  2;  am'd  L.  1907,  ch.  707.     In  off.-ct  Ang.   12,  19W. 

S31GO.  [Aiu'd,   1806,   lf>02.1    Certain   aectlonii   not  to  apply 
to  NeTT  York  city  court;  Trho  a  non-refildent. 

Sections  four  hundred  and  thirty-eight  and  six  hundred  and 
three,  sections  six  hundred  and  eleven  to  six  hundred  and  nintr 
teen,  both  inclr.srvc,  and  sections  six  hundred  and  thirty-six, 
oi>rht  hundred  and  twenty-seven  and  ten  hundred  and  fifteen  ol 
this  act  do  not  apply  to  an  action  or  a  special  proceeding  broujrht 
in  the  city  court  of  the  city  of  New  York,  or  before  a  justice 
thereof,  or  to  any  proceeding  therein.  Sections  thirty-two  hun- 
dred and  riixty-eipht  and  thirty-two  hundred  and  sixty-nine  of 
this  act  do  not  apply  to  an  action   in  the  court,   prosecuted  as 

Erescribed  in  article  third  of  this  title;  or  where  an  nndertakin/e 
as  been  giv(;n  as  prescribed  in  section  thirty^one  hundred  and 
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sixty-five  of  thia  act  A  plaintiff,  in  an  action  brought  in  the 
court,  who  has  an  office  for  the  regular  transaction  of  busineps 
in  peison,  >vithin  the  city  of  New  York,  is  deemed  a  resident  of 
that  city,  within  the  meaning  of  sections  thirty-two  hundred  and 
sixty-eight  and  thirty-two  hundred  and  sixty-nine  of  this  act 

2.  The  provisions  of  section  ten  hundred  and  thirteen  of  the 
code  of  civil  procedure  are  hereby  made  applicable  to  and  binding 
upon  the  city  court  of  the  city  of  New  York. 

L.  1896,  ch.  054.    See  $  1013.    L.  1902,  ch.  015.    In  effect  Sept.  1,  1902. 

13161.  [Am'd»  10O2.]  Time  for  Mcryfce  of  notices  In  New 
York  city  covrt. 

The  time  for  personal  service  of  certain  notices,  in  an  action 
brought  in  the  court,  is  as  follows: 

1.  Notice  of  justification  of  the  sureties,  in  an  undertaking 
given  by  the  plaintiff,  as  security  for  the  defendant's  costs,  not 
more  than  two  days.  i 

2.  Notice  of  an  application  for  judgment  in  a  case  specified 
in  section  five  hundred  and  thirty-seven  of  this  act;  notice  of  a 
motion  to  strike  out  a  pleading,  in  a  case  specified  in  section  five 
hundred  and  thirty-eight  of  this  act;  notice  of  an  application  for 
judgment  upon  the  defendant's  default,  or  of  the  execution  of  a 
reference,  or  writ  of  inquiry,  or  of  an  assessment  thereupon,  as 
prescribed  in  section  twelve  hundred  and  nineteen  of  this  act; 
not  less  than  two  days. 

3.  Notice  of  the  justification  of  bail,  not  less  than  two,  nor 
more  than  ten  days. 

4.  Notice  of  a  motion,  other  than  a  motion  specified  in  subdi- 
vision second  of  this  section,  not  less  than  four  days;  but  the 
court  or  a  justice  thereof  may,  upon  an  affidavit  showing  grounds 
therefor,  prescribe  a  shorter  time,  by  an  order  to  show  cause. 

5.  Notice  of  trial  of  an  issue  of  fact,  or  of  an  issue  of  law; 
notice  of  any  hearing,  the  time  for  serving  which  is  not  expressly 
prescribed  in  either  of  the  foregoing  subdivisions  of  this  section, 
or  elsewhere  in  this  title;  not  less  than  five  days. 

6.  Notice  of  taxation  of  costs,  not  less  than  two  days;  except 
where  all  the  attorneys,  serving  and  served  with  the  notice, 
reside  or  have  their  offices  in  the  city  of  New  York,  in  which 
case,  one  day's  notice  is  sufficient. 

L.  1872,  ch.  629.  H  6  and  14;  L.  1874.  ch.  546.  I  2;  L.  1876,  ch.  479,  §§  17 
and  60;  also.  I  61,  subd.  10;  L.  1902,  ch.  B16.    In  effect  Sept.  1,  1902. 

|Sie2.  [Am'd,  1902.]  Service  of  notice  of  trial  |  flllnar  of 
note  of  Inane. 

Notice  of  trial  of  an  issue  triable  at  a  term  of  the  court  may 
be  given  for  any  day  of  the  term.  A  note  of  issue  must  be  filed 
at  least  two  days  before  the  day,  or  the  commencement  of  the 
term,  for  which  the  notice  of  the  trial  is  given;  and  it  must,  in 
addition  to  the  matters  specified  in  section  nine  hundred  and 
seventy-seven  of  this  act,  state  the  day  or  the  term,  for  which 
the  notice  has  been  given.  But  this  and  the  last  section  do  not 
lapply  to  a  case  where  epecial  provision  is  otherwise  made  in 
article  third  of  this  title. 
See  L.  1874,  cb.  546,  |  2;  L.  1902,  ch.  616.   In  effect  Sept.  1,  1902. 
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S  3103.  li%^hen  court  may  relieve  from   ImprlaonmeBt. 

Where  it  satisfactorily  appears  that  a  party,  who  is  actually 
coiitined  in  jail,  by  virtue  of  an  order  of  arrest,  or  an  execution 
i'^raiiiHt  the  person,  iusned  iu  an  action  brought  in  the  court,  U 
physically  unable  to  endure  the  confinement,  and  that  he  caunoi 
t.r'»cure  bail,  or  the  necessary  sureties  in  a  bond  for  the  jail 
liberties,  as  the  case  requires,  the  court,  or  justice  thereof,  may, 
in  its  or  his  discretion,  by  order,  direct  the  sheriff  to  release  him 
from  custody.  The  sheriflf  must  obey  such  an  order.  After  siich 
a  release  from  an  execution  against  the  person,  another  executiim, 
agnins't  the  person  of  the  judgment  debtor,  cannot  be  issued  un»m 
the  judgment;  but  the  judgment  creditor  may  enforce  the  judg- 
ment against  property,  as  if  the  execution,  from  which  the  judg- 
ment debtor  was  released,  had  been  returned  withouc  his  bang 
trtk'cn. 
Sec  L.  1875,  ch.  479,  pai-t  of  $  10. 

S  3104.  Money;  bow  paid  into  tlie  court. 

Money  paid  into  the  court,  pursuant  to  any  provision  of  this 
act,  must,  unless  the  court  otherwise  directs,  be  paid  directly  to 
the  chamberlain  of  the  city  of  New- York,  to  the  credit  of  the 
cause  in  which  it  is  paid. 

S  :J104a.  [Added,  lOOO.]     Fee*  of  clerk  of  New  York  city 
court. 

The  clerk  of  the  city  court  of  the  city  of  New  York  is  entitled 
to  receive  for  the  use  of  the  city  of  New  York,  for  the  services 
^  performed  by  him  the  following  fees  and  none'  other:  For  filing 

a  note  of  issue  for  the  general  or  equity  calendar,  three  dollars: 
!  for  entering  final  judgment  in  an  action,  including  the  filing  of 

f  the  judgment  roll,  fifty  cents;  and  ten  cents  in  addition  for  each 

folio  exceeding  ten,  contained  iu  said  judgipent.  For  filing  and 
entering  an  order  directing  the  change  of  name,  one  dollar  for 
each  name  so  changed.  For  entering  any  other  order  or  an  inter- 
locutory judgment,  ten  cents,  for  each  folio  exceeding  five.  For 
a  certified  or  other  copy  of  an  order,  record,  or.  other  paper, 
entered  or  filed  in  his  office,  five  cents  for  each  folio.  For  filing 
and  entering  a  certificate  of  satisfaction,  of  a  judgment  twenty- 
five  cents  and  for  certifying  a  copy  thereof  twelve  cents.  For 
filing  and  entering  an  assignment  of  a  judgment  twenty-five 
cents,  and  for  certifying  a  copy  thereof  twelve  cents.  For  filing 
and  entering  a  release  of  a  judgment  twenty-five  cents,  and  for 
certifying  a  copy  thereof  twelve  cents.  For  certifying  a  tran- 
.script  of  the  docket  of  adjudgment  twelve  cents.  For  an  extract 
of  the  minutes  of  a  trial  ten  cents.  For  attesting  the  correctness 
of  the  copy  of  any  paper  or  record  on  file  in  his  office,  ten  cents 
for  each  folio.  For  a  certificate  other  than  herein  described, 
twenty-five  cents.  For  making  and  certifying  a  search  for  any 
paper  or  record,  one  dollar.  For  comparing  and  certifying  the 
printed  papers  on  appeal  from  an  order  or  judgment  taken  as 
prescribed  in  article  fourth  of  title  first  of  chapter  twenty  of  this 
act,  one  cent  per  folio  thereof.  Rut  where  the  attorneys  for  all 
the  parties  interested,  other  than  parties  in  default  or  against 
whom  a  judgment  or  a  final  order  has  been  taken,  and  is  n^t 
appealed  from,  stipulate  in  writing  that  a  paper  is  a  copv  of  any 
paper  whereof  a  certified  copy  is  required  by  any  provisions  of 
this  act.  the  stipulation  takes  the  place  of  a  certificate,  as  to  the 
parties  so  stipulating,  and  the  clerk  is  not  required  to  certify  the 
same,  or  entitled  to  any  foes  therefor.  And  the  paper  so  proved 
by  stipulation  shall  be  received  by  the  clerks  or  all  the  courts 
nnd  by  the  courts  and  shall  be  used  or  filed  with  the  same  force 
and  efTect  ns  if  certified  bv  a  clerk  of  the  court. 
Addod  L.  1(K)6,  cb.  273.    In  ofToct  Apr.  10,  1006. 
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ART1CL.E:  SECOND. 

Provisions  exclusively  applicable  to  the  proceedings,  other  than 

appealSj  in  an  ordinary  action. 

See.  8165.  Summons. 

3166.  Time    for  service   of   pleadings,    etc. 

3167.  Enforcement  of  certain  judgments  in  fayor  of  working  women. 
8168.  Time  for  non-acceptance  and  justldcatlon  of  ball.  etc. 

3160.  Proof  necessary  to  obtain  warrant  of  attachment. 

3170.  Service  of  summons  without  the  city,  or  by  publication. 

3171.  Commission   to   take   testimony. 

3172.  Court  may  refer  question  arising  upon  a  motion. 

3173.  Time   for   filing   decision    upon   a    trial   by    the    court.    Id.;    wh«B 

sufficient. 

3174.  Counterclaims. 

3175.  Perishable  property  may  1>e  sold. 

3176   Portion  of  verdict,   etc.,    may  be  remitted. 

S  tflftS.  Summons. 

The  summons,  in  an  action  brought  in  the  court,  must  state  that 
the  time,  within  which  the  defendant  must  serve  a  copy  of  his 
answer,  is  six  days  after  the  service  thereof,  exclusive  of  the  day 
of  service;  except  in  one  of  the  following  cases: 

1.  A  justice  of  the  court  may,  upon  satisfactory  proof,  by 
affidavit,  that  either  the  plaintiff  or  the  defendant  resides 
without  the  city  of  New- York;  or,  where  there  are  two  or 
more  plaintiffs,  or  two  or  more  defendants,  that  all  the 
plaintiffs  or  all  the  defendants  reside  without  that  city, 
direct,  by  an  order,  that  the  defendant  be  summoned  to 
answer  within  a  shorter  time,  specified  therein,  not  less  than  two 
days  after  the  service  of  the  summons,  exclusive  of  the  day  of 
service;  whereupon  the  summons  must  correspond  to  the  order. 
The  order  must  be  indorsed  upon  or  annexed  to  the  summons; 
and  a  copy  thereof  must  be  delivered  with  a  copy  of  the  sum- 
mons. The  justice  may,  in  his  discretion,  ns  a  condition  of  grant- 
ing the  order,  require  the  plaintiff  to  give  nn  undertaking,  with 
one  or  more  sureties,  to  the  effect  that  the  plaintiff  will  pay  any 
judgment  which  may  be  rendered  against  him  in  the  action,  not 
exceeding  a  sum  specified  in  the  undertaking,  which  must  be  at 
least  two  hundred  dollars. 

2.  Where  an  order,  directing  service  of  the  summons  without 
the  city  of  New-York,  or  by  publication,  is  granted,  the  summons 
mnst  state  that  the  time,  within  which  the  defendant  must  servo 
a  copy  of  his  answer,  is  ten  days  after  service  thereof,  exclusive 
of  the  day  of  service.  If  a  summons,  reqnirinar  the  defendant  to 
answer  within  a  shorter  time,  hos  been  iK.sned.  as  proscribed  in 
this  section,  before  an  order  specified  in  this  subdivision  is  grnnt"d, 
the  justice  granting  such  an  order  may  direct  that  the  siimmonri 
be  amended  accordingly,  and  thereupon  the  summons  published, 
or  served  without  the  city,  pursuant  to  the  order,  must  corrrctly 
state  the  time. 

L.  1872,  ch.  29.   §  5;  L.   1874.  ch.  645,   fi  1. 

I  3106.  Time  for  aervlee  of  pleadinffii,  etc 

The  time,  within  which  a  defendant  In  a  case  specified  in  sec- 
tion 470  of  this  oct  mnst  demand  a  copy  of  the  complaint,  and  the 
time  within  which  the  plaintiff  must  serve  the  same,  after  n  de- 
mand thereof,  as  prescribed  in  that  section,  and  the  time,  within 
which  a  copy  of  a  pleading,  subsequent  to  the  complaint,  must  be 
swved,  after  the  service  of  a  copy  of  the  preceding  pleading,  is  tin 
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same  nnmber  of  days,  as  stated  in  the  summons,  within  which 
the  defendant  is  required  to  serve  a  copy  of  his  answer,  after 
service  of  the  summons.  But,  except  as  otherwise  prescribed  in 
section  3185  of  this  act,  a  defendant,  arrested  before  answer,  has 
ten  days  after  the  arrest,  within  which  to  demand  a  copy  of  the 
complaint  or  to  serve  a  copy  of  his  answer,  as  the  case  requirea; 
and  judgment  must  be  stayed  accordingly. 

I  3167.  [Repealed  by  L.  1907,  ch.  707.] 

I  8168.  Time  for  non-aeceptanee  and  JUMttfloAtion  of  teUf 
ate. 

The  time  for  taking  certain  proceedings,  in  an  action  brought  io 
the  court,  is  as  follows: 

1.  Service  of  notice  of  non-acceptance  of  bail,  within  five  days 
after  the  delivery,  to  the  plaintiff's  attorney,  of  certified  copies  of 
the  order  of  arrest,  return,  and  undertaking,  as  prescribed  in  8e^ 
tion  577  of  this  act. 

2.  Service  of  notice  of  justification  of  the  bail,  within  five  dajs 
after  service  of  the  notice  specified  in  subdivision  first  of  this 
section. 

3.  Service  of  notice  of  exception  to  the  sureties,  in  an  under- 
taking piven  by  the  plaintiff,  as  security  for  the  defendant's  costs 
within  two  days  after  service,  upon  the  defendant's  attorney,  of  t 
written  notice  of  the  filing  thereof;  and  service  of  notice  of  the 
justification  of  the  same,  or  new  sureties,  within  two  days  after 
service  of  the  notice  of  exception. 

L.  187S.  ch.  479.  If  16  and  17;  alao.  I  61.  suM.  9. 

I  8168.  [Am'd,  1899.]  Proof  neceii«ary  to  obtain  warrant 
•f  attacbmeut. 

In  order  to  entitle  the  plaintiff  to  a  w^ant  of  attachment 
against  property,  he  must  show  by  affidavit,  to  the  satisfaciioa 
of  the  justice  granting  it,  that  a  sufficient  cause  of  action  exists 
against  the  defendant,  to  recover  damages  for  one  or  more  causes 
specified  in  section  six  hundred  and  thirty-five  of  this  act^  to  an 
amoujit  stated  in  the  affidavit,  which,  if  the  action  is  to  recorer 
damages  for  breach  of  contract,  must  be  stated  over  and  abore 
all  counterclaims  known  to  the  plaintiff;  and  also  that  the  case 
Is  within  one  of  the  following  suodivisions: 

1.  That  the  defendant  is  a  foreign  corporation,  or  being  s 
natural  person  is  not  a  resident  of  the  State. 

2.  That  the  defendant,  being  an  adult  and  a  resident  of  the 
t>orough  of  Manhattan  in  the  city  of  New  York,  has  departed 
from  the  State,  with  intent  to  defraud  his  creditors,  or  to  avoid 
service  of  the  summons,  or  keeps  himself  concealed  therein,  with 
like  intent;  or  that,  after  proper  and  diligent  effort  to  ascertain 
the  place,  of  the  sojourn  of  such  a  resident  adult  defendant,  the 
same  cannot  be  ascertained. 

S.  That  the  defendant,  being  an  adult,  has  removed,  or  is  about 
to  remove,  property  from  the  State,  with  intent  to  defraud  hii 
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creditors,  or  that  he  has  assi^rned,  disponed  of,  or  secreted,  or  wi 
about  to  assign,  dispose  of,  or  secrete  property,  with  the  like 
Intent. 

4.  That  the  defendant,  being  an  aduJt  and  a  resident  of  that 
borough  has  been  continuously  without  the  United  States  more 
than  six  months  next  before  the  granting  of  the  warrant,  and  has 
not  made  a  designation  of  a  person  upon  whom  to  serve  a  sum- 
mons in  his  behalf,  as  prescribed  in  section  four  hundred  and 
thirty  of  this  act;  or  a  designation  so  made  no  longer  remains  in 
force. 

SeeL.  ISSl^h. aW,  M tt,  aiond 47 ;  L.  1872,  ch.  639 ;  see,  also.  L.  1878,  ch.  136 ;  L.  18Mi 
eH.  396.    In  effect  Sept.  1, 1898. 

I  8170.  Service  of  aniiiiiiona  -wltlioiit  the  olty,  or  by  pmb* 
llcatlon. 

An  order,  directing  the  service  <of  a  summons,  either  without 
the  city  of  New-York,  or  by  publication,  may  be  granted  by  the 
court,  or  by  a  justice  thereof;  but  only  in  a  case,  where  a  war- 
rant of  attachment  has  been  issued,  as  prescribed  in  the  last 
section,  and  personal  service  of  the  summons  cannot  be  made, 
with  due  diligence,  within  that  city.  The  plaintiff,  when  he  ap- 
plies for  such  an  order,  must  show  by  affidavit,  to  the  satisfaction 
of  the  court  or  justice,  that  the  case  is  within  this  section.  Where 
an  order  is  granted,  as  prescribed  in  this  section,  service  of  the 
summons  without  that  citv  may  be  made,  as  directed  in  the 
order,  either  within  or  without  the  State.  Sections  440  to  445, 
both  inclusive,  and  sections  638,  707,  and  708  of  this  act  apply 
to  the  service  or  publication,  pursuant  to  such  an  order,  and  to 
the  proceedings  relating  to  the  same,  and  subsequent  thereto; 
substituting  the  words,  "  the  city  of  New- York  ",  in  place  of  the 
words,  **  the  State "  wherever  the  latter  words  occur.  If  the 
defend nlit  is  a  resident  of  the  city  of  New- York,  the  order  must 
also  direct  that  a  copy  of  the  summons,  complaint,  and  order  be 
left  at  his  residence,  specifying  it,  with  a  person  of  suitable  age 
and  discretion,  if,  upon  reasonable  application,  admittance  can 
be  obtained,  and  such  a  person  found  who  will  receive  it;  or,  if 
admittance  cannot  be  so  obtained,  nor  such  a  person  found,  by 
affixing  the  same  to  the  outer  door  of  the  residence  so  specified. 

L.  1S74.  ch.  545,  |  3.    See,  also,  }  ^38.  subd.  8,  ante. 

%  3171.  Commflsiiloii  to  take  tentflniony. 

Tlie  application,  to  the  court,  of  article  second  of  title  third 
of  chapter  ninth  of  this  act,  is  subject  to  the  following  qualifica- 
tions: 

1.  The  words,  "the  city  and  county  of  New- York,  or  either 
of  the  counties  of  Richmond,  Kings,  Queens,  or  Westchester ", 
must  be  regarded  as  substituted,  in  place  of  the  words,  "  the 
State ",  wherever  those  words  are  used  in  that  article,  with 
respect  to  the  locality  of  a  witness. 

2.  Interrogatories,  framed  pursuant  to  that  article,  can  be  set- 
tled only  by  a  justice  of  the  court. 

3.  A  commission,  or  order  to  take  depositions,  issued  or  granted, 
parsnant  to  that  article,  may  be  executed  either  within  or  with- 
out the  State. 

Ij.  1862.  ch.  389.  §  8.    See  ante,  f  887. . 
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S  8172.  Court  may  i>«f«r  Question  arisinir  vpoit  a  motloa. 

The  court  may.  of  its  own  motion,  or  upon  tlic  apolication  of 
either  party,  without  the  consent  of  the  other,  by  order^  direct 
a  reference,  to  determine  and  report  upon  a  qucstiou  of  ftct, 
arising  upon  a  motion,  in  any  stage  of  an  action. 

L.  1876.  ch.  479.  f  66.    See  ante.  S  887. 

S  3173.  Time  for  fllingr  decinion  upon  a  trial  by  the  covrt 
Id.}  -frben   •vlllelent. 

The  time  within  which  the  decision  of  the  court  mast  be  filed, 
in  a  case  specified  in  section  1010  of  this  act,  is  ten  days  after 
the  cause  is  finally  submitted.  The  decision  of  the  court,  in  a 
case  specified  in  section  1022  of  this  act,  is  sufiicieut  if  it  directs 
the  judgment  to  be  entered  thereupon;  but,  if  so  required  by  a 
party  appealing,  the  justice  by  whom  tne  decision  was  made, 
must,  within  ten  days  after  the  appeal  is  perfected,  and  notice 
thereof  and  of  the  requirement  is  given  to  him,  make,  and  file 
with  the  clerk,  a  special  decision,  stating  scparatelj  the  facts 
found,  and  the  conclusions  of  law, 

L.    1872.    ch.    629.    S   4. 

i  8174.  Couttterolalms. 

A  counterclaim,  specified  in  subdivision  second  of  section  501 
of  this  act;  cannot  be  interposed,  in  an  action  brought  in  the 
court,  unless  it  is  of  such  a  nature,  that  the  court  has  jurisdictioD 
of  an  action  founded  thereupon;  except  that,  in  an  action  brouglit 
by  an  executor  or  administrator,  any  counterclaim  may  be  inter- 
posed, which  could  be  interposed,  in  a  like  action,  brought  in  the 
supreme  court.  A  counterclaim  may  be  interposed,  in  an  action 
brought  in  the  court,  without  respect  to  the  amount  thereof; 
and  judgment  thereupon,  in  favor  of  the  defendant,  may  be 
rendered  for  any  sum. 

I  3176.  Perishable  property  may  be  sold. 

Where  perishable  property  has  been  levied  upon,  by  virtue  of 
an  execution  or  warrant  of  attachment,  the  court  may,  upon  the 
application  of  the  officer  making  the  levy,  by  order,  direct  the 
sale  thereof,  at  such  a  time,  and  upon  such  a  notice,  as  it  deemi 
proper;  and  thereupon  the  property  must  be  sold  accordingly. 

L.   1874,   oh.  646,    5  6. 

I  3176.  Portion  of  verdict,  ete.,  may  be  remitted. 

A  party  to  whom  a  sum  is  awarded,  upon  a  trial,  an  assew- 
mcnt  of  daraogos,  or  the  execution  of  a  reference  or  writ  of  in- 
quiry, may  remit  any  portion  thereof,  and  take  judgment  for  the 
residue. 

3ee  L.  1867,  ch.  844.   8  48. 
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ARTICLES  THIRD.    ' 

Pravisiana  exclusively  applicable  to  the  proceedings,  other  them 

appeaUp  in  certain  marine  causee. 

See.  8177.  Arrest  In  certain   marine  cauaes.    Ck>ttrt  laay   regulate    bj  general 
roles. 
3178.  Id.;  contents  of  order  of  arrest. 
8179.  Id.;  proceedings  on  arrest. 
3180,  3181.  Id.;   ball  or  deposit   before  retam. . 
3182.  Id.;   ball  or  deposit  after . return. 
3188.  Id.;  when  and  how  defendant  to  remain  In  euatsdy. 

3184.  Id.;  return  of  summons,   etc. 

3185.  Id.;   proceedings  after  return. 

3186.  Id.;  trial. 

3187.  Ordinary  action  may  be  brought  for  like  cause. 

9  817T.  Anreut  In  certain  marine  ean«e«.  Oonrt  ntay  ream*' 
Isite  by  areneral  rnleu.  t. 

In  an  action  specified  in  subdiyision  second  of  section  317  of  thia 
act,  the  plaintiff  may  apply  for  an  order  of  arrest,  to  accompany 
the  summons,  in  the  form  and  to  the  effect  specified  in  the  next 
section.  If  snch  an  order  is  granted,  the  proceedings  in  the  action 
must  be  conducted  as  prescribed  in  this  article.  The  justices  oi 
the  court,  or  a  majority  of  them,  may,  from  time  to  time,  by  on€ 
or  more  general  rules,  attested  by  the  hands  of  the  justices 
making  the  same,  and  filed  with  the  clerk,  regulate  the  jnanner 
in  which  an  application  for  such  an  order  may  be  made,  and  thp 
cases  in  which  an  undertaking  may  be  dispensed  with.  Until 
regulations  are  so  established,  the  justice  to  whom  the  applica- 
tion is  made,  may,  in  his  discretion,  require  or  dispense  with  an 
undertaking  thereupon. 

See  L.  1872,  ch.  628.  part  of  |  6. 

I  8178.  Id.  I  content*  of  order  of  arre«t« 

The  order  of  arrest,  granted  as  prescribed  in  the  last  section, 
must  require  the  sheriff  to  arrest  the  defendant,  and  to  bring 
him  forthwith  before  the  court,  at  the  chambers  thereof;  or  if, 
when  he  is  arrested,  the  court  is  not  in  session  at  chambers,  to 
hold  him  to  bail,  in  a  sum  specified  in  tb»  order,  for  his  personal 
attendance  at  the  opening  of  the  court,  on  the  next  day  there- 
after, when  it  is  in  session  at  the  chambers  thereof.  The  order 
must  also  direct  that  the  defendant  be  summoned  to  answer  the 
complaint  in  the  action  forthwith.  Thereupon  the  summons  must 
conform  to  the  order. 

See  R.  li.  1813,  383-389.  fS  HO,  111,  118,  119,  120,  121,  128.  124,  127-lSU: 
also,   L.   1872,  ch.  629,   f  6. 

{  dlTO.  Id.  I  proceeding*  on  arrest. 

The  sheriff,  upon  arresting  the  defendant,  by  virtue  of  such  an 
order  must,  at  the  same  time,  serve  upon  hira  the  summons;  and 
also  a  copy  of  the  order  of  arrest,  and  of  the  papers,  upon  which 
it  was  granted.  He  must  forthwith  bring  the  defendant  before 
the  court,  at  the  chambers  thereof;  if  the  court  is  then  in  ses- 
sion at  chambers;  otherwise,  unless  bail  is  given,  as  prescribed 
in  the  next  section,  he  must  take  the  defendant  to  the  jail  of  the 
city  and  county  of  New- York,  for  the  confinement  of  prisoners 
in  civil  causes.  The  keeper  thereof  must  confine  the  defendant 
therein.  On  the  next  day  thereafter,  when  the  court  Is  in  session 
at  chambers,  the  sheriff  must  take  the  defendant  from  the  jaiL 
and  bring  him  before  the  court. 
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{  8180.  Id.  I  ball  or  deposit  before  return. 

The  defendant  may  give  bail,  by  delivering  to  the  sheriff  a  writ- 
ten undertaking  to  tlie  plaintiff,  in  the  sum  specified  in  the  order 
of  arrest,  executed  by  one  or  more  sureties,  to  the  effect  that  the 
defendant  will  attend  in  person  at  the  oi>euing  of  the  court,  at 
^he  chambers  thereof,  on  the  next  day  thereafter  when  it  is 
there  in  session;  or  no  may  denosit  with  the  sheriff  the  sum 
specified  in  the  order  of  arrest.  In  either  case,  the  sheriff  muit 
forthwith  release  him  from  custody. 

§  8181..  The  name. 

A\Tiere  bail  is  given,  as  prescribed  in  the  last  section,  the  officer 
taking  the  acknowknlgii.cu,:  of  the  undertaking  must,  if  the  sher- 
iff so  requires,  examine  under  oath,  to  a  reasonable  extent,  the 
persons  offering  to  become  bail,  concerning  their  property  and 
their  circumstances.  The  defendant  may  give  bail,  or  make  the 
deposit,  immediately  upon  his  arrest,  at  any  hour  of  the  day  or 
nigkt;  and  he  must  have  reasonable  opportunity  to  seek  for  and 
to  procure  bail,  before  being  committed  to  jail.  Where  a  deposit 
is  made,  the  money  deposited  must,  before  the  expiration  of  the 
next  day  thereafter,  not  bciiig  Sunday  or  a  public  holiday,  be 
paid,  by  the  sheriff,  into  court,  to  the  credit  of  the  action,  as 
prescribed  in  section  3104  of  this  act. 

{  3182.  Id.  I  ball  or  deposit  after  return. 

At  any  time  after  the  return  of  the  sheriff,  and  before  final 
judgment,  a  justice  of  the  court  may  admit  a  defendant  in  cus- 
tody to  bail,  or  allow  him  to  make  a  deposit;  and  may  direct  his 
release,  upon  his  giving  bail,  or  making  the  deposit  accordingly. 
The  sum  to  be  dei>osited,  or  the  sum  specified  in  the  undertaking 
of  the  bail,  must  be  fixed,  and  the  sureties  in  the  undertaking 
must  be  aj^proved,  by  the  justice:  who  must  be  satisfied,  by  their 
examination,  or  by  other  proof,  respecting  their  sufficiency.  The 
undertaking  must  be  to  the  effect  that  the  defendant  will,  at  all 
times,  render  himself  amenable  to  any  mandate  which  may  be 
issued,  to  enforce  a  final  judgment  against  him  in  the  action. 
Article  fourth  of  title  first  of  chapter  seventh  of  this  act,  applies, 
where  bail  is  given  as  prescribed  in  this  or  the  last  section. 

I  3183.  Id.;  ^vhen  nii«l  ho^w  defendant  to  remain  In 
cnntody. 

Unless  bail  is  given,  or  a  deposit  is  made,  as  prescribed  in  the 
last  three  sections,  the  defendant  must  remain  in  the  jail  by 
virtue  of  the  order  of  arrest,  until  final  judgment  in  the  action; 
and,  if  the  judgmont  i«  against  the  defendant,  until  the  return 
of  an  execution  against  property,  issued  thereupon.  But  the 
court  must  direct  him  to  be  brought  into  court,  at  the  time  of 
the  trial;  and  it  may,  in  its  discretion,  direct  him  to  be  brought 
into  court  at  any  other  time.  In  either  case,  he  must  be  taken 
from  the  jail,  and  brought  into  court  accordingly. 

{  3184.  Id.)  return  of  unniniontt,  etc. 

The  sheriff,  after  serving  the  summons  and  executing  the 
order  of  arrest,  must  make  a  full  return  of  his  proceedings  there- 
upon, to  the  court  at  chambers.  The  return  must  be  made  forth- 
with, unless  the  court  is  not  then  in  session  at  chambers:  in 
which  case,  it  must  be  made  immediately  after  the  opening  of 
the  court,  on  the  first  day  thereafter,  when  it  is  there  in  session. 
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If  the  defendant  has  given  bail,  the  undertaking  o£  the  bail  must 
be  returned,  to  be  delivered  to  the  plaintiif  when  the  court  so 
directs. 

8  3185.  Id.  I  proeeedlncH  after  return. 

Unless  both  parties  sooner  appear,  the  court  must  watt  one 
hour  sifter  the  return;  or,  if  the  defendant  has  given  bail,  one 
hour  after  the  opening  of  the  court.  As  soon  after  the  parties 
appear,  or  after  the  expiratiqn  of  the  hour,  as  the  business  upon 
whicli  the  court  is  then  engaged  will  permit,  the  court  must  take 
up  the  cause.  If  the  plaintiff  does  not  then  appear,  a  judgment 
dismissing  the  complamt,  with  costs,  must  be  rendered,  if  the 
defendant  does  not  then  attend  in  person,  the  plaintiff  must 
then  make  his  complaint,  and  the  defendant's  default  must  be 
entered.  If  the  plaintiff  appears  and  the  defendant  attends  in 
person,  the  pleadings  must  then  be  made,  and  issue  must  be 
joined.  The  pleadings  may  be  oral  or  written;  if  they  are  oral, 
the  clerk  must  enter  the  substance  thereof  in  the  minutes.  If 
either  party  desires  a  trial  by  a  jury,  he  must  demand  the  same, 
at  the  time  of  the  joinder  of  issue;  otherwise  the  is^uo  must  be 
tried  by  the  court,  without  a  jury. 

i  3186.  Id.  I  trial. 

Where  a  trial  by  jury  is  duly  demanded,  the  court  at  charn* 
hers  must  direct  the  issue  to  be  tried,  at  a  trial  term,  upon 
such  notice  as  it  deems  proper,  or  without  notice;  it  may  alsc 
direct  that  the  action  have  a  preference  upon  the  day  calendar 
either  generally  or  for  a  particular  day;  and  it  may  give  such 
direction  as  it  deems  proper,  with  respect  to  filing  a  note  of  issue. 
Where  a  trial  by  jury  is  not  duly  demanded,  or  whert  the  de- 
fendant is  In  default,  the  evidence  must  then,  or  at  such  subse- 
quent time,  either  at  chambers  or  at  a  trial  term  or  special  term, 
as  the  court  at  chambers  appoints,  be  given;  and  thereupon  final 
jndgnient  mvst  bo  rendered.  But  the  issue  must  be  appointed  to 
be  tried,  witMn  fix  days  after  the  joinder  thereof,  unless  b'^th 
parties  assent  to  a  longer  time;  or  a  trial  by  jury  is  demanded, 
and  there  is  no  term  of  the  court,  at  which  it  can  be  had,  within 
that  time.  The  trial  raiinot  be  ndiourned,  without  the  consent 
of  both  parties,  beyond  three  calendar  months  from  the  joinder 
of  issue. 

I  3187.  Ordinary  action  may  be  bronirlit  for  like  ean«€!^ 

This  article  does  not  prevent  the  plaintiff  from  commencing, 
and  conducting  in  the  ordinary  manacr  aii  action,  for  a  cause 
specified  in  subdivision  second  of  section  317  of  this  act. 
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§§  818^91  CITY  COURT  OF  N.  Y.  c.  20,  t.  1.  n 

ARTICLE  FOURTH. 

Appeals, 

(Amended.  1002.) 

Sec.  8188.  Appeal  from  a  jndgmont. 
3189.  Idem;  from  an  order. 

3180.  Time  to  appeal  and  proceedings  thereapon. 

3191.  Appeal    to   appellate    dlTiaiou   of.  the   supreme   court   and   in    wbtt 
cases. 

3102.  Idem;    proceedings  regulated. 

3103.  Idem;  within  what  time. 

3104.  Idem;  determination  upon  appeal,   how  enforcc>d.  Idem;  wber«  b^ 

rtti*  v«r  oroper:^  granted. 

f  318N.    [Am'd,  189(^,  1902.]    Appeal  from  a  Jadannent. 

An  appeal,  to  the  supreme  court  may  be  taken  from  a  final  or 
interlocutory  judgment  rendered  in  the  city  court  of  the  city  o( 
New  York  in  a  ca.se  where  an  appeal  may  be  taken  to  the  app»M- 
late  division  of  the  supreme  court  from  a  final  or  interlocutory 
judgment  rendered  |ii  the  supreme  coitft  as  prescribed  in  section 
thirteen  hundred  and  forty-six  and  section  tnirteen  hundred  and 
forty-nine  of  this  act. 

L.  1863.  ch.  617.  {f  S;  L.  1872.  ch.  620,  ||  0  and  11;  L.  1806,  ch.  046;  L.  IM. 
cb.  511.    In  effect  Sept.   1,  1002. 

i  3189.    [Am*d,  1806,   1002.]    Idem;  from  an  order. 

An  appeal  to  the  supreme  court  may  also  be  taken  from  iin 
interlocutory  judgment  rendered,  or  an  order  made  at  chambers, 
or  at  a  special  term  or  a  trial  term  of  said  city  court,  or  from  an 
order  made  by  a  judge  thereof  out  of  court,  in  a  case  where  an 
appeal  may  be  taken  to  the  appellate  division  of  the  supreme 
court  from  an  interlocutory  judgment  rendered,  or  an  order  made, 
in  like  manner,  as  prescribed  in  sections  thirteen  hundred  am^ 
forty-seven,  thirteen  hundred  and  forty-eight  and  thirteen  hun- 
dred and  forty-nine  of  this  act.  Upon  such  an  appeal  the  supreme 
court  shall  have  full  power  to  review  any  exercise  of  discretion 
by  the  court  or  judge  below. 

K   1872.  oh.   620,   §8  0  and  10;  L.  1806,  ch.  046;  L.   1002.  ch.  615.   In  effect 
Sept.  1,  1002. 

I  3100.  [Am'd,  1902.]  Time  to  appeal  and  proeeedln^s 
thereupon. 

An  appeal,  authorized  by  either  of  the  last  two  sections,  mu^r 
b(  taken  within  ten  duy«  after  service  of  a  copy  of  the  judgment 
or  order  appealed  from,  and  a  written  notice  of  the  date  of  the 
entry  thereof.  In  every  other  respect,  titles  first,  third  and  fourth 
of  chapter  twelfth  of  this  act,  so  far  as  the  same  are  applicable 
theretr),  apply  to  and  govern  an  appeal,  taken  as  prescril»ed  in 
eillj  'r  of  the  last  two  sections. 

L.  1002,  ch.  513.     In    effect  Sept.  1,  1002. 

§  :ni>l.  [Anrd,  1H»5,  lfM>2.1  Appeal  to  the  appellate 
dlvlnlon    of   the    Hnpreme    court  t^  In   ^vhat   cnaeM. 

An  appeal  to  the  appellate  division  of  the  supreme  court  hi  the 
first  judicial  department  may  be  taken  from  the  judgment  or 
order  entered  upon  the  determination  of  an  appeal  taken  as  pre- 
scribed in  section  thirty-one  hundred  and  eighty-eight  and  thirty- 
one   hundred   and   eighty-nine  of  this  act,   provided  such  appeal 


c.  -JO.  1. 1,  a.  4  CITY  COURT  OF  N.  Y.  |§  3192-.% 

be  allowed  by  order  made  at  the  term  at  which  such  appeal  was 
determined  or  at  the  terra  next  after  jiid^rment  is  entered  upon 
such  determination  and  provided  further  that,  where  such  appeal 
is  from  an  order  granting  a  new  trial  upon  a  case  or  exceptions, 
the  appellant  must,  with  his  application  for  leave  to  appeal,  file 
an  assent  on  his  part  that,  if  the  order  is  affirmed,  judgment 
absolute  may  be  rendered  against  him. 

Co.  Proc.  §  352;  L.  1874,  ch.  545,  8  0;  L.  1885,  ch.  946;  L.  1002,  ch.  615. 
In  offect  Sept.  1,  1902. 

8  3192.  [Am'd,  1902.]  Practle«  and  proceedlnnrM  on  appeal 
to  appellate  division  of  ftupreme  court. 

Titles  first,  third  and  fourth  of  chapter  twelve  of  this  act,  so 
far  as  the  same  are  applicable  thereto,  apply  to  and  govern  an 
appeal,  taken  as  prescribed  in  the  last  section,  except  as  otherwise 
expressly  prescribed  in  the  next  two  sections. 

Seo  L.  1874,  ch.  645,  fi  9;  L.  1902,  ch.  615.   In  effect  Sept.  1,  1902. 

S  3198.    [Am'd,  1895,  1903.]    Idemi  wltUln  wliat  time  taken. 

An  appeal,  authorized  by  section  thirty-one  hundred  and  ninety- 
one  of  this  act,  must  be  taken  within  twenty  days  after  the  ser- 
vice of  a  copy  of  the  order  allowing  'such  appeal  and  a  written 
notice  of  the  date  of  the  entry  thereof. 

L..    1895,  ch.  946;  L.  1902,  ch.  516.    In  effect  Sept.   1,   1902. 

18194.  [Am*d,  19C>2.]  Idemi  determination  upon  appeal, 
lio^T  enforced.  Idem;  v^here  new  trial  inraa  properly 
icranted. 

The  judgment  or  order  of  the  appellate  court  must  be  remitted 
to  the  court  below,  to  be  enforced  according  to  law.  Upon  an 
npi»eal  from  an  crder  granting  a  new  trial,  on  a  case  or  excep- 
t'ons,  if  the  appellate  court  determines  that  no  error  was  com- 
mitted in  g'-anting  the  new  trial,  it  must  render  judgment  abso- 
Into  upon  the  right  of  the  appellant;  and  thereupon  an  assessment 
of  c^amaire.*<.  or  any  other  proceedings,  requisite  to  render  the 
i-iro-nioiif  effectual,  may  be  had  in  the  city  court  of  the  city  of 
'^'•Mv  York. 

T      ^-»o9    ch.  616.    lu  effect,  Sept.  1,  1902. 

9  SlflHl-a.  [Added,  1994.1  Appeals  from  the  city  court  or 
(li«   city  otPlew  York. 

"Where,  on  an  appeal  from  a  judgment  or  order  taken  as  pre- 
»4CTibeti  in  article  fourth  of  title  first  of  chapter  twenty  of  this 
act,  a  party  shall  present  to  the  clerk  a  printed  copy  of  the  judg- 
ment roll  or  order  appealed  from,  it  shall  be  the  duty  of  ilu> 
clerk,  as  required,  to  compare  and  certify  the  same,  for  which 
s5«rvice  the  clerk  must  receive,  for  the  use  of  the  city  of  New 
York  a  fee  at  the  rate  of  one  cent  per  folio.  Where  the  attor- 
ii<*y8  for  all  the  parties  interested,  other  than  parties  in  default, 
or  against  whom  a  judgment  or  a  final  order  has  been  taken, 
mid  is  not  appealed  from,  stipulate  in  writing  that  a  paper  is  a 
copy  of  any  paper  whereof  a  certified  copy  is  required  by  any 
provisions  of  this  act,  the  stipulation  takes  the  place  of  a  certifi- 
cate, as  to  the  parties  so  stipulating,  and  the  clerk  is  not  required 
to  certify  the  same,  or  entitled  to  any  fees  therefor.  And  the 
paper  so  proved  by  stipulation  shall  be  received  by  tlie  clerks  of 
all  the  courts  and  by  the  courts  and  shall  be  us*'d  or  filed  with 
llie  same  force  and  effect  as  if  certified  by  a  clerk  of  the  court. 

I*  1904,  ch.  430.     In  effect  Sept.  1.   1U04. 

§  8195.  [Repealed  Jan.  1,  IWm;  L.  1895,  ch.  946.) 
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88  8196-6300  MAYOR'S  AND  c.  30.  t, 

TITLE  IL 

Ihe  xnayor's  court  of  the  city  of  Hudson,  and  the  recorders' 
courte  of  the  cities  of  D'tica  and  Ofwego. 

[Mayor's  Court  of  City  of  Hudson  snoersedod  by  City  Court 
of  the  City  of  Hudson  by  L.  1895,  ch.  751,  S$  127-142.] 

See.  MM.  Civil  jarladlctlon    prescribed. 

3197.  Certain  pending  actions,  etc.,  transferred  to  snpreme  court. 

3198.  Id"::   certain  papers,   etc.,  to  be  transmitted   lu   cutiniy  deck. 
3190.  Power  of  sapreme  court.  In  actlono.   etc..  bo  transferred. 

3200.  Proceedings   In  case  of  judge's  disability. 

3201.  Service  of  subpoenas. 

3202.  BfTect  of  this  title   limited. 

I  8106.  Civil  Jurisdiction  prescribed. 

The  civil  jurlBdiction  of  the  mayor's  conrt  of  the  city  of 
Hudson,  the  recorder's  court  of  the  city  of  Utica,  and  the  rt'- 
corder's  court  of  the  city  of  Oswego,  extends  only  to  an  action 
whereof  jurisdiction  is  expressly  conferred  upon  the  court,  by  a 
provision  of  a  statute  incorporating,  or  otherwise  spedally  re- 
lating to  the  government  of,  the  city  wherein  the  court  is  located. 

Co.  Proc.,   I  83.  . 

f  3197»  Certain  pendingr  actions,  etc.,  transferred  to  ««• 
preme  court. 

!  Every  civil  action,  now  pending  in  either  of  those  eourts,  other 

than  an  action  specitied  in  the  last  section,  is  hereby  transferred 

f  to  the  supreme  court;  and  the  subsequent  proceedings  therein, 

before  and  after  the  judgment,  must  be  the  same,  as  if  the  actios 
had  been  commenced  in  the  supreme  court. 

I  S198.  Id.)  certain  papers,  etc.,  to  be  transmitted  te 
county  clerk. 

All  judgment-rolls,  and  other  records,  and  all  books  and  papers, 
relating  exclusively  to  civil  actions,  other  than  an  action  specified 
in  the  last  section  but  one,  now  remaining  in  either  of  those 
courts,  must  be  delivered  by  the  clerk  thereof,  or,  if  there  is  no 
clerk,  by  the  judge  or  other  officer,  having  the  custody  thereof, 
to  the  clerk  of  the  county  in  which  the  court  is  located,  to  be 
preserved  among  the  records  of  his  office.  The  expense  of  so 
doing  is  a  county  charge* 

I  310B.  Power  of  supreme  court,  in  actions,  etc.,  •• 
transferred. 

The  supreme  court  may  review,  enforce,  vacate,  or  amend  a 
final  judgment  heretofore  rendered  by  either  of  those  courtej  in 
a  civil  action,  other  than  an  action  specified  in  section  319o  of 
this  act,  with  like  power  and  effect,  as  the  court  in  which  it  wan 
commenced  might  have  so  done,  if  this  act  had  not  been  paaaed. 

§  3200.  Proceedings  In  case  of  Judgre^s  disability. 

The  county  court  of  the  county  in  which  either  of  those  courti 
is  located,  may,  by  an  order,  remove  to  itself  an  action  of  which 
either  of  those  courts  has  jurisdiction,  as  prescribed  in  section 
3196  of  this  act,  upon  proof,  by  affidavit,  that  the  judge  thereof 
is.  for  any  cause,  incapable  of  acting,  either  generally  or  in  the 
particular  action.  Sections  344,  345,  and  346  of  this  act  appl.^ 
to  such  an  order  of  removal,  and  to  the  proceedings  subsequent 
thereto.  The  proceedings  subsequent  to  the  order  are  the  same, 
as  in  an  action  brought  in  the  countv  '*ourt.  except  that  coftf 
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must  be  awarded,  as  if  the  action  had  remained  in  the  court 
from  which  it  was  removed. 

Co.  Proc.,  part  of  f  83. 

i  saoi.  Ser-rlce  of  •nbpoenas. 

A  subpoena,  issued  out  of  either  of  those  courts,  may  be  served 
upon  a  witness,  at  any  place  within  the  State,  A  warrant  to 
apprehend  a  witness,  for  a  failure  to  obey  such  a  subpoena,  may 
be  directed  to  the  sheriff  of  the  county  where  the  court  is  located, 
and  executed  by  him  within  any  county  of  the  State.  The  sheriS 
is  subject  to  the  same  liability,  for  a  failure  to  serve  or  return  it, 
as  if  it  was  issued  out  of  the  supreme  court. 

2  B.   L.  606.  ch.   86.   |  18. 

§  8202.  Eflect  of  tbl«  title  limited. 

This  title  does  not  affect  any  provision  of  law  conferring  upoir 
a  judge,  or  upon  the  judges,  of  either  of  those  courts,  jurisdic- 
tioD,  power  or  authority,  in  an  action  brought  in  another  court, 
or  in  a  special  proceeding. 
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S§  3203-04  iONKKUS  CITY  COUHT.  o.  2Q  t3 

TITLE  in.* 
The  city  court  of  Tonken, 

8«o.  820S.  Jarisdictlon   in  ciyil   actions. 
aa04.  Latt    Bectioo    qnallUed. 

8205.  SnmmoDB,   where   served. 

8206.  Tlils  title  does  D«t  affect  Jaiisdictioa  of  the  court,  etc.   In  spedsj 

proceedings. 

I  8203.  Jnrlttdlctlon  In  civil  actions. 

The  jurisdiction  of  the  city  court  of  Yonkers  extcads  to  the 
following  civil  notions  only: 

1.  An  action  ngainst  a  natural  person,  or  against  a  foreign  or 
^domestic  corporation,  wherein  the  complaint  demands  judgment 
for  a  sum  of  money  only,  or  to  recover  one  or  more  chatt^^ls. 
with  or  without  damages  for  the  taking,  withholding,  or  deten- 
tion thereof 

2.  An  action  to  foreclose  or  enforce  a  lien,  upon  real  property 
in  the  city  of  Yonkers,  created,  ns  prescribed  by  statute,  in  favor 
of  a  person  who  has  performed  labor,  or  furnished  mateiials  to 
be  used,  in  erecting,  alttriug,  or  ropairing  a  building,  building 
lot,  or  appurteuancre  thereto,  including  fences,  sidewalks,  [>aTin^, 
wells,  fountains,  fish-ponds,  ornamental  and  fruit  trees,  and  every 
other  improvement  to  a  building  or  building   lot. 

3.  An  action  to  foreclose  or  enforce  a  lien,  for  a  sum  not  ex- 
ceciiing  one  thousand  dollars,  exclusive  of  interest,  upou  one  or 
more  chattels. 

See  L.  1873.  ch.  61.  §<$  1  and  3;  L.  1874,  di.  171,  (  1;  Ii.  1«7&.  clu  aE«.  }  i. 
L.  1878.  ch.  186,  $§  1  and  2. 

f  3204.   [Am'd,  1888.]    Last  seotion  qnaliflcd. 

The  jurisdiction  conferred  by  the  last  section  is  subject  to 
the  following   limitations   and   regulations: 

1.  In  nn  action  wherein  the  complaint  demands  judgment  for 
a  sum  of  money  only,  the  sum,  for  which  judgment  is  rendered 
in  favor  of  the  plaintifif.  cannot  exceed  one  thousand  dolL-irs. 
exclusive  of  interest,  and  costs  ns  taxed;  except  whore  it  is 
brought  upon  a  bond  or  undertaking,  given  in  an  action  or  & 
special  proceeding  in  the  same  couii,  or  before  the  city  judge. 
Where  the  action  is  brought  upon  a  bond  or  other  contract,  the 
judgment  must  be  for  the  sum  actually  due,  without  regard  to  a 
penalty  therein  contained;  and  where  the  money  is  payable  in 
instalments,  successive  actions  may  be  brought,  for  the  ini»tal' 
nionts,   as  they  become  due. 

-.  Tn  nn  action  to  recover  one  or  more  chattels,  a  Jndinncnt 
cannot  be  rendered,  in  favor  of  the  plaintiff,  for  a  chattel  or 
chattels,  tht  aggregate  value  of  which  exceeds  one  thousand 
dollars. 

3.  The  courv  has  not  jurisdiction  of  an  action  against  an 
executor  or  administrator.   In   his  representative  capacity, 

4.  The  court  has  not  jurisdiction  of  any  action,  unless  one 
of  the  parties  thereto  resides  in-  the  city  of  Yonkers,  or  in  n 
town  of  Westchester  county,  adjoining  that  city;  or  a  Warrant 
of  attachment  is  granted  to  accompanv  the  summons,  and  levied 
upon  property  of  the  defendant,  withm  that  city;  or  the  action 
IS  brought  to  recover  one  or  more  statutory  nenalties,  by  ihe 
tity  of  ioiikors,  or  one  of  its  offlt'ers  or  boards  of  com  missionf-r^- 
Such   warrant   of   attachment   must   be  granted   and    subsequent 

*  The  practice   In    lue   city   court   cf   Yonkers  is   materially  chanced    Ii^    L, 


s.  20,  t.  3  YONKERS  CITY  COURT.  f§  3205-00 

y>roc<'0(linR8  taken  in  nccordance  with  tho  provisions  and  r«*- 
*HTironipnts  hcroiu  relating  to  attachments  in  courts  of  justices 
oiT   the  peace. 

!«.    1888.   cb.  4M. 

§  320S.  Snmmoiitt,  -vrl&ere  serTed. 

The  summons,  in  an  action  brought  in  the  court,  may  be  served 
WL't  any  place  within  the  county  of  Westchester,  but  not  elsewhere. 

§  320G.  This  title  does  not  affect  Jurisdiction  of  the  court, 
^tfe.y  in  special  proceedlnflrs. 

ThiB  title  does  not  affect  any  provision  of  law.  conferrinff  upon 
ttie  court,  or  upon  the  city  judge  of  Yonkers,  jurisdiction,  power. 
t:tr  authority,  in  a  si>ecial  procewling:  or  conferring  upon  tiii'  ciiy 
Jod|?e  of  Yonkers  power  or  authority,  in  an  action  brought  in 
Another   court. 


n  8207-10  INTERIOR  CITY  COURTS.  c,  20,  t.  4.  s.1 

TITLE  IV. 

The  district  courts  of  the  city  of  New-Tork,  and  the 
jQstices'  coiirts  of  the  cities  of  Albany*  and  Troy. 

irtide  1.  ProTiBlong  generally   applicable  to  all  the  courU  specilled   la  tUs 
Utle. 
2.  ProYUlons  ezcluaively  applicable  to  the  district  courts  oC  the  citr 

of  New- York. 
8.  ProTlsions  ezclaslTely  applicable  to  tbe  joatlcee'   courta  of  AJtiuj 
and  Tro7. 

ARTICL.E:  FIRST. 

fYovisiona  generally  applicable  to  all  the  courts  specified  in  tkii 

title. 

Bee.  8207.  Service  of  complaint  with  sammons;  proceedings  therenpoD. 
82U6.  Id.;  and  proof  of  seryice. 

3209.  Action  to  be  commenced  by  eerrlce  of  summons. 
8210.  Order  of  arrest;   warrant  of  attachment;    requisition  to   tej/Herj. 

3211.  The  last  section  qualified. 

3212.  Proceedings  where  title  to  real  property  is  in  qaestloo. 
8218.  Appeals. 

8214.  Effect  of  this   act,  upon  Jurisdiction  and  proceedings. 

S  820T.  Serirlce  of  complaint  'vrith  aummontt)  prooeedlss* 
^hereupon. 

Section  3126  of  this  act  applies  to  an  action  to  recover  upoD 
or  for  breach  of  a  contract,  express  or  implied,  brought  in  t 
district  court  of  the  city  of  New- York,  in  the  justice's  court  of 
the  city  of  Albany,  or  in  the  justice's  court  of  the  city  of  Troy. 

L.  1867,  ch.   344,   S  15;  L.   1873,   ch.  182.   |§  1  and  2. 

S  8208.  Id.)  and  proof  of  •erirlee. 

In  an  action  brought  In  either  of  those  courts,  the  summons 
and,  in  a  proper  case,  a  copy  of  the  complaint,  may  be  seryea 
by  any  person  npt  a  party  to  the  action;  except  that,  where  the 
action  is  brought  in  a  district  court  of  the  city  of  New- York,  a 
person,  other  than  a  constable  or  a  marshal,  serving  the  same, 
must  be  first  empowered  to  do  so,  either  by  the  justice,  or  by 
the  attohney  to  the  corporation,  as  now  prescribed  by  law. 
Proof  of  strvice  thereof,  by  such  a  person,  must  be  made  by  hii 
affidavit;  which  mnst  state  the  particular  place,  time,  and  manner 
of  service,  and  that  the  affiant  knew  the  person  so  served,  to  be 
the  person  nienvioncd  and  described  in  the  summons,,  as  dofendant 
therein. 

See  L.  1873.  ch.  182.  «S  1  and  3;  L.  1857,  ch.  844.  §  15:  L.  1862.  ch.  4M. 
I  14;  L.  1864,  ch.  569,  i  2,  and  L.  1866,  ch.  758;  also  S  2878,  snie. 

f  32S09.  Aetlon  to  be  commenced  by  •errlce  of  svmmona. 

An  action,  brought  in  either  of  those  courts,  at  any  time  aft«r 
this  chapter  takes  effect,  mnst  be  commenced  by  the  volnDtary 
appearance  of,  and  joiiSder  of  issue  by,  the  parties,  or  by  the 
service  of  a  summons. 

fi  8210.  [Am'd,  1884.]  Order  of  arrest  |  warrant  of  attacb- 
menti  reqniiiltlon  to  repl^^vy. 

Articles  third,  fourth,  and  lir'th  of  title  second  of  chapter  nine- 
teenth of  this  act  apply  to  an  actiou  brought  in  either  of  those 

•  The  tiUe  is  now  "  City  Court  of  AlK«ny,"  laws  1884.  ch.  121 
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\?ourt8,  except  as  otherwise  proscribed  in  the  next  section.  A;.d 
except,  uhio,  tliut  where  the  wurraut  of  attachment,  or  requisi- 
tion to  replevy,  is  issued  out  of  a  district  court  of  the  city  of 
New- York,  against  a  non-resident  defendant,  the  said  warrant, 
or  requisition,  must  require  the  marshal  to  attach  or  replevy  the 
properly,  on  or  before  a  day  therein  specified,  which  must  be 
not  less  than  two  nor  more  than  four  days  before  the  retora 
day  of  the  summons. 
L..  1884,  ch.  400. 

I  3211.  Tbe  last  section  aualilled. 

The  provisions  of  the  last  section  are  subject  to  the  following 
Qualifications: 

1.  Nothing  contained  in  vjither  of  the  articles,  so  made  appli- 
cable, applies  to  an  order  of  arrest,  in  an  action  brought  in  a 
district  court  of  the  city  of  New-York,  or  affects  any  provision 
of  this  title,  relating  to  the  jurisdiction  of  either  of  the  courts 
specified  in  this  title. 

2.  An  order  of  arrest  in  an  action  brought  in  the  justice's  court 
of  Albany,  or  the  justice's  court  of  Troy,  or  a  warrant  of  attach- 
ment, or  a  requisition  to  replevy,  in  either  of  those  courts,  or  in 
a  district  court  of  the  city  of  New-York,  must  be  granted  by, 
and  directed  to,  and  executed  by,  the  officer  empowered,  by  the 
statutes  remaining  in  force  after  this  chapter  takes  effect,  to 
grant  or  execute,  as  the  case  requires,  in  the  same  court,  a  war- 
rant to  arrest,  a  warrant  of  attachment,  or  a  requisition  in  an 
action  to  recover  a  chattel. 

3.  The  manner  of  applying  for,  granting,  and  executing  an 
order  of  arrest,  a  warrant  of  attachment,  or  a  requisition  to 
replevy,  and  the  proceedings  thereupon,  and  with  respect  thereto, 
as  prescribed  in  the  articles  so  made  applicable,  are  subject  to 
the  statutes,  remaining  unrepealed  after  this  chapter  takes 
effect."  specially  applicable  to  those  courts,  or  to  either  or  any 
of  them,  prescribing  the  duties  of  the  justices,  or  of  the  clerks 
thereof,  or  regulating  the  mode  of  transacting  business  in  an 
action   brought  therein. 

I  3212.  Proeeedlnirs  ^vbere  title  to  real  property-  la  In 
anestion. 

Sections  2951  to  2958  of  this  act,  both  inclusive,  apply  to  an 
action,  brought  in  either  of  those  courts;  except  that,  where  the 
action  is  brought  in  a  district  court  of  the  city  of  New- York,  the 
surety  upon  the  defendant's  undertaking  is  liable,  in  the  case 
specified  in  section  2952,  to  any  amount,  for  which  judgment 
might  have  been  rendered  by  the  district  court,  if  the  answer 
and  undertaking  had  not  been  delivered. 

See  Co.  Proc.,  i  68. 

{  8218.  [Am'd,  1805.]    Appeals. 

An  apnea]  from  a  judgment,  rendered  in  a  district  court  of  the 
city  of  New  York,  may  be  taken  to  the  supreme  court,  in  the 
cases,  and  in  the  manner  prescribed  in  articles  first  and  second 
of  title  eight  of  chapter  nineteenth  of  this  act.  Such  appeal 
shall  be  heard  in  such  manner  and  by  such  justice  or  justices 
as  the  appellate  division  of  the  supreme  court  in  the  first  depart- 
ment shnll  direct.  The  appellate  court  may  reverse,  afiirm  or 
modify  the  judgment  appealed  from,  and  where  a  judgment  is 
reversed,  may  order  a  new  trial  in  the  district  court.  Where  a 
judgment  is  modified,  or  where  a  new  trial  is  ordered,   costs 
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shall  be  in  the  discretion  of  the  appellate  court.  An  appeal 
from  the  judgment  rendered  in  the  justice's  court  of  the  ciiy 
of  Albany,  or  the  justice's  court  of  the  city  of  Troy,  may 
be  taken  in  a  case  where  an  appeal  may  be  taken  to  a  couzi^ 
court  from  a  judgment  rendered  by  a  justice  of  the  peace  as 

greacribed  by  title  eight  of  that  chapter,  and  in  no  other  case, 
uch  an  appeal  must  be  taken  to  the  county  court  of  the  county 
wherein  the  court  is  located. 

li.   1807,  cb.  844,  f  76;   U  1895.  cb.  946. 

S  3214,  ESflect  of  tlii*  act,  upon  Jurlfldiotlon  and  pn- 
ceedlner*. 

Except  as  otherwise  specially  prescribed  in  this  title,  this  net 
does  not  affect  any  statutory  prorision  remaining  unrepealed 
after  this  chapter  takes  effect,  relating  to  the  jurisdiction  and 
powers  of  either  of  those  courts;  the  ap^>ointmcnt,  qualification* 
tenure  of  oflSce,  powers,  or  duties  of  the  justices,  or  of  the  derki 
or  any  other  officer  thereof;  or  the  proceedings  therein;  except 
that  a  proyision  of  this  or  any  other  statute,  whereby  a  proceed- 
ing in  an  action,  brought  in  either  of  those  courts,  or  a  spcnal 
proceeding,  brought  therein,  or  before  a  justice  thereof,  is  assimi- 
lated, either  expressly,  or  by  reference  to  another  provision  of 
law,  to  a  proceeding,  in  an  action  or  a  special  proceeding  before 
a  justice  of  the  peace,  is  deemed  to  refer  to  the  corresponding 
proceeding,  aa  prescribed  in  chapter  nineteenth  of  this  act 
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ARTICLE  SECOND. 

Provisions  exdtmvely  applicable  to  the  district  courts  of  t?^e  city 

of  New- York. 

Sec.  3215.  Repealed,  1902.  See  the  Municipal  Ck>urt  Act  of  New  York  city. 

3216.  Repealed,   1902.  See  the  Muulclpal  Court  Act  of  New  York  city. 

3217.  Repealed.  1902.  See  the  Municipal  Court  Act  of  New  York  city. 

3218.  Proceedings  thereupon. 

3219.  Repealed,   1902.  See  the  Mnnlcipal  Court  Act  of  New  York  city. 

3220.  Repealed,   1902.  See  the  Municipal  Court  Act  of  New  York  city. 

3221.  Repealed,   1902.  See  the  Municipal  Court  Act  of  New  York  city. 

3222.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New  York  city. 

S3216.  Repealed,  1902.  See  the  Municipal  Court  Act  of  Ne^w 
fork  city. 

18216.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New 
York  city. 

§3217.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New 
York  city. 

IS218.  Proceedlngr*  therevpoii. 

An  order  of  arrest  must  direct  that  the  summons  accompanying 
it  be  made  returnable,  immediately  upon  the  arrest  of  the  de- 
fendant; and  it  must  specify  a  sum,  in  which  the  defendant 
may  be  let  to  bail.  Sections  3179  to  3181,  both  inclusive,  sec- 
tion 31S2,  except  the  last  sentence  thereof,  and  section  3183  of 
this  act,  apply  to  an  order  of  arrest,  granted  in  an  action  in 
either  of  those  courts;  and  to  the  proceedings  upon,  and  relating 
to,  the  execution  thereof.  In  all  other  respects,  the  statutory 
provisions  remaining  unrepealed  after  this  chapter  takes  effect, 
which  apply  to  and  regulate  the  application  for  a  warrant  to 
arrest  a  defendant,  the  granting  and  execution  thereof,  and  the 
proceedings  subsequent  thereto,  apply  to  and  regulate  the  appli- 
cation for  an  order  of  arrest,  the  granting  and  execution  thereof, 
and  the  proceedings  subsequent  thereto. 

Id.,  H  17-10. 

13210.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New 
York  city. 

13220.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New 
York  city. 

18221.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New 
York  city. 

f  3222.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New 
York  city. 
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ARTICLE   THIRD. 

Provisions  exclusively  applicable  to  the  juHtiat^  cot^ts  of  AJbo^ 

and  Ti'oy. 

Sec.  321^".    "iirlwilotlon   In   civil   actions. 

8224.  ill. :  ui>oii  jud8:mont  by  confoRsIon. 

.'{22.').  P<Kkt>tlnK  jU'JgruientH :    oxe<>utlun   thereupon. 

3225a.  Application  ot  certain   aet'tlons. 

C  8223.  Jurlsaiction  In  civil  aotlona. 

The  justice's  court  of  the  city  of  Albany,  and  the  jnstice'a 
court  of  the  city  of  Troy,  have  jurisdiction,  eacli  within  th**  city 
where  the  court  is  located,  of  an  action,  of  which  a  jii8ti,«oI 
the  peace  has  jurisdiction,  as  prescribed  in  sections  1737,  2861 
2862,  and  28C:i  of  this  act;  and  also  of  an  action  to  recover  i 
penalty,  given  by  the  charter,  or  a  by-law  or  on  ordinance  of  the 
common  council  of  that  city,  where  the  plaintiff  demands  judg- 
ment for  a  sum,  not  exceeding  two  hundred  dollars.  Neither  of 
those  courts  has  jurisdiction  of  any  other  civil  action;  but  tkis' 
section  does  not  ofifect  the  jurisdiction  conferred,  by  the  statutoiT 
provisions  remaining  in  force  after  this  chapter  takes  effect, 
opon  either  of  those  courts,  in  a  special  proceeding. 

See  Go.  Proc.,  \  07;  L.  1866,  ch.  180;  U  1884,  ch.  271,  I  8;  L.  1870.  ch.M 
%  11;  L.  1872,  ch.  129,  |  11;  L.  1876,  ch.  IC^  i  14.  Bee  L.  1898,  cb.  Sli;  L 
1800,  ch.  600. 

I  8224.  Id.  I  «pon  Indflrment  by  confession. 

The  jurisdiction  of  each  of  those  courts  extends  also  to  the 
taking  and  entry  of  a  judgment,  upon  the  confession  of  a  defend- 
ant, as  prescribed  in  title  sixth  of  chapter  nineteenth  of  this  tct, 
where  the  sum  confessed  does  not  exceed  five  hundred  doUarB. 

I  3226.   Docketing  Indgrmentu;   execution   therenpon. 

The  provisions  of  sections  3017  to  3022  of  this  act.  both  Indn- 
■ive,  apply  to  a  judgment  rendered  in  either  of  those  courts, 
and  to  the  proceedings  subsequent  thereto,  and  in  the  acUon 
wherein  the  judgment  was  rendered;  except  that  the  transcrirt 
filed  in  the  clerk's  office  of  the  county  wherein  the  court  is  located 
must  be  furnished  by  the  clerk  of  the  court,  in  which  the  judr 
menl  was  rendered. 

S  aaaSa.  [Added,  1897.]     Application  of  cevtnin  aectlaBA. 

The  provisions  of  sections  twenty-nine  hundred  and  ninety  to 
thirty  hundred  and  nine  of  this  net,  both  inclusive,  apply  to  the 
justices*  court  of  the  city  of  Troy,  except  that  the  city  clerk  of  the 
city  of  Troy  shall  fulfil  all  the  duties  therein  required  of  the  town 
clerk. 

L.  1897,  ch.  004.    In  effect  Sept.  1. 1897. 
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TITLE   V. 
The  city  court  of  the  city  of  Rochester. 

[Title  amonded  by  U    1918.   eh.  408.] 
Sec.  322^  Provisions   of   chapter  19  geoerally   applicable   to   the  court   and 
Jndffes. 
3227.  Appeals. 
i  3226.  [Am*d,  180T,  1018.]    ProTi«lons  of  chapter  nineteen 
generally  applicable  to  the  court  and  Judgres. 

The  provisions  of  chapter  nineteen  of  this  act,  excluding  sec- 
tion three  thousand  and  sixty-three,  excluding  article  three  of 
title  eight,  and  excluding  titles  ton  and  eleven  thereof,  apply  to 
the  city  court,  civil  branch,  of  the  city  of  Rochester,  and  to  the 
judges  thereof;  except  so  far  as  they  are  inconsistent  with  the 
next  section,  or  with  the  charter  of  the  city  of  Rochester  or  with 
any  other  statute  applying  to  said  court  or  the  judges  thereof  as 
now  existing  or  hereafter  amended.  For  the  purpose  of  applying 
the  same,  the  court  is  deemed  a  justice's  court;  each  judge 
thereof  is  deemed  a  justice  of  the  peace;  and  the  city  of 
Rochester  is  deemed  a  town  of  Monroe  county. 

L.  1876.  ch.  196,  pt.  of  |  4.     Am'd  by  L.  1007,  ch.  754;  I*  1018,   ch.  403, 
fai  effect   July    1.    1918. 

f  3227.  [Added,  1007|  am*d,  1808,  191«.]     Appeals. 

Appeals  may  be  takem  to  the  countj'  court  of  Monroe  county 
from  judgments  and  orders  of  the  city  court,  civil  branch,  of  the 
city  of  Rochester  and  from  orders  of  the  judges  thereof  as  pro- 
vided in  articles  one  and  two  of  title  eight  of  chapter  nineteen 
of  this  act,  and  the  provisions  thereof,  except  section  three  thou- 
sand and  sixty-three,  apply  to  such  appeals,  except  as  herein 
expressly  modified.  The  appeal  must  be  heard  on  the  return  or 
a  certified  or  stipulated  copy  thereof,  and  may  be  brought  on  for 
hearing  in  the  county  court  in  the  same  manner  and  on  the  same 
notice  as  motions  are  or  may  be  brought  on  for  hearing  in  said 
court,  or  may  be  put  on  the  calendar  of  said  court  as  provided  in 
section  three  thousand  and  sixty-two  of  this  act.  An  appellant 
may  apply  to  the  county  court  to  open  a  default  as  provided  in 
section  three  thousand  and  sixty-four  of  this  act,  which  applica- 
tion may  be  heard  without  the  return  unless  otherwise  ordered 
by  the  court;  and  an  appellant  may  apply  upon  affidavits  and 
the  return  to  said  court  for  a  new  trial  or  hearing  upon  the 
ground  of  newly  discovered  evidence:  the  court  in  either  case 
may  stay  any  or  all  proceedings  under  the  judgment  or  order 
appealed  from  upon  such  terms  as  it  deems  proper,  and  may 
grant  a  new  trial  or  hearing  as  hereinafter  provided  upon  such 
terms  as  it  deems  proper.  The  county  court  and  other  ai)pellate 
courts  on  such  appeals  must  render  judgment  according  to  the 
justice  of  the  case,  without  regard  to  technical  errors  or  defects 
which  do  not  aflFect  the  merits,  and  may  affirm  or  reverse,  wholly 
or  partly,  or  modify,  the  judgment  or  order  appealed  from  for 
errors  of  law  or  of  fact,  or  because  the  judgment  is  excessive  or 
insufficient  or  contrary  to  the  evidence  or  contrary  to  law,  and 
may,  if  necessary  or  proper,  grrnt  a  new  trial  or  hearing  in  the 
c'ity  court,  civil  branch,  of  the  city  of  Rochester,  or  before  a 
judge  thereof,  as  may  be  proper,  at  a  time  designated  by  it,  and 
thereupon  the  city  court,  civil  branch,  or  judge  must  proceed, 
nud  adjournments  may  be  granted,  a  jury  trial  demanded,  and 
all  other  proceedings  taken  as  if  the  action  or  proceeding  had 
been  commenced  anew.  A  copy  of  the  judgment  or  order  grant- 
ing a  new  trial  or  liearing  muHt  be  served  by  the  party  entering 
it  on  the  opposite  party  or  his  attorney  at  least  two  days  before 
the  time  set  for  the  new  trial  or  hearing.  When  a  new  trial 
or  hearing  is  granted  the  appellate  court  may  in  its  discretion 
award  costs  of  the  appeal  to  either  party  absolutely  or  to  abide 
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CHAPTEiR  XXI. 
Costs  and  Fees. 

TTTLB     I .—  Awarding  and  Enforcing  Payment  of  Costs. 

TITLE    n.^Fixingthe  Amount  of  Costs. 

TITLE  m. —  Socurltj  for  Costs. 

TITLB  IV.-— General  Provisions  Belating  to  Fees. 

TITLE    V. — Sums  AOowed  as  Fees. 

TITLE   I. 
Awarding  and  enforcing  payment  of  costs. 

Article  1.  General  regulatione  respecting  the  awarding  of  costs. 

2.  Regulations  respecting  the  awarding  of  costs  in  particular  cum. 

3.  Miscellaneous  provisions. 

ARTICLES  FIRST. 

General  regulations  respecting  the  awarding  of  costs. 

Sec.  3328.  Wben  plalntlflT  entitled  to  costs  of  coarse. 

3229.  When  defendant  entitled   to  costs  of  oourse.    Rule  as   to  tvo  or 

more  defendants. 

3230.  When  coHtK  are  discretionary. 

3231.  Costs,   where  several  actions  are  brought  on  same  Instrument,  «tc. 

3232.  Intcrlocatury  costs  upon  issue  of  law. 

3233.  Id. ;   bow  collected. 

3234.  CoHts,   where  there  are  several  ipsues  of  fact. 

3235.  Id. ;  after  dlMcontlnuance  upon  answer  of  title. 

3236.  Costs   of  a   motion. 

3237.  The  foregoing  sections  limited. 

323S.  Coiiits  uix)n  app(>al  from  final  judgment. 

32.39.  Id.;  upon  api)eal  from  interlocutory  judgment. or  order. 

3240.  Id. ;  in  a  special  proceeding. 

I  3228.   [Am*d,  1808,  1904,  1010,  1014,  1016.]    'Wlk^n  plalattf 
entitled  to  costs  of  course. 

The  plaintiff  is  entitled  to  costs  of  coarse,  upon  the  rendering 
of  a  final  jiul>rnient  in  his  favor,  in  either  of  the  following  actions: 

1.  An  action,  triable  by  a  jury,  to  recover  real  property,  or  an 
interest  in  real  property;  or  in  which  a  claim  of  title  to  real  prop- 
erty arises  upon  the  pleadings,  or  is  certified  to  have  come  in 
question  upon  the  trial. 

2.  An  action  to  recover  a  chattel.  But  if  the  value  of  the 
chattel,  or  of  all  the  chattels,  recovered  by  the  plaintiff,  ag  fixed, 
together  with  the  damages,  if  any,  awarded  to  him,  is  less  than 
fifty  dollars,  the  amount  of  his  costs  cannot  exceed  the  amount 
of  the  value  and  the  damages. 

3.  [Am*d,  isj)8.j  An  action  specified  in  subdivision  first,  third, 
fourth  or  fifth  of  section  twenty-eight  hundred  and  sixty-three  of 
this  act.  Put  if,  in  an  action  to  recover  damages  for  an  assault, 
battery,  false  imprisonment,  libel,  slander,  criminal  conversation, 
seduction,  or  malicious  prosecution;  or  a  fine  or  penalty  in  which 
the  people  of  the  state  are  a  party,  the  plaintiff  recovers  less  than 
fifty  dollars  damages,  the  amount  of  his  costs  can  not  exceed  the 
damages. 

L.  1898,  ch.  110.     In  effect  Sept.  1.  1898.     See  |  3234. 

4.  An  action,  other  than  one  of  those  specified  in  the  forejtoiw^ 
subdivisions  of  this  section,  in  which  the  complaint  demand< 
judgment  for  a  sum  of  money  only.  But  the  plaintiff  is  not  en- 
titled to  costs,  under  this  subdivision,  unless  he  recover*  the  sum 
of  fifty  dollars  or  more. 

Co.  Proc,  part  of  |  304. 
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5.  [Added,  1904,  am'd,  lOlO,  1014,  1016.]  In  all  actions 
hereafter  brought  in  the  supreme  court*  triable  in  the  couuty  of 
New  \ork,  which  could  have  been  brought,  except  for  the 
amount  claimed  therein,  in  the  citv  court  of  the  city  of  Now 
York,  and  in  which  the  defendant  shall  have  been  served  with 
process  within  the  county  of  New  York,  the  plaintiff  ohall  recover 
no  costs  or  disbursements  unless  he  shall  recover  one  thouKand 
dollars  or  more..  In  all  actions  hereafter  brought  in  the  supreme 
court,  triable  in  the  county  of  Kings,  which  could  have  been 
brought,  except  for  the  amount  claimed  therein,  in  the  county 
court  of  Kings  county,  and  in  which  the  defendant  shall  have 
been  served  with  process  within  the  county  of  Kiugsj,  the  plain- 
tiff shall  recover  no  costs  or  disbursements  unless  he  shall  recover 
five  hundred  dollars  or  more.  In  all  actions  hereafter  originally 
brought  in  the  supreme  court,  triable  in  the  county  of  Albany, 
and  in  which  the  defendant  is  a  resident  of  the  county  of 
Albany,  which  could  have  been  brought,  except  for  the  amount 
claimcMl  therein,  in  the  county  court  of  the  county  of  Albany,  the 
plaintiff  shall  recover  no  costs  or  disbursements  unless  lie  shall 
recover  five  hundred  dollars  or  more.  In  all  actions  hereafter 
originally  brought  in  the  supreme  court,  triable  in  the  county  of 
Rensselaer,  and  in  which  the  defendant  is  a  resident  of  the 
county  of  Kensselaer,  which  could  have  been  brought,  except  for 
the  amount  claimed  therein,  in  the  county  court  of  the  county  of 
Reni^selaer,  the  plaintiff  shall  recover  no  costs  or  disbursoments 
unless  he  shall  recover  five  hundred  dollars  or  more.  In  all 
actions  hereafter  brought  in  the  supreme  court,  triable  in  the 
counties  of  Bronx  and  Queens,  and  m  which  the  defendant  is  a 
resident  of  the  county  where  the  action  is  brought,  which  could 
have  been  brought,  except  for  the  amount  claimed  therein,  in  the 
county  court  of  the  counties  of  Bronx  and  Queens,  the  plaintiff 
shall  recover  no  costs  or  disbursements  unless  he  shall  recover 
five  hundred  dollars  or  more.  In  all  actions  hereafter  brought, 
triable  in  the  supreme  <^)urt  or  county  court  of  a  county  con- 
tained wholly  within  a  city  of  the  first  class,  or  in  the  city  court 
o*  the  city  of  New  York,  which  could  have  been  brought,  except 
for  the  amount  claimed  therein,  in  the  municipal  court  of  the 
city  of  New  York,  ,and  in  which  the  defendant  shall  have  been 
served  w^ith  process  within  the  city  of  New  Y'ork,  the  plaintiff 
shall  recover  no  costs  or  disbursements  unless  he  shall  recover 
tw»o  hundred  and  fifty  dollars  or  more.  The  fact  that  in  any 
action  a  plaintiff  is  not  entitled  to  costs  under  the  provisions 
or  this  subdivision  shall  not  entitle  the  defendant  to  costs  under 
the  next  following  section. 

L.   1904,    ch.   557:    U    1010,   ch.   574;    L.   1914,   ch.    80;    L.   1916.   ch.   50. 
In  efTet^t  Sopt.   1,   1916. 

I  8220.  When  defendant  entitled  to  coat*  of  conrne.     Rnle 
as  to  t^'o  or  more  defendants. 

The  defendant  is  entitled  to  costs,  of  course,  upon  the  render- 
ing of  final  judgment,  in  an  action  specified  in  the  hist  siMtion, 
unless  the  plaintiff  is  entitled  to  costs,  as  therein  prescribed. 
But  where,  in  such  an  action  against  two  or  more  defendants, 
the  plaintiff  is  entitled  to  costs  against  one  or  more,  but  not 
against  all  of  them,  none  of  the  defendants  arc  entitled  to  ('osts, 
of  course.  In  that  case,  costs  may  be  awarded,  in  the  discretion 
of  the  court,  to  any  defendant,  against  whom  the  plaint i(T  is  not 
entitled  to  costs,  where  he  did  not  unite  in  an  answer,  and  was 
not  united  in  interest,  with  a  defendant,  against  whom  the  plain- 
tiff is  entitled  to  costs. 

Id.,   part  of  If  305.   306. 
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I  3280.    [Am'dy  1900.]      "When  eomtm  are  diaeretioiiarF. 

Exoept  as  prescribed  in  the  last  two  sections,  the  court  may, 
upon  the  rendering  of  a  final  judgment,  in  its  discretion  award 
costs  to  any  party  in  such  sum  not  exceeding  the  total  amouat 
authorized  by  statute  as  to  the  court  shall  seem  just. 
Id.,  part  of  I  306;  L.   1900,  ch.   181.     In  effect  Oct.   1.  1900. 

I  8231.  rAm'd,  180S.]  Costs,  fvhere  ae-reral  actions  are 
broairht  on  same  Instrament,  etc. 

Where  two  or  more  actions  are  brought,  in  a  case  specified  in 
section  454  of  this  act,  or  otherwise  for  the  same  cause  of  action, 
against  persons  who  might  have  been  joined  as  defendants  in 
one  action,  costs,  other  than  disbursements,  cannot  be  recovered, 
upon  the  final  judgment,  by  the  plaintiff,  in  more  than  one  ac- 
tion, which  shall  be  at  his  election.  But  this  prohibition  dues 
not  apply  to  a  case  where  the  plaintiff  joins  as  defendants,  in 
each  action  brought,  all  the  persons  liable,  not  previously  sued, 
who  can,  with  reasonable  dili|?ence.  be  found  within  the  Stat^: 
or,  if  the  action  is  brought  in  the  city  court  of  the  city  of  New 
York,  or  a  county  court,  within  the  city  or  county,  as  the  case 
may  be,  where  the  court  is  located. 

Id.,  part  of  I  304.  See,  also,  2  R.  S.  615.  |  15  (2  Kdm.  638);  L.  1895, 
ch.   946. 

I  3232.  Interlocutory  costs  npon   issne  of  la^f. 

Where  an  issue  of  law  and  an  issue  of  fact  are  joined,  between 
the  same  parties  to  the  same  action,  and  the  issue  of  fact  re- 
mains undisposed  of,  when  an  interlocutory  judgment  is  rendered 
upon  the  issue  of  law;  the  interlocutory  judgment  may,  in  the 
discretion  of  the  court,  deny  costs  to  either  party,  or  award  costs 
to  the  prevailing  party,  either  absolutely,  or  to  abide  the  event 
of  the  trial  of  the  issue  of  fact. 

See  2  B.   S.,    |  28. 

I  3233.   Id.;   hoir   collected. 

Section  779  of  this  act  applies  to  interlocutory  costs,  awarded 
as  prescribed  in  the  last  section,  as  if  they  were  costs  of  a  motion. 

f  3234.   Costs,    where    there   are    several    Issues   of   fact. 

In  an  action  specified  in  section  3228  of  this  act,  wherein  the 
complaint  sets  forth  separately  two  or  more  causes  of  action, 
upon  which  issues  of  fact  are  joined,  if  the  plaintiff  recovers 
upon  one  or  more  of  the  issues,  and  the  defendant  upon  the  other 
or  others,  each  party  is  entitled  to  costs  against  the  adverse  party, 
unless  it  is  certified  that  the  substantial  cause  of  action  was  the 
same  upon  each  issue:  in  which  case,  the  plaintiff  only  is  entitled 
to  costs.  Costs,  to  which  a  party  is  so  entitled,  must  be  included 
in  the  final  judgment,  by  adding  them  to,  or  offsetting  them 
against,  the  sum  awarded  to  the  prevailing  party:  or  otherwiiso. 
as  the  case  requires.  But  this  section  does  not  entitle  a  plaintiff 
to  costs,  in  a  case  specified  in  subdivision  fourth  of  section  322S 
of  this  act,  where  he  is  not  entitled  to  costs,  as  prescribed  in 
that  subdivision. 
See  2  R.   S.    617,    |  26   (2  Fxlm.   641). 

I  3235.  Id. I  after  discontinuance  npon  ansirer  of  tltlr.^ 

Where  an  action,  brought  before  a  justice  of  the  peace,  or  in 

a  district  court  of  the  city  of  New  York,  or  a  justice's  court  of 

a   city,   has  been  discontinued,   as  prescribed  by   law,  upon  th^ 

delivery  of  an  answer,  showing  that  title  to  real  property  wiU 
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come  in  question;  and  a  new  action,  for  the  same  cause,  has 
been  commenced  in  the  proper  court;  the  party  in  whose  favor 
final  judgment  is  rendered  in  the  new  action,  is  entitled  to  costs; 
except  that,  where  final  judgment  is  rendered  therein,  in  favor 
of  the  defendant,  upon  the  trial  of  an  issue  of  fact,  the  plaintiff 
is  entitled  to  costs,  unless  it  is  certified,  that  the  title  to  real 
property  came  in  question  on  the  trial. 
Co.    Proc,   SS   60  and  61. 

{  3236.   Costs,  of  a  motion. 

Costs  upon  a  motion  in  an  action,  where  the  costs  thereof  are 
not  specially  regulated  in  this  act,  or  upon  a  reference  made  pur- 
suant to  sections  623,  (>24,  827,  or  1015  of  this  act,  may  be 
awarded,  either  absolutely  or  to  abide  the  event  of  the  action,  or 
of  the  reference,  to  any  party,  in  the  discretion  of  the  court  or 
judge. 

Id.,  part  of  i  315.     See,  also,  L.  1840,  ch.  386,  9  15  (4  Edm.  600). 

I  3237.   The    foreflrolnar    neetlonii    limited. 

The  foregoing  sections  of  this  article  do  not  affect  the  recovery 
of  costs  upon  an  appeal. 

i  3238.   Conts  upon  appeal   from  final  Jndiriaent. 

Upon  an  appeal  from  the  final  judgment  in  an  action,  the 
recovery  of  costs  is  regulated  as  follows: 

1.  In  an  action  specified  in  section  3228  of  this  act,  the  re- 
spondent is  entitled  to  costs  upon  the  affirmance,  and  the  appel- 
lant upon  the  reversal,  of  the  judgment  appealed  from;  except 
that,  where  a  new  trial  is  directed,  costs  may  be  awarded  to 
either  party,  absolutely  or  to  abide  the  event,  in  the  discretion 
of  the  court. 

2.  In  every  other  action,  and  also  where  the  final  judgment 
appealed  from  is  aflBrmed  in  part,  and  reversed  in  part,  costs 
may  be  awarded  in  like  manner,  in  the  discretion  of  the  court. 

Co.  Proc.,  part  of  |  306. 

f  3230.  Id.j  npon  appeal  from  Interlocutory  Judgrment  or 
order. 

Upon  an  appeal  from  an  interlocutory  judgment  or  an  order, 
in  an  action,  costs  are  in  the  discretion  of  the  court,  and  may 
be  awarded  absolutely,  or  to  abide  the  event,  except  as  follows: 

1.  Where  the  appeal  is  taken  from  an  order  granting  or  refus- 
ing a  new  trial,  and  the  decision  upon  the  appeal  refuses  a'  new 
trial,  the  respondent  is  entitled,  of  course,  to  the  costs  of  the 
appeal. 

2.  Where  an  appeal  is  taken  from  an  order,  refusing  a  new 
trial,  and  an  appeal  is  also  taken  from  the  judgment  rendered 
upon  the  trial,  neither  party  is  entitled  to  the  costs  of  the  appeal 
from  the  order. 

Co.  Proc.,  II  306  and  315. 

I  3240.    [Am*d,  1881.]      Id.;  In  a  special  proceedlngp. 

Costs  in  a  special  proceeding,  instituted  in  a  court  of  record, 
or  upon  an  appeal  in  a  special  proceeding,  taken  to  a  court  of 
record,  where  the  costs  thereof  are  not  specially  regulated  in 
this  act,  may  be  awarded  to  any  party,  in  the  discretion  of  the 
court,  at  the  rates'  allowed  for  similar  services,  in  an  action 
brought  in  the  same  court,  or  an  appeal  from  a  judgment  taken 
to  the  same  courts  and  in  like  manner. 

See  U  1840,  ch.  270,  |  3  (4  Edm.  6S2 ;  5  Id.  133);  also,  Sl  2086,  2109, 
2143,  2240,  2316,  2401,  2445,  2456,  ante. 
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ARTICLE  SBCOND. 

Reffulatv  ns  respecting  the  awarding  of  costs  in  particuUxr  casct. 

Bee.  3241.  Costs   apninst    the    State:    how   paid. 

3242.  Costs    wueie    aciion    biougbt     by    people    oa    rdatloD    of      prtrate 

peraoD. 

3243.  Id.;   for  the  beneCt  of  a  county,  etc. 
.1214.  Costs,   npiinst  a  school   olUcer. 

3'J45.  Id.;    ngutnst    a    municipal    corporation. 

3240.  Id.:   by  or  oj^nlnst  an  executor,  etc. 

3247.  Costs  in  case  of  transfer,  etc.,  of  cause  of  action. 

u  S241.  Costn  affniniit  the  State;  liovr  paid. 

\\'liero  costs  are  awarded  fip:ninst  the  people  of  the  State  in 
au  action  or  u  special  proceeding  brought,  by  a  public  officer, 
pursuauL  to  any  provision  of  law,  aud  the  proceedings  hare  not 
been  stayed,  by  appeal  or  otherwise;  the  comptroller  must  draw 
liis  warrant  upon  the  treasurer,  for  the  payment  of  the  costs. 
out  of  any  money  in  the  treasury,  appropriated  for  that  purpose, 
upon  the  production  to  him  of  an  exemplified  copy  of  tue  judg- 
ment, or  order  awarding  the  costs,  and,  where  the  amount  is 
not  fixed  thereby,  of  a  taxed  bill  of  costs;  accompanied,  in  either 
ca.<?e,  V.  ith  a  certificate  of  the  attorney-general,  to  the  effect 
that  the  action  or  spoeinl  proceeding  was  brought  pursnant  to 
liiw.  The  fees  of  the  clerk,  for  the  exemplified  copy,  must  be 
certified  thereupon  by  him,  and  included  in  the  warrant. 

2  n.  S.  CC3,  §  14  (2  Edm.  573). 

i  3242.  Contm  nlierc  action  bronirht  by  people  on  relation 
of  private  person. 

Where  an  action  is  brought,  in  the  name  of  the  people  of  the 
State,  upon  the  relation  of  a  private  corporation  or  indiTidual, 
ts  proscribed  in  section  1986  of  this  act,  a  judgment,  aw-arding 
costs  to  the  defendant,"  must  award  them,  against  the  relator, 
in  the  first  instance;  and  against  the  people,  only  in  ease  an 
execution,  issued  thereupon  against  the  proi)erty  of  the  relator, 
is  returned  unsatisfied. 

Co.   rroc,   part  of  8  310. 

§  8243.  Id. I  for  tUe  benefit  of  n  connty,  ete. 

In  an  action  or  a  special  proceeding,  brought  in  the  name  of 
the  people  of  the  State,  to  recover  money  or  property,  or  to 
establish  a  right  or  claim,  for  the  l)enefit  of  a  county,  citv. 
town,  or  vilb^ge,  costs  shall  not  be  awarded  against  the  people: 
but,  where  Ihey  are  awarded  to  the  defendant,  they  must  '  »- 
awarded  against  the  body  for  whose  benefit  the  action  or  8i>ecial 
proceeding  was  brought. 

Id..   §  320. 

%  3244.  Conts,  airalniit  a  Hebool  ollleer. 

Costs  cannot  be  awarded  to  the  plaintiff,  in  an  action  against 
a  school  ofiicer.  or  a  supervisor,  on  account  of  an  act  performed 
by  him,  by  virtue  of,  or  under  color  of  his  office;  or  on  accouut 
of  a  refusal  or  an  omission  to  perform  a  duty  enjoined  upon 
him  by  law:  where  his  act,  refusal  or  omission  might  have  been 
the  subject  of  an  appeal  to  the  State  superintendent  of  public 
instruction,  and  where  it  is  certified  that  it  api)eared.  upon  th<* 
trial,  that  the  defendant  acted  in  good  faith.    But  this  8ec*^»«« 
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ioes  not  apply  to  an  action  for  a  penalty;  or  to  an  action  or  a 
special  proceeding,  to  enforce  a  decision  of  the  superintendent 

JL.  Utfik  eb.  &S6. 1 «  (6 Edm.  861). 
S  8246.    [Am'd,  1889.]    Id.;  avalnat  a  municipal  corpora- 

tiOB. 

Costs  cannot  be  awarded  to  the  plaintiff,  in  an  action  against 
a  municipal  corporation,  in  w<hich  the  complaint  demands  a  judg- 
ment for  a  sum  of  money  only,  unless  the  claim,  on  which  the 
action  is  founded,  was,  before  the  commencement  of  the  action, 
presented  to  the  board  of  such  corporation  having  the  po\^er  to 
audit  the  same,  or  to  its  chief  fiscal  officer,  at  least  ten  days 
before  the  commencement  of  said  action. 

L.  18».  ch.  382.  I  3  (4  Edm.  683) ;  L.  U86»  oh.  n3 ;  L.  1869,  oh.  606.      In  effect  8«p(.  I 


I  8246,  Id.  I  by  or  avalnat  an  execntor,  eie* 

In  an  action,  brought  by  or  against  an  executor  or  admlnis* 
trator.  In  his  representatire  capacity,  or  the  trustee  of  an 
express  trust,  or  a  person  expressly  authorized  by  statute  to 
sue  or  to  be  sued,  costs  must  be  awarded,  as  in  an  action  by  or 
against  a  person,  prosecuting  or  defending  in  his  own  rigbt, 
except  as  otherwise  prescribed  in  sections  1835  and  1830  of  t^'is 
act;  but  they  are  exclusively  chargeable  upon,  and  coUectibl? 
irom  the  estate,  fund,  or  person  represented,  unless  the  court 
dircK^ts  them  to  be  paid,  by  the  pnrty  personally,  for  mismaragc^ 
ment  or  bad  faith  In  the  prosecution  or  defence  of  the  action. 

Co.   Proc.,   ptrt  of  f  81T. 

I  8247.  Costs  In  ease  of  transfer,  etc.,  of  canse  of  actlpn. 

Where  an  action  is  brought,  in  the  nnrae  of  i^nothpr,  by  (i 
transferee  of  the  cause  of  action,  or  by  the  other  person,  who 
is  beneficially  interested  therein:  or  where,  after  the  commence- 
ment of  an  action,  the  cause  of  action  becomes,  by  transfer  op 
otherwise,  the  property  of  a  person,  not  a  party  to  the  action; 
the  transferee,  or  other  person  so  interested,  is  liable  for  costs, 
in  the  like  capes,  and  to  the  same  extent,  as  if  he  was  the 
plaintiff:  and,  where  costs  are  awarded  against  the  plaintiff, 
the  court  may,  by  order,  direct  the  person  so  liable  to  pay  them. 
Sxcept  in  a  case,  where  he  could  not  have  been  lawfully  directed 
to  pny  costs,  personally,  if  he  had  been  a  party,  as  prescribed 
in  the  last  section,  his  disobedience  to  the  order  is  a  contempt 
of  court.  But  this  section  does  not  apply  to  a  case,  where  the 
person  so  beneficially  interested,  is  the  attorney  or  couns«'1  for 
the  plaintiff,  if  his  only  beneficial  Interest  consists  of  a  right  to 
8  portion  of  the  sum  or  property  recovered,  as  compensation  for 
his  services  in  the  action. 

Sd..  f  ttl;  2  B.   S.  ei9,  f  44  (2  Edm.  «48). 
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AaTlOLB  TRIAD. 

MiaoeUaneoua  provisumM, 

Clee.  8248.  Oertlflcate  entiUlng  party  to  costs  or  Inereaied  costi. 

824V.  C4MU  affaliMt  Infant  plaintiff;  collectible  of  gwiruun  ad  Utaa. 
82b0.  This  tide  not  to  affect  epeclal  prorlslons  of  law. 

3S48.  CertMeate  entttllnv  party  to  ooata  or  laereuflei 
•oatn* 

Where,  npon  the  trial  of  an  action,  the  title  to  real  property 
comen  in  question,  or  any  fact  appears,  whereby  either  party 
becomes  entitled  to  costs,  or  to  the  increased  costs  specified  in 
isection  3258  of  this  act,  the  judge  presiding  at  the  tnal,  or  the 
rreferoe,  must,  upon  the  application  of  the  party  to  be  benefit,  d 
thereby,  either  before  or  after  the  verdict,  report,  or  decisioD 
is  rendered,  make  a  certificate,  stating  the  fact.  Such  a  certifi- 
cate is  the  only  competent  evidence,  as  to  the  matter,  before  tke 
taxing  officer. 

2  B.  8.  868,  I  8  d  Bdm.  78). 

f  8S49.  Oonts  ajralnat  ialaat  plaiatllKi  eolleetlble  of 
imardian  ad  litem. 

Where  costs  are  awarded  against  an  infant  plaintiff,  they 
msy  bo  collected,  by  execution  or  otherwise,  from  his  guardiso 
ad  litem,  in  like  manner  as  if  the  latter  was  the  plaintiC 

Co.  Proc.,  I  816;  2  B.  8.  658.  If  16  and  16.  8ae  f  468,  male. 

I  aSMK  Tills.  tltl«  not  to  alKeet  apeolal  proTisions  ot  Saw. 

This  title  does  not  affect  any  provision  contained  elsewhere 
In  this  act,  or  In  any  other  statnte,  remaining  unrepealed  after 

this  chapier  takes  eftect;  where uy  lae  award  of  costs  is  specially 
regulated,  in  a  particular  case,  otherwise  than  as  prescribed  ir 
this  title. 


^ 
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TITLE  n. 
Fixing  the  amount  of  costs* 

Artlcto  1.  BniiMi  allowed  as  coata;  dlabnnementa. 
2.  Taxation  of  coata. 

ARTICLES   FIRST. 

Sums  allowed  as  costs j  dishursements, 

flee.  8261.  Anxmnt  of  ooata  frenerally. 

8202;  Additional  allowance  to  plaintiff  In  forecloaare,  partition,  etc. 

82B3.  Additional  allowance  to  either  partj  in  difficult  caaeg,  etc. 

8264.  Allowances  under  the  foreffolug  sections  limited. 

8269.  Costs  upon  adjournfnent  of  trial. 

8254).  Disbursements  to  be  included  In  bill  of  costs. 

8267.  Increased  damages  not  to  carry  increaaed  costs. 

8268.  When  defendant  entitled  to  Increased  costs. 

8259.  Increaaed  disbursements  not  allowed. 

8260.  Costs  upon  a  settlement. 

8261.  This  article  not  to  affect  special  proTlslons  of  law. 

f  8S51.  tAm'd,  1806,  1896,  lOOl.]  Amount  of  eoiita  ffeiierallr« 

Costs,  awarded  to  a  party  to  an  action,  must  be  at  the  fol- 
lowing rates: 

1.  To  the  plaintiff: 

For  all  proceedings,  before  notice  of  trial,  in  an  action  speci- 
fied in  section  420  of  this  act,  fifteen  dollars;  in  every  other 
action,  twenty-five  dollars. 

For  each  additional  defendant  served  with  the  summons,  not 
ez(;eeding  ten,  two  dollars;  and  for  each  necessary  defendant,  in 
excess  of  that  number,  served  with  the  summons,  one  dollar. 

For  procuring  the  appointment  of  a  guardian  or  guardian  ad 
litem,  for  one  or  more  infant  defendants,  ten  dollars. 

For  procuring  an  order  directing  the  service  of  the  summons  by 
publication  thereof,  or  personally,  without  the  state,  on  •ne  or 
more  defendants,  ten  dollars. 

For  procuring  an  injunction  order  or  an  order  of  arrest,  ten 
dollars. 

2.  To  the  defendant: 

For  all  proceedings  before  notice  of  trial,  except  as  otherwise 
prescribed  in  this  article,  ten  dollars. 

3.  [Am'd,  1901.]    To  either  party: 

For  all  proceedings,  after  notice  of  trial,  and  before  trial,  ex- 
ceiit  as  otherwise  prescribed  in  this  article,  fifteen  dollars. 

For  taking  the  deposition  of  a  witness  or  of  a  party,  as  pre- 
scribed in  section  eight  hundred  and  seventy,  section  eight  hun- 
dred, and  seventy-one,  or  section  eight  hundred  and  ninety-three 
of  this  act,  ten  dollars. 

For  drawing  interrogatories,  to  be  annexed  to  a  commission,  or 
to  letters  rogatory,  issued  as  prescribed  in  sections  eight  hundred 
and  eighty-eight,  nine  hundred  and  twelve,  nine  hundred  and 
thi.  *'een,  and  three  thousand  one  hundred  and  seventy-one  of  this 
act,  ten  dollars. 

For  the  trial  of  an  issue  of  law.  twenty  dpUars. 

For  the  trial  of  an  issue  of  fact,  or  the  assessment  of  damages 
pursuant  to  section  one  hundred  and  ninety-four  of  this  act, 
thirty  dollars;  and,  where  the  trial  necessarily  occupies  more  than 
tw^  days,  ten  dollars  in  addition  thereto. 


18851  COSTS  e.2l,;.S.al 

For  making  and  serTing  a  case,  twenty  dollars;  and,  when  thi 
case  necessarily  contains  mo<re  than  fifty  folios,  ten  dollars  ia 
addition  thereto. 

For  making  and  aerring  amendments  to  a  case,  twenty  dolUfs. 

Upon  a  motion  for  a  new  trial,  upon  a  case,  or  an  application 
for  judgment  upon  a  special  verdict,  the  same  snms  as  upon  aa 
appeal,  as  prescribed  in  subdiyision  fourth  of  this  section. 

upon  any  other  motion,  or  upon  a  reference  specified  in  sectioo 
three  thousand  two  hundred  and  thirty-six  of  this  act,  to  each 

Jiarty  to  whom  costs  are  awarded,  a  sum  fixed  by  the  court  or 
udge,  not  exceeding  ten  dollars,  besides  necessary  disbursementi 
for  printing  and  referee's  fees. 

Where  a  new  trial  is  had,  pursuant  to  an  order  granting  tiie 
same,  or  an  assessment  of  damages,  pursuant  to  section  one  hun- 
dred and  ninety-four  of  this  act,  is  had,  for  all  proceedings  after 
the  granting  of,  and  before  the  new  trial,  or  an  assessment  of 
damages,  pursuant  to  section  one  hundred  ninety-four  of  this  aH, 
twenty-five  dollars. 

For  one  term  of  the  city  court  of  the  dty  of  New  York«  at 
which  the  case  is  necessarily  on  the  calendar,  and  for  each  trial 
term  or  special  term,  of  the  supreme  court,  or  a  county  court,  no* 
exceeding  five,  at  which  the  cause  is  necessarily  on  the  calendar, 
excluding  the  term  at  which  it  is  tried,  or  otherwise  finally  dit* 
posed  of,  ten  dollars. 
L.  1901.  cfa.  527.    In  effect  Sept.  1.  IMl. 

4.  [Am'd,  1802.}  To  either  party,  opon  an  appeal  U^  the  ss 
preme  court  from  an  inferior  court,  excepting  upon  an  appeal  to 
the  supreme  court  from  the  city  court  of  the  city  of  Ne'w  Yerk: 
or  upon  an  appeal  to  the  appellate  division  of  the  supreme  court, 
or  to  the  supreme  court  from  the  city  court  of  the  city  of  New 
York,  taken'  from  an  interlocutory  or  final  judgment,  or  from  an 
order  granting  or  refusing  a  new  trial,  rendered  or  made  at  a 
trial  term  of  the  supreme  court  or  of  the  city  court  of  the  city  of 
New  York;  or  upon  an  application  to  the  appellate  division  of  the 
supreme  court  for  a  new  trial,  or  for  judgment  upon  a  verdict, 
rendered  subject  to  the  opinion  of  the  court,  or  where  exception:? 
are  ordered  to  be  heard,  in  the  first  instance,  at  a  term  of  tht* 
appellate  division  of  the  supreme  court;  before  argument,  twenty 
dollars.  For  argument,  forty  dollars.  For  each  term  of  the  ap- 
pellate division,  not  exceeding  five,  of  the  supreme  court,  at 
which  the  cause  is  necessarily  on  the  calendar,  excluding  the  tenn 
at  which  it  is  arjrued.  or  otherwise  finally  disposed  of;  ten  dollarA- 
In  all  appeals  taken  under  section  thirty-one  hundred  and  eighty- 
nine  costs  awarded  to  the  successful  party  shall  not  exceed  ten 
dollars  in  addition  to  the  taxable  disbursements. 

L.  1902.  rh.  RIB.  Tn  efToct    Sept.  1,  1902. 

5.  To  either  party,  upon  an  appeal  to  the  court  of  appeals: 
Before  argument,  thirty  dollars. 

For  argument,  sixty  dollars. 

For  each  term,  not  exceeding  ten,  at  which  the  cause  is  on  thr 
calendar,  excluding  the  term  at  which  it  is  argued,  or  otherwise 
finally  disposed  of,  ten  dollars. 

Where  a  Judgment  is  affirmed  by  the  court  of  appeals,  the  court 
may,  in  its' discretion,  also  award  damages,  by  way  of  coats,  for 
the  delay,  not  exceeding  ten  per  centum  upon  the  amonnt  or  the 
judgment :  or,  ivvhere  it  was  rendered  upon  an  appeal,  npon  the 
amotint  of  the  original  judgment 

Co.  Pit>c.,  H  307  and  31G;  L.   1886.  eh.  MA.    Ia  eflect  September  1. 
L    twe.  eh.  226. 
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I  assa.  Additional  allo-waaee  io  plaintiff  in  foreelosmre, 
partition,   etc* 

Where  the  action  is  brought  to  foreclose  a  mortgage  upon  real 
property;  or  for  the  partition  of  real  property;  or  to  procure  an 
adjadication  upon  a  will  or  other  instrument  in  writing;  or  to 
compel  the  determination  of  a  claim  to  real  property;  or  where, 
in  anT  action,  a  warrant  of  attachment  against  propt^rty  has 
been  issued;  the  plaintiff,  if  a  final  judgment  is  rendered  in  his 
faTor,  and  he  recovers  costs,  is  entitled  to  recover,  in  addition 
to  the  costs  prescribed  in  the  last  section,  the  following  per- 
centages, to  be  estimated  upon  the  amount  found  to  be  due  upon 
the  mortgage;  or  the  value  of  the  property  partitioned,  affected 
by  the  adjudication  upon  the  will  or  other  instrument,  or  the 
claim  to  which  is  determined;  or  the  value  of  the  property  at- 
tached, not  exceeding  the  sum  recovered,  or  claimed;  as  the  case 
mar  be. 

Upon  a  sum,  not  exceeding  two  hundred  dollars,  ten  per  centum. 

Upon  an  additional  aum,  not  exceeding  four  hundred  dollars, 
five  per  centum. 

Upon  an  additional  sum,  not  exceeding  one  thousand  dollars, 
two  per  centum. 

Where  such  an  action  is  settled  before  judgment,  the  plaintiff 
is  entitled  to  a  percentage  upon  the  amount  paid  or  secured  upon 
the  settlement,  at  one-half  of  those  rates.  In  an  action  to  fore- 
close a  mortgage  upon  real  property,  where  a  part  of  the  mort- 
gage debt  is  not  due,  if  the  final  judgment  directs  the  sale  of 
the  whole  property,  as  prescribed  in  section  1G37  of  this  act,  the 
percentages,  8i>edified  in  this  section,  must  be  computed  upon  the 
whole  sum,  unpaid  upon  the  mortgage.  But  if  it  directs  the  sale 
of  a  part  only,  as  prescribed  in  section  1636  of  this  act,  they 
must  be  computed  upon  the  sum  actually  due;  and  if  the  court 
thereafter  grants  an  order,  directing  the  sale  of  the  remainder, 
or  a  part  thereof,  the  percentages  must  be  computed  upon  the 
amount  then  due;  but  the  aggregate  of  the  percentages  shall 
not  exceed  the  sum,  which  would  have  been  allowed,  if  the  entire 
sum  secured  by  the  mortgage  had  been  due,  when  final  Judgment 
was  rendered. 
Oow  Proc.,  H  808  and  909.    ^M  Bate  U, 

f  aaSS.  (Am*d,  1896,  1898,  1899«  1908,  1909.)  Additional 
nllovranee  to  eitiner  party  in  diAcalt  and  certain  otber 
caaea. 

In  an  action  brought  to  foreclose  a  mortgage  upon  real  property 
or  for  the  partition  of  real  property,  or  in  a  difficult  and  extraor- 
dinnry  case,  (where  a  defense  has  been  interposed  in  an  action), 
or,  except  in  the  first  and  second  judicial  districts,  in  a  special 
proceeding  by  certiorari  to  review  an  assessment  under  article 
thirteen  of  the  tax  law,  and  the  acts  amending  the  same,  the 
court  may  also,  in  its  discretion,  award  to  any  party  a  further 
sum,  as  follows: 

1.  In  an  action  to  foreclose  a  mortgage,  a  sum  not  exceeding 
t'«fro  and  one-half  per  centum  upon  the  sum  due,  or  claimed  to 
be  due  upon  th^  mortgage,  nor  the  aggregate  sum  of  two  hun- 
dred dollars. 

2.  In  any  action,  or  special  proceeding,  specified  in  this  section, 
where  a  defense  has  bfen  interposed,  oi  in  an  action  for  the 
partition  of  real  property,  a  sura  not  exceeding  five  per  centum 
upon  the  sum  recovered  or  claimed,  or  the  value  of  the  subject 
matter  involved. 

Id.,  f  809;  !«.  18^,  eb.  871;  L.  i&ttd,  eh.  61;  L.  1899,  ch.  299;  T^  1903. 
ch.  816.  Ain*d  by  L.  1909.  cb.  65,  '  8.  See  note  96  of  notes  of  Board 
of  Statntory  Conaolldatloa  at  end  r'  <xNle.    See  Rale  45. 
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I  8964.  AllofTAnees  under  the  forevolnv  seetloAa  Uteite4. 

But  all  the  sums  awarded  to  the  plaintiff,  as  prescribed  in 
lection  8252  of  this  act,  or  to  a  party  or  two  or  more  parties 
on  the  same  side,  as  prescribed  in  the  last  sentence  of  section 
8251  of  this  act,  and  in  subdivision  second  of  the  last  section, 
cannot  exceed,  in  the  aggregate,  two  thousand  dollars. 
Ook  Proc.,  I  800. 

I  8255.  [Am'd,  180B.]     Costa  upon  adjournment  of  trial. 

Where  an  application  is  made  to  a  court  or  a  referee,  to  sd- 
Joum  a  trial,  the  payment  to  the  adverse  party  of  a  sum  not 
exceeding  ten  dollars,  or,  in  the  city  court  of  the  city  of  New- 
York,  a  sum  not  exceeding  five  dollars,  besides  the  fees  of  his 
witnesses,  and  other  taxable  disbursements,  already  made  or 
incurred,  which  are  rendered  ineffectual  by  the  adjournment,  may 
be  required,  as  a  condition  of  granting  the  adjournment. 

Id.,  I  814;  L.  1863,  ch.  617.  part  of  I  4;  L.  1896,  cb.  940. 

I  8S56.     [Ani'd,  1895.]     Dfsbnrsements  to  be  Inelnded  la 
bill  of  eoets. 

A  party  to  whom  costs  are  awarded  in  an  action  Is  entitled 
to  include  in  his  bill  of  costs  his  necessary  disbursements  as  fol- 
lows: The  legal  fees  of  witnesses  and  of  referees  and  other  offi- 
cers; the  reasonable  compensation  of  commissioners  taking  de- 
positions; the  legal  fees  for  publication  where  publication  is 
directed  pursuant  to  law;  the  legal  fees  paid  for  a  certified  copy 
of  a  deposition,  or  other  paper,  recorded  or  filed  in  any  public 
office,  necessarily  used  or  obtained  for  use  on  the  trial;  copies 
of  opinions  and  charges  of  judges;  the  reasonable  expenses  of 
printing  the  papers  for  a  hearing,  .when  required  by  a  rule  of 
the  court;  prospective  charges  for  the  expenses  of  entering  tnd 
docketing  the  judgment;  and  the  sheriff's  fees  for  receiving  and 
returning  one  execution  thereon,  including  the  search  for  prop- 
erty and  such  other  reasonable  and  necessary  expenses,  as  are 
taxable,  according  to  the  course  and  practice  of  the  court,  or  bf 
express  provision  of  law.  Searches  affecting  property  situate  in 
any  county  in  which  the  oflSce  of  county  clerk  or  register  is  a 
salaried  one,  when  made  and  certified  to  by  title  insurance,  ab- 
stract or  searching  companies,  organized  and  doing  business  under 
the  laws  of  this  State,  may  be  used  in  all  actions  or  special  pro- 
ceedings in  which  official  searches  may  be  used,  in  place  of  and 
with  the  same  legal  effect  as  such  official  searches,  and  the 
expenses  of  searches  so  made  by  said  companies  shall  be  taxable 
at  rates  not  exceeding  the  cost  of  similar  official  searches. 

Id.,  f  811,  am'd;  K   1886,  ch.   331. 


I  8267.  Inereaaed  damaves  not  to  earrr  iaereaaed  eoats- 

A  plaintiff,  who  recovers  double  or  other  increased  damages, 
does  not  thereby  become  entitled  to  more  than  single  costs;  ex* 
cept  where  it  is  otherwise  specially  prescribed  by  law. 

3  R.  8.  616.  f  23  (2  Bdm.  640). 

f  8258.  'Wben  defendant  entitled  to  Increased  eomtm. 

In  either  of  the  following  oase.s  a  defendant,  in  whose  favor 
a  final  judgment  is  rendered,  in  an  action  wherein  the  complaint 
demands,  judgment  for  a  sum  of  money  only,  or  to  recover  t 
chattel;  or  a  final  order  is  madp,  in  a  special  proceeding  insti- 
tuted by  a  State  writ,  is  entitled  to  recover  the  costs,  prescribed 
In  section  3251  of  this  act,  and,  in  addition  thereto*  one-hiJf 
thereof: 

S70 
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t.  Where  the  defendant  is  or  was  a  public  officer*  appointed 
or  elected  ander  the  authority  of  the  State,  or  a  person  specially 
Appointed,  according  to  law,  to  perform  the  duties  of  such  an 
officer;  and  the  action  or  special  proceeding  was  brought  by 
reason  of  an  act,  done  by  him  by  virtue  of  his  office,  or  an  alleged 
omission  by  him,  to  do  an  act,  which  it  was  his  official  duty  to 
perform. 

2.  Where  the  action  was  brought  against  the  defendant,  by 
reason  of  an  act  done,  by  the  command  of  such  an  officer  or 
person,  or  in  his  aid  or  assistance,  touching  the  duties  of  the 
office  or  appointment. 

3.  Where  the  action  was  brought  against  the  defendant,  for 
taking  a  distress,  -maldng  a  sale,  or  doing  any  other  act,  by  or 
under  color  of  authority  of  a  statute  of  the  State. 

But  this  section  does  not  apply,  where  an  officer,  or  other  per* 
son,  specified  herein,  unites  in  his  answer  with  a  person  not 
entitled  to  such  additional  costs. 

2  R.  8.  616.  f  24. 

I  8256.  laereaaed  dlabviraemeata  not  allo-wed. 

The  increase,  specified  in  the  last  section,  does  not  extend  to 
the  disbursements;  and  an  officer,  witness,  or  juror,  is  not  enti- 
tled to  any  other  fees  in  the  action,  except  the  single  fee  allowed 
by  law  for  his  services. 
Id.,  I  28.  «m*d. 

,    I  8280.  Costs  apoa  a  settleakeat. 

Where  an  action,  specified  in  section  3228  of  this  act,  Is  settled 
before  judgment,  no  greater  sum  shall  be  demanded  as  costs, 
than  at  the  rates  prescribed  by  section  3251  of  this  act* 

Ca.   Proe.,   f  822. 

I  8261.  Tltis   arttele   not  to  alKeet   special   prorlsloas    of 

This  article  does  not  affect  any  provision  contained  elsewhere 
in  this  act,  or  in  any  other  statute  remaining  unrepealed  after 
this  act  tsJces  effect,  whereby  the  amount  of  costs  is  specially 
fixed,  in  a  particular  case,  otiierwise  than  as  prescribed  in  this 
article. 

871 
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Tacsatton  of  costs. 

fUs*  tM8.  Costs;  how  taxed.     Allowances,  etc;  Iww  oamsnttd 
KfiUtf.  Notice  of  taxauoo. 
8S64.  Retazation. 
8266.  Review  of   taxation. 

8266.  Doty  of  taxing  offlcer. 

8267.  Affidavit  respecting  dlsboraements. 

I  SSBQS.  Costa  I  "hcrw  taxed.  Allofraneesy  ete*!  fcovr  ••■* 
voted. 

Costs  must  be  taxed  by  the  clerk,  upon  the  application  of  the 
party  entitled  thereto;  except  that  the  court  may  direct,  that 
interlocutory  costs,  or  costs  in  a  special  proceeding,  be  taxed  hj 
a  judge.  The  clerk  must  insert,  in  the  judgment  or  final  order, 
the  amount  of  the  costs,  as  taxed.  In  a  case  where  the  costs 
are  in  the  discretion  of  the  court,  the  report  or  decision,  or  the 
direction  of  the  court  for  final  judgment,  upon  a  default,  or 
after  a  jury  trial,  must  specify  which  party  or  parties  are  enti- 
tled to  costs;  but  the  amount  of  the  costs  must  be  ascertained 
by  taxation.  The  allowance,  specified  in  section  d252  of  this 
act,  must  be  computed  by  the  clerk  upon  the  taxation;  but  the 
value  of  property,  required  to  be  ascertained  for  that  purpose, 
must  be  ascertained  by  the  court,  unless  it  has  been  nxed  by 
the  decision  or  report,  or  by  the  verdict  of  the  jury,  upon  whidi 
the  final  judgment  is  entered;  except  that,  in  case  of  actual  p•^ 
tition,  it  must  be  determined  by  the  commissioneni. 

Ck>.  Proc.,   part  of  {{  811   and  800. 

« 

f  8268.  Notice  of  taxation. 

Costs  may  be  taxed,  upon  notice  to  the  attorney  for  each  ad- 
verse party,  who  has  appeared,  and  is  interested  in  reducing  the 
amount  thereof.  Notice  of  taxation  must  be  served,  not  less 
than  five  days  before  the  taxation;  unless  the  attorneys,  serving 
and  served  with  the  notice,  all  reside,  or  have  their  offices,  in 
the  city  or  town,  where  the  costs  are  to  be  taxed;  in  which  case, 
a  notice  of  two  days  is  sufiScient.  A  copy  of  the  bin  of  costs, 
specifying  the  items,  with  the  disbursements  stated  in  detail, 
must  be  served  with  the  notice  of  taxation. 

Id.,  f  811. 

I  8264.  Retaxatlon. 

Costs  may  also  be  taxed  without  notice.  But  where 
they  are  so  taxed,  notice  of  retaxation  thereof  must  imme- 
diately afterwards  be  given  as  prescribed  in  the  laat  section, 
by  the  party  at  whose  instance  thev  were  taxed;  in  defanlt 
whereof,  the  court  must,  upon  the  application  of  a  party  entitled 
to  notice,  direct  a  retaxation,  with  costs  of  the  motion,  to  be 
paid  by  the  party  in  default.  The  court  may,  in  its  discretion, 
upon  the  apolication  of  a  party  interested,  direct  a  retaxation  of 
costs  at  any  time.  Any  sum,  deducted  upon  a  retaxation,  most 
be  credited  upon  the  execution,  or  other  mandate  issued  to  en- 
force the  judgment. 

f  8965.  Review  of  taxatloA. 

A  taxation  or  a  retaxation  may  be  reviewed  by  the  court,  upon 
a  motion  for  a  new  taxation.    The  order,  nude  upon  audi  • 
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motion*  may  allow  or  disallow  aiis  item,  objected  to  before  the 
taxing  otlicer,  in  which  case,  it  has  the  effect  of  a  new  taxation; 
or  it  may  direct  a  new  taxation  before  the  proper  officer,  apecify- 
iag  the  groands  or  the  proof,  upon  which  the  item  may  be  allowed 
or  disallowed  by  him. 

1  8SMI6.  Duty  of  tazlnv  ofllcer. 

An  officer,  authorized  to  tax  costs  in  an  action  or  a  special 
proceeding,  must,  whether  the  taxation  is  opposed,  or  not,  exam- 
ine the  bills  presented  to  him  for  taxation;  must  satisfy  himself 
that  all  the  items  allowed  by  him  are  correct  and  legsH;  and 
must  strike  out  nil  charges  for  fees,  other  than  the  prospective 
charges  expressly  allowed  by  law,  where  it  does  not  appear  that 
the  services,  for  which  they  are  charged,  were  necessarily  per- 
formed. 

2  R.  S.  663.   I  6   (2  fldm.  672). 

i  8267.  Ailldavlt  reapeetinff  dlabnraementa. 

A  charge,  for  the  attendance  of  a  witness,  cannot  be  allowed 
without  an  affidavit,  stating  the  number  of  days  of  his  actual 
attendance;  and,  if  travel  fees  are  charged,  the  distance  for 
which  they  are  allowed.  A  charge,  for  a  copy  of  a  document 
or  paper,  cannot  be  allowed,  without  an  affidavit,  stating  that 
it  was  actually  and  necessarily  used,  or  was  necessarily  obtained 
for  use.  An  item  of  disbursements,  in  a  bill  of  costs,  cannot  be 
allowed,  in  any  case,  unless  it  is  verified  by  affidavit,  and  appears 
to  have  been  necessarily  incurred,  and  to  be  reasonable  in  amount 

U..  f  7;  Co.  Proc.,  part  of  |  811. 
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TITIiB  m. 
flecorityfbr  costs. 


8aa  tns.  WIwb  dafeodaiit  may  reqnlr*  Menrltj  f«r 
saw.  Id.;    after   actioo    commenced. 

8270.  Tbe  last  two  aecttona  qualUled. 

8271.  Id.:  iu  actlona  by  and  agatnat  ezeeatara,  ete. 
8872.  Order  to  flTe  ■eeorlty. 

8878.  Reqvlaltee  of  andertakliif . 

8274.  NoUce  of  exception;  Id.  of  Jnatiileatlon. 

8876.  Joetlllcation  of  aaretiea.      AUowaooe  ef  iindeftalcli& 

'82T8.  Order  to  fire  additional  Mcnrlty.    Proceedlnga. 

8277.  Effect  of  failure  to  obey  order  to  glTO  aecnri^. 

8278.  Liability  of  attorney  for  coeta  In  certain  aetloas. 
8278.  Tbla  title  apiiUM  to  apedal  pvocaedlngi. 

I  8208.  [AmM,   1891»   1904p   ISlOw]     When   defendant  nmy 
reqnire  seouritr  for  eosts* 

The  defendant,  in  an  actfon  brought  in  a  court  of  record,  may 
require  security  for  costs  to  be  given,  as  prescribed  in  this  title, 
where  the  plaintiff  was,  when  the  action  was  commenced,  either 

1.  A  person  residing  without  the  state;  or,  if  the  action  is 
brought  m  a  county  court,  except  in  the  counties  of  Albany. 
l^njpB.  Queens  and  Richmond*  or  in  the  city  court  of  the  dty 
of  New  xork,  the  city  court  of  Yonkers,  or  the  city  court  of 
Albany,  residing  without  the  city  or  county,  as  the  case  may  be, 
wherem  the  court  is  located;  or 

2.  A  foreign  corporation;  or 

8.  A  person  imprisoned  under  execution  for  a  crime;  or 
4.  The  official  assignee  of  a  person  so  imprisoned;  the  official 
assignee  or  official  trustee  of  a  debtor;  or  an  assignee  in  bank- 
ruptcy; where  the  action  is  brought  upon  a  cause  of  action, 
arising  before  the  assignment,  the  appointment  of  the  trustee, 
or  the  adjudication  in  bankruptcy. 


I  8860.  Id.  I  after  aetlan  eontaaeaeed. 

The  defendant,  in  a  like  action,  may  require  security  for  costs 
to  be  given,  where,  after  the  commencement  of  the  action,  tbe 
plaintiff  either 

1.  Ceases  to  be  a  resident  of  the  State;  or,  where  uie  actios 
is  brought  in  either  of  the  local  courts  specified  in  subdiviaioB 
first  of  tbe  last  section,  ceases  to  be  a  resident  of  the  city  or 
county,  lis  the  case  may  be,  wherein  the  court  is  located;  or 

2.  Is  Adjudicated  a  bankrupt,  or  discharged  from  his  debts,  or 
exonerated  from  imprisonment,  pursuant  to  a  law  of  the  State, 
or  of  the  United  States;  or 

3.  Is  sentenced  to  the  State  prison,  for  a  term  less  than  for  life. 

Id. 

I  SarO.  Tke  last  twa  seetlona  qaallfled. 

In  a  case  specified  in  either  of  the  last  two  sections,  if  there 
are  two  or  more  plaintiffs,  the  defendant  cannot  require  securii^ 
for  costs  to  be  given,  unless  he  is  entitled  to  require  it  of  all  tw 

*  So  In  orlglnaL 
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1  S271.  IA.t  In  aettona  liy  and  asalnst  exeentovSy  ete. 

In  an  action  by  or  against  an  executor  or  administrator,  in  his 
representative  capacity,  or  the  trustee  of  an  express  trust,  or  a 
person  expressly  authorized  by  statute  to  sue,  or  to  be  sued;  or 
by  an  official  assignee,  the  assignee  of  a  receiver,  or  the  com- 
mittee of  a  person  judicially  declared  to  be  incompetent  to 
manage  his  affairs;  the  court  may,  in  its  discretion,  require  the 
plaintiff  to  give  security  for  costs. 

Co.  Pioc.,  part  of  |  817;  L.  1874,  ch.  446,  {5.  ,^     * 

I  3272.   [Am*d»   1916.]     Order  to  vive  •eevrlty* 

Where  security  for  costs  is  required  to  be  given,  the  court  In 
which  tlje  action  is  pending,  or,  except  in  a  case  specified  in  the 
la»t  st^otiou,  a  judge  thereof,  upon  due  oroof,  at  any  time,  by 
ailidavit.  of  the  facts,  must  make  an  order  requiring  the  plaiu- 
tiff.  within  a  time  specified,  either  to  pay  into  court,  the  sum 
of  two  hundred  and  fifty  dollars,  to  be  applied  to  the  payu^eiit 
of  the  costs,  if  any,  awarded  against  him,  or,  at  his  election, 
to  file  with  the  clerk  an  undertaking,  and  to  serve  a  written 
notice  of  the  payment  or  of  the  filing  upon  the  defendant's  at- 
torney: and  staying  all  other  proceedings,  on  the  ^art  of  the 
plaintiff,  except  to  review  or  vacate  the  order,  until  the  pay- 
ment or  filing,  and  notice  thereof,  and  also,  if  an  undertaking 
is  given,  the  allowance  of  the  same. 

2  a.   S.  620,  part  of  f  3   (2  Edm.  644).     Am*d  by  L.   1916,   ch.  686.   in 
effect  Sept.  1,  1916. 

I  8S78.  ReqniBlte*  of  vndertalcinv* 

The  undertaking,  specified  in  the  last  s^tion,  must  be  executed 
to  the  defendant  by  one  or  more  sureties,  and  must  be  to  the 
effect  that  they  will  pay,  upon  demand,  to  the  defendant,  all 
costs  which  may  be  awarded  to  him  in  the  action,  not  excee>ding 
a  sum,  specified  in  the  undertaking,  which  must  oe  at  least  two 
bnndred  and  fifty  dollars. 

Id.,  f  4,  am'd;  L.  1876,  ch.  80&. 

}  82T4.  Notlee  of  ezeeptloni  Id.  of  J«atii^<aatlon. 

Within  ten  days  after  service  of  the  notice  of  filing  the  under- 
taking, the  defendant  may  serve  upon  the  plaintiff's  attorney 
a  notice  that  he  excepts  to  the  sureties  therein.  Within  ten  dsTs 
after  service  of  such  a  notice,  the  plaintiff  must  serve,  upon  the 
defendant's  attorney,  a  notice  of  the  justification  of  the  same  or 
new  sureties  before  a  judge  of  court,  or  a  county  judge,  at  a 
specified  time  and  place;  the  time  to  be  not  less  than  five  nor 
more  than  ten  days  thereafter,  and  the  place  to  be  within  the 
coanty  where  the  action  ia  triable. 

Id.,  19  6  and  6,  am'd. 

I  8275.  Jnstlfloatlon  of  suretle*.  Allovraneo  of  under* 
talclnc 

Section  580  of  this  act  applies  to  the  justification  of  the  sure- 
ties. Where  the  judge  finds  the  sureties  sufficient,  he  must  annex 
the  written  examination,  if  any.  to  the  undertaking,  indorse  his 
ftllowahce  thereon,  and  cause  them  to  be  filed  with  the  clerk. 
Where  the  defendant  fails  duly  to  except  to  the  sureties,  the  un- 
dertaking is  deemed  allowed,  and  must  be  Indorsed  and  filed  Ib 
Uke  manner. 

Jd..   H  6  and  6,  am'd;  U  1876.  cb.  306. 
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i  sare.  CAm^d,  laei.]    order  «•  stve  «UldlU#]ial  •crarHy 


At  any  time  after  the  allowance  of  an  undertaking.  giTcn  pa^ 
suant  to  Buch  an  order,  or  as  prescribed  in  section  3278  of  thii 
act.  or  after  notice  of  the  paymisnt  into  court  ni|ide  pursnut  u 
such  an  order,  the  court,  or  a  judge  thereof,  upon  satisfactory 
proof,  bj  affidavit,  that  the  sum  specified  in  the  undertaking, 
or  the  amount  of  such  payment,  is  insufficient;  or  that  one  or 
more  of  the  sureties  have  died,  or  become  insolvent,  or  that  hv 
or  their  circumstances  have  become  so  precarious  that  there  if 
reason  to  apprehend  that  the.  undertaking  is  insufficient  for  the 
security  of  the  defendant;  must  make  an  order  requiring  the 
plaintiff  to  give  an  additional  undertaking,  or  make  an  addittonal 
payment  into  court.  The  last  four  sections  apply  to  such  an  or- 
der, and  to  the  undertaking  given,  or  payment  made,  pursuant 
thereto. 
L.  1891,  ch.  161. 

i  8S77.  BIfeet  of  failnre  to  obey  order  to  sive  seewrltT* 

Where  the  plaintiff  fails  to  comply  with  an  order,  made  as  we 
scribed  in  this  title,  or  to  procure  the  allowance  of  an  QDae^ 
taking  given  pursuant  to  sucn  an  order,  the  defendant  is  entitled 
to  a  judgment  dismissing  the  complaint,  and  in  his  favor  for 
costs.    The  defendant  may  apply  therefor,  as  upon  a  motion. 

2  R.  8.  820,  i  4.  am'd;  L.  1876,  cli.  906. 

I  8978.  lilabilltr  of  attorner*  for  eosts  In  eertmim  aetieBfli 

Where  a  defendant  is  entitled  to  require  security  for  costs,  a< 

{>rescribed  in  section  3268  of  this  act,  the  plaintiff's  attorney  is 
iable  for  the  defendant's  costs,  to  an  amount  not  exceeding  one 
hundred  dollars,  until  security  is  given,  as  prescribed  in  this  title. 
The  plaintiff's  attorney  may  relieve  himself  from  that  liability, 
although  the  defendant  may  not  require  security  for  costs  to  be 
given,  by  filing  and  procuring  the  allowance  of  an  undertakinfi 
as  if  an  order  had  been  made  as  prescribed  in  section  3272  «C 
^is  act. 
M.,  If  7  aod  S. 

I  3270.  Tlilii  title  applies   to  speelal  proeeedtavs. 

The  foregoing  sectioiiK  of  this  title  apply  to  n  Hpecial  iinn-wd- 
ing  inntituted  in  a  court  of  rccoru,  in  like  manner  as  to  an  action, 
for  which  purpose,  the  prosecuting  i)art.v,  other  than  the  P^*Pj^; 
»)r,  where  tlie  special  proceetling  is  instituted  in  the  uame^  of  tn»' 
pe<»ple  upon  the  relation  of  a  private  corporatiMi  or  indivMiuai. 
the  relator,  is  deemed  a  plaintiff,  and  the  adverse  party,  a  ue- 
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TITIiE  ZV. 
Qeneral  proiriaioiis  relating  to  t 

See    3280.  Taking   tees   not   preHcribed   hy  law,    prohibited. 

8281.  Id. ;     for  nerrioes  not  rendered,  except,   etc 

3282.  Penalty   for   extortion. 

3283.  Clerk  of  coart  of  appeals  to  account  for  and  pay  ovor  fees. 

3284.  [Bepeal«d.J 

8285.  Certain  comity  clerka   and   regiiiterH   mmtt  acconut   for  ie^a^ 

3286.  General   provislonH  as   to  fecti,   etc.,   to  be  accounted  for. 

8287.  Fees  of  certain  offloen*   to  be  taxed   upon   demand. 

3288.  Parties,  attorneys,   etc.,   when  not  allowed  fees. 

3289.  No   fee    for    administering    certain    oflOclal    oatbs. 
3200.  Certain   searches  to  be  gratuitous. 

8291.  Officer,    etc..    may   cliarge   fee   paid   for   oath,    postage,   etc. 

3292.  Id. ;   his  fees,  etc.,  to  be  paid  before  required  to  transmit  papers. 

3293.  ProTlsioo    where   printers   in   county   refuse   to  publish. 

3294.  AffldaTlt  of   refusal   to  pnbUsh,   etc. 
8295.  Comptroller    to   audit  certain   chaxges. 

f  aaso.  [Repealed  by  L.  1909,  chs.  35  and  51.  See  Consoli- 
dated Laws,  tits.  Judiciary  Law,  §  252,  Public  Officers  Law, 
§  67.] 

li  8281-3282.  [Repealed  by  L.  1909,  eh.  51.  See  Consoli- 
dated Laws,  tit  Public  Officers  Law,  §  67.] 

i  8283.  [Repealed  by  L.  1909,  ch.  35.  See  Consolidated  Laws, 
tit.  Judiciary  x^aw,  §  256] 

i  3284.  [Repealed  Jan.  1,  1896;  L.  1895,  ch.  946.] 

1  3285.  [Repealed  by  L.  1909,  ch.  16.  See  Consolidated  Laws, 
tit.  County  Law,  §  161.] 

f  3286.  [Repealed  by  L.  1909,  ch.  51.  See  Consolidated  Laws, 
tit.  Public  Officers  Law,  §  70.] 

f  3287.  [Am'd,  189CS.]  Feea  of  certain  oAcera  to  bo 
taxed  upon  demand. 

Kach  county  clerk  or  register  of  deeds,  who  claims  any  fees 
by  virtue  of  his  office;  and  each  sheriff  or  coroner,  who,  ui>ou  the 
collection  of  an  execution,  or  the  settlement,  either  before  or 
after  judgment,  of  an  action  or  a  special  proceeding,  claims  any 
feefl,  which  have  not  been  taxed:  must,  upon  the  written  demand 
of  the  person  liable  to  pay  the  same,  cause  them  to  be  taxed 
within  the  county,  upon  notice  to  the  person  making  the  de- 
mand, by  a  justice  of  the  supreme  court,  or  the  county  judge. 
After  such  a  demand  is  made,  the  officer  cannot  collect  his  fees, 
until  they  have  been  so  taxed. 

2  R.  8.  6»2,  M  1  nnd  2  (2  Edm.  671):  L.  1844,  ch.  127.  If  2  and  3 
(4    Edm.    604) ;    L.    189.5,    ch.   946. 

I  8288.  Parties,  attoraeys,  ete.,  when  not  allowed   fees. 

A  party  to  an  action  or  a  special  proceeding  is  not  entitled  to 
a  fee.  for  attending  as  a  witness  therein,  in  his  own  behalf,  or 
in  behalf  of  a  party  who  pleads  jointly,  or  is  united  in  interest. 
trith  him:  and  an  attorney  or  '^onnsel.  in   an  action   or  special 

8TT 
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proceeding,  is  not  entitled  to  a  fee,  for  attending  as  a  witness 
thereiu,  iu  behalf  of  his  client. 

Sec   2   R.    S.    651.    S    15    (2   Edm.   071.) 

I  8289.  [Repealed  by  L.  1009,  ch.  51.  See  Consolidated  Laws, 
tit.  Public  Officers  Law,  §  69.]  ♦ 

I  8290.  [Repealed  by  L.  1909,  ch.  23.  See  Consolidated  Laws, 
tit.  Executive  Law,  §  84.] 

1  82»1.  [Repealed  by  L*  1909,  ch.  51.  See  Consolidated  Laws, 
tit.  Public  Officers  Law,  J«8.] 

i  82l>2.  Id.  I  his  feen,  etc.,  to  be  paid  before  reavlred  to 
tranamlt  paper. 

Each  provision  of  this  act,  requiring  a  judge,  clerk,  or  other 
officer  to  transmit  a  paper  to  another  officer,  for  the  benont  of 
a  party,  is  to  be  construed  as  requiring  the  transmission  only  at 
th'*  request  of  the  person  so  to  be  benefited,  and  upon  payment 
by  him  of  the  fees  allowed  by  law  for  the  paper  transmitted,  or 
any  copy  or  certificate  connected  therewitn,  and  the  expenses 
specified  in  the  last  section. 

L.    1876,   ch.    449,    f   12. 

8  8298.  Provision  "wbere  printers  in  eonnty  vefnse  t* 
pnbUsb. 

If  the  proprietor  of  each  newspaper,  published  in  a  city  or 
county,  in  which  any  notice,  order,  citation,  or  other  paper  is 
required  by  law  to  be  published,  refuses  to  publish  the  same, 
for  the  fees  prescribed  by  law  for  the  publication,  it  may  be  pnb- 
lished  iu  the  newspaper,  printed  at  Albany,  in  which  le^gal  no- 
tices are  required  bv  law  to  be  published.  If  it  is  required  by 
law  to  be  published  in  that  newspaper,  and  also  in  another  news- 
paper published  in  a  city  or  county,  and  the  proprietor  of  ead 
newspaper  in  that  city  or  county  refuses  to  publish  it  for  the  fees 
so  prescribed,  it  may  be  published  in  the  newspaper,  published 
nearest  to  the  place,  where  a  person  is  required  to  appear,  or 
where  an  act  is  to  be  done,  pursuant  thereto,  the  proprietor  of 
which  will  publish  the  same,  for  those  fees.  Publication,  made 
as  prescribed  in  this  section,  is  as  valid,  as  if  it  was  made  in  the 
city  or  county,  where  the  publication  thereof  is  so  required  by 
law. 

2  R.   S.   64S.   II  46  and  47   (2  Edm.  667). 

I  H294.  Affidavit   of  refusal  to  pvbllsb,  ete. 

Where  publication  is  made,  as  prescribed  in  the  last  sectSoOt 
elsewhere  than  in  the  dty  or  county  where  it  is  otherwise  re- 
quired by  law  to  be  made,  the  affidavit  of  publication  mast 
either  be  accompanied  with  an  affidavit,  or  contain  a  statement, 
to  the  effect  that  an  application  to  publish  the  advertisement 
was,  before  such  publication,  made  to  the  proprietor  of  each 
newspaper  published  in  the  city  or  county;  that  the  amountof 
the  legal  fees  for  such  publication  was  at  the  same  time  tendered: 
and  that  the  application  was  refused.  Such  an  affidavit  is  pre- 
sumptive evidence  of  the  facts  stated  therein. 
2  B.  S.  648,  I  49. 

i  320B.  [Repealed  by  L.  1909,  ch.  58.  See  Consolidated  L«w% 
tit.  State  Finance  Law,  {  40.] 
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TITLE  V. 
BODB  allowed  m  fees. 

8ec.  8296.  Referee's  fees  generally. 

S29T.  Id.;  upon  sales  of  resl  iJroperty. 

8308.  Fees  for  osths  sod  sckiiow«e<lgiDents. 

8290.  Sarveyon'    and    cotnmljisioners'    fees,    in    actiOD   for   partition   or 
dower   etc 

3300.  Pees  of  'the  clerk  of  the  court  of  appeals. 

3301.  Clerk's  fees  In  civil  actions  geneniUy. 
3SQ2.  The  last  section  qualified. 

3303.     Clerk's  fees  opon  naturalization. 

8304.     Fees  of  county  clerks  generally. 

330G.    Certain  provisions  not  affected  by  the  last  section. 

3306a.  Fees  for  certifying  pn»>ared  copies. 

3306.     Fees  of  register  and  other  clerks. 

3306a.  Fees  of  county  clerk  for  entries  of  moneys  deposited  with  county 

treasurer. 
330T.    Sheriff's  fees. 
3806.    The  last  section  ouallfled. 
8809.     Id.;   how  collected. 

8310.  Cbroner'i  fees. 

8311.  8tenogrH>her's  fees. 

3312.  Compensation  of  deputy  sheriffs  and  constables  attending  conrts. 

3313.  Fees  of  trial  Jurors. 

3314.  Supervisors  may  make  allowance  to  grand  and  trial  Jurors. 

3815.  Id.:  extra  pay  upon  protracted  trials. 

3816.  Jurors'   fees  in  special  proceedings. 
3317.    Fees  of  printers. 

8318.  Witnesses'   fees  generally. 

3319.  Id.;  on  deposition  to  be  used  in  another  state. 

3320.  Receiver's  commissions. 

3321.  Fees  of  county  treasurer,  and  chamberlain  of  New  York. 

3322.  Fees  of  a  Justice  of  the  peace. 
8828.  Constable's  fees. 

3324.  Id.;  affidavit  upon  claim  for  travel  fees. 

8825.  Justice's  court,   fees  upon  a  commission. 

3826.  Id.;  Jurors'   f<)es. 

3827.  Id.;  wltnessea'   fees. 

8828.    Id.;  fees  to  be  paid  before  services  rendered. 

38flft.     Id.:  by  whom  fees  to  be  paid. 

8880.    Certain  special  provisions  excepted  from  this  title. 

3881.     Itovlslon  as  to  change  in  fees. 

8831a.  Presentation   of   claims   by    Jurors  and  dlspoattton   ot   undaiaed 

fees 
3332.    This  title  appljes  to  civil  canes  only. 
8332a.  Exemption  of  counties  comprising  Greater  New  York. 
3332b.  Fees  of  county  clerks  in  counties  comprising  Greater  New  York. 
3332c.  Exemption   of  counties   comprising   Greater   New    York. 
3332d.  Fees  of  recording  officers  in  counties  comprising  Greater  New  York. 

i  8296.  lAm'dy  1806.]     Referee's  feee  venemllr* 

A  referee,  in  an  action  or  a  special  proceeding  brought  in  a 
court  of  record,  or  in  a  special  proceeding,  taken  as  prescribed 
in  title  twelye  of  chapter  seventeen  of  this  act,  is  entitled  to 
ten  dollars  for  each  day  spent  in  the  business  of  the  reference; 
unlcnts  at  or  before  the  commencement  of  the  trial  or  hearing, 
a  different  rate  of  compensation  is  Bxed.  by  the  consent  of  the 
parties,  other  than  those  in  default  for  failure  to  appear  or  plead, 
manifested  by  an  entry  in  the  minutes  of  the  referee,  or  other- 
wise in  writing,  or  a  smaller  compensation  is  fixed  by  the  court 
or  judge  in  the  order  appointing  him. 

Co.  Proc.,  f  313,  am'd.     L.  1806,  ch.  90.     In  effect  March  11,  1S96. 

f    820T.  XAm'd,   1896.]      Id.t   upon  ealea   of  reftl   propevtr* 

The  fees  of  a  referee  appointed  to  sell  real  property  pursuant 
to  a  judgment  in  an  action,  are  the  same  as  those  allowed  to  the 
sheriff,  and  he  is  allowed  the  same  disbursements  as  the  sheriff. 
Where  a  referee  Is  required  to  take  security  upon  a  sale,  or  to 
distribute,  or  apply,  or  ascertain  and  report  upon  the  distribution 
or  application  of  any  of  the  proceeds  of  the  sale,  he  is  also  enti- 
tled to  one-half  of  the  commissions  upon  the  amount  so  secured, 
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distributed  or  ai>p]ied,  allowed  by  law  to  an  executor  or  admin- 
istrator for  receiving  and  paying  out  m<Miey.  But  commissions 
shall  not  be  allowed  to  him  upon  a  sum  bidden  by  a  party,  and 
appliea  upon  the  party's  demand  as  fixed  by  the  judgment,  with- 
out being  paid  to  the  referee,  except  to  the  amount  of  ten  dollars. 
And  a  referee's  compensation,  including  commissions,  cannot, 
where  the  sale  is  under  a  judgment  in  an  action  to  foreclose  a 
mortgage,  exceed  fifty  dollars,  unless  the  property  sold  for  ten 
thousand  dollars  or  upwards,  in  which  event  the  referee  may 
receive  such  additional  compensation  as  to  the  court  may  seem 
proper,  or  in  any  other  cause  five  hundred  dollars. 

L.  I860,  ch.  570.  $  4.  aixi'd;  and  nee  Go.  Proc..  f  309.  am'd;  I*.  187& 
ch.  431.  i  11:  L.  1805.  ch.  241. 

{  8298.  Fees   for  oaths  and  aclcnovFledflrmentB. 

Any  officer,  authorized  to  perform  the  services  specified  in  this 
section,  and  to  receive  fees  therefor,  is  entitled  to  the  following 
fees: 

1.  For  administering  an  oath  or  affirmation,  and  certifying  the 
same  when  required,  except  where  another  fee  is  specially  pre- 
scribed by  statute,  twelve  centa. 

2.  For  taking  and  certifying  the  acknowledgment  or  proof  of 
the  execution  of  a  written  instrument;  by  one  person,  twenty-five 
cents;  and  by  each  additional  person,  twelve  cents;  for  swearing 
each  witness  thereto,  six  cents. 

2  R.  S.  63r.  f  28  (2  Edm.  668);  L.  1847.  ch.  339  (4  Edm.  628):  L.  1810. 
ch.  238,  i  2  (3  Bdm.  302). 

{  8290.  Surveyom'  and  commlaslonera'  fees  in  action  ter 
partition  or  do-vFer^  etc 

A  surveyor,  employed  as  prescribed  by  law,  in  an  action  for 
partition  or  dower,  or  to  determine  dower,  is  entitled  to  five  dol- 
lars for  each  day,  actually  and  necessarily  occupied  in  survey- 
ing, laying  out,  marking,  or  mapping  land  therein.  Each  assist- 
ant, so  employed,  is  entitled  to  two  dollars  for  each  day,  actually 
and  necessarily  occupied  in  serving  under  the  surveyors  direction. 
Each  commissioner,  appointed  as  prescribed  by  law,  to  make 
partition  or  admeasure  dower,  is  entitled  to  five  dollars  for  each 
aay's  actual  and  necessary  service. 

2  B.  S,  643.   IS  34  and  .'?5  (2  Edm.  66?^  am'd. 

S  3SOO.  Fee«  of  the  elerk  of  the  conrt  of  appeals. 

The  clerk  of  the  court  of  appeals  is  entitled,  for  the  services 
specified  in  this  section,  to  the  following  fees: 

For  filing  a  notice  of  appeal  to  that  court,  and  all  the  papers 
transmitted  therewith,  fifty  cents. 

For  filing  any  other  paper,  ten  cents. 

For  drawing  an  order,  tWenty  cents  for  each  folio. 

For  entering  an  order,  twenty  cents;  and  for  each  folio  more 
than  two,  ten  cents. 

For  drawing  a  judgment,  twenty-five  cents;  and  for  each  folio 
more  than  two,  ten  cents. 

For  entering  a  judgment,  twenty-five  cents;  and  for  each  folio 
more  than  two,  ten  cents. 

For  a  certified  copy  of  an  order,  record,  or  other  paper,  entered 
or  filed  in  his  office,  ten  cents  for  each  folio. 

For  engrossing  a  remittitur,  ten  cents  for  each  folio. 

For  a  certificate,  other  than  that  a  paper,  for  the  copying  of 
which  he  is  entitled  to  a  fee.  is  a  copy,  twenty-five  cents. 

For  sealing  any  paper  when  required,  fifty  cents. 

2  R.  S.  622,   I  2  (2  Edm.  646);  L.   1847,  cli.  277.  f  7. 
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i  8801.  (Am'ilU   1880.]     Clerk's   fees  in  eiTll   aettona  sen- 


Except  as  otherwise  prescribed  in  the  next  section,  each  clerk 
of  the  court  of  recprd  is  entitled  for  his  services  in  an  action  or  a 
special  proceeding,  brought  in  or  transferred  to  the  court  of  which 
he  is  clerk,  to  the  following  fees: 

Upon  the  trial  of  the  action,  or  the  hearing,  upon  the  merits,  of 
the  special  proceeding,  from  the  party  bringing  it  on,  one  dollar. 

For  entering  final  judgment  in  the  action,  or  entering  a  final 
order  in  the  special  proceeding,  including  the  filing  of  the  judg- 
ment-roll, and  a  copy  of  the  judgment  to  insert  therein,  fifty 
cents;  and  ten  cents  in  addition  for  each  folio  exceeding  ten, 
contained  in  the  order  or  judgment. 

For  entering  any  other  order  or  an  interlocutory  judgment,  ten 
cents  for  each  folio,  exceeding  five. 

For  a  certified  or  other  copy  of  an  order,  record,  or  other  paper, 
entered  or  filed  in  his  office,  five  cents  for  each  folio. 

Where,  on  an  appeal  from  a  judgment  or  order,  a  party  shall 
present  to  the  clerk  a  printed  copy  of  the  judgment-roll  or  order 
appealed  from,  it  shall  be  the  duty  of  the  clerk,  as  required,  to 
compare  and  certify  the  same,  tor  which  service  he  shall  be 
entitled  to  be  paid  at  the  rate  of  one  cent  per  folio. 

For  a  certified  transcript  of  the  docket  of  a  judgment,  twelve 
cents. 

For  filing  a  transcript  or  docketing  or  re-docketing  a  judgment 
thereupon,  six  cents. 

He  IS  not  entitled  to  any  fee,  or  other  compensation,  for  any 
other  service,  in  an  action  or  a  special  proceeding  in  the  court, 
except  that  where  he  is  also  county  clerk,  he  may  charge  fees  ab 
prescribed  in  section  3304  of  this  act,  subject  to  the  limitations 
therein  contained. 

Where  the  attorneys  for  all  the  parties  interested,  other  than 
parties  in  default  or  against  whom  a  judgment  or  a  final  order  has 
been  taken,  and  is  not  appealed  from,  stipulate' in  writing  that 
a  paper  is  a  copy  of  any  paper  whereof  a  certified  copy  is  re- 
quired by  any  provision  of  this  act,  the  stipulation  takes  the  place 
of  a  certificate,  as  to  the  parties  so  stipulating,  and  the  clerk  is 
not  required  to  certify  the  same  or  entitled  to  any  fee  therefor. 

And   the  paper  so  proved  by  stipulation  shall  be  received  by 
the  clerks  of  all  the  courts  and  by  the  courts  and  shall  be  used 
or  filed  with  the  same  force  and  effect  as  if  certified  by  a  clerk  of 
the  conrt. 
See  Co.  Proc.,  I  312:  L.   1890.  cb.  312. 
I  8302.   [Am'd,  1886.]     The  laat  aeetlon  Qnallfled. 

The  last  section  does  not  apply  to  the  clerK  of  a  surrogate's 

court,  of  the  city  court  of  the  city  of  New  York,  of  the  city 

court  of  Yonkers,  of  the  justice's  court  of  the  city  of  Albany,  or 

of  a   mayor's  or  recorders  court. 
L.  1895,  eh.  946. 

I  8308    [Repealed  by  L.  1909,  ch.  35.    See  Consolidated  Laws, 
tit.  Judiciary  Law,  |  263.] 
I  S304.   [Ant'dy  1896.1     Feea  of  eonntr  clerks   arenerally. 

A  county  clerk  is  entitled,  for  the  services  specified  in  this  sec- 
tion, except  where  another  fee  is  allowed  therefor  by  special 
statutory  provision,  to  the  following  fees  to  be  paid  in  advance: 

For  searching  and  certifying  the  title  to,  and  incumbrances 
upon  real  property,  for  each  year  for  which  the  search  is  made, 
for  each  name,  and  each  kind  of  conveyance  or  lien,  five  cents. 

For  a  copy  of  an  order,  record,  or  other  paper,  entered  or  filed 
in  bis  ofiSce,  eight  cents  for  each  folio. 
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For  filing  a  transcript,  and  making  an  entry  aa  prescribed  in 
section  1258  of  this  act,  twelve  cents. 

For  issuing  an  execution  upon  a  judgment,  a  transcript  whereol, 
or  of  the  docket  of  which,  has  been  filed  in  his  office,  fifty  cents, 
to  be  paid  by  the  party  at  whose  request  the  execution  is  issued, 
and  to  be  collected  by  the  sheriff  in  addition  to  the  sum  due  apoa 
the  judgment. 

For  recording  and  indexing  a  notice  of  the  pendency  of  tn 
action,  filed  in  bis  office,  ten  cents  for  each  folio  contained  in  tbe 
notice. 

For  canceling  such  a  notice,  or  a  notice  filed  in  his  office,  tf 
as  prescribed  in  section  (549  of  this  act,  twenty-five  cents. 

t  or  recording  any  instrument,  which  must  or  may  legally  be 
recorded  by  him,  ten  cents  for  each  folio. 

For  filing  a  certificate  of  satisfaction,  or  other  satisfaction-piece 
of  a  mortgage,  and  entering  the  satisfaction,  twenty-five  cents. 

For  affixing  and  indexing  a  notice  of  foreclosure  of  a  mortgage 
as  prescribed  in  section  2300  of  this  act,  twenty-five  cents. 

For  entering  a  minute  that  a  mortgage  has  been  foreclosed, 
ten  cents. 

For  filing  and  entering  a  satisfaction  of*  an  assignment  of  a 
judgment,  twelve  cents. 

For  filing  and  entering  the  bond  of  a  collector  or  other  officer 
authorized  to  receive  taxes,  twelve  cents. 

For  searching  for  such  a  bond,  six  cents. 

For  entering  satisfaction  thereof,  twelve  cents. 

For  sealing  any  paper,  when  required,  twelve  cents. 

For  filing  and  docketing  notice  of  a  mechanic's  lien,  ten  ceotft 

For 'filing  and  entering  si)ecifications  and  all  other  papers  relat* 
ing  to  a  lien  against  a  vessel,  twenty-five  cents. 

For  filing  any  paper  required  by  law  to  be  filed  in  ^is  office, 
other  than  as  expressly  provided  for  in  this  section,  six  cents. 

For  filing  any  paper  deposited  with  him  for  safe  keeping,  six 
cents;  and  for  searching  for  such  a  paper,  when  required,  three 
cents  for  each  paper  necessarily  opened  and  examined. 

For  a  certificate,  other  than  that  a  paper,  for  the  copying  « 
which  he  is  entitled  to  a  fee,  is  a  copy,  twenty-five  cents. 

For  inquiring  into,  determining,  and  certifying  the  sufficiency 
of  the  sureties  of  a  sheriff,  fifty  cents. 

For  attending  upon  the  canvassing  of  votes,  given  at  an  elec- 
tion, two  dollars. 

For  drawing  the  necessary  certificates  of  the  result  of  the  can- 
vass, eighteen  cents  for  each  folio;  and  for  the  necessary  copies 
thereof,  nine  cents  for  each  folio. 

For  notifying  the  governor  that  any  person  has  taken  an  otdi 
of  office,  ten  cents  and  the  necessary  postage. 

For  notifying  the  governor  that  any  person  has  neglected  to 
take  an  oath  of  office,  or  to  file  or  renew  any  security,  within  the 
time  prescribed  by  law,  or  of  a  vacancy  in  an  office  in  his  county, 
ten  cents  and  the  necessary  postage. 

For  notifying  any  person  of  his  appointment  to  office,  twenty- 
five  cents,  and  the  expenses,  actually  and  necessarily  incurred  in 
giving  the  notice,  which  the  coraotroller  deems  reasonable. 

For  entering,  in  the  minutes  of  the  county  court,  a  license  tu 
keep  a  ferry,  and  for  a  ropy  thereof,  one  dollar. 

For  takinsT  and  entering  a  recognizance.  fn>m  any  person  ath 
thorized  to  keep  a   ferry,  twenty-five  cents. 

But  a  county  clerk  is  not  entitled  to  any  fee,  under  this  section, 

•  Word  "  of "  uiiwl  in  the  amendment  of  1896.  Rtidently  !hadrert»«J 
ased  for  word  "  or  "  which  appeam  tn  the  original  code. 
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for  a  copy  of,  or  for  -filing  or  certifying,  any  paper,  in  a  civil 
action  or  special  proceeding,  in  a  court  of  which  ne  is  ez-officio 
clerlL. 

3  E.  S.  688,  f  80  (2  Bdm.  650)  :  L.  1864,  ch.  53,  |  4  (6  Edm.  281) ; 
2  &.  S.  545,  I  8  (2  Edm.  565);  U  1873.  ch.  480,  I  4  (0  Bdm.  622); 
L.    1896,  cb.   572.     In  effect  May,  12,   1806. 

I  3905.  Certain  provislens  not  affected  by  the  last  seetlon. 

The  last  section  does  not  affect  any  special  statutory  proyision, 
remaining  unrepealed  afte^  this  title  takes  effect,  whereby  a  fee, 
different'  from  the  fee  therein  allowed,  is  allowed  to  the  'Clerk  of 
the  city  andf  county  of  New  York,  or  of  the  county  of  Kings,  for 
a  service  therein  specified. 

L-  1853,  ch.  142.  H  1  and  2;  Co.  Proc,  I  256;  L.  1874,  ch.  804;  L. 
1868.  ch.   720:   L.  1871,  cb.  734. 

i  3305a.  [Added,  1014,]  Fees  for  certify  lav  prepared 
copies. 

Whenever  there  shall  be  presented  to  any  public  officer  for 
certification  or  exemplification,  a  previously  prepared  legibly  type- 
written or  printed  copy  of  any  document,  paper,  book  or  record 
in  such  officer's  custody,  the  fees  in  such  case,  for  certification 
or  exemplification,  shall  be  at  the  rate  of  three  cents  for  each 
folio;  but  the  minimum  total  charge  for  certification  or  exempli- 
fication in  all  cases  shall  be  twenty-five  cents. 
Added  by  L.   1014.  cb.  345.   In  effect  Sept.   1,  1014. 

I  8306.    [Am*dy  1016.]     Fees  of  reirlater  and  other  elerka. 

The  register  of  any  count}i,  or  the  clerk  of  any  court  of  record, 
is  entitled  for  any  services*  specified  in  thirty-three  hundred  and 
four,  which  he  is  authorized  to  perform,  to  the  fees  specified 
therein,  subject  to  the  qualifi(*ations  therein  contained,  unless  a 
different  fee  therefor  is  fixed  by  statute. 

Am'd  by  L.   1015,  ch.   625.  in  effect  May   14,   1015.  «- 

I  3806a.  [Added.  1000.1  Fees  of  county  clerk  *or  entries 
of  moneyM  deposited  ^irlth  eonnty  treasurer. 

The  county  clerk  shall  be  entitled  to  receive,  for  making  the 
entries  required  of  him  by  law  of  moneys  deposited  with  the 
county  treasurer  the  sum  of  fifty  cents  in  each  case,  to  be  paid 
by  the  party  to  the  action  or  proceeding,  and  taxeid  as  a  dis- 
bursement therein. 

Added  by  L.  1000,  cfa.  65.  DeriyatloD  —  L.  1880,  ch.  330.  (  2,  as  am'd 
by  Lk  1805,  cfa.  544,  f  2.  See  note  20  of  notes  of  Board  of  Statutory 
(>>n8olidatlon  at  end  of  code. 

i  3307.    [Am*d,  1884,  1804,  10O7,  lOlSy  1017.]     Sheriff's  fees. 

A  sheriff  iir  entitled,  for  the  services  specified  in  this  section, 
to  the  following  fees: 

1.  For  serving  a  summons  with  or  without  either  a  copy  of  the 
complaint,  or  a  notice  specified  in  section  four  hundred  and  nine- 
teen or  section  four  hundred  and  twenty-three  of  this  act;  one 
dollar,  except  that  in  the  counties  of  New  York,  Kings,  Bronx, 
Queens  and  Richmond,  it  shall  be  one  dollar  and  fifty  cents;  or 
for  serving  or  executing  an  order  of  arrest,  or  any  other  mandate, 
for  the  service  or  execution  of  which  no  other  fee  is  specially 
prescribed  by  law,  except  a  subooena,  one  dollar;  except  that  in 
the  counties  of  New;  York,  Kings,  Bronx  Queens  and  Uichmotul. 
it  shall  be  four  dollars,  for  each  person  served  or  as  to  whom  it  is 
executed:  and  for  necessary  traveling  to  serve  or  execute  the  same, 
six  cents  for  each  mile  traveled,  going  and  returning;  the  travel- 
ing fees  to  be  oompnted  from  the  court  house  of  the  county;  or, 
if  there  are  two  or  more  court  houses,  from  that  nearest  to  the 
place  of  service  or  execution.  But  where  two  or  more  mandates 
}»re  delivered  to  a  sheriff,  to  be  served  upon  or  executed  against 
one  person,  at  one  time,  in  one  action  or  special  proceeding;  or 
wbere  9  mandate  is  served  upou  or  executed  against  two  or  more 
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persons,  iu  one  action  or  special  proceeding,  and  in  the  coarse  of 
one  journey:  the  sheriff  is  entitled,  in  all,  to  six  cents*  only,  for 
each  mile  traveled. 

2.  For  levying  a  warrant  of  attachment,  against  the  property 
of  a  defendant,  issued  as  prescribed  in  title  third  of  chapter 
seventh  of  this  act,  or  for  executing  a  requisition  to  replevy  one 
or  more  chattels,  one  dollar;  except  that  in  the  counties  of  New 
York,  Kings,  Bronx,  Queens  and  Richmond  it  shall  be  live  dol- 
lars; and,  also,  such  additional  compensation,  for  his  trouble  and 
expenses,  in  taking  possession  of  and  preserving  the  property,  as 
the  judge,  issuing  the  warrant,  or  in  case  of  a  replevin,  as  the 
court  or  a  judge  thereof  allows,  and  the  judge  or  court  may  make 
an  order  requiring  the  party  liable  therefor  to  pay  tiie  same  to 
the  sheriff.  For  making  and  filing  a  description  of  real  property, 
or  nn  inventory  of  personal  property  attached,  twenty-five  cents 
for  each  folio;  except  that  in  the  counties  of  New  York,  Einjcs, 
Bronx,  Queens  and  Richmond,  it  shall  be  fifty  cents  for  each 
folio;  for  each  necessary  jpopy  thereof,  twelve  cents  for  each  folio; 
except  that  in  the  counties  of  New  York,  Kings,  Bronx,  Queens 
and  Richmond,  it  shall  be  twenty  cents  for  each  folio;  to- 
l^ether  with  such  compensation  to  the  appraisers,  as  the  jadi?^ 
issuing  the  warrant  allows,  not  exceeding  two  dollars  to  eadi 
appraiser,  for  each  day  actually  employed.  F'or  advertising,  dur- 
ing the  pendency  of  the  action,  personal  property  attadied,  the 
same  fees  as  are  allowed   to  a   sheriff  for  advertising  personal 

.  property  for  sale,  by  virtue  of  an  execution.     If  the  action  is  sei- 
,'   tied,  either  before  or  after  judgment,  the  sheriff  is  entitled  to 
{x)undage,  upon  the  value  of  the  property  attached,  not  exceed- 
ing the  sum  at  which  the  settlement  is  made. 

3.  For  a  copj*,  necessarily  made  by  him,  of  a  summons  or  other 
mandate,  or  of  a  complaint,  aflSdavit,  or  other  paper  served  by 
him,  where  no  fee  therefor  is  specially  prescribed  by  law,  twelve 
cents  for  each  folio;  except  that  in  the  counties  of  New  York. 
Kings,  Bronx,  Queens  and  Richmond,  it  shall  be  twenty  cents 
for  each  folio. 

4.  For  notifying  jurors  to  attend  a  trial  term  of  a  coart  of 
record,  fifty  cents  for  each  cause  placed  upon  the  calendar  for 
trial  bv  a  jury,  to  be  paid  by  the  party  first  putting  the  cause  on 
the  calendar  for  that  term.  But  the  sheriff  is  not  entitled  to 
more  than  one  dollar  and  fifty  cents  for  calendar  fees  in  one 
action.  The  clerk  shall  not  put  a  cause  upon  the  calendar,  for 
trial  by  a  jury,  until  the  fee  specified  in  this*  subdivision,  is  paid 
to  him,  for  the  use  of  the  sheriff.  And  where  the  cause  is  ti*ied 
at  a  subsequent  term,  without  a  new  note  of  issue^  as  prescribed 
in  section  nine  hundred  and  seventy-seven  of  this  act,  the  party 
moving  the  trial  must  pay  to  the  clerk,  for  the  use  of  the  anerif, 
the  calendar  fee  or  fees  remaining  unpaid.  No  sheriff  who  re- 
ceives an  annual  salary  in  whole  or  in  part  for  his  services  sJiaD 
be  entitled  to  the  fees  provided  by  this  subdivision,  and  in  all 
counties  where  the  sheriff  receives  such  annual  salary,  the  clerk 
shall  place  all  causes  upon  the  calendar  for  trial  without  the  pay- 
ment or  collection  of  any  fee  therefor. 

5.  For  notifying  jurors  drawn  to  attend  upon  a  writ  ot  Inqniry, 
or  to  try  the  validity  of  a  claim  to  personal  property,  seited  by 
virtue  of  a  warrant  of  attachment  or  an  execution,  or  in  obedience 
to  a  precept  issued  by  commissioners  appointed  to  inquire  con- 
cerning the  fnconipetencv  of  a  person  to  manage  himself  or  hia 
affairs,  in  consequence  of  idiocy,  lunacy,  or  habitual  drunkennew, 
or  in  any  case  not  provided  for  in  the  last  preceding  subdivision 
of  this  section,  including  the  making  and  return  of  the  inqnisitioD 
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when  required,  for  each  iuror  notified,  twenty-five  cents;  except 
that  in  the  counties  of  New  York,  Kings,  Bronx.  Queens  and 
Richmond,  it  shall  be  fifty  cents  for  each  juror  notified.  For  at- 
tending a  jury  when  required,  in  such  a  case,  two  dollars;  except 
that  in  the  counties  of  New  York,  Kings,  Bronx,  Queens  and 
Richmond,  it  shall  be  five  dollars. 

6.  For  receiving  an  execution  against  property,  entering  it  in 
bi«  books,  searching  for  property,  and  postage  on  the  return, 
when  made  throush  the  postofflce,  fifty  cents;  except  that  in  the 
counties  of  New  York,  Kings,  Bronx,  Queens  and  Richmond,  it 
shall  be  one  dollar  and  fifty  cents.  If  required  by  the  sheriff, 
that  fee,  together  with  his  fee  for  returning  the  execution,  must 
be  paid,  by  the  person  in  whose  behalf  the  execution  is  issued,  at 
the  time  when  ft  is  delivered  to  the  sheriff,  who  is  not  bound  to 
execute  it  unless  the  fee  is  so  paid.  For  mileage  upon  an  execu- 
tion, for  each  mile,  going  only,  ten  cents;  to  be  computed  as  pre- 
scribed in  subdivision  first  of  this  section. 

7.  For  collecting  money  by  virtue  of  an  execution,  a  warrant 
of  attachment,  or  an  attachment  for  the  payment  of  money  in  an 
action,^  or  a  special  proceeding;  or  by  virtue  of  a  warrant  for  the 
collection  of  money,  issued  by  the  comptroller,  or  by  a  county 
treasurer*  in  any  county,  except  New  York,  Kings,  Bronx, 
Queens,  Richmond  or  Westchester,  three  per  centum  upon  the 
sum  collected,  not  exceeding  two  hundred  and  fifty  dollars,  and 
two  per  centum  upon  the  residue  of  the  sum  collected;  and  in 
either  of  the  counties  of  New  York,  Kings,  Bronx,  Queens,  and 
Richmond  five  per  centum  upon  the  first  one  thousand  dollars  col- 
lected; two  and  one-half  per  centum  on  the  next  nine  thousand 
collected;  and  one  per  centum  .on  all  sums  over  and  above  ten 
thousand  dollars,  in  the  county  of  Westchester,  two  and  one-half 
per  centum  upon  the  sum  collected  not  exceeding  two  hundred 
and  fifty  dollars,  and  one  and  one-quarter  per  centum  upon  the 
residue  of  the  sum  -collected;  and  also,  where  an  execution  is 
stayed  after  a  levy,  by  order  of  the  court  or  otherwise,  or  where 
a  levy  is  upon  a  live  animal,  or  speedily  perishable  property,  such 
additional  compensation,  for  his  trouble  and  expenses  in  taking 
care  of  and  p>'eserving  the  property,  as  the  court  or  a  judj^e 
thereof  allows.  W'here  a  settlement  is  made  after  a  levy  by  vir- 
tue of  an  execution,  the  Hheriff  is*  entitled  to  poundage  upon  the 
valne  of  the  property  levied  upon,  not  exceeding  the  sum  at  which 
the  settlement  is  made,  and  to  the  additional  compensation,  if 
any,  provided  for  in  this  subdivision. 

8;  For  advertising  real  or  personal  property  for  sale,  bj'  virtu* 
of  an  execution,  warrant  of  attachment,  or  other  warrants  speci- 
fied in  the  last  preceding  subdivision,  two  dollars,  unless  it  is 
stayed  or  settled  before  sale;  and  in  that  case,  one  dollar. 

9.  For  making  duplicate  certificates  of  the  sale  of  real  prop- 
erty, by  virtue  of  an  execution,  twenty-five  cents  for  each  folio. 
For  drawing  and  executing  a  conveyance,  upon  a  sale  of  real 

Sroperty,  two  dollars,  except  that  in  the  counties  of  New  York, 
Lings,  Bronx.  Queens  and  Richmond  it  shall  be  five  dollars  to 
be  paid  by  the  grantee.  The  sheriff  is  also  entitled  to  the 
printer's  fees,  as  prescribed  by  law,  paid  by  him  for  the  publica- 
tion, not  more  than  six  weeks,  of  a  notice  of  the  sale  of  real 
property,  and  he  may  require  the  party  directing  the  sale  to 
advance  the  printer's  foes,  in  which  case  he  must  repay  the  same 
ont  of  the  proceeds.  Where  the  notice  Is  published  more  than 
six  weeks,  or  the  sale  is  postponed,  the  expense  of  continuing  the 
publication,  or  of  publishing  the  notice  of  postponement,  must 
be  paid  by  the  person  requesting  it.  Where  two  or  more  execn- 
tionH   against   the  property   of  one  judgment   debtor  are   In  the 
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hands  of  the  sheriff,  at  the  time  when  the  property  is  first  adro^ 
tised,  the  sheriff  is  ertitled  to  printer's  fees  upon  only  one  execa- 
tlon,  and  he  must  elect  upon  which  execution  be  will  receive  the 
same. 

10.  For  returning  any  mandate,  which  h^  is  required  by  law 
to  return,  twelve  cents;  except  that  in  the  counties  of  New  York, 
Kings,  Bronx,  Queens  and  Richmond,  it  shall  be  twenty-five 
cents.  For  a  certified  copy  of  an  execution,  and  of  the  return  of 
satisfaction  thereupon,  delivered  as  prescribed  in  section  twelTe 
hundred  and  sixty-six  of  this  act,  t'wenty-five  cents;  except  that 
in  the  counties  of  New  York,  Kings,  Bronx,  Queens  and  Rich- 
mond, it  shall  be  fifty  cents. 

11.  For  posting  and  publishing  the  notice  of  sale,  selling*  and 
conveying  real  property,  in  pursuance  of  a  direction  contained  io 
a  judgment,  the  like  fees,  as  for  the  same  services  upon  the  sale 
of  real  property  by  virtue  of  an  execiition;  but  where  real  prop- 
erty is  sold  under  a  judgment  in  an  action  to  foreclose  a  mort- 
gage, the  sheriff's  entire  compensation  cannot  exceed  fifty  dollars. 

12.  For  taking  a  bond  for  the  liberties  of  the  jail,  one  dollar. 
For  taking  any  other  bond,  or  any  undertaking  which  he  is 
authorized  to  take,  fifty  cents;  except  that  in  the  counties  of  New 
Y^ork,  Kings,  Bronx,  Queens  and  Richmond,  it  shall  be  one  dol- 
lar, and  the  notary's  fees  to  any  affidavit  or  acknowledgments. 
For  a  certified  copy  of  such  a  bond  or  undertaking,  twenty-five 
cents;  except  that  in  the  counties  of  New  York,  Kings,  BronXt 
Queens  and  Richmond,  it  shall  be  fifty  cents. 

13.  For  executing  any  mandate,  requiring  him  to  put  a  penoo 
into  possession  of  real  property,  other  than  a  warrant  specified 
in  subdivision  eighteen  of  this  section,  and  removing  the  person 
in  possession,  one  dollar  and  fifty  cents,  except  that  in  the 
counties  of  New  York,  Kings,  Bronx,  Queens  and  Richmond,  it 
shall  be  five  dollars  and  the  same  travel  fees  as  upon  the  service 
of  a  summons. 

14.  For  each  person  committed  to  or  discharged  from  prison, 
in  an  action  or  a  special  proceeding,  one  dollar,  to  be  paid  by  the 
person  at  whose  instance  he  is  imprisoned.  For  attending  before 
an  officer  for  the  purpose  of  surrendering  a  prisoner,  or  receir- 
ing  into  custody  a  prisoner  surrendered,  in  exoneration  of  his 
bail,  including  all  his  services  upon  such  a  surrender  or  receipt, 
one  dollar. 

• 

15.  For  attending  a  view,  two  dollars  for  each  day,  and  for 
traveling,  going  and  returning,  eight  cents  for  each  mile. 
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16.  For  bringing  up  a  prisoner,  upon  a  writ  of  habeas  corpus 
to  inquire  into  the  cause  of  detention,  one  dollar  and  fifty  cents; 
ana  for  traveling  to  and  from  the  jail,  tweWe  cents  for  each  mile. 
For  bringing  up  a  prisoner,  upon  any  other  writ  of  habeas  corpus, 
the  same  fees;  and  for  attending  the  court  or  judge  thereupon, 
one  dollar  for  each  day.  The  sheriff  is  entitled,  in  addition  to 
the  sums  specified  in  this  subdivision,  to  hia  actual  and  necessary 
expenses. 

17.  For  any  services,  which  may  be  rendered  by  a  constable, 
other  than  those  specially  provided  for  in  this  section,  the  same 
fees  as  are  allowed  by  law  to  a  constable  for  those  services. 

18.  For  executing  a  warrant,  to  remove  any  person  from  land's, 
belonging  to  the  people  of  the  State,  or  to  Indians,  such  a  sum 
as  the  comptroller  audits,  and  certifies  to  be  a  reasonable  com- 
pensation. 

19.  For  giving  notice  of  any  general  or  special  election,  to  all 
the  officers,  to  whom  be  is  required  by  law  to  give  such  a  notice, 
one  dollar  for  each  town  or  ward,  in  addition  to  the  expense  of 
publishing  the  notices,  as  required  by  law;  payable  from  the 
county  treasury. 

20.  For  notifying  constables  to  attend  a  court,  fifty  cents  for 
each  constable  notified. 

21.  For  attending  a  term  of  a  court,  which  he  is  required  by 
law  to  attend,  for  each  day,  thr^e  dollars. 

22.  In  the  county  of  New  York  where  a  levy  has  been  made 
under  a  warrant  of  attachment  and  the  warrant  of  attachment 
la  vacated  or  set  aside  by  order  of  the  court,  the  sheriff  is  entitled 
to  poundage  upon  the  value  of  the  property  attached  not  exceed- 
ing the  amount  specified  in  the  warrant,  and  such  additional 
compensation  for  his  trouble  and  expense  in  taking  possession 
and  preserving  the  property  as  the  judge  issuing  the  warrant 
allows,  and  the  judge  or  court  may  make  an  order  requiring  the 
party  at  whose  instance  the  attachment  is  issued  to  pay  the  same 
to  the  sheriff;  and  in  such  county  when  said  attachment  has  been 
otherwise  discharged  by  order  of  the  court,  he  shall  be  entitled  to 
the  poundage  aforesaid  and  to  retain  the  property  levied'  upon 
antil  his  fees  and  poundage  are  paid  by  the  party  at  whose 
instance  the  attachment  is  discharged. 

23.  In  the  county  of  New  York  where  an  execution  has  been 
vacated  or  set  aside,  the  sheriff  is  entitled  to  poundage  upon  the 
valae  of  the  property  levied  upon  not  exceeding  the  amount  speci- 
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tied  in  the  execution,  and  the  jadge  or  court  may  make  an  order 
requiring  the  party  liable  therefor  to  pay  the  same  to  the  sheriff. 

U  1871.  ch.  416  (»  Edm.  87).  |  1.  am'd;  L.  18S0,  ch.  225,  f  1  (3  Mm. 
606);  L.  1872,  ch.  26;  2  R.  S.  644,  f  38.  and  subeequeiit  sectiona.  Am'd 
by  L.  1884,  ch.  462;  L.  1894.  ch.  407;  L.  190^7.  ch.  253;  U  1915.  ch.  S6S: 
L.   1917.   ch.   266,   In  effect  Apr.   27,    1917. 

{  8808.  The  Immt  aectloii  qiiallll«d. 

The  last  section,  except  the  limitation  of  amount  contained  in 
Rubdivision  eleventh  thereof,  does  not  affect  any  special  statutory 
proTision,  remaining  unrepealed  after  this  title  takes  effect, 
relating  to  the  fees  and  expenses  of  the  sheriff  of  the  city  and 
county  of  New  York,  or  the  sheriff  of  the  county  of  Kings. 

L.  1869,  ch.  669,  |  2;  L.  1873,  ch.  166.  f  2;  L.  1874.  ch.  192.  and  U 
1876.  ch.  439.  I  2. 

i  8809.  Id.f  how  collected. 

The  fees  of  a  sheriff,  upon  an  execution  against  property, 
other  than  those  with  respect  to  which  it  is  specially  prescribed 
by  statute,  either  that  they  must  be  paid  by  a  particular  person, 
or  that  they  may  be  included  in  the  costs  of  the  party  in  whose 
favor  the  execution  is  issued,  must  be  collected  by  virtue  of  the 
execution,  in  the  same  manner  as  the  sum  therein  directed  to 
be  collected. 

2  R.  S.  644,   1  38. 

i  8310.  Coroner's  fees. 

A  coroner  is  entitled  for  the  services  specified  in  this  sectiOD, 
to  the  following  fees: 

1.  For  performing  any  duty  of  a  sheriff,  in  an  action  or  a 
special  proceeding,  in  which  the  sheriff  is,  for  any  cause,  die- 
qualified,  the  same  fees  to  which  a  sheriff  is  entitled  for  the 
same  services. 

2.  For  confining  a  sheriff  in  a  house,  by  virtue  of  a  mandate, 
and  maintaining  him  while  there,  two  dollars  for  each  day,  to 
b^  paid  by  the  sheriff,  before  he  is  entitled  to  be  discharged. 

2  R.  S.  647.   S  39  (2  Edm.  666) :  L.  1873,  ch.  833. 

i  8311.  [Am'd,  1806,  1916,  1916.]      Stemovraivbier**  fecth 

Except  where  otherwise  agreed,  or  when  special  provision  i» 
otherwise  made  by  statute,  a  stenographer  is  entitled,  for  a  copy 
fully  written  out  from  his  stenographic  notes  of  the  tesdmony. 
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or  any  other  proceeding,  taken  in  an  action,  or  a  special  proceed- 
ing in  a  court  of  record,  or  before  a  judge  or  justice  thereof,  and 
furnished,  upon  request,  to  a  party,  or  his  attorney,  to  the  fol- 
lowing fees  for  each  folio:  In  a  trial  term  of  the  supreme  court, 
or  at  a  special  term  of  the  supreme  court  in  the  third,  fourth, 
fifth,  sixth,  seventh  or  eighth  judicial  districts,  six  cents:  in  any 
other  court  or  courts,  ten  cents;  and  for  the  cop^"  of  the  testimony 
required  to  be  made  in  any  proceeding  for  the  record  of  the 
surrogate's  court  of  the  counties  of  New  York,  Bronx,  Kings 
and  Erie,  ten  cents;  and  the  surrogate  may  order  that  the  fees 
for  such  record  copy  be  paid  out  of  the  estate  to  which  the 
proceeding   relates. 

Am'd  by  U  1885,  ch.  M6;  U  1915,  eta.  198;  L.  1916,  ch.  100.  In  effect 
Sept.  1,   1916. 

i  8812.  [Am*d,  1881,  1880,  1886,  188D,  1908,  1004,  IfNIS,  1900, 
1009,  1913,  1917.]  Compenaatlon  of  deputy  aherlffa  and 
constables  attendlus  eonrts. 

A  constable  or  a  deputy  sheriff  is  entitled,  for  attending  a 
sitting  of  a  court  of  record,  pursuant  to  a  notice  from  the  sheriff, 
to  a  fee  for  each  day's  actual  attendance,  in  any  county  in  the 
state,  to  be  fixed  by  the  board  of  supervisors  thereof,  and  mileage 
as  allowed  by  law  to  trial  jurors  in  courts  of  record;  and  in  any 
county  where  the  court  or  grand  jury  holds  evening  or  night 
sessions,  the  board  of  supervisors  may  provide  for  additional 
compensation  to  be  allowed  to  each  constable  or  deputy  sheriff 
for  each  evening  or  night  scission  actually  attended  by  him.  Such 
fees  must  be  paid  by  the  county  treasurer,  upon  the  production  of 
the  certificate  of  the  clerk,  stating  the  number  of  days  and  even- 
ings that  the  constable  or  deputy  sheriff  attended.  If  a  constable 
or  deputy  sheriff  attending  a  sitting  of  a  court  of  record  pursuant 
to  a  notice  from  the  sheriff  is  unable  to  reach  his  home  upon  the 
day  he  is  excused  from  attendance,  he  shall  be  entitled  to  com- 
pensation for  an  additional  day,  and  the  clerk  shall  certify  accord- 
ingly upon  satisfactory  proof  of  such  fact  by  affidavit.  But  the 
provisions  of  this  section  shall  not  be  applicable  to  the  counties 
of  Kings,  New  York  and  Erie.  All  other  acts  .or  sections  of 
acts  conflicting  herewith  are  hereby  repealed. 

2  R.  8.  647.  f  40  (2  Edm.  666);  L.  I860,  cl|.  427;  L.  1864,  ch.  371: 
am'd  by  L.  1881,  ch.  122,  L.  1889,  ch.  48;  L.  1896,  ch.  420;  L.  1899.  ch. 
529:  U  1908,  Ob.  487;  U  1904.  ch.  162;  L.  1905.  ch.  304;  L.  1006,  ch. 
117;  L.  1900,  cb.  174;  L.  1918.  ch.  257;  L.  1917,  ch.  158,  in  effect  Sept. 
1.   1917. 
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S  8818.  Fees  of  trial  Jorora. 

A  trial  juror,  in  an  action  or  a  special  proceeding,  in  a  court 
of  record,  is  entitled,  except  as  otherwise  specially  prescribed 
by  statute  in  a  particular  court,  or  a  particular  county,  to  the 
following  fees:  twenty-five  cents  for  each  cause  in  which  he  is 
empanelled,  to  be  paid  by  the  party  noticing  the  cause  for  trial: 
or,  if  it  is  noticed  by  more  than  one  party,  by  the  party  whom 
the  court  directs  to  pay  it. 

2  R.   S.   643,   f  37    (2   Edm.  662). 

fi  8814.  [Am'd,  1897,  1808,  1809,  1900,  1908,  1904,  1906, 
10O7,  1018,  1917,  1918.]  Soperrlaors  may  make  allowaace 
to  grand  and  trial  Jurora. 

1.  In  the  counties  within  the  city  of  New  York  the  board  ol 
aldermen,  and  in  any  other  county  the  board  of  supervisors,  maj 
direct  that  a  sum,  not  exceeding  four  dollars  in  addition  to  the 
fees  prescribed  in  the  last  section,  or  in  any  other  statutory  pro- 
vision, be  allowed  to  each  grand  juror,  and  each  trial  juror  for 
each  day's  attendance  at  a  term  of  a  court  of  record,  of  civil  or 
criminal  jurisdiction,  held  within  their  county,  and  in  any  county 
wherein  a  court  holds  evening  or  night  sessions,  or  in  any  coonty 
in  which  the  grand  jury  holds  evening  or  night  sessions,  the  board 
of  supervisors  may  direct  that  a  sum,  not  exceeding  one  dollar 
and  fifty  cents  in  addition  to  the  fees  prescribed  in  this  section  or 
the  last  section,  or  in  any  other  statutory  provision,  be  allowed  to 
each  grand  juror  and  to  each  trial  juror  for  each  evening  or 
night's  attendance  at  a  term  of  a  court  of  record  of  civil  or 
criminal  jurisdiction  held  within  their  county.  If  a  different  rate 
is  not  otherwise  established  as  herein  provided,  each  juror  is 
entitled  to  five  cents  for  each  mile  necessarily  traveled  by  him  in 
going  to  and  returning  from  the  term;  but  such  board  of  alde^ 
men  or  board  of  supervisors  may  establish  a  lower  rate. 

2.  A  juror  is  entitled  to  mileage  for  actual  travel  once  in  each 
calendar  week  •during  the  term,  except  that  in  the  counties  of 
Queens,  Rockland  and  Orange,  grand  and  trial  jurors  may  be  paid 
four  cents  a  mile  for  each  mile  necessarily  traveled  in  going  to  and 
returning  for  each  day  of  actual  travel  during  the  term  in  lien 
of  any  other  mileage.     The  sum  so  established  or  allowed  mart 
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be  paid  by  the  county  trea  surer  upon  the  certificate  of  ^he  clerk 
of  the  court,  stating,  the  number  of  days  that  the  juror  actually 
attended,  and  the  number  of  miles  traveled  by  him  in  order  to 
attend.  If  a  juror  in  attendance  at  a  term  of  a  court  of  record 
cannot  reach  his  home  upon  the  day  he  is  excused  from  attend- 
ance, he  shall  be  entitled  to  compensation  for  an  additional  day, 
and  the  clerk  shall  certify  accordingly  upon  satisfactory  proof 
of  such  fact. by  affidavit.  The  amount  so  paid  must  be  raised 
in  the  same  manner  as  other  county  charges  are  raised. 

2  B.  S.  043,  I  37,  am'd,  L.  l80C,  ch.  307  (6  Edin.  716).  Am'd  by  L.  1807, 
cb.  23:  L.  1898.  cU.  393;  L.  1899,  oh.  439;  L.  1900,  ch.  58G;  L.  1903,  ch. 
247:  L.  1904.  ch.  161;  L.  1906.  ch».  77,  334;  L.  1907.  ch.  148:  L.  1918, 
ch-  257;  L.  1917,  ch.  Mi;   L.  1018,  ch.  038.  lu  effect  May  13,  1918. 

f  8816.  Id* I  extra  pay  apon  protracted  trlala* 

Where  the  trial^  by  a  jury,  of  an  issue  of  fact,  in  either  a  ciTil 
or  a  criminal  action  or  special  proceeding,  in  a  court  of  record, 
occupies  more  than  thirty  days,  the  court,  by  an  order  entered  in. 
the  minutes,  may  fix  and  allow,  to  each  juror,  such  an  extra  com- 
I>en8ation  as  it  deems  reasonable,  for  his  seryices  thereupon;  the 
amount  of  which  compensation,  together  with  the  expenses, 
actually  and  necessarily  incurred,  for  food  for  the  jurors  during 
the  trial,  is  a  county  charge. 

L.    1875,  ch.  835.  am'd. 

f   3316.  Jaror'a  fees  In  special  proceedtngrs* 

A  trial  juror,  sworn  in  a  special  proceeding,  before  a  judge  of 
a  court  of  record;  or  upon  a  writ  of  inquiry;  or  upon  a  trial,  be- 
fore a  sheriff,  of  a  claim  to  personal  property,  seised  by  virtue  of 
a  warrant  of  attachment  or  an  execution;  is  entitled  to  twenty- 
five  cents,  to  be  paid  by  the  person  at  whose  instance  the  jury 
is  empanelled. 

2  B.  8.  643.  part  of  i  87^ 

i  8S17.  (Am'd,  1900,  1914.]   Fees  of  prlnten. 

Ehcceptas  otherwise  specially  prescribed  by  law,  the  proprietor 
of  a  newspaper  is  entitled,  for  publishing  summons,  notice,  order, 
citation  or  other  advertisement,  required  by  law  to  be  puolished, 
other  than  the  session  laws,  for  each  folio,  to  seventy-five  cents 
for  the  first  insertion,  and  nfty  cents  for  each  subsequent  inser- 
tion. In  counties  containing  w^hoUv  or  partially  cities  of  the  first 
class,  except  in  the  city  of  New  York,  the  proprietor  of  a  news- 
paper is  entitled  for  publishing  such  notices,  matters  and  adver- 
tiaements  aforesaid,  other  than  the  session  laws,  for  each  folio, 
to  one  dollar  for  tne  first  insertion,  and  seventy-five  cents  for 
each  subsequent  insertion.  And  in  the  city  of  New  York  to 
twelve  cents  per  agate  line  of  thirty  ems  for  each  insertion.  If 
such  notices,  matters  and  advertisements  aforesaid,  other  than 
the  session  laws,  are  printed  in  type  other  than  agate,  the  pro- 
prietor of  a  newspaper  shall  be  entitled  to  the  number  of  hues 
such  notices,  matters  and ,  advertiHements  would  occupy  set  in 
asate  thirty  ems  to  the  line.  The  compensation  for  publishing 
the  session  laws  must  be  fixed  by  the  board  of  supervisors  at 
not  aiore  than  fifty  cents  for  each  folio. 

L..  1859.  ch.  252  (4  Bdm.  7001:  L.  1869,  ch.  831  (7  B4m.  482);  L.  1874, 
ch.  416  (9  Edm.  908),  ttm'd  by  L.  1900.  cb.  407,  and  U  1014,  ch.  185,  la 
tfeet   Sept.  1.  1014. 
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f  8318.  l¥itncMes'  fe«s  venerallr* 

A  witness  in  an  action  or  a  special  proceeding,  attending  be- 
fore a  court  of  record,  or  a  judge  thereof,  is  entitled,  except 
where  another  fee  is  specially  prescribed  by  law,  to  fifty  cents 
for  each  day's  attendance;  and  if  he  resides  more  than  three 
miles  from  the  place  of  attendance,  to  efgbt  cents  for  each  mile, 
going  to  the  place  of  attendance. 
L.   1840,  cb.  386,   I  8   (4  Bdm.  689). 

i  8818.  Id.  I  on  depoaltion  to  he  naed  In  another  State. 

A  witness,  attending  before  a  commissioner  or  an  officei. 
authorised  to  take  his  deposition  to  be  used  without  the  state,  in 
a  case  other  than  one  specified  in  section  3327  of  this  act  is 
entitled  to  two  dollars  for  each  day's  actual  attendance  and  to 
eight  cents  for  each  mile,  going  to  the  place  of  attendance* 
2  R.  8.  398,  i  81.  am'd;  U  1867,  ch.  68,  I  2  (7  Bdm.  58). 

i  8890.  (Am'd,  1892,  1899,  1908,  1904,  1909,  1918.]  Re- 
ceiver'a  commlesioni  coat  of  bonds  i  trostees'  eomBls- 
Miona. 

A  receiver,  except  as  otherwise  specially  prescribed  by  statate, 
is  entitled,  in  addition  to  his  necessary  expenses,  to  such  commis- 
sions, not  exceeding  five  per  centum  upon  the  sums  received  and 
disbursed  by  him,  as-  the  court  by  which,  or  the  judge  by  whom, 
he  is  appointed  allows.  But  if  m  any  case  the  commissions  of 
a  temporary  or  permanent  receiver,  so  computed,  shall  not 
amount  to  one  nundred  dollars,  said  court  or  judge  may,  in  itt 
or  his  discretion,  allow  said  receiver  such  a  sum,  not  exceeding 
one  hundred  dollars,  for  his  commissions  as  shall  be  commensurate 
with  the  services  rendered  by  said  receiver.  Any  receiyer, 
assignee,  guardian,  trustee,  committee,  executor,  administrator  or 
person  appointed  under  section  one  hundred  and  eleven  of  the  real 
property  law  or  under  section  twenty  of  the  personal  property 
law  required  by  law  to  give  a  bond  as  such  may  include  aa  a 
part  of  his  necessary  expenses,  such  reasouak>le  sum,  not  exceed* 
in^  one  per  centum  per  annum  upon  the  amount  of  such  bond 
paid  his  surety  thereon,  as  such  court  or  judge  allows.  Except 
as  otherwise  prescribed  in  regard  to  a  testamentary  trustee,  a 
trustee  of  an  expressed  trust  is  entitled,  and  two  or  more  trustee! 
of  such  a  trust  are  entitled^  to  be  apportioned  between  or  among 
them  according  to  the  services  rendered  by  them  respectively,  ai 
compensation  for  services  as  such^  over  and  above  expenses,  to 
(commissions  as  follows:  For  receiving  and  paying  out  all  soms 
of  principal  not  exceeding  one  thousand  dollars,  at  the  rate  of 
five  per  centum.  For  receiving  and  paying  out  any  additional 
sums  of  principal  not  exceeding  ten  thousand  dollars,  at  the  rate 
of  two  and  one>half  per  centum.  For  receiving  and  paying  out 
all  sums  of  principal  above  eleven  thousand  dollars,  at  the  rate 
of  one  per  centum.  And  for  receiving  and  paying  out  income  in 
each  year,  at  the  like  rates.  In  all  cases  a  just  and  reasonable 
allowance  must  be  made  for  the  necessary  expenses  actually  paid 
by  su(*h  trustee  or  trustees.  If  the  value  of  the  principal  of  the 
trust  estate  or  fund  equals  or  exceeds  one  hundred  thousand  dol- 
lars, each  such  trustee  is  entitled  to  the  full  commission  on 
principal,  and  on  income  for  each  year,  to  which  a  sole  trustee 
is  entitled,  unless  the  trustees  are  more  than  three,  in  which  caae 
three  full  commissions  at  the  rate  aforesaid  must  be  apportioned 
between  or  among  them  according  to  the  services  rendered  by 
them  respectively.  If  the  Instrunient  creating  the  trust  proTides 
specific  compensation  for  the  pervices  of  the  trustee  or  trustees, 
no  other  compensation  for  such  services  shall  be  allowed  unless 
the  trustee  or  trustees  shall,  before  receiving  any  compensation 
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for  such  services,  by  a  written  iDstrument  duly  acknowledged, 
renounce  such  specific  compensation. 

Am'd  bj  L.   1802.  ch.   466;   L.   1890.   cb.  94;   L.   1902.  cb.   404;   L.   1904. 
ch.  765;  L.   1909,  cb.  65.  f  3 :  L.   1915,  cb.  631.  in  effect  May  14.  1915. 
See  note  87  of  notes  of  Board  of  Statutory  Consolidation  at  end  of  code. 

f  8321.  Fees    of    eoonty    treaanrer    and    chamberlain     of 
Ife-vr  Yorlc. 

A  county  treasurer,  or,  in  the  city  and  county  of  New  Yorlt, 
the  chamberlain,  is  entitled,  for  the  services  specified  in  this 
section,  to  the  following  fees: 

For  receiving  money  paid  into  court,  one-half  of  one  per 
centum  upon  the  sum  so  received. 

For  paying  out  the  same,  one-half  of  one  per  centum,  upon  the 
sum  so  paid  out. 

For  investing  money,  pursuant  to  the  direction  of  a  court,  one- 
half  of  one  per  centum  upon  the  sum  invested,  not  exceeding  two 
hundred  dollars,  and  one  quarter  of  one  per  centum  upon  the 
excess,  over  two  hundred  dollars. 

For  receiving  the  interest  upon  an  investment,  and  paying  the 
same  to  the  person  entitled  thereto,  one-half  of  one  per  centum 
npon  the  interest  so  received  and  paid. 

2  R.  8.  639.  i  30  (2  Bdm.  661).  and  L.  1849.  cb.  357  (4  Edm.  597). 

I  8322.   [Am'd,  1904,  1810.]    Fees  of  a  Jnatlce  of  the  peaee. 

A  justice  of  the  peace  is  entitled,  for  the  services  specified  in 
this  section,  to  the  following  fees: 

1.  In  an  action  brought  before  a  justice  of  the  peace: 

For  a  summons,  twenty-five  cents. 

For  an  order  or  arrest,  twenty-five  cents. 

For  a  warrant  of  attachment,  twenty -five  cents. 

For  a  requisition  in  an  action  for  a  chattel,  twenty-five  cents. 

For  a  subpoena,  including  all  the  names  inserted  therein, 
twenty-five  cents. 

For  the  acknowledgment  of  a  power  of  attorney,  twenty-five 
cents. 

For  takin^r  an  affidavit,  or  administering  an  oath,  ten  cents. 

For  drawmg  an  affidavit,  application,  or  notice,  required  by 
statute,  five  cents  for  each  folio. 

For  drawing  a  bond  or  an  undertaking,  twenty-five  cents. 

For  hearing  an  application  for  a  commission  to  examine  one 
or  more  witnesses,  nity  cents. 

For  an  order  for  such  commission,  and  attending,  settling,  and 
certifying  interrogatories,  fifty  cents. 

For  hearing  an  application  to  discharge  a  defendant  from  ar- 
rest, or  to  vacate  or  modify  a  warrant  of  attachment,  or  increase 
the  plaintifTs  security  thereupon,  fifty  cents. 

For  an  adjournment,  except  where  it  is  made  by  the  justice 
upon  his  own  motion,  twenty-five  cents. 

For  a  venire,  twenty-five  cents. 

For  empanelling  and  swearing  a  jury,  twenty-five  cents. 

F'or  hearing  the  plaintifiTs  evidence,  where  the  defendant  does 
not    appear,   twenty-five  cents. 

For  the  trial  •  of  a  demurrer,  twenty-five  cents. 

For  the  trial  of  an  issue  of  fact,  where  the  defendant  appears, 
one  dollar  and  fifty  ceiils  for  each  day  actually  spent  in  the  trial. 

For  receiving  and  entering  the  verdict  of  a  jury,  twenty-five 
cents. 

For  entering  judgment,  twenty-five  cents. 

For  filing  each  paper  required  by  statute  to  be  filed,  five  cents. 

For  a  transcript  of  a  judgment,  twenty-five  cents. 

For  a  copy  of  any  paper  for  which  a  fee  is  not  expressly  pre- 
scribed by  law,  six  cents  for  each  folio. 
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For  an  eicecution  or  the  renewal  of  an  execntion.  twenty-five 
cents. 

For  making  a  return  upon  an  appeal  from  a  judgment,  turo 
dollars. 

For  an  order  directing  an  action  or  a  special  proceeding  to  be 
continued  before  another  justice,  twenty-five  cents. 

For  services  when  associated  with  another  justice,  in  any  case 
where  a  fee  therefor  is  not  expressly  prescribed  by  law,  for  each 
day  actually  spent,  two  dollars. 

2.  In  a  special  proceeding,  or  an  action  not  brought  before  t 
justice  of  the  peace: 

For  a  warranty  in  a  case  where  a  fee  therefor  is  not  express].? 
prescribed  by  law,  twenty-five  cent's. 

For  a  warrant  for  the  apprehension  of  a  person  charged  with 
being  the  father  of  a  bastard,  fifty  cents;  for  indorsing  a  war 
rant,  issued  from  another  county,  twenty-five  cents. 

For  services  when  associated  with  another  justice,  in  any  case 
where  a  fee  therefor  is  not  expressly  prescribed  by  law,  for  each 
day  actually  spent,  two  dollars. 

For  a  precept  or  other  mandate,  whereby  a  special  proceediof 
is  commenced,  in  a  case  where  a  fee  therefor  is  not  speeiaUy 
prescribed  by  law,  twenty-five  cents. 

For  a  view  of  real  property,  in  a  case  where  it  is  required  by 
law,  fifty  centii. 

For  a  warrant  of  attachment  to  arrest  a  delinquent  juror  or 
witness,  twenty-five  cents. 

For  drawing,  signing,  and  depositing  with  the  clerk,  a  minate 
or  record  of  conviction  of  such  juror  or  witness,  or  of  any  pe^ 
son  for  contempt  in  any  case  where  a  fee  therefor  is  not  specially 
prescribed  by  law,  fifty  cents. 

For  an  execution  upon  such  a  conviction  before  him,  twenty- 
five  cents. 

For  drawing,  copying,  and  certifying  a  bond,  an  undertaking, 
a  recognizance  or  other  written  security,  and  filing  the  same 
with  the  county  clerk,  or  other  officer  with  whom  it  must  be 
filed,  twenty-five  cents. 

For  a  warrant  of  commitment  for  any  cause,  twenty-five  cents. 

For  a  subpoena,  including  all  the  names  inserted  therein, 
twenty-five  cents. 

For  a  precept  to  notify  a  jury,  fifty  cents. 

For  empanelling  and  swearing  a  jury,  twenty-five  cents;  ex- 
cept, in  proceedings  to  alter  or  lay  out  a  highway,  in  which  case 
he  is  entitled  to  two  dollars. 

For  hearing  the  matter,  concerning  which  a  jury  is  called, 
seventy-five  cents  for  each  day  actually  spent. 

For  receiving  and  entering  the  verdict  of  the  jury,  and  the 
orde;",  if  any,  thereupon,  twenty-five  cents. 

For  any  service  for  which  a  fee  is  not  expressly  allowed  by 
this  subdivision,  and  for  which,  if  rendered  in  an  action  before 
a  justice,  a  fee  is  allowed  by  the  first  subdivision  of  this  section, 
the  fee  allowed  in  such  an  action  for  tho  same  service. 

For  taking  the  deposition  of  a  witness,  upon  an  order  made, 
or  commission  issued,  by  a  court  of  record  of  the  state,  or  a 
(H)urt  in  another  state  or  a  territory,  or  a  foreign  country,  ten 
cents  for  each  folio. 

For  making  the  necessary  return  and  certificate  thereto,  fiftj 
cents. 
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For  taking  an  affidavit  or  admiiustering  an  oath,  ten  cents. 

2  R.  S.  204.  f  228  (2  Edm.  272),  am'd.  and  2  R.  S.  637.  I  29  (2  Bdm. 
SoS),  am'd;  L.  1904,  ch.  282,  and  L.  1910,  cb.  324.     In  effect  Sept.  1.  1910. 

S  8328.    (Am'd,  1890.]     Constable's  fees. 

A  coustabh-  is  entitled,  for  the  services  specified  in  this  section, 
to  the  fo]lowin|:  fees: 

1.  In  an  action  brought  before  a  justice  of  the  peace,  or  in  a 
joatice's  court  of  a  city. 

For  serving  a  summons,  twenty-five  cents. 

For  serving  a  summons  and  executing  an  order  of  arrest,  one 
dollar. 

For  serving  a  summons  and  levying  a  warrant  of  attachment, 
uue  dollar. 

For  serving  a  summons  and  affidavit,  and  executing  a  requisi- 
tion, in  an  action  for  a  chattel,  one  dollar. 

For  serving  an  order,  directing  the  action  to  be  continued  before 
a  justice,  other  than  the  one  before  whom  it  is  pending,  and  for 
attending  before  tlie  latter,  fifty  cents,  and  fifty  cents  in  addition 
if  he  so  attends  with  a  person  in  his  custody. 

For  collecting  money  by  virtue  of  an  execution,  for  every  dollar 
collected,  to  the  amount  of  fifty  dollars,  five  cents;  for  everv  dol- 
lar collected  over  fifty  dollars,  two  and  one-half  cents.  Where 
a  judgment  or  an  execution  is  settled  after  a  levy^,  the  constable 
is  entitled  to  poundage  upon  the  sum  at  which  the  settlement  is 
made,  not  exceeding  the  value  of  the  property  levied  upon. 

For  each  mile  necessarily  traveled,  going  and  returning,  to 
serve  a  summons  or  to  serve  or  execute  any  other  mandate,  ex- 
cept a  venire,  the  distance  to  be  computed  from  the  place  of 
abode  of  the  person  served,  or  the  place  where  it  is  served,  to 
the  place  where  it  is  returnable,  ten  cents;  but  where  two  or 
more  mandates  in  one  action  are  served  or  executed  upon  one 
journey,  or  where  a  mandate  is  served  upon  or  executed  against 
two  or  more  persons  in  one  action,  he  is  entitled,  in  all,  to  only 
ten  cents  for  each  mile  necessarily  traveled. 

For  notifying  the  plaintiff  of  the  execution  of  an  order  of 
arrest,  twenty-five  cents;  and  for  going  to  the  plaintiff's  residence, 
or,  if  he  is  found  elsewhere,  to  the  place  where  he  is  found,  to 
serve  such  a  notice,  for  each  mile  travelled,  going  and  returning, 
ten  cents. 

^  For  subpoenaing  each  witness,  not  exceeding  four,  twenty-five 
cents. 

For  notifying  the  Jurors  to  attend  a  trial,  one  dollar  and  fifty 
cents. 

For  taking  charge  of  a  Jury  during  their  deliberations^  fifty 
cents. 

Where  witnesses,  not  exceeding  four,  are  subpoenaed  by  any 
person  other  than  a  constable,  the  fee  therefor  is  ten  cents  each. 
(Snbd.  am'd  by  L.  1800.  ch.  21.) 

2.  In  a  special  proceeding. 

For  notifying  jurors  to  attend  to  assess  damages,  in  proceedings 
relating  to  highways,  two  dollars. 

For  notifying  jurors  to  attend  in  any  other  case,  unless  a  fee 
therefor  is  specially  prescribed  by  law,  for  each  person  notified, 
ten  cents:  and  for  each  mile  actually  and  necessarily  travelled, 
going  from  and  returning  to  his  place  of  residence,  ten  cents. 

For  serving  a  precept  or  other  mandate,  by  which  the  special 
proceeding  is  commenced,  twenty-five  cents. 
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For  serving  a  warrant,  in  any  case  where  a  fee  therefor  i«  not 
specially  prescribed  by  law.  fifty  cents. 

For  serving  an  order,  directing  the  special  proceeding  to  be 
continued  before  a  justice  other  than  the  one  before  whom  it  is 
pending,  and  for  attending  before  the  latter,  fifty  cents,  and  fifty 
cents  in  addition  if  he  so  attends  with  a  person  in  his  cnstody. 

l-'or  arresting  a^d  committing  any  person,  pursuant  to  process, 
one  dollar. 

For  subpoenaing  each  witness,  not  exceeding  four,  twenty-fire 
cents. 

For  each  mile  necessarily  travelled,  going  and  retuminjT.  to 
serve  or  execute  a  mandate,  the  distance  to  be  computed  from 
the  place  where  it  is  served  or  executed,  to  the  place  where  it  is 
returnable,  unless  a  different  rate  of  travel  fees  upon  the  service 
or  execution  thereof  is  specially  prescribed  by  statute,  ten  cects. 
Where  two  or  more  mandates  are  served  or  executed  in  one 
special  proceeding,  the  limitation  upon  the  amount  of  travel  fees 
specified  in  the  last  preceding  subdivision  applies. 

2  R.  S.  265.  I  228  (2  Edm.  273),  am'd;  also.  |  228,  R.  S. ;  L.  186«.  ck 
692,  f  7  (6  Edm.  806);  L.  1869,  ch.  820,  i  1  (7  Edm.  480);  L.  1875, 
cb.   334,    i    1, 

1  3324.  Id.  I  alBdavlt  upon  elalm  for  travel  fee«. 

A  C(m8table,  who  charges  any  travelling  fees,  must  show  by 
affidavit,  that  the  travel  was  necessary,  to  perform  the  serrice 
with  respect  to  which  it  is  charged;  that  no  more  miles  are 
charged  for,  than  were  actually  and  in  good  faith  travelled  for 
that  purpose;  that  he  had,  at  the  time,  no  other  official  or  private 
business  upon  the  route  so  travelled;  and  that  the  travelling  few 
are  charged  upon  one  mandate  only,  which  must  be  attached  to 
or  described  in  the  affidavit.  The  justice  taxing  the  fees  must 
be  satisfied  that  the  miles  charged  for  were  actually  and  neceF 
sarily  travelled,  as  stated  in  the  affidavit. 

U   18G9,   ch.   820.   I  2    (7  Edm.   480). 

{  8325.  Jnatlce'fi  court,  fees  upon  a  commlaaloa. 

A  party  recovering  costs  in  an  action  before  a  justice  of  the 
peace,  in  whose  behalf  a  commission  has  been  issued,  and  who 
introduces  in  evidence  a  deposition  taken  thereunder,  is  entitled 
to  recover  his  actual  disbursements  thereupon,  not  exceeding  the 
following  sums:  commissioners'  fees  for  taking  and  returai^ 
testimony,  one  dollar;  each  subpoena  issued,  or  oath  admims' 
tered,  by  the  commissioner,  six  cents;  expense  of  serving  rtch 
subpoena,  twent.v-five  cents;  each  witness's  fees  for  each  days 
attendance  before  the  commissioner,  twenty-five  cents;  P<wtage 
for  sending  and  returning  the  commission  and  papers  annexed 
thereto,  one  dollar. 

L.   1841.  rh.   138,   f  3   (4  Edm.  546). 

f  3326.  Id.  I  Jarom'   fees. 

Except  as  otherwise  specially  prescribed  by  law,  a  person,  noti- 
fied to  attend  as  a  juror,  is  entitled  to  twenty-five  cents  for  at- 
tending and  serving  upon  the  trial  of  an  action  or  the  hearing  of 
a  special  proceeding,  before  a  justice  of  the  peace;  and  to  ten 
cents  for  attending  to  serve,  where  he  is  not  sworn,  ^^^ 

2  R.   S.  265.   f  228   (2  Edm.  273:  ;  U   1866»  ch.  692,   f  9   (6  Bdm.  806). 

I  3327.  Id. I   wltnei««e«*  fees. 

A  witness  is  entitled  to  twenty-five  cents  for  each  day's  actual 
attendance,   before  a  justice  of  the  peace,   in  an   action  or  • 
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special  proceeding,  or  before  a  commissioner  appolated  by  a  jus- 
tice of  the  peace,  or  before  a  justice  of  the  peace  taking  a  de- 
position to  be  used  in  a  court,  not  of  record^  of  another  State, 
or  a  territory  of  the  United  States. 

Part  of  i  228,  R.  8.,  and  i  10  of  act  of  1866. 

i  8828.  Id.  I   fees   to  be   paid   before   ■crrlces    rendered. 

A  justice  of  the  peace,  or  a  constable,  juror,  or  witness,  before 
a  justice  of  the  peace,  is  not  obliged  to  render  any  service  speci- 
fied in  this  title,  without  the  previous  payment  or  tender  of  his 
fee  therefor. 

2  B.  S.  650,  part  of  I  6  (2  Edm.  670). 

f  8829.  Id.f  by  wbona  fees  to  be  paid. 

In  an  action  before  a  justice  of  the  peace,  if  any  services  are 
rendered  for  a  party,  and  he  neglects  to  pav  the  fees  allowed 
therefor  by  law,  the  other  party  may  pav  those  fees,  and  the 
amount  thereof  must  be  taxed  as  part  of  his  costs,  if  he  recovers 
costs. 

f  8880.  Certain  special  pro'vislons  excepted^  from  tbls 
title. 

The  allowance  of  a  fee,  by  this  title,  does  not  apply  to  a  case, 
'where  special  provision  is  otherwise  made  by  statute  for  com- 
pensation for  a  particular  service. 

f  8881.  ProTislon  as  to  cbanflre  In  fees. 

Where  an  officer  has,  when  this  title  takes  effect,  commenced 
the  performance  of  a  service,  for  which  a  fee  is  allowed  by  the 
statutes  heretofore  in  force,  he  is  entitled  to  the  fee  so  allowed, 
for  the  completion  of  that  service,  and  he  is  not  entitled  to  the 
fee  for  the  same,  or  a  corresponding  service,  allowed  by  this  title. 

f  8881a.  [Added,  1900.1  Presentation  of  claims  hy  Jnrors 
and   disposition  of  nnclaimed  fees. 

All  jurors  including  those  in  a  criminal  action  or  special  pro- 
ceeding in  a  court  or  before  an  officer  duly  summoned  and  who 
served  as  provided  for  by  the  laws  of  this  state  and  are  entitled 
to  payment  therefor,  must  present  their  claims  to  the  proper  offi- 
cial designated  by  law  for  the  payment  of  juror's  fee%,  on  or  be- 
fore the  thirty-first  day  of  December  of  the  year  succeeding  or 
following  the  year  in  which  such  services  were  rendered  and  per- 
formed, and  failure  to  comply  with  this  provision  shall  be  a 
forfeiture  of  the  payment  for  such  claims  or  services  thereafter. 
All  notices  Issued  requiring  jurors  to  attend  at  a  term  of  court 
or  at  a  meeting  of  the  grand  jury,  shall  have  printed  thereon 
the  foregoing  provision  relating  to  forfeiture  of  fees.  All  moneys 
or  jurors'  fees  forfeited  by  the  provisions  of  this  section  shall 
be  transferred  and  applied  to  the  fund  of  such  county  or  city, 
from  which  they  were  paid,  on  or  before  the  first  day  of  March, 
in  each  year. 

Added  by  L.  1009,  eh.  65.  DeriTaUon  —  L.  1800,  ch.  150,  If  1^.  8e« 
note  21  of  notes  of  Board  of  Statutory  ConBoIldatloo  at  end  of  code. 

I  8882.  This  title  applies  to  civil  eases  only. 

Kxcept   as   otherwise   expressly   prescribed    therein,    this   title 
does    not   apply  to  a   service  rendered   in   a   criminal   action  or 
special  proceeding,  in  a  court  or  before  an  officer. 
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§  3332a.   [Added,   1917.]      ESxemptlon   of  conntica  coiapriA- 
Inv  Greater  Nevr  York. 

The  provisions  of  sections  thirty-three  hundred  and  one,  thirty- 
three  hundred  and  four,  thirty-three  hundred  and  live-a,  sab- 
division  four  of  section  thirty-three  hundred  and  seven  and  sec- 
tion thirty-three  hundred  and  thirty-two  of  this  cliapter  shall 
not  apply  to  the  county  clerkM  of  the  counties  of  New  York, 
Kings,  Bronx,  Queens  and  Richmond. 

Added  by  L.  1917,  ch.  077,  in  effect  Sept.   1.   1917. 

I   .3.332b.  [Added,  1A17;  Am'd,  1918.]  Fees  of  eonnty  elerica 
Id   countleN   eomprlalnir   Greater   New   York. 

Kxcept  where  a  greater  fee  is  allowed  by  another  statute  for 
the  same  service,  the  county  clerks  of  the  counties  of  New  York. 
Kings,  Bronx,  Queens  and  Hichmond  are  entitled  for  the  services 
specitied  in  this  section  to  the  following  fees  to  be  paid  in 
advance: 

1.  upon  the  trial  of  an  action,  or  the  hearing  upon  the  merit? 
of  a  special  proceeding,  excepting  litigated  motions  and  applica- 
tions for  writs,  from  the  party  bringing  it  on,  one  dollar. 

2.  For  placing  a  cause  on  the  special  term  calendar  for  the  trial 
of  an  issue  of  fact  in  the  supreme  court,  three  dollars. 

3.  For  placing  a  cause  on  the  trial  term  calendar  in  the  supreme 
court,  three  dollars. 

4.  For  placing  a  cause  on  the  trial  calendar  of  the  county  court. 
three  dollars. 

5.  For  entering  judgment  in  the  action  or  entering  a  final  order 
in  the  special  proceeding,  except  non-recorded  orders  on  litigated 
motion  and  applications  for  writs,  one  dollar,  and  ten  cents  for 
each  name  that  the  judgment  or  order  directs  that  it  be  docketed 
against. 

6.  For  taxing  a  bill  of  costs,  fifty  cents. 

7.  For  certifying,  except  in  criminal  cases,  a  prepared  copy  of 
an  order,  record  or  other  paper  entered  or  filed  in  his  office,  five 
cents  for  each  folio  but  the  minimum  total  charge  shall  be  twenty- 
five  cents. 

8.  For  preparing  and  certifying  a  copy  of  an  order,  record  or 
other  paper  entered  or  filed  in  nis  office,  fifteen  cents  for  each 
folio. 

9.  For  a  certified  transcript  of  the  docket  of  a  judgment  or 
other  lien,  twenty-five  cents. 

10.  For  filing  a  transcript  of  judgment,  twenty-five  cents,  and 
ten  cents  additional  for  each  name  against  which  the  judgment  i» 
docketed. 

11.  For  searching  for  and  certifying  to  an  incumbrance  npon 
real  property,  or  any  record  in  his  office,  for  which  search  is 
made,  for  each  year  the  sum  of  fifteen  cents,  for  each  name  and 
for  each  kind  of  conveyance,  lien  or  r€»cord  searched,  except  that 
he  shall  be  entitled  to  a  minimum  fee  of  twenty-five  cents  for 
each   search   made. 

12.  For  filing  a  transcript,  and  making  an  entry  as  preficribed 
in  section  twelve  hundred  and  fifty-eight  of  this  act,  twenty-five 
cents. 
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13.  For  issuiog  an  execution  upon  a  judgment,  a  tranH<'ript 
whereof,  or  of  the  docket  of  which,  has  been  tiled  in  his  office, 
fifty  cents,  to  be  paid  by  the  party  at  whose  request  the  execution 
is  issued. 

14.  For  filing  and  recording  notice  of  pendency  of  %ction,  notice 
of  attachment  against  real  property  or  amending  the  same,  one 
dollar,  and  five  cents  additional  for  each  name  indexed  against 
and  twenty-five  cents  for  each  additional  block  in  which  the 
notice  is  to  be  entered. 

15.  For  cancelling  such  notice  or  a  notice  filed  in  his  office  as 
prescribed  in  section  six  hundred  and  forty-nine  of  this  act,  fifty 
cents,  and  twenty-five  cents  for  each  additional  block  in  which 
notice  is  entered. 

Hi.  For^  recording  any  instrument  not  otherwise  provided  for 
herein  which  must  or  may  be  legally  recorded  by  him,  ten  cents 
for  each  folio. 

17.  For  filing  a  certificate  of  satisfaction  of  judgment,  fifty 
cents. 

18.  For  affixing  and  indexing  a  notice  of  foreclosure  of  a  mort- 
gage, as  prescribed  in  section  twenty-three  hundred  and  ninety  of 
this   act,   fifty  cents. 

19.  I<'or  entering  a  minute  that  a  mortgage  has  been  foreclosed, 
ten  cents. 

20.  For  filing  a  modification  of  or  entering  a  satisfaction, 
assignment,  reversal,  cancellation  or  amendment  of  a  lien,  twenty- 
live  cents. 

21.  For  sealing  any  paper,  when  required,  twenty-five  cents. 

22.  For  filing  and  docketing  notice  of  a  mechanic's  lien,  twenty- 
five  cents,  and  ten  cents  per  name  additional  for  each  and  every 
person,  firm  or  corporation  against  whose  name  the  lien  is  to  be 
docketed,  and  in  addition  twenty-five  cents  for  each  additional 
block  under  which  the  lien  is  to  be  indexed. 

23.  For  filing  and  entering  specifications  and  all  other  papers 
relating  to  a  lien  against  a  vessel,  one  dollar. 

24.  For  filing  any  paper  deposited  with  him  for  safe  keeping, 
twenty-five  cents. 

25.  For  every  certificate  issued  by  him,  the  fee  shall  be  twenty- 
five  cents. 

26.  P^or  inquiring  into,  determining  and  certifying  the  suffi- 
ciency of  the  sureties  of  a  sheriff,  fifty  cents. 

27.  For  attending  upon  the  canvassing  of  votes  given  at  an 
election,  two  dollars. 

28.  For  drawing  the  necessary  certificates  of  the  result  of  the 
canvass,  eighteen  cents  for  each  folio;  and  for  the  necessary 
copies  thereof,  nine  cents  for  each  folio. 

29.  For  entering,  in  the  minutes  of  the  county  court  a  license 
to  keep  a  ferry,  and  for  a  copy  thereof,  one  dollar.  - 

30.  For  taking  and  entering  a  recognizance,  from  any  person 
authorized  to  keep  a  ferr3%  twenty-five  cents. 

31.  For  filing  a  building  loan  contract  or  any  modification 
thereof,  fifty  cents,  and  five  cents  per  name  additional  for  docket- 
ing against  each  and  every  per.son,  firm  or  corporation  against 
whose  name  an  entry  is  to  be  made,  and  for  each  block  under 
which  the  instrument  is  to  be  indexed,  twenty-five  cents. 
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32.  For  filing  and  entering  a  summons  in  an  action  or  a  peti- 
tion in  any  proceeding  in  the  supreme  or  county  coart  is 
required  by  section  twelve  hundred  and  forty-five-a  of  this  act, 
fifty  cents,  except  that  no  charge  shall  be  made  for  filing  a  peti- 
tion for  the  appointment  of  a  guardian  ad  litem. 

33.  For  filing  and  entering  an  order  directing  the  city  cham- 
berlain to  pay-out  money,  fifty  cents. 

34.  For  filing,  certificate  showing  deposit  with  city  chambe^ 
lain  or  referee's  report  showing  surplus,   fifty   cents. 

35.  For  issuing  a  certificate  of  appearance  and  notice  of  claim 
filed,  fifty  cents. 

3<j.  For  producing  papers,  documents,  books  of  records  on  file 
in  his  office,  under  a  subpoena  duces  tecum,  if  within  the  cooDty 
where  the  public  office  is  situated,  fifty  cents;  if  within  any  other 
coiinty,  one  dollar  additional  for  each  day  or  part  thereof,  the 
messenger  is  detailed  from  the  office,  in  addition  to  mileage  fee« 
of  eight  cents  per  mile  and  the  necessary  expenses  of  messenger. 

37.  For  filing  a  certificate  of  qualification  as  medical  exam- 
iner in   lunacy,   one  dollar. 

38.  For  filing  and  indexing  a  certificate  of  appointment  aft 
commissioner  of  deeds,   fifty  cents. 

39.  For  filing  and  indexing  any  bond  and  undertaking  in  any 
action  or  proceeding,  except  bonds  or  undertakings  on  aflsiga- 
ments,  injunctions  and  attachment  of  property  in  the  county 
of  New  York,  fifty  centa. 

Added  by  L.   1917,  cb.  677;  am'd  b     U  IMS,  cb.  810.  la  effect  Sept  t 
1918. 

I  8882c.  [Added,  1017.]  Bxemptloii  4»f  eoomtles  eomprii- 
Ins  Greater  New  York. 

The  provisions  of  section  thirty-three  hundred  and  four  shall 
not  apply  to  the  registers  of  the  counties  of  New  York,  Kings 
and  Bronx,  nor  to  the  county  clerks  of  Queens  and  Richmond 
when  acting  as  recording  officers. 

Added  by  L.  1917.  ch.  467,   In  effect  September  1.  1917. 

\  8882d.  [Added,  lOlT.]  Fees  of  recordiiiflr  ofllccra  la 
eouBtlea  comprtaiBv  Greater  Ble-w  Tork. 

The  registers  of  the  counties  of  New  York,  Kings  and  Bronx, 
and  the  county  clerks  of  the  counties  of  Queens  and  Richmond, 
when  acting  as  recording  officers,  are  entitled  for  serrices  speci- 
fied in  this  section,  to  the  following  fees  to  be  paid  in  advance: 

1.  For  recording  any  instrument,  fifteen  cents  for  each  folio. 

2.  i^'or  indexing  or  entering  any  instrument  upon  the  block 
index,   fifty   cents   for  each  block  indexed   against. 

3.  For  filing  a  certificate  of  satisfaction  of  a  mortgage,  twenty- 
fiye  cents;  for  entering  a  minute  of  such  satisfaction,  twenty-five 
cents;  for  examining  each  assignment  of  such  mortgage,  twenty- 
five  cents;  and  an  additional  charge  of  twenty-five  cents  for  each 
record  of  discharge  entered  upon  the  block  or  alphabetical  index. 

4.  For  filing  any  paper  other  than  satisfaction,  chattel  mort- 
gage, bill  of  sale,  conditional  bill  of  sale  or  other  instrument 
affecting  chattels,  twenty-five  cents. 

5.  For  filing  and  indexing  a  certificate  of  the  appointment  of 
a  notary  public  or  of  a  commis-sioner  of  deeds,  twenty-five  cents. 

6.  For  the  production  for  examination  within  the  office  of  an^ 
filed  paper  affecting  chattels,  five  cents. 
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7.  For  sealing  any  paper  when  required,  twenty-five  cents. 

8.  For  every  certificate  issued  by  the  register,  or  county  clerk 
when  acting  as  register,  twenty-five  cents. 

9.  For  searching  and  certifying  the  title  to,  or  an  incumbrance 
or  lien  upon  real  property,  five  cents  per  year  for  eacn  name 
a^rainst  which  the  search  is  made,  and  five  cents  for  each  separate 
piece  or  parcel  of  property  not  consisting  of  contiguous  lots,  and 
five  cents  additional  for  each  return  made  of  any  conveyance  or. 
lien  found. 

10.  For  preparing  and  certifying  a  copy  of  a  paper  filed  or 
recorded  in  the  omce,  fifteen  cents  for  each  folio. 

11.  For  certifying  a  prepared  copy  of  a  paper  filed  or  recorded 
in   the  office,  ten  cents  for  each  folio. 

12.  For  filing  a  chattel  mortgage,  an  absolute  or  conditional 
bill  of  sale  of  chattels,  an  agreement  affecting  chattels,  or  a  copy 
of  the  foregoing,  or  a  notice  of  lien  on  merchandise,  or  an  assign- 
ment of  any  such  instrument,  ten  cents 

13.  For  examining  each  instrument  as  above  stated,  upon  the 
filing  of  an  assignment  thereof  for  a  cross  reference  thereto,  ten 
cents. 

14.  For  entering  a  chattel  mortgage  or  other  instrument  affect- 
ing chattels,  in  each  book  as  prescribed  by  law,  ten  cents  for  each 
party  to  the  instrument.  When  the  amount  involved  in  a  chattel 
mortgage  or  other  instrument  affectine  chattels  is  one  hundred 
thousand  dollars  or  more,  the  fee  for  filing  and  entering  the  same, 
or  any  renewal  thereof,  shall  be  one  dollar  for  each  one  hundred 
thousand  dollars  or  fraction  thereof,  as  set  forth  in  the  instru- 
ment. Every  instrument  affecting  chattels  must  be  endorsed  on 
the  face  thereof  with  the  character  of  the  instrument,  the  names 
of  all  the'  parties  thereto^  and  the  location  of  the  property  affected 
thereby. 

15.  For  searching  the  index  books  for  a  chattel  mortgage  or 
other  instrument  affecting  chattels,  upon  a  request  specifying  the 
names  and  periods  to  be  searched,  five  cents  for  each  month  for 
each  name. 

16.  For  issuing  a  receipt  for  a  chattel  mortgage,  bill  of  sale, 
conditional  bill  of  sale,,  or  other  instrument  affecting  chattels,  or 
a  certificate  for  a  copy  of  any  such  instrument,  twenty-five  cents. 

17.  For  filing  and  indexing  each  map,  fifty  cents,  and  twentyr 
five  cents  for  each  square  foot  or  major  part  thereof  of  map 
surface. 

18.  For  copying  any  map  which  he  may  record,  copy  or  certify. 
such  reasonable  fees  for  the  service  as  may  be  fixed  by  the 
reidBter,  or  county  clerk  when  acting  as  register,  subject  to  the 
revision  of  the  supreme  court,  by  which  the  same  may  be  taxed. 

19.  For  returning  recorded  instruments  by  mail,  five  cents  for 
each  instrument,  and  for  any  other  papers,  the  necessary  postage. 

20.  The  register,  or  county  clerk  when  acting  as  register,  may 
fix  the  fee  for  any  service  rendered  by  him,  and  for  which  no 
fee  is  herein  specified,  subject  to  review  by  the  supreme  court. ' 

Added  by  I>.   1017.  ch.  407.  in  effect  Sept.  1,  1917. 

1  All  acts  or  parts  of  acta,  or  special  acts  thereof.  Inconsistent  with  this 
act.   are  hereby  repealed.     (L.   1917.  ch.  467.  |  2,  In  effect  Sept.  1,  1917.) 
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CHAPTER  XXII. 

Definitions   and   Regfulations  Concerning   the  Con- 
struction, Effect,  and  Application  of  this  Act. 

TITLE  I.—  0«Benl  I>eflBltloAii,  and  B«lei  of  GoAitr«ctloA. 

TITLE  II.— ProTiiloBs  Bc^Bttngr  the  Bflfect  and  Appliestlm  of  this  Aet. 

TITIA  I. 
Qeneral  definitions,  and  roles  of  constmction. 

Sec.   3333.  Deflnldon   of   "action". 

3334.  Id. ;    '*  Bixwlal  pHK-eedlng  ". 

33.H5.  Dlviiiton  of  ftctionH  Into  dvil  and  criminal. 

3330.  Deflnltlon   of   "  criminal  action  '*. 

3337.  Id.  :    "  civil   action  ". 

3338.  Partle8  to  a  civil  action. 

3339.  Only  one  form  of  civil  action. 

3340.  Rale  of  conMtmction  as  to  publication,  etc.,  in  certain  raaee. 

3341.  Id. :    fLH   to  c<'rtain   Rpecial   provisions   relating  to   New   Toric  cit^' 

3342.  Id. :  aH  to  county  c<iiirt. 

3343.  MiscellamKnis  general   deflnitione   and   ruleti   of  construction. 

I  SasS.  Deflnltlon  of  ^  aetlon  ". 

The' word  "action",  aa  used  in  the  New  Revision  of  the  Stat- 
utes, when  applied  to  judicial  pr<K'eed1njr8.  siiniifieR  an  ordinary 
prosecution,   in   a   court  of  justice,   by  a   party   against  another 
^  party,  for  the  enforcement  or  protection  of  a  ri^ht,  the  redress 

~  or  prevention  of  a  wronjfi  or  the  punishment  of  a  public  offence. 

Co.  Proc.,  I  2. 

I  3834.   Id.  I  <«iipeclal  preceedlnv '*. 

Every  other  prosecution  by  a  party,  for  either  of  the  purpose* 
specified  in  the  last  section,  is  a  special  proceeding. 
Id.,  f  3. 

I  333R.   Division  of  actions  Into  civil  and  erlmlnaL 

Actions  are  of  two  kinds; 

1.  Civil. 

2.  Criminal. 
Id.,  i  4. 

S  3:»<l.   Definition  of  **  criminal  action  ". 

A  criminal  action  is  prosecuted  by  the  people  of  the  State.  «« 
a  party,  aRniiist  a  person  charged  with  a  public  offence,  for  the 
punishment  thereof. 

Id.,  i  6. 

§  3337.   Id.  I  «  civil  action''. 

Every  other  action  is  a  civil  action. 
Id.,  S  fl. 

S  3.338.   Partien  to  a  civil  aetlon. 

The  party  prosocutinj?  a  civil  action  is  styled  the  plaintiff;  the 
adverse  party  is  styled  the  defendant. 

Id.,  I  70. 
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f  8888.  Only  one  form  of  ciTil  aetion. 

There  is  only  one  form  of  civil  action.  The  distinction  between 
tctions  at  law  and  salts  in  equity,  and  the  forms  of  those  actions 
and  salts,  have  been  abolished. 

Oo.  Proo.,  1 68. 


i  8840.  Rule  of  eonatrmetlon  mm  to  pnblleatloii,  €te.f  im 
eertmtii  cases. 

Bach  proTision  of  this  act,  reqairing  the  publication  of  a  sum- 
mons, notice,  or  other  paper,  in  one  or  more  newspapers,  or  author- 
izing or  requiring  a  court,  or  a  judge,  to  designate  one  or  more 
newspapers,  in  which  such  a  publication  must  be  made,  or  requir- 
ing the  posting  of  a  notice  or  other  paper,  is  to  be  construed  as  not 
affecting  any  special  provision  of  the  statutes,  remaining  unre- 
pealed  after  the  former  provision  takes  effect,  prescribing  one  or 
more  particular  newspapers,  in  which  such  a  publication  must  or 
may  be  made,  or  one  or  more  particular  places  in  which  notices 
or  other  legal  papers  must  or  may  be  posted,  in  a  particular  lo« 
cality,  or  in  a  particular  case. 


I  8841.  Id.;  «•  to  eertaln  spooial  proTlslons  volatlns  to 
New-Torlc  city. 

Each  provision  of  this  act  is  to  be  construed  as  not  affecting 
any  special  provision  of  the  statutes,  remaining  unrepealed  after 
the  former  provision  takes  effect,  which  is  applicable  exclusively 
to  an  action  against  the  mayor,  aldermen,  and  commonalty  of  the 
otiy  of  New-Tork,  including  the  recovery,  entry,  and  collection  of 
a  judgment  in  such  an  action. 


I  8842.  Id.  I  as  to  oonntr  eonrt. 

Each  provision  of  this  act  conferring  power  upon,  or  authoris- 
ing a  proceeding  to  be  taken,  at  a  general,  special,  or  trial  term, 
which  is  applicable  to  a  county  court,  is  to  be  construed  as  apply- 
ing to  any  term  of  the  county  court,  held  pursuant  to  an  ap< 
pointment  made  as  prescribed  by  law. 


f  8843.  (Am'd,  1809.1  Mlaisellaneoas  tfonoral  dellnltfoiik 
and  raleii  of  f^onntraction. 

In  construing  this  act,  the  following  rules  must  be  observed, 
except  where  a  contrary  intent  is  expressly  declared  in  the  pro- 
vision to  be  construed,  or  plainly  apparent  from  the  context 
thereof: 

1.  [Subdiv.  1  repealed  Jan.  1,  1896;  L.  1895,  ch.  946,J 

2.  The  word  "  mandate ",  includes  a  writ,  process,  or  other 
written  direction,  issued  pursuant  to  law,  out  of  a  court,  or 
made  pursuant  to  law,  by  a  court,  or  a  judge,  or  a  person  acting 
SB  a  judicial  officer,  and  commanding  a  court,  board,  or  other 
body,  or  an  officer,  or  other  person,  named  or  otherwise  desig- 
nated therein,  to  do,  or  to  refrain  from  doing,  an  act  therem 
specified. 
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8.  The  word,  "judge",  includes  a  justice,  surrogate,  recorder, 
justice  of  the  peace,  or  other  judicial  oflacer,  authorised  or  re- 
quired to  act,  or  prohibited  from  acting,  in  or  with  respect  to  the 
matter  or  thing,  referred  to  in  the  proyision  wherein  that  word  a 
used. 

4.  The  word,  "  clerk  ",  signifies  the  clerk  of  the  court,  wherein 
the  action  or  special  proceeding  is  brought,  or  wherein,  or  by 
whose  authority,  the  act  is  to  be  done,  which  is  referred  to  in 
the  proyision  in  which  it  is  used.  If  the  action  or  special  proceed- 
ing is  brought,  or  the  act  is  to  be  done,  in  or  by  the  authority  of 
the  supreme  court,  it  signifies  the  clerk  of  the  county  wherein  the 
action  or  special  proceeding  is  triable,  or  the  act  is  to  be  done. 

5.  The  word,  **  report ",  when  used  in  connection  with  a  trial 
or  other  inquiry,  or  a  judgment,  means  a  referee's  report;  and 
the  word,  "  decision  ",  when  used  in  the  same  connection,  means 
the  decision  of  the  court  upon  a  hearing,  or  the  trial  of  an  issue, 
before  the  court,  without  a  jury. 

6.  7,  8.  [Repealed,  1892,  ch.  677.] 

9.  A  "  personal  injury "  includes  libel,  slander,  criminal  con- 
yersation,  seduction,  and  malicious  prosecution;  also  an  assault, 
battery,  false  imprisonment,  or  other  actionable  injury  to  the 
person  either  of  the  plaintiff,  or  of  another.  (See  §  1910,  subd.  1.) 

10.  An  **  injury  to  property  "  is  an  actionable  act,  whereby  tb« 
estate  of  another  is  lessened,  other  than  a  personal  injury,  or  the 
breach  of  a  contract. 

11.'  The  word,  "  affldayit ",  includes  a  yerified  pleading  in  an 
action,  or  a  yerified  petition  or  answer  in  a  special  proceeding. 

12.  A  warrant  of  attachment  against  property  is  said  to  be 
"  annulled  ",  when  the  action,  in  which  it  was  granted,  abates  or 
is  discontinued;  or  a  final  judgment,  rendered  therein  in  favor  of 
the  plaintiff,  is  fully  paid;  or  a  final  judgment  is  rendered  therein 
in  fayor  of  the  defendant.  But,  in  the  case  last  specified,  a  stay 
of  proceedings  suspends  the  effect  of  the  annulment,  and  the  re- 
versal or  vacating  of  the  judgment  revives  the  warrant. 

18.  The  term,  "  judgment  creditor  ",  signifies  the  person  -who  is 
entitled  to  collect,  or  otherwise  enforce,  in  his  own  right,  a  judg- 
ment for  a  sum  of  money,  or  directing  the  payment  of  a  sum  of 
money. 

14.  A  **  judgment  creditor's  action  "  is  an  action  brought  as 
prescribed  in  article  first  of  title  fourth  of  chapter  fifteenth  of  this 
act,  or  any  other  action,  brought  by  a  judgment  creditor  to  aid 
the  collection  of  a  judgment  for  a  sum  of  money,  or  directing  the 
payment  of  a  sum  of  money. 

15.  [Repealed,  1892,  ch.  677.] 

16.  A  "  distinct  pai^cel "  of  real  property  is  a  part  of  the  prop- 
erty which  is  or  may  be  set  off -by  boundary  lines,  as  distinj^shed 
from  an  undivided  share  or  interest  therein. 

17.  [Repealed,  1892,  ch.  677.] 

18.  A  "domestic  corporation"  is  a  corporation  created  by  or 
under  the  laws  of  the  State;  or  located  in  the  State,  and  created 
by  or  under  the  laws  of  the  United  States,  or  by  or  pursuant  to 
the  laws,  in  force  in  the  colony  of  New-York,  before  the  19th  day 
of  April,  in  the  year  1775.  BJvery  other  corporation  is  a  "  foreign 
corporation  *'. 

19.  The  terms,  **  trial  juror  ",  and  "  trial  jury  ".  are  respectiTaly 
aqulTalent  to  the  termi>-  "  petit  juror  '*,  and  "  petit  jury '%  as  used 
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In  tiie  oonttitiition  and  laws  of  the  State.  The  word,  ** notify", 
as  need,  with  respect  to  procuring  the  attendance  of  a  juror,  is 
equivalent  to  the  word,  "  summon  *\  as  used  in  the  hke  con- 
nection, in  the  same  constitution  and  laws. 

20.  The  word,  "  action ",  refers  to  a  civil  action;  the  word 
'*  judgment ",  to  a  judgment  in  such  an  action;  the  term,  **  special 
proceeding  ",  to  a  civil  special  proceeding;  the  word,  **  order  '\  to 
an  order  made  in  such  an  action  or  special  proceeding;  the  words, 
"  an  action  of  ejectment ",  to  an  action  to  recover  the  immediate 
possession  of  real  property. 

21-24.  [Repealed,  1^,  ch.  677.] 

I^  1879.  ch.  440.  I  2;  Go.  Proc..  {  466;  Id.,  |  462;  Id..  {  468;  Id..  |464r 
U  1875.  ch.  27:  2  R.  S  650,  f  4  (2  Bdm.  669).  Am'd,  L.  1909,  ch,  66, 
I   a.     8m  note  88  of  notes  of  Board  of  Sutatory  OoDMiidmtloD  at  and  oC 
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TITLE  n. 

ProviiioxiB  regulating  the  effect  and  application  of  thUftoi 

eec.  8844.  Short  title  of  this  act^ 

8846.  Rule  of  strict  constnictloD  not  applicable  thereto. 

8346.  Funishment  of  crimes  and  misdeiueaDors  created  thereby. 

8847.  Application  of  certain  portions  thereof    regulated  and  qusUflad. 

8848.  Id.;  what  deemed  commencement  of  action,  etc. 

8849.  Id.;  when  proceedings  to  be  under  former  statates. 

836U.  Effect  of  this  act  upon  trial  Jurors  and  juries,  In  crlmtnsl  canm. 

8351.  Id.;  upon  grand  jurors  and  Juries. 

3862.  Id.;  upon  proceedings  taken,  or  rights  accrued,  etc..  under  fsnner 

statutes. 
8858.  Id.;   upon  former  appointment  of  terms. 
8364.  Id.;  upon  officers  and  offices. 
3866.  When  this  act  deemed  to  have  been  passed,  oCe. 
8866.  When  this  act  takes  effect. 

f  8S44.  Abort  title  of  tbla  »ct. 

ThiB  act  constitutes  a  portion  of  the  New  Revision  of  the  Stat 
ntes.    It  may  be  styled,  in  any  act  of  the  legislature  or  proceediiif 
in  a  court  of  justice,  or  wherever  it  is  otherwise  referred  t^ 
-  The  Code  of  CivU  Procedure  ". 

L.   1876,   ch.  449,   |  1. 

I  8845.  Rale  of  stvlet  constrnetion  not  applicable  thereto 

The  rule  of  the  common  law,  that  a  statute  in  derogation  of  the 
common  law  is  strictly  construed,  does  not  apply  to  this  act 
Go.  Proc,  f  467. 


I  8846.  Prntisbment  of  erimes  and  aaiademeaaora  ereatei 
tbereby. 

Where  it  is  prescribed,  in  a  provision  of  this  act,  that  a  penoa 
doing  or  omitting  to  do  any  act  is  guilty  of  a  particular  crime,  cr, 
generally,  of  a  misdemeanor,  he  shall  be  punished  therefor  in  the 
manner  and  to  the  extent^  prescribed  by  the  statutes  remaininf 
unrepealed  after  the  provision  in  question  takes  effect,  for  the 
punishment  of  the  crime  so  specified;  or  for  the  punishment  ofa 
misdemeanor,  the  punishment  of  which  is  not  spc^ally  pretcribw 
in  the  statute  defining  it. 

I  3347.  FAm'd,  ISfMS,  1900.1  Application  of  certain  »•»- 
tlona   thereof  rearnlated  and  qinalllled. 

The  application  and  effect  of  certain-  portions  of  this  act  art 
dechirod  and  regulated  as  follows:  except  that,  where  a  paf* 
ticular  provision,  included  within  a  chapter  or  a  portion  of  a  chap- 
ter, specified  in  a  subdivision  of  this  section,  expressly  designate 
the  courts,  persons,  or  proceedings,  affected  thereby,  that  pro- 
vision is  deemed  excluded  from  the  application  and  effect,  pre- 
scribed in  the  subdivision. 

1.  [Am'd,  1909.]  In  chapter  second,  the  prisoners  referred  to 
are  civil  prisoners  only,  except  that  article  third  of  title  second 
thereof,  applies  to  all   prisoners,   civil  or  criminal. 

2.  In  chapter  third,  sections  303,  304,  305,  and  306  apply,  to 
trial  jurors  upon  the  trial  of  an  indictment  or  other  cnminw 
cause:  as  prescribed  in  subdivision  seventh  of  this  section,  witn 
respect  to  the  application  of  titles  third  and  fourth  of  cbapttf 
tenth,  and  as  specified  in  the  next  two  sections. 
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8,  KAm'd,  1B18.]  In  chapter  fifth,  sections  four  hundred  and 
forty-six,  four  hundred  and  forty-nine,  four  hundred  and  fifty, 
four  hundred  and  fifty-four,  four  hundred  and  fifty-five,  and 
four  hundred  and  tifty-ei^ht  to  four  hundred  and  sixty-eight,  both 
mcluHive,  und  in  chapter  sixth,  section  five  hundred  and  thirty- 
two,  apply  to  an  action  commenced,  in  any  court  of  the  state. 

4.  lAin'd,  1896,  ittlS.l  The  remainder  of  chapters  fifth  and 
sixth,  apply  only  to  an  action  commenced  in  a  court  of  record. 

5.  (Am>d,  1909.]  Chapter  seventh,  excluding  articles  first  and 
second  of  title  fourth  thereof,  applies  only  to  an  action,  in  one 
of  the  courts  specified  in  subdivision  fourth  of  this  section,  in 
which  an  application  for  an  order  of  arrest,  an  injunction  order, 
or  a  warrant  of  attachment  against  property,  is  made,  on  or 
after  the  first  day  of  September,  1877.  Articles  first  and  second 
of  title  fourth  of  that  chapter  apply  only  to  proceedings  taken, 
in  one  of  those  courts,  on  or  after  that  date. 

(J.  (Am'd,  1882.1  Chapter  eight  applies  only  to  the  proceed- 
ings taken  on  or  after  the  first  day  of  September,  1877,  in  an 
action  or  special  proceeding  in  one  of  the  courts  specified  in 
subdivision  fourth  of  this  section;  except  that  sections  721,  722. 
724  to  727,  both  inclusive,  and  817  to  819.  both  inclusive,  apply 
to  all  courts  of  record;  sections  728,  720,  730,  749,  787,  788,  810 
to  81fi,  both  inclusive,  and  826,  to  proceedings,  taken  on  or  after 
that  day,  in  any  court  or  before  any  ofllcer  or  body;  and  sections 
723.   764,  765,  78^,  789,  790,  and  825,  to  all  courts. 

7.  [Am'd,  1009.1  In  chapter  tenth,  titles  first,  second,  and 
sixth,  and  article  second  of  title  fifth,  apply  only  to  proceedings 
taken,  on  or  after  the  first  day  of  September,  1877,  in  one  of 
the  courts  specified  in  subdivision  fourth  of  this  section.  Article 
third  of  title  third  and  article  first  of  title  fifth,  of  that  chapter 
apply  only  to  jurors  drawn  for,  and  juries  formed  at,  a  term 
of  a  court,  commencing  not  less  than  twenty  days  after  the 
first  day  of  May,  1877.  Subject  to  that  qualification,  they 
apply  to  jurors  selected  under  the  statutes,  remaining  unrepealed 
after  that  day,  and  the  lists  and  ballots  prepared  accordingly, 
anttl  new  jurors  are  selected,  and  new  lists  and  ballots  are  pre- 
pared, as  prescribed  in  those  titles..  The  same  portions  of 
chapter  tenth,  excluding  article  third  of  title  third,  apply  equally 
to  a  criminal  and  a  civil  action  or  special  iproceeding,  and  to  a 
eourt  of  criminal  and  a  court  of  civil  jurisdiction.  Article  third 
of  title  third  of  this  act  and  article  sixteen  of  the  judiciary  law 
do  not  affect  any  special  provision  -of  law,  remaining  unrepealed 
after  the  first  day  of  May,  1877,  whereby  trial  jurors  are  directed 
to  be  procured,  for  a  particular  court  of  record,  from  a  particu- 
lar locality:  or  whereby  a  county  is  divided  into  two.  or  more 
jury  districts,  and  the  selecting,  drawing,  summoning,  or  attend- 
ance of  jurors  from  the  particular  locality,  or  the  different  jury 
fli«tricts,  is  regulated.  Bach  of  those  i;)rovisiona  becomes  appli- 
cable to  and  affects  the  selecting,  drawing,  notifying,  or  attend- 
ance of  jurors,  as  prescribed  in  those  articles,  in  like  manner 
as  they  applied  to  and  affected  the  statutes  previously  in  force, 
upon  the  same  subject.  So  much  of  the  provisions  of  articles 
seTcnteen  and  eighteen  of  the  judiciary  law,  as  relates  to  the 
remission  or  enforcement  of  a  fine  imposed  upon  a  trial  juror, 
applies  to  a  fine  imposed  upon  a  grand  juror,  as  prescribed  in 
the  statutes  remaining  unrepealed  after  the  first  day  of  May, 
1877. 

8.  In  chapter  eleventh,  articles  first  and  second  of  title  first, 
and  the  whole  of  title  third,  apply  only  to  proceedings  in  on<» 
of  the  courts  specifie<l  in  subdivision  fourth  of  this  section,  taken 
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on  or  after  the  first  day  of  September,  1877.  But  where  an 
action  has  been  commenced  in  either  of  those  courts,  befo^^ 
that  date,  a  judgment  by  default  must  be  taken  therein,  as  pre- 
scribed by  the  statutes  in  force  on  the  thirty-first  day  of  August, 
1877. 

9.  Chapter  twelfth  does  not  affect  the  statutes  remaining  oih 
repealed  after  the  first  day  of  September,  1877,  touching  the 
review  of  proceedings  in  a  criminal  cause. 

10.  Chapter  thirteenth  applies  only  to  an  execution  issued,  on 
or  after  the  first  day  of  September,  1877,  out  of  a  court  of 
record,  other  than  an  execution  issued  out  of  such  a  court, 
and  directed,  pursuant  to  law,  to  a  constable  or  marshal;  and 
to  sales  and  other  proceedings,  by  virtue  of  an  execution  directed 
to  a  sheriff,  and  delivered  to  him,  after  that  date.  Sections 
1413  and  1414,  and  sections  1417  to  1427,  both  inclusive,  applj 
only  to  a  case  where  such  an  execution  is  issued  out  of  one 
of  the  courts  specified  in  subdivision  fourth  of  this  section;  or 
where  a  warrant  of  attachment  against  property  is  granted  on 
or  after  that  date,  in  an  action  brought  in  one  of  those  courts. 
Title  third  of  that  chapter  applies  only  to  an  execution,  issued 
upon  a  judgment  rendered  in  one  of  those  courts. 

11.  [Am'd,  18»3,  1900.]  go  much  of  chapters  fourteenth,  fif- 
teenth, sixteenth,  seventeenth,  eighteenth,  nmeteenth  and  twen- 
tieth, as  regulates  the  proceedings  to  be  taken  in  an  action  or 
special  proceeding,  and  the  effect  thereof,  applies  only  to  an  ac- 
tion or  a  special  proceeding  commenced  on  or  after  the  first  day 
of  September,  1880.  And  all  appeals  taken  from  any  order,  sen- 
tence, decree  or  determination  of  a  surrogate's  court  made  or 
entered  in  such  court  on  or  after  the  first  day  of  September, 
1880,  in  any  matter  or  proceeding  pending  or  undetermined  in 
such  court  on  the  first  day  of  September,  1880;  and  all  appeals 
to  the  court  of  appeals  from  any  order  or  judgment  of  the 
supreme  court  affirming,  reversing  or  modifying  any  such  order, 
sentence,  decree  or  determination  of  a  surrogate's  court  shall  be 
taken  and  perfected,  heard  and  decided  in  conformity  to  the 
laws  and  practice  regulating  appeals  from  orders,  sentences 
and  decrees  of  surrogate's  court,  and  the  hearing  and  decision 
thereof,  in  force  in  this  State  on  the  thirtieth  day  of  April. 
1877,  and  all  appeals  from  any  order,  sentence,  decree  or  de- 
termination of  such  court  brought  in  conformity  thereto 
since  the  first  day  of  September,  1880,  are  hereby  declared  to 
be  valid  and  effectual,  except  that  sections  1670  to  1685,  both 
inclusive,  apply  also  to  the  proceedings  therein  specified,  taken, 
after  that  date,  in  an  action  theretofore  commenced,  or  upon 
a  jndgme.nt  theretofore  rendered,  and  section  1674  applies  to  a 
notice  of  penden<iy  of  action  theretofore  or  thereafter  filed;  8e^ 
tions  1881  to  1892,  both  inclusive,  do  not  apply  to  an  action 
upon  any  bond  therein  snecified,  where  an  oraer.  allowing  any 

Eerson  to  prosecute  the  bond  in  the  name  of  tne  people,  has 
een  duly  made  before  that  date  and  is  then  in  force,  in  which 
case  future  actions  upon  the  same  bond  are  re^nilated  by  the 
laws  in  force  on  the  day  before  that  date,  notwithstanding  the 
repeal  thereof;  sections  2253  to  2266,  both  inclusive,  apply  also 
where  a  final  determination  has  been  made  before  the  first  day 
of  September,  1880,  in  proceedings  taken  under  any  statute 
superseded  by  the  title  containing  those  sections,  and  to  the 
process  issued  thereupon;  sections  2320  to  2344.  both  inclusiTe, 
apply  also  to  proceedings  taken  before  that  date,  under  any 
statute  superseded  by  the  title  containing  them»  whether  a  com* 
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mittee  has  or  has  not  been  appointed;  section  2537  appliet* 
also  to  every  payment  or  deposit  therein  specified  made  on  or 
after  the  first  day  of  September,  1880;  section  2756,  except  the 
words  **  upon  the  hearing  before  the  surrogate  '*  applies  to 
actions  theretofore  or  thereafter  commenced  pursuant  to  article 
second  of  title  three  of  chapter  fifteen;  and  sections  2708  to  2801, 
both  inclusive,  apply  also  to  a  case,  where  a  decree  for  the  sale 
or  other  disposition  of  the  real  property  of  a  decedent,  has  been 
duly  made,  before  that  date,  in  a  surrogate's  court. 

12.  So  much  of  chapters  nineteenth  and  twentieth,  as  relates 
to  th^  jurisdiction  of  the  several  courts  therein  specified,  applies 
only  to  an  action  or  special  proceeding  commenced  on  or  after 
the  first  day  of  September,  1880. 

13.  In  chapter  twenty-first,  titles  first,  second,  and  third  apply 
only  to  an  action  in  one  of  the  courts  specified  in  subdivision 
fourth  of  this  section. 

14.  [Added,  1894.]  The  disqualification  of  jurors,  as  pro- 
vided in  section  eleven  hundred  and  sixty-six  of  this  act,  snail 
apply  to  all  courts. 

Am'd.  U  1888,  ch.  42;  Lh  1894*  ch.  725;  L.  1896,  cb.  946;  L.  1909, 
ch.  69,  I  3;  L.  1913,  ch.  485.  lo  effect  Sept.  1,  1913.  See  notes  89,  90. 
91,  92  at  notes  of  Board  of  Statutory  CansoUdatlon  at  end  of  code. 

f  8848.  Id.  I  vrkat  deemed  commeneenaent  of  Aetlon,  ete. 

Where  a  provision  of  this  act  is  made  applicable  by  the  last 
section,  to  an  action  or  special  proceeding  commenced  on  or  after 
a  day  therein  specified,  if,  before  that  date,  a  summons  in  an 
action,  or  a  citation  issued  from  a  surrogate's  court,  has  been 
served  upon  one  or  more,  but  not  upon  all,  of  the  persons  to  be 
served;  or  an  order  for  the  service  of  a  summons  as  prescribed 
in  article  second  of  title  first  of  chapter  fifth  of  this  act  has 
been  made;  or,  in  a  special  proceeding,  elsewhere  than  in  a  surro- 
gate's court,  the  petition  or  other  paper,  up^n  which  the  first  or- 
der, process,  or  other  mandate  may  he  made  or  issued,  has  not 
been  presented,  the  action  or  special  proceeding  is  not  deemed  to 
have  been  commenced  within  the  meaning  of  that  section. . 

I  8849.  Id* I     vrkem     proeeedfnffs     to     be     «nder     foraaev 


Where  any  provision  of  this  act  is  made  applicable  to  future 
proceedings  in  an  action  or  special  proceeding,  the  proceedings 
therein,  until  the  provision  In  question  becomes  applicable,  are 
governed  by,  and  must  be  conducted  according  to  the  laws  in 
force  on  the  day  before  the  provision  takes  effect,  except  as  other- 
wise prescribed  In  subdivision  seventh  of  the  last  section  but  one. 

f  8850.  BSfleet  of  this  act,  npom  trial  Jurors  and  Jnrlea, 
In   criminal   oanses. 

A  jury,  for  the  trial  of  an  indictment  or  other  criminal  cause, 
at  a  term  of  a  court  of  record,  commencing  on  or  after  the  twenty- 
firat  day  of  May,  1877,  must  be  procured  ffom  the  trial  Jurors 
selected,  drawn,  and  notified,  as  prescribed  in  this  act.  for  the 
term  of  the  court  at  which  it  is  triable,  including  the  talesmen 
or  additional  Jurors,  procured  as  prescribed  therein;  and  the  same 
must  be  tried  by  the  Jury  so  formed.  But  the  statutes  remaining 
unrepealed  after  the  first  day  of  September,  1877,  relating  to  chal- 
lenges or  disqualifications  of  petit  Jurors  in  a  criminal  cauRe,  or 
prescribing  me  cases  where  talesmen  or  additional  petit  jurors 
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St  be  summoned  in  a  criminal  cause,  remain  unaffected  by  thii 
,  and  are  applicable  to  the  proceedings  taken  as  prescribed  in 
(  act,  and  to  the  trial  jurors  therein  specified. 

8361.  Id.  I  upon  arrand  Jurors  and  Jnrles. 

his  act  does  not  affect  any  provision  of  the  statutes,  remaimQg 
epealed  after  the  first  day  of  September,  1877,  relating  to 

nd  jurors  or  grand  juries;  except  as  follows:  

.  A  fine  imposed,  after  the  first  day  of  September,  1877,  upoo 
erson  drawn  as  a  grand  juror,  and  duly  summonea  to  attend  a 
u  of  a  court  of  record  as  a  grand  juror,  as  prescribed  in  those 
tntes,  must  be  imposed  as  prescribed  in  article  fourth  of  title 
'd  of  chapter  tenth  of  this  act;  and  sections  1073  to  1077  of  thisi 
,  both  iuclusive,  apply  to  such  a  person,  as  if  he  had  been 
wn,  and  notified  to  attend  as  a  trial  juror. 
.  Where  a  provision  of  those  statutes  refers  to  the  lists  of 
it  jurors,  the  ballots  containing  their  names,  the  box  or  boxes 
Evhich  those  ballots  are  deposited  or  contained,  the  selecting, 
wing,  summoning,  or  empanelling  of  petit  jurors,  the  impomtio!! 
a  fine  upon  a  ^etit  juror,  or  the  enforcement,  reduction,  or 
lission  thereof,  it  is  deemed  to  refer  to  the  same  subject,  as 
vided  for  in  this  act,  in  like  manner  aa  it  refers  to  those 
tutes. 

&e  2  B.   S.   488.   484,   H   16-21   (2  Edm.  606,  606);   2  R.  S.  722,    f   U  (S 

t.  746). 

88S2«  Id.  I  upon  prooeedinara  tnlcen,  or  rlffhts  aroeraod, 
,f  under  former  statntes. 

iothing  contained  in  any  provision  of  this  act,  other  than  In 
pter  fourth,  renders  Ineffectual,  or  otherwise  impairs,  any  pro- 
aing  in  an  action  or  a  special  proceeding,  had  or  taken,  pursn- 

to  law,  or  any  other  lawful  act  done,  or  right,  defence,  or 
itation,  lawfully,  accrued  or  established,  before  the  provision 
luestion  takes  effect;  unless  the  contrary  is  expressly  declared 
tne  provision  in  question.    As  far  as  it  may  be  necessary,  for 

purpose  of  avoiding  such  a  result,  or  carrying  into  effect  sudi 
roceeding  or  other  act,  or  enforcing  or  protecting  such  a  right, 
ence,  or  limitation,  the  statutes  in  force  on  the  day  hetore  the 
vision  takes  effect,  are  deemed  to  remain  In  force»  notwitb- 
ading  the  repeal  thereof. 

8858.  Id.;  upon  former  appointment  of  ternt** 

'his  act  does  not  affect  the  appointment  of  a  term,  or  the  desig- 
ion  of  one  or  more  judges  to  hold  a  term,  made  pursuant  to 
statutes  in  force  on  the  thirty-first  day  of  August,  1877,  until 
V  terms  are  appointed,  or  one  or  more  judges  are  newly  desig- 
ed,  as  prescribed  in  tnis  act. 

8864.  Id.)  upon  olltcers  and  oHlces. 

'his  act  does  not  create  a  vacancy  in  any  office  or  employmeot 
ignated  or  referred  to  therein,  by  the  title  or  description 
reof,  contained  in  the  statutes  in  force  on  the  day  before  tte 
vision  referring  thereto  takes  effect,  or  by  another  title  or  de 
iption;  nor  does  it  affect  any  provisions  of  those  statutes,  relat- 

to  the  amount,  or  the  time  or  the  mode  of  payment,  of  the 
apensation  of  an  officer  or  employee,  so  designated  or  referred 

who  is  in  offipe  or.  employed  on  that  day;  except  that  where 
•  tenure  of  his  office  or  employment  is  not  prescribed  in  this  act, 
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he  may  be  removed  at  pleasure  by  the  court,  officer,  or  officers, 
authorized  by  this  act  to  appoint  a  person  to  discharire  the  aama 
duties.  Until  he  is  removed,  or  his  office  or  place  becomes  other* 
wise  vacant^  the  provisions  of  this  act  apply  to  him,  and  to  the  dis- 
charge of  his  duties.  The  court,  officer,  or  officers/ authorized  by 
this  act  to  appoint  a  person  to  an  office  or  employment,  may  from 
time  to  time  thus  fill  a  vacancy  therein. 

I  83S5.  [Am*d,  1882.]  Urben  tkts  aet  deemed  to  ha^e  beem 
pmaaed,  ete. 

For  the  purpose  of  determining  the  effect  of  the  different  pro- 
visions of  this  net  with  respect  to  each  other,  they  are  aeeaieii  to 
have  been  enacted  simultaneously.  For  the  purpose  of  determin- 
ing the  effect  of  this  act  upon  other  acts,  and  the  effect  of 
other  nets  upon  this  act,  chapters  fourteen  to  twenty-two  of  this 
act,  both  inclnsive,  are  deemed  to  have  been  enacted  on  the  sixth 
day  of  January,  in  the  year  eighteen  hundred  and  eighty;  and 
all  acts  passed  after  the  last-mentioned  date  are  to  have  the 
same  effect  as  if  they  were  passed  after  this  act. 

I  88S8.  "Wlien  this  act  takes  efleet* 

Subject  to  the  qualifications  contained  in  the  foregoing  sections 
of  this  title,  this  act  shall  take  effect  as  follows:  titles  third  and 
fourth,  and  article  first  of  title  fifth  of  chapter  tenth,  on  the  first 
day  of  May,  in  the  year  1877;  the  remainder  of  chapters  first  to 
thirteenth,  both  inclusive,  on  the  first  day  of  September,  in  the 
year  1877;  chapters  fourteenth  to  twenty-first,  both  inclusive,  on 
the  Airtfk  day  of  September,  1880;  aud  this  chapter  immediately. 
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CHAPTER  XXIII. 
Supplemental  Proyisions. 

TITLI  I.  -  PriKaedlBft  for  ill*  GosdeMBAtloB  of  Rf^Al  Property. 
TlTLl  II.    Proee^lB vt  for  t\%  Hole  of  Corporate  Bool  Proportj. 

TITLE  I. 
Proeeedingt  for  the  oondemnation  of  real  property. 

8oc.  S8B7.  TiUe. 

SSS8.  DeflnSUou. 

SSfiO.  Proceedings  to  be  token  m  preecrlbed  In  this  title. 

S860.  Petition;    what   to   oonUin. 

8861.  Notice  to  be  annexed  to  petition;  aerrlce  of. 

8862.  Serrice  of  petition  and  notice. 

8868.  Appearance  of  Infant,  idiot,  lunatic  or  habitual  dimkovd. 

8864.  Appearance. 

8866.  Answer;  what  to  contain. 

8866.  Veriflcation  Of  petition  or  answer. 

8867.  Trial  of  issues. 

8868.  Certain  provisioos  applicable. 

8869.  Judsment;  costs  when  to  defendant;  eommissioaers. 

8870.  Dntles  and  powers  of  commissioners. 

8371.  Gonflrmation  or  aettlng  aside  report;  deposit  when  psyoMBt 

8872.  OfTer  to  purchase;  costs;  additional  allowance.  _^_ 

8878.  Judgment,    bow  enforced;   deUTezy  possession  of  pi amlm;  ^^ 
writ  of  assistance  to  Issue. 

8874.  Abandonment  and  dlscontinuaneo  of  ptocoeding. 

8875.  Appeal  from  final  orders;  stay. 
8376.  Appeal  from  Judgment  by  plaintiff. 

3377.  When  general  term  may  direct  a  new  appraisal. 
8878.  Oonflicting  claimants. 

8379.  Party  in  possession  msy  stay  on  glTlng  sccorltj. 

8380.  Temporary  possession  pending  proceedings. 

8381.  Notice  of  pendency  of  action  to  be  filed. 

8382.  Power  of  court  to  make  necessary  orders. 

8383.  Repealing  clause;  limitations. 

8384.  When  act  takes  effect. 

I  886T.  Title. 

This  title  shall  be  known  as  the  condemnation  law. 

I  8888.    [Ana'd,  1896.]    Deflnftiona. 

The  term  "  person/*  when  used  herein,  includes  a  natural  pe^ 
•on  and  also  a  corporation,  joint-stock  association,  the  state  ado 
a  political  division  thereof,  and  anj  commission,  board,  board  of 
managers  or  trustees  in  charge  or  having  control  of  'luy  of  tli( 
charitable  or  other  institutions  of  the  state;  the  term  "  real  prop- 
erty," any  right,  interest  or  casement  therein  or  aK>urteiiw«* 
thereto;  and  the  term  "owner,"  all  persons  having  any  cstote* 
interest,  or  easement  in  the  property  to  be  taken,  or  any  beD, 
charge,  or  inonmbrance  thereon.  The  person  Instituting  the  pw^ 
ceedings  shnll  be  termed  the  plaintiff:  and  the  person  agaiitft 
whom  the  proceeding  is  brought,  the  defendant. 

L.  1896.  cb.  S89.     In  effect  Hay  12.  1896. 

I  8868.  Proeeedlnro  to  be  taken  as  preaertbed  la  thi* 
title. 

Whenever  any  person  is  authorised  to  acquire  title  to  real  PJJJ 
erty,  for  a  public  n»e  by  condemnation,  the  proceeding  for  *■■• 
purpose  shall  be  taken  in  the  manner  prescribed  in  thia  tttlSi 
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S  88e0.  Petltiomf  ^irltat  to  eontaiit. 

The  proceeding  shall  be  Institated  by  the  presentation  of  a  pe- 
tition by  the  plaintiff  to  the  sapreme  conrt,  setting  forth  uie 
following  facts: 

1.  [Am'd,  1896.]  His  name,  place  of  residence,  and  the  busi- 
ness in  which  engaged;  if  a  corporation  or  joint-stock  association, 
whether  foreign  or  domestic,  its  principal  place  of  business  within 
the  state,  the  names  and  places  of  residence  of  its  principal 
officers,  and  of  its  directors,  trustees  or  board  of  managers,  as 
the  case  may  be,  and  the  object  or  purpose  of  its  incorporation 
or  association;  if  a  political  division  of  tne  state,  the  names  and 
places  of  r  ^idence  of  its  principal  officers;  and  if  the  state,  or 
any  commission  or  board  of  managers  or  trustees  in  charge  or 
having  control  of  any  of  the  chantable  or  other  institutions  of 
the  state,  the  name,  place  of  residence  of  the  officer  acting  in  its 
or  their  behalf  in  the  proceedings. 

2.  A  specific  description  of  the  property  to  be  condemned,  and 
its  location,  by  metes  and  bounds,  with  reasonable  certainty. 

3.  The  puUic  use  for  which  the  property  is  required  and  a  con- 
cise statement  of  the  facts  showing  the  necessity  of  its  acquisition 
for  such  use. 

4.  The  names  and  places  of  residence  of  the  owners  of  the  prop- 
erty; if  an  infant,  the  name  and  place  of  residence  of  his  general 
guardian,  if  he  has  one;  if  not,  the  name  and  place  of  residence 
of  the  person  with  whom  he  resides;  if  a  lunatic,  idiot,  or  habitual 
drunkard,  the  name  and  place  of  residence  of  his  committee  or 
trustee,  if  he  has  one;  if  not,  the  name  and  place  of  residence  of 
the  person  with  whom  he  resides.  If  a  non-resident,  having  an 
agent  or  attorney  residing  in  the  state  authorized  to  contract  for 
the  sale  of  the  property,  the  name  and  place  of  residence  of  such 
agent  or  attorney;  if  the  name  or  place  of  residence  of  any  owner 
cannot  after  diligent  inquiry  be  ascertained,  it  may  be  so  stated 
with  a  specific  statement  of  the  extent  of  the  inquiry  which  has 
been  made. 

5.  That  the  plaintiff  has  been  unable  to  agree  with  the  owner 
of  the  property  for  its  purchase,  and  the  reason  of  such  inability. 

6.  The  value  of  the  property  to  be  condemned. 

7.  A  statement  that  it  is  the  intention  of  the  plaintiff,  in  good 
faith,  to  complete  the  work  or  improvement,  for  which  the  prop- 
erty is  to  be  condemned;  and  that  all  the  preliminary  steps  re- 
quired by  law  have  been  taken  to  entitle  nim  to  institute  the 
proceeding. 

8.  A  demand  for  relief,  that  it  may  be  adjudged  that  the  public 
use  requires  the  condemnation  of  the  real  property  described,  and 
that  the  plaintiff  is  entitled  to  take  and  nold  such  property  for 
the  public  use  specified,  upon  making  compensation  therefor,  and 
that  commissioners  of  appraisal  be  appointed  to  ascertain  the  com* 
pensation  to  be  made  to  the  owners  for  the  property  so  taken. 

I«.  1896.  eh.  689.     In  effect  Hay  12,  1896. 

S  8861.  notice  to  be  annexed  to  petition)  serrlee  of. 

There  must  be  annexed  to  the  petition  a  notice  of  the  time  and 
place  at  which  it  will  be  presented  to  a  special  term  of  the  sa- 
preme court,  held  in  the  judicial  district  where  the  property  or 
Fomp  nortion  of  it  is  situated,  and  a  cony  of  the  petition  and  notice 
TTiTijit  he  f»erved  upon  all  the  owners  of  the  property  at  least  eight 
days  prior  to  its  presentation. 

007 


r 


II  8362-66  CQXDEIVINATION   LAW.  c.23,U 


I  S8«a.  Ser-fiee  off  petition  amd  aotiee. 

fiezrice  of  the  petition  and  notice  muit  be  made  in  the  same  min- 
ner  as  the  service  of  a  sammons  in  an  action  in  the  supreme  conrt 
is  required  to  be  made,  and  all  the  provisions  of  articles  one  aod 
two  of  title  one  of  chapter  five  of  this  act,  which  relate  to  the 
service  of  a  summons,  either  personally  or  in  any  other  way,  and 
the  mode  of  proving  service,  snail  apply  to  the  service  of  the  peti- 
tion and  notice.  If  the  defendant  nas  an  agent  or  attorney  re- 
siding in  this  state,  authorized  to  contract  for  the  sale  of  the  real 
property  described  in  the  petition,  service  upon  such  agent  or  at- 
torney will  be  sufficient  service  upon  such  defendant.  In  case  the 
defendant  is  an  infant  of  the  age  of  fourteen  years  or  upwards,  a 
copy  of  the  petition  and  notice  shall  also  be  served  upon  his 
general  guardian,  if  he  has  one;  if  not,  upon  the  person  with 
whom  he  resides. 

I  8868.  Appearance  of  Infant,  Idiot,  Ivnatle  or  Italiltval 
drankard. 

If  a  defendant  is  an  infant,  idiot,  lunatic  or  habitual  dmnkard. 
it  shall  be  the  duty  of  his  general  guardian,  committee  or  trustee, 
if  he  has  one,  to  appear  for  him  upon  the  presentation  of  the 
petition  and  attend  to  his  interests^  and  in  case  he  has  none,  or 
m  case  his  general  guardian,  committee  or  trustee  fails  to  appear 
for  him,  the  court  shall,  upon  the  presentation  of  the  petition  aii>i 
notice,  with  proof  of  servict,  without  further  notice,  appoint  a 
guardian  ad  litem  for  such  defendant,  whose  doty  it  shall  be  to 
appear  for  him  and  attend  to  his  interests  in  the  proceeding,  and. 
if  deemed  necessary  to  protect  his  rights,  the  court  may  re<^nire 
a  general  guardian,  committee  or  trustee,  or  a  guardian  ad  litem 
to  give  security  in  such  sum  and  with  such  sureties  as  the  court 
may  approve.  If  a  service  other  than  personal  has  been  made 
upon  any  defendant,  and  he  does  not  appear  upon  the  presentation 
of  the  petition,  the  court  shall  appoint  some  competent  attorney 
to  appear  for  Mm  and  attend  to  his  interests  in  the  proceeding. 

I  8864.  Appearance. 

The  provisions  of  law  and  of  the  rules  and  practice  of  the  foort, 
relating  to  the  appearance  of  parties  in  person  or  by  attorney  in 
fictions  in  the  supreme  court,  shjill  apply  to  tlie  proceeding  fron*. 
and  after  the  eervice  of  the  petition,  nnd  all  subsequent  orders, 
notices  and  papers  may  be  served  upon  the  attorney  appeRrinf  «»»« 
upon  a  gufi'^dian  ad  litem  in  the  same  manner  and  with  the  wv^ 
effect  as  the  service  of  papers  in  an  action  in  the  supreme  eovr* 
may  be  made.  ^ 

18866.  Ans'vreri  what  to  contain* 

Upon  presentation  of  the  petition  and  notice  with  proof  of  8e^ 
vice  thereof,  an  owner  of  the  property  may  appear  and  inter 
pose  an  answer,  which  must  contain  a  general  or  specific  denial 
of  each  material  allegation  of  the  petition  controverted  by  him- 
or  of  any  knowledge  or  information  thereof  sufficient  to  form  a 
belief,  or  a  statement  of  new  matter  constituting  a  defence  to 
the  proceeding. 

13366.  Verification   of  petition   or  answer. 

A  petition  or  answer  must  be  verified,  and  the  provisions  of 
this  act  relating  to  the  form  and  contents  of  the  verification  of 
pleadings  in  courts  of  record,  and  the  persons  by  whom  it  mW 
be  made,  shall  apply  to  the  verification. 
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18867.  Trial  of  iMues. 

The  court  shall  try  any  issue  raised  hy  the  petition  and  answer 
at  such  time  and  place  as  it  may  direct,  or  it  may  order  the  same 
to  be  referred  to  a  referee  to  hear  and  determine,  and  upon  such 
trial  the  court  or  referee  shall  file  a  decision  in  writing,  or  deliver 
the  same  to  the  attorney  for  the  prevailing  party,  within  twenty 
days  after  the  final  submission  of  the  proofs  and  allegations  of 
the  parties,  and  the  provisions  of  this  act  relating  to  the  form 
and  contents  of  decisions  upon  the  trial  of  issues  of  fact  by  the 
court  or  a  referee,  and  to  making  and  filing  exceptions  thereto, 
and  the  making  and  settlement  of  a  case  for  the  review  thereof 
upon  appeal,  and  to  the  proceedings  which  may  be  had  in  case 
such  decision  is  not  filed  or  delivered  within  the  time  herein  re- 
quired, and  to  the  powers  of  the  court  and  referee  upon  such 
trial,  shall  be  applicable  to  a  trial  and  decision  under  the  title. 

18868.  Cevtaln  pvoTtaiOBJi  applloable* 

The  provisions  of  title  one  of  chapter  eight  of  this  act  shall 
also  apply  to  proceedings  had  under  tnis  title. 

1 8869.  [Allied,    1895.]    Jnd^meiiti    cesta   vrken   to    defend* 
aiiit)  conmiliisloBiers. 

Judgment  shall  be  entered  pursuant  to  the  direction  of  the 
court  or  referee  in  the  decision  filed.  If  in  favor  of  the  defendant, 
the  petition  shall  be  dismissed,  with  costs  to  be  taxed  by  the  clerk, 
at  the  same  rates  as  are  allowed,  of  course,  to  a  defendant  pre- 
vailing in  an  action  in  the  supreme  court,  including  the  allowances 
for  proceedings  before  and  after  notice  of  trial.  If  the  decision  is 
in  favor  of  the  plaintiff,  or  if  no  answer  has  been  interposed  and 
It  appears  from  the  petition  that  he  is  entitled  to  the  relief  de- 
manded^ Judgment  snail  be  entered,  adjudging  that  the  con- 
demnation of  the  real  property  described  is  necessary  for  the 
public  use.  and  that  the  plaintiff  is  entitled  to  take  and  hold  the 
property  lor  the  public  use  specified,  upon  making  compensation 
therefor,  and  the  court  shall  thereupon  appoint  three  disinter- 
ested and  competent  freeholders,  residents  of  the  judicial  dis- 
trict embracing  the  county  where  the  real  property  or  some  part 
of  it  is  situated,  or  of  some  county  adjoii^ng  such  judicial  dis- 
trict; commissioners  to  ascertain  the  compensation  to  be  made 
to  tne  owners  for  the  property  to  be  taken  for  the  public  use 
specified,  and  ^t  the  time  and  place  for  the  first  meeting  of  the 
commissioners.  Provided,  however,  that  in  any  such  proceeding 
instituted  within  the  first  or  second  judicial  district,  such  com 
mlBsioners  shall  be  residents  of  the  county  where  the  real  prop- 
erty, or  some  part  of  it,  is  situated,  or  of  some  adjoining  coun^. 
If  a  trial  has  been  had,  at  least  eight  days'  notice  of  such  ap- 
pointment  must  be  given  to  all  the  defendants  who  have  appeared. 
The  parties  may  waive,  in  writing,  the  provisions  of  this  section 
as  to  the  residence  of  the  commissioners,  and  in  tiiat  case  they 
may  be  residents  of  any  county  in  the  State.  Where  owners  of 
separate  properties  are  joined  in  the  same  proceeding,  or  sepa- 
rate properties  of  the  same  owner  are  to  be  condemned,  more 
tlian  oae  set  of  commissioners  may  be  appointed. 

Ik  1880.  eb.  680. 

I    3370.  (Am'dt  1888,  1818.1     Dnttes  and  powers  of  ooia- 
mlanionerai. 

Tlie  commissioners  shall  take  and  subscribe  the  constitutional 
o.itu  of  otn^e.  Any  of  liiem  uiuy  ;»sue  subpoenas  and  aunuiusit'i- 
onths  to  witnesbbs;  a  majority  of  them  may  adjourn  the  proceeding 
before  them,  from  time  to  time  in  their  discretion.  Wbeuevei 
tbe>   meet*  except  by  appointmeni  of  the  court  or  pursuant  to 
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adjournment,  they  shall  cause  at  least  eight  days'  notice  of  sndi 
meeting  to  be  given  to  the  defendants  who  have  appeared,  or 
their  agents  or  attorneys.  They  shall  view  the  premises  described 
in  the  petition,  and  hear  the  proof  and  allegations  of  the  parties, 
and  reduce  the  testimony  taken  by  them,  if  any,  to  writing,  Rod 
after  the  testimony  in  each  case  is  closed,  they,  or  a  majority  yf 
them,  all  being  present,  shall,  without  unnecessary  delay  ascertain 
and  determine  the  compensation  which  ought  justly  to  be  made 
by  the  plaintiff  to  the  owners  of  the  property  appraised  by  them: 
and,  in  fixing  the  amount  of  such  compensation,  they  shall  not 
make  any  allowance  or  deduction  on  account  of  any  real  or  snp* 
posed  benefits  which  the  owners  may  derive  from  the  public  ose 
for  which  the  property  is  to  be  taken,  or  the  construction  of  any 
proposed  improvement  connected  with  such  public  use.  But  in 
case  the  plaintiff  is  a  railroad  corporation  and  such  real  property 
shall  belong  to  any  other  railroad  corporation,  the  commissioDers 
on  fixing  the  amount  of  such  compensation,  shall  fix  the  same  at 
its  fair  value  for  railroad  purposes.  They  shall  make  a  report 
of  their  proceedings  to  the  supreme  court  with  the  minutes  of  the 
testimony  taken  by  them,  if  any;  and  they  shall  each  be  entitled 
to  six  dollars  for  services  for  every  day  they  are  actually  en- 
gaged in  the  performance  of  their  duties,  and  their  necessaiy 
expenses  to  be  paid  by  the  plaintiff;  provided,  that  in  proceeding 
within  the  counties  of  New  York  and  Kings  such  commissioDers 
shall  be  entitled  to  such  additional  compensation  not  exceeding 
twenty-five  dollars  for  every  such  day,  as  may  be  awarded  by 
the  court,  and  provided  that  in  proceedings  instituted  by  a  village 
or  any  board  thereof  under  this  title  such  commissioners  shall 
be  entitled  to  such  additional  compensation,  not  exceeding  five 
dollars  for  every  such  day,  as  may  be  awarded  by  the  court 
Am'd  L.  1808,  ch.  884;  U  1913,  ch.  232.     In  effect  Sept  1,  1913. 

4   8371.    Conflnoatlon    or    ■ettlnir    aside    report  |    dep««it 
en  payable. 

Upon  filing  the  report  of  the  commissioners,  any  party  may 
move  for  its  confirmation  at  a  special  term,  held  in  the  district 
where  the  property  or  some  part  of  it  is  situated,  upon  notice 
to  the  other  parties  who  have  appeared,  and  upon  such  motion, 
the  court  may  confirm  the  report,  or  may  set  it  aside  for  irrega- 
larity,  or  for  error  of  law  in  the  proceedings  before  the  coounis- 
sioners,  or  upon  the  ground  that  the  award  is  excessive  or  in- 
sufficient. If  the  report  is  set  aside,  the  court  may  direct  a  re- 
hearing before  the  same  commissioners,  or  may  appoint  new 
commissioners  for  that  purpose,  and  the  proceedings  upon  such 
rehearing  shall  be  conducted  in  the  manner  prescribed  for  the 
original  hearing,  and  the  same  proceedings  shall  be  had  for  the 
confirmation  of  the  second  report,  as  are  herein  prescribed  for 
the  confirmation  of  the  first  report.  If  the  report  is  confirmed, 
the  court  shall  enter  a  final  order  in  the  proceeding,  directing  that 
compensation  shall  be  made  to  the  owners  of  the  property,  poi^ 
suant  to  the  determination  of  the  commissioners,  and  that  upon 
payment  of  such  compensation,  the  plaintiff  shall  be  entitled  to 
enter  into  the  possession  of  the  property  condemned,  and  take 
and  hold  it  for  the  public  use  specified  in  the  judgment  Deposit 
of  the  money  to  the  credit  of,  or  payable  to  the  order  of  the 
owner,  pursuant  to  the  direction  of  the  court,  shall  be  deemed 
a  payment  within  the  provisions  of  this  title. 

i   33T2.  Offer  to  purchase;  costs |  adftttlomal   allowssoe. 

In  nil  cases  where  the  owner  1  ^  a  resident  and  not  under  legal 
disability  to  convey  title  to  real  property  the  plaintiff,  befoi* 
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fleirice  of  his  petition  and  notice,  mar  malce  a  wrH^^n  offer  to 
purchase  the  property  at  a  specified  priee,  which  mur^-  within  ten 
days  thereafter  be  filed  in  the  office  of  the  clerk  of  the  county 
where  the  property  is  situated;  .and  which  cannot  be  given  in 
eTidence  before  the  commissioners,  or  considered  by  them.  The 
owner  may  at  the  time  of  the  presentation  of  the  petition,  or  at 
any  time  previously,  serve  notice  in  writing  of  the  acceptance  of 
plaintifTs  offer,  and  thereupon  the  plaintiff  may,  upon  filing  the 
petition,  with  proof  of  the  making  of  the  offer  and  its  acceptance, 
enter  an  order  that  upon  payment  of  the  compensation  agreed' 
apon,  he  may  enter  into  possession  of  the  real  property  described 
in  the  petition,  and  take  and  hold  it  for  the  public  use  therein 
specified.  If  the  offer  is  not  accepted,  and  the  compensation 
awarded  by  the  commissioners  does  not  exceed  the  amount  of  the 
offer  with  interest  from  the  time  it  was  made,  no  costs  shall  be 
allowed  to  either  party.  If  the  compensation  awarded  shall  ex- 
ceed the  amount  of  the  offer  with  interest  from  the  time  it  was 
made,  or  if  no  offer  was  made,  the  court  shall,  in  the  final  order, 
direct  that  the  defendant  recover  of  the  plaintiff  the  cost  of  the 
proceeding,  to  be  taxed  by  the  clerk  at  the  same  rate  as  is  al- 
io wed,  of  course,  to  the  defendant  when  he  is  the  prevailing  party 
in  an  action  in  the  supreme  court,  including  the  allowances  for 
proceedings,  before  and  after  notice  of  trial,  and  the  court  may 
also  gjant  an  additional  allowance  of  costs,  not  exceeding  five 
per  centum  upon  the  amount  awarded.  The  court  shall  also 
direct  in  the  final  order  what  sum  shall  be  paid  to  the  general 
or  ai>ecial  guardian,  or  committee  or  trustee  of  an  infant,  idiot, 
lunatic  or  habitual  drunkard,  or  to  an  attorney  appointed  by  the 
court  to  attend  to  the  interests  of  any  defendant  upon  whom 
other  than  personal  service  of  the  petition  and  notice  may  have 
been  made,  and  who  has  not  appeared,  for  costs,  expenses  and 
counsel  fees,  and  by  whom  or  out  of  what  fund  the  same  shall 
be  paid.  If  a  trial  has  been  had,  and  all  the  issues  determined 
in  favor  of  the  plaintiff,  costs  of  the  trial  shall  not  be  allowed 
to  the  defendant,  but  the  plaintiff  shall  recover  of  any  defendant 
answering  the  costs  of  such  trial  caused  by  the  interposition  of 
the  unsuccessful  defence,  to  be  taxed  by  the  clerk  at  the  same 
rate  as  is  allowed  to  the  prevailing  party  for  the  trial  of  an 
action  in  the  supreme  court. 

I  88T8.  Jwdstaentf  how  enfoveedi  delivery  possession  of 
premises  I  vrhen  vrrlt  of  asulstance  to  lanme. 

Upon  the  entry  of  the  final  order,  the  same  shall  be  attached 
to  the  judgment-roll  in  the  proceeding,  and  the  amount  directed 
to  be  paid,  either  as  compensation  to  the  owners,  or  for  the  costs 
or  expenses  of  the  proceeding,  shall  be  docketed  as  a  judgment 
against  the  person  who  is  directed  to  pay  the  same,  and  it  shall 
have  all  the  force  and  effect  of  a  money  judgment  in  an  action 
in  the  supreme  court,  and  collection  thereof  may  be  enforced  by 
execution  and  by  the  same  proceedings  as  judgments  for  the 
recovery  of  money  in  the  supreme  court  may  be  enforced  under 
the  provisions  of  this  act.  When  payment  of  the  compensation 
awarded,  and  costs  of  the  proceeding,  if  any,  has  been  made,  as 
directed  in  the  final  order,  ana  a  certified  copy  of  such  order  has 
been  served  upon  the  owner,  he  shall,  upon  demand  of  the  plain- 
tiff, deliver  possession  thereof  to  him,  and  in  case  possession 
is  not  delivered  when  demanded,  the  plaintiff  may  apply  to 
the  court  without  notice,  unle>:s  the  court  shall  require  notice 
to  be  given,  upon  proof  of  such  payment  und  of  s(>rvir'e  ot  the 
copy  order,  and  of  the  demand  ""^  iion-compliauee  the.'  'with,  for 
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a  writ  of  aasiBtanee,  and  the  court  shall  thereupon  cause  rack 
writ  to  be  issued,  which  shall  be  executed  in  the  same  maoBcr 
as  when  issued  in  other  cases  for  the  deliyery  of  possession  of 
rtal  property. 

I  8874,  [Am*d,  1894.]  Abandonment  and  dlaconttniiaBec 
of  proeeedfnar. 

Upon  the  application  of  the  plaintiff  to  be  made  at  any  time 
after  the  presentation  of  the  petition  and  before  the  expiratioo 
of  thirty  days  after  the  entry  of  the  fina!  order,  upon  eight  days' 
notice  of  motion  to  all  other  parties  to  the  proceeding  who  ha?e 
ap^ea]:ed  therein  or  upon  an  order  to  show  cause,  the  c  ^urt  majr, 
in  its  discretion,  and  for  good  cause  shown,  authorize  and  direct 
the  abandonment  and  discontinuance  of  the  proceeding,  upoo 
payment  of  the  fees  and  expenses,  if  any,  of  the  commissioDen, 
and  the  costs  and  expenses  directed  to  be  paid  in  such  final  order, 
if  such  final  order  shall  have  been  enterea,  and  upon  such  other 
terms  and  conditions  as  the  court  may  prescribe;  and  upon  the 
entry  of  the  order  granting  such  application  and  upon  compliance 
with  the  terms  and  conditions  therein  prescribed,  payment  of  the 
amount  awarded  for  compensation,  if  such  compensation  shall 
have  been  theretofore  awarded,  shall  not  be  enforced,  but  in 
such  case,  if  such  abandonment  and  discontinuance  of  the  pro- 
ceeding be  directed  upon  the  application  of  the  plaintiff,  the  order 
granting  such  application,  if  permitting  a  renewal  of  such  pro- 
ceedings, shall  provide  that  proceedings  to  acquire  title  to  sucb 
lands  or  any  part  thereof  shall  not  be  renewed  by  the  plaint^ 
without  a  tender  or  deposit  in  court  of  the  amount  of  the  award 
and  interest  thereon. 

L.   18M.   ch.  475. 

I  887S.  [Am'd,  ISINS.]    Appoal  from  final  orders i  stajr. 

Appeal  mav  be  taken  to  the  appellate  division  of  the  supreme 
court  from  the  final  order,  within  the  time  provided  for  apoeaa 
from  orders  by  title  four  of  chapter  twelve  of  this  act;  and  aB 
the  provisions  of  such  chapter  relating  to  appeals  to  the  appellate 
division  of  the  supreme  court  from  orders  of  the  special  term 
shall  apply  to  such  appeals.  Such  appeal  will  bring  up  for  review 
all  the  proceedings  subsequent  to  the  judgment,  but  the  judgment 
and  proceedings  antecedent  thereto  may  be  reviewed  on  such 
appeal,  if  the  appellant  states  in  hi^  notice  that  the  same  will  be 
brought  up  for  review,  and  exceptions  shall  have  been  filed  to 
the  decision  of  the  court  or  the  referee,  and  a  case  or  a  case 
and  exceptions  shall  have  been  made,  settled  and  allowed,  m 
required  by  the  provisions  of  this  act,  for  the  review  of  the  tmi 
of  actions  in  the  supreme  court  without  a  jury.  The  proceed- 
ings of  the  plaintiff  shall  not  be  stayed  upon  such  an  appeal, 
except  by  order  of  the  court,  upon  notice  to  him,  and  the  appeal 
shall  not  affect  his  possession  of  the  property  taken,  and  the  ap- 
peal of  a  defendant  shall  not  be  heard  except  on  his  stipulatioD 
not  to  disturb  such  possession. 

li.  1805,  ch.  046. 

I  3876.  [Am*d,  1895.)    Appeal  from  Jndvment  by  platatlfl. 

If  a  trial  has  been  had  and  judgment  entered  in  favor  of  the 
defendant,  the  plaintiff  may  appeal  therefrom  to  the  appellate 
division  of  the  supreme  court  within  the  time  provided  for  ap- 
peals from  judgments  by  title  four  of  chapter  twelve  of  this  act, 

»is 
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and  all  the  proyisioDS  of  said  chapter  z elating  to  appeals  from 
judgments  shall  apply  to  such  appeals;  and  on  the  hearinc  of  the 
appeal*  the  appellate  division  uuiy  ultirm,  re  Terse  or  modify  t&e 
judgment,  and  in  case  of  veversal  may  grant  a  new  trial,  or 
direct  that  judgment  be  entered. in  favor  of  the  plaintiff.  If  the 
Judgment  is  athrmed,  cosis  shall  be  allowed  to  the  respondent,  but 
if  reversed  or  moditied,  no  costs  of  the  appeal  shall  be  allowed 
to  either  party. 

Ij.  1886.  cb.  M6. 

I  8377.  Wken  general  term  may  direct  a  new  appraisal. 

On  the  hearing  of  the  appeal  from  the  tiual  order  the  court  may 
direct  a  new  appraisal  before  the  same  or  new  commissioners, 
in  its  discretion,  and  the  report  of  such  commissioners  shall  be 
final  and  conclusive  upon  all  parties  interested.  If  the  amount 
of  the  compensation  to  be  paid  is  increased  by  the  last  report, 
the  difference  shall  be  a  lien  upon  the  land  appraised,  and  shall 
be  paid  to  the  parties  entitled  to  the  same,  or  shall  be  deposited 
as  the  court  shall  direct;  and  if  the  amount  is  diminished,  the 
difference  shall  be  refunded  to  the  plaintiff  by  the  party  to  whom 
the  same  may  have  been  paid,  and  judgment  therefor  may  be 
rendered  by  the  court,  on  the  filing  of  the  last  report,  against  the 
parties  liable  to  pay  the  same. 

I  3878.  Conflicting  claimants. 

If  there  are  adverse  and  conflicting  claimants  to  the  money, 
or  any  part  of  it,  to  be  paid  as  compensation  for  the  property 
tal^en,  the  court  may  direct  the  money  to  be  paid  into  the  court 
by  the  plaintiff,  and  may  determine  who  is  entitled  to  the  samo, 
aiid  direct  to  whom  the  same  shall  be  paid,  and  may,  in  its  dis- 
cretion, order  a  reference  to  ascertain  the  facta  on  which  such 
determination  and  direction  are  to  be  made. 


I  as7».  [Am'd,  1800.1    Party  la  pasacMlan  may  stay  9m 
atfirlnm    secnrity. 

At  any  stage  of  the  proceeding  the  court  may  authorize  the 
Dlaintiff  if  in  possession  of  the  property  sought  to  be  condemned, 
to  continue  in  possession,  and  may  stay  all  actions  or  proceed- 
ings against  him  on  account  thereof,  upon  giving  security,  or 
depositing  such  sum  of  money  as  the  court  jnay  direct  to  be 
held  as  security  for  the  payment  of  the  compensation  which 
may  be  finally  awarded  to  the  owner  therefor  and  the  costs  of 
the  proceedings,  and  in  every  such  case  the  owner  may  con- 
duct the  proceeding  to  a  conclusion,  if  the  plaintiff  delays  or 
neglects  to  prosecute  the  same.  When  the  final  award  to  any 
owner  is  less  than  fifty  dollars,  in  proceedings  to  condemn  a  ngnt 
of  way,  for  telephone  or  telegraph  poles  and  wires,  the  allow- 
ance of  costs,  if  any,  and  the  amount  thereof  not  exceeding 
that  prescribed  by  statute,  shall  be  in  the  discretion  of  the 
court  in  any  action  or  proceeding  that  may  have  been  or  may 
hereafter  be  stayed,  If  the  telephone  or  telegraph  poles  and 
wires,  in  such  action  or  proceeding  so  stayed,  shall  have  been 
erected  for  more  than  three  years  prior  to  the  commencement 
thereof. 

I»Ma«k.mr   Inflffeet8ept.l.liQa  ^^^ 
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f  S880.  Temporary  poBseasloM  pendiMK  proeeedinss. 

When  an  answef  to  the  petition  has  been  interposed,,  and  it 
«ppear8  to  the  satisfaction  of  the  court  that  the  public  interests 

-*•!  be  prejudiced  by  delay,  it  may  direct  that  the  plaintiif  be 
permitted  to  enter  immediately  upon  the  real  property  to  be 
taken,  and  devote  it  temporarily  to  the  public  use  specified  m 
the  petition,  upon  depositing  with  the  court  the  sum  stated  in  the 
answer  as  the  value  of  the  proi>erty,  and  which  sum  shall  be 
applied,  so  far  as  it  may  be  necessary  for  that  purpose,  to  the 
payment  of  the  award  that  may  be  made,  and  the  costs  and 
expenses  of  the  proceeding,  and  the  residue,  if  any,  returned  to 
the  plaintifif.  and,  in  case  the  petition  should  be  dismissed,  or  nr 
award  should  be  made,  or  the  proceedings  should  be  abandonee 
by  the  plaintiff,  the  court  shall  direct  that  the  money  so  deposited, 
so  far  as  it  may  be  necessary,  shall  be  applied  to  the  payment 
of  any  damages  which  the  defendant  may  have  sustained  by  sncfa 
entry  upon  and  use  of  his  property,  and  his  costs  and  expenses 
of  the  proceeding,  such  damages  to  be  ascertained  by  the  conrt, 
or  a  referee  to  be  appointed  for  that  purpose,  and  if  the  sum  so 
deposited  shall  be  insuflBcient  to  pay  such  damages,  and  all  costs 
and  expenses  awarded  to  the  defendant,  judgment  shall  be  entered 
against  the  plaintiff  for  the  deficiency,  to  be  enforced  and  col- 
lected in  the  same  manner  as  a  judgment  in  the  supreme  court; 
and  the  possession  of  the  property  shall  be  restored  to  tiie  de- 
fendant. 

i  8881.  Bfotlee  of  pendeney  of  aettoB  to  bo  Hied. 

Upon  service  of  the  petition,  or  at  any  time  afterwards  befwe 
the  entry  of  the  final  order,  the  plaintiff  may 'file  in  the  clerk's 
office  of  ttach  county  where  any  part  of  the  property  is  situated, 
a  notice  of  the  pendency  of  the  proceeding,  stating  the  names 
of  the  parties  and  the  object  of  the  proceeding,  and  containiof 
•4  brief  description  of  the  property  affected  thereby,  and  froa 
the  time  of  filing,  such  notice  shall  be  constructive  notice  to  t 
purchaser,  or  incumbrancer  of  the  property  affected  thereby,  from 
or  against  a  defendant  with  respect  to  whom  the  notice  k 
directed  to  be  indexed,  as  herein  prescribed,  and  a  person  whose 
conveyance  or  incumbrance  is  subsequently  executed  or  subse- 
quently recorded,  is  bound  by  all  proceedings  taken  In  the  pro- 
ceeding after  the  filing  of  the  notice,  to  the  same  extent  aa  if 
ho  was  a  party  thereto.  The  county  clerk  must  immedfatelj 
record  such  notice  when  filed  in  the  book  in  his  ofllce  kept  for 
the  purpose  of  recording  notices  of  pendency  of  actions,  and 
index  it  to  the  name  of  each  defendant  specified  in  the  direction 
appended  at  the  foot  of  the  notice,  and  subscribed  by  the  plaintift 
or  his  attorney. 

i  8382.  Power  of  court  to  ntake  neeesMiry  orders. 

In  proceedings  under  this  title,  where  the  mode  or  manner  of 
conducting  all  or  any  of  the  proceedings  therein  is  not  expresslT 
provided  for  by  law,  the  court  before  whom  such  proceedings 
may  be  pending,  shall  have  the  power  to  make  all  necessary 
orders  and  give  necessary  directions  to  carry  into  effect  the 
object  and  intent  of  this  title,  and  of  the  several  acts  conferriM 
authority  to  condemn  lands  for  public  use,  and  the  practice  m 
such  •cases  shall  conform,  as  near  as  may  be,  to  the  ordinao 
practice  in  such  coitrt. 

014 
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g  8888.  Repealinar  olansei  limlUitloMB. 

80  much  of  all  acts  and  parts  of  acts  as  prescribe  a  method 
of  procedure  in  proceedings  for  the  condemnation  of  real  property 
for  a  public  use  is  repealed,  except  such  acts  and  parts  of  acts 
as  prescribe  a  method  of  procedure  for  the  condemnation  of  real 
property  for  public  use  as  a  highway,  or  as  a  street,  avenue,  or 
public  place  in  an  incorporated  city  or  village,  or  as  may  pre- 
scribe methods  of  procedure  for  such  condemnation  for  any 
public  use  for,  by,  on  behalf,  on  the  part,  or  in  the  name  of  the 
corporation  of  the  city  of  New- York,  known  as  the  mayor, 
aldermen,  and  commonalty  of  the  city  of  New- York,  or  by 
whatever  name  known,  or  by  or  on  the  application  of  any  board, 
department,  commiBsioners  or  other  officers  acting  for  or  on 
behalf  or  in  the  name  of  anch  corporation  or  ci^,  or  whete  the 
Utle  to  the  real  property  so  to  be  acquired  vests  in  such  corpora- 
tion or  in  such  ci^;  and  all  proceedings  for  the  condemuutiou 
of  real  property  embraced  within  the  exceptions  enumerated  in 
this  section  are  exempted  from  the  operation  of  this  title. 

L.  1890,  ch.  247. 

f  3384.  l^lken  act  takes  effect. 

This  title  shall  take  effect  on  the  first  day  of  May,  one  thou- 
Mind  eight  hundred  and  ninety,  and  shall  not  affect  aniy  proceed 
mg  previously  commenced. 
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TITLE  II. 
Proceedingrs  for  the  sale  of  coxporat*'  real  property. 

Vec.  3390.  Proceedings  by  oorporatioiu,  etc.,  to  be  pursuant  to  tbc  proTiskns 
of  thlB  title. 

3891.  Petition  and  contents. 

3892.  Hearing  of  > application;  notice;  referee  to  take  proofs. 
aB93.  Order;  when  application  for,  maj  bo  oiH;MMMd. 

8394.  InsolTont  corporation  or  association;  notice  to  creditors. 

3890.  Service  of  notices. 

8896.  Power  o'  conrt  to  make  necessary  orders. 

^97.  W'lieu  act  takes  effect. 

SS  33iM>-:)307.  [Repealed  -by  L.  1909.  chs.  28  and  34.  fe< 
Consolidated  Laws,  tits.  General  Corporation  Law,  §f  T0-7ti 
330,  Joint  Stook  Association  Law,  {  8.J 
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e.  38,  t.  8  MECHANICS'  LIENS.  S§  3398-3419 

TITUE  HL 

(Added  by  Jm  1S97.  oil.  419.    Ip  effMt  Sept.  1,  1S97.] 

CNOTB.— Gh.  419  proTidM  that  this  und  following  tlcle  shall  be  Innerted  In  ok.  32  ef 
fhe  code.   BrldeMly  error  for  ch.  28,  and  tbny  are  iMre  Inserted  according  to  notion 

».3 
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Proceedings  for  the  enforcement  of  znechanics'  liens  on 

real  property. 


PorpoM  of  title ;  definitions. 

Enforconent  of  a  mechanic's  lien  on  real  property. 
SIOOl  Enforcement  of  alien  onder  contracts  for  a  publlo  Improvement. 
MM.  Action  In  a  court  of  record ;  consolidation. 
tM08.  Parties  to  action  In  a  court  of  record. 
840B.  Equities  of  lienors  to  be  determined. 
S4(M.  Action  In  a  court  no  >  of  record. 
SKIS.  When  personal  servloe  can  not  be  made. 
M06w  Proceedings  on  return  of  summons ;  judgment  by  defaults. 
M07.  Issue;  how  tried. 
SMB.  Executions. 

SMI.  Appeals  from  Judcments  In  courts  not  of  record. 
MIOl  Transcripts  of  judiBmeat  in  v  ourts  not  of  record. 
Mil.  Cost  and  dlsburseme nu. 
MIS.  Judgment  In  case  of  failure  to  establish  lien. 
S41S.  Offer  to  pay  Into  court. 
gil4.  Preference  over  contractors. 

M18.  Judgment  may  direct  deiirery  of  property  In  lieu  of  money. 
MIC.  Judgment  for  deficiency. 
M17.  Discbarge  of  mechanlCiT  Hen  by  order  of  court. 

MIS.  Judnnents  In  actions  to  forclose  liens  on  account  of  public  ImproTements. 
MUl  Judgment  in  action  to  foreclose  a  mecliaDlc's  Uen  on  property  of  a  nOr 
lecM  corporation. 

II  839M-3410.    [Repealed  by  L.  1909,  ch.  38.    See  Consolidatea 
Laws,  tit.  Lien  Law,  §}  40-61.1 
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3419-41 


LIENS  ON  VESSELS. 


c.2S,t4 


TITLE  rV. 

[Added  by  L.  1897»  cb.  419.     In  effect  Sept.  1,  1897.] 

[Note  —  The  duplicate   |   8419,   and   arrangement  of    section    nnmben  in 
■yllabas  of  thi8  title  are  bo  In  the  original.] 

Proceedings  to  enforce  liens  on  vessels. 

Sec  8419.  Enforcement  of  Uena  on  yesaels. 

3420.  Application   for  warrant. 

3421.  Undertaking   to   accompany   application. 
8422.   Warrant;   ezecation   thereof. 

3428.   Order  to  show  cause;  contents;  serrloe. 
8424.   Notice  of  service  to  be  published  and  serTed. 
3425.  Proceedings  upon  return  of  order  to  show  cause. 

8426.  Order  of  sale. 

8427.  Sale  and  proceeds. 

3428.  Notice  of  the  distrtbntion  of  the  proceeds  of  sale. 

3429.  Liens  for  which  no  warrants  are  issued. 

3430.  Contested  claims. 

8481.  Trial  of  issues  and  appeal. 

3432.  Distribution  of  proceeds. 

8433.  Payment  of  uncontested  claims. 

3434.  Distribution  of  surplus. 

3435.  Application  for  a  discharge  of  warrant 

3436.  T'ndertaklng  to   accompany   application   for  discharge. 

3437.  Discharge  of  warrant. 

3438.  Action   on   undertaking. 

3439.  Costs  of  proceedings. 

3440.  Sheriff  must  return  warrant. 

3441.  Discharge  of  lien  liefore  issue  of  wmrrant 

fi  8419-S441,   [Repealed  by  L.  1909,  ch.  88w    See  Consolidated 
Laws.  tit.  Lien  Law,  If  85-107.1 
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SCHEDULE  OF  LAWS  REPEALED 

by 
£«.  Z909|  ch.  65,  (an  act  to  amend  the  Code  of  Civil  Procedurt^ 
generally)  together  with  previous  repeals  and  notes  as 
compiled  by  Board  of  Statutory  Consolidation. 


SXATUTBS  HeBBBT  RePBAUBD 

Previous  Rkpbalb 

JUBVIBBD  BTAT- 
UTSB 

Section 

Section 

BKFBAUNG  STAT- 
UTES 

Ft.|Ch.|Tit.IArt. 

L.  1  Ch.  1     fi 

0     12   . .      1-5,  8. 


1 
2 


2 
3 


9 
5 


5 
5 


13    .. 

1     1 


AU 
AU. 


1  2     AU 

2  ..     AU, 


6       11     6-20. 


2  « 
2  6 
2         6 


1     2     23-39... 

1  3     64-68... 

2  •  •      AU  •  • «  •  • 


9        6       8     1     AU. 


2        6        8     2    AU 


*  •  •  •  • 


1 1830 

1-^6,8 1880 

AU 1880 

3 1845 

8 1840 

12 1841 

AU 1877 

AU 1880 

AU 1880 

23 1880 

26 1865 

AU 1880 

6-20 1880 

7 1830 

7-0.  12 1837 

23-27 1837 

23-39 1880 

64-68 1880 

56 1830 

I,  2,  6-14,  17-21,  23- 

26,  30,  31,  35-59..  1880 

2 1837 

3.  subd.S 1830 

3 1873 

7 1873 

27 1867 

30 1867 

32.  48,  68 1830 

38,  39 1837 

49 1843 

54 1830 

AU 1893 

1 1S73 

9 1874 

16 1888 

17-22 1880 

AU 1893 

31.  32,  38;  39  pt.  be- 
glnningr  "  but  may 
prove  such  notice,  * 
to  end   of  section; 

40-42 1880 

34 1890 

36 1859 

46-51 1900 

AU 1893 

010 
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245 
245 
153 
354 
297 
417 
245 
245 
423 
724 
246 
246 
320 
460 
460 
245 
245 
320 

245 
460 
320 
79 
657 
782 
782 
320 
460 
121 
320 
686 
225 
470 
302 
245 
686 


246 
456 
261 
554 
686 


63 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

14 

71 

71 

1 

1 

16 

1 

71 

17 

1 

I 

6 

12 
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71 

1 

21 

1 

1 

1 

1 

1 
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1 
1 
2 
1 
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BtATUTES  Hereby  Repealed 

Previoub  Repeals 

REYISEO  STAT- 

BBPBALJNa 

STAT- 

UTES 

Section 

Section 

UTES 

Pt.|Ch.|Tit.|Art. 

L.  1 

Ch.  1 

s 

note 

• 

2       6 

3     3     AU 

52 

•   •  ■   • 

1859 

261 

1 

62-66,  69-74,  80-83. 

1880 

245 

1 

58 

1849 

100 

1 

• 

66 

1850 

272 

1 

* 

72 

1878 
1845 

30 
236 

1 

1 

• 

75,  subd.  8 

• 

79 

1867 

782 

11 

• 

AU 

1893 

686 

1 

9      6 

4  . .     1-M,  5^  57, 

1 

1830 

320 

22 

• 

69^7? 

1-64,  66*  67,  59-76.. 

1880 

245 

1 

30 

•  •  •  • 

1880 

231 

1 

• 

36 

•  •  •  • 

1863 

400 

1 

• 

48,  66 

1837 
1835 

460 
264 

V'' 

4 

56 ;;;.;;;'. 

•  •  •  • 

2       6 

6  ..   7-22,24 

6  ..     All 

7-22,  24 

1880 
1866 

245 

802 

1 
1 

2       6 

46 

•  •  «  • 

• 

74 

•  •  •  • 

1877 

456 

1 

• 

1     3     AU 

AU 

1893 
1877 

686 
417 

1 
1 

3       1 

AU 

•  •  •  • 

AU 

■  ■   ■  • 

1880 

245 

1 

3       1 

2  ..     All 

1-37,  40-42,  44, 

46- 

■ 

150 

•  •   •  • 

1877 

417 

1 

37 

*  4   •  # 

1862 

460 

39 

37 

■  «  •  * 

1863 

392 

2 

54,  55 

«  •  •  • 

1830 

76 

1 

91.  94,  subd.  1,96... 

1830 

320 

3^-34      • 

123,  124 

1842 

277 

2,3 

« 

128 

1839 

74 

1 

« 

AU 

1880 

245 

1 

3      1 

3  ..     AU........ 

7 

1830 
1864 

320 
280 

35 

5 

• 

7 

4  ..     1-22,  24>28. 

AU 

1877 
1880 

417 
245 

P^ 

X 

AU 

3       1 

35,  36,  40, 

45 

1-22,  24-27,45.. 

■  •   •  • 

1877 

417 

1 

[IM] 

1-22,  24^27,45.. 

■    •      •     V 

1880 

246 

1 

28 

•   mm 

1886 

693 

1 

4       1 

6   ..     1,    2,    8-10, 
12, 13, 15- 
26,  32-34. 

1,  2,  8-10.  12.  13. 

15- 

' 

20,  22.  23.  26,  32-34 

1877 

417 

1 

1.  2.  8-10,  12,  13. 

15- 

19.  20,  except 
fixing  places  w 

part 
here 

courts  of  common 

pleas    and    general 

sessions     shaU 

be 

1 

1 

held,  22,  23,  26, 

32- 

1 

34 

1880 

245 

1 

20,  subd.  2 

1840 

41 

3 

• 

20,  subd.  6 

1838 

83 

20,  subd.  10 

1880 

106 

2 

20.  subd.  13 

1880 

3 

5 

20.  subd.  15 

1835 
1833 

119 
295 

2 
3 

20,  vsubd.  30 

[!&! 

20,  subd.  38 

1829 

80 

2 

1 

20,  subd   38 

1830 

6 

3 

GSQ 


SCHEDULE  OF  LAWS  REPEALED. 


1 


Statutes  Hekeby  REPSAiiED 


REVUED  STAT- 
UTES 


Fl.ICh.|Tlt.rArt. 


Section 


3 
3 


1 
2 


6 
1 


AU. 
AU 


3 
3 


2 
2 


3 

4 


All 

1-22,   25- 
2«7,    271- 
281 


2  3 

3  3 


1-0.  11. 


1-39,  42,  43, 
46,  47,  49- 
53.  62-96. 


3         *' 

3  5 


•    •  • 


AU, 


AU 


Previous  Repeals 


Section 


20,  subd.  40 

20,  subd.  43 

20,  subd.  47 

21,  24,  25 

24 

1-3 

All 

1,  pt.  beginning  "and 
In  no  other;  and 
no,"  to  end  of  sec- 

6,  subd.  1 

7,  pt.  requiring  surro- 
gate to  record  ac- 
counts of  adminis- 
trators, executors 
and  guardians 

All 

AU 

1-22,  25-230,  232- 
267,  271-281 

2.  3 

2-4 

15 

44 

47 

52,  53,  58 

5^-66 

112 

118 ,.. 

137-139 

189,  subd.  1 

222 

231 

245»^248 

258 

1-0,  11 

l-O.  11 

6 


11-39.  42.  43.  46,  47, 
49-53.  62-96 

11-39,  42,  43.  46,  47, 
49-53,  62-96 

33 

Tit.  2,  {S  18-53 

All 

AU 

Tit.  1.  5  12... 

Tit.  1,  I  36 

Tit.  1,  §  37 

Tit.  2,  I  1 

Tit.  2.  i  2,  subd.  1... 

Tit.  2.  I  3 

Tit.  2.  I  4 

I  Tit.  2.  §§  5-7 


repealing 

STAT- 

VTEB 

L.  1  Ch.  1 

9 

See 
-note 

1852 

65 

* 

1836 

265 

1836 

40 

1896 

548 

1843 

88 

1867 

272 

1880 

245 

1837 

460 

71 

1830 

320 

36 

• 

1837 

460 

2 

1880 

245 

1 

1880 

245 

1 

1880 

245 

1 

1840 

317 

1 

• 

1848 

379 

45 

1876 

277 

1 

• 

1864 

421 

1 

t 

1845 

25 

1 

1840 

317 

3 

m 

1848 

379 

45 

1873 

146 

1 

m 

1838 

243 

1 

m 

1831 

300 

41 

1844 

11 

1 

* 

1842 

38 

1 

• 

1896 

548 

1 

1877 

417 

1 

1840 

347 

1 

• 

1877 

417 

1 

1880 

245 

1 

1830 

320 

38 

• 

1877    417     1 


1880 
1828 
1848 
1849 
1880 
1847 
1861 
1878 
1848 
1848 
1864 
1855 
1855 


245 

20 

379 

438 

245 

337 

221 

292 

50 

50 

219 

511 

511 


1 

15153 

66 

73 

1 

1 

1 

1 

1 

2 

1 

1 

2-4 


021 


SCHEDULE  OF  LAWS  REPEALED. 


Statutes  Heoebt  Repealed 


RBVIEIED  STAT- 
UTES 


Pt.lCh-ITit.lArt. 


Section 


8 


AU. 


3 

7 

7 

7 

1  .. 

2  .. 

3  .. 

All. . 

g 

All. . 

3 

l-dO, 

71-90 

4   .. 


8 

7 

6   .. 

3 

7 

6   .. 

3 

8 

1    .. 

3 

8 

2   .. 

3 

8 

3   .. 

8      8 


l-«.  53-61, 
64-e6.  68- 
83 

AU 

All 

AU 

AU 

3-10,  12-16, 
l»-66 


1.  3-41.  43- 
6d,  92- 
101,  107- 
108 


Psssnous  Repeals 


Section 


repealing  STAT- 
UTES 


L.  I  Ch.  I    i 


1853  511 

1855  511 

1830  320 

86  1830  320 


See 
note 


Tit.  5.  {S  22-29 1877 

AU 1880 

Tit.  1,  AU 1877 

Tit.  2.  ifi  1-11,  14-28  1877 

Tit.  3,  AH 1877 

Tit.  4,  f  J  1-13,  15-27  1877 

Tit.  5.  f  9 1844 

Tit.  5.  §  22,  subd.  1..  1860 

Tit.  5,  J  51 1847 

Tit.  5,  AU 1877 

Tit.  6.  Sfi  16-53 1877 

Tit.  6.  S  39 1845 

AU .    1880 

All 1877 

AU 1880 

1-14 1877 

All 1880 

3 1851 

14 1876 

25,  subd.  2 1865 

29-31 1867 

1-60,71-73.77-90...  1877 

1-60,  71-90 1880 


1-9,  63-61.  64-66.  68- 

83 1877 

1-9,  53-61.  64-66,  68- 

83 1880 

AU 1877 

All 1880 

80 1845 

AU 1877 

AU 1880 

All 1877 

All 1880 

AU 1877 

AU 1880 

8 1877 

33 1859 

42 1837 

3-10.  12-16.  19-66...  1880 


417 
245 
417 
417 
417 
417 
324 
152 
410 
417 
417 
163 
245 
417 
245 
417 
245 
472 
420 
421 
.  68 
417 
245 


245 
417 
245 


245 
417 
245 
417 
245 


6 

6-10         • 

42.43 

40.44, 

46,48      • 

1 

1 

1 

1 

1 

2  ♦ 

1  ♦ 

1  • 

1 

1 

8  • 

1 

1 

1 

1 

1 

1  • 

1  • 

8  • 

J..     . 

1 


417    1 


I 
1 

1 


69     18 
417     1 


1 
1 
1 
1 
1 


417  1 

110  1 

400  74 

245  1 


1,    3-41.    43-65.    92- 

101,107-108 1880  245  1 

3 1864  422  1 

4-11,16-30 1877  417  1 

15 1849  107  1 

21.  24 1840  354  2,  3 

24 1842  197  6 

42 1858  848  1 

929 


fiCHEDULE  OF  LAWS  REPEALED. 


Statutes  Hereby  Repealed 

Preyioub  Repeals 

HBVIBED  8TAT- 

iREPEALINa  STaT- 

UTE» 

Section 

Section 

UTZS 

JPt.|Ch.ITIt.|Art. 

L.  I  Oh.  1 

s 

See 

3 

8 

5   .. 

All. . 

AU 1880 

245 

1 

~  nobc 

3 

8 

6  .. 

1-16. 

22-43 

16-21,    relating   to 

petit  jurors,  37-42.    1877 

417 

1 

43 1830 

320 

52 

All 1880 

245 

1 

3 

8 

7  .. 

All.. 

13,  subds.  1.  3 1869 

All 1880 

433 
245 

1.2 

1 

* 

3 

8 

9  .. 

All.. 

All 1 880 

245 

1 

3 

8 

10   . . 

All.  . 

28   34-36                           1849 

193 

1-4 

* 

30 1851 

32,  47 1868 

39,  44 1857 

All 1880 

460 
828 
684 
245 

1 

2.5 

3.4 

* 

3 

8 
8 

12  .. 

13  .. 

An.. 

AU 1880 

1 1877 

20 1843 

245 

417 

9 

1 

1 
1 

3 

All.. 

* 

AU 1880 

245 

1 

3 

8 

14  .. 

All.  . 

5 

1843 
1880 

187 
245 

1 
1 

* 

All 

a 

8 

16^.. 

AU.. 

3 1842 

8 1840 

10 1844 

277 
342 
346 

5 

12 

2 

14 

1838 
1880 

266 
245 

8 
1 

* 

All 

3 

8 

17  .. 

1-26. 

31-^4. 

36-46 1 

1-26,  31.  33,  34,  36- 

46 1880 

245 

1 

[104] 

2-12,    16-26,    31,   33, 

34,  36-46 1877  ' 

417 

1 

43,  46 1832 

210 

I 

3 

9 

1   .. 

All.. 

15-17 1840 

AU 1880 

225 
245 

13 
1 

3 

« 

2  .. 

All.  . 

39 1830 

All 1880 

320 
245 

53 

1 

* 

8 

9 

3  .. 

1-3. 

5-120. 

35 

1844 

312 

1 

• 

1-3,     5-65,     67-120; 

part  relating  to  ap- 

peals   from    surro- 
gates' courts . .   1877 

1-3,  5-120 1880 

417 
245 

1 
1 

3 

lO 

1   .. 

AU. . 

13 1840 

AU 1880 

386 
245 

40 

I 

3 

lO 

2  .. 

AU. . 

4,  5 1S75 

6 1875 

305 
16 

\-' 

• 

• 

AU 1880 

245 

1 

3 

iO 

b  .. 

2-40. 

42-50 

2-40,  43-50 1880 

4  1:  1 1844 

245 

1 

346 

3 

17-19,  22,  27,  30  part 

prescribing  fet's  for 

clerks,  31,  33 1840 

386 

40 

32 1844 

300 

42 1896 

548 

3 

lO 

4  .. 

1-3., 

5-17... 

1,  2 1896 

3,  .5-17 1880 

548 
245 

3 

4 

lO 
2 

6   .. 

AU. . 

All 1880 

245 

5   .. 

o .  «  • 

3 1886 

593 

4 

2 

8  .. 

1... 

I    

•   *  • 

«  •   •   • 

11051 

^\ 

023 

■ 

SCHKDULE  OF  LAWS  REPEALED. 


Statutes  Herebt 
Rbpsalbd 


1778  12 

1778  14 

1778  25 

1779  14 
1779  19 
1779  12 

1779  17 
1786  42 

1780  44 

1780  56 

1780  9 

1781  21 
1781  25 
178x  47 

1781  6 

1781  13 

1782  24 
1782  3d 

1782  1 

1782  8 

1783  14 
1783  31 


1783 
1783 
1784 
1784 
1784 
1784 
1784 
1784 
1784 

1784 
1785 
1785 
1785 
1785 
1785 
1785 

1786 
1786 
1786 
1786 


39 

41 
7 
26 
41 
48 
54 
59 
11 

12 
20 
27 
39 
58 
61 
71 

7 
16 
24 
27 


3.4,6.7 

All 

All  (2d  Bess. ). 
AU  (2d  Seas. 
All  (3d  Sess. 
All  (3d  Sess. 

All 

AU 


All  (4th  Sess.), 
All  (4th  Sess. 
All  (4th  SeKH. 
AU  (4th  Sess. 

AU  (5th  Sess.) 
AU  (5th  Sess.) 

AU 

All 

All 
AU 
AU, 
AU 


(6th  Sess.) 
(6th  Sess.) 


All 

AU 

AU  (7th  Sess.) 

AU 

All 

AU 

AU 

AU 

7-13  (8th 

AU  (Sth  Sess.) 

AU 

AU 

All 

All 

1-5,  7 

AU 


AU 
AU, 
AU. 
AU 


*  Second  meeting. 


Previous  Repbalb 


Section 


REPEALIKQ  STAT- 
UTES 


L.  I  Ch.  i  i 


All. 
AU, 


1801  193 
1848  379  15 


AU 1786  29  1 


All 
AU 
AU 


1848  379  15 
1782  36  12 
1787  89  24 


AU. 
AU. 
AU, 
AU. 
All. 
All. 
AU. 


1782  36     12 

1782  36     12 

1788  73 

1788  5 

1788  73 

1782  36     12 

1786  20     1 


See 
note 


lllO] 


2 

13 

2 


15. 
AU, 


%   . . , 

1784       7     1 
1787     80     24 


All 1848  370     15 


Part  beginning  "  and  if 
any  such  action  shall  be 
brouKht    in    an    inferior 
court  "  to  end  of  statute. 
AU 


1787 
1788 


71 
73 


1 

2 


AU, 
AU, 


1828 
1786 


21* 
41 


112 

25 


AU 1801  103 


pin 
[114 

[iiU 
(114 

[l»l 


7-13 1801  103 


All 

AU 

AU 

AU 

1—5,  7. 

AU 

AU 

All 


1786  41 
1801  193 
1801  193 

1787  80 
1797  8 
1789  25 
1801  190 
1828 


25 


..  riJD 


AU 

1-14 

15  pt.,  allowing  Judge  of 
court  of  probate  three 
per  cent,  on  all  moneys 
brought  into  court 

15 


M4 


2* 
6 
8 
5 

21*  n  4 
(i3i; 

1801  193 
1801  193 


1790  M 
1801  100 


3 


SCHEDULE  OF  LAWS  REPEALED. 


^ 


Statutes  Hereby       i 
Refealed 


Previous  Repeals 


1787 
1787 
1787 
1787 
1787 


1786     41 


3 

o 

6 

10 

14 


1-7,  17.20.21. 

25,  26 

All 

All 

All 

AU 

AU 


1787     18    8. 


1787  19     AU 

1787  26     7 

1787  27     AU 

1787  32  4-6,9-11... 

1787  33     AU 

1787  35     AU 


1787    38     AU. 


1787 

39 

1787 

50 

1787 

53 

1787 

54 

1787 

56 

1787 

65 

1787 

69 

1787 

71 

1787 

72 

1787 

89 

1787 

94 

1788 

2 

17S8 

3 

i78S 

4 

1788 

6 

178S 

6 

1788 

8 

1788 

9 

1788 

10 

17^ 

11 

1-4,  7.  10-12.. 

All 

AU 

AU 

AU 

10 

All 


Section 


REPEALING  STAT- 
UTES 


L.  I  Ch.  I     S 


7. 
7. 


1-7,  17,  20,  21.  25.  26. 
AU 


1787  89 

1788  73 


24 
2 


See 

note 

[1221 


1801   193 

1828     21*  1  1  7 


AU 

AU 

4,  pt.  exemptlnsr  plalntifT 
in    certain    cases   Trom 

Eayment  of  costs  on 
aving  caused  an  affida- 
vit or  oath  to  be  made 
and  filed  before  com- 
mencement of  certain 
actions 

AU 

3 

3 

AU 


1828     21*  1  ^  10 
1801  193 


[123] 


1800  98 

1801  193 
1798  22 
1801  193 
1801  193 


AU 

4-6.  9-11 

AU 

8.  pt.  providing  that 
every  attorney  neglect- 
ing to  file  his  warrant 
of  attorney  shall  forfeit 
£10 

AU 

17 

AU 

1-4.  7.  10-12 

All 

AU 

AU 

AU 

10 

AU 


1801  193 
1801  193 
1801   193 


1788  73     2 
1801   193 

1789  25     8 
1801   193 
1801   193 

1828     21*  1  T  17 

1801   193 

1801   193 

1801    193 

1801   193 

1813  202 


[114] 


AU 

AU 

AU 

20 

Part  relating  to  the  city 

of  New  York 

AU 

isoi  i93 

AU 

1797     20     20 

AU 

1804     27     64 
1801   193 

AU 

AU.. 
AU.. 
All.. 
All.. 
AU.. 
AU.. 
AU.. 
AU.. 
AU. 

1801   193 

AU 

1800     90     3 

AU 

182S     21*  1  ^  18 

All 

1828     21*   1  1  19 

AU 

1828     21*   1  H  20 

All 

•    •    ••■••••••■•••«• 

1801    193 

All 

1828     21*  1  5  21 
1828     21*  1  ^  22 

All 

AU 

1828     21*  1  1  23 

1125] 


[126] 


SeconcJ  meetlnff. 


2*CHEDULE  OF  LAWS  REPEALKD. 


Statutes  HfiRSBY 
Repealed 


178S  12 

1788  17 

1788  18 

1788  32 

1788  34 

1788  36 

1788  37 

1788  41 

1788  43 

1788  46 

1788  73 


a7^       1 
1780  25 


1790 
1791 
1791 
1791 
1791 
1791 
1792 
1792 
1792 

1793 
1794 
1795 
1795 
1796 
1796 
1796 
1796 


All. 
7... 
1.. 


PBKVIOUS  REPEAUi 


Section 


REPEALINO  STAT- 
UTES 


L.  I    Ch.l     J       See 


note 


AU 

2 

1-25,  29-31.. 
12.  13 


'A 


1-13 

1-31 

2,  pt.  repeal- 
ing L.  1781, 
Chs.  25,  47, 
L.  1783,  Ch. 
39,  L.  1786, 
Ch.  33.  {  7, 
L.  1787,  Ch. 
35,  pt 

All 

AU 


1789  28  All, 

1790  1  AU. 
1790  51  AU 
1790  57  AU. 


58  1,  2. 

7  AU. 

8  AU. 
12  AU. 
20  AU. 
38  AU. 
28  AU. 
35  1-4. 
43  AU. 


36  AU 

35  AU 

1  AU 
74  AU 

2  AU 
8  6.. 

10  AU 

46  1.. 


1796  70  AU... 

1797  3  AU... 
1797  5  AU... 
1797  8  AU... 


AU 

7 

1 

AU 

2 

1-25.  29-31. 
12,  13 


1801 
1801 
1801 
1828 
1828 
1813 
1801 


193 
103 
193 
21 
21 
202 
193 


:n 


32 
33 


1-13 
1-31 


1801 
1801 


198 
103 


[127J 


AU 1801  198 

1,  part  allowing  costs  to 

be  paid  out  of  a  fine  for 

a  misdemeanor. . . .  v . . 

AU 

AU 

3 


im 


AU 

AU 

AU 

Part  relating  to  adver- 
tisement of  sales  of 
goods  and  chattels. . . . 

AU 

1.2 

AU 


1796  8 
1801  190 
1801  193 

1797  8 
1801  103 
1801  193 
1801  193 


5 
5 

6 


1791       8    1 
1801  103 
1801   103 
1801   193 


AU 

AU. 

AU. 


1801   103 

1828     21*  1  1l  36 

1801   103 


[129] 


1-4, 
3... 
AU. 
AU. 
All. 


1801   103 
1793     36     5 
1801   193 
1801   lOjf 
1801   193 


[13»I 


AU 1801  193 


[1321 


5.. 
AU 
1 


Part  relatmg  to  the  city 

of  New  York 

AU 

All 


AU, 


1801  193 
1801  193 
1801  193 

1881  537 
1801  103 
1801  103 
1801  103 
1801  103 


*  Second  meeting. 


SCHEDULE  OF  LAWS  REPEALED. 


Statute     Hereby 
Repealed 


1797  13 
1797  20 
1797     31 

1797  84 

1798  '  8 
1798  22 
1798  52 
1798  68 
1798  75 
1798  91 
1798  100 
1798  106 
1798  108 
1798  111 


1799 
1790 


1 

5 


1790  44 

1790  64 

1799  65 

1799  87 

1799  92 

1800  12 
1800  22 

1800  41 

1800  60 

1800  90 

1800  94 

1800  98 

1800  100 

1800  122 

1801  8 
1801  10 
1801  13 
1801  25 
1801  30 
1801  32 
1801  47 
1801  40 


1801  50 

1801  52 

1801  60 

1801  65 

1801  70 

1801  73 

1801  75 

1801  77 


All 

20 

6,  7.  10,  11 

AU 

All 

4.5 

All 

18 

9 


All, 

All 

AU 

AU, 

AU, 


All. 
AU. 
2-6. 
AU. 
All. 
AU. 
1... 
AU. 
AU. 


AU.... 
1.  2.  . . 

AU 

1.2... 
AU.... 
AU.... 

Ml 

AU 

7-11... 

AU 

AU.... 

All 

AH 

AU 

AU.... 


AU 
2.. 
19. 


Previous  Repeaus 


Section 


repealing  stat- 
utes 


L.  I  Ch.l  i 


AU, 


1801  193 


6,  7,  10.  11 

AU 

AU 

4,5 


1801  193 
1801  193 
1801  193 
1801  193 


9.. 
AU 


1801    193 
1801   193 


AU, 

AU 

1.. 


AU. 
All. 
AU. 
2-6. 
AU. 
AU. 


AU 

1 

All 

Part  relating  to  the  city 

of  New  York 

AU 

1.  2 

AU 

1.2 

AU • 

All 

AU 

AU 

7-11 

AU 

AU 

AU 

AU 


1-5,  7-9 

4 

AU 

All 

1,  2,  4-14.  20- 


21  pt.  relating  to  attach- 
ment of  vesrx^ls 

Part  relating  to  the  city 

of  New  York 

AU 

AU 

2 

19 

1-5,  7-9 

4 

All 

AU 


1801  193 
1801  193 
1848  379  15 
1801  103 
1801  103 
1801  193 
1801  193 
1801  193 
1801  193 
1801  193 
1801  193 
1801  193 

1881  537  1 
1801  193 
1801  103 
1801  193 

1800  122  3 

1801  193 
1801  193 
1801  193 
1813  202 

1828  21*  1  If  4J 
1228  21*  1  1  44 
1828  21*  1  *l  46 
1828  21*  1  H  48 
1813  202 
1828  21*  1  t  54 


See 
note 

[13^ 


m 


[1373 


Ii3ir 


1,  2.  4-14,  20-24;  pt.  re- 
iatlni?  to  the  city  of  New 
Yoik 

1,  2,  4-14,  20-24 


1822  226     4 

1881  537 
1828  21* 
1813  202 
1828  21* 
1813  202 
1813  202 
1813  202 
1813  202 
1813  202 


1881  537 
1813  202 


1 

1  156 

11168 


Second  meeting. 


027 


SCHEDULE  OF  LAWS  REPEALED. 


Statutes  Hereby 
*     Repealed 

PBEViorB  Kepealb 

■; 

L. 

Ch. 

Section 

Section 

bepealing  stat- 
utes 

L.  1 

Ch.| 

§ 
It 

1 

2 

4 
11 

31 

2 

5 
33 

2 

11 
6 
6 

6 

•  •  • 

See 

1801 

87 
90 
91 

98 

102 
105 
110 

116 
133 
141 
165 

170 

174 
176 

183 

190 

15 

31 
83 

110 

2 

32 

55 

99 

103 
27 

55 
59 
68 
78 

1 

1 

1-18.  20-24 

5,  6.  pt.  relating  to  the 
city  of  New  York 

5,    6 n 

1828    21* 
1813  202 

1881  537 
1813  202 

1813  202 
1813  202 
1813  202 

1813  202 

\ 

'  1824       2 

I 

1824     23 

I 

^  1824  181 
1828     21* 
1813  202 
1813  202 
1813  202 
1808  204 

^  1803     55 

1805     93 

1803  103 
1813  202 
1813  202 
1813  202 
1811     43 
1828     21* 

.  1813     83 

1804  58 
1813  202 
1813  202 
1813  202 

.  1813     83 
1813  202 
1813  202 
1813  202 

note 
62 

1831 
1801 

1-18.  20-24.. . 
5,  6 

1-8.  10,  21.  24 
-27 

1801 

1-8.  10,  21.  24-27. 
All 

•  •  •  • 

1801 

All 

1801 

All 

All 

1801 
1801 

6,  7,  9.  11-13, 
14     to  pro- 
visos, 15-18.. 

All 

6.  7.  9.  1 1-13.  14  to  pro- 
visos, 15-18 

9,  pt.  relating  to  time  ol 
holding  courts  in  Onon- 
daga cx)unty 

9.  pt.  relating  to  time  oj 
holding  courts  in  Gen- 
esee county 

9.  pt.  relating  to  time  ol 
holding  courts  in  Oneida 
county 

9 

All 

All 

All 

550 

1801 

All 

1801 

All 

1-10.12-22... 

All 

1801 

1-10,  12-22 

6,  pt.  afTecting  Columbia 
coimtv 

1801 

6,  pt.  to  the  words 

of" 

4.  first  nrovlso. ... 

"dty 

1801 

All 

All 

All 

1-9,  11 

3,  provisos 

All.'.'.'.*!.".*.'.*.'.'.*.* 
1,  proviso 

;r.l 

1801 

All 

1801 
1801 

1-5 

All 

67 

180? 

All 

All 

Au  .........;::: 

180? 

All 

1802 

2-5 

2-5 

All 

6 

.R.L 

1802 

All 

1803 

All 

1 

..  tl4»] 

1803 

All 

AU 

1803 

2 

..  [141] 

1803 

All 

All 

1813  202 
1813  202 
1807  139 
1881  637 
1813  202 
1813  202 
1813  202 

1813  203 

62 

1 

1803 

i-Vf  o£f  o<3 .  •  •  . 

54 

19,  32,  33 

1804 

54 

1804 

All 

54 

All 

All 

All 

r 

1804 

All 

1804 

All 

1804 

1,    2    to    first 
period 

1.  2  to  first  period . 

*  Second  meeting. 


92S 


SCHEDULE  OF  LAWS  REPEALED. 


Statutes  Herebt 
Repealed 


1804  108  All 

1804  lOfl  30,  31.  .  . 

1805  17  2.3 


1805  03  All. 


1805  94 
1805  99 
1805  102 

1805  135 

1806  10 
1806  92 

1806  126 

1807  63 
1807  89 
1807  107 
1807  130 
1807  133 

1807  145 
1807  158 

1807  183 

1808  2 
1808  8 
1808  145 
1808  155 
1808  156 
1808  173 
1808  200 
1808  204 

1808  219 

1809  83 
1809  124 
1809  137 
1809  148 

1809  186 

1810  36 
1810  64 
1810  187 
ISIO  193 
1810  194 

1810  196 
1811 
1811 
1811 

1811  196 
1811  202 


1 
43 

88 


1811  238 

1811  246 

1812  185 

1813  129 


All 

AU 

1 

4,  29.  .  . 
2.3.... 

All 

12 

All 

All 

1-3.  5-8. 

All 

AU 


AU 

AU 

29,  30..  . 

AU 

All 

AU 

21 

All 

AU 

AU 

1-7.  9-31. 


AU... 
AU... 
AU... 
AU... 
AU... 
1.  2,  5 
AU... 
AU... 
1-4... 
14.  36. 

2 

AU... 

1 

AU... 
1.2... 

2 

18.... 


1,  3,  5-8 

44,  46.47... 

All 

AU 


*  Second  meeting. 


PRBVIOUB  RBFEAUS 

Section 

RBPEALINQ  STAT- 
UTES 

L.  1    Ch.l     \        See 
note 

AU 

30,  31 

2.  3,  except  part  relating 
to  state  printing  in  city 
of  Albany 

2.3 

6 

AU 

AU 

AU 


29.. 
2,3. 
AU. 
12.. 


AU 

All 

1-3,  5-8 ... 

AU 


AU... 
AU... 
AU... 
29,  30. 
Ali... 


1813  202 
1^3  202 


1809  164     13 
1828     21*  11f56 
1813  202 
1808  204     31 
1813  202 
1813  202 
1813  202 

1813  202   [142} 

1813  202 
1811     43     2 
1881  537     1 
1813  202 
1813  202 
1813  202 
1813  202 
1808  145     2 
1813  202 
1813  202 
1811     43     2 
1813  202 
1813  202 


AU 

21 

All 

All 

AU 

1-7,  9-^1. 
25 


AU... 

AU... 

All.... 

AU... 

AU... 

1.2.5. 

AU..., 

AU... 

1-4... 

35 

2 

AU... 
1 


All. 

1.2. 

2... 


18,    pi.    relating   to   the 

city  of  New  York 

18 


1813 
1813 
1813 
1813 
1813 
1813 
1810 
1813 
1813 
1813 
1813 
1813 
1813 
1813 
1813 
1813 
1813 
1813 
1813 
1813 
1813 
1813 
1813 


202 

202 

202 

202 

202 

202 

193     14 

202 

202    • 

202 

202 

202 

202 

202 

202 

202 

202 

202 
202 
202 
202 
202 
202 


1,  3.  5-8.  ,. 
44,  46.  47. . 

All 

AU 


[143] 


r!441 


1881  537     1 

1813  202 

1813  202 

1813  202 

1813  202 

1828     21*  1  IT  113 


SCHEDULE  OF  LAWS  REPEALED. 


Statutes  Herebt 
Repeausd 

PREVIOUB  ReFEAIA 

L. 

ai. 

Section 

Section 

REPEATJNa  8TA1V 
UTE8 

L.  1    Ch.I      § 

1813  203 
1813  204 
lSl3t  4 


J813t  16 
lS13t  17 
1813 t  48 

ISlSt  60 
1813t  53 


1813t  55 
1813t  56 


1813t  57 
18131  58 
1813t  61 
18I8t  63 
1813 t  65 


1813t  66 
I813t  79 


25,  34,  50 \ 

All 


1-8. 


All. 
All. 
All. 

All, 
AU, 


5.  6 

1-27.  29;  30, 
first  Bentenoe, 
31-35 


All. 

AU. 

All. 

All 

AU. 


1-14. 
AU... 


25,  34 

All 

1-8;  pt.  relating  to  the 
city  of  New  York 

1-8 

All 

AU 

9 

All 

All 

11,  pt.  exempting  de- 
fendant's body  from  ex- 
ecution  

All 

AU 

5,  6 


1-27,  29:    30,  first  sen- 
tence, 31-35 

AU 

AU.. 


Sec 
note 

1828     21*  1  f  165C14S 
1828     21*  1  im^ 

1881  537     1 
1828     21*  1  f  S8 
1S28     21*  1  4  86 
1828     21*  1  4  87 
1818  259     18 
1828     21*  1  5  107 
1828     21*  1  i  122 


1816  236    53 
1824  238    43 
1828     21*  I  5  101 
1828     21*  1 1  119 


*  Second  meeting. 


AU 

AU 

4,  pt.  relating  to  time  of 
holding  courts  of  com- 
mon pleas  and  general 
sessions  in  Rensselaer 
county 

4.  pt.  relating  to  Catta- 
raugus county  

4,  pt.  relating  to  Onon- 
daga county 

4,  pt.  relating  to  Genesee 
county 

4,  pt.  relating  to  Oneida 
county 

4.  pt.  providing  that 
courts  shaU  be  held  al- 
ternately at  Bedford  and 
White  Plains,  West- 
chester county 

11,  pt.  requiring  the  men- 
tion of  a.s8istant  justices 
in  the  caption  and  con- 
tinuance of  records 

AU 

1-14,  pt.  relating  to  the 
city  of  New  York 

1-14 

17-22 

24 

Part  relating  to  the  city 
of  New  York 

t  Revised  Laws. 


1828 
1828 
1828 
1828 
1828 


1815 
1823 
1824 
1824 
1824 


21*  15124 

•  ll92 


21 


21*  ij 
21*  11 
21*  11 


112  3 

101  3 

2  2 

23  2 

181  4 


93 

113 

110 


1870  550    1 


1818  60    3 
1828     21*  1 1 131 

1881  537     1 
1828     21*  1189 
1815  157    8 

1819  166     4 

1881  537     1 
1828     21*  1 1  lit 


980 


SCHEDULE  OF  LAWS  REPEALED. 


sa 


Statutes  Herbbt 
Repbaleo 


28131  83    AU. 


1813t  86    29. 


1813t  93     All.. 
1813t  95     1-23. 


1813t  96 

isiatioo 

1813fl02 

1814     19 

1814 

1814 

1814 

1814 

1814 

1814 

1814 


1814 
1815 
1815 
1815 
1815 
1815 
1815 


108 

141 

162 

163 

193 

198 

200 

23 

38 

77 

82 

106 

150 

227 


1815  266 

1816  177 
1816  210 
1816  236 


All. 
All, 
AU. 
AU. 
AU. 
All. 
1. 


AU 

AU 

AU 

37,  40 

All  (38Sess.) 

AU 

AU 

AU , 

All 

AU 

AU 

2T 


Previous  Repeaus 


Section 


REFEALIVQ  STAT* 
UTB9 


L.  I  Ch.  I     S 


1,  pt.  relating  to  cor- 
oners' fees  In  counties 
of  Richmond,  Kings, 
Queens  and  Suffolk  for 
viewing  each  body  and 
taking     and     returning 

the  inquisition 1815 

1»  pt.  relating  to  fees  of 
counselors,  solicitors  and 

sergeants 1818 

1,  pt.  relating  to  fees  of 
masters,  register  and  as- 
sistant register,  clerk, 
examiner  and  sergeant- 

at-arms 

1,  pt.  relating  to  taking 

inquisitions 1826 

AU 1828 

29,  pt.  relating  to  the  city 

of  New  York 1881 

29 1815 

AU 1828 

1-23 1828 

19,  pt.  requiring  the  reg- 
ister in  chancery  in  New 
York  to  keep  an  account 
with  the  Bank  of  New 

York 1 

20 


See 
note 


183 
230 


1 

a 


1823  269    9 


AU 

1 

23,45.49,  63 


1817     21     AU. 


AU 

AU, 

AU. 

All, 

AU, 


1823 
1814 
1828 
1828 
1828 
1828 
1828 


62 
21* 

587 

157 
21* 
21* 


269 

163 
21* 
21* 
21* 
21* 
21* 


2 
1^126 

1 
8 

1184 
l1l20 


10 
2 

1390 
IT  123 
li  138 

1  1  167 
iZ  170 


AU 


1828     21*  1 H  172 


[1461 

[1471 


*  Second  meeting. 


All 1828     21* 

37,  40 1828     21* 

All 1828     21* 

AU 1828     21* 

AU 1828     21* 

AU 1828     21* 

AU 1828     21* 

AU 1828     21* 

All 1828     21* 

27 1828     21* 

AU 1828     21* 

1 1828     21* 

23,45.49,63 1828     21* 

45 1824  238 

Part  relating  to  the  city 

of  New  York 1881  537 

AU 1824  238 

t  Revised  Laws. 
031 


1I17( 
1517: 

I  i  i«i 

1  *[  18:j 

1  *\  128 
1  J  1K.> 
1  f  189 
1  T  194 
1  It  2()2 
1  liT  126 

207 
11214 
1  1  215 
11217 
43 

1 
43 


[148] 


SCHEDULE  OF  LAWS  REPEALED. 


STATtJTEa  Hereby 
Repealed 


1817 
1817 
1817 
1817 
1817 
1817 
1817 
1817 
1818 
1818 
1818 


28 

32 

69 

90 

179 

2rA 

278 

280 

5 

60 

94 


1818  171 
1818  175 


1818  226 
1818  227 


1818  230 
1818  259 


1818  269 
1818  272 
1818  277 

1818  283 

1819  27 


1819 
1S19 
1819 
1819 
1S19 
1S20 
1820 
1820 


40 
156 
166 
178 
232 
122 
159 
160 


1820  184 
1820  194 


1820  214 
1820  216 
1820  219 


Ail.  .. 
All... 

2 

All.  .. 
All... 
All .  . . 
1.  2.., 

4 

All... 
1.  3.  4. 
All... 


All, 
AU, 


1818  195  Ail 


All. 
All 


All 

1,  2,  4-16.  18. 
19 


1818  265  AU, 


All, 

2.. 

All, 

8.. 

All, 


All 
All 
All 
All 
All 
2.. 


All 

4,  pt.  affecting 
L.    1818,   Cli. 

<74,    y    O.  a   .  •  .  . 


All 
All 


•    ••••■ 


All, 
All, 
All 


Previous  Repeals 


Section 


repealing  stat- 

LTES 


h    i  Ch.  I  I 


All 

AU, 

2.. 


1828 
1828 
1828 


21*  111  221 
21*  11222 
♦  1T226 


Set 
note 


21 


All.. 
AU.. 
1,2,. 

4 

All.. 


1828  21*  1'233 

1828  21*  1  •?  240 

1828  21*  1  N  243 

1828  21*  15244 

1828  21*  1<245 


[150] 


'I5». 


8,  pt.  relating  to  assistant 
justices  in  the  city  of 
New  York 

AU 

AU 


AU 

2 

AU 

AU 

Part  relating  to  the  city 

of  New  York 

AU 

AU 

1.  2,  4-16,  18,  19 

8 

Part  relating  to  the  city 

of  Nev;  'lork 

AU 

All . 

2 

All 

8, 


1820  160 
1824  238 
1828  21* 
1828  21* 
1828  21* 
1828  21* 
1828  21* 
1828     21* 


4 
43 

11255 
1186 

\i256 
1186 
15257 
1^261 


Part  relating  to  the  city 

of  New  Y'ork 

AU 

AU 

AU 

AU 


1881  537    1 

1820  194     10 
1828     21*  1 1 126 

1828     21*11265 

1821  38    1, 

1881  537    1 
1824  238    43 
1828     21*  15549 
1828     21*  1I266 
1828     21*  11268 
1828     21*  1 1  269 

1881  537    1 
1828     21*  1*271 
1828     21*  11248 
1828     21*  11549 
1828     21*  11?83 


*  Second  meeting. 


AU 

2 

All 

4,  pt.  relating  to  the  city 

of  New  York 

4.  pt.  affecting  L.   1818, 

Ch.  94.  5  8 

All 

6.  pt.  relatinjf  to  fees  for 

services  of  justices  and 

sheriffs 

AU 

All 

AU 

AU 


9sa 


1828  21*  11550 
1828  21*  11299 
1828     21*  11301 

1881  537     1 

1824  238    43 
1828     21*1130S 


1823  269    35 
1828     21*  11304 
1828     21*  11308 
1828     21*11309 
1828     2l*11»lO 


[IS2] 


SCHEDULE  OF  L A vVS 'REPEALED. 


1 


Statutes  Hereby 
Repealed. 


1820  245  5-7. 

1821  38  All . 
1821  56  All. 
1821  109  All. 
1821  130  All. 
1821  195  All. 
1821  203  1... 
1821  222  All. 
1821  238  All. 

1821  240  3... 

1822  69  All. 
1S22  104  All. 
1822  114  All. 
1822  217  All. 
1822  245  5.  7. 
1822  247  All. 
1822  252  All. 
1822  260  1.  2 

1822  272  All. 

1823  28  2. . . 
1823  47 
1823  54 
1823  70 
1823  182 


1823  207 
1823  269 


1824  26 
1824  44 
1824  48 
1824  55 
1824  81 
1824  205 
1824  233 
1824  238 

1824  261 

1824  325 

1825  4 
1825  263 


1825  323 

1826  62 
1826  87 
1826  157 
1826  280 
1896  303 

1826  300 

1827  77 


1,  2,4.5. 

1 

1-6,  8 

13,  15,  16. 


All 

6-17,  35. 


AU 

All 

All 

All 

All 

12 

All 

1-26,       28-43, 

45,  46 

All 

1-4 

All 

All 


All. 
2... 
All. 
AU. 
4... 
All. 
1-.3. 
All. 


Previous  Repeals 


Section 


REPEALING  STAT- 
UTES 


X.  I   Ch.!    § 


5-7 1828     21*111314 


See 
note 


All 
All, 
All. 
All 


1828 
1828 
1828 
1828 


21* 
21* 
21* 
21* 


All. 

All. 

3.. 

All 

All 


1828 
1828 
1838 
1828 
1828 


21* 
21* 
21* 
21* 
21* 


All. 
6,7. 


1828 
1828 


21* 
21* 


All. 

1.2. 

All. 


1,2,4.5 


1828 
1828 
1828 
1849 
1828 


21* 
21* 
21* 
194 
21* 


13,  *15.'  'l6;'pt.'relatin«  to 
city  of  New  York 

13,  15,  16 

All 

6-17,  35;  pt.  relatine  to 
the  city  of  New  York. . 

6-17,  35 

11.  14,  15.  16.  pt.  relating 
to  fees,  17.  35 

All 

All 

All 

All 


1828     21* 

1881  637 
1828     21* 
1828     21* 

1881   537 
1828     21* 


1828 

1828 
1828 
1828 
1828 


21* 
21* 
21* 
21* 
21* 


12. 
All 


1828 
1828 


21* 
21* 


1-26,  28-43.  45.  46 1828     21* 

All    ! 1828     21* 

1^      1828     21* 


Part  fixing  salary  of  re- 
porter...   1828  21* 

AU    1828  21* 

AU    1828  21* 

2  1828  21* 

All  " 1848  379 

AU.' 1828  21* 

4  1828  21* 

All    .' 1828  21* 

1-3 1828  21* 

All 1828  21« 


319 
323 


[154] 


1390 
1392 


1400 

126 
401 
403 
549 
405 


•I  :>49 
11409 


[159] 


1410 
417 
3«J0 


[loO] 


1551 
"il  449 
5  456 
«*463 
5 
472 
483 
i486 
M489 
1^490 


5 


*  Second  meeting. 


SCHEDULE  OF  LAWS  REPEALED. 


STATUTEa  Hereby 
Kbpealbd 


Pasvious-  Repeals 


1827     203     All, 
1827     234     All, 


1827  250     All 


1828  184     All 

1828  20*  15.  %^  t  8,  37- 
44,  48-50.  52- 
55 


1828  21*  1,  UK  2,  7,  10. 
17,  18-23,  32, 
33,  36.  44,  46, 
48,  54,  56,  58, 
62,  67,  68.  84, 
86-90.  92.  03, 

101, 107.  i  io- 
ns, 119.  120. 
122-124.  126, 
131,  138.  165. 
167.  170,  172? 
176,  177.  182, 
183,  185,  189, 
194.  202.  214, 
215,217,  221. 
222,  233,  240, 
243,  244,  251, 
255-257.  261, 
265,  266.  268, 
271,  283,  299, 
301.  302,  304. 
308-310.  314. 
319,  323.  326. 
333.  339,  340. 
343,  347.  360. 
364,  367,  372, 
379.  382.  390, 
392.  401,  403, 
405.  409,  410, 
417,  449.  456, 
463,  472.  486, 
489,  499,  509, 
515,  519,  550. 

1829     39     All 

1829  108     All 

1829  225     All 

1829  252     All 

1830  5     3 

1830     12     All 

1830     28     All 


Section 


R£PEALT^fa  8TAT> 
UTI58 


L.  I    Ch.l      S 


See 
note 


All 1828     21*11(509 

Fan  relating  to  the  city 

of  New  York 1881   537      1 

All 1828     21*    1  «  515 

Part  relating  to  the  city 

of  New  York 1881  537     1 

All 1828     21*  1K519 

...fl6l3 

15,  1[  37 1830  320      14       [l«l» 

15,  1ft  8,  38,  39.  43,  44. 

48-50,  52-55 1880  245     3 

15,  HI  48,  53-55 1877  417     2 


All 1880  245     2 


[1631 

[164] 

165 

166 

16ft 

}^ 
170 


♦  Second  meeting. 

t  Ed. — H  4  is  also  repealed,  according  to  section  4  of  T«.  1900,  cb.  05. 


«84 


SCHEDULE  OF  LAWS  REPEALED. 


^ 


Statutes  Hereby 
Repealed 


Previous  Repeals 


1830     76 


1830  105 
1830  185 


1830  238 
1830  320 


2.. 
All 


All 

14-23.  30-38. 
40-50.  62-57, 
63.  64.  68. 


1831     16     All 


1831     24 
1831   191 


Ali 
All 


1831  200     AU 


1831  287 
1831  300 


AU 


1832       7 
1832     24 


All 
All 


1832  128     1-5,  7,8. 


Section 


REPEALING  STAT- 
UTES 


L.   I  Ch.  J     i 


Part  relating  to  the  city 

of  New  York 

All 


Part  relating  to  the  city 

of  New  York 

All 


1832  158     All 


1832  210 
1832  211 
1$32  246 
1832  276 


1832  295 
1832  308 


All 
All 
3.. 
All 


All 
AU 


14,  15,  18  pt.  adding  §( 
63-68  to  R.  S.,  pt.  2,  ch. 
6,tlt.  1.  $§  19-23,32-34. 
36-38.  40-49,  52-^7,  63, 
64 

17 

18 

35 

35 

50 


Part  relating  to  the  city 
of  New  York 

All 

3 

All 

2,  pt.  relating  to  order  of 
publication  of  notice  and 
time 

AH 

All 

2,  pt.  declaring  that  the 
provisions  of  §  1  shall 
not  extend  to  persons 
who  have  not  been  resi- 
dents for  one  year 

26 

30.  H  1 

34 

All 

AU 

Part  relating  to  the  city 
of  New  York 

All 

1-5.  7,  8;  pt.  relating  to 
the  city  oT  New  York. . 

1-5,  7,  8 

5 

Part  relating  to  the  city 
of  New  York 

All 


1880  245 
1873  79 
1893  686 
1847  429 
1864  280 
1862  482 


1842  277 
1880  245 
1880  245 


1840  165 
1886  593 
1840  377 
1840  317 
1880  245 
1880  245 


AU. 
3.. 
2.. 

iu 

AU 


18R0  245 
1896  548 
1835  211 
1837  93 
1877  417 
1880  245 


note 


1881   537     1 
1880  245     118 


1881  537     1 
1880  245     1118 


[171] 


[173] 


2 

1 
1 
1 
5 
34 


II7il* 


1881   537  1 

1880  245  1 

1886  593  1 

1877  417  I 


[174] 


i1 


9 
0 


1 
116 

2 

2 
9 
10 


H 


1881   637  1 

1880  245  2 

1881  537  1 
1877  417  116 
1848  379  15 

1881  537  1 

1877  417  116 


1110 

1 

1 

1 

1 

1 


[175] 


6 
10 


[176] 


989 


SCHEDULE  OF  LAWS  REPEALED. 


Statutes  Hereby 
Reps ALE D 


1833  14 
1833  42 
1833   159 


1833  187 
1833  223 
1833  227 

1833  271 

1834  1 
1834  38 
1^4  -88 
1834  100 
1834  235 
1834  245 
1834  262 

1834  308 

1835  159 

1835  189 

1836  197 
1835  211 

1835  265 

1836  30 
1836  439 
'836  499 
1836  525 

1836  526 

1837  93 
1837  367 
1837  410 
1837  418 
1837  430 
1837  460 


1837  462 
1837  465 
1837  465 
1837  468 


1838  129 
1838  138 
1838  149 
1838  212 
1838  243 


1838  258 
1838  266 


All 
All 
All. 


AH 
All 
All 
All, 

All. 
All. 
All. 
All. 
All. 
All. 
All, 
All. 
All. 
All. 


All. 
All. 
All. 
All. 
All. 
All. 
All. 
All. 
All. 
All. 
All. 
All. 
2,3 
All. 


All, 
All 
AH 
All 


All 
AH 
AH 
All 
All 


AH 
AH, 


Previous  Repeals 


Section 


REPEALING  STAT- 
UTES 


L.  I  Ch.  I     i 


AH 

AH 

1,  pt.  relating  to  terms  of 

supreme  court 

All 

AH 

All 

All 

1-5,  7-9 

AH 


1877  417 
188C   245 

1848  379 
1877  417 
1877  417 
1880  245 
1880  245 
1877  417 
1880  245 


1 
1 


7 
11 


See 

note 


15 

1  117 
1  117 


1 
1 
1 
1 


11 
11 

7 
11 


AH 
AH 


1837  460 
1880  245 


All 

All, 

AH, 

All. 

All. 

1.. 

AH, 

AH, 

AH 

All 


AH, 

AH. 

AH 

AH, 

AH, 

AH 

AH 

AH 


1877 
1877 
1877 
1880 
1877 
1880 
1838 
1880 


[1791 


6 

8,  subd.  3 
25-33,  36. 

40 

64 

72 

All 

All 

1 


1 

Part  relating  to  the  city 
of  New  York 


1863  362 
1840  £84 
1862  229 
1874  267 
1844  104 
1843  172 
1880  245 
1877  417 
1880  245 
1880  245 


AH 

AH 

All 

All 

All 

1.. 

3.. 

AH 

AH. 

8.. 


1881 
1877 
1877 
1880 
1880 
1880 
1875 
1847 
1880 
1839 
1880 


537 
417 
417 
245 
245 
245 
334 
329 
245 
317 
245 


1 

1 

1-10 

1 

1 

1 

1114 

If  n 

1114 
in  14 

1 

IJll 
IT  12 
1  *15 
IT  15 

mis 

I 

1 

1115 

1 

2 


[i«oi 


« 
« 


[181] 


0 


£^82] 


886 


{SCHEDULE  OF  LAW'S  REPEALED. 


Statutes  Hereby 
rspeaubd 

Pbevious  Repeaub 

L.. 

Ch. 

Section 

Section 

repealing  stat- 
utes 

L.  1  Ch. 

1     i        See 

1839     74 

AU 

AU 

Part  relating  to  the  city 

of  New  York 

Part  relating  to  the  city 

of  New  York 

1 

AU 

1880  245 

1881  537 

1881  537 
1841  272 
1877  417 

2 

1839   101 

AU 

1839  211 

AU. ... 

1           [183] 

1839  303 

1           [I84J 

1839  307 

All 

11113 
[1851 

1839  317 

All 

All 

Part  relating  to  the  city 

of  New  York 

AU 

AU 

1.3 

1877  417 

1881  537 
1880  245 
1877  417 
1847  349 

illis  ^     ^ 

1839  342 

1839  346 

Adi «  ■  •  ■ 

1 

1116 

1  i  13 

1839  367 

4 

1840     38 

AU 

ri87i 

1840     41 

3,  pt.  repealing 
R.  8.,  pt.  3. 
ch.  1,  tit.  5, 
(  20,  subd.  i 

ri88i 

1840  162 

All 

AU 

AU 

AU 

2 

1842  240 
1880  245 
1880  245 
1880  245 
1880  245 

1880  245 

1881  537 
1848  379 
1842  107 
1880  245 

2            

1840  165 

All 

2 

If  17 

1  1  17 

1840  177 

All ... . 

1840  238 

1  5  17  [189] 
ill  17 

1840  239 

All 

All 

Part  relating  to  the  city 

of  New  York 

1.  2 

2 

AU 

1840  314 

All 

1840  317 
1840  320 

AU.... 
All 

1  [190] 

45 

2  ♦ 

mi? 

[1911 

1840  342 

AU 

4 , 

5 

9 

12 

AU 

All 

3 

All 

All 

AU 

AU 

All 

10 

31 

32,  33,  38 

All 

Part  relating  to  the  city 

of  New  Y'ork. . ; 

AU 

AU 

All 

All 

AU 

AU 

1841  237 

1841  237 
1844  346 

1842  277 
1880  245 
1880  245 
1842  197 
1877  417 
1880  245 
1880  245 
1880  245 
1880  245 
1842  202 
1844  312 
1844   104 

1880  245 

1881  537 
1880   245 

1882  402 
1880   245 
1880  245 
1880  245 
1877  417 

1                  » 

1840  347 

• 

AU 

2 

6                  * 

6                 • 

1J17 
1117 

1840  354 

All ... . 

6 

1840  377 

All 

2 
2 

1117 

1840  379 

AU 

IT  17 

1840  384 

All 

H  17 

1840  386 

jA-U  •  •  ■  • 

2 

1841     38 

3 

8 
1117 

1841     56 

All  •     a    •    « 

1 

1118 

1 

1841   129 

AU . . . . 

1118 

1  1  18 

1841   138 

All ... . 

1841   141 

AU. ... 

1118 

1841  193 

AU 

iiu 

88T 


SCHEDULE  OF  LA\V«  UKPEALED. 


Statutes  Hereby 
Repealed 


1841   224 


1841  237 
1841  242 
1841  257 
1841  272 
1841  282 
1841  297 

1841  321 

1842  38 
1842  107 
1842  157 


1842  197 
1842  202 
1842  240 
1842  277 


1842 
1843 
1843 
1843 
1843 
1843 
1843 
1843 
1844 
1844 


1844 
1844 


324 

9 
Igl 
1/2 
177 
187 
201 
205 
11 
104 


127 
148 


1844  170 
1S44  27:j 
1S44  300 
1S44  312 


1S44 
1S44 

1845 
1S45 
lS4o 
1845 


341 
346 

10 
24 
25 
87 


AU. 

AU 

All 

All 

All 

All 


AU. 
AU. 
AU. 
1,2. 


AU. 
All. 
AU. 
AU. 


1842  309     AU 


AU. 
AU. 
AU, 
AU. 
4... 
AU. 
AU. 
AU. 
AU. 
AU. 


All 

^9   o««  •  ■  ••• 


AU 
M\. 
All 
All 


1844  324     Ail 


All 

All 


All  •  •  •  •  «  • 

AU 

All 

AU 


Previous  Repeals 


Section 


REPEAUXa  stat- 
utes 


L.  I  Ch.  !     $ 


Part  relating  to  the  city 

of  New  York 1881  537 

AU 1877  417 

3 1S42  202 

AU 1877  417 

AU 1880  245 

AU 1877  417 

AU 1877  417 

AU 1877  417 

AU 1880  245 

AU 1880   245 

AU 1880  245 

AU 1880  245 

1 1866  782 

1 1877  417 

1.2 1893  686 

2 1889  406 

AU 1880  245 


1 

1  * 
2 

u 

2 
2 

11 
2 

11 

1 

11 
1 
2 
11 


15 

15 
18 
15 
15 


18 
19 
16 


note 


£1W1 


19 


AU 1880  245 

6,  pt.  amending  R.  S.,  pt. 

3,  ch.  8,  tit.  15.  S  8. .  .  1844  346 

All 1880  245 

1 1844  341 

3 1844  341 


1119 


[1931 


All. 
All. 
AU. 
4.. 


AU 

All , 

AU : 

AU 

J    3«»g 

Part  relating  to  tlie  dty 
of  New  York 

.\U 

AU 

4.  5;  pt.  relating  to  the 
city  of  New  York 

4.5 

AU 

AU 

AU 

1 


AU 
3.. 

AU. 


1880  245 
1880  245 
1880  245 
1880  245 
1880  245 
18S3  245 
1896  548 

1880  245 
1877  417 

1881  537 
1880  245 

1880  245 

1881  537 
1877  417 
1845  214 
1880  245 
1880  245 
1845  10 
1880  245 
1869  807 
1877  417 


4 

1119 

1         £i94]« 

3 

i i'»»: 

1120 
1120 
1120 

2 
1120 

1 
1121 

1118 

1 

1*21 

1121 

1 

1118 

3 

1121 

1121 

1  « 

1121 

1  * 

1118 


2 1857  308 

AU 1880  245 

AU 1877  417 

All 1880  245 

AU 1882  402 

988 


2 

1121 
2 
1119 

2 
1 


Ci96i 


^ 


SCHEDULE  OF  LAWS  REPEALED. 


Statutes  Hereby 
rspbaleo 


L. 


Ch. 


I 


Section 


1845  112     AU, 


1845  153 
1845  163 
1845  210 
1845  214 
1845  231 
1845  234 
1845  235 
1845  236 
1845  242 

1845  308 

1846  120 

1846  140 
1846  150 

1846  159 
1846  182 

1846  20Q 
1846  240 
1846  276 

1846  288 

1847  80 

1S47  85 
1847  119 
1847  134 
2847  2S0 


All, 
Ail. 
Ali. 
AU, 
Ali. 
AU. 
AU. 
AU. 
Ali. 
AU. 
AU. 

AU. 
AU. 


AU 

1.  2.  4.  5. 


AU. 
AU. 
AU. 

AU. 
AU. 

AU. 
AU. 
1 


Previous  Repeals 


Section 


REPEALING  Bl^AT- 
UTES 


L.  i  Ch.  I     i 


1.. 

All 

AU. 

AU. 

AU. 

AU. 

All. 

AU. 


1877 
1880 
1880 
1877 
1880 
1880 
1877 
1877 


417 
245 
245 
417 
245 
245 
417 
417 


n 


2 
1 
1 
1 
1 
1 


19 
22 

19 
22 
22 
19 
19 


See 
note 


7-13.      16-37. 
45^'*64»  66~o3>  • 


All 

AU 

AU 

3 

AU 

All 

AU 

AU 

AU 

1 

1.2,4,5, 

All 

AU 

1 

AU , 

AU 

1 

All 

AU 

AU 

1 


7-13,  16-21.  23,  24,  26, 
27;  28  except  pt.  relat- 
ing to  surrogates'  courts, 
29^1.  34-36;  45  ex- 
cept pt.  relating  to  sur- 
rogates' courts.  46-64, 
66-^83 

7-13,  16-24.  26-37.  45- 
64.66-83 

9 

19-21,  23,  24;  pt.  desig- 
nating the  times  and 
places  of  holding  general 
and  fe'pecial  terms  of 
the  supreme  court  and 
circuit  courts  and  courts 
of  oyer  and  terminer  and 
Judges   who   shall  hold 


1893 
1880 
1877 
1886 
1877 
1880 
1877 
1886 
1880 
1869 
1880 
1880 
1877 
1879 
1880 
1880 
1888 
1893 
1877 
1880 
1877 


686 
245 
417 
593 
417 
245 
417 
593 
245 
748 
245 
245 
417 
305 
245 
245 
571 
686 
417 
245 
417 


1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1123 

1523 

111  20 

1 

1528 

1I23 

1 

1 


[I95\ 


22 
19 
21 
20 
23 
20 
21 
23 


ii 


21 
24 
21 


1877  417  1 H  21 


1880  245 
1849  333 


11(24 

4 


the  same 

1848  379 

15 

25 

1886  593 

IK  22 

29-31 

1848  379 

32 

46 

1847  470 

17 

73 

1848  224 

1 

1847  898 

AB 

Ail 

1880  245 

1124 

li24 
1124 

1847  829 

AH 

All 

AU 

1880  245 

1880  245 

1847  837 

AU 

99^ 


SCHEDULE  OF  LAWS  REPEALED. 


Statutes  Hereby 
Repealed 


1847  339 
1847  377 

1847  390 
1847  391 
1847  410 

2847  420 
1847  430 
1847  460 

1847  462 
1847  404 


1847  470 


All. 
All. 

2-4 

All. 
All. 

All, 
All. 
All. 

All. 
Ail. 


1-25. 
34-36, 


27-32. 
38-53. 


1848  28 

All 

1848  32 

All 

1848  48 

All 

1848  50 

All 

1848  53 

All 

1848  185 

All 

1848  222 

All 

1848  224 

All 

1848  277 

All 

1848  312 

All 

1848  370 

All 

1848  380 

All 

1849  30 

AH 

1«49  107 

All 

1849  133 

All 

1849  160 

AU 

1849  193 

All 

1849  256 
1840  258 


All. 


Previous  Rbpkals 


Section 


REPEALJXQ  STAT- 
UTES 


L.  I    Ch.I     i 


All 1880  245 

All 1848  379 

All 1877  417 

2.3 1877  417 

1 1848     32 

1-6 1877  417 

7,  8 1880  245 

All 1884  280 

AU 1880   245 

2 1819  256 

All 1880  245 

All 1880  245 

Part  relating  to  the  city 

of  New  York 1881  537 

All 1880  245 

1-13,     15-25.  27-31.  34, 

36,  38-44,  43-.'>2 1877  417 

1-2.-..  27-32,  34,  36,  38- 

53 1880  245 

1-25,    27-32.  34-36,   38- 

53 1896  548 

3,  last  paragraph 1848  222 

All 1880  245 

All 1896  548 


All 

AU, 

AU, 

AU, 

AU, 

3.. 

AU, 

AU. 

All, 

13. 

AU. 

All. 

All. 

AU. 

AU. 

All. 

AU. 

2.. 

AU. 

AU. 


1880  245 
1880  245 
1880  245 
1880  245 
1877  417 
1850  245 
1877  417 
1877  417 
1880  245 
1849  333 
1849  438 
1877  417 
1880  245 
1849  439 
1877  417 
1880  245 
1880  245 
1854  240 
1889  382 
1863  362 


1,  pt.  amending  R.  S.,  pt. 

3,  ch.   8,  tit.   10,   i  28, 

subd.  4 1874  208 

1 1879  101 

2 1857  684 

4 1862  368 

AU 1880  245 

1 1870     78 

1 1880  245 

4 1863  163 

AU 1880  245 

940 


IS 

15 

IT 

m 

1 

1^ 

2 
5 

IT 
1 

It 
It 


note 


24 

21 

21  ri9S1 

21  [200} 


24 

24 
24 


1 
1^24 


11121 

1^24 

1 
1 
1^25 

1 


25 
25 
25 
25 
22 


22 
22 

25 


1* 
1^ 
1^ 

1 

IT 

4 

U 

2 
10 
2 
8 


1 
1 
2 
1 
2 
1 

1 
It 


[200 


22 

26 


SCHEDULE  OF  LAWS  HEPEALED, 


STATtrrcB  Hebedy 

PBiviotiB  Repeals 

I^ 

Cb. 

Section 

Sectloo 

ni.P«.Li™«TAt^ 

L.  {  Ch.  1     f        Sm 

Part  relaCInfr  tr  the  city 

ol  New  York 1881  S 

All 18S0  2 

II,  13,  14,  16,  24.30.31; 
53.  subds.  3.  S:  Sa.  G7, 
60-az,  64,  aubd.  11 ;  OS. 
74.  QO-lOl.  Ill,  113. 
""■,  )1H.  122,  126,  130- 
,  l:tl-i.ie,  138,  13fl, 
.  ^-ij!«I  2;  149,  152. 
,  I.Ml-l.-.S,  192,  172- 
,  1711,  „ibrt.  3:  188, 
.2.11.  J '4.  346,  suMs 
;  ■;-,-^,  JoS,  258,250, 
-•2li.'\  lAS.  260,  272 
,2Ts,^-;i,,iubil.  2;283 
.  ZH7,  2)1.  202,  207, 
.  .irij.  -ijfl,  307,  subd. 

__.,  30r.,'":iri, '384,'38S, 

307,  3'J«,  4.i9.  46C.  470 .  .    18514' 
33.9Ub<l.  2;«4,  Eubd.15; 

HO,  151),  ia7,  168,  253. 
274,  359.  360,  367,  401, 

460,471 1852  31 

B IR51 

S.aubds.  1,2.4-8 186111 

_4,  subil.  4;  118. 1867  71 

64.subil.13:  306,398...    1880  HI 

M.  128,  220 1870  7- 

104,  1S4,  as.l,  35o,  395 .  .  .    1803  31 
•"■,   227,  229,   241.  300. 
_.7.    subfla.    l-.'i,    7.   8; 

308.  309,  311.  315.  331. 

333.  3S2,  362,  369 1857  7 


!1g 

lias 


7,383,343,370,434...  1866  824 

I7B,  flubrts.  1.  a.  4.  5 IS7.'>     28 

204,256,328,344 1858  3O0 

238 1875  409 

243,334 IS05  615 

287 1800  4,59    I 

304.  Buhda.  3,  4:  318.  364  1862  460 

1876  431 

1860  883 

Pan  "■loHne  to  ihe  city 

of  New  Vork 1881  537 

"■      1880  245 

Ml 


r 


SCHEDULE  OF  LAWS  REPEALED. 


Statutes  Hereby 
Repealed 


1849  439     All 


1850  1  All. 
1850  15  All. 
1850  82  AU. 


1850  04  AU. 
1850  128  AU 
1850  150  All. 

1850  162  AU 
1850  225  AU., 


1850  245  AU 
1850  260  All 
1850  272  AU 


1850  296     AU 

1851  2     Part   affecting 

Co<le  of  Pro- 
cedure, S§  47, 
40 

1851     21     AU 

1851   134     33 

1851   163     All 

1851  202     2 

1851   232     AU 

1861   277     AU 


1851  444  AU 
1851  455  AU 
1851  460     AU 


1851   472     AU 

1851  479     AU 


Previous  Repeals 


Section 


REPEAUNG  STAT- 
UTES 


L.  I  Ch.  I      i 


11-18 

Part  relating  to  the  cUy 

of  New  York 

AU 

All 


1877  417     m  23 


See 
note 


All... 
1,  2.4. 

3 

AU... 
AU... 
AU... 

1 

AU... 
All... 


AU 
AU 
AU 
1.. 


AU 

AU 

Part    affecting    Code    of 
Procedure,  SS  47,  49 


AU 

33 

AU 

2 

AU 

Part  relating  to  the  city 

of  New  York 

AU 

AU 

AU 

1 


1881 
1880 
1877 
1877 
1878 
1869 
1880 
1880 
1877 
1879 
1880 
1880 
1877 
1880 
1877 
1877 
1866 
1880 
1877 


537 
245 
417 
417 
129 
260 
245 
245 
417 
389 
245 
245 
417 
245 
417 
417 
115 
245 
417 


1877  417 
1893  101 
1896  648 
1877  417 
1896  548 

1881  537 
1880  245 
1886  593 
1880  245 
1868  828 
1880  245 
1880  245 


AU 

AU 

1  pt.  amending  L.  1849, 

Ch.  438,   SS  11.   13.  30. 

suhds.  12.  13;    101,  116. 

149,  1,53,   173.  244.  252. 

255,  264,  265,  268.  272, 

278,  281.  subd.  2:    287. 

307.  subd.  6:    317,  348. 

349,  353,  354,  397.  460, 

470 1852  392 

1  pt.  amending  L.   1849, 

Ch.  438,  §§,  14,  99,  100. 

282 1867  781 

1  pt.  amending  L.  1849. 
Ch.  438.  a  24.  31.  258  .    1S76  431 
amending  L.  1849. 
438.  ^  63, 8Ubd8, 3.  9.  1861   158 
1  jpt.  amending  L.  1849. 
Ch.  438,  SS  111.  136. 385  1866  824 

942 


1  pt. 
Ch. 


1 

1  1  26 

1524 

IT  24 

1,2.4 


5  IJ 
5  if 
7     It 


• 


27 
27 
24 


1 

IT 
1«" 

11 
1« 

i1 
1 

2 

lli  24 


27 
27 
24 
27 
24 
24 


1877  417     1  H  25 


1525 

1 

1125 

1 

1 

1  ^28 


1 
2 
2 


28 


3,5,6. 
10 

2, 4. 10 
2.  5. 16 


• 
• 
• 
• 


SCHEDULE  OF  LAWS  REPEALED. 


StATITTES    HEjUSBT 

Repealed 


1851  488     AH 

1852  47     All 

1852      65     All 

1852    175     All 

1852   277     All 

1852   374     1-5 

1852  392    AU 


Previous  "Rbpeaim 


Section 


REPBALINQ  8TAT- 
UTEfl 


L.  I    Ch.1     S         See 


1  pt.  amending  L.  1849, 

Ch.  438,  §§  114.  132 1857  723 

1  pt.  amending  L.  1849, 

Oi.  438,  &  135,  subd.  3 .  .    1858  300 


note 


1  pt.  amending  L.  1849, 

Ch.  438.  §  179,  subd.  3 .    1875 
1  pt.  amending  L.  1849, 


28 


438,  if  273,  366,  371   1862  460 


1  pt.  amending  L.  1849, 

Ch.  438.  i  399 1857  353 

All 1880  245 

1,  2  to  first  semicolon,  3.    1877  417 

All 1896  648 

All 1880  245 

All 1880  245 

All 1880  245 

1-5 1877  417 

Part  relating  to  the  city  of 

New  York 1881  537 

Part   amending   L   1849, 

Ch.  438,  §  11 1857  723 

Part  amending  L.   1849, 

Ch.  438,  §  13 1865  615 

Part  amending  L.  1849, 

Ch.  438,  §  30,  8ubd.  13.  1860  459 
Part  amending  L.  1849, 

Ch.  438.  §  116 1865  615 

Part  amending  L.   1849, 

Ch.  438,  $  153 1855     44 

Part  amending  L.  1849, 

Cli.  438,  §  167,  subd.  7, 

"  and  what  follows  it  '\  1863  392 
Part  amending  L.  1849, 

Ch.  438,  $  173 1876  431 

Part   amending   L.   1849, 

Cli.  438.  §  244,  subd.  4.  1867  781 
Part   amending   L.   1849, 

Ch.  438,  S  265 1857  723 

Part  amending   L.   1849, 

Cli.  438,  i  272 1857  723 

Part   amt^nding   L.   1849, 

Ch.  438,  §  307,  sub.  6.  .  1857  723 
Part   amending   L.  1849. 

Ch.  438.  §  349 1862  460 

Part  amending  L.  1849, 

Ch.  438.  S  354 1857  723 

Part  amending   L.   1849, 

Ch.  438,  S  360 1862  460 

Part  amending  L.  1849, 

Ch.  4.^  §  367 1865  615 

Part  amending  L.  1849, 

Ch.   438.    i   401,    subds. 

3-5 1858  306 

Part   amending  T^.   1849, 

Ch.  438.  5  401,  subd.  6.  1870  741 
All 1^80  246 

943 


2,4 
5 

1 

11.  26, 
27 

1 

2 

1125 

I 

2 

2 

1129 

1129 

1126 

1 

1 

2 

1 

3 

1 

1 

8 

8 

10 

11 

13 

22 

22 

24 

13 

18 

14 
2 


SCHEDULE  OF  LAWS  REPEALED. 


Statutes  Hereby 
Repealed 


1853  lo3 
1853  238 


1863  421 
1853  511 
1853  529 


1853  648 

1854  "5 
1854  .xd 
1854  135 
1854  206 
1854  270 


1855  10 
1855  44 

1855  85 
1855  202 
1855  279 
1855  471 

1855  511 
1855  530 


1856  166 
1S57  60 

1857  173 


1857 
1S57 


303 
308 
1857  353 


1857  396 

1857  512 

1857  567 

1857  679 

1857  6f4 


All 

Ai). 


1853  338     All 


All 
All 
AU 


All 

JnLH  «■•«••■ 

AU 

AU 

AU 

AU  ... 


AU. 
All. 


AU. 
AU. 
AU. 
4.6. 


AU. 
AU. 
AU. 

AU 

AU, 

AU, 


2,3 

AU. 

A'l. 

All 

Ah. 


1857  7VA    AU. 


AU 

Ail .  •  •  •  • 


Previous  Repeai^s 


Section 


REPBALIN'G  8TAT> 
UTES 


L.  I    Ch.l     S 


AU 

1 

AU 

1-3.  5-7. 
4 


1880  245  11(30 

1879  316  1 

1880  245  If 30 
1877  417  1  i  27 
1896  548  1 


See 


AU 

Part  relating  to  the  city 

of  New  York 

AU 

AU 

Ml 

AU 


1877  417     1^27 


[3131 


1881  537 
1877  417 
1880  245 
1877  417 
1880  245 


1 

1527 

1530 

I5M 

ItSi 


AU 1880  245 

1,2 1877  417 

Part  relating  to  the  city 

of  Nfew  York 1881  537 

AU 1880  245 


1531 
112s 


pw) 


1... 

AU. 

AU. 

1,2. 

AU. 

4... 

4... 

AU. 

1 


Part  relating  to  Kings 
county 

Part  relating  to  Dutchess 
county 

AU 


1857  723 
1877  417 
1880  245 
1880  245 
1877  417 
1870  60 
1896  548 
1880  245 
I860  296 


5 ^^ 

2 

1132   ^ 

112»  ^ 
1    P*fl* 

1132   , 


1856  166  4 


AU. 

AU. 

AU. 

AU. 

AU, 

AU 

1 


AU. 

2,3. 

AU. 

AU. 

.\U. 


1 

All 

1  pt.  amending  L.  1$49, 

Ch.  438.  §  11.  subd.  2. .. 

1  pt.  amending  L.  1849. 

Ch.  438,  §11,  subd.  3. 

1-3,  6-11,  18-20 

4 

4.  12-17,  21-24 

6 

7 


1859  440 
1877  417 
1877  417 
1877  417 
1861  12 
1880  245 

1858  107 
1880  245 

1859  42S 
1877  417 
1886  593 
1880  245 
1877  417 
1880  245 
1868  828 
1880  245 


2 

1529 

1130 

H3I 

1 

1133 

2 

1^33 

9 
o 


1 
1 


32 
33 


1131 


1 
2 
2 


33 


1867  781    1 


1866  824 
1877  417 
1866  824 
1880  245 
1866  824 
1875     28 


1 
2 
4 

2 
7 
8 


fM4 


SCHEDULE  OF  hAWS  REPEALED. 


•  Statutes  Hereby 

REPEAIiBD 

Previous  Refbals 

L. 

Ch. 

Section 

Section 

REPEAUNQ 
UTEfi 

STAT- 

L.  1 

Ch.  1 

s 

See 
note 

All 

8 

1869  883 
1858  306 

1864  413 
1862  460 

1865  615 

1876  431 
1858  306 

1862  460 

1858  306 
1880  245 
1861   288 

1877  417 
1877  417 
1860  176 
1880  245 
1877  417 

1865  615 

1877  417 
18S0  245 

1866  824 

1864  413 

1863  392 

1876  431 

1859  428 

1867  781 
1880  245 

1877  417 
1880  245 
1877  417 
1880  245 
1880  245 
1893  086 
1877  417 
1880   245 
1877  417 

1865  615 

1880  245 

1864  413 

1860  459 
.    1863   392 

1877  417 
1877  417 

1881  537 
.    1880  245 
.    1876  431 
.    1865  616 
.    1880   245 
.    1864  545 
.    1880   245 
.    1880  245 

J 

7 

11 

1 

18 

8 

12 

14 

23 

16 

11133 

1 

ii;32 

1^32 

lt36 
11132 
2,5,8 

2 
2 

4 
1 
1 
13 

9,10 
8 
2 

If  33 
1135 
1^33 
lit  35 
2 

1333 

1I35 

2 

5.  8,  2 

2 

1 

12 

1 

1333 

1^34 

1 

11136 

5 

1 

1^36 

1 

11136 

2 

13  pt.  amend  incT  L.  1849, 
Ch.  438,   i  307,  subds. 
6-7 

* 

13  pt.  amending  L.  1849, 
Ch.  438,   §  307,  subds, 
1-4 

14 

15 

17 

• 

* 
* 

18 

« 

21 

* 

22 

« 

1857  775 

AU 

2 

All 

All 

1 

1858     37 

All 

« 

1858  107 

All 

1858  176 

•     All 

• 

1858  244 

All 

AU 

All 

1,  8,  12 

1858  306 

AU 

* 

AH 

1,  5-7,  9,  13-15,  17,   18. 

21 

2-4.8,  ;0-12.  16,  19,  20. 

4 

11 

13 

* 

14 

• 

1859  110 

17.  18  pt.  amending  L, 
1849,   Cli.   438,    S   401, 
subd.  3 

20 

AU 

All 

AU 

AU 

AU 

1 

• 
• 

1859  134 

All 

1859  174 

.     .\11 

185J  19fi 
18.i9  252 

;    All 

1     All 

1859  201 

All 

1859  262 

i     All 

.\ll 

1 

AU 

1-3.  5.  9-14 

1859  42{ 

\     AU 

I     All 

\     All 

4.  8.  14 

« 

4,  6-8 

7 

* 

IC'iO  44C 

9 

11 

2.  3 

* 
* 

1860       C 
I860     Sd 

AU. 

Part  Ti  latlng  to  the  cltj 

of  New  York 

AU 

1 

10 

1860  131 

AU 

\     AU 

1860  ISC 

AU 

1 

AU 

AU 

1860  15S 

I     AU 

94S 


SCHEDULE  OF  LAWS  REPEALED. 


Statutes  Hebsbt 
Repealed 


1860  167 


1860  173 
1860  202 


•  • 


Ail  .•••■•••«» 


1860  459  AU..;,.. 


•  ••• 


1860  403 

1861  11 
1861  12 
1861  158 


1861  221 

1861  288 

1862  43 
1862  86 
1862  229 

1862  246 
1862  251 
1802  368 
1862  375 
1862  451 
1862  460 


1«3 

AU. 
All. 
AU. 

All. 
All. 
AU. 
AU. 
AU. 

All. 
AU. 
AU. 
AU. 
AU. 
All. 


1862  471 

AU 

1862  485 

All 

1863  206 

AU 

1863  212 

All 

1863  362 

1-9 

*  • 

PBBVIOITB  RSPEAIiB 


Section 


AU 

All 

All 

Part  requiring  sraduates 
to  be  ibdmltted  to  prac- 
tice upon  production  of 
their  diplomas 

1 

1-3,  8 

4-7,9-12 

6,8 

7 


12.. 
1.2. 

AU. 
AU. 


l,pt.  amending  L.  1849, 
Ch.  " 


AU 

All. 

AU. 

All. 

AU. 

5. 


438,  (53,  subd.  2.  .. 


AU 

AU 

AU 

AU 

AU 

AU 

1  pt.  r.mendlng  L.  1849, 

Ch.  438.  §  24 

1  pt.  amending:  I^  1849, 

Ch.433,  511,  subd.  3... 

1,  2,  4,  5.  7-9,  11-14,  22, 
31,32,35-37 

2,  4,  19,  23,  24,  26  pt. 
amending  L.  1849,  Ch. 
438,  S  366, 8ubd.  5;  {  31 


3,  6»  10, 15-21,  23-30.  33, 

34 

6,  27 

9 

10 

11,86 

17 

AU 

1 

1 

AU 

AU 

1,2,5,6,9 

3 

4,7,8 

d4a 


REPEALIKO  STAT* 

UTB8 

L.  1  Ch. 

1  {   8ee 

1865  218 

1     • 

1877  417 

1134 

1880  245 

1136 

1877  417 

1134  tlQ^ 

1G70  431 

ICaO  245 

2 

1C77  417 

2 

1835  615 

6,6    • 

ir75  28 

3     ! 

1C02  460 

31     • 

1880  245 

1136 

1880  245 

1137 

188C  245 

lUl 

1862  460 

3      • 

1880  245 

2 

1862  485 

2 

1877  417 

1135 

1866  175 

2 

1877  417 

1136   . 

1876  278 

1      • 

1880  245 

1138 

1880  245 

3 

1877  417 

1136 

1880  245 

2 

1877  417 

1136 

1865  336 

I         ^l 

1876  431 

1867  781 

1      • 

1877  417 

2 

1865  615 

Mh  . 

14    • 

1880  245 

2 

1866  824 

4,14    • 

1869  883 

7     ! 

1867  781 

8      J 

1863  392 

1864  413 

1      • 

1877  417 

ll^*— 1 

1880  245 

2    P^fJ 

1869  589 

1077  417 

1137 

1877  417 

n37_^. 

1880  245 

ll39PI^ 

1867  782 

1893  686 

1      . 

186A  4^0 

I              • 

SCHEDULE  OF  LAWS  REPEALED. 


Statutes  Hbrebt 
Repealed 

Previous  RefbaiA 

' 

REPEALING 

\  STAT- 

L. 

On. 

Section 

Section 

UTB8 

L.  1  Ch.  1 

{        S«e 

1803  392 

\    All 

1  pt.  amending  L.  1849, 
Ch.  438,  »  13,  116,  256, 
273,352,  399 

1  pt.  amending  L.  1849, 
Ch.438,  {179,  subd.  4.  . 

1  pt.  amending  L.  1849, 
Ch.438,  J  307 

1  pt.  amending  L.  1849, 
Ch.  438,  i  335 

1  pt.  amending  L.  1849, 
Ch.  438,  {371 

1  pt.  amending  L.  1849, 
Ch.   438,    i(    104,    113, 
116,  154,  167,  first  two 
sentencfs,  179,  273;  {4. 

1,  3,4 

All 

1865  615 

1875  28 
1864  413 

1876  431 

1866  824 

1877  417 
1880  245 
1880  245 
1880  245 
1896  548 
1880  245* 
1880  245 
1880  245 

1867  782 
1877  417 
1880  245 

1863  400 

1     All 

2,  3.  5, 
7.  10, 
14    [211]* 

1 

1                 • 

14               ♦ 

14               • 

2 
2 
2 

1863  403 

All 

All 

All 

11139 

1863  456 

\    All 

1 

1163  46e 

\     All 

All 

2 

1K64     52 

\    2-5 

2-5 

1540 
1140  [212] 
7 

1864     71 

All 

1-11 

,     All 

8.  10 

1864     02 

All 

1138 
1140 

1864  219 

All 

All..' 

1864  280 

1     5 

[213] 

1864  311 

All 

1 

1872  680 
1880  245 
1880  245 
1866  824 
1880  245 

1865  615 

1866  824 
1880  245 
1880  245 
1866  784 
1880  24o 
1875  508 
1880  245 
1877  417 
1866  307 
1880  245 
1877  417 
1870     49 
1877  417 
1866  588 
1877  417 
1896  548 

1           I     -^ 

All 

All 

1140 

1864  411 

All 

1140 

1864  413 

,     All 

1 

11               ♦ 

IS64  414 

t     All 

AU 

1 

2 

10               • 

r    Ail 

>     All 

2 

14                ♦ 

AU 

2 

1864  417 
1864  42C 

AU 

1 

J  14« 

1                  • 

1864  42] 

[     All 

All 

2 

1864  422 

I     All 

1 

1                  ♦ 

i     All 

All 

2 

1864  542 

AU 

1138 

18i>4  541 

>     AU 

1 

1                 ♦ 

J     All 

AU 

1140 
1138 

1864  57{ 

All 

1 

1805  21i 

I     All 

J     All 

AU 

1139 

1865  294 

1 

1                 • 

J     All 

1 

1139 

All^ 

1855  33( 

****^p • • 

[214] 

1865  35' 

r   All 

All 

AU 

AU 

1880  245 
1877  417 
1877  417 

1141^ 

1139 

1139 

1865  51S 
1865  55J 

I     All 

i    AU ' 

947 


r 


SCHEDULE  OF  LAW«  REPEALED. 


STATrTES   HeRBBY 

Repealed 


1865  615     All. 


All. 
All. 
All. 
All. 
All. 
All. 
All. 
All. 


1865  616 
1865  724 

1865  733 

1866  115 
1866  174 
1866  175 
1866  307 
1866  588 
1866  692  1.2.6.7,9-11. 


1866  782 
1866  784 
1866  824 


All 

AH 

«*i4  ••••••••• 


1867  68  All. 
1867  116  All. 
1867  516  AU. 


1867  658  All. 
1867  781  AU. 


1867  782  1,  2,  5-16. . . 


1867  887  All, 


1868  594  All. 

1868  596  All. 

1868  764  All. 

1868  804  AU, 

1868  828  AU, 

1868  869  AU. 

1869  99  AU 
1869  133  AU. 
1869  157  AU. 


Previous  Repeals 

Section 

REPBAUNG  SrrAT> 

utes 

L.  1  Ch.  I     S        9« 

BOM 

1-3,6,7,9,14, 

4,5,8,10-13.. 
6. 


•  •  •  •  • 


7,  11,  14 

13 

AU 

AU 

All 

AU 

All 

AU 

AU 

AU 

1,2,6.7.9.  10 

6,  7 

AU 

AU 

1,6-8,  10,  12,16,17 

3-5,11,  13-15,18 

7 

11  pt.  amending  L.  1849, 

Ch.  438,   {  307,  subds. 

1.5;   5 S  17.  18 

AU 

AU 

1.2 

Part  relating  to  the  dty 

of  New  York 

AU 


AU 

1-3,5,6,9,10.14,15 

2,  14 

4-8,  11-13,  16 


1,  7-10,  16. 
1,  2,  5-16.. 
13 


15 

16 

All  except  part  relating  to 
criminal  proceedings. . . 

All 

AU 

AU 

AU 

2 ^..... 

AU •. 

All 


1877  417 

1876  431 
1880  245 
1870  741 
1866  ,824 
1869  '883 
1880  245 
1880  245 
1880  245 
1880   245 

1877  417 
1877  417 
1880  245 
1377  417 
1880  245 
1869  820 
1877  417 
1893  686 
1877  417 
1880  245 
1875     23 


1867  781 

1880  245 

1877  417 

1878  33 

1881  537 
1880  245 

1870  170 
1880  245 
1877  417 
1869  883 
1880  245 

1871  482 
1880  245 
1803  686 
1887  630 
1886  593 

1869  246 

1877  417 
1886  593 
1880  245 
1877  417 
1880  245 

1870  706 
1880  245 
1880  245 


2 

1.  9.  11 

2 

10 

8.13,17 

12 

M41 

2 

1^41 

2 

1J40 

1540 

1^42 

1^40 

1^42 

1 

lt-40 

1 

2 

2 

2 


12,  13 

16 

2 

11141 

1.2 

1 

1Y43 

1 

1Y43 

2 

3,  14 

2 

1 

11143 

1 

1 

2 

1 

1J41 
1  J42 
1544 
if  42 
2 
1 

1^44 
1144 


« 


Pl$j 


Plil 


All. 
AU, 
1.. 
AU. 


1877  417 
1877  417 
1877  417 
1880  245 


11143 
1143 
1543 
1145 


PITJ 


SCHEDULE  OF  LAWS  REPEALED. 


^ 


Statutes  Hereby 
Repealed 

Previous  Repeals 

L. 

Cli. 

Section 

Section 

REPEALING  STAT- 
UTES 

L.    1  Ch. 

]     J        See 

1869  24€ 

;    All. 

•     AU. 
AU. 

AU. 

>  AU. 
AU. 
AU. 
AU. 

'     AU. 

692 

All. 

>  All. 

\     AU. 

1     AU. 
'     AU. 

>  AU. 

1     AU. 
^     All. 

I     AU. 
1-3. 

AU. 
AU. 

)     AU. 

r     AU. 
t     1-8. 

'    1.2. 

>  1... 

u  .    .    • 

AU. 

1... 

AU. 

o  •  •  • 

1870  359 
1880  245 
1872     92 
1880  245 
1877  417 
1880  245 
1877  417 
1877  417 
1880  245 

1872  139 
1880  245 
1877  417 

1880  245 

1880  245 

1873  211 
1880  245 
1877  417 
1870  741 

1876  431 
1880  245 
1880  245 
1880  245 
1875     32 

1877  417 
ir.75  442 

14 

1809  230 

11145 

1869  433 

11[45 

1  143 

1869  589 

AU. 
AU. 
AU. 
AU. 
All. 
AU. 
AU. 

C?i. 

AU. 
1. .. 

1145 
1  1  43 

1869  626 

ll43 

1869  027 

1145 

1869  672 

2 

1869  748 

1145 

1  T  43 

1869  807 

amemlinK 
1866,   Ch. 
t.  §§  6.  7; 
2.  3. 

1869  820 
1869  831 

\  amending  fj  1*866, 
692,5§6.  7 

1 1  45  [2IS1 
M45 

1869  84a 

1869  883 

All. 
1-4. 

3,  6. 

4.  8. 
5,8. 
AU. 
AU. 
1.. . 

'e,  7,'9,*id,*i3-i5!!! 

1145 
2 

1.  3 

lY,  12.*.'!*.  *..*.'.  *.'.'. ! 

1,9 
2 

1870     2€ 
1870     37 

1146 

1 146 

1870     4S 

1                 • 

1870     5fl 

AU. 
1. . . 

1144 

1                 ♦ 

1870     74 

AU. 
1... 
2.. . 

1S80  245 
1890   155 

1874  9 
1880  245 
1893  686 
18G0   245 
1880  245 

1875  428 
1880  245 
1871   708 

1880  245 

1881  537 
1880  245 

1880  245 
1877  417 

1881  537 
1875  016 
1896  548 
1380  480 
1877  417 
1880  245 

1146 

1                  » 

1                  ♦ 

1870     7fl 

2... 

AU. 

All. 

1-3. 

6... 

AU. 

1... 

AU. 

Part 

of] 
AU. 
AU. 
1-8. 
1-8. 

the 

*  relating*  to  the  city 
^ew  York 

1146 

1146 
1146  [219] 

ji46  ; 

1870  151 
1870  170 

5.  6 

1870  341 

1870  359 

2 

1 

1 146 

1S70  394 

10-14*.  !!!!!!!!!!.*; 

10-15:  pt.  relating  to 
city  of  New  York. . . 

1146 

1144 

1 

1                 • 

1870  408 

10-15... 
4,6 

15.. 

1 

1870  467 

1... 

I                 • 

1... 

1  144 

AU. 

1 1  46 

. .  12201 

1870  55G 

1870  70« 

\     AU. 
'     AU. 

AU. 
2... 

1880  245 
1874  258 
1880  487 
1880  245 

1                      • 

1870  717 

7... 

1                      • 

AU. 

1140 

940 


r 


SCHEDULE  OF  LAWS  REPEALED. 


f 


Statutes  Hbkbbt 
Repe^.led 


1870  741 


1871  208 
1871  219 
1871  335 

1871  361 
1871  415 


1871  482 
187  L  486 
I87i  603 

1871  610 
1871  708 
1871  733 
1871  766 

1871  834 
1871  874 
1871  030 


1872 
1872 


26 
92 


1872  260 
1872  680 

1872  603 

1872  778 

1873  9 
1873  70 


1873  79 
1873  146 
1873  211 
1873  226 
1873  299 
1873  427 


1873  589 
1873  657 

1873  663 

1874  9 
1874  127 
1874  156 
1874  208 


All. 
All. 
All. 

All. 
AU. 


All, 
All, 
All 

All 
All. 
All, 
All 


All- 
AU. 
AU. 


All 

All 

All 

AU 

AU 

All 

AU 

All  *••••• 


AU 

AU 

AU, 

All 

AU 

I.. 


1873  552     AU 


AU 

AU 

AU, 

AU, 

AU 

.\U. 

AU. 


1874  268     An, 


Previous  RxPEAUi 


Section 


EBFEAUNQ  STAl^ 
UTE8 


L.    I  Ch.  I     S 


1.  2,  6-11.  13-15. 

3,  4.  12 

12 

All 

AU 

4, 


AU 

All 

1,  subd.  1 

Part  relating  to  the  dty 

of  New  York 

AU 

AU •. 

AU 

2 

AU 

All 

AU 

All 

1,3 

AU 

AU 

AU 

Part  relating  to  the  dty 

of  New  York... 

All 

AU 

1 


AU, 
AU, 


AU, 
AU, 
All 


1,  2;  pt. prescribing  pref- 
erence of  causes  on  cal- 
endars  

All 

All 

AU 

AU 


All 

AU 

1    pt.    relatin?   to   dvll 

causes 

1 

2 

AU 


1877  417 
1880  245 

1876  431 

1877  417 
1880  245 
1877  154 
1893  686 

1880  245 
1872  26 

1881  537 
1880  245 
1880  245 
1877  417 
1877  417 
1880  245 
1896  548 
1880  245 
1S77  417 

1872  778 

1877  417 
1880  245 

1880  245 

1881  537 
1880  245 
1880  245 

1878  129 
1880  245 

1877  417 

1878  324 
1880  245 
1880  245 
1877  417 

1873  589 


1877  417 
1880  245 
1893  606 
1C80  245 
i:80  245 
1893  686 
1877  417 

1877  417 
1886  593 
1874. 127 
1880  245 


AU, 
AU. 
AU. 
AU. 
AU, 


1.. 
AU 
AU, 


1880  245 
1880  045 
1880  245 
18»)  245 
1880  245 

1879  101 

1880  245 
1880  245 


2 
2 
11 


See 
note 


If  45 
1147 
1 
1 

1547 
1 


1547 
1147 
1145 
1*45 

1147  . 
1 

2 

1145       . 

1.2  • 

1145 

l447 

li47 

1 

1148  ^ 
3  • 
1548 
ll45  ^ 
1  • 
1148 
1148 


1147 

1149 

1 

2 

1140 

1 

1147 

1147 
1148 

1 
1149 


[2221 


2 
2 

1150 

1150 

1150 

1 

2 

1150 


960 


SCHEDULE  OF  LAWS  REPEALED. 


Statutes  Herebt 
Repealed 


Ch. 


Section 


1S74  267 
1S74  322 
1S74  437 
JS74  456 
1874  469 
1S74  470 
1874  471 

1874  524 

1875  16 
1875  28 
1875  32 
1875  49 

1875  131 
1875  167 
1875  305 
1875  334 
1875  335 
1875  409 
1875  420 
1875  428 
1875  442 
1875  508 
1875  519 
1875  542 
1875  616 

1875  630 

1876  267 
1876  277 
1876  278 
1876  299 
1876  431 
1876  442 

1876  444 

1877  il 
1877  154 
1877  168 
1877  187 


1877  257 
1877  274 


1877  319 
1877  417 


All. 
AU. 
AU. 
All. 
AU. 
AU. 
AU. 

AU. 
AU. 
AU. 
AU. 
AU. 

AU. 
AU. 
AU. 
All. 
AU. 
AU. 
AU, 
AU. 
AU. 
AU. 
AU. 
AU. 
All. 
AU. 
2... 
AU. 
AU. 
AU. 
AU, 
All, 
AU. 
AU. 
AU. 
AU. 
AU. 


1877  206  AU. 


AU. 
AU. 


1877  285  All. 


All. 
AU. 


Previous  Repeaus 


Section 


All, 
AU. 
AU. 
AU, 
AU, 
AU, 
1.. 
AU, 
AU, 
AU. 
AU. 
AU, 
5.. 
AU, 
AU. 
AU, 
AU, 
AU, 
AU, 
AU, 
AU, 
AU, 
AU 
AU, 
AU, 
AU. 
All, 
AU, 
2. 


AU. 
AU. 
AU. 
All. 
AU. 
2.3. 


RBPBALINa  STAT- 
UTES 


L.   I    Ch.l 


1 

AU 

AU 

AU 

Part  relating  to  the  city 

of  New  York 

AU 


Part  relating  to  the  city 
of  New  York 

AU 

AU 

AU 

AU 

1,  suM.  42 

1,  siibil.  46,  pt.  repealing 
L.  1872.  Ch.  438,  so  far 
u-  it  relates  to  clerks 
ami  as:U.stant  clerks  of 
district  courts  of  New 
Vork  citv 

8,  Rulxl.  17 

»B1 


880  245 
877  417 
S80  245 
880  245 
880  245 
893  686 

879  101 

880  245 
880  245 
880  245 
877  417 
877  417 
877  417 
880  245 
877  417 
877  417 
880  245 
880  245 
880  245 
877  417 
880  245 
880  245 
880  245 
880  245 
880  245 
893  686 
877  417 
880  246 
880  245 
880  245 
880  245 
880  245 
8S0  245 

880  245 

881  211 


882  124 

880  245 

881  537 

880  245 

881  537 
880  245 


881  537 
880  245 

879  311 

880  245 
896  548 
878  408 


1878  345 
1878  126 


1^53 

1 
1553 


[226] 


[227] 


I 

1153 

1 

11153 

1 

1    [228P 


1 
1 


r 


SCHEDULE  OF  LAWS  REPEALED. 


Statutes  Hereby 
Repealed 


1877  466 

1878  30 
1878  33 


1878  126 
1878  129 
1878  166 
1878  176 


1878 
1878 
1878 
1878 
1879 
1879 
1879 
1879 
1879 
1879 
1879 
1879 
1879 
1879 
1879 
1880 
1880 
1880 
1880 
1880 
1880 
1880 
1880 
1881 
1881 
1881 
1881 


292 
298 
324 
408 
36 
101 
151 
211 
257 
305 
311 
316 
349 
389 
406 
36 
58 
231 
393 
423 
480 
487 
561 
25 
40 
211 
414 


1881  654 

1882  124 
1S82  340 

1883  195 
1883  205 


AIL 

All 

All, 


AU. 
All. 
All 
All, 


1878  219     AU 


All. 
2.. 

AU, 
AU. 
AU. 
AU. 
AU. 
AU. 
AU. 
AU. 
AU. 
AU. 
All. 
AU. 
AU. 
AU. 
AU. 
AU. 
AU. 
All. 
AU. 
AU. 
5... 
AU. 
AU. 
AU. 
AU. 

AU. 
AU. 
AU. 
AU. 
AU. 


1883  426     Ail 


Previous  Repeals 


Sectloa 


REPEALING  STAT- 
UTES 


L.  I     C'h.l     § 


AU 1893  686  1 

AU 1880  245  2 

2 1878  175  1 

Part  relating  to  the  city 

of  New  York 1881  537  1 

AU 1880  245  1^54 

1 1879     35  1 

AU 1880  245  1  ^  54 


AU 1880  245 

AU 1881  537 

1 1879  211 

2 1884  327 

All 1880  245 

2 1880   245 

AU 1880  245 


1 1879  257 

All 1880  245 


AU. 
AU. 


3.  4. 

AU. 


See 
note 


IT  54 

1 

1 

1 

2 

If  54 

11154 

•  •  ■  «  •  ■ 

1 

2 


f 


1 1879  349     1 


1 1880  58  1 

All  .'.*.*.'!.*;!.'.'.*;!.*.*  .*."."!  1893  686*  i' 

1 1888  555  1 

1 1881  25  1 

AU 1880  245  2 


1896  548     1 
1896  548     1 


AU 1893  686     1 


1889  472     1,  2 
1906  291     2 


AU 1893  686     1 


2,4,6,7,9-11,13 1884     60     1-8 

2,  pt .  directing  that  sten- 
ographer appointed  by 
board  of  claims  shall  act 

as  deputy  clerk 1884  334     2 

3,  6,  16 1888  365     2-4 

12 1893  425     1 

AU 1897     36     4 

062 


[2301 


rwl 


m 

[336] 


334] 
335] 


« 
« 


338 


[341^, 

[3431 

^1 


P4|] 


SCHEDULE  OF  LAWS  KEPKALED. 


Statutes  Hzrbbt 
Aepealed 


Pbevious  Repeals 


Section 


REPEALING  STAT- 
UTES 


I  L  I  Cli.l  J 


1884  60  AU 


1884  85 
1884  133 
1884  197 
1884  309 
1884  334 
1884  336 
1884  376 
1884  490 

1884  530 

1885  112 
1885  135 
1885  267 

1885  367 

1886  577 


1887  36 

1887  507 

1S87  eao 

1888  118 


1888  302 
1888  365 

1888  555 

1888  571 


1889  330 
1889  406 
1889  472 

1889  522 

1890  155 
1800  158 
1890   173 

1800  403 

1890  456 

1891  125 

1801  379 

1892  677 


AU. 
All. 
AU. 
1... 


AU. 

2-5. 

AU. 

AU. 

11.. 

AU. 

2.  3 

2... 


All 

6.  pt.  adding  $ 

24  to  L.  1885. 

Ch.  183 

AU 

AU 


AU 

1,  pt.  beKln- 
nlnu  with 
words  "  and 
the  record  " 
to  end  of  sec- 
tion; 2 

AU 

AU 


AU, 
AU, 


1889     68     AU 


2.3. 

2.3. 

All. 

All. 

AU. 

AU. 

2,3. 

AU. 

All. 


1,  pt.  directing  that  the 
stenographer  appointed 
by  8u.i<l  commissioners 
of  board  of  claims  shaU 
act  as  deputy  clerk .... 

6'.'/.'.'.'.'/.'/.'.'.'.'.'.'.'.'.'.'.'. 

7 

8 

AU 

AU 

AU 

AU 


1884  334  2 

1888  365  1 
1887  607  1 

1896  451  2 

1889  68  2 

1897  36  4 
1807  36  4 
1896  548  1 

1885  112  1 


All 1893  686     1 


AU 1893  686     1 


1 1896  451     1 

All 1897     36     4 

Ail 1H93  686     1 


AU 1893  686     1 

1 1889     68     1 

AU 1897     36     4 


1 1893   100  1 

AU 1893  686  1 

1 1890  403  1 

AU 1897     36  4 

2.  3 1895  644  2,  3 

2 1890   173  2 

AU 1906  291  2 

AU 1897     36  4 

AU 1893  686  1 


5. 


AU 

19.   last     sen- 
tence  


2,  3 1893  686  1 

AU 1897     36  4 

AU 1893  686  1 

5 1897  403  1 


See 
note 


4 

* 


1 1891  379     1 


[246J 

[2471 
[248] 


2491 

250. 

'251' 

252 


m 


* 
[256J 


[257J* 


[258] 


[260J 
(36U 


058 


SCHEDULE  OF  LAWS  REPEALKD. 


Statutes  Hbrebt 
Repealed 


1893  100  AU 

1893  101   All 

1893  425  AU 

1894  731   AU 

1896  544  2-4 

1896  451   AU 

1896  548  AU 

1897  403  1  pt.  amend- 

ing L.  1891. 
ai.  125,  S  5. 

1897  622  All 

1898  124  AU 

1899  150  AU 

1900  223  AU 

;900  510  AU 

1908  185  2.  3 

tfode  CivU  Procedure. .  27, 

95,  360;  part 
relating     to 
surrogate...  . 

Code  Clvtt  Procedure . .  83, 
fourth  B  e  n- 
tence 

Code  CivU  Procedure.  Arti- 
cle headings 
of  Ch,  1,  lit. 
2 


pREViouB  Repeals 


Section 


bbpbauxg  otat- 
utes 

L.  }    Ch.|     i       e« 


AU 1897     36     4 


3 1908  185     2 

AU 1897     36     4 


note 


AU 1899  150     4 


in 


[3^ 

271 
1^ 


PTfl 


[27$: 


« 


1154 


140XES  TO  ItKTHiilDULE. 


NOTES  TO  SCHEDTJIiE. 

[Prepared  by  Board  of  Statutory  Consolidation.] 

When  a  statute  has  been  specifically  repealed,  that  statute  and 
the   repealing  statute  are  given  without  an  exi^lanatory  note. 

Statutes  indicated  by  an  asterisk  *  in  the  column  *'  See  note," 
have  b^en  amended  so  as  to  read  as  follows  and  superseded  and 
repealed  by  the  amending  statutes  noted.  In  case  the  entire 
statute  has  been  repealed  by  being  amended  *'  to  read  as  fol- 
lows," except  the  section  which  states  when  the  act  shall  take 
effect,  this  section  is  included  in  the  word  "All"  under  the. 
heading  **  statutes  heroby  repealed  "  without  further  explanativm. 

100.  R.  S.,  Pt.  3,  Ch.  1,  Tit.  4,  §§  1-22,  24-28,  35.  30,  40,  45. 
Sections  1-22,  24-28,  45  have  been  heretofore  repealed,  as  ap- 
pears in  the  sehtHhile.  Sections  .35,  .30  are  covered  by  Code  Civ. 
Pro.  I  2.34,  and  Code  Crim.  Pro.  §  22.  Section  40  is  superseded 
by  Code  Civ.  Pro.  §  27. 

101.  R.  S.,  Pt..  3,  Ch.  1,  Tit.  5,  §  20,  subd.  30.  Repenlini? 
statute,  L.  18,33,  Ch.  2115,  S  3,  in  terms  repeals  subd.  20  of  said 
S  20.  In  fact  subdivision  30  was  intended,  as  shown  by  context 
of  balance  of  repealing  statute. 

102.  R.  S.,  Pt.  3,  Ch.  1,  Tit.  5,  §  20,  subd.  38.  Repealing 
statute,  L.  1829,  Ch.  80.  ft  2,  in  terms  repeals  8  21,  subd.  38.  In 
fact  I  20.  subd.  38,  was  intended,  as  shown  by  context  of  bal- 
ance of  repealing  statute. 

104.  R.  S.,  Pt.  3.  Ch.  8,  Tit.  17,  §§  1-20,  31-34,  36-46.  All 
repealed,  as  appears  in  schedule,  excent  S  .32  which  provides  for 
warrant  of  attachment  agnir..st  sheriffs  for  failure  to  return 
warrant  for  collection  of  canal  tolls.  Canal  tolls  abolished. 
Obsolete. 

106.  R.  S.,  Pt  4.  Ch.  2.  Tit-  8,  §  1.  Relates  to  fees  of 
justices  of  neace.  All  except  last  paragraph  superseded  by  L. 
1866,  Ch.  002.  The  last  paragraph  prohibiting  boards  of  super- 
visors from  allowing  accounts  in  favor  of  justices  of  the  peace 
for  any  warrant  or  any  complaint  for  an  assniilt  and  battery 
is  obsolete. 

106.  L.  1778.  Ch.  12.  §§  3,  4  0,  7,  1  Ses.^.  Section  3  obsolete. 
Court  of  probates  abolished.  Section  4.  Code  Civ.  Pro.  J  27, 
covers  the  provisions  of  this  section.  Section  7,  abrogated  by 
Code  Civ.  Pro.  |§  232.  3.55.     Section  6  temporary. 

107.  L.  1778,  Ch.  14,  1  Sess.  Abrogated  by  Code  Civ.  Pro. 
i  3307. 

108.  L.  1770,  Ch.  19,  2  Sess.  Abrogated  by  provisions  of 
Code  Civ.  Pro.  §§  a307,  3.32.3. 

109.  L.  1779,  Ch.  17,  3  Sess.  Abrogated  by  provisions  of 
Code  Civ.  Pro.  §f  3307.  3323. 

110.  L.  1780,  Ch.  56,  §  3.  Superseded  by  Code  Civ.  Pro. 
I  1072. 

111.  L.  1782,  Ch.  24.  5  Sess.  Directs  the  secretary  of  state 
to  deliver  certain  documents  to  the  court  of  probates.  Tem- 
porary and  c^Molete. 

112. 'L.  1782,  Ch.  1,  6  Sess.    Revolutionary  war  «-*    'Obsolete. 
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113.     L.  1783,  Ch.  14,  6  Sess.     Revolulionaty  war  act.    Obeo- 
etc. 
I  114.  L.  IT&'l,  Ch.  31,  G  Stss.     Relates  to  actions  for  trespass 

brouj^ut   ugaiDst   i)ei*»v)n»   ocvup.viug  or   iiijuriuK    property   during 
the    Uevolutionary    war.      A    part    of    Statute    was    repealed  bv 
j  L.  17o7,  Ch.  71,  §  1,  10  Sess.     Obsoh?te. 

'  115.   L.  1783,  Ch.  41,  G  Sess.     Expired  by  limitation. 

IIT.  L.  1784,  Ch.  7.     Repealing  act.     Obsolete. 

118.  L.  1784,  Ch.  48.     Temporary  and  obsolete. 

119.  b.  1784.  Cli.  50.     Revolutionary  war  act.     Ob5?olete. 

'  120.  U  17^,  Ch.  12,  8  Sess.     Revolutionary  war  act.    Obso- 

i  li»te. 

'  121.  L.  178G,  Ch.  10.    Temporary  and  obsolete. 

122.   L.  17SG,  Ch.  ^.  §  1.     Revolutionary  war  act.     Obsolete. 
I  123.  L.  1787,  Ch.  6y  10  Sess.     Relates  to  essoins  and  wager 

by  Ia-.v.     Code  Civ.  Pro.  §  .^3:>»9,  provides  that  there  shall  ht  bat 

one  form  of  civil  action.     Abrogated. 
I  124.  L.  1787,  Ch.  20.   ^  7,   lO  Sess.     Provides  a  penalty  f^r 

'  malicious  arrest     Code  Civ.  Pro.   $  8343,  snbd.  9,  makes  false 

arrest   a    personal   injury   and   an   action  for  a  persona!  injury 

li(^s  at  common  law^.     Abrogated. 

125.   L.  1787.  Ch.  71.     Repealing  act.     Obsolete, 
i  128.  L-  1787.  Ch.  IH.     Revolutionary^  war  act.     Obsolete. 

I  127.  li.  1788.  Ch.  41.     Revolutionary  war  act.     Obsolete. 

128.  li.  1788,  Ch.  73,  2  pt.  Repealing  act.    Obsolete. 

129.  L.  1791,  Ch.  8.  Section  1  is  a  repealing  statnte.  Sec- 
tion 2  is  superseded  by  Code  Civ.  Pro.  §  3.307. 

130.  L.  171)2.  Ch.  28.     Superseded  by  Code  Civ.  Pro.  §  847. 

131.  L.  1795,  Ch.  1.     Temporary  and  obsolete. 

rl32.   U  179G,    Ch.   2.      Covered   by   provisions   of   Code  Civ. 
Pro.  J  44. 
i  133.  L.  1797.  Ch.  20.  §  20.     Repealing  stattrtes.    Obsolete. 

135.  L.  1708,  Ch.  52.  Covered  by  provisions  ot  Code  Cit. 
Pro.  S  847. 

136.  L.  1798,  Ch,  08.  $  18.    Temporary  and  obsolete. 

137.  L.  1798,  Ch.  100.    Temporarj-  and  ohsolete. 

138.  L.  1800,  Ch.  22.  Relates  to  circuit  court  and  sitting 
in  city  and  county  of  New  York.  Repealed  so  far  as  relates  to 
the  city  of  New  York  as  appears  in  schedule     Balance  obsnlet*. 

139.  L.  1801,  Ch.  170.  All  repealed  except  5  10  as  appears 
in  schedule.  This  section  confirms  certain  partitions  or  land 
made  prior  to  April  7,  1801.     Obsolete. 

140.  li.  1803,  Ch.  2.  Relates  to  terms  of  the  supreme  cour* 
of  jrdic.nturc.     Obsolete. 

141.  L.  1803,  Ch.  55,  §  2.     Repealing  statute.     Obsolete. 

142.  L.  1805,  Ch.  135,  J§  4.  29.  Section  4  is  a  repealing 
statute.     Section  2i)  is  repealed  as  appears  in  schedule. 

143.  L.  1S<?8,  ch.  o.     Temporarv  and  obsolete. 

144.  L.  1810,  C^h.  193.  §§  14.  35.  Section  14  is  a  repealing 
statute.    Obsolete.     Section  .35  is  repealed,  as  appears  in  scnedulc.^ 

145.  L.  1813,  Ch.  203  §§  25,  §4,  50.  Sections  25  and  34 
are  repealed  as  appears  in  schedule.  Section  50  is  covered  by 
provisions  of  Code  Civ.  Pro,  §  1211. 

146.  L.  1814,  Ch.  141.  Covered  by  prorisions  of  Code  Cit. 
Pro.  S§  1590,  1.391. 

147.  Jj,  1814,  Ch.  102,  §  1.  Relates  to  the  court  of  chancerj 
which  was  abolished  by  the  Constitution  of  1846,    Obsolete. 
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148.  L.  1814.  Ch.  103.  Covered  by  provisions  of  Code  Civ. 
Pro.  %  250. 

150.  L.  1817,  Ch.  00.  Courts  of  common  pleas  and  general 
SessirMVs  nbnlislied.     Obsolete. 

151.  L.  1S18,  Oh.  00.  §§  1,  3.  4.     Obsolete. 

153.  L.  1810,  C\\.  17R.     Expired  by  limitntion. 

154.  U  1821,  Ch.  dS.     HotMuiLs  L.  1818,  (Jh.  259,  f  8. 

155.  L.  1821,  Ch.  203,  §  1.  Provides  for  euforcemeut  of  the 
penalties  provided  for  iu  certain  nets  which  have  been  repealed 
br  superseded  bjr  subsetjueht  legislation,  making  statute  citsd 
obsolete  and  inoperative. 

156.  L.  1822,  Ch.  114.  Relates  to  terms  of  courts  which  no 
longer  exist,  as  constituted  !n  1822.     Obsolete. 

157.  L.  1822,  Ch.  247.  Relates  to  court  for  trial  of  im- 
peachment and  correction  of  errors,  which  no  longer  exists.  Ob- 
solete. 

158.  L.  1823.  Ch.  54,  §  1.  Relates  to  court  for  trial  of  im- 
peachments ana  correction  of  errors,  which  has  been  abolished. 
Obsolete. 

159.  L.  1824,  Ch.  81.  Statute  cited  relates  to  supplyhig  clerk 
of  Court  of  iMmmon  pleas  with  rfeports  of  the  supreme  court  of 
judicature.    Obsolete. 

160.  L.  1825,  Ch.  4.  Relates  to  court  for  trial  of  impeach- 
ments and  correction  or  errors,  which  court  is  abolished.  Obso- 
lete. 

161.  L.  1828,  Ch.  134.  Abrogated  and  superseded  by  Code 
Civ.  Pro,  §  24JW. 

162.  L.  1828,  Ch.  20  (2d  meeting).  §  15,  m  K  37-44.  48-50, 
52-55.  All  repealed  e.Tcept  haragrapns  37,  42,  which  added  cer- 
tain sectibns  to  th£  Revised  Statutes,  which  added  sections  have 
been  since  repealed. 

163.  L.  1828,  Ch.  21  (2d  meeting),  §  1.  The  paragraphs  of 
this  statute  rectimmohded  for  repeal  are  paragraphs  which  them- 
selves rejieal  othelr  statutes  Ihcluded  in  tuis  schedule.     Obsolete. 

164.  L.  1820,  Ch.  108.  Refers  to  court  for  the  trial  of  im- 
peachments ana  torrection  of  errors,  Which  is  abolished.  Ob- 
solete. 

165.  L.  1820,  Ch.  225.  Refers  to  section  of  the  Revised  Stat- 
utes which  has  been  repealed.     Obsolete. 

lee.  L.  1829,  Ch.  2.^2.  Covered  by  Code  Civ.  Pro.  S  449  and 
by  Executive  Law,  J,  52. 

168.  L.  1830,  Ch.  5.  §  3.     Repealing  statute.     Obsolete. 

169.  L.  1830,  Ch.  12.  Relates  to  the  court  of  chancery  which 
was  abolished  by  the  Constitution  of  184(i. 

170.  L.  18:?0,  Ch.  28.  Covered  by  Code  Civ.  Pro.  J  1247. 
Section  2  temporary  and  obsolete. 

in.  L.  1830,  Ch.  105,  §  2.     Repealing  statute.    Obsolete. 

172.  L.  1830,  Ch.  2.^S.     Retolutionary  war  act.     Obsolete. 

173.  L.  1830,  Ch.  320,  §5  14r-23,  3<V38,  40-50.  52-57,  03,  04, 
68.  Repealed  as  appears  In  schedule,  except  so  much  of  §  10 
as  added  a  §  69  to  R.  M.,  Pt.  2,  Ch.  0,  Tit.  1,  and  §  08. 
Former  superseded  by  Code  Civ  Pro.  I  2011,  latter  states  when 
act  shall  take  effect. 

174.  L.  1831,  Ch.  la  Establishes  office  of  vice-chancellor. 
Court  of  chancery  abolished  in  1840.     Obsolete. 

175.  Lr.  1832,  Ch.  210.     Obsolete. 

176.  L.  1832,  Ch.  308,  Terms  of  court  for  the  correction  of 
errors.     Obsolete. 
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177.  L.  1834,  Ch.  1.  Relates  to  office  of  vice-chancellor  of 
court  of  chaDcerj.     Ob^Iete. 

178.  L.  18»4,  Ch.  109.  Relates  to  terms  of  the  court  for 
the  correction  of  errors,  which  court  is  abolished. 

170.  L.  1&36,  Ch.  30.  Relates  to  the  court  of  chancerj  whick 
was  abolished  by  Coustitution  of  1846. 

180.  L.  1837.  Ch.  430,  §§2,  3.  Sections  2  and  3  are  super- 
seded by  Code  Civ.  Pro.  §  828. 

181.  L.  1837,  Ch.  4<>5.  Section  1  repealed  as  appears  in 
schedule.     Section  2  is  a  validating  statute.     Obsolete. 

182.  L.  1838,  Ch.  2<)<>.  Relates  to  rights  of  redemption  ex- 
isting under  L.  1837,  Ch.  410,  which  act  was  repealed  by  f  9 
of  the  act  examined  from  and  after  November  1,  1838.     Qbsolete. 

183.  L.  18.'{9,  Ch.  101.  Repealed,  as  appears  in  schedule,  so 
far  as  it  relates  to  the  city  of  New  York.  Relates  to  court  of 
chancery.     Obsolete. 

184.  L.  18:^0,  Ch.  211.  Appointment  of  a  vice-chancellor 
of  court  of  chancery.  Said  court  abolished  by  Constitution  of 
18K5,  Art.  14.  $  5. 

185.  L.  1839,  Ch.  307.  Relates  to  court  of  chancery  wjiicb 
was  abolished  by  the  Constitution  of  1846,  Art.  14,  §  5.  Ob- 
solete. 

187.  L.  1840,  Ch.  38.  Refers  to  court  of  chancery  which 
was  abolished  by  the  Constitution  of  1846,  Art.  14,  $  5.  Ob- 
solete. 

188.  L.  1840,  Ch.  41,  S  3  pt.     Repealing  statute. 

189.  L.  1840.  Ch.  2;{8,  §§  2,  3.  Section  2  is  repealed  as  ap- 
paars  in  schedule.     Section  3  states  when  act  shall  take  effect. 

190.  L.  1840,  Ch.  314.  Relates  to  officers  and  terms  «f  the 
court  of  chancery,  which  was  abolished  by  Constitution  of  18441, 
Art  14    §  5. 

191. 'l.  1*840,  Ch.  320.  Relates  to  the  court  for  the  correc- 
tion of  errors  which  was  abolished  by  the  Constitution  of  184(5, 
Art.  6,  I  25.     Obsolete. 

192.  L.  1841,  Ch.  237.  Section  1  relates  to  fees  for  solicitors. 
Obsolete.  Section  2  is  a  repealing  statute.  Section  3  prescribes 
fees  of  sergeant-at-arms  of  the  late  court  of  chancery.    Obsolete. 

193.  L.  1842.  Ch.  202.  Section  1  relates  to  compensation 
of  sergeant-at-arms  of  the  court  of  chancery  and  criers  of  the 
supreme  court.  The  office  of  sergeant-at-arms  was  abolished  with 
said  court  by  the  Constitution  of  184(J,  Art.  14.  §  5.  Salary  of 
criers  of  supreme  court  provided  for  in  Code  Civ.  Pro.  §91  and 
by  L.  1802,  Ch.  (WO,  §  230,  subd.  4.  as  amended  by  U  ISllU. 
Ch.  439.     Set^'tion  2  is  a  repealing  statute. 

194.  L.  1842,  Ch.  309.  Relates  to  the  register,  asisistant 
register  and  clerks  in  chancery,  which  were  abolished  with  the 
court  of  chancery  by  the  Constitution  of  1846.  The  clerks  »>r 
the  supreme  court  referred  to  in  this  act  were  the  clerks  of  the  old 
supreme  court  located  at  New  York,  Albany,  Utica  and  Geneva. 
The  statute  became  obsolete  and  inoperative  on  the  going  i^^o 
effect  of  the  Constitution  of  1846. 

195.  Jj.  1842,  Ch.  324.  Corrects  "  clerical  errors "  in  a  stat- 
ute which  has  since  been  repealed.     Obsolete.  , 

196.  L.  1844.  Ch.  341.  Register,  assistant  register.  «na 
clerks  of  court  of  chancery  abolished  with  the  court  of  chancery 
by  the  Constitution  of  1846.  Clerks  of  the  supreme  court  in«- 
tioned  in  statute  examined  were  the  clerks  of  the  old  supreme 
court  located  at  New  York,  Albany,  Utica  and  Geneva.    Statute 
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became  obsolete  and  inoperative  on  the  going  into  effect  of  the 
Constitution  of  184(3.  / 

107.  I^.  1845.  Ch.  235.  Relates  to  the  court  of  common  pleas 
which  was  abolished  by  the  Constitution  of  1840,  Art.  14,  §  15. 

198.  L.  1847,  Ch.  390,  |§  2-4.  Sections  2,  3  are  repealed  as 
appears  in  schedule.     Section  4  states  when  act  takes  effect. 

199.  L.  1847,  Ch.  391.  Section  1  repealed  by  construction  as 
appears  in  schedule,  balance  superseded  and  included  in  New 
York  city  couKolidntion  act,  L.  1882,  Ch.  410,  §§  1119-1122. 

200.  Jj,  1847,  Ch.  410.  Sections  1-8  which  are  repealed  as 
appears  in  schedule  comprise  the  entire  statute. 

201.  L.  1848,  Ch.  32.  Superseded  by  New  York  city  consoli- 
dation act,  L.  1882,  Ch.  410,  j§  1119-1122. 

202.  L.  1853,  Ch.  421.  Enrolling  decrees  of  late  court  of 
chancery.     Court  abolished  by  Constitution  of  1846,  Art.  14,  §  5. 

203.  L.  1854,  (^h.  135.     Temporary. 

204.  L.  1S.V>.  Ch.  10.     Covered   by   Code  Civ.   Pro.   fi   27. 

205.  L.  1855,  Ch.  202.     Obsolete. 

206.  L.  1855,  Ch.  471,  §§  4,  5.  Section  4  has  been  repealed 
as  appears  in  schedule.  Section  5  states  when  act  shall  take 
effect 

207.  L.  1800,  Ch.  202.  Repealed  in  part  by  L.  1877,  Ch.  417, 
5  1,  JT  '54.  The  entire  subject  of  admission  of  attorneys  to  the 
practice  of  law  is  covered  in  Judiciary  Law,  Article  15. 

208.  L.  1862,  Ch.  460.  Amendatory  of  the  Code  of  Procedure 
of  1848-9,  which  is  repealed.     Obsolete. 

209.  L.  1862,  Ch.  485.  Section  1  repealed  as  appears  in 
schedule.  Section  2  repeals  and  section  3  states  when  act  takes 
effect 

210.  L.  1863,  Ch.  362,  §§  1-9.  Repealed  except  §  3  which 
continues  certain  repealed  provisions  of  Revised  Statutes. 

211.  L.  18(»3.  Ch.  392.  Sections  1,  3,  4  are  repealed  as  ap- 
pears in  schedule.     Section  2  is  a  repealing  statute. 

212.  L.  18(54,  Ch.  71.  Sections  1-11  repealed  as  appears 
in  schedule.     Balance  covered  by  Code  Civ.  Pro.  §  2729.  subd.  2. 

213.  L.  1864,  (Hi.  280.  §  5.  Repeals  part  of  Revised  Statutes 
contained  in  this  schedule. 

214.  L.  1865,  Ch.  S36.  Relates  to  the  "tribunal  of  concilia- 
tion."    Obsolete. 

215.  L.  1866,  Ch.  692,  H  1.  2.  6.  7,  9-11.  All  repealed  except 
$  11  as  appears  in  schedule.     Section  11  is  a  repealing  statute. 

216.  li.  1866,  Ch.  824.  Sections  are  all  repealed  except 
%i  2  and  9  as  appears  in  schedule.  As  enacted  this  statute 
contained  neither  or  the  section  numbers. 

217.  L.  18()8,  Ch.  869.  Statute  cited  authorizes  attorney- 
general  to  institute  actions  on  certain  canal  contracts  made  in 
December,  1866.     Obsolete. 

218.  U  1869,  Ch.  820,  S  1  pt.  Repealed  as  appears  in 
schedule.     Balance  covered  by   Code  Civ.   Pro.   §§  3323,  .'?324. 

219.  L.  1870,  Ch.  151,  §§  1-3,  5,  6.  Sections  1-3,  5  repealed 
as  appears  in  schedule.     Section  6  is  when  to  take  effect. 

220.  L.   1870.  CH.  550,  §  1.     Repealing  statute. 

221.  L.  1873,  Ch.  9.  Calendar  of  commission  of  apper's 
which  :  expired  by  limitation.  Section  2  amended  by  L.  1873, 
Ch.  589,      so  as  to  read  as  follows." 

222.  L.  1873,  Ch.  589.  Relates  to  the  old  commissicru  of 
appeals.     Obsolete. 
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894.  U  1876,  Oh.  444.  Sectiomi  ^-4  amended  *'to  read  u 
follows "   and   thus   repealed   by    implieutloii   as   apiteara  is  thf 

'  schi^ule,     Bectiuu  1  establiiihes  a  state  board  ol  audit  which  was 

abolished  by  L.  1883,  Ch.  206,  §  12.     Sectiou  6  is  wheb  to  Uke 
effect.     Entire  act  supersedwl  by  L.  lS8iJ,  Ch.  205. 

024a.  L.  1877,  Ch.  11.  Consolidated  iu  Code  Civ.  Pro.  |  aS6. 
See  note  1. 

\  225,    U    1877,    Oh.    154.     Section    1    amended    **to   read  as 

follows  "  by  L.  1882,  Ch.  iH   i  1.     Section  2  states  when  act 

If  takes  effect. 

226.  I..  1877,  Ch.  187.  In  terms  L.  1^881,  Ch.  537,  repeals 
L.  1877,  Ch.  157,  but  gives  the  title  of  Ch.  18i  and  date  or 
passage  of  same.     Chapter  157  relates  to  town  of  Little  Falls. 

227.  L.  1877,  Ch.  257.  I»rovides  that  the  minutes  of  t!:p 
common  council  of  the  city  of  BuiTalo  shall  be  received  as  prtroii 
facie  evidence  of  such  proceedings.'  Superseded  by  Code  Giv. 
Pro.  I  ail.  ^ 

228.  L.  1877,  Ch.  417.     Gei^oral  repenling  act. 
929.    L.  1878,  Ch.  16C.     Rppealing  statute  and  the  repeal  has 

been  noted  in  schedule. 

230.  Ij.  1878,  Ch.  408.  Amends  U  1877,  Ch.  417,  §  1,  para- 
graph 42,  in  effect  adding  another  repeal  to  said  paragraph- 
Obsolete. 

231.  L.  1879,  Ch.  151.     Covered  by  Oode  Oiv.  Pro.  {  84^54. 
238.    L.  1870,  Ch.  211.     Superseded  by  Code  Civ.  Pro.  S  Wl 

as  amended  by  U  1894,  Oh.  2(^3. 

283.  L.  1879,  Ch.  305.  Affects  L.  184«.  Ch.  276,  §  1,  which 
was  repealed  by  L.  1880,  Ch.  245,  §  1.  Covered  by  Code  Cif. 
Pro.  I  3027. 

284.  L.  1870,  Ch.  811.  L.  1877,  Ch.  285,  affected  by  this  act 
repealed  by  L.  1880,  Ch.  24i^  §  1,  TI  53.  Covered  l>y  Code  Giv. 
Pro.  i  2485. 

235.  I..  1879,  Ch.  316.  Amends  L.  1853,  Ch.  288.  wh|<*h 
was  rfpealod  by  L.  1880,  Ch.  245,  §  1,  f  30.  Covered  by  Code 
Civ.  Pro.  §§  1806,  1807,  and  repealed  by  implicutiou.  See  Hoi- 
ton  V.  Cantwell,  108  N.  Y.  255,  and  Anderson  v.  Anderson,  11- 
N.  y.  104. 

286.  U  1879,  Ch.  .S89.  Superseded  by  Code  Oiv.  Pro.  $|  744. 
747,  748.  2,^80.  25:^7,  27r)S.  2701,  2798. 

237.  L.  1880,  Ch.  303.  Consolidated  in  Cmie  Oiv.  Pro. 
§   1404a. 

238.  L.  1880,  Ch.  423.     Consolidated  in  Codo  Civ.  Pro.  §  336. 

239.  L.  1880,  Ch.  561,  §  5.  Oousolidated  In  Oode  Oiv.  Prt?. 
§  801a. 

240.  L.  1881,  Ch.  25.  Became  obsolete  March  C,  1882,  by 
its   terms. 

241.  L.  1881,  Ch.  211.  Relates  to  the  state  board  of  andit 
Superseded  by  U  1883.  Ch.  2x  5,  which  established  the  board  of 
claims  nnd  abolished  the  board  of  audit. 

242.  L.  1881,  Ch.  654.  Covered  by  Code  Civ.  Pro.  ||  812. 
813 

243.  L.  1882,  Ch.  840.  Consolidated  In  Code  Oiv.  Pro. 
§  lW>la. 

t     244.    L.    1883,    Ch.    195.     Consolidated    in    Code    Oiv.    Pro. 

245  Ti.  1883,  Ch.  426.  Superseded  by  L.  1001.  Ch.  602, 
.section  10  of  which  repeals  acts  inconsistent  with  the  balmie* 
thereof. 
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248.  L.  1884.  Cli.  309.  S  1.  Coiisolidiited  in  Code  Civ.  Pro. 
f  5481,  siibd.  12. 

247.  L.  1^:84,  Ch.  330,  §§  2  5.  This  statute  is  a  general 
statute  relutin;?  to  appraisal  of  rana[  claims.  Section  1  h»8 
h\  en  rocomniended  for  repeal  in  the  Canal  Law  as  having  been 
BUpersoued  by  §  80  of  the  Canal  Law  which  treats  of  appropriu- 
tious  t^'Uerauy  by  tl.*e  state  for  canal  purposes.  The  H^ic:>nd  se.*- 
tion  is  reco?nine!i(led  for  repeal  as  having  been  superseded  by 
§  264  of  the  Code  of  Civil  Procedure  relating  to  the  jurisdic- 
th>n  of  the  Court  of  ('hums.  This  jurisdiction  extends  to  private 
claim.s,  Section  264  of  the  Code  prior  to  19<)8  expressly  con- 
tained the  words  '*  appropriations  of  land."  This  expression  was 
omitted  when  the  tjection  was  amended  in  1008,  but  the  lan- 
guage contained  in  the  \WH  amendment  is  broad  enough  to 
rover  private  chiinis  for  appropriations.  Swtion  3  is  consoli- 
dated in  i  274  of  the  Code  of  Civil  Procedure.  See  note  §  37a. 
Section  4  repeals  inconsistent  legislation.  Section  5  is  when  tO 
tdke  effect. 

248.  L.'  1884,  Ch.  376.  Consolidated  in  Code  Civ.  Vrx>. 
§    J61c. 

249.  L.  1884,  Ch.  580,  |  11.  Repealing  statute  and  the  re- 
peal has  been,  noted. 

250.  L.   188.1,   Ch.   112.     Repe-Jing  statute. 

251.  L.  lcS8ri.  (^h.  VTk  H  2,  3.  Section  2  is  covered  by  Code 
Civ.  Pro.  §  083.     Section  3  is  when  to  take  effect. 

253.    L.  lf--^5.  Ch.  2(:7,  §  2.     Cbso'ete. 

253.  L.  mS(K  Ch.  TuL  §  6  pt.  The  part  of  §  6  which  adds 
§  24  to  L.  1885,  Ch.  18.S,  is  covered  by  Code  Civ.  Pro.  §  791, 
subd.  1,  as  amended  by  L.  1<S0S,  Ch.  130.  and  L.  IsKKi,  Ch.  51. 

254.  L.  1&S7,  Ch.  ;J6.  Obsolete,  except  §  4,  which  is  covered 
by  Code  Civ.  Pro.  $  933. 

255.  U  1888,  Ch.  118,  §§  1  pt.  2.  Covered  by  Code  Civ. 
Pro.  f  933. 

258.  L.  1888,  Ch.  5r).5.  Consolidated  in  Code  Civ.  Pro. 
§  9*nd. 

257.  L.  1889,  Ch.  406,  §§  2,  3.  Section  2  was  "amended 
to  read  as  follows  "  by  L.  ISJK),  Ch.  173,  §  2,  and  as  so  amended 
superseded  by  Code  Civ.  Pro.  §  2713.  Section  3  is  when  act 
takes  effect. 

258.  L.  1800,  Ch.  158.  Consolidated  in  Code  Civ.  Pro. 
§    IKJle. 

260.  L.  1801,  Ch.  379.  Superseded  by  Code  Civ.  Pro. 
|§  266,  280. 

261.  L.  1892.  Ch.  677,  §  19  pt.  Last  sentence  consolidated 
in   Code  Civ.  Pro.   §  931b. 

262.  L.  1893,  Ch.  KJO.  Amends  L.  1847,  Ch.  80,  §  1.  "so 
as  to  read  as  follows."  L.  1847,  Ch.  80  was  repealed  by  L.  ItSO  I. 
Ch.  686.  The  amendatory  act  was  not  expressly  repealed  but 
is  superseded  by  Code  Civ.  Pro.  §  2719,  as  amended  by  L.  18i)3, 
Ch.   b£6. 

263.  L.  1893,  Ch.  101.  Consolidated  in  Code  Civ.  Pro. 
§    »41a. 

264.  L.  1894,  Ch.  731.  Consolidated  in  Code  Civ.  Pro. 
8   2705.  ' 

265.'  L.  18a5.  Ch.  544,  §S  2-4.  Section  2  consolidated  in  Code 
Civ.  Pro.  {$  33()6a.  Section  t\  was  amen<led  *' so  as  to  read  as 
follows."     Secticm  4  is  when   act  t:ik<»s  effect. 

266.    L.   1896,   Ch.   54S.     (Jcncral   repealing   statute. 
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267^    h.  1897.  Ch.  403,   §  1  pt    Consolidated  in  Code  Ot. 
Pro.  J  941a. 

268.  L.    1897,    Ch.    622.    Consolidated    in    Code    Civ.   Pn^ 
§  961f. 

269.  L.  1899,  Ch.  150.  Sections  1-3  consolidated  in  Code  CW. 
Pro.  S  d331a.     Section  4  is  a  repealing  section. 

270.  Lr.  1900,  Ch.  223.  Consolidated  in  Code  Civ.  Pro. 
S  2408a. 

271.  L.  1900,  Ch.  510.  Consolidated  in  Code  Civ.  Pro. 
§2481,  subd.  12. 

272.  L.  1908,  Ch.  185,  §§  2,  3.  ConsoUdated  in  Code  Ot. 
Pro.  j  2509,  subd.  7. 

273.  Code  Civil  Procedure  §§27  pt.,  95  pt.,  360  pt.  Sec- 
tion 27,  part  relating  to  surrogate  has  been  inserted  in  $  2S^yj. 
Section  95,  part  relating  to  surrogate  has  been  inserted  in  J  2512. 
Section  360,  part  relating  to  surrogate  has  been  made  §  1^23a. 

274.  Code  Civil  Procedure  §  83_pt.  The  fourth  sentence  of 
Code  Civ.  Pro.  is  made  §  1323a.  The  remainder  of  §  83  is  in 
Judiciary  Law,  §§  14,  24,  295-297,  301. 

275.  Code  Civil  Procedure,  article  headings  of  Ch.  1,  Tit.  2. 
This  title  formerly  embraced  throe  articles,  including  §§  -Jli-fW. 
Of  these  sections  the  ones  remaining  in  the  Code  are  Sf  52, 
53,  55,  60  pt.,  65,  83  pt.,  and  95  pt.  It  has  been  thought  best 
to  remove  the  article  neadiiigs  and  let  the  title  stand  witliout  a 
division  into  articles. 

MM 


VOTES  TO  AHENDMEKTS  TO  OOBE  01*  CIVIL  PBO- 

G£i>UKE. 

Made  by  L.  1909,  Ch.  65. 

[Prepared  Ly   Board  of  Statutory  Consolidation.] 

1.  S  356.  lliis  section  is  inserted  in  the  Code  of  Civil  Pro- 
cedure becauoe  u  ieiales  to  tlie  powers  of  county  judges  and 
provisions  of  a  stninuA*  uutare  are  ujw  in  Uiis  titie  ot  tne  Code, 
1.*  oriuer  %  a^Ai  on  uie  Lioue  is  recommended  for  repeal  in  tixh 
Judiciary  Law  and  county  i^aw. 

3»  $  bOla.  'litis  section  is  consolidated  in  the  Code  of  Civil 
Procedure,  since  it  aeals  entirely  with  practice  and  has  no  place 
in  the  Partnership  i^w.  L.  1»80,  Ch.  561,  §{  1-4,  were  incor- 
porated in  and  repealed  by  the  I'artnership  tiaw  enacted  in  189 ^ 
Wiien  It.  1880,  Ch.  561,  was  incorporated  in  the  Partnership  liaw 
the  section  consolidated  in  the  text  was  left  unrepealed  in  the 
session  laws  probably  because  it  contained  practice  matter,  it 
is  uow  placed  in  the  Code  of  Civil  Procedure  with  a  proper  refer- 
ence to  H  20  and  zi  of  the  *l*artnership  L<aw  where  the  re- 
niaiuder  ot  the  statute  is  to  be  found. 

,4.  i  841a.  The  provision  inserted  in  the  text  is  matter  relat- 
ing to  practice  which  is  now  found  in  the  session  laws.  The  pro- 
vision relates  to  evidence  and  has  been  placed  under  that  head  in 
the  Code  of  Civil  Procedure  under  the  article  relating  to  the 
competency  of  witnesses.  It  is  made  a  new  section  at  the  end 
of   Art.  1,  Tit.  1,  Ch.  9. 

5.  I  931a.  This  section  consists  of  the  last  sentence  of  Code 
Civil  Procedure,  §  432,  subd.  2.  The  portion  of  S  432,  subd.  2, 
which  relates  to  the  method  of  designating,  by  a  foreign  corpo- 
ration, a  person  upon  whom  to  serve  a  summons  has  been  trans- 
ferred to  the  General  Corporation  Law,  and  the  portion  of  said 
subdivision  here  consolidate  is  an  evidence  provision  and  should 
be  with  similar  provisions  in  the  Code  of  Civil  Procedure.  There 
were  provisions  relatina;  to  the  designation  by  a  foreign  corpora- 
tion of  a  person  upon  whom  to  make  service,  both  in  the  Code  of 
Civil  Procedure  (§  432^  ond  in  the  General  Corporation  Law 
(§  10).  These  provisions  were  not  entirely  harmonious  and  \u 
the  text  by  the  insertion  of  the  new  section  in  the  Code  of  Civil 
Procedure,  to  wit:  Section  931a,  and  bv  amending  §  432  of 
the  Code  of  Civil  Procedure  these  provisions  have  been  har- 
monized. The  substantive  matter  in  both  |§  431:  and  16  relating 
to  the  actuol  designation  of  n  person  upon  whom  to  make  service 
ha8  been  consolidated  in  the  Ooneral  Corporation  Law  (§  16), 
while  the  practice  provisions  relating  to  the  service  of  papers  upon 
a  foreign  corporation  have  been  brought  together  in  the  Code  of 
Civil  Procedure.  The  General  Corporation  Law  (§  16)  provides 
that  the  person  designated  must  have  an  office  or  place  of  business 
at  the  place  where  such  corporation  hnd  its  principal  place  of 
business  within  the  state,  whilo  tbo  Code  ot  Civil  Procedure 
({  4>32,  subd.  2)  provides  that  the  designation  "  must  specify  a 
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place  within   the  state  as  the  office  or  residence  of  the  persoe 
desiguatcil/'  and  docs  not  require  that   the  place  ^houlcl    ite  the 
8anie  as  the  location  of  the  principal  place  of  business  of  the  cor 
poration.      The   Code   of   Civil    I'rocedurc   (§   432,   suImI.    2»  pro- 
vides that  a  person  desigtiated  may  from  time  to  time  "  change 
the  place  specified  as  his  olKce  or  residence  to  some  other  place 
within  the  state  by  a  writing  executed  by  him  and  filed  in  like 
niannpr/*    while   the    General   Corporation    Law   (§    10)    prorides 
that  if  the  person  designated  "  removes  from  the  place  where  the 
corporation  has  its  principal  place  of  business  within  the  state" 
and   the  corporation  does  not  within  thirty  days  after  such  re- 
moval designate  another  person  upon  whom  process  may  be  senrr-d 
within  the  state  the  secretary  of  state  may  revoke  the  authority 
of  the  corporation   to  do  business  within  the  state  and    procesi 
may  be  served  upon  the  secretary  of  state.     The  (ieneral  Corpo- 
ration I^aw  (§  1(>)  provides  for  a  case  where  a  person  desiErnated 
,die8  or  removes  from   the   place  where  the  corporntion   has  »fc« 
principal    place    of    business    within    the    state,    while    the    OMk 
(§  4.'V2,  subd.  3)   provides  for  a  case  where  the  designation  **ii 
not  in  force."     While  §  4H2  of  the  Code  was  amended  as  late 
as  1003  by  Oh.  311,  and  |   1<3  of  the  General  Corporation  Ijif 
was  amended  only  as  late  as  18f>5  by  Cb.  f572,  tlie  provision*  of 
the  General  Corporation  Law  have  been  followed  in  the  cons**!!- 
dation  rather  than  those  of  the  Code  as  the  later  expression  of  th? 
Legislature,  since   the   amendment  of  the   Code  in    1003  related 
to  other  matters  in  the  section  and  did  not   affect  the  origiMl 
provisions  relating  to  the  designation  of  the  person  upon  wh<iiB 
serv'ce   might  be   made   for   a   forei^^n    corporation.      All  of  the 
substantive  provisions   relating  to  the  manner  of  designating  t 
person  upon  whom  service  may  be  made  on  behnlf  of  a  foreiini 
conjuration  have  been  consolidated  in  §  10  of  the  General  Cor- 
poration   T^aw   and   the  whole   subject  made  consistent.     While 
$  10  of  the  General  Corporation  Law  provides  for  service  in  case 
the  designated  person  dies  or  removes  from  the  place  where  the 
corporation   has  its  principal  place  of  business,  the  language  of 
subd.  3  of  9  432  of  the  Code  of  Civil  Proeedure  has  lioen  pre- 
served as  brf)ader  in  its  application,  covering  any  case  wherfe  the 
designatii)n   "  is   not   in   force."     The   General   Corporation  Law 
provides  for  service  in  a  case  where  the  person  designated  dies 
or  removes  from  the  place  where  the  corporation  had  its  prinriptl 
place  of  business  within  the  state  and  this  provision  has  been 
incorporated  as  subd.  4  of  ft  432  of  the  Code  of  Civil  ProcedHW 
so  that  the  section  may  provide  for  A  complete  scheme  for  service 
upon  a  foreign  corporation. 

0.  ft  031b.  It  seems  incongruous  to  retain  this  provision  as  B 
I)nrt  of  a  section  in  the  General  Construction  Law  relating  to 
what  shall  constitute  a  quorum  or  majority  of  a  public  board  or 
body  and  the  provision  in  the  text  has  been  placed  therefore  with 
the.s(»  provisions  of  the  Code  of  Civil  Procedure  t-elating  tb  doctt- 
mcTitary  evidence  and  presumptive  evidence  of  written  iostrih 
raents. 

7.  ft  041a.  This  section  consists  of  a  part  of  L.  1801,  Ch.  125. 
ft  5.  The  remainder  of  L.  1801,  Ch.  125  providing  for  the  publi- 
cation of  tl'e  Colonial  Statutes  by  the  former  commissioner* 'n 
statutory  r'^vis'on  has  been  treated  as  Rpeciftl  and  not  reneftlw. 
It  seems  th".t  the  nrovision  consolidated  in  ft  041a  is  sufficientty 
imnortant  to  bo  included  in  the  Code  with  oth«»r  similar  mttter. 

8.  §  OGla.  This  statute  is  provided  for  in  Penal  Code,  f  M 
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mm  to  cfUuiual  proceedings  and  10  iuBOrted  here  to  take  care  of  its 
application  to  civil  matters. 

O.  i  UOlb,  Tills  statute  consists  of  two  sections,  one  of  which 
appears  in  the  text  and  the  other  of  which  provides  when  the  act 
sliall  take  effect.  The  word  *'  criminal ''  is  not  necessary,  as  the 
rules  of  evidence  in  Giyil  cases  are  applicable  to  criminal  cases 
except  AS  otherwise  provided  in  the  Code  of  Criminal  Procedure 
ICode  of  Criminal  Procedure,  I  392)* 

10.  I  9(ilc.  This  section  is  a  consolidation  of  L.  18^,  Ch.  376, 
§§  It  2«  It  is  the  whole  of  the  statute  and  the  only  change 
nifide  is  the  change  of  the  w*ord  "  act "  to  **  section."  The 
statute  relates  to  the  subject  of  evidence  which  is  treated  in  the 
Code  and  has  been  consolidated  therefore  in  the  Code.  The  sec- 
ond eeotlou  of  the  act  is  the  last  sentence  of  the  section  as  in- 
corporated in  the  text. 

n.  I  (KHd.  This  statute  has  not  been  inserted  In  the  Code  of 
Criminal  Procedure  because  the  rules  of  evidence  in  civil  cases 
apply  to  criminal  cases  (Code  of  Criminal  Procedure,  {|  392^. 
The  last  sentence  has  been  omitted  as  having  no  practical  use»  the 
statute  having  been  enacted  in  1888. 

18.  fi  Wne.  This  section  is  the  whole  of  L.  1890,  Ch.  158.  sec- 
tion 2  of  the  statute  being  the  clause  relating  to  when  the  statute 
•hall  tahe  effect  It  is  a  provision  relating  to  evidence,  and  as 
thc«e  provisions  are  now  contained  in  the  Code  of  Civil  Procedure 
the  statute  has  been  incorporated  under  its  appropriate  head  in 
the  Code. of  Civil  Procedure. 

18»  §  961f»  The  statute  incorporated  In  the  text  consists  of 
two  sectionst  The  second  section  provides  for  the  taking  effect 
of  the  statute  and  has  been  omittea  as  unnecessary.  The  whole 
OX  the  first  section  has  been  Consolidated  as  a  part  of  the  Code  of 
Ciyil  Pfooedurt  relating  to  evidence* 

14.  i  1323a.  This  section  is  the  fourth  section  of  Code  of 
Ciril  Procedure,  §  88.  The  remainder  of  the  section  is  consoli- 
dated in  Judiciary  Law,  Ii9  14,  24,  205-207,  301.  The  word 
**  such  "  In  the  section  as  contained  In  the  Code  of  Civil  Procedure 
relates  to  •*  the  presiding "  judge,  and  by  reason  of  the  removal 
of  the  balance  of  the  section  it  becomes  necessary  to  insert  the 
words  "  the  presiding  **  in  place  of  the  word  **  such."  This  pro- 
riston  has  been  retained  in  the  Code  of  Civil  Procedure  as  prac- 
tice matter,  while  the  remainder  of  the  section  relating  to  court 
stenographers  has  been  placed  under  appropriate  heads  in  the 
Judiciary  Law. 

15.  §  l-<04a.  The  provision  Incorporated  In  the  text  is  L.  1880. 
Oh.  308.  Section  2  of  the  statute  is  the  provision  rein  ting  to  the 
time  when  the  statute  shall  take  effect,  and  has  been  omitted  ns 
unnecessary.     The  statute  relates  to  the  exemption  of  exhibits 

ft  exhibitions  and  ad  similar  provisions  are  in  the  Code  of  Civil 
Procedure  the  statute  has  been  placed   In  Its  approprinte  sur- 
roundings. 

I6a4  I  2344a.  This  section,  relating  to  the  power  of  the  sn- 

greme  court  to  compel  the  performance  of  certain  contracts  msde 
y  tncompetent  persons  while  rapable  of  contrncting.  hns  born  in- 
serted in  the  Code  of  Civil  Procedure,  since  it  deals  with  the  power 
of  the  court  and  has  no  other  proper  clnssificntion.  The  mnttor 
tfmbrnced  iti  the  section  Is  that  contsined  In  T>.  1RS0.  Ph.  42.?.  as 
aml*nded  by  L.  IRSfl.  Ch.  267.  ^  2.  The  stnttite  of  1880  nmendpd 
H.'  8.,  Pt.  2.  Ch.  n.  Tit.  2,  I  22,  by  chnnginc  the  mferencp  to  the 
court  of  chancery  to  the  supreme  court  and  ndding  certain  new 
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matter.  This  statute  seem8  to  be  alive,  siuce  the  amendment  wis 
passed  subsequent  to  but  at  the  same  sest^iou  as  the  Code  of  1880, 
aud  was  subsequeutly  recognized  aud  amended  by  the  Lie^i^latiin 
by  L.  I880,  Ch.  .Liu,  i  2. 

Ibroop  in  his  note  to  §  2^M5  says  with  reference  to  the  amend- 
ment made  by  Ch.  42^i:  ''  It  is  supposed  that  this  aniendmeot 
fell  with  the  repeal  of  this  section  of  the  revised  statutes  whkt 
took  effect  September  1,  1880/'  aud  in  a  later  edition  says  that 
Lh.  423  is  substantially  embodied  in  the  amendment  of  C'oUe, 
li  234t>,  made  by  L.  1882,  Ch.  :^K),  which  is  the  hist  sentence  of 
i  2340  of  the  present  Code.  There  is  some  variation  and  it  has 
been  deemed  best  to  preserve  the  provision  of  the  Revised  Stat- 
utes as  consolidated  in  the  text. 

In  connection  witn  this  .section  see  Code  of  (Mvil  Procedure, 
chapter  17,  title  7,  relatinjr  to  the  disposition  of  the  real  property 
of  an  infant,  lunatic,  idiot  or  habitual  drunkard. 

Section  22  of  the  Revised  Statutes  incorporated  provides  that 
the  court  of  chancery  (chauj:ed  by  the  amendment  of  1880  \q 
supreme  court)  *'  shall  have  authority  to  <lecree  and  compel  the 
specific  performance  of  any  bargain,  contract  or  agreement  which 
may  have  been  made  by  any  lunatic  or  other  person  specified  in 
the  first  section  of  this  title."  The  first  section  referred  tti  pro- 
vides that  the  chancellor  shall  have  the  care  and  custody  of  "all 
idiots,  lunatics  aud  persiins  of  unsound  mind  and  persons  who 
shall  be  incapable  of  conducting  their  own  affairs  in  consequence 
of  habitual  drunkenness."  Idiots,  lunatics  and  habitual  drunk- 
ards are  expressly  mentioned  in  the  section  as  incorporated  in  th^ 
text  which  is  sutiicient  to  cover  other  persons  of  unsound  mind, 
since  the  General  Construction  Law,  §  28  (Statutory  Constrnc- 
tion  Law,  §  7)  defines  lunatic  as  follows:  *'  The  teiins  lunatic 
and  lunacy  include  every  kind  of  unsoundness  of  mind  exce|K 
Idiocy." 

16.  §  2408a.  This  section  contains  the  whole  of  L.  1902.  Ch. 
223.  The  second  section  relates  to  the  time  when  the  statute 
shall  take  efTect.  'Ihe  statute  has  reference  to  foreclosure  of 
mortgages  by  advertisement  and  properly  belongs  in  the  Code  of 
Civil  Procedure  where  that  proceeding  is  now  contained. 

17.  §  2481,  subd.  12.  The  provisions  of  L.  1884,  Ch.  309.  w 
amended  by  L.  IJKK),  Ch.  .309,  seem  not  to  be  included  amoD^ 
the  powers  of  a  surrogate  as  defined  in  the  Code  of  Civil  Pro- 
cedure. Hence  the  insertiop  of  §  1.  Section  2  is  a  validating 
provision  applicable  to  acts  done  prior  to  1884  and  has  been 
treated  as  special  and  left  unrepealed. 

18.  §  2')()\\  sMbd.  7.  This  subdivision  is  part  of  L.  1889,  Ch. 
aSO,  as  amended  by  L.  18ir».  Ch.  544,  Section  1  of  the  statute 
is  in  th<»  County  T-aw  (S  1<»8^  and  §  2  has  been  incorporated  as 
a  part  of  the  Code  of  Civil  Procedure  as  %  3300a.  It  is  a  mattw 
that  relates  to  the  surrogate  court  and  therefore  has  been  plaiwd 
In  chapter  18  of  the  Code  of  Civil  Procedure  where  the  practice 
in  such  courts  is  found.  The  statute  should  not  l>e  allowed  to 
exist  as  an  indenendent  statute  hut  should  be  consolidated  as 
a  part  of  the  surrogate  court  provisions  in  the  Code  of  CMl 
Procedure. 

19.  §  2.'Sl.?a.  Tliis  section  is  the  portion  of  Code  of  Civil  Pro- 
cedure. S  3f;0,  not  embraced  in  Judiciary  Law»  %%  19S,  ,382-385. 
The  ser»tion  would  be  out  of  place  under  title  5  of  chapter  3  of 
the  Code,  entitled  "  Countv  Courts."  and  hence  it  has  been  trans- 
ferred  to  chapter   18.    which    relates   to   surrogate  courts.    The 
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surrogate  court  practice,  while  mainly  found  in  chapter  18  of 
the  Code  of  Civil  Procedure,  is  by  no  means  all  contained  in 
that  chapter.  Other  sections  of  the  Code  are  incorporated  hy 
reference  and  other  sections  are  by  their  terms  made  applicable. 
In  cases  where  a  part  of  a  st^ction  was  removed  to  the  Judiciary 
or  other  consolidated  law  and  the  remainder  of  the  section  related 
to  surrogate  courts  alone,  the  part  remaining;  has  been  placed  in 
its  appropriate  chapter  in  the  Code  of  Civil  Procedure  relating 
to  surrogate  courts  instead  of  being  allowed  to  remain  isolated 
in  another  part  of  the  Code  of  Civil  Procedure.  This  statement 
applies  to  §  2513a  found  in  the  text  and  generally  to  other  simi- 
lar Jpases. 

20.  §  330Ga.  The  matter  inserted  in  this  section  is  necessi- 
tated- by  the  omission  of  the  word  **  such  "  and  the  incorporation 
of  I..  1880,  Ch.  330,  8  2,  as  an  independent  section  of  the  Code 
of  Civil  Procedure.  The  provision  incori>orated  in  the  text  is  a 
part  of  the  statute,  a  portion  of  which  has  been  consolidated  in 
the  surrogate  court  practice  as  subd.  7  of  §  25()0. 

dl.  f  3331a.  The  new  words  inserted  in  this  statute  are  made 
necessary  upon  the  consolidation  of  the  statute  into  the  Code  of 
Civil  Procedure  becaiise  it  applies  to  **  all  jurors,"  and  §  3332  of 
chapter  15,  title  5,  excludes  from  the  application  of  the  title 
ser^ccs  rendered  in  a.  criminal  action  or  special  proceeding  in  a 
conrt  or  before  an  officer  '*  except  as  otherwise  expressly  pre- 
scribed therein."  The  inserted  words  leave  the  statute  to  apply 
as  broadly  as  its  language  imports  and  prevents*  the  limitation  of 
the  consolidation  of  civil  actions  and  proceedings. 

25.  Article  8,  $  27a^.  This  statute  (L.  1804.  Ch.  731)  exists 
as  an  independent  statute  apart  from  the  Code  of  Civil  Pro- 
cedure. It  relates  to  the  probate  in  this  country  of  foreign  wills 
and  should  find  a  place  in  the  Code  of  Civil  Procedure.  It  has 
been  made  a  separate  article  rather  than  a  section  of  cluipter  18, 
title  3,  art.  7  of  the  Code  relating  to  "  Foreign  Wills;  ancillary 
letters,"  because  it  provides  a  proceeding  of  its  own  which  diffei^ 
from  that  provided  in  that  article  for  probating  a  foreign  will. 

•  Whether  or  not  the  provisions  of  that  article  apnly  in  any  resnect 
to  probate  and  letters  testamentary  under  this  statute  is  a  matter 
for  judicial  construction  which  will  not  be  anticipated  if  the 
Rtatute  is  made  a  separate  article.  The  courts  can  then  sav  to 
what  extent  the  provisions  of  article  7  apply  to  the  provisions  of 
the  now  article  and  their  relation  will  be  the  same  as  if  the  new 
article  had  remained  an  independent  statute.  If  the  statute  was 
made  a  section  in  article  7  the  present  relationship  would  be  dis- 
turbed ajid  judicial  judgment  would  be  anticipated,  for  throughout 
article  7  reference  is  had  to  conditions  and  proceedings  pre- 
scribed therein.  Section  2702  of  article  7  provides  that  the  pro- 
visions of  chanter  18  relating  to  the  rights,  powers,  duties  and 
liabilities  of  an  executor  or  administrator  apply  to  a  person  to 
whom  ancillary  letters  are  granted  **  as  prescribed  in  this  article," 

26.  ff  1.  The  reference  in  this  section  to  "  the  next  two  "  sec- 
tions has  been  changed  to  sections  **  two  and  three  of  the  judi- 
ciary law "  because  Code  Civil  Procedure,  fifi  1,  2,  are  now 
con t lined  In  .Indicia rv  Law.  S8  2,  ^. 

27.  8  .*^4.  Pon^e  alterations  in  phraseology  were  made  n^oes- 
sary  in  the  portion  of  the  section  retained  in  the  Code  of  Civil 
Procedure.  Such  changes  arc  not  intended  to  change  the  present 
law  in  any  way.    The  provisions  removed  from  this  section  relate 
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to  the  adjournuipnt  of  a  term  of  court  which  ip  something  apait 
from  the  aotual  trial  of  a  cause  and  to  the  drawing  and  notifjing 
of  jurors  for  an  adjourned  term  which  precedes  the  actual  draw- 
ing of  the  jury  for  the  trial  of  a  cause. 

28.  §  41.  A  portion  of  this  section  has  been  removed  to  tb« 
Judiciary  Law  (|  10).  The  provision  thus  removed  from  tiie 
Code  of  Civil  Procedure  relates  to  the  adjourumeut  of  a  term 
of  a  court  of  record  because  of  certain  conditions,  suob  adjoorB- 
ment  resting  in  the  discretion  of  the  court.  The  provision  that 
lids  been  allowed  to  remain  in  the  Code  of  Civil  Procedure 
has  been  retained  because  it  is  a  matter  of  practice.  The  wonis 
•*  of  lecord "  have  been  inserted  in  the  portion  of  the  sectiaa 
retained  in  the  Code  of  Civil  Procedure  because  the  pror^^ding 
portion  of  the  section  which  lias  been  removed  to  the  Judiciarr 
Law  (S  10)  made  the  section  applicable  to  a  court  of  record. 

39.  if  i\0.  Part  of  this  section  has  been  removed  to  the  Jmlieiai? 
Law  (8  470),-  because  it  relates  to  the  right  of  an  attornev  aii^ 
counselor  to  practice  in  the  courts  of  record  of  the  Ptate  al- 
though ft  resident  of  an  adjoining  state.  The  balance  of  th?  sec- 
tion which  has  been  retained  relates  to  the  serrice  of  a  ppper 
upon  hnn  which  is  n  practice  provision  and  thpre'ore  hf\t^  be^ 
retained  in  the  Code  of  Civil  Procedure.  The  words  inserted  ii 
the  portion  retained  in  the  Code  of  Civil  Procedure  are  nade 
necessary  by  reason  of  the  removal  of  the  first  portiop  of  th# 
section  and  ore  iperely  a  rei)ctit!on  of  the  necessary  part  of  the 
portion  of  the  section  removed. 

30.  §  110.  Section  110  of  the  Code  of  Civil  Procedure  refers 
to  the  "  next  two  sections.''  Of  these  two  sections,  §  111  remains 
in  the  Code  of  Civil  Procedure  and  §  112  has  become  I  240,  snhd. 
U).  of  the  County  Taw.     Hence  the  change  made  in  this  section. 

31.  §  127.  Section  127  of  the  Code  of  Civil  Procedure  con- 
tains in  its  first  sentence  substantive  matter  and  in  its  second 
sentence  pj-actice  matter.  The  first  portion  '^f  the  section  whirh 
relates  to  the  removal  of  a  sick  prisoner  from  a  jail  to  a  hospitaf 
has  no  connection  with  an  action.  It  has,  theref'>re,  be»n  praced 
in  the  Prison  Law  (§  8^5V  The  last  sentence  relatt^s  to  the  iesu-  • 
nnce  of  an  execution  where  a  prisoner  escapes  whPe  poing  t"», 
renijiiring  at,  or  returning  from  a  hospital  to  which  he  has  1  een 
ordered  removed.  It  is,  therefore,  a  practice  provision  ar.d  has 
for  that  reason  been  retained  as  a  part  of  the  Code  of  Civil 
Procedure. 

82.  n  1JW.  140.  141.  Rectiona  18B-142  of  article  9,  title  % 
chanter  2  of  the  Code  of  Civil  Pronedure,  have  been  retain'sl  in 
tlie  Code  been  use  containing  matter  In  the  nature  of  pro-ed^re. 
Soptions  1'<H,  140,  141  are  amended  In  the  tert  merely  to  eorre'^ 
references  made  necessary  by  the  removal  of  certain  suhstfirtivp 
provisions  from  the  Code  of  Civil  PpocediiPc  to  conFoiid.ited  liws. 

83.  8  *>20.  Tlie  first  portion  of  this  socti*)n  down  to  and  in- 
cluding the  sentence  **  whenever  the  appellate  division,"  etc..  bn« 
been  plaeed  in  the  Jndi'^iary  Law  as  well  as  t^^e  l?st  two  sen* 
tences  beginning  **  Tt  shall  have  nowep  to  apnoint,"  etc.  The  tnrj 
sentences  in  tl'e  middle  of  the  se^t^on  bcHnninif  **  No  ju«t»'*^B  <>J 
the  aimenate  division."  etc.,  have  bc^n  retained  in  the  Codp  of 
Civil  Procedure.  The  fiT'st  part  of  the  section  wb^^h  has  he«a 
consolidated  in  the  .Tudiciarv  Law  relates  to  the  makeup  of  the 
appellate  division,  the  number  that  shall  eonstUute  a  qn«r«m, 
how  many  justices  shall  alt  In  any  case,  the  designation  of  jojj 
tices   of   the   appellate  division   by  the   governor,   the  terms  « 
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office  of  th«  justices,  the  filling  of  vacandes,  residence  of  the  Jus- 
tices and  muttera  which  do  not  relate  to  the  conduct  of  an  action 
or  an  appeal  therein.  They  are  provisions  in  which  the  justices 
of  the  appellate  division  are  chiefly  interested  and  a«  such  have 
been  consolidated  in  the  Judiciary  Law.  The  last  portion  of 
the  section  relates  to  the  appointment  of  a  reporter  and  the  loca- 
tion of  the  appellate  division  in  each  department  which  are  mat- 
ters that  may  be  appropriately  placed  in  the  Judiciary  I-.aw. 
The  portion  retained  in  the  Code  of  Civil  Procedure  applies  to 
the  powers  of  the  justices  of  the  appellate  division  and  the  juris- 
diction of  the  appellate  divisipn,  which  provisions  have  been  re- 
tained in  the  Code  of  Civil  Procedure  as  bearing  so  closely  upon 
practi'^e  as  to  be  more  appropriately  placed  in  the  Code  of  .Civil 
I'*rocedure  than  in  the  Judiciary  Law. 

34.  d  329.  This  section  of  the  Code  of  Civil  Procedure  (§  !^0) 
is  amended  because  of  'the  removal  to  the  Judiciary  Law  of  the 
first  sentence,  which  provides  that  *'A  special  term  or  a  trial 
term  of  the  supreme  court  must  be  held  by  one  judsrc."  This  is 
not  a  practice  provision  and  therefore  has  been  placed  in  the 
Jndfciary  T  aw. 

36.  §  385.  The  Inst  sentence  of  this  section  provides  that  the 
juflticeR  of  the  supreme  court  in  the  eighth  judicial  district  may 
adopt  and  amend  rules  and  regulations  for  making  calendars  of 
caBOfi  and  hes  been  removed  to  the  Judiciary  Law  where  similar 
matters  applicable  in  other  cases  have  been  consolidated.  The 
firitt  two  sentences  of  the  section  relate  to  the  power  of  a  justice 
of  the  supreme  court  to  hold  a  special  term,  to  net  upon  any  busi- 
ness except  where  he  is  disnualified  and  to  the  transaction  of 
jndirial  business  out  of  court.  These  nro  all  matters  relating 
to  the  general  subject  of  the  powers  and  junsdiction  of  the  courts 
and  like  such  matters  elsewhere  found  in  the  Code  of  ^Civil  Pro- 
cednre  have  been  retained  in  the  Code,  as  closely  related  to  the 
arti'Jil  conduct  of  an  action  in  court. 

36.  §  280.  The  last  sentence  has  been  removed  as  substantive 
matter  to  the  Judiciary  Law.  It  relates  to  the  attendance  upon 
the  court  of  certain  officers,  such  as  clerks.  sherifPs,  criers  and 
constables.  The  remnindcr  of  the  section  relating  to  the  ad- 
journment of  a  snccinl  term  and  the  trial  of  a  cnse  upon  the 
ralondnr  of  a  term  wbich  has  been  adjourned,  hns  been  retained 
in  the  Code  of  Civil  Procedure  because  associated  with  the  prac- 
tice in  a  cause. 

ST.  i  200.  Pection  06  of  the  Code  of  Civil  Procedure  referred 
to  In  this  section  relntes  to  the  compen.<«ation  of  attorneys  and 
ron"Hf^lors  and  thcfr  Hrns  In  nctir>ns  and  special  proceedings  and 
has  been  consolidated  i'l  the  .T!uliciarv  Lnw  under  article  15,  re- 
la  tin/r  to  attorneys  and  counselors.  These  nrovislons  are  purely 
Kithstnntlve.  The  change,  therefore,  made  in  this  section  In  the 
text  is  n^erely  one  of  reference. 

87a.  S  ?74.  The  new  ir«atter  inserted  in  this  section  is  L.  18h4. 
Ph.  8.^<5.  ?  ft.  flection  8  is  an  express  provision  rein  ting  to  al- 
lowances for  e?f perse  of  abstracts  of  title  in  .certain  awards  by 
tbe  Court  of  Claims  nnd  is  therefore  preserved.  Section  274  of 
the  Code  which  prohibits  the  allowance  of  disbursements  in  an 
action  in  the  Court  of  Claims  might  be  construed  to  refer  only  to 
dinbiirsepients  fn  the  course  of  action.  Section  8  is  preserved  to 
Tpppt  cpses  where  abstracts  are  required  as  a  necessary  expense 
incident  to  the  apprslsement  of  the  damages.  The  section  con- 
solidated was  passed  in  1884.     The  Code  section  was  originally 
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enacted  in  1883  and  subsequently  re-enacted  Terbatim  in  the  CodBi 
80  that  the  1884  act  cannot  be  said  to  have  been  superseded  bf 
the  Code  section  but  on  the  contrary  is  stiH  in  existence. 

38.  I  323.  Section  17  of  the  Code  of  CiyU  Procedure  re- 
ferred to  in  this  section  relates  to  the  convention  of  justices  <4 
the  appellate  division  and  to  the  adoption  of  general  rules  ci 
practice  by  such  convention.  These  matters  are  entirely  apart 
from  the  conduct  of  a  cause  through  the  courts  and  have,  theie- 
fore,  been  consolidated  in  the  Judiciary  Law  in  §§  93  and  9i 
The  distribution  of  §  17  of  the  Code  of  Civil  Procedure  to  the 
Judiciary  Law  has  made  necessary  the  change  in  reference. 

38a.  §  340,  subd.  1.  tr^cction  1737  of  the  Code  of  Civil  Pro- 
cedure has  been  consolidated  in  §  200  of  the  Lien  Law.  Section 
1737  as  well  as  other  sections  in  the  article  of  which  it  forms  a 

Eart,  relate  to  an  action  to  foreclose  a  lien  upon  a  chattel  and 
ave  been  consolidated  in  the  Lien  Law.  •  Hence  the  change  of 
reference. 

39.  §  355.  The  first  sentence  is  the  only  portion  of  §  35.^  of 
the  Code  retained  in  the  Code  of  Civil  Procedure.  It  provides 
that  the  court  shall  be  open  for  the  transaction  of  business  ^for 
which  notice  is  not  required  to  be  given  to  an  adverse  party 
except  where  it  k  specially  prescribed  by  law  that  the  basineas 
must  be  done  at  u  stated  term."  This  language  embraces  a  mat- 
ter of  practice  and  for  that  reason  has  been  retained  in  the  Code 
of  Civil  Procedure.  The  remainder  of  the  section  relates  to  such 
matters  as  the  appointment  of  times  and  places  for  holding  tenoa 
of  court,  continuance  of  terms  appointed,  changing  the  day  ap- 
pointed, appointing  one  or  more  additional  terms,  dispensing  with 
the  holding  of  terms  and  adjournment  of  terms  to  other  places 
within  the  county.  These  are  provisions  that  are  outside  of  the 
practice  in  an  action  and  relate  to  the  organization  of  the  ma- 
chinery for  hearing  causes  rather  than  to  the  conduct  of  cause* 
themselves,  and  have  been  consolidated,  therefore,  in  the  Judi- 
ciary Law  (§§  190.  10a;. 

40.  I  432.  See  Note  5. 

41.  I  450.  The  substantive  provision  contained  In  this  section 
providing  that  recoveries  in  actions  or  special  proceedings  for 
damages  to  the  person,  estate  or  character  of  a  married  woman 
shall  be  her  separate  estate,  has  been  removed  to  the  Domestic 
Relations  Law,  where  similar  substantive  matter  relating  to  mar- 
ried women  is  found. 

42.  §.  484,  subd.  10.  The  reference  in  this  section  to  the  *'  fish- 
erics,  game  and  forest  law  *'  has  been  changed  to*  the  **  forest, 
fish  and  game  law  "  which  is  the  name  by  which  that  law  is  now 
known. 

43.  §  716.  This  section  of  the  Code  of  Civil  Procedure  is 
found  in  article  1,  title  4,  chapter  7,  under  the  head  **  Receivers " 
and  ap^)lies  not  only  to  a  receiver  appointed  for  the  voluntary 
dissolution  of  a  cornoration  but  to  a  receiver  appointed  by  or 
pursuant  to 'an  order  or  a  judgment  in  an  action  m  the  supreme 
court  or  in  a  county  court  or  in  a  special  proceeding."  As  the 
proceedings  for  the  voluntary  dissolution  of  a  corporation  has 
DPen  transferred  to  the  General  Corporation  Law  (Art.  9)  as 
well  as  other  provisions  in  the  Code  of  Civil  Procedure  relatiag 
to  the  dissolution  and  annulment  of  a  corporation  this  section 
has  been  consolidated  in  article  11  of  the  General  Corporation 
Law,  relating  to  the  powers,  duties  and  liabilities  of  receiyers 
of  corporations  in  such  a  form  as  to  give  it  the  application  in- 
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tended  by  the  section.  ReceiTers  may  be  appointed,  however,  In 
other  actions  and  proceedings  than  those  taken  to  dissolve  or  annu* 
a  corporation,  and  therefore  it  becomes  necessary  to  retain  thr 
section  in  the  Code  of  Civil  Procedure.  It  has,  therefore,  been 
amended  and  allowed  to  remain  in  the  Code  of  Civil  Procedure 
applicable  to  receivers  appointed  "  in  an  action  in  the  supreme 
court  or  a  county  court  or  a  special  proceeding." 

44.  §  746.  The  portion  of  tnis  section  relating  to  the  rate  of 
interest  that  shall  be  paid  by  depositaries  of  xunds  or  money 
paid  into  court  and  the  requirement  that  they  shall  give  a  bond 
being  substantive  in  character  has  been  consolidated  in  the  Bauk- 
ing  Law  (§  43).  The  remainder  of  the  section  providing  where 
funds  or  moneys  paid  into  court  shall  be  deposited  has  been 
allowed  to  remain  m  the  Code  as  practice  matter. 

45.  S  752.  Thu.  section  relates  to  the  accounts  that  shall  be 
kept  by  the  depositarv  of  funds  or  money  paid  into  court.  The 
last  sentence  of  the  section  making  the  section  applicable  to  banks 
and  trust  companies  has  been  consolidated  in  the  Banking  Law 
(f  44).  The  distribution  of  the  remainder  of  the  section  has  not 
been  attempted  on  account  of  its  wide  application  and  it  has 
been  allowed  to  remain  in  the  Code  as  the  most  convenient  and 
practical  assignment. 

46-  S  802.  The  words  "  except  the  last  section  "  have  been  in- 
serted in  this  section  so  that  the  limitation  of  $  802  will  not 
Apply  to  a  new  section  (S  801a)  inserted  by  this  act. 

47.  S  801.  The  "last**  section  referred  to  in  S  861  of  the 
Code  of  Civil  Procedure  has  been  consolidated  in  the  Civil  Rights 
Law  as  §  26.  It  relates  to  the  privilege  from  arrest  of  a  witness 
and  being  substantive  in  character  has  been  assigned  to  the  Civil 
Rights  I^aw  (§  26).  This  assignment  has  made  necessary  the 
change  of  reference  found  in  the  text. 

48.  §  862.  The  change  made  in  this  section  has  been  .made 
for  the  same  reason  stated  in  the  preceding  note. 

40.  {§  870,  871,  885.  The  words  "Other  than  a  court  speci- 
fied in  subdivisions  sixteenth,  seventeenth,  eij^hteenth  or  nine- 
teenth of  section  two  of  this  act"  have  been  omitted  from  §§  870, 
871  and  885  because  all  of  the  courts  mentioned  in  the  exception 
hare  been  abolished  and  new  courts  created  in  their  stead.  In 
the  first  place  subds.  16,  17,  18  and  19  are  erroneous  refer- 
ences, since  those  subdivisions  were  changed  to  subds.  10,  11, 
12  and  13  by  L.  1805,  Ch.  946,  amending  J  2  of  the  Code  of 
Civil  Procedure.  In  the  second  place  the  mayor's  court  of  the 
city  of  Hudson  was  expressly  abolished  by  L.  1895,  Ch.  751,  and 
there  was  created  in  its  stead  the  city  court  of  Hudson.  The 
recorder's  court  of  the  city  of  Oswego  was  abolished  by  L.  1895, 
Ch.  394.  The  recorder's  court  of  the  city  of  Utica  was  abolished 
bv  L.  1882,  Ch.  103,  and  the  name  of  the  justice's  court  of  the 
city  of  Albany  was  changed  to  the  city  court  of  Albany  by  L. 
1884,  Ch.  122.  In  no  instance  were  existing  laws  made  appli- 
cable to  the  new  courts  except  in  the  case  of  the  city  of  Albany, 
-where  the  existing  statutes  were  made  applicable  to  the  new  court. 
In  no  case,  however,  was  the  new  court  denominated  a  court  of 
record,  so  that  none  of  them  would  come  within  the  courts  re- 
ferred to  in  |§  870,  871  and  885  of  the  Code  of  Civil  Procedure. 
It  would  be  erroneous,  therefore,  to  continue  a  reference  in  these 
sections  of  the  Code  to  these  courts  formerly  existing  in  Hudson, 
Utica,  Oswego  and  Albany  since  they  no  longer  exist  and  a  change 
in  the  r#»fprence  to  the  new  courts  would  be  unjustified,  as  the 
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Hew  courts  are  not  courts  of  record  and  ezistinic  laws  are  not 
made  applicable  except  in  one  instance. 

5u.  f  imi.  'ihis  section  relates  to  the  searching  of  files  by 
certain  public  oliicers  aud  the  making  of  transcripts  theretrom. 
It  is  all  substai}tive  and  has  been  distributed  as  indicated  in  the 
footnote.  The  portion  retained  in  the  Code  of  Civil  Procedure 
relates  to  the  surrogate  and  has  been  allowed  to  remain  because 
the  Code  by  chapter  18  attempts  to  provide  for  the  powers  and 
duties  of  the  surrogate  and  the  practice  in  his  court,  the  ynh 
visions  of  which  chanter  have  been  preserved  substantially  intact 

61.  §  9T7.  There  nas  been  removed  from  this  sectiou  the  pro- 
vision with  reference  to  the  making  of  calendars.  Similar  mat- 
ter in  other  parts  of  the  Code  of  Civil  Procedure  has  been 
distributed  to  the  Judiciary  Law,  and  in  order  that  the  provision.* 
relating  to  the  making  of  calendars  may  be  together,  this  provisi 'Q 
has  been  inserted  in  the  Judiciary  Law.  The  balance  of  the  sec- 
tion relates  to  the  service  of  notices  of  trial  and  notes  of  issue 
and  being  practice  matter  has  been  allowed  to  remain  in  the 
Code  of  Civil  Procedure. 

52.  $  1007.  The  part  of  this  section  which  has  been  remoreJ 
relates  to  the  apportionment  of  the  salaries  of  stenographers  auil 
is,  therefore,  substantive  and  has  no  place  in  a  practice  act  The 
remainder  of  the  section  provides  that  the  notes  of  the  official 
stenographer  may  be  treated  as  the  minutes  of  the  judge  upoD 
the  trial  and  has  "been  allowed  to  remain  as  procedure  matter. 

68.  f  1055.  The  portion  of  this  section  removed  relates  to 
the  notification  of  persons  for  jury  service  and  has  nothing  to 
do  with  the  conduct  of  a  case  in  court,  and  has  been  removed  as 
not  strictly  practice.  The  amendments  made  to  the  portion  of 
the  section  remaining  In  the  Code  of  Civil  Procedure  have  been 
made  neccsgary  by  reason  of  the  elimination  of  matter  from  the 
Code  of  Civil  Procedure  and  do  not  embrace  any  new  law. 

54.  §  1171.  Changes  made  in  this  section  of  the  Code  were 
made  iiecessarr  by  reason  of  the  eliininatioa  of  certain  provisions 
from  the  Cotfe  of  Civil  Procedure  and  their  insertion  in  tht 
Judiciary  Law.    The  changes  are  merely  changes  of  reference. 

56.  §  1174.  The  chauffc  in  the  reference  in  this  section  from 
§  1U48  of  the  (^ode  of  CivH  Procedure  to  §  536  of  the  Judiciary 
Law  was  made  necessary  by  reason  of  the  incori>oration  of 
§  1048  in  the  Judiciary  Law.  Section  l648  relates  to  the  notifi- 
cation of  jurors  by  the  sheriff  and  his  return.  This  section  forms 
a  part  of  the  article  in  the  Code  of.  Civil  Procedure  relating  to 
the  Diode  of  tjolecting,  drawlpg  and  procuring  the  attendance  of 
trial  jurors  in  ordinary  cases  (Ch.  10,  Tit,  3,  Art.  2),  all  of  which 
provisions,  with  a  single  exception,  have  been  removed  to  the 
.Judiciary  Law  as  matters  which  precede  the  conduct  of  a  cause 
through  the  courts.  They  are  substantive  provisions^  pruvidiug 
generally  the  machinery  which  must  be  pet  in  motion  before  a 
cause  can  be  disposed  of  In  the  courts.  Hence  the  change  in 
reference. 

66.  §  1190.  The  substantive  matter  "An  alien  is  not  entltlea 
to  a  jury  eomposod  in  part  of  aliens  in  an  action  or  special  pro- 
ceeding civil  or  criminal,"  has  been  placed  in  the  Civil  Rig|ils 
Law  (fi  12),  and  the  section  of  the  Code  in  which  the  provisiun 
is  found  has  been  amended  accordingly. 

57.  §  1273.  The  first  sentence  in  tljls  section  Is  clearly  prso- 
kice  while  the  last  sentence  that  "  a  married  woman  may  confess 
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such  ft  judgment"  w  subetantive  in  character  and  has  been 
placed  in  th&  Domestic  KeiatioiiB  Law  (|  51). 

i&3r  I  177B.  The  change  in  refenenee  in  this  section  was  ipade 
necessary  by  reason  of  the  removal  of  title  H,  chapter  17  oX 
the  C<^e  oi  OivU  Frooedare  to  the  Judiciary  Law  (Art.  19). 
Article  3  of  t|i;ipter  17  of  the  Code  Qf  Civil  Procedure  relates  to 
proceedings  to  iiuui^h  a  contempt  of  court  other  than  a  criminal 
coutcmi^t,  and  h^s  bo«»u  removed  from  the  Code  of  Civil  Pro- 
cedure and  placed  in  the  Judiciary  Law,  because  substantive  in 
character  and  somethipg  apurt  from  the  cotutost  of  A  cause 
through  t^e  courts, 

{$9.  §  lHi)0,  This  section  relates  to  corporations  and  joint-stock 
astsocintions.     The  w)iole  section  is  praal>i(^e,  but  as  toe  actions 

'    '  '        have  been  consolidated 

deemed  best  to  in* 
the  provisions  of  this 
Hociiou  roLiting  to  corporations,  Ibe  section,  therefore,  so  far 
H^  it  applies  to  a  corporntiop  will  be  found  in  that  law  (§  305) 
under  nu  urtiole  relating  to  **  iVovii^ious  applicable  to  two  or 
niore  of  the  foregoing  proceedings  or  actioas.  The  remainder  of 
the  section  has  not  been  distributed  to  the  Joipt-Stock  Associa* 
tlou  Lnw  because  no  attempt  hi^a  been  made  to  consolidate  anv 
pr.octice  relating  to  actions  or  proceedings  affecting  joint-stock 
as^Rocii^tions  in  tnnt  law. 

60.  ^  \^}Z  The  trentmeut  given  ^  1800  of  the  Code  of  Civil 
Pro<edure  has  been  given  §§  1810,  1811.  ^812  and  1^33,  and  for 
the  same  reason  stated  in  the  note  to  §  180v.  The  changes  in 
this  sccti')n  noted  in  tjio  text  are  made  necessary  by  reason  of 
the  removal  to  the  (ieneral  Corporation  Law  of  the  provisions  of 
the  section   relating  to  corporations. 

61.  §  1813.  The  removal  of  tne  words  "  corporations  or  "  has 
been  made  necessary  by  reason  of  the  consolidation  of  the  pro- 
visions of  this  section  relating  to  corporations  in  tjie  General  Cor- 
poration Law  (S  809). 

69.  I  1844.  The  »♦  last  section"  referred  to  In  §  1844  of  the 
Code  of  Civil  Procedure  hfls  been  consolidated  in  %  101  of  tne 
111* cedent  Kstato  Law.  Hence  the  change  in  reference.  The 
*♦  last  section  *'  referred  to  is  a  substantive  provision  relating  to 
the  liabi  ity  of  heirs  and  devisees,  and  as  such  has  been  assigned 
appropriately  to  the  Decedent  Estate  Law,  where  similar  sub- 
stantive prrjvisions  are  found. 

63.  §  1S46.  Changes  in  this  section  were  made  necessary  by 
the  removal  of  certain  provisions  to  the  Decedent  Kstato  Law. 
Section  101  referred  to  in  this  rootion  n>lates  to  the  liabfPty  (f 
h^ir^  and  dj'vispes  fop  the  debts  of  a  decedent. 

04-  I  l'S55.  Tht'  chi'ingep  in  this  section  are  changes  of  refer- 
epee.  made  necessary  by  the  removal  of  §  1848  from  the  Code  of 
Civil  Procedure  to  tlie  Pccedent  Kstate  Law  ({  101).  The  pro- 
v*^!on  of  the  Code  of  Civil  Procedure  tints  removed  rel/ites  to  the 
liability  of  heirs  and  dev'sees  for  the  debts  of  a  decerlent, 

63.  i  1©48.  Section  179T  and  the  remaining  sections  in  the 
article  of  which  it  forms  a  part  relate  to  an  action  by  the  people 
to  annul  4  corporation,  all  of  which  provisions  have  been  <'on- 
holifiated  in  tne  General  Corporation  Law.  Section  171)8  of  the 
Cof^e  of  Civil  Proosdnre  hjis  be<^ome  §  131  of  the  General  Cor- 
nortvtion  J^nw,     Hence     tqe  change  In  reference. 

66,  i  m\$.  This  section  of  the  Code  of  Civil  Procedure,  so  lar 
as  it  relates  to  the  duty  of  the  district  attorney  to  briug  an  action 
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to  recover  the  penalty  of  a  forfeited  recognizance,  has  been  oofi- 
solidated  in  the  Coanty  Law  ll  "JOl),  xhe  ameuament  of  tue 
Coae  of  (Jiyil  Procedure  noted  in  the  text  was  maae  necessary 
by  this  consolidation. 

67,  I  2032,  subd.  3.  Section  8  of  the  Code  of  Civil  Procedure 
provides  for  a  case  in  w^hich  a  court  of  record  has  power  lo 
punish  for  a  criminal  contempt  and  has  been  removed  to  the 
Juuiciary  Law  (|  750).  The  change  in  the  text  accordingly  has 
bi^di  made 

08.  §S  2412-2415.  Title  10  of  chapter  17  of  the  Code  of  Ciril 
Procedure  relates  to  proceedings  to  change  the  name  of  an  in- 
dividual or  corporation.  Ihe  part  of  this  title  that  relates  to  the 
change  of  name  of  a  corporation  has  been  consolidated  in  th« 
General  Corporation  Law.  It  became  necessary,  therefore,  to 
amend  the  sections  in  this  title  so  as  to  leave  intact  in  the  C(>de 
of  Civil  Procedure  the  proceedings  relating  to  the  change  of  tbe 
name  of  an  individual.     Hence  the  amendment  to  these  sections. 

69.  §  2507.  The  new  matter  inserted  in  this  section  is  taken 
from  Code  of  Civil  Procedure,  §  27.  The  remainder  of  §  27  his 
been  placed  in  Judiciary  Law,  §§28,  158,  1^.  The  matter 
inserted  in  §  2507  would  be  out  of  place  in  the  first  chapter  of 
the  Code  but  falls  appropriately  in  §  2507. 

70.  §  2512.  The  first  sentence  of  this  section  is  Code  of  Civil 
Procedure,  §  2512.  The  remainder  is  from  Code  of  Civil  Pro- 
cedure, §§  95-07.  Portions  of  §§  95-l>7  are  incoriwrated  in  Ju- 
diciary Law  as  follows:  Section  95,  in  S§  1(58,  2lK);  section  O^j, 
in  §§  231,  349,  351,  354;  section  97,  in  §§  160.  170,  201,  232-234. 
279,  403,  405.  It  was  deemed  best  to  remove  the  portion  of 
^§  95-97  of  the  Code  of  Civil  Procedure  which  is  not  included 
m  the  Judiciary  Law  from  the  first  chapter  of  the  Code  to  chap- 
ter 18  with  similar  matter. 

72.  §  2537.  The  changes  in  this  section  are  merc»ly  changes 
of  reference.  Section  774  of  the  Code  of  Civil  Procedure  relates 
to  the  supervision  of  court  funds  by  the  comptroller  of  the  state 
and  is  substantive  in  character. 

73.  §  2634.  The  first  sentence  of  this  section  n»lating  to  the 
indexing  of  wills  by  county  clerks  and  registrars  has  been  con- 
solidated in  the  Decedent  Estate  Law  as  substantive  matter. 
The  last  sentence  has  been  retained  because  it  provides  for  the 
fees  of  an  executor  or  administrator  with  the  will  annexed,  who 
causes  the  record  mentioned  to  be  made.  The  changes  made  in 
this  section  are  to  correct  references. 

74.  §  2660.  Part  of  this  section  has  been  placed  in  the  De- 
cedent Estate  Law  (§  103).  The  removed  portion  is  substantire 
matter  relating  to  the  liability  of  a  husband  for  the  debts  of 
his  deceased  wife,  his  liability  as  administrator  for  the  debts  of 
his  wife  and  the  disposition  of  unadministered  assets  of  his  wife 
at  the  time  of  his  death. 

75.  §  2695.  It  was  necessary  to  amend  this  section  because 
the  section  in  the  article  of  the  Code  referred  to  prescribing  the 
mnnner  of  authenticating  papers  was  consolidated  in  the  De- 
cedent Estate  Law  (8  45). 

76.  §  2696.  A  change  in  the  reference  was  made  necessary 
because  §  2704,  prescribing  the  manner  of  authenticating  papers 
of  another  state  or  country  to  be  used  In  thi.^  state  was  consoli- 
dated in  §  45  of  the    Decedent  Estate  Law. 
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77.  $  2733.  The  first  part  of  this  section,  delating  to  advance- 
ments, has  been  consolidated  in  the  Decedent  Estate  Law  as 
§  U9.  The  latter  part  being  practice  has  been  retained  in  the 
Code  of  Ciril  Procedure. 

Y8  «  2740.  Section  744  of  the  Code  of  Civil  Procedure  has 
been  incorporated  in  th»  State  Finance  Law  as  subdivision  4  of 
§  Sj  except  the  last  clause,  relating  to>  the  fees  of  county  clerks, 
ivUich  is  consolidated  in  County  Law  as  §  240,  subd.  22,  and 
thuB  the  change  in  reference  becomes  necessary.  Section  744  of 
tlie  Code  of  Civil  Procedure  related  to  the  supervision  of  court 
funds  by  the  state  comptroller.  A  portion  at  the  end  of  this  sec- 
tion has  been  taken  care  of  in  appropriate  schedules  of  repeals. 

79.  §  2838^  subd.  1.  The  provision  in  the  article  mentioned  in 
this  subdivision  of  the  Code  of  Civil  Procedure  has  been  consoli- 
dated in  the  Decedent  Estate  Law.  It  relates  to  the  authentica- 
tion of  papers  from  another  state  or  foreign  country  for  use  in 
this  state.   The  changes  in  reference,  therefore,  became  necessary. 

80.  §  28G3.  Subdivision  3  of  this  section  contains  a  reference 
to  certain  sections  of  the  Code  of  Civil  Procedure.  Two  of  these 
Be<'tion8,  to  wit:  S§  1843  and  1868,  have  been  placed  in  the  De- 
cedent Estate  Law.  Section  lCo8  relates  to  the  liability  of  lega- 
tees or  devisees  to  a  child  born  after  the  making  of  a  will  who  is 
entitled  to  succeed  to  a  part  of  the  real  or  personal  property  of 
the  testator,  and  their  liability  to  the  subscribing  witness  to  a 
^will  who  is  entitled  to  succeed  to  a  share  of  such  property.  This 
is  substantive  in  character  and  for  that  reason  has  been  placed 
in  the  Decedent  Estate  Law  (ft  28)  and  taken  from  the  Code  of 
Civil  Procedure.  Section  1843  of  the  Code  of  Civil  Procedure 
relates  to  the  liability  of  heirs  and  devisees  for  the  debts  of  the 
decedent  and  is  substantive  in  character^  and  has  been  placed  in 
the  Decedent  Estate  I-.aw  as  $  101.  The  reference,  therefore, 
in  Ejubdivision  3  of  S  2833  has  been  changed  to  correspond  to  this 
treatment  of  §|  1843  and  1808  of  the  Code  of  Civil  Procedure. 

81.  ft  2889.  Sections  63  and  64  of  the  Code  of  Civil  Proced- 
ure, relating  to  attorneys  practicing  in  the  city  of  New  York, 
have  been  placed  in  the  Penal  Law  and  a  corresponding  change 
in  reference  has  been  made  in  this  section. 

82.  S  2990.  Section  1037  of  the  Code  of  Civil  Procedure  re- 
lates to  the  making  and  filing  of  duplicate  jury  lists  and  has  been 
placed  with  its  appropriate  provisions  in  the  Judici<iry  Law  under 
the  head  of  jurors.  This  necessitated  a  change  in  the  reference, 
which  has  been  made. 

83.  §  2991.  Section  1033  of  the  Code  of  Civil  Procedure,  re- 
lating to  excusing  of  jurors  from  service  during  the  whole  or  a 
portion  of  a  term,  has  been  placed  in  the  Judiciary  Law  and  the 
necessary  change  in  reference  in  this  section,  therefoie,  has  been 
made. 

84.  §  3075,  subd.  2.  The  reference  in  this  subdivision  has  been 
changed  liecause  Code  of  Civil  Procedure,  ft  46,  has  been  mad»» 
S  15  of  the  Judiciary  Law. 

86.  §  31.58.  Sections  104  and  105  of  the  Code  of  ?ivil  Prrv 
cedure  hsve  been  incorporated  as  SS  400  and  401  of  the  .Tudl* 
ciary  Lnw.  They  rclnte  to  the  authority  of  the  sheriif  to  com- 
mand the  power  of  the  counts  to  overcome  resistance  and  the 
cerftficntion  of  the  rnmes  of  those  wbo  resi^'t  his  authority. 

86.  i  32?>3.  The  chanire  mnde  in  this  section  merely  substi- 
tutes the  title  of  the  general  law  for  the  statute  mentioned  in 
the  section. 
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67«  I  83U0.  The  change  iu  thia  section  ia  one  of  refemu? 
merely. 

8&  §  dJi43,  6ubd.  14.  The  refereuue  iu  this  sabdiTiston  bts 
biM'u  chauj^ed  from  **  sixteenth "  to  **  tit'teeuth "  to  eurreet  an 
obviotis  error  In  the  present  Code.  Chapter  16  of  the  Code  o' 
Oivil  Proeedurc  oontnms  but  two  titles.  Article  1  of  tiUc  4  of 
chapter  15  is  entitled  **  Judgment  Creditor's  Action  '*  and  Uit 
definition  contained  in  §  'diHB,  subd.  14^  is  of  a  *' judgment 
creditor's  action." 

89;  S  .'i'M7,  Bobdi  1.  Section  1^22  of  the  Code  of  CiTil  Pro- 
cedure has  been  consolidated  as  §  347  of  the  Prison  X^w  and 
has  been  made  to  apply  to  ciTil  and  crimiuai  prisoners  in  a^ 
cordance  with  tho  iauffuage  of  this  subdiTisiou«  It  is,  theref^ci>. 
unnecPHsary  to  include  it  as  &  part  of  this  subdiviHion. 

90.  §  n847i  Bubd.  5.  Hection  548  ot  the  Code  of  Civil  Pro- 
cediiie,  referrid  to  in  this  subdivision,  has  been  consolidntcU  in 
§  23  of  the  Civil  Uiirhts  I^w.  It  relates  to  the  exemption  v(  i 
person  from  nrtest  in  a  civil  action  or  special  proceeding  except 
as  prescribed  by  statute. 

91.  I  :«47»  subd.  7.  The  reference  to  "title  third"  con- 
tained in  the  second  sentence  has  been  changed  to  "  article  third 
of  title  third  "  because  article  third  is  the  only  portion  of  till* 
third  remain iUK  in  the  Code.  The  remainder  of  title  third  is  io 
the  Judiciary  I>aw.  The  reference  to  "  title  fourth  *'  in  the  some 
sentence  has  been  omitted  bi»caUHe  the  whole  title  has  been 
tt-ansf erred  to  the  Judiciary  haw.  The  reference  in  the  fiftli 
sentence  to  **  title  third"  has  been  chauped  to  "article  third  o( 
title  third"  of  the  Code  and  ♦'article  sixteen  of  the  judiciarr 
law  "  l)ecause  article  third  is  the  only  portion  of  title  third  re- 
maining in  the  Code  and  the  remainder  of  the  title  is  now  in 
Judiciary  Law,  article  thirteen.  The  reference  to  **  title  fourth'' 
in  the  last  sentence  has  been  chaniced  to  **  articles  soveoteen 
and  eighteen  of  the  judiciary  law "  because  the  provisions  of 
title  fou"th  are  now  consolidated  in  those  articles  of  the  Judi- 
ciary Law. 

98.  I  8347.  subd.  IL  The  references  to  §S  2181-2187,  2197- 
JJlOl),  2213-2218  have  been  removed  becanse  these  sections  are 
now  in  Debtor  and  Creditor  Law.  The  reference  to  |l§  222^- 
'^230  has  been  removed  because  these  sections  are  now  in  Prison 
Law.     The  references  are  no  longer  necessary. 
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(Laws  of  1909,  ch.  27.    Takes  the  place  of  former  Statutory 

Construction  Law.) 


Article    1.  Short  title   (i   1). 

^  MeoninK   uf   teruui    (U    10-68). 

3.  Ancient  ntatnt^M   and   roaolutlons    (fit   70-72). 

4.  Relereuces,    titles   and   iiead   notes    ({{   80,    81). 
6.  EflTect    of   repeajp    ^|i   UO-86), 

6.  EflTeQt   of   conaolldatfd    laws    (§{    100,    lOl). 

7.  AppIieatioD  of  chapter    ({   110). 

8.  Laws   Kpcaled;    when   to   take  effect    <•!    120»   131). 

ARTICLE    1. 

Short  Title. 
Section  1.  Short  tlUe* 

f  1.  Sbort  title*     This  chapter  shall  be  known  as  the  **  Qea 

era!  Construction  Law." 

» 

AIlTICIiB   S. 

Meaning  of  Terms, 

0ec.    10.  Aoknow]e<l||e   and   acknoWledgnent. 

11.  AckiiowiodKincnt  or   proof  of  ln8trum6Bt* 

12.  Affidavit. 

t"?.  Adlonmment    of  meeting. 

14.  Rond    and   undertaking. 

15.  riiattels. 

10.    CTUKMH*. 

IT.  Cli'tl  Cfide  and   criminal  code. 

18.  rnnsolldated    laWfl. 

19.  Dajr,   calendar. 

20.  Day,  computation. 

21.  Folio. 

22.  Gender. 

23.  Heretofore  and   hereafter. 

24.  Holiday  and   half   holiday. 

2.*).  Holiday   In   c(mtractaal   obligations. 

20.  Jnd^T. 

27.  Ij»»t,    preceding,    next   and   following. 

28.  Lunatic  and  lunacy. 

29.  Men. 

30.  Month,   computation.  . 

SI.  Month   In  f<tatnte.  rontrttct  and  public  or  ptirate  loitromeit. 

32.  Municipal    oflBcers. 

33.  Notice. 

34.  Now. 

35.  Number,   singular  and  plural. 

36.  Oath.    affidaTlt  and  swear. 

37.  Person. 

38.  Property. 

89.  Property,    personal. 

40.  Property,   real. 

41.  Qaonun   and  majority. 
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42.  Register  of  countj. 

43.  Seal  of  court,  public  officer  or  corporatioB. 

44.  Seal,   private. 

4^.  Seal,   private  as  corporate  amL 

4(k  Signature. 

47.  State. 

48.  Tense,   present. 

49.  Territory. 

50.  Time,  computatloa. 

61.  Time,   nlgbt. 

62.  Time,   standard. 

03.  Time,   use  of   standard. 

64.  Village. 

55.  Women. 

66.  Writing   and    written. 

67.  Year,   common  and   leap. 

68.  Year  in  statute,  contract  and  public  or  private  instminent. 

i  10,  AoknoTFledffe  and  Ackno^nrled«inent. 

The  terms  acknowledge  and  acknowledgment,  when  used  wiUi 
reference  to  the  execution  of  an  instrument  or  writing  other 
than  a  deed  of  real  property,  include  a.  compliance  with  the  pro- 
yiaioDs  of  the  next  section  by  either  such  proof  or  acknowledge 
ment. 

t  11.  Aclcitovrledarineiit  or  proof  of  Inatrninent* 

When  the  execution  of  any  instrument  or  writing  is  authorised 
or  required  by  law  to  be  acknowledged,  or  to  be  proven  so  as  to 
entitle  it  to  be  filed  or  recorded  in  a  public  office,  the  acknowledg- 
ment may  be  taken  or  the  proof  made  before  any  officer  then  aii<l 
there  authorized  to  take  the  acknowledgment  or  proof  of  the 
execution  of  a  deed'  of  real  property  to  entitle  it  to  be  recorded 
in  a  county  clerk's  office,  and  shall  be  made  and  certified  in  the 
same  manner  as  such  acknowledgment  or  proof  of  such  deed. 

I  12.  AlBdaTlt. 

When  an  affidavit  is  authorized  or  required  it  may  be  sworn 
to  before  any  officer  authorized  by  law  to  take  the  acknowledg- 
ment of  deeds  in  this  state,  unless  a  particular  officer  is  specified 
before  whom  it  is  to  be  taken. 

I  13.  Adjoumnieitt  of  meeting:. 

Any  meeeting  referred  to  in  section  forty-one  of  this  chapter 
may  be  adjourned  by  a  less  number  than  a  quorum. 

i  14.  Bond  and  niidertakinir* 

A  provision  of  law  authorizing  or  requiring  a  bond  to  be  given 
shall  be  deemed  to  have  been  complied  with  by  the  eiecntion 
of  an  undertaking  to  the  same  effect. 

•  IB.  CbattelM. 

The  term  chattels  includes  goods  and  chattels. 

I   Itt.  Cboo«e. 

The  term  choose  includes  elect  and  appoint. 
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I  17.   Civil  code  and  criminal  code. 

The  term  civil  code  means  the  code  of  ciril  procedure.  The 
term  criminal  code  means  the  code  of  criminal  procedure. 

I  18.  Consolidated  law«. 

The  term  Consolidated  Laws  shall  mean  the  compilation  of 
the  statutes  prepared  by  the  board  of  statutory  consolidation  and 
the  amendments  thereof. 

I  19.  Day,  calendar. 

A  calendar  day  includes  the  time  from  midnight  to  midnight. 
Sunday  or  any  day  of  the  week  specifically  mentioned  means  a 
calendar  day. 

f  ao.    [Am*d,  1910.]      Day,  computation. 

A  number  of  days  specified  as  a  period  from  a  certain  day 
within  which  or  after  or  before  which  an  act  is  authorized  or 
required  to  be  done  means  such  number  of  calendar  days  ex- 
clusive of  the  calendar  day  from  which  the  reckoning  is  made- 
Sunday  or  a  public  holiday,  other  than  a  half  holiday,  must  be 
excluded  from  the  reckoning  if  it  is  the  last  day  of  any  such 
period,  or  if  it  is  an  intervening  day  of  any  such  period  of  two 
days.  In  computing  any  specified  period  of  time  from  a  specified 
event,  the  day  upon  which  the  event  happens  is  deemed  the  day 
from  which  the  reckoning  is  made.  The  day  from  which  any 
specified  period  of  time  is  reckoned  shall  be  excluded  in  making 
the  reckoning. 

Amended  by  L.  1010,  ch.  347,  in  effect  May  21.  1910. 

f  21.  The  term  folio  shall  mean  one  hundred  vrord% 
conntlniT  each   flflrnre   an   a    vvord. 

When  an  oflicer  empowered  by  law  to  do  so  shall  order  an 
ofilcial  advertisement  published  in  a  newspaper  in  display  type 
or  to  be  so  displayed  as  to  leave  an  unusual  quantity  of  blank 
space  in  the  advertisement,  or  to  contain  pictures  or  diagrams, 
or  where  the  character  of  such  advertisement  requires  it,  such 
advertisement  shall  be  paid  for  by  measurement  over  all  of  such 
space  necessarily  used,  two  square  inches  of  space  to  count  as 
one  folio.  When  there  are  over  fifty  and  under  one  hundred 
words,  they  shall  be  counted  as  one  folio;  but  a  less  number  than 
fifty  words  shall  not  be  counted,  except  when  the  whole  statute, 
notice  or  order  contains  less  than  fifty  T^ords. 
Amended  by  L.   1914,  ch.  72,  in  effect  March  24,   1914. 

I  22.  Gender. 

Words  of  the  masculine  gender  include  the  feminine  and  the 
neuter,  and  may  refer  to  a  corporation,  or  to  a  board  or  other 
body  or  assemblage  of  persons;  and,  when  the  sense  so  indicates, 
words  of  the  neuter  gender  may  refer  to  any  gender. 

I  23.  Heretofore    and    hereafter. 

Bach  of  the  terms,  heretofore,  and  hereafter,  in  any  provision 
of  a  statute,  relates  to  the  time  such  provision  takes  effect. 

I  24.  Holldar   and   half  holiday. 

The  term  holiday  includes  the  following  days  in  each  year: 
The  first  day  of  January,  known  as  New  Year's  day;  the  twelfth 
day  of  February,  known  as  Lincoln's  birthday;  the  twenty- 
second  day  of  February,  known,  as  Washington's  birthday;  the 
thirtieth  day  of  Mav,  known  as  Memorial  day;  the  fourth  day  of 
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July,  known  as  Independence  diiy;  the  first  Monday  of  Septem- 
ber, known  fi9  Ltfibor  day;  the  twelfth  day  o^  October,  known  as 
Columb'uv  day;  and  the  twenty-4fth  day  of  December,  known  as 
Christmas  day,  and  if  either  of  such  days  is  .Sunday^  the  n£-xt 
day  thereafter;  each  general  election  day  and  each  day  ap- 
pointed by  the  president  of  the  United  States  or  by  the  governor 
of  this  state  as  a  day  of  general  thanksgiving,  general  Xastins 
and  prayer,  or  other  general  religious  observances.  The  term 
half  holiday  includes  the  period  from  noon  to  midnight  of  each 
Saturday  which  is  not  a  holiday. 
Am*tf    by  L.    1909.   ch.    112.     In  effect  March  23,   1909. 

i  25.  Hollday^  In  contractual  obllgntlona. 

Wh^re  a  contract  by  its  terms  requires  the  payment  of  money 
or  the  performance  of  a  condition  on  a  public  holiday,  such  pay- 
ment may  be  made  or  condition  performed  on  the  next  basinet 
day  succeeding  such  holiday,  with  the  same  force  and  effect  m< 
if  made  or  performed  in  accordance  with  the  terms  of  the  con- 
tract. 

{  26.  Jndgre. 

The  term  judge  includes  every  judicial  officer  authorized,  alone 
or  with  others,  to  hold  or  preside  over  a  court  of  record. 

I  8T.  Last,  preceding,  next  and  foUoiyln^, 

A.  reference  to  the  last  or  preceding  section,  or  other  provisioB 
of  a  statute,  means  the  section  or  other  diviition  immediatelT 
prc'cediug,  and  a  reference  to  the  next  or  following  section  or 
other  division  of  a  statute  means  the  section  or  other  diTisioD 
immediately  following. 

I  28.  Lnnatic  and  Innacy. 

The  terms  lunatic  and  lunacy  include  every  kind  of  unaound- 
nesB  of  mind  except  idiocy. 

i  29.  Men. 

The  term  men  includes  boys. 

i  80.  Month,  compvtatlon. 

A  number  of  months  after     or  before  a  certain  day  shall  be 

computed  by  counting  such  number  of  calehdar  months  from  soch 

day,  exclusive  of  the  calendar  month  in  which  such  day  occurs, 

aud  shall  include  the  day  of   the  month  in  the  last  month  so 

counted  having  the  same  numerical  order  in  days  of  the  month 

as  the  day  from  which  the  computation  is  m^ide,  unlesa  there  'V9 

not  so  many  days  in  the  last  month  so. counted,  in  which  case 

the  period  computed  shall  expire  with  the  last  day  of  the  month 

so  counted. 
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Instrament. 

In  a  statute,  contract  or  public  or  private  instrument,  unless 
otlierwise  provided  in  sucl)  contract  or  iust^rument  or  by  law,  tne 
term  moutS  means  a  calendar  month  and  not  a  lunar  month. 

f   88.  Maniotpal  ofllcer«. 

A  reference  to  several  othcers  of  a  municipal  corporation  hold- 
ius  ttie  same  otnce,  or  to  a  board  of  such  officers,  shall  be  deemed 
to  refer  to  the  single  officer  holding  such  office,  when  bu't  on&- 
person  is  chosen  to  fill  such  office  in  pursuance  of  law. 

i  83.  Notice. 

When  a  notice  is  required  to  be  given  to  a  board  or  body^ 
service  oi  8uch  notice  upon  the  clerk  or  chairman  thereof  shall 
be  sufficient. 

I  34f  No^if. 

The  term  now  in  any  provision  o(  a  statute  referring  to  other 
laws  in  force,  or  to  persons  in  office,  or  to  any  facts  or  circum- 
Btan€X!8  as  existing,  relates  to  the  laws  in  force,  or  to  the  per* 
son  in  office,  or  to  the  facts  or  circumstances  existing,  lespec* 
tively,  immediately  before  the  taking  eltect  of  such  pravisiou. 

f  8I(.  Number,  Mlnerular  tiiid  plural. 

\Vords  in  the  lingular  number  include  the  plural,  and  In  the 
plurt^l  number  include  the  ai:«gu.lar. 

I  30.  Oath}  affldarit  and  «we%r. 

The  terms  oath  and  affidavit  include  every  mode  authorized  by 
law  of  attesting  the  truth  of  that  which  is  stated.  The  term 
swear  includes  every  mode  authorised  by  law  for  administering 
aa  oath. 

I  p7.  PesMoa. 

The  term  person  includes  a  corporation  and  a  joint-stock  asso- 
ciation. When  use<l  to  designate  a  party  whose  property  may 
be  the  subject  ol  any  offense,  the  term  person  also  includes  the 
state,  or  any  other  state,  government  or  country  which  qaay  law< 
fully  own  property  in  the  state. 

f  38.  Property, 

The  term  property  includes  real  and  personal  property. 

i  89.   Propertjr,  pemonal. 

The  term  personal  property  includes  chattels,  money,  things. in 
action,  and  nil  writton  iustrameiits  tlieniselvcs,  as  dislinguished 
from  the  rights  or  interests  to  wliidi  they  relate, "  by  which  any 
right,  interest,  lien  or  incumbrant'e  in.  to  or  upon  vr^JP^^rty,  or 
ftHy   deb^  or   finuucinl   obligution  is   created,   acknowledged,   evi- 
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denced,  transferred,  discharged  or  defeated,  wholly  or  in  part, 
and  everything,  except  real  property,  which  may  be  the  subject 
of  ownership.  ' 

Oil  wells  and  all  fixtures  connected  therewith,  situate  on  lands 
leased  for  oil  purposes  and  oil  interests,  and  rights  held  under 
and  by  virtue  of  any  lease  or  contract  or  other  right  or  Ucensf- 
to  operate  for  or  produce  petroleum  oil,  shall  be  deemed  persoDal 
property  for  all  purposes  except  taxation. 

i  40.  Property,   real. 

The  term  real  property  includes  real  estate,  lands,  tenements 
and  hereditaments,  corporeal  ana  incorporeal. 

t  41.  ^vornni  aud  inajcrlty. 

Whenever  three  or  more  public  officers  are  given  any  pot^-w 
or  authority,  or  three  or  more  persons  are  charged  with  aio'  pul>- 
lie  duty  to  be  performed  or  exercised  by  tliem  jointly  or  aa  a 
board  or  similar  bouy,  a  majority  ot  all  such  persous  or  ottic^rs 
at  a  meeting  duly  held  at  a  time  hxed  by  law,  or  by  any  by-lav 
duly  adopted  by  such  board  or  body,  or  at  any  duly  adjourned 
meeting  of  such  meeting,  or  at  any  meeting  duly  held  upjn  rea- 
sonable notice  to  all  of  them,  may  perform  and  exercise  sudi 
power,  authority  or  duty,  and  if  one  or  more  of  such  nersons  or 
officers  shall  have  died  or  have  become  mentally  incapable  of 
acting,  or  shall  refuse  or  neglect  to  attend  any  such  meeting,  a 
majority  of  the  whole  number  of  such  persons  or  officers  shall 
be  a  quorum  of  such  board  or  body,  nnd  a  majority  of  a  quorum, 
if  not  less  than  a  majority  of  the  whole  number  of  such  persons 
or  officers  may  perform  nnd  exercise  any  such  power,  authoritj 
or  duty. 

f  42.  RenrlMter   of   coanty. 

Any  act  done  in  pursuance  of  law  b.7  the  register  of  a  county 
shiill  be  deemed  to  be  a  compliance  with  any  provision  of  law 
authoriziug  or  requiring  such  act  to  be  done  by  the  county  clerk 
of  such  county,  and  any  instrument  or  writing  filed,  entered  or 
recorded  in  pursuance  of  law  in  the  office  of  a  register  of  a 
county,  shall  be  deemed  to  be  a  compliance  with  any  provision 
of  law  authorizing  or  requiring  such  paper  to  be  filed,  entered 
or  recorded,  as  the  case  may  be.  in  the  office  of  the  clerk  of 
such  county.  The  term  county  clerk  when  used  in  relation  to 
conveyances  of  real  property  cr  the  filinu  or  recording  of  instm- 
ments  which  are  or  may  be  filed  in  the  office  of  the  register  of 
a  county,  shall  include  the  register  of  each  county  in  which 
there  is  a  register. 

I  48.   Seal  of  court,  pnl>lfc  officer  or  corporation. 

A  pen  I  of  a  court,  public  officer  or  corporation  may  he  im- 
pressed directly  upon  the  instrument  or  writing  to  be  sealed,  or 
upon  wafer,  wax  or  other  adhesive  substance  affixed  thereto, 
or  upon  paper,  or  other  i^imila*'  substance  affixed  thereto  hT 
mucilage  or  other  adhesive  substance. 
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f  44.  Seali  private. 

The  private  seal  of  a  person,  other  than  a  corporation,  to  any 
instrument  or  writing  shall  consist  of  a  wafer,  wax  or  other 
similar  adhesive  substance  affixed  thereto,  or  of  paper  or  other 
similar  substance  affixed  thereto,  by  mucilage  or  other  adhesive 
Aubstauce,  or  of  the  word  **  seal,"  or  the  letters  *'  L.  S.,*'  opposite 
the  signature. 

f  46.  Seal,  private  a«  corporate  Meal. 

An  instrument  or  writing  diily  executed,  in  the  corporate  name 
of  a  corporation,  which  shall  not  have  adopted  a  corporate  seal, 
by  the  proper  officers  of  the  corporation  under  their  private 
seals,  shall  be  deemed  to  have  been  executed  (inder  the  corporate 
seal. 

i  4«.  Slvnature. 

The  term  siguiiturc  includes  any  memorandum,  mark  or  sign, 
written  or  placed  upon  any  instrument  or  writing  with  intent  to 
execute  or  authenticate  such  instrument  or  writing. 

f  47.   State. 

The  term  state,  when  used  generally  to  include  every  state  of 
the  United  States,  includes  also  everj'  territory  of  the  United 
States  and  the  District  of  (Columbia. 

{  48.   Tease,  prenent. 

Words  in  the  present  tense  include  the  future. 

f  40.   Territory. 

The  term  territory  when  used  generally  to  include  every  terri- 
tory of  the  United  States,  includes  also  the  District  of  Columbia. 

{  SO.  Time,  compatatlon. 

Time  shall  continue  to  be  computed  in  this  state  according  to 
the  Gregorian  or  new  style.  The  first  day  of  each  year  after 
the  year  seventeen  hundred  and  fifty-two  is  the  first  day  of 
January,  according  to  such  style. 

f  61.  Time,  alffht. 

Night  time  includes  the  time  from  sunset  to  sunrise. 

S   62.    [Am'd,  1018.]     Time,  Mtandard. 

The  standard  time  throughout  this  state  is  that  of  the  seventy- 
fifth  meridian  of  longituae  west  from  (ireenwich,  except  that  at 
two  o'clock  ante  meridian  of  the  last  Sunday  in  March  of  each 
year  such  standard  time  throughout  this  state  shall  be  advanced 
one  hour,  and  at  two  o'clock  ante  meridian  of  the  last  Sunday 
in  October  of  each  year  such  standard  time  throughout  this  state 
shiiU.  by  the  retarding  of  one  hour,  be  returned  to  the  mean 
aKtr(momi<*al  time  of  the  seventy-fifth  meridian  of  longitude  west 
from  Gri»enwich,  and  all  courts  and  public  officers,  and  legal  and 
official  proceedings,  shall  be  regulated  thereby. 

Ain'il  by  L.   1018.  ch.   112,  in  effect  Mar.   28,   1018. 

$   63.   Time,  une  of  ntanclard. 

Any  act  re<iuii-ed  by  or  in  pursuance  of  law  to  be  performed  at 
or  within  a  i>rescrilKMl  time,  shall  be  performed  according  to  the 
standard  time. 
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I   64.   Villave. 

The  term  villafe  tiicaiis  ail  incorporated  villagCi 

The  term  wotuen  indildet  girls. 

I  56.  Writinv  and  irritten. 

The  terms  vvritiug  and  written  include  eTery  legible  repie> 
Bfutatiou  of  letters  upou  a  material  substance,  except  when  ap- 
plied to  the  signature  of  an  instrument.  ^ 

I  57.   Year,  common  and  leap. 

For  the  purpose  of  computing  and  reclconing  the  days  of  the 
year  in  the  same  regular  course  in  the  future,  every  year,  the 
number  of  which  in  the  Christian  era  is  a  multiple  ot  four.  i« 
a  bissextile  or  leap  year  consisting,  of  three  hundred  aud  sixtj- 
six  days,  unless  such  number  of  the  year  is  a  multiple  of  one 
hundred  and  the  first  two  figures  thereof  treated  as  a  separate 
dumber  is  not  a  multiple  of  four,  and  etery  year  whith  is  not 
a  leap  year  ie  a  cotnmoa  year  consisting  of  thr^  hundred  and 
sixty-five  days. 

f  68.  Year  In  atntnte^  contoaet  and  pnblle  or  pri^«te  In- 
■trnment. 

The  term  year  in  a  statute,  contract,  or  any  ftibH<*  dr  private 
instrument,  means  three  hundred  and  eijcty-five  days,  but  the 
added  liny  of  a  leap  year  hnd  the  day  iminediately  preceding 
shall  for  the  purpose  of  such  computation  be  counted  aa  one  day. 
In  a  statute,  contract  or  public  or  private  instrument,  the  term 
year  means  twelve  months,  the  term  half  year,  six  montiis,  and 
the  term  a  quarter  of  a  year,  three  months. 


ARTICLB    3. 

Ancient  f^tafntea  and  Jfesoluiiona, 

Sec,    70.   Statutes   of  Knarland  and   Great  tlrltaln   Inoperative  In   this  stat^ 

71.  Acts  of  the  legislature  of  the  colony  of  New  Totk  liloperatlre. 

72.  Uonolutfonn   of    fbP    eonisrrWfi   of   the   totony   fttid   the   eonventloii   of 

New  York  laoi>emtlYe. 


i   70.  Stntates  of  ESncrland  and  Oreat  Britain  lno|ierattve 

In  thin  fltnto. 

A  statute  of  England  or  Oreat  Britain  shall  not  be  deemed 
to  hare  had  any  force  or  eifect  in  this  state  since  May   first, 

seventeen  hundred  and  eighty-eight. 

I  71.  Acts  of  the  leflrfMlatnre  of  the  colony  of  Nerr  Torlc 
Inoperative. 

Acts  of  the  legislature  of  the  colotiy  of  New  York  Bha\l  not 
be  deemed  to  have  had  any  force  or  effect  In  this  state  since 
December  twenty-ninth,   eighteen   hundred   and  twenty-eiifht. 
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S  T2.  ReiidllitloiiM  bf  the  eoiiflrt'^fiil  <if  ttk^  eolonf  knfl  tke 
eon  Mention  of  Nfriv  Yoric  lMoperatiir«. 

The  resolutions  of  the  congress  of  the  colony  of  Neif  Vork  and 
of  the  convention  of  the  state  of  New  York,  shall  not  be  deemed 
to  be  the  laws  of  this  state  hereafter. 


ARTIOIiB   4. 

ReferenceSy   Titles  an4  Head  Notes, 

S«c.    80.  References  to  repealed   provisions. 
81.  TlUcs   and   bead   notes. 

f    80.  References   to   repealed   ppoTlslonii. 

If  anj'  prorisibti  of  a  law  be  repealed  and,  in  subfitance,  re- 
enacted,  n  refi^reuce  iu  any  law  to  such  repealed  proyisioa  shall 
be  deemed  a  reference  to  such  re-enatted  proyision. 

I  81.  Titles  and  head  notes. 

If  the  title  of  any  article  or  other  diyision  of  a  statute*,  or 
the  head  note  of  a  section  shall  be  amended  or  repealed  in  the 
body  of  the  statute,  or  if  a  new  ai^tlcle  or  other  division  having 
a  title,  or  a  new  section  having  a  new  head  note  be  added  to 
a  statute,  the  corresponding  title  or  head  note,  if  any,  in  an 
abatract  of  contents  at  the  beginning  of  the  article  or  oth(?r 
diviaion  of  the»  statute  shall  be  deemed  to  be  correspondingly 
amended  or  repealed,  although  there  be  no  express  reference 
thereto. 

ARTICLE   S. 

Effect  of  Repeal^. 

Sec.    90.  Effect  of   the   repeal   of   a   repealing   statute. 

91.  Effect  of  the  repeal  of  a  statute  upon  amendtuetita   thereof. 

92.  Effect  of    the   repeal    of   an    amending   statute. 

93.  EffKTt  of  repealing  statute  upon   existing   rights. 

94.  Effect  of   repealing   statute   upon   pending   actions  and   proceedings. 

95.  Effect  of   the   repeal   of   a   statute   by    another   statute   substantially 

re-enacting  the  former. 
9<>.  Effect  of  hyphen  in  schedule  of  repeals. 

f  90.  Bffevt  of  the  repeal  of  a  repeallnflr  statute. 

The  repeal  hereafter  or  by  this  chapter  of  any  provision  of  a 
statute,  which  repeals  any  provision  of  a  prior  statute,  does  not 
rferlre  Buch  prior  provision. 

I  01.  BIfeet  off  the  repeal  of  a  statute  apon  anteadmentM 
thereof. 

The  repenl  by  the  Consolidated  Laws  of  a  statute  includes  a 
statute  amendatory  of  the  statute  repealed. 
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I  9SL  Bfleet  of  tbe  repeal  of  an  ajnendlnar  «tm(vte. 

The  repeal  hereafter  or  by  this  chapter  of  any  proTistoD  of  t 
statute,  which  amends  a  provision  of  a  prior  statute,  leaves  suck 
prior  provision  in  force  unless  the  amendatory  statute  be  a  sub- 
stantial re-enactment  of  the  statute  amended. 

I  08.  Effect  of  repeallner  statute  upon  existing  rlirlits. 

The  repeal  of  a  statute  or  part  thereof  shall  not  affect'or  im- 
pair any  act  done,  offense  committed  or  right  accruing,  accrued 
or  acquired,  or  liability,  penalty,  forfeiture  or  puuishmeut  ia- 
curred  prior  to  the  time  such  repeal  takes  effect,  but  the  same 
may  be  enjoyed,  asserted,  enforced,  prosecuted  or  inflicted.  a« 
fully  and  to  the  same  extent  as  if  such  repeal  had  not  beeu 
effected. 

I  04.  Bffeet  of  repealing  statate  apon  pendiaa-  actloaa 
and  proeeedlnir«« 

Unless  otherwise  specially  provided  by  law,  all  actions  and 
proceedings,  civil  or  criminal,  commenced  under  or  by  virtue  of 
any  provision  of  a  statute  so  repealed,  and  pending  immediately 
prior  to  the  taking  effect  of  such  repeal,  may  be  prosecuted  and 
defended  to  final  effect  in  the  same  manner  as  they  might  if  svch 
provisions  were  not  so  repealed. 

S  96.  Effect  of  the  repeal  of  a  statute  hy  another  atat- 
ute  MubNtantlally  re-enactins  the  former. 

The  provisions  of  a  law  repealing  a  prior  law,  which  are  sub- 
stantial re-enactments  of  provisions  of  the  prior  law,  shall  be 
construed  as  a  continuation  of  such  provisions  of  such  prior  law. 
modified  or  amended  according  to  the  language  employed,  and 
not  as  new  enactments. 

I  tfO.  Effect  of  hyphen  In  achedulc  of  repeals. 

When  two  numbers  in  a  schedule  of  repeals  of  the  consoli- 
dated laws  are  connected  by  a  hyphen  both  such  numbers  are 
included  as  well  as  all   intermediate  numbers. 


ARTICLE   SIXTH. 

Effect  of  Consolidated  Laws. 

Sec.    100.  Effect    of    ronfX)Udation    upon    laws    passed    at    same    session    or 
before  coDsoIldatloii   takes  effect. 
101.  Effect    of  consolidated    laws   on    penal   law  and  civil    and   crtmlnal 
codes. 

S  too.  Effect  of  connoltdatton  upon  la'WM  passed  «t  aamc 
MCMiiion  or  hefcre  consolidation  takes  effect. 

No  provision  of  any  chapter  of  the  consolidation  of  the  gen- 
eral laws,  of  which  this  ciiaptcr  is  a  part,  shall  supersede  or 
repeal  by  implication  any  law  passed  at  the  same  session  of  the 
legislature  at  which  any   such  chapter  was  ^nacted^  or  paas^ 
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after  the  enactment  of  anj-  such  chapter  and  before  it  shall 
have  taken  effect;  and  an  amendatorj'  law  passed  at  such  session 
or  at  any  subsequent  session  begun  before  any  such  chapter  takes 
efifiK>t,  shall  not  be  deemed  repealed,  unless  specifically  desig- 
nated in  the  repealing  schedule  of  such  chapter. 

}  lOl.  Bffect  of  conMolldated  la^'M  on  penal  law  and 
cirll  and  criminal  <\odes. 

The  Consolidated  Laws  shall  not  be  construed  to  amend,  re- 
peal or  otherwise  affect  any  provision  of  the  penal  law,  code  of 
civil  procedure  or  code  of  criminal  procedure  unless  expressly  so 
stated. 

article:  7. 

Application  of  Chapter, 

Sec.   110.  Application  of  chapter. 

{  110.  Application  of  chapter. 

This  chapter  is  applicable  to  every  statute  unless  its  general 
object,  or  the  context  of  the  language  construed,  or  other  pro- 
visions of  law  indicate  that  a  different  meaning  or  application 
was  intended  from  that  required  to  be  given  by  this  chapter. 


article:  8. 

LaM8  Repealed;  When  to  Take  Effect, 

flee.  120.  Laws  repealed. 

121.  When  to  take  effect 

I  120.  Lavrs  repealed* 

Of  the  laws  enumerated  in  the  schedule  hereto  annexed,  the 
portion  specified  in  the  last  column  is  hereby  repealed. 

f  121.  When  to  take  effect. 

This  chapter  shall  take  effect  immediately. 

SCHEDULE   OF   LAWS   REPEALED. 

ReTlned  Statutes..  Part  1,  chapter  8,  title  8,  section  16. 

Rcviiied  Statnten..  Part  1,  chapter  10.  title  1.  aectlons  1-6. 

K^yiMcd  Statutes..  Part  2.  chapter  4,  title  2,  at'ctloD  3. 

Revised  Statutea..  Part  2,  chapter  4,  title  3.  section  9. 

ReviMNl  Statutes..  Part  3,  chapter  3.  title  1.  sectitm   10. 

Revised  SUtutes..  Part  3,  chapter  7.  title  3,  article  7,   aectloiia  <U,  02. 

Revised  Statutes..  Part  3,  chapter  8.  title  17,  section  27. 

Revised  Statutes..  Part  3,  chapter  10.  title  4,  section  4. 

Revised  Statutes . .  Part  4,  chapter  2,  title  8,  aectloli   10. 

Laws  of  Chapter  Section 

1788 46 87 

1801 90 28 

R.  L.  1818 56 .10.  second  sentenc* 

1828 20 9-11    (2d  Meet.) 
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1828 81 2.16  (8d  llMt.) 

1880 820 ,65-67 

1848 197 1 

1849 261 AU 

1857 636 8 

1865 146 AU 

1870 870 An 

1872 644 AU 

1873 677 AU 

1873 639 AU 

1874 821 AU 

1875 27 AU 

1876 448 29.  788.  960 

1877 416 1,  5^  176.  214. 

1877 466 27 

1880 178 1.  pt  adding  f  8348.  mibda.  6^,  18.  H 

21-24  to  L.  1876.  Ch.  448 

1881 80 All 

1881 442 955-057 

1881 676 261.   600,   718,  mibds.  9-15 

1882 884 1.   Pt   amending  L.    1881,  Ch.  676.  |  7U 

sabda.  8-16 

1888 :...  872 AU 

1864 14 All 

1886 21 20 

jggY ^  289 All 

1S92  .*  .*  .*..'!    .' .' .'  677 . . .' '.    .'   .' . .'    All.  except  last  aentence  of  i  24 

2894 447 AU 

1894 448 All 

1895 603 ,    AU 

1897 614 1,   except   part  proTldlng  that  pablle  oOeci 

ahall  be  kept  open  on  aU  week  daj«:  2.  S 
1902. , 89 1,   except   part . proTldlng  that  pabllc 

ahall  be  kept  open  on  aU  week  dayi 
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SOLDIERS'  AND  SAILORS'  CIVIL  RELIEF  ACT 

(MORATORIUM  ACT) 

An  Act  to  extend  protection  to  the  civil  rights  of  members  of 
tlie  Military  and  Naval  Bstablishments  of  the  United  States 
engaged  in  the  present  war. 

Be  it  enacted  by  the  Senate  and  House  of  Repreeentativee  of  the 
United  States  of  America  in  Congreee  assembled.* 

ARTICLB9  1. 

OeneraX  Provisions, 

Sec.  100.  That  for  the  pnrpose  of  enabling  the  United  States 
the  more  8U<^ce88fully  to  prosecute  and  carry  on  the  war  in 
which  it  is  at  present  engaged,  protection  is  hereby  extended  to 
persons  in  military  service  of  the  United  States  in  order  to  pre- 
vent prejudice  or  injury  to  their  civil  rights  during  their  term  of 
service  and  to  enable  them  to  devote  -their  entire  energy  to  the 
military  needs  of  the  Nation,  and  to  this  end  the  following  pro- 
visions are  made  for  the  temporary  suspension  of  le^al  proceed- 
ings and  transactions  which  may  prejudice  the  civil  rights  o( 
persons  in  such  service  during  the  continuance  of  the  present  war. 

Sec.  101.  (1)  That  the  term  **  persons  in  military  service,"  as 
used  in  this  Act,  shall  include  the  following  persons  and  no 
others:  All  officers  and  enlisted  men  of  the  Regular  Army,  the 
Regular  Army  Reserve,  the  Officers'  Reserve  C!orps,  and  the 
Enlisted  Reserve  Corps;  all  officers  and  enlisted  men  of  the 
National  Guard  and  National  Guard  Reserve  recogniiced  by  the 
Militia  Bureau  of  the  War  Department;  all  forces  raised  under 
the  Act  entitled  "An  Act  to  authorize  the  President  to  increase 
temporarily  the  Military  EiStablishment  of  the  United  States," 
approved  May  eighteenth,  nineteen  hundred  and  seventeen;  all 
officers  and  enlinted  men  of  the  Navy,  the  Marine  Corps,  and  the 
Coast  Gnard;  all  officers  and  enlisted  men  of  the  Naval  Militia. 
Naval  Reserve  force,  Marine  Corps  Reserve,  and  National  Naval 
Volunteers  recognized  by  the  Navy  Department;  all  officers  of 
the  Public  Health  Service  detailed  by  the  Secretary  of  the 
Treasury  for  duty  either  with  the  Army  or  the  Navy;  any  of  the 
personnel  of  the  Lighthouse  Service  and  of'  the  Coast  and 
Geodetic  Survey '  transferred  by  the  President  to  the  service  and 
Jurisdiction  of  the  War  Department  or  of  the  Navy  Depart- 
ment; members  of  the  Nurse  Corps;  Army  field  clerks;  field 
clerks,  OuartermaRter  Corps;  civilian  clerks  and  employees  on 
duty  with  the  military  forces  detailed  for  service  abroad  in  ac- 
cordance with  provisions  of  existing  law;  and  members  of  any 
other  body  who  have  heretofore  or  may  hereafter  become  a  part 
of  the  military  or  naval  forces  of  the  United  States.  The  term 
"  military  service,"  as  used  in  this  definition,  shall  signify  active 
service  in  any  branch  of  service  heretofore  mentioned  or  referred 
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to,  but  reserves  and  persons  on  the  retired  list  shall  not  be  Id- 
cluded  in  the  term  '*  persons  in  military  seryice  **  uutU  ordered  to 
active  service.  The  term  "  active  service "  shall  include  the 
period  during  which  a  person  in  military  service  is  absent  from 
duty  on  account  of  sickness,  wounds,  leave,  or  other  lawfnl 
cause. 

(2)  The  term  **  period  of  military  service,"  as  used  in  this  Act, 
shall  include  the  time  between  the  following  dates:  For  persons 
in  active  service  at  the  date  of  the  approval  of  this  Act  it  shall 
begin  with  the  date  of  approval  of  this  Act;  for  persons  entering 
active  service  after  the  date  of  this  Act,  with  the  date  of  ellte^ 
ing  active  service.  It  shall  termuiate  with  the  date  of  discharge 
from  active  service  or  death  while  in  active  service,  but  in  no 
case  later  than  the  date  when  this  A<:t  ceases  to  be  in  force. 

(3)  The  term  "  person,"  as  UKed  in  this  Act,  with  reference  to 
the  holder  of  any  right  alleged  to  exist  against  a  person  in 
military  service  or  against  a  person  secondarily  liable  under  such 
right,  shall  include  individuals,  partnerships,  corporations,  aod 
any  other  forms  of  business  association. 

(4)  The  term  "  court "  as  used  in  this  Act  shall  include  any 
court  of  competent  jurisdiction  of  the  United  States  or  of  anj 
State,  whether  or  not  a  court  of  record. 

(5)  The  term  **  termination  of  the  war "  as  used  in  this  Act 
shall  mean  the  termination  of  the  present  war  by  the  treaty  of 
peace  as  proclaimed  by  the  President. 

Sec.  102.  (1)  That  the  provisions  of  this  Act  shall  apply  to  the 
United  States,  the  several  States  and  Territories^  the  District  of 
Columbia,  and  all  territory  subject  to  the  jurisdiction  af  the 
ITnited  States,  and  to  proceedings  commenced  in  any  court 
therein,  and  shall  be  enforced  through  the  usual  forms  of  pro- 
cedure obtaining  in  such  courts  or  under  such  regulations  as 
may  be  by  them  prescribed. 

(2)  When  under  this  Act  any  application  is  required  to  be 
made  to  a  court  in  which  no  proceeding  has  already  been  com- 
menced with  respect  to  the  matter,  such  application  may  be  made 
to  any  court. 

Sec.  103.  Whenever  pursuant  to  any  of  the  provisions  of  this 
Act  the  enforcement  of  any  obligation  or  liability,  the  prosecu- 
tion of  any  suit  or  proceeding,  the  entry  or  enforcement  of  any 
order,  writ,  judgment,  or  decree,  or  the  performance  of  any  other 
act.  may  be  stayed,  postponed,  or  suspended,  such  stay,  post- 
ponement, or,  suspension  may,  in  the  discretion  of  the  court,  like- 
wise bo  granted  to  sureties,  guarantors,  indorsers,  and  others 
subject  to  the  obligation  or  liability,  the  performance  or  enforce- 
ment of  which  is  stayed,  postponed,  or  suspended. 

When  a  judgment  or  decree  is  vacated  or  set  aside  in  whole  or 
in  part,  as  provided,  in  this  Act.  the  same  may,  in  the  discretion 
of  the  court,  likewise  be  set  aside  and  vacated  as  to  any  surety, 
guarantor,  indorser.  or  other  person  liable  upon  the  contract  op 
liability  for  the  enforcement  of  which  the  Judgment  or  decree- 
was  entered. 

article:  2. 

General   Relief, 

Sec.  200.  That  in  any  action  or  proceeding  commenced  in  any 
court  if  there  shall  be  a  default  of  an  appearance  by  the  de- 
fendant the  plaintiff  before  entering  judgment  shall  file  in  the 

f>8Rb 


SOLDIERS'  AND  SAILORS'  CIVIL  RELIEF  ACT. 

court  an  affidavit  setting  forth  facts  showing  that  the  defendant 
is  not  in  military  service.  If  unable  to  file  such  affidavit  plaintiff 
shall  In  lien  thereof  file  an  affidavit  setting  forth  either  that  the 
defendant  is  in  the  military  service  or  that  plaintiff  is  not  able 
to  determine  whether  or  not  defendant  is  in  such  service.  If  an 
affidavit  is  not  filed  showing  that  the  defendant  is  not  in  the 
military  service,,  no  judgment  shall  be  entered  without  first 
securing  an  order  of  court  directing  such  entry,  and  no  such  order 
shall  be  made  if  the  defendant  is  in  such  service  until  after  the 
court  shall  have  appointed  an  attorney  to  represent  defendant 
and  protect  his  interest  and  the  court  shall  on  application  make 
such  appointment.  Unless  it  appears  that  the  defendant  is  not 
in  such  service  the  court  may  require  as  a  condition  before  judg- 
ment is  entered  that  the  plaintiff  file  a  bond  approved  by  the 
court  conditioned  to  indemnify  the  defendant,  if  in  military 
service,  against  any  loss  or  damage  that  he  may  suffer  by  reason 
of  any  judgment  should  the  judgment  be  thereafter  set  aside  in 
whole  or  in  part.  And  the  court  may  make  such  other  and  fur- 
ther order  or  enter  such  judgment  as  in  its  opinion  may  be  neces- 
sary to  protect  the  rights  of  the  defendant  under  this  Act. 

(2)  Any  person  who  shall  make  or  use  an  affidavit  required 
under  this  section  knowing  it  to  be  false  shall  be  guilty  of  a 
misdemeanor  and  shall  be  punishable  by  imprisonment  not  to 
exceed  one  year  or  by  fine  not  to  exceed  Jf  1,000,  or  both. 

(^)  In  any  action  or  proceeding  in  which  a  person  in  military 
service  is  a  party  if  such  party  does  not  personally  appear  therein 
or  is  not  represented  by  an  anthorizod  attorney,  the  court  may 
appoint  an  attorney  to  represent  him;  and  in  such  case  a  like 
l>ond  may  be  required  and  an  order  made  to  protect  the  rights  of 
such  person.  But  no  attorney  appointed  under  this  Act  to  pro- 
tect a  person  in  military  service  shall  have  power  to  waive  any 
right  of  the  person  for  whom  he  is  appointed  or  bind  him  by 
his  acts. 

(4)  If  any  judgment  shall  be  rendered  in  any  action  or  pro- 
ceeding governed  by  this  section  against  any  person  in  military 
service  during  the  period  of  such  service  or  within  thirty  days 
thereafter,  and  it  appears  that  such  person  was  prejudiced  bv 
reason  of  his  military  service  in  making  his  defense  thereto,  sucn 
judgment  may,  upon  application,  made  by  such  person  or  his 
legal  representative,  not  later  than  ninety  days  after  the  ter- 
mination of  such  service,  be  opened  by  the  court  -renderinj^  the 
same  and  such  defendant  or  his  legal  representative  let  m  to 
defend;  provided  it  is  made  to  appear  that  the  defendant  has 
a  meritorious  or  legal  defense  to  the  action  or  some  part  thereof. 
Vacating,  setting  aside,  or  reversing  any  judgment  because  of 
any  of  the  provisions  of  this  Act  shall  not  impair  any  right  or 
title  acquired  by  any  bona  fide  purchaser  for  value  under  such 
judgment. 

Sec.  201.  That  at  any  stage  thereof  any  action  or  proceeding 
commenced  in  any  court  by  or  against  a  person  in  military  serv- 
ice during  the  period  of  such  service  or  within  sixty  days  there- 
after may,  in  the  discretion  of  the  court  in  which  it  is  pending, 
on  its  own  motion,  and  shnll,  on  application  to  it  by  such  person 
or  some  person  on  his  behalf,  be  stayed  as  provided  in  this  Act, 
unless,  in  the  opinion  of  the  court,  the  ability  of  plaintiff  to 
prosecute  the  action  or  the  defendant  to  conduct  his  defense  is 
not  materially  affected  by  reason  of  his  military  service. 
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Sec.  202.  That  when  an  action  for  compliance  with  the  terms 
of  any  contract  is  stayed  pursuant  to  this  Act  no  fine  or  penalo* 
shall  accrue  by  reason  of  failure  to  comply  with  the  terms  ^ 
such  contract  during  the  period  of  such  stay^  and  in  any  case 
where  a  person  fails  to  perform  any  obligation  and  a  nne  or 
penalty  for  such  non-performance  is  incurred  a  court  may,  on 
such  terms  as  may  be  just,  relieve  against  th^  enforcement  of 
such  fine  or  penalty  if  it  shall  appear  that  the  person  who  would 
suffer  by  such  fine  or  penalty  was  in  the  military  service  when 
the  penalty  was  incurred  and  that  by  reason  of  such  service  the 
ability  of  such  person  to  pay  or  perform  was  thereby  materiaUj 
impaired. 

Sec.  203.  That  in  any  action  or  proceeding  commenced  in  any 
court  against  a  person  in  military  service,  before  or  during  the 
period  of  such  service,  or  within  sixty  days  thereafter,  the  court 
may,  in  its  discretion,  on  its  own  motion,  or  on  application  to  it 
by  such  person  or  some  person  on  his  behalf  shall,  unless  in  the 
opinion  of  the  court  the  ability  of  the  defendant  to  comply  with 
the  judgment  or  order  entered  or  sought  is  not  materially  affected 
by  reason  of  his  military  service: 

(1)  Stay  the  execution  of  any  judgment  or  order  entered 
against  such  person,  as  provided  in  this  Act,  and 

<2)  Vacate  or  stay  any  attachment  or  garnishment  of  propertj, 
money,  or  debts  in  the  hands  of  another,  w^hether  before  or 
after  judgment,  as  provided  in  this  Act. 

Sec.  204.  That  any  stay  of  any  action,  proceeding,  attach- 
ment, or  execution,  ordered  by  any  court  under  the  provisions  of 
this  Act  may,  except  as  otherwise  provided,  be  ordered  for  the 
period  of  military  service  and  three  months  thereafter  or  anj 
part  of  such  period,  and  subject  to  such  terms  as  may  be  just, 
whether  as  to  payment  in  installments  of  such  amounts  and  at 
such  times  as  the  court  may  fix  or  otherwise.  Where  the  person 
in  military  service  is  a  codefendant  with  others  the  plaintiff  may 
nevertheless  by  leave  of  court  proceed  against  the  others. 

Sec.  205.  That  the  period  of  military  service  shall  not  be  in- 
cluded in  computing  any  period  now  or  hereafter  to  be  limited  by 
any  law  for  the  bringing  of  any  action  by  or  against  any  person 
in  military  service  or  by  or  against  his  heirs,  executors,  admin- 
istrators, or  assigns,  whether  such  cause  of  action  shall  have 
accrued  prior  to  or  during  the  period  of  such  service. 

ARTICLB  3.  « 

Reni^  Installment  Contracts,  Mortgages. 

Sec.  300.  (1)  That  no  eviction  or  distress  shall  be  made  during 
the  period  of  military  service  in  respect  of  any  premises  for  which 
the  agreed  rent  does  not  exceed  $50  per  montn,  occupied  chiefly 
for  dwelling  purposes  by  the  wife,  children,  or  other  dependents 
of  a  person  in  military  service,  except  upon  leave  of  court  granted 
upon  application  therefor,  or  granted  in  an  action  or  proceeding 
affecting  the  right  of  possession. 

(2)  On  any  such  application  or  in  any  such  action  the  court 
may,  in  its  discretion,  on  its  'Own  motion,  and  shall,  on  applica- 
tion, unless  in  the  opinion  of  the  court  the  ability  of  the  tenant 
to  pay  the  agreed  rent  is  not  materially  affected  by  reason  of 
such  military  service,  stay  the  proceedings  for  not  longer  than 
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three  months,  as  proyided  hi  this  Act,  or  it  may  make  such  other 
order  as  may  be  just. 

(3)  Any  person  who  shall  knowingly  take  part  in  any  eriction 
or  distress  otherwUe  than  as  provided  in  subsection  (1)  hereof 
shall  be  gmlty  of  a  misdemeanor,  and  shall  be  punishable  by  im- 
prisonment not  to  exceed  one  year  or  by  fine  not  to  exceed  $1,000, 
or  both. 

(4)  The  Secretary  of  War  or  the  Secretary  of  the  Navy,  as  the 
case  may  be,  is  hereby  empowered,  subject  to  such  regulations  as 
he  may  prescribe,  to  order  an*  allotment  of  the  pay  of  a  person  in 
military  service  in  reasonable  proportion  to  discharge  the  rent  of 
premises  occupied  for  dwelling  purposes  by  the  wife,  children,  or 
other  dependents  of  such  person. 

Sec.  301.  (1)  That  no  person  who  has  received,  or  whose 
assignor  has  received,  under  a  contract  for  the  purchase  of  real 
or  personal  property,  or  of  lease  or  bailment  with  a  view  to  pur- 
chase of  such  property,  a  deposit  or  installment  of  the  purchase 
price  from  a  person  or  from  the  assignor  of  a  person  who,  after 
the  date  of  payment  of  such  deposit  or  installment,  has  entered 
military  service,  shall  exercise  any  right  or  option  under  such 
contract  to  rescind  or  terminate  the  contract  or  resume  posses- 
sion of  the  property  for  non-payment  of  an^  installment  falling 
due  during  tne  period  of  such  military  service,  except  by  action 
in  a  court  of  competent  jurisdiction. 

(la)  Any  person  who  shall  knowingly  resume  possession  of 
property  which  is  the  subject  of  this  section  otherwise  than  as 
provided  in  subsection  (1)  hereof  shall  be  guilty  of  a  misde- 
meanor and  shall  be  punished  by  imprisonment  not  to  exceed  one 
year  or  by  fine  not  to  exceed  $1,000,  or  both. 

(2)  Upon  the  hearing  of  such  action  the  court  may  order  the 
repayment  of  prior  installments  or  deposits  or  any  part  thereof, 
as  a  condition  of  terminating  the  contract  and  resuming  posses- 
sion of  the  property,  or  may,  in  its  discretion,  on  its  own  motion, 
and  shall,  on  application  to  it  by  such  person  in  military  service 
or  some  person  on  his  behalf,  onier  a  stay  of  proceedings  as  pro- 
yided in  this  Act  unless,  in  the  opinion  of  the  court,  the  ability 
of  the  defendant  to  comply  with  the  terms  of  the  contract  is  not 
materially  affected  by  reason  of  such  service;  or  it  may  make 
such  other  disposition  of  the  case  as  may  be  equitable  to  con- 
serve the  interests  of  all  parties. 

Sec.  302.  (1)  That  the  provisions  of  this  section  shall  apply 
only  to  obligations  originating  prior  to  the  date  of  approval  of 
this  Act  and  secured  by  mortgage,  trust  deed,  or  other  security 
in  the  nature  of  a  mortgage  upon  real  or  personal  property  owned 
by  a  person  in  military  service  at  the  commencement  of  the 
period  of  the  military  service  and  still  so  owned  by  hini. 

(2)  In  any  proceeding  commenced  in  any  court  during  the 
period  of  military  service  to  enforce  such  obligation  arising  out 
of  non-payment  of  any  sum  thereunder  due  or  out  of  any  other 
breach  of  the  terms  thereof  occurring  prior  to  or  during  the 
period  of  such  service,  the  court  may,  after  hearing,  in  its  dis- 
cretion, on  its  own  motion,  and  shall,  on  application  to  it  by 
such  person  in  military  service  or  some  person  on  his  behalf, 
unless  in  the  opinion  of  the  court  the  ability  of  the  defendant  to 
comply  with  the  terms  of  the  obligation  is  not  materially  affected 
by  reason  of  his  military  service  — 

(a)  Stay  the  proceedings  as  provided  in  this  Act;  or 
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(b)  Make  such  other  disposition  of  the  case  as  may  be  equitable 
to  conserve  the  interests  of  all  parties. 

(3)  No  sale  under  a  power  of  sale  or  under  a  judgment  entered 
upon  warrant  of  attorney  to  confess  judgrnent  contained  in  any 
such  obligation  shall  be  valid  if  made  during  the  period  of  mili- 
tary service  or  within. three  months  thereafter,  unless  upon  an 
order  of  sale  previously  j?ranted  by  the  court  and  a  return  thereto 
made  and  approved  by  the  court. 

ARTICLB  4. 

Insurance, 

Sec.  400.  That  in  this  Article  the  term  '*  policy  "  shall  include 
any  contract  of  life  insurance  on  the  level  premium  or  legal 
reserve  plan.  It  shall  also  include  any  benefit  in  the  nature  of 
life  insurance  arising  out  of  membership  in  any  ft-aternal  or 
beneficial  association;  the  term  "premium*"  shall  include  mem- 
bership dues  or  assessments  in  such  association,  and  the  date  of 
issuance  of  policy  as  herein  limited  shall  refer  to  the  date  of 
admission  to  membership  in  such  association;  the  term  "in- 
sured '*  shall  include  any  person  who  is  the  holder  of  a  policy  ts 
defined  in  this  Article;  the  term  "  insurer  "  shall  include  any  cor- 
poration, partnership,  or  other  form  of  association  which  secures 
or  provides  insurance  under  any  policy  as  defined  in  this  Article. 

Sec.  401.  That  the  benefits  of  this  Article  shall  apply  to  any 
person  in  military  service  who  is  the  holder  of  a  policy  of  life 
insuraitce,  when  such  holder  shall  apply  for  such  benefits  on  a 
form  prepared  in  accordance  with  regulations  which  shall  be  pre- 
scribed by  the  Secretary  of  the  Treasury:  Such  form  shall  set 
forth  particularly  that  the  application  therein  made  is  a  consent 
to  such  modification  of  the  terms  of  the  oriKjnal  contract  of  in- 
surance as  are  made  necessary  by  the  provisions  of  this  Article 
and  by  receiving  and  filing  the  same  the  insurer  shall  be  deemed 
to  have  assented  thereto,  to  the  extent,  if  any,  to  which  the 
policy  on  which  the  application  is  made  is  within  the  provisions 
of  this  Article.  The  original  of  such  application  shall  be  sent  by 
the  insured  to  the  insurer,  and  a  copy  thereof  to  the  Bureau  of 
War  Risk  Insurance. 

The  Bureau  of  War  Risk  Insurance  shall  issue  through  suit- 
able military  and  naval  channels  a  notice  explaining  the  pro- 
visions of  this  Article  and  shall  furnish  forms  to  be  distributed 
to  those  desiring  to  make  application  for  its  benefits. 

Sec.  402.  That  the  benefits  of  this  Act  shall  be  available  to 
any  person  in  militari*  service  in  respect  of  contracts  of  in8U^ 
a  nee  in  force  under  their  terms  up  to  but  not  exceeding  a  face 
value  of  $5,000,  irrespective  of  the  number  of  policies  held  by 
such  person  whether  in  one  or  more  companies,  when  such  con- 
tracts were  made  and  a  premium  was  paid  thereon  before  Sep* 
tember  first  nineteen  hundred  and  seventeen;  but  in  no  .event 
shall  the  provisions  of  this  Article  apply  to  any  policy  on  whicn 
premiums  are  due  and  unpaid  for  a  period  of  more  than  on* 
year  at  the  time  when  application  for  the  benefits  of  this  Article 
18  made  or  in  respect  of  any  policy  on  which  there  is  outstanding 
a  policy  loan  or  other  indebtedness  equal  to  or  greater  than  fifty 
per  centum  of  the  cash  surrender  value  of  the  policy. 

Sec.  403.    That  the  Bureau  of  War  Risk  Insurance  shall,  suo- 
ject  to  regulations,  which  shall  be  prescribed  by  the  Secretary  of 
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the  Treasury t  compile  and  maintain  a  list  of  such  persons  in 
military  seryiee  as  have  made  application  for  the  benefits  of  this 
Article,  and  shall  (1)  reject  any  applicati(«8  for  such  benefits 
made  by  persons  who  are  not  persons  in  military  service;  (2) 
reject  any  applications  for  such  benefits  in  excess  of  the  amount 
permitted  by  section  four  hundred  and  two;  and  (3)  reject  any 
applications  in  respect  of  contracts  of  insurance  otherwise  not 
entitled  to  the  benefits  of  this  Article.  Said  bureau  shall  immedi* 
ately  notify  the  insurer  and  the  insured  in  writing  of  every 
rejection  or  approval. 

Sec.  404.  That  when  one  or  more  applications  are  made  under 
this  Article  by  any  one  person  in  military  service  in  respect  of 
insurance  exceeding  a  total  face  value  of  $5,000,  whether  on  one 
or  more  policies  or  in  one  or  more  companies,  and  the  insured 
shall  not  in  his  application  indicate  an  order  of  preference,  the 
Bureau  of  War  Risk  Insurance  shall  reject  such  policies  as  have 
the  inferior  cash  surrender  value,  so  as  to  reduce  the  total  bene- 
fits conferred  within  the  face  value  of  $5,000,  and  where  neces- 
sary for  this  purpose  shall  direct  the  insurer  to  divide  any  policy 
into  two  separate  policies.  The  said  bureau  shall  immediately 
notify  the  insurer  and  the  insured  in  writing  of  such  selection. 

Sec.  405.  -That  no  policy  which  has  not  lapsed  for  the  non- 
payment of  premium  before  the  commencement  of  the  period'  of 
military  service  of  the  insured,  and  which  has  been  brought 
within  the  benefits  of  this  Article,  shall  lapse  or  be  forfeited  for 
the  non-payment  of  premium  during  the  period  of  such  service  or 
daring  one  year  after  the  expiration  of  such  period:  Provided, 
That  in  no  case  shall  this  prohibition  extend  for  more  than  one 
year  after  the  termination  of  the  war. 

Sec.  406.  That  within  the  first  fifteen  days  of  each  calendar 
month  after  the  date  of  approval  of  this  Act  antil  the  expiration 
of  one  year  after  the  termination  of  the  war,  every  insurance 
corporation  or  association  to  which  application  has  been  made  as 
herein  provided,  for  the  benefits  of  this  Article,  shall  render  to 
the  Bureau  of  War  Risk  Insurance  a  report,  duly  verified, 
setting  forth  the  following  facts: 

F'irst.  The  names  of  the  persons  who  have  applied  for  such 
benefits,  and  the  face  value  of  the  policies  in  respect  of  which 
such  benefits  have  been  applied  for  by  such  persons,  during  the 
preceding  calendar  month; 

Second.  A  list  as  far  as  practicable  of  the  premiums  in  respect 
of  policies  entitled  to  the  benefits  of  this  Article  which  remain 
nnpaid  on  the  last  day  of  the  preceding  calendar  month,  which 
day  is  at  least  thirty-one  days  after  the  due  date  of  the  pre- 
miums, provided  such  premiums  have  not  previously  been  so 
reported  as  in  default; 

Third.  A  list  of  premiums  which,  having  been  previously  re- 
ported as  in  default,  have  been  paid  by  the  policyholder  or  some 
one  on  his  behalf  in  whole  or  in  part  during  the  preceding  calen- 
dar month: 

Fourth.  A  computation  of  the  difference  between  the  total 
amount  of  defaulted  premiums  therein  reported  and  the  total 
amount  of  premiums  paid  as  therein  reported,  after  having  been 
previously  reported  as  in  default.  From  this  sum  shall  be 
deducted  the  total  sum  of  any  premiums  previously  reported  as 
in  default,  upon  policies  in  respect  of  which  the  Bureau  of  War 
Risk  Insurance  has,  since  the  date  of  such  report,  rejected  an 
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application  for  the  benefits  of  this  Article.  The  final  sum  so 
arrived  at  shall  be  denominated  the  monthly  difference. 

Sec.  407.  That  the  Bureau  of  War  Risk  Insurance  shall  verify 
the  computation  of  monthly  difference  reported  by  each  insurer, 
and  shall  certify  it,  as  corrected,  to  the  Secretary  of  the  Treasury 
and  the  insurer. 

Sec.  408.  That  the  Secretary  of  the  Treasury  shall,  within  ten 
days  thereafter,  deliver  each  month  to  the  proper  officer  of  each 
insurer,  bonds  of  the  United  States  to  the  amount  of  that  mul- 
tiple of  $100  nearest  to  the  monthly  difference  certified  in  respect 
of  each  insurer.  Such  bonds  shall  be  registered^  in  the  names  of 
the  respective  insurers,  who  shall  be  entitled  to  receive  the  in- 
terest accruincr  thereon,  and  such  bonds  shall  not  be  transferred, 
or  a^ain  reinstered,  except  upon  the  approval  of  the  Director  of 
the  Bureau  of  War  Risk  Insurance,  and  shall  remain  in  the 
possession  of  the  insurer  until  settlement  is  made  in  accordtnce 
with  this  Article:  Provided,  That  whenever  the  fact  of  insolvency 
shall  be  ascertained  by  the  Director  of  the  Bureau  of  War  Risk 
Insurance  all  obligration  on  the  part  of  the  United  States,  under 
this  Article,  for  future  premiums  on  policies  of  such  insurer  shall 
thereupon  terminate.  An  insurer  shall  furnish  semiannual  state- 
ments to  the  Bureau  of  War  Risk  Insurance. 

Sec.  409.  That  the  bonds  so  delivered  shall  be  held  by  the 
respective  insurers  as  security  for  the  payment  of  the  defaulted 

Sremiuma  with  interest.  To  indemnify  it  against  loss  the  United 
tates  shall  have  a  first  lien  upon  any  policy  receiving  the  benefits 
of  this  Article,  subject  only  to  any  lien  existing  at  the  time  the 
policy  became  subject  to  this  Act,  and  no  loan  or  settlement  of 
payment  of  dividend  shall  be  made  by  the  insurer  on  such  policy 
which  may  prejudice  the  security  of  such  lien.  Before  any 
dividend  is  paid  or  any  loan  or  settlement  is  made  the  written 
consent  of  the  Bureau  of  War  Risk  Insurance  must  be  obtained. 

Sec.  410.  That  in  the  event  that  the  military  service  of  any 
person  being  the  holder  of  a  policy  receiving  the  benefits  of  tlm 
Article  shall  be  terminated  by  death,  the  amount  of  any  unpaid 
premiums,  with  interest  at  the  rate  provided  for  in  the  policy 
for  policy  loans,  shall  be  deducted  from  the  proceeds  of  the  policy 
and  shall  be  included  in  the  next  monthly  report  of  the  insurer 
as  premiums  paid. 

Sec.  411.  That  if  the  insured  does  not  within  one  year  after 
the  termination  of  his  period  of  military  service  pay  to  the  in- 
surer all  past  due  premiums  with  interest  thereon  from  their 
several  due  dates  at  the  rate  provided  in  the  policy  for  policy 
loans,  the  policy  shall  at  the  end  of  such  year  immediately  lapse 
and  become  void,  and  the  insurer  shall  thereupon  become  liable 
to  pay  the  cash  surrender  value  thereof,  if  any:  Provided,  That 
if  the  Insured  is  in  the  military  service  at  the  termination  of*  the 
war  such  lapse  shall  occur  and  surrender  value  be  payable  at 
the  expiration  of  one  year  after  the  termination  of  the  war. 

Sec.  412.  That  at  the  expiration  of  one  year  after  the  termina- 
tion of  the  war  there  shall  be  an  account  stated  between  each 
insurer  and  the  United  States,  in  which  the  following  items  shall 
be  credited  to  the  insurer: 

(1)  The  total  amount  of  the  monthly  differences  reported  under 
this  Article;  .^ 

(2)  The  difference  between  the  total  interest  received  by  tJie 
insurer  upon  the  bonds  held  by  it  as  security  and  the  total  in- 
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terest  upon  such  monthly  differences  at  the  rate  of  five  per 
centum  per  annum;  and  in  which  there  shall  be  credited  to  the 
United  States  the  amount  of  the  cash  surrender  value  of  each 
policy  lapsed  or  forfeited  as  provided  in  section  four  hundred 
and  eleven,  but  not  in  any  case  a  Kreater  amount  on  any  policy 
than  the  total  of  the  unpaid  premiums  with  interest  thereon  at 
the  rate  provided  for  in  the  policy  for  policy  loans. 

Sec.  413.  That  the  balance  in  favor  of  the  insurer  shall,  in 
each  case,  be  paid  to  it  by  the  United  States  upon  the  surrender 
by  the  insurer  of  the  bonds  delivered  to  it  from  time  to  time  by 
the  Secretary  of  the  Treasury  under  the  provisions  of  this 
Article. 

Sec.  414.  That  this  Article  shall  not  apply  to  any  policy  which 
IB  void  or  which  maj  at  the  option  of  the  insurer  be  voidable,  if  « 
the  insured  is  in  military  service,  either  in  this  country  or  abroad, 
nor  to  any  policy  which  as  a  result  of  being  in  military  service, 
either  in  this  country  or  abroad,  provides  for  the  payment  of  any 
sum  less  than  the  face  thereof  or  for  the  payment  of  an  addi- 
tional amount  as  premium. 

Sec.  415.  That  this  Article  shall  apply  only  to  insurance  com- 
panies or  associations  which  are  required  by  the  law  under  which 
they  are  organized  or  doing  business  to  maintain  a  reserve,  of, 
which  if  not  so  required,  have  made  or  shall  make  provision  for 
the  collection  from  all  those  insured  in  such  insurer  of  a  pre- 
mium to  cover  the  special  war  risk  of  those  insured  persons  who 
are  in  military  service. 

ARTICIiES  6, 

Tawes  and   Public   Lands. 

Sec.  500.  (1)  That  the  provisions  of  this  section  shall  apply 
when  any  taxes  or  assessments,  whether  general  or  special,  fall- 
ing due  during  the  period  of  military  service  in  respect  of  real 
property  owned  and  occupied  for  dwelling  or  business  purposes 
by  a  person  in  military  service  or  his  dependents  at  the  com- 
mencement of  his  period  of  military  service  and  still  so  occupied 
by  his  dependents  or  employees  are  not  paid. 

(2)  When  any  person  in  military  service,  or  any  person  in  his 
behajf,  shall  file  with  the  collector  of  taxes,  or  other  ofiScer  whose 
duty  it  is  to  enforce  the  collection  of  taxes  or  assessments,  an 
affidavit  showing  (a)  that  a  tax  or  assessment  has  been  assessed 
upon  property  which  is  the  subject  of  this  section,  (b)  that  such 
tax  or  assessment  is  unpaid,  and  (c)  that  by  reason  of  such  mili- 
tary service  the  ability  of  such  person  to  pay  such  tax  or  assess- 
ment is  materially  affected,  no  sale  of  such  property  shall  be 
made  to  enforce  the  collection  of  such  tax  or  assessment,  or  any 
proceeding  or  action  for  such  purpose  commenced,  except  upon 
leave  of  .court  granted  upon  an  application  made  therefor  by 
such  collector  or  other  officer.  The  court  thereupon  may  stay 
such  proceedings  or  such  sale,  as  provided  in  this  Act,  for  a 
period  extending  not  more  than  six  months  after  the  termination 
of  the  war. 

(3)  When  by  law  such  property  may  be  sold  or  forfeited  to 
enforce  the  collection  of  such  tax  or  assessment,  such  person  in 
military  service  shall  have  the  right  to  redeem  or  commence  an 
action  to  redeem  such  property,  at  any  time  not  later  than  six 
months  after  the  termination  of  such  service,  but  in  no  case 
later  than  six  months  after  the  termination  of  the  war;  but  this 
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shall  not  be  taken  to  shorten  any  period,  now  or  hereafter  pro- 
vided by  the  laws  of  any  State  or  Territory  for  such  redemptioiL 

(4)  Whenever  any  tax  or  assessment  shall  not  be  paid  when 
due,  such  tax  or  assessment  due  and  unpaid  shall  bear  interest 
until  paid  nt  the  rate  of  six  per  centum  per  annum,  and  no  other 
penalty  or  interest  shall  be  incurred  by  reason  of  such  nonpsjr- 
ment.  Any  lien  for  si^ch  unpaid  taxes  or  assessment  shall  abo 
include  such  interest  thereon. 

Sec.  501.  That  no  right  to  any  public  lands  initiated  or  acouired 
prior  to  entering  military  service  by  any  person  under  the  noIn^ 
stead  laws,  the  desert-land  laws,  the  mining-land  laws,  or  anjr 
other  laws  of  the  United  States,  shall  be  forfeited  or  prejudiced 
by  reason  of  his  absence  from  such  land,  or  of  his  failure  to 
perform  any  work  or  make  any  improvements  thereon,  or  to  do 
any  other  act  required  by  any  such  law  during  the  period  of  sach 
sorv'ice.     Nothing  in  this  section  contained  shall  be  construed  to 
deprive  a  person  in  military  service  or  his  heirs  or  devisees  of  anr 
benefits   to   which   he  or   they   may   be   entitled    under  the  Ac( 
entitled  "An  Act  for  the  relief  of  homestead  entrymen  or  settler? 
who  enter  the  military  or  naval  service  of  the  United  States  in 
time   of   war,"   approved   July   twenty-eighth,   nineteen   hundred 
and  seventeen;   the  Act  entitled  "An  Act  for  the  protection  of 
desert-land  entrymen  who  enter  the  military  or  naval  service  of 
the  United   States  in  time  of  war,"   approved   August  seventh, 
nineteen  hundred  and   seventeen;   the  Act  entitled   "An  Act  to 
provide  further  for  the  national  security  and  defense  by  stimulat 
ing  agriculture   and   facilitating  the  distribution   of   agricultural 
products,"  approved  August  tenth,  nineteen  hundred  and  seven- 
teen; the  joint  resolution  "  To  relieve  the  owners  of  mining  claims 
who  have  been  mustered  into  the  military  or  naval  service  of  the 
United  States  as  officers  or  enlisted  men  from  performing  assess- 
ment work  during  the  term  of  such  service,"  approved  Ju^r  seven- 
teenth,  nineteen   hundred  and   seventeen;   or  any   other  Act  or 
resolution  of  Congress:    Provided,   That  nothing  In  this  section 
contained  shall  be  construed  to  limit  or  affect  the  right  of  a  person 
in  the  military   service  to  take  any  action  during  his  term  of 
service  that  niaj^  be  authorized  by  law,  or  the  regulations  of  the 
Interior  Department  thereunder,   for  the  perfection,  defense,  or 
further  assertion  of  rights  initiated  prior  to  the  date  of  entering 
military  service,  and  it  shall  be  lawful  for  any  person  while  in 
military  service  to  make  any  affidavit  or  submit  any  proof  that 
may  be  required  by  law,  or  the  practice  of  the  General  Land 
Office  in  connection  with  the  entry,  perfection,  defense,  or  farther 
assertion  of  any  rights  initiated  prior  to  entering  military  service, 
before  the  officer  in  immediate  command  and  holding  a  <^™°^" 
sion  in  the  branch  of  the  service  in  which  the  party  is  engaged, 
which  affidavits  shall  be  as  binding  in  law  and  with  like  penalties 
as  if  taken  before  the  Register  of  the  United  States  Land  Office. 

ARTICIiES  6. 

Adminiatratwe  Remedies, 

Sec.  GOO.  That  where  in  any  proceeding  to  enforce  a  civil  right 
in  any  court  it  is  made  to  api)ear  to  the  satisfaction  of  the  conrt 
that  any  interest,  property,  or  contract  has  since  the  date  of  the 
approval  of  this  Act  been  transferred  or  acquired  with  intent  to 
delay  the  just  enforcement  of  such  right  by  taking  advantage  of 
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this  Act,  the  court  shall  enter  such  judgment  or  make  such  ordei 
as  might  lawfully  be  entered  or  made  the  provisions  of  this  Act 
to  the  contrary  notwithstanding. 

Sec.  601.  (1)  That  in  any  proceeding  under  this  Act  a  certifi- 
cate signed  by  The  Adjutant  General  of  the  Army  as  to  persons 
in  the  Army  or  in  any  branch  of  the  United  States  service  while 
serving  pursuant  to  law  with  the  Army,  signed  by  the  Chief  of 
the  Bureau  of  Navigation  of  the  Navy  Department  as  to  persons 
in  the  Navj'  or  in  any  other  branch  of  the  United  States  service 
while  serving  pursuant  to  law  with  the  Navy,  and  signed  by  the 
Major  General,  Commandant,  United  States  Marine  Corps,  as  to 
persons  in  the  Marine  Corps,  or  in  any  other  branch  of  the 
United  States  service  while  serving  pursuant  to  law  with  the 
Marine  Corps,  or  signed  by  an  officer  designated  by  any  of  them, 
respectively,  for  the  purpose,  shall  when  produced  be  prima  facie 
evidence  as  to  any  of  the  following  facts  stated  in  such  certificate: 

That  a  person  named  has  not  been,  or  is,  or  has  been  in  military 
service;  the  time  when  and  the  place  where  such  person  entered 
military  service,  his  residence  at  that  time,  and  the  rank,  branch, 
and  unit  of  such  service  that  he  entered,  the  dates  within  which 
he  was  in  military  service,  the  monthly  pay  received  by  such 
person  at  the  date  of  issuing  the  certificate,  the  time  when  and 
place  where  such  person  died  in  or  was  discharged  from  such 
service. 

It  shall  be  the  duty  of  the  foregoing  officers  to  furnish  such 
certificate  on  application,  and  any  such  certifiate  when  purporting 
to  be  signed  by  any  one  of  such  officers  or  by  any  person  purport- 
ing upon  the  face  of  the  certificate  to  have  been  so  authorized 
shall  be  prima  facie  evidence  of  its  contents  and  of  the  authority 
of  the  signer  to  issue  the  same. 

(2)  Where  a  person  in  military  service  has  been  reported  miss- 
ing he  shall  be  presumed  to  continue  in  the  service  until  accounted 
for,  and  no  period  herein  limited  which  begins  or  ends  with  t^e 
death  of  sucn  person  shall  begin  or  end  until  the  death  of  such 
person  is  in  fact  reported  to  or  found  by  the  Department  of 
War  or  Navy,  or  any  court  or  board  thereof,  or  until  such  death 
Is  found  by  a  court  of  competent  jurisdiction:  Provided,  That 
no  period  herein  limited  which  begins  or  ends  with  the  death  of 
such  person  shall  be  extended  hereby  beyond  a  period  of  six 
months  after  the  termination  of  the  war. 

Sec.  602.  That  any  interlocutory  order  made  by  any  court 
under  the  provisions  of  this  Act  may,  upon  the  court's  own 
motion  or  otherwise,  be  revoked,  modified,  or  extended  by  it  upon 
such  notice  to  the  parties  affected  as  it  may  require. 

Sec.  60^  That  this  Act  shall  remain  in  force  until  the  termina- 
tion of  \he  war,  and  for  six  months  thereafter:  Provided,  That 
wherever  under  any  section  or  provision  of  this  Act  a  proceeding, 
remedy,  privilege,  stay,  limitation,  accounting,  or  other  trans- 
action has  been  authorized  or  provided,  the  due  exercise  or  enjoy- 
ment of  which  may  extend  beyond  the  period  herein  fixed  for  the 
termination  of  this  Act,  such  section  or  provision  shall  be  deemed 
to  continue  in  full  force  and  effect  so  long  as  may  be  necessary 
to  the  exercise  or  enjoyment  of  the  proceeding,  remedy,  privilege, 
stay,  limitation,  accounting,  or  transaction  aforesaid. 

Sec.  604.  That  this  Act  may  be  cited  as  the  Soldiers*  and 
Sailors'  Civil  Relief  Act. 

Approved  March  8,  1918. 
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848:   81-807:   08-676:  108-1»: 

110-661:      112-410;     114*«i0; 

11O-408,    662;    121-160;   185- 


NOTDB. 


248;    198-147:    140.829:    141- 

85;  145-540;  149-187;  lsa-832; 

161-178;      162-436;      168-4S1; 

166-139,    265,    309,     328,    444; 

166-322.    458;    168-600;    168- 

148:    162-^66,    816;    i81-93, 

891;    187-93,    321;    188-185; 

197-48.    893;    198-1^;    199- 

255;     200-804;     204-9,     289; 

lM>7-480;    218-336:    216-136; 

221-367;    222-9;    228-73. 
App.    DlT.    80-154;    98-606;    96- 
106;  100-228;  111-288;  126- 

76;   148-949. 
Misc.  12-407.  „     ^ 

N.     Y.    Sapp.    80-552;    88-604; 

107-455;  108-648. 
N.    Y.    Ann.    Cas.    5-190;   7-127; 

8-266. 
Bvbd.  1. 

N.    Y.    84-356;    46-687;    46-588; 

47-40,  507;  60-683;  66-250,  868; 

67-666;    68-876:    78-382;    74- 

61 ;  77-514 ;    78-218 ;  8O-402  ; 

81-85,   806;  82-609;   84-272; 

86-628;  86-162;  87-527:  90- 

402;     98-162.     650;     94-248; 

104-200,    641,    633;     106-58; 

107-579;    109-649:    124-116; 

128-97  ;      180-606 ;      189-64  ; 

141-873;    148-675;    146-548; 

16O-120,  895;   161-«557  ;   162- 

526;    168-46f;    166-102,    255, 

809,    441;    166-648;    167-31; 

16^129;    169-148;    160-814, 

458,   570;   161-120;   162-816; 

168-88;     166-264;     166-286; 

167-388,   500;    168-264,    460; 

169-466 ;      170-185 ;      220-191, 
.      303. 
Hun,  22-689. 
App.     Diy.     69-189;     185-688; 

169-203;  178-131. 
N.   Y.   Supp.   168-15a 
Abb.  N.  C.  27-18. 
N.  Y.  Ann.  Cas.  4-28& 
S«bd.  2. 

N.  Y.  119-164;  121-68;  126-721; 

128-96;       187-439;       168-449; 

166-100.  617;  166-169.  816,  451; 

160-1.   330;   161-115;   164-114; 

167-500  ;     169-836 ;     180-88 ; 

212-97. 
App.   Diy.  09-625 ;  169-204. 
N.  Y.   Supp.  91-158;   168-168. 
Bt.  RepT.  89-974. 
191. 

N.   Y.   77-482;  98-669;    108-166; 

107-645;    117-77;     126-703; 

184-822;    140-S29 ;    141-878; 

157-367  ;     158-87  :     159-365  ; 

160-889:     168-83;     169-427; 

181-891;    182-^5;    183-273; 

184-167:    187-93.    821;    188- 

185;  207-480;  216-136. 
•  Hun,  80-177.. 
App.    DtT.    11-524;    14-19;    94- 

618 ;  126-76. 


Ap|. 


MlBC.  16-868:  41-89. 

N.  Y.  Supp.  107-466. 

N.  Y.  Ann.  Caa.  8*266. 
8«bd.  1. 

N.  Y.  101-18;  124-114:  126-341; 
149-186;    157-31;    912-90. 

Hun.  84-680. 

N.  Y.  Ann.  Caa.  7-80.  127;  8-251. 
Svbd.  2. 

N.  Y.  100-102;  150-222,  278; 
151-51,  171.  551;  162-212;  166- 
617;  157-866;  158-161,  258; 
160-370;  162-315;  164-567: 
180-88 :  194-319 ;  201-217 ; 
21.1-499;  217-608:  222-409; 
228-42. 

.    DIv.    28-441:    54-165;    92- 
13 ;  124-879 ;  187-670 ;  168- 
927;    178-130. 

Misc.  88-188;  69-311. 

N.  Y.  Supp.  66-411 :  67-216 ; 
122-476;   125-686. 

N.  Y.  Ann.  Cas.  5-189;  7-29,  229; 
8-247. 
8«bd.  8. 

N.  Y.  81-128;  89-867;  92-631; 
100-102;  108-518;  110-628, 
662;  111-580;  114-145,  209: 
128-650;  154-199,  217;  167- 
166;  169-245;  161-120;  162- 
316;  169-427. 

App.  DlT.  95-350;  160-270. 

St.  RepT.  6-721. 

Civ.  Proc.  15-400. 
Siibd.  4»    ' 

N.  Y.  150-219;  152-417;  158- 
223;  155-322;  160-89:  161-59. 
90:  162-316;  166-168;  169- 
372;  171-639;  188-378;  218- 
606;   220-397:  222-10. 

App.   DlT.    77-518;    167-032. 

N.  Y.  Ann.  Cas.  7-281,  n. 
192. 

N.  Y.  174-265. 
194. 

N.  Y.  80-402;  lSl-187;  188- 
029 ;   182-285. 

Hun,  22-528. 

App.  DiT.  66-819;  90-408;  96- 
69;  100-228:  114-104;  124- 
259;  188-296;  149-806;  168- 
164. 

Misc.  84-268. 

N.  Y.  Supp.  72-765;  86-175;  87- 

•    793;  134-267;  148-489. 

217. 

N.  Y.  79-48 ;  158-487 ;  2OO-202. 

App.   Wt.   117-822;  187-793. 

Hun,  61-505;  70-478;  88-593. 

Misc.  SO-345. 

N.  Y.  Supp.  84-891;  122-664; 
124-133 

Abb.  N.  C!  29-261:  81-466,  n. 

N.   Y.   Ann.   Cas.  6-858. 
220. 

N.  Y.   126-495;  197-437. 

App;  DtT.  97-668;  150-782. 


i 
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NOTBS. 


MlBC  08-14. 

N.    Y.    Supp.  00-409. 

N.  Y.  Add.  Cas.  7-229. 


App.  Dlv.  50-477. 
Misc.  88-ie. 
331* 

App.   Dlv.  69-686;  84-632;  112- 

»l)l;     119-014;     12M-164,     928 
181-927;    132-944;    137-930 
148-918;    148-900;    151-049 
156-924;    168-937;    166-968 
167-965;      168-960;      169-000. 
171-219 ;    172-688 ;    176-370, 
892,    900;    177-929.    941,    947. 
282. 

N.  Y.  147-78;  140-198;  151-2ia 

App.  EHv.  57-546;  117-156;  122- 
149 

Ml8C.'28-16L 

N.   Y;   Supp.    102-874;   106-747. 
284. 

N.   Y.  Sapp.   181-788. 

App.    Diy.    147-83. 
285. 

N.  Y.  55-160;  78-62;  74-448;  84- 
1;  140-194. 

Misc.  61-581. 
280. 

App.  DlT.  00-80. 

N.    Y.   Supp.   00-711. 
241. 

N.  Y.  121-679. 

Hun,  46-408. 

App.    Div.  8-107;  68-664. 

Misc.  0-577:  65lll8. 

N.    Y.   Supp.    r4-241;   110-82S. 

Civ.  Proc.  10-91;  21-16. 
251. 

N.*   Y.    Supp.   164-80. 
268. 

N.    Y.    187-486:    214-145. 

App.  DiT.  105-288;  158-648. 

Misc.    15-499;    86-59;    74-558. 

App.  DlT.   154-147. 
B«bd.  5. 

N.   Y.   Supp.  72-628;  188-9. 
264. 

N.  Y.  186-82  :  182-47 ;  204-409  ; 
221-418.  701;  228-43.  156. 
215. 

App.  Div.  45-158 ;  70-284 :  105* 
233;  116-526;  119-750;  124- 
82;  148-878;  157-18;  168- 
261 :  169-441  ;  176-680;  178- 
292;   180-30,    839. 

Misc.  62-50:  64-575;  66-148: 
66-445;  68-619.  639;  78-500, 
502  *  77-548 

N.  Y.'  Supp.  61-149;  OS-1016 ; 
104-527;  108-364 ;  11O-1089; 
121-96:  124-818;  125-490; 
126-208;  181-22.  62;  187- 
231  :  148-479  :  164-1O03  :  166- 
3;  167-467;  168-345. 
265. 

N.  T.   102-416;  214-148. 


Appt  piT^  184-670. 


64-619. 
266. 

MiK.  60-240. 


N.   Y.   167-42L 
IS. 

App.    DlT.    184-570;    188-173. 


App.    DlT.     106-285;    126-^20; 

lBA.e45;  180-28. 
N.  y.  Supp.  110-406;  124-818: 

148-1086;    167-467;   223-155, 

168. 
Misc.   67-66. 
271. 
App.  DlT. 


Misc.   65-118. 


App.  DlT.  46-677. 
274. 

N.  Y.  228-155. 

App.  DlT.  128-751;  178-294. 

Misc.   28-627;   74-123,    126. 

N.    Y.    Supp.    07-516;    118-238; 
181-221. 
276. 

App.  DlT.  61-251;  112-874. 

N.  Y.  Supp.  70-451. 
276. 

N.    Y.    214-148. 
270. 

Misc.  68-86.  876;  70-6ia 
280. 

N.'  Y.  Supp.   87«>786. 
281. 

Misc.     62-69;     06-476;    67-64; 

74-568. 
N.  Y.  Supp.  115-1071;  124-618; 

188-9. 


N.   Y.  228-166. 

N.    Y.   Supp.   87-TB& 


N.  Y.   Supp.  08-88. 

MlM.  88-164. 
201. 

N.  Y.  Supp.  87-962. 
808. 

Misc.   00-R71. 
808. 

MlBC  00-671< 
816. 

N.  T.  87-197 ;  907-297.         ^ 
App.      Div.      60-254;     168-406; 

126-818;    154-148;    167-424; 

161-846;  166-84. 
Misc.     11-687;     12-653;    13-48S; 

16-442;     16-340:    lO-lOl.   :^l 

20-227;  88-737;  66-619.  622; 

80—126 
N.  Y.  Supp.  68-809:  74-620:  89- 

288;    01-766;    101-295:   106- 

916:    122-211.   214:   147-1}6; 

162-882. 
ClT.  Ppoc.  5-197. 


^ 


NOTB& 


Abb.  N.  C.  10-188:  SO-293;  25- 

844 
N.   Y.*  Ann.  Cat.  4-201. 
Sv1»d.  1. 

App.   Div.   107-365;   179-021. 
Misc.  2-100;  4-698:   18-370;   1»- 

101;    28-113;    S4-122. 
N.  T.  Supp.  104-610;  lia-628. 
St.    Bep'r.    15-406;    17-866;    48- 

708. 
CIr.  Proc.  8-62. 
Abb.  N.  C.  26-404:  28-428. 
How.  Pr.  N.  8.  2-21. 
Svba.  2. 

N.   Y.   152-584. 

Misc.  29-285 ;  52-463. 

N.    Y.    8app.   «0-468;   102-497; 

140-429. 
816. 

N    Y    207-297 

App.  'dIt.  69-264 ;  154-142,  148, 

154;   161-846;   165-34. 
Mlsc.v   16-340:    19-506:    28-118; 

36-865;    54-123:    89-126. 
N.     Y.     Supp.     44-314:    74-620, 

927;  188-088:  147-116;  152- 

882 
St.  Rip'r.  17-854. 
Abb.   N.   C.   19-189;  SO-244. 
N.  Y.  Ann.  Cai.  4-200. 
8«bd.  1. 


App.   Dlv.   127-340. 
Misc.  ~'    ' 


18-106:  52-468. 

St.    Rep'r.    18-920;   46-570;    49- 
758. 

Civ.  Proc.  8-664. 
817. 

Misc.  16-340:  28-118:  40-241. 

N.  Y.  Sopp.  82-888. 
818. 

Misc.  28-128. 

N.  Y.  Supp.  97-1008. 
819. 

Hun.  84-241. 

App.   Div.   .38-31:   172-000. 

Misc.  80-402. 

N.    Y.    Supp.   97-1008;   166-878. 
819a. 

App.      Dlv.      157-424:      165-33: 
172-900 

N.  Y.  Snpp.  142-267;  143-720; 
150-4;   156-878;  165-58. 
821. 

Misc.  12-64. 

N.  Y.  Super.  68-178. 


Mlac.  45-574. 


Hun,  81-668. 

Misc.    16-552;   80-207;   52-521; 

60-360. 
N.   Y.    Supp.   97-lOOR:    102-561: 

118-688:   188-1088. 
824. 
Misc.   45-574. 
N.  Y.  Snpp.  106-1032. 


N.  Y.  Ann.  Cas.  4-48. 


App.  DiT. 

88a 

Misc.  27-404. 
881. 

N.   Y.  138-210. 

App.   DlY.  7-688. 
886. 

N.  Y.  87-409. 

App.  DiT.  154-182. 

Hun,  81-215. 
886. 

Misc.  22-240. 
838. 

N.  Y.  172-610. 

Hun.  28-647. 

App.  DlT.  16-186 ;  134-84 ;  157- 

Misc.  29-288;  86-815. 
Subd.  1. 

App.   Dlv.  75-270. 

N.  Y.  Supp.  78-168. 
Subd.  4. 

Misc.  48-606. 

N.  Y.  Supp.  95-666. 


I 


N.  Y.  174-286. 
App.  DlT.  154-182. 
N.  Y.  Supp.  60-467 ;  101-286. 
840. 

N.    Y.    148-416;    157-801;    176- 

180;  176-L 
Hun.  24-550:  65-480. 
App.   DiT.  80-28:   57-6;  60-460; 

86-333;       121-020:      125-753; 

127-426  ;  136-181 ;  169-802. 
Misc.    44-83;    64-120;    65-367; 

78-444;   102-368. 
N.     Y.     Supp.    18-342;    81-462; 

111-645;   120-481,  618;   138- 

482;  147-545;  158-675;  169- 

870. 
St.  Rep*r.  45-868. 
Sabd.  1. 
N.  Y.  122-80 
Hun/  28-486;*  30-2^:  46-76;  66- 

280;  64-550:  69-552. 
App.   Div.   20-4;  179-286. 
N.  Y.   Supp.  166-280. 
St.    Rep'r.    28-446;    80-221;    46- 

514. 
Civ.  Proc.  16-170. 
Sttbd.  2. 

Misc.  33-680. 
Subd.  3. 
N.   Y.  89-612:   111-544. 
Hun,  38-633;  41-596;  76-544. 
App.    DIr.    16-618:    44-604:    66- 

443;    81-886;    127-426;    141- 

30;    165-912;    156-50:    162- 

287;    169-465. 
Misc.   6-96:   68-424. 
N.     Y.     Snpp.     «1-112-     7.3-411; 

119-847:    125-44.    758:    139- 

451:    147-5R6;    155-167. 
St.   Rep'r.   17-444. 


fm.1 
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N.    Y.    51-378;    S7-286:    818-90. 
Han,  37-308;  88-286. 
App.  Div.  8-400;  16-499;  33-116 
N.  Y.  Supp.  31-942;  44-903. 
841. 

Hun.  34-602. 

App.  DlT.  ao-167 ;  86-688 ;  121- 
920 ;  126-763 ;  127-426 ;  159- 
802;    162-754. 
MlBC.   16-5;  25-191;  28-678;  31- 

453;  41-170. 
N.     Y.     Supp.     54-196;    64-483; 

111-646;  144-402. 
Cly.  Proc.  6-34& 


^360. 

N.   Y.   86-64;  134-141. 
Hun,  27-264;  42-876. 
App.     DiT.    4-318;    12-108;    38- 
170;    88-195;    118-58;    141- 
861;  155-489. 
MUc.   13-537;  57-449;  T4M32. 
N.     Y.    Supp.    56-704;    87-563; 
108-929;    118-713;    126-781; 
148-289. 
366L 

Idle.  16-488;  24-187;  T8-832. 
367. 

N.  Y.  86-64. 


N.  Y.  137-517. 

App.  DiT.  10-848;  86-26;  167- 
491.  492. 

N.  Y.  Supp.  88-508;  142-689. 
844» 

Misc.  12-406. 
347. 

App.  Div.  86-638;   162-754. 

Misc.   25-189:   33-589. 

N.  Y.   Supp.  146-965. 


N.   Y.    176-1. 

Hun.  24-548;  40-66;  64-662;  87- 
537. 

App.  Div.  16-618:  38-176;  43- 
851 ;  177-86:  l*n>-286. 

Misc.  23-239;  73-76,  444. 

N.  Y.  Supp.  44-1057:  51-889;  55- 
882;  60-178;  128-481;  183- 
482;  163-984;  166-280. 

St.   Rep'r.   11-79;  15-539. 
348. 

App.  Div.  28-488. 

Abb.  N.  C.  7-148. 
362. 

N.  Y.   Supp.  96-881. 

Civ.  Proc.  18-372. 
353. 

App.  Div.  17-598. 
354. 

App.   Div.  83-166. 

N.  Y.  Supp.  82-614. 

N.  Y.  Super.  45-68. 
355. 

App.  Div.  67-548. 
,    N.   Y.  Supp.  67-1035. 

N.    Y.    76-108;    86-575;    178-228. 

App.  Div.  43-222:  82-575;  114- 
62;  155-682,  687. 

N.  Y.  Supp.  <M>-17;  81-579;  115- 
1071;  140-643.  787. 
Svbd.  1. 

Him,  37-548. 

App.  Div.  155-682. 

N.    Y.    Supp.    133-482. 

Civ.  Proc.  14-425. 

Abb.   N.  C.   16-408. 

N.   Y.   204-485. 
364. 

N.  Y.  Sapp.  140-787.  I 

886 


N.    Y.    86-64;    138-86;    167-679: 

162-220. 
Hun.  27-164;  42-876;  66-328;  86- 


App.  Div.  12-U5;  17-255;  IS- 
IS; 38-170;  88-106;  41-10;  43- 
223;  57-187;  110-906;  127- 
272;  137-836:  140-295. 

Misc.  22-470;  60-435;  61-487; 
64-688. 

N.  Y.  Supp.  48-468;  60-791:  68- 
270 ;  100.547 ;  122-581 ; 
132-1092. 


N.    Y.   71-250:   86-681;   187-581; 

162-219;   1^7-106. 
Hun,    61-227;   68-60;   66-82a 
App.   Div.   1-254;   12-113;  21-14; 

42-362;    67-187;    62-379;    80- 

400;    80-459;    83-25,    196;   84- 

194;    115-94;    122-863;   127- 

272;  188-587:  148-888;  207- 

492. 
Misc. '  13-537 ;  18-290;  58-135; 

65-149;  61-487. 
N.  Y.  Supp.  47-280:  68-289:  70- 

737 ;  81-111 ;  86-896 ;  87-1011 ; 

107-835:    111-569;    118-954; 

126-602 ;  126-620. 
870. 
N.  Y.  64-377,  631;  61-52;  71-380; 

74-240;  84-235;  101-669;  116* 

87;    188-442;    187-106;    218- 

872 
Hun,  7-622;  67-482;  70-461;  86- 

609. 
App.  Div.  1-416:  21-141;  88-133: 

42-352:    43-222:     62-384:    88- 

187;     80-463,     698;    W5-176; 

122-863;    132-128;    138-687; 

143-098;  166-288. 
Misc.  55-149:  61-487. 
N.  Y.  Supp.  47-281 :  56-617  :T0- 

740;    87-563;    101-952:   107- 

835;  113-954;  116-632;  128- 

529;  132-523. 
St.   Rep*r.  32-814;  33-6;  68-718 
N.  Y.  Super.  48-171. 
N.  Y.  Ann.  Cas.  9-844. 


NOTB8. 


N.    T.    108-687:    188-188:    148- 

527. 
Abb.   N.   C.  26-291. 
Siibd.  9. 

N.  T.  84-215:  108-687. 
App.   DiT.  80-490. 
Siibd.  8. 

N.  Y.  82-308:  140-849:  148-627. 
App.    DlT.    90-471;    ie8-12& 
St.  Rep'r.  47-860. 
Abb.  N.  C.  25-291. 


N.  Y.  72-94:  116-84;  207-248. 

492 
Hun,  80-288. 
App.    DlT.    12-115:    41-10:    42- 

«S2:     70-897;    80-468;    ^8-20; 

118-669;    127-272;    180-658; 

142-791;  148-168. 
IftM.   60^488;   58-136;  81-487; 

70-332:  97-454. 
N.   Y.  Sapp.  60-791:  59-70:  80- 

896;  1O0U547;  118-954;  182- 

628,  1092:  157-196:  161-871; 

107-19. 


N.   Y.   74-240:   116-87;   144-657. 
Hun,  8-268;  70-461;  80-288. 
App.    DlY.    12-100,    115:    41-10; 

42-352;  48-222;  64-42:  70-397: 

90-468 ;       98-26 ;       122-866 ; 
.    189-658;    148-163;    155-684; 

165-744:  173-766:  167-10. 
IflM.      50-438;      61-487;      70- 

8S2*  97-454 
N.   Y.'  Supp.  .29-321:  58-65:  59- 

70;    60-12:     86-896;    87-563; 

100-547;    118-954;    182-623, 

1002:   150-215:   159-268:   161- 

371. 
8t.  Rep*r.  4-894;  14-184;  86-191: 

52-879;  58-718. 
Cly.  Proe.  29-269. 
N.  Y.  Super.  56-694. 
8«bd.l. 
N.  Y.  74-215;  161-648. 
Misc.  8-597. 
St.  Rep'r.  17-267. 
Snbd.  2. 
App.    Dlv.  178-767. 
N.  Y.  Sapp.  167-19. 
878. 

N.   Y.  94-309;  115-670. 

Hnn.  42-225,  876. 

App.    DlY.    4-815:    85-186:    89- 

106;  80^98;  142-498;  155- 

684. 
Misc.  22-470:  28-530;  102-601. 
876. 
N.    Y.    05-617;    185-359;    215- 

16. 
Han.  22-228:  25-287:  26-173. 
App.  IMv.  68-188 ;  08-195 :  115- 

691;   124-298.   64.'> ;    126-210; 

180-220:   188-687. 
MlK.    11-885:   47-450:   49-488; 

68-188;  57-186. 


N.  Y.  Sapp.  74<.284 ;  87-568 ;  95- 

962;   IOO-647;    101-887;   102- 

454;   108-852;   109-88;    114- 

636. 
N.  Y.  Ann.  Cas.  6-159. 
876* 
N.    Y.    107-104;    121-626;    126- 

680;  144-498;  220-483: 
Hun,  61-423;  70-43. 
App.   Dlv.  17-597:  28-92;  39-98; 

52-112.  116;  60-116;  89-608; 

107-188;    117-287;    148-149; 

160-463  ;     168-42 ;     1 76-373 ; 

179-74,  164. 
Misc.  89-484;   45-484;   64-804; 

69-487;    89-627. 
N.  Y.  Supp.  45-305:  60-020;  69- 

1002;    80-219J    w-610;    94- 

776 ;        164-374  ;        128-602 ; 

127-623 :     148-526 ;      162-456 : 

16O-209 ;      161-965 ;     166-88, 

no. 

St.  Rep'r.  6-521. 
Civ.  Proc.  14-297. 
877. 

N.'  Y.  116-668. 
Mlic.  69-489. 
Civ.  Proc.  14-297. 
878. 

N.  Y.  86-680. 
Hun,  26-178;  45-18L 
App.  Dlv.  60-416 ;  117-287. 
N.  Y.  Supp.  69-1002. 
Civ.  Proc.  14-297. 
879. 
N.    Y.    198-423;    197-44;   218- 

425. 
Hun,  60-344;  81-262. 
App.  Dlv.  1-414;  8-96;  68-196; 

114-64;  119-57. 
Misc.  12-588;  14-479;  48-344. 
N.  Y.  Supp.  30-792;  84-489;  74p 

212;     94-20;     101-387;     108- 

963. 
St.  Rep'r.  59-516. 
880. 
N.   Y.  110-351;  184-141;  142* 

584;  188-408;  212-207. 
Hun.  45-30;  64-896:  85-48;  91- 

552. 
App.    Dfv.    56-598:    98-490:   94- 

25;  98-380;  106-17 ;  111-18; 

128-244;    182-453;    142-791; 

154-186;     162-351:     17O-201. 
Misc.  7-446;  9-284;  89-710;  90- 

612. 
N.   Y.    Supp.   87-842,   951;   107- 

1047;  158-1097. 
St.  Rep'r.  2-197. 
Civ.  Proc.  19-157. 
N.  Y.  Ann.  Cas.  1-200. 
881. 

N.  Y.  127-68;  128-296;  172-619: 

174-206. 
Hun,  7S-307. 
App.    DIr.    14-122:    86-474:    41- 

189;    82-676;    100-473;    118- 
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310:    128-244:    156-912:    172- 

603 
Misc.* 42-605;  40-470;  57-449. 
N.   Y.    Supp.    »8-710,    853:    107- 

1041:   144-476:    147-825:   158- 

658. 
Civ.  Proc.  1»-177. 
Abb.  N.  C.  29-149. 
882. 
N.  Y.  107-111:  115-85;  184-141; 

140-156;    152-529;    188-397; 

l»4-440-  200-186;   220-483. 
Hnn,  42-329;  44-397;  60-58;  60- 

219;  73-430:  85-48. 
App.    Dlv.    17-184;    48-396;    5«l- 

593:   59-150:  82-60;   74-7;  88- 

170 ;    98-490 ;    10O-478  :    106. 

17:    119-261.    7«0;    12i5-418; 

132-453  ;     188-354  :    148-149  ; 

158-720 :      iei-855 ;      162-27 

857.    936;    166-315;    168-628; 

170-201  ;     172-305 ;     176-195. 

314.   663;  177-607,  651;  178- 

230,  566.  040. 
Misc.    6-37;    9-718;    11-384:    15- 

558:    17-189;    21-578:    28-607; 

27-189:    80-281:    81-975;    89- 

484;  40-67.  605:  41-35;  48- 

71;  68-540;  72-22)6:  101-624. 
N.    Y.   Siipp.   2-214:   80-283:   50- 

920;    55-426;    68-196:    69-170; 

70-692:    76-854;    80-219:    82- 

523:     87-842.     931;     94-775; 

107-584;      109-787:      116-904; 

117-177;    126-848;    147-825; 

140-664;      158-^46:      160-636. 
St.  Rep'r.  9-718:  17-189:  28-607; 

28-189;    80-281;    81-975;    60- 

616. 
Civ.  Proc.  18-866. 
Abb.  N.  r.  20-428;  22-461,  482. 
Daly.  10-318. 
T>em.  5-388. 
Bubcl.  1. 
N.    Y.    45-306;    47-519:    54-416; 

78-559:  89-334:  92-40;  96-284; 

113-246;      116-854:      118-150; 

119-220;      122-266;      128-298; 

141-216:  152-529. 
Hun.   2-94;   11-148:  20-457:   81- 

129:   39-856;   50-63;   58-614. 
Ar.p.  Dlv.  4-463:  7-464;  80-214. 
Mfac.  9-2.34  ;  63-541  :   101-518. 
N.   Y.   Supp.    153-1097;   156-14; 

168-361. 
St.    RepT.    17-.n90:    19-702;    31- 

481:   34-443:   87-579. 
Civ.  Proc.  18-274:  19-1.^9. 
Abb.  N.  C.  28-479;  200-259. 
Bvbd.  2. 

N.  Y.  48-627:  148-7. 
Hun,  81-620:  60-219. 
Apo.     Dlv.      112-37:     117-797; 

138-351,  856;   141-908;   160- 

580. 
Misc.     9-284;     39-482;     57-360;  i 

89-710.  I 


N.  Y.  Supp.  80-222;  1091-1062; 

145-704. 
St.  Rep*r.  88-852. 
Bvbd.  8. 
N.    Y.   52-644;  57-851;   10»-31S; 

112-500;      118-150:      UBS-554: 

148—7 
Hon.  28^254;  84-510;  87-277;  48- 

173;  50-18. 
App.    DlT.    5-586:    62-60;    96- 

^1 ;  188-851.  856 ;  14»^7a 
MlBc,   7-2;  63-641;  70-136. 
N.  Y.  Supp.  89-258;  128-190. 
Civ.  Ptog.  88-288. 
N.  Y.  Super.  58-847. 
Bvbd.  4. 
App.  Dlv.  119-147. 
Misc.  84-661. 
8«bd.  O. 
N.    Y.    78-659;    87-160:    lOT-TI 

308;    108-1S6:    116-851;    118- 

161;   142-537;   147-414;  198- 

209;   208-948:   216-206. 
Han.    83-584;    86-104,    S2:    41- 

600;    68-138;    68-379;    70-513: 

88-549. 
App.   Div.  5-586;  40-19;  66-SOO; 

1»9-158:  74-7;  80-496:  89-163: 

98-881,     836;     96-322;    IIB- 

714;  189-900;  142-876:  144- 

811 :  148-578  ;  166-266 ;  168- 

969;    162-26:    164-652;    169- 

406  ;  178-707  ;  17H-640. 
Misc.  9-105  :  23-424  ;  40-59 :  56- 

372:   79-S50:  96-257.  _ 

N.  Y.  Supp.  ^1-139:  88-L'S.  ©T: 

85-778;      128-539;     129-892: 

132-560;    185-588;    189-778; 

141-409;    146-1019:    150-66: 

165-572:  169-774. 
St.    Kep'r.    17-196;    19-460:   28- 

165:    86-594:    44-155;   62-413: 

58-619;    166-810. 
Abb.  N.  C.  17-420. 
Bvbd.  7. 
N.  y.  112-624. 
Hun,  42-629:  47-52;  56-276:  57- 

567:  65-382.  ^^ 

App.    Dlv.    28-93;   62-60;  lOT- 

132;  150-468.  ^ 

Misc.    22-491:    27-211;    80-62S; 

89-627;   90-612.  ^  ,„ 

N.     Y.     Supp.     8-229;    27-488; 

152-456. 
St  Rep'r.  38-344:  47-780. 
Civ.   Proc.   7-241;  18-357. 
388. 
N.   Y.    188-397;   196-264;  »••" 

186;  212-207.  ^ 

Hun.   34-510:  49-868:  68-858^ 
App.   Dlv.  58-554  :  94-25 :  J»- 

.^91:   139-451:  142-792:  1«" 

669;  158-825. 
Misc.  101-624.  ^^  ^,. 

N.    Y.    Supp.    87-951;   105-825. 

188-894. 
at.  Rep'r.  84-619. 
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Connoly,  2<^822. 

N.  Y.  Ado.  Cas.  6-161. 

Siftbd.1. 

Misc.  7-630. 
Svbd.8. 

N.    Y.   79-404;   SO-eiO;   1S6-657; 

168-246. 
App,   DlT.    40-19;   71-472;    112- 

fl\   120-516. 
Mlic.  16-401^84-626. 
N.  Y.  8app.  75-754. 
8iKbd.4. 

N.  Y.  105-507. 
App.  DlT.  158-825. 
Hun.  47-28. 

N.  Y.   Sapp.  181-314;  143-022. 
8«b4.6. 

N.    Y.   92-584:   93-622:    109-311; 

112-560:  lli8-227;  186-87. 
Hun,  62-384:  54-71;  91-552. 
App.    Dlv.    16-828:    24-418;    95- 

357;  119-588;  132-346;  134- 

384;    189-184.   450. 
MlBC    7-2;    70-136. 
N.  Y.   Sapp.  119-08. 
St.  Rep'r.  81-478. 
Civ.  Proc.  14-240. 
N.  Y.  Add.  Cas.  4-185. 


N.  Y.  157-70. 

Hnn.  24-82. 

App.    Diy.   55-578;   59-319;    62- 

jfe;    167-187.    189. 
Misc.  41-485;  96-<i87. 
N.  Y.  Snpp.  67-428:  69-245;  70- 

857;    161-094. 
CoDDoly.  2-610. 
Bvbd.  1. 
N.   Y.  85-888;  109-816. 
App.  DlT.  59-802. 
Mlac.  28-299. 
St.  RepT.  31-472. 
ClT.  Proc.  28-807. 


Hnn,  49-868. 

App.    DlT.  46-868;  75-83;   146- 

569 ;  158-162. 
Misc.   27-23. 
N.  Y.  Sapp.  57-910;  61-516;  77- 

1078. 
Chr.  Proc.  29-67. 
Svbd.  1. 
N.  Y.  48-514. 

Misc.  27-24,  684 ;  62-630. 
Snpp.   115-728. 
St.  Rep'r.  38-578. 
ClT.  Proc.  15-269;  29-67. 


CiT.  Proc.  7-282. 
Dem.  2-680. 


N.   Y.    140-150;  188-408. 

Hrn.  87-86. 

App.  Dlv.  5-588:  29-206:  49-194: 

68-485  ;      70-127  ;      147-217  ; 

161-863. 
Misc.   22-431;  24-729;  67-425. 
N.  Y.  Supp.  58-797;  0O-8fi9:  63- 

55:  66-1059:  75-72:   88-920; 

110-1045  ;  128-119  ;  181-1041. 


N.  Y.  125-200;  128-132:  188- 
517;  134-142;  142-1;  162-535; 
172-519;  183-307,  408;  lOO- 
59;  194-76;  200-260;  215-15; 
217-530. 

Hun,  68-41,  842;  73-432;  75-380; 
83-550. 

App.  DlT.  1-125;  6-76:  43-19; 
74-7;  82-576;  93-108,  335; 
106-334;  117-289;  lio-147, 
508;  130-221;  138-80;  156- 
437  ;  156-251  ;  158-708  ;  164- 
288;  166-816.  537:  167-897; 
168-490,  523;  176-592.  663, 
668;  177-340.  349,  531. 

Misc.  17-427;  24-156;  25-281, 
569 ;  39-384  ;  41-35,  478  ;  46- 
320:  5l>-330;  57-449;  63-540; 
64-650 ;  68-176  ;  73-392  ;  80- 
277  ;  96-483  ;  102-39. 

N.  Y.  Supp.  53-300:  50-521;  76- 
854:  79-846;  85-1064;  86- 
1009  ;  102-317  ;  104-151 ;  109- 
929;  114-356;  117-177:  118- 
1005  ;  122-620  :  128-629 : 
129-892 ;  181-89 ;  187-54 
141-61.  400:  148-654.  064; 
160-610:  163-214;  164-626; 
168-463. 

St.  Rep'r.  16-46. 

CiT.  Proc.  21-102. 

Abb.  N.  C.  20-428:  81-418. 
889. 

N.  Y.  125-821. 

App.  Diy.  142-792;  164-186. 

Misc.  31-.544  :  102-39. 

N,  Y.  Sapp.  168-463. 
890. 

N.   Y.  94-217. 

Hun.  65-20. 

App.  DiT.  17-518;  56-97;  102- 
16:  109-528;  148-143;  154- 
137. 

Misc.   6-86;   83-663;   93-226. 

N.  Y.  Supp.  45-707:  6S-206:  «2- 
1012;  98-711;  96-838;  139- 
129. 

St.  RepT.  8-576. 
390«. 

N.  Y.  2O8-40I;  217-246.  258; 
220-357. 

App.  DlT.  102-16;  112-290; 
148-148;  145-257.  258;  150- 
5ft;  177-651. 

Misc.  41-522;  98-226. 

N.     Y.     Supp.    86-32;    92-1008; 
127-411;      130-27;      133-070; 
165-220. 
301. 

App.    DiT.    142-792. 

Hun.  8-455. 

N.    Y.    Supp.    98-711. 

Week.   Dljr.   12-233. 
392. 

N.  Y.  61-497 ;  168-408. 
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Hun,  «4.56:  70-24;  88-118. 
App.  DiT.  9-846;  21-522. 
N.  T.  Supp.  18-671;  84-1068. 
Lane.  0-290. 
804. 
N.  Y.  99-185;  159-118;  ie2-191; 
164-224. 

r>.  Dly.  18-698*;  88-872 ;  188- 
7;  146-266. 
Misc.  88-606;  55-509. 
N.  T.   Supp.  78-80;   148-448. 
895. 
N.   T.   54-417:   78-189;   86-75; 

91-708 ;      98-217  ;      107-846  ; 

118-248;  178-497. 
Hun.  10-9  ;  13-386 ;  14-557 ;  88. 

895;  3P-94;  87-504:  61-87;  63- 

147:  69-424:  71-325. 
App.  DlT.  4-264 ;  14-267 ;  42-861. 

029:     52-68:     58-496;     95-604; 

98-498;      11-472:      106-896. 

486;     151-881:     152-78.     81; 

160-319;  178-736;  179-74. 
Misc.  7-266;  19-217:  22-433;  2S- 

673  :  29-168  ;  83-376  ;  58-468  ; 

55-600. 
N.  T.  Supp.  59-146.  853:  64-861; 

67-466:    69-518;   88-1062;    90- 

769;     92-129;     94-905:     106- 

906;  107-664;  186-737;  144- 

476. 
N.  T.  Super.  4-896. 


N.  Y.  81-148;  92-239;  107-72; 

186-37;      199-202;      214-110; 

215-10. 
Hun,   10-103:  90-552:  91-552. 
App.     DlT.    9-346;    24-418;    98- 

109;  119-588;  123-298;  130- 

220;    184-384;    137-70;    189- 

450 ;  152-286 ;  155-487,  442. 
Misc.    11-384;    40-67 ;    57-186; 

62-509;  79-360:  96-484. 
N.  Y.  Supp.  82-148:  36-238:  48- 

383;  48-416:  81-249;  86-1009; 

101-387  ;     114-366  ;    119-98 ; 

124-660;,      187-^;       189-778; 

160-610. 
Civ.  Proc.  6-86. 
Abb.   N.  C.  22-482. 
N.  Y.  Ann.  Cas.  5-161. 
Sabd.  1. 

Hun.  28-2U. 
8ubd.  2. 
Hun.   48-99. 
App.    DlT.    164-238. 
Subd.  3. 
N.   Y.   158-321. 
Hun.  16-175. 
Misc.   16-304. 
N.   Y.  «upp.   149-664. 
St.  Rep'r.  9-763. 
397. 

N.  Y.   1.^2-377. 

Hnn,   SK-4«. 

App.  Dlv.  164-23A:  176-596. 

Misc.    17-427:   68-589.    593. 

N.  Y    Supp.  26-769;  149-664. 


N.  y.  208-480. 

App.  DlT.  6-270;  11-479:  15-lM; 
21-412;  81-581;  60-416;  115- 
96 ;  131-125  ;  154-981  ;  17»- 
166. 

lilac  45-339;  64-391;  TO-WO. 

N.  Y.  Sunn.  44-271;  47-669;  M- 
221;  m-1002;  90-340:  118- 
623;  168-1028. 

Civ.  Proc  19-157. 
899. 

N.  Y.  122-268:  141-400;  149-M: 
156-237;    187-491;   194-15. 

Han.  50-818:  64-897.  498;  76>S: 
77-25;  81-209.  212. 

App.  Dlv.  6-270:  81-580;  84-188: 
78-428;  76-448;  90-47:  121- 
196;  172-408;  179-164. 

Misc.  6-262;  10-126;  18-215: 
64-892. 

N.  Y.  Supp.  28-289:  80-n4.  wn 
52-222 ;  77-71 ;  115-260 ; 
166-88. 

Civ.  Proc.  19-157. 

Abb.  N.  C.  81-297.  n. 

N.  Y.  Ann.  Cas.  5-838;  8-860. 
400. 

App.  DlT.  6-270;  121-196;  148- 
798. 
401. 

N.  Y.  102-400;  144-612;  148- 
806 ;  172-497  ;  178-22S ;  18»- 
408;  209-81;  217-272. 

Hun,  71-596;  75-811:  TS-MT. 
.  Dlv.  19-435:  21-410:  «•- 
'4;  58-494;  67-428:  MM5: 
94-195:  1O4-20:  106-249: 
112-290 :  124-206 ;  146-61 : 
154-139;  175-872:  176-2n: 
179-165. 

Misc.  6-37:  17-136;  26-460;  SS- 
876;   91-160. 

N.  Y.  Supp.  44-247:  47-5«:  »- 
449;  W-518;  85-692;  6T- 
1011;  98-998;  98-423;  108- 
704;  139-887 :  139-129:  161- 
696;   165-220;  167-64. 

Civ.    Proc.   25-307. 

N.  Y.  Ann.  Caa.  1-206;  2-42i 
402. 

N.  Y.  188-408. 

Hnn.  48-97.  ^ 

App.   Dlv.  9-346;  98-881;  1>^ 

N.  Y.*  Supp.   114-763 ;  124-660. 
St.  Rep'r.   19-339, 
N.  Y.  Super.  48-888. 
408. 
N.    Y.    107-104:    140-409:  141- 

409 :  149-66  ;  188-408. 
Hun,  24-180:  71-827.  ^ 

App.  Dlv.   199-402;  170-199. 
Misc.    11-229:   34-662:  56-192. 

101-518.  ^.. 

N.    Y.    Supp.    79-592:    156.M. 

168-361:  222-855. 
Dem.  2-29;  8-801. 
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N.  Y.  110-844;  17l(-403;  200- 
82;   214-13,   109;   215-587. 

Hun,  Ga-194;  00-4;  Sl-211. 

Add.   Div.  31-581;  S6-82;  622-56; 
84-442;    00-47;    106-90;    111- 
767;    156-790,   794;    150-318 ; 
168-50 ;  171-395  ;  176-494. 

Misc.  24-457;  61-464;  56-668; 
68-264;  86-585;   88-307. 

N.  Y.  Supp.  58-710:  56-515:  70- 
856;  04-319:  97-843:  lOO- 
424;  107-809;  116-615;  128- 
113;  137-964;  142-401;  145- 
4.S2:  147-475:  148-509;  150- 
683;  162-961:  167-177. 

Civ.  Proc.  19-391. 

N.  Y.  Add.  Cas.  2-37. 
406. 

N.'  Y.  122-222;  140-68;  217- 
245. 

Hun,  47-539;  49-489;  68-122;  64. 
897;  65-74;  71-596.  698;  74- 
483;  81-209. 

App.    Div.    181-866. 

Misc.   11-231. 

N.  Y.  Supp.  68-197;  115-289. 

Connoly.  2-285. 
407. 

N.   Y.  57-851. 

Cow.  6-28& 
408. 

N.  Y.  91-806. 

Hun.  82-104. 

400a 

Law  Bull.  2-14. 
410. 

N.    Y.    75-579;    82-400;    89-456; 

92-584;  104-192;  118-248:  115- 

86;  120-251:  125-525;  127-64; 

128-871;  188-5;  140-156;  141- 

216.         ^ 
Hun.  46-5^;  50-59:  51-402;  60- 

219;  62-185;  64-407:  83-105. 
App.  DlT.  7-464;  84-179;  82-630; 

^2-361;   48-302:  74-7:   93-317; 

96-821 ;     148-186 ;     151-588 ; 

156-251;     161-854;     166-815; 

167-898. 
Misc.     7-446:    16-317;    47-509; 

58-89;   89-711. 
N.  Y.  Supp.  61-775:  52-807;  87- 

878;   95-966;    117-177;    186- 

871;  141-409;  147-116;  149- 

664 
8t.  Rep'r.  81-52:  88-850;  41-217; 

46-TO6;  50-617. 
Abb.   N.   C.   16-452:  22-484;  97- 


N.  Y.  Super.  51-820. 
Dem.  6-ra4. 
B«bd.  1. 

N    Y    109-224 

Hun.'   80-540;'  47-541;    48-102; 

74—627 
App.    Div.   6-T6;   10-450;   156- 

261. 
Misc.  68-548. 


St.    Rep'r.   81-976;   88-589;  49- 
454. 

Connoly,  1-545. 
8ubd«2. 

N.     Y.    82-1;    91-106:     100-262; 
140-150 

App.  DiT.' 98-817  ;  156-251. 

Cfv.  Proc.  21-5. 
412. 

App.    Div.   80-77;    86-85;    142- 

Misc.  24-457;  41-558. 
N.  Y.  Snpp.  55-515;  126-848. 
St.  Rep'r.  24-295. 
418* 

N,  Y.  102-720. 

Hun,  24-438;  27-166;  29-844;  60- 

844. 
App.   DiT.   1-326;  82-227;    119- 

588;  125-200;  188-359;  140- 

227;    168-523. 
Misc.  81-254  ;  58-463 ;  56-851. 
N.    Y.    Supp.    117-339. 
St.  Rep'r.  14-158. 
Civ.  Proc.  19-210. 
414. 
N.    Y.    81-148:    82-142;    99-198; 

120-315;       125-202;       127-62; 

188-517;      144-512:      145-423: 

148-7  ;  186-37  ;  200-81 ;  214- 

108. 
Hun,  80-848;  44-397;  62-189;  68- 

41;  71-597;  77-26;  81-2U;  88- 

207. 
App.    Div.    22-811;    80-214;    81- 

581;  38-82:  89-93;  51-428;  61- 

241 ;    66-344  ;  82-575  ;  98-490 ; 

94-46 ;       95-357 :        105-168 ; 

106-90  ;     119-588  ;     182-245 ; 

189-460  ;     142-55  ;     154-140 : 

16O-580;   168-51.   675. 
Misc.  16-559:  26-280:  36-745:  40- 

67;    41-477;    61-465;    68-264; 

91-160;   07-272. 
N.  Y.  Snpp.  62-223:  66-431.  516: 

85-592  ;  87-842  ;  88-717  :  98- 

1012;  94-319;   100-424  :   116- 

615,  1042,   126-880;  145-754; 

147-475;   148-1013. 
St.    Rep'r.    27-189:    30-281;    81- 

482;  88-1025:  37-579;  48-88. 
Abb.  N.  C.  18-417;  22-482. 
N.  Y.  Ann.  Cag.  1-207. 
Biibd.  1. 
N.  Y.  89-815:  119-847;  144-515; 

145-423;    200-83. 
Hun,   50-322:   68-194:  57-567. 
App.   Div.   9-341;  95-357;  105- 

168;    119-575,   588;    182-245; 

154-931. 
N.  Y.  Supp.  1O4-100. 
Misc.  71-105. 
St.  Rep'r.  32-686:  38-844. 
N.  Y.  Super.  49-527. 
Svbcl.  2. 

N.  Y.  87-441. 

CiT.   Proc.  7-324;  14-425. 
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NOTES. 


flubd.  8. 

N.   Y.  04-217;  101-574;  152-529. 
Hun,  80-541;  82-265;  88-532. 
Misc.   S-485;   22-490. 
Civ.  Proc.  6-278:  T-241. 
Abb.  N.  C.  18-420. 
Bubd.  4. 
Hun,  47-52;  70-65. 
Misc.  9-233;  24-457:  26-281. 
N.    y.    Supp.    28-241;    68-711; 

131-39. 
St.  Rep'r.  68-511. 
Civ.  Proc.  19-212. 
Abb.   N.  C.  23-479:  81-297. 
N.  Y.  Super.  61-820. 
416. 
N.  Y.  69-538  ;  148-7  ;  178-223 ; 

183-300;  194-77. 
Hun,    7-7:    10-328:    14-189;    19- 

246;  08-41;  70-66. 
App.   DIv.  6-201;  36-82:  40-117; 

Tfe-503  ;  82-575  ;  93-194,  317  ; 

128-244  ;    184-385  ;    189-449. 
Misc.    10-401;    17-427;   41-477; 

66-132;    107-1047 
N.    T.    Supp.    81-579;    87-568; 

144-476;  146-482. 
Civ.  Proc.  11-42. 
410. 

N.   Y.  84-622;  126-495;   lSO-571. 
Hun.   18-579;  16-97;  27-48;  86- 

591. 
).  DIv.  1-590;  28-506;  47-286; 

J7-319 ;        94-421 :        106-262  • 

130-874 ;     184-840 ;     141-89 ; 

144-375:      168-900;      172-407. 
MUc.   8-250.   254;   7-397:    14-424; 

22-321 :  89-668  ;  86-577  ;  89- 

103;   100-593. 
N.  Y.  Supp.  29-1105:  60-S28:  74- 

606;  119-718;  129-577;  186- 

679;    138-682;    151-385:    168- 

409;  169-231. 
Civ.   Proc.  23-820. 
N.  Y.  Ann.  Cas.  2-879. 
417. 
N.  Y.  177-234:  188-55. 
Hun,  24-636.  646. 
App.    Div.    65-421;    67-319;    94- 

441;  177-741. 
Misc.    24-514:    38-695:   48-178; 

63-249;   97-639:  98-378. 
N.  Y.   Supp.  41-212:  68-920;  74- 

506;  88-235:  96-255:  108-177: 

162-1075:  166-536. 
Abb.   N.   C.   18-200. 
Dnly,  10-806. 
418. 
N.    Y.    131^.571:    177-2.% 
App.    DIv.    16-446.    4fl6:   81-50 
Misc.   20-28R;   48-1 7.S  ;  98-378. 
N.    Y     Supp.    41-212;    96-255; 

144-839:    166-10.37. 
N.   Y.   Super.  68-188. 
N.  Y.  Ann.  Cas.  4-192. 
419. 
Hun,  61-46. 


Apf. 


App.     Diy.     16*446:      169-800; 

177-437. 
N.  Y.  Supp.  44-451. 
Civ.  Proc  16-320:  21-38. 
N.  Y.  Ann.  Cas.  4-19a 
420. 

N.'  Y.  182-286. 

Hun,  69-6. 

App.    Div.    14-462;    16-446:   31- 

289:  37-327;  49-280:  70-25:  SS- 

277;  111-614;  126-813;  148- 

808;    169-800;   161-620;   170- 

73  ;  177-437. 
Misc.  23-337;  102-3152. 
N.    Y.    Snpp.    62-986;    68-267; 

144-839;    146-894;    168-923. 
N.  Y.  Ann.  Cas.  4-192;  6-65. 
421. 
N.  Y.  177-284;  188-55. 
Hon.  86-201. 
App.    Div.    16-496;    38-69:  43- 

580;    62-232;    86-604;    88-275: 

101-287;    102-428;     106-305: 

108-234;    148-302;    168-800; 

166—88 
Misc.   10^259:    17-663;   27-330; 

67-591;   68-379. 
N.  y.  Supp.  44-497:  61-658:  K»- 

721;     «l-358:     86-71;     91-««: 

99-512 ;      98-995  ;      111-869 ; 

123-353:      147-545:      161-689: 

162-1075. 
Civ.  Proc.  11-452:  16-6,  265;  19- 

333;  21-386. 
N.  Y.  Ann.  Cas.  1-407. 


1009 


Hun.  16-625. 

App.  Div.  15-497;  88-275;  18«- 

626;   148-302. 
Misc.  82-539. 

N.  Y.   Snpp.  67-460;  86-71. 
Civ.   Proc.  6-69. 
How.  68-276;  63-79;  66-97. 
428. 

App;   Div.  4-618:  17-680. 
Civ.  Proc.  16-3a 
N.  Y.  Ann.  Cas.  4-164. 
424* 

N.    Y.   108-855:   142-155.       _^ 
ApD.      Div.      43-179:     Isa-Tg; 

126-602;     184-840;     141.»; 

146-829;    148-802;    164-lOa 

113;  167-102:  177-741. 
Misc.  7-427:  16-544:  26-146:  ^ 

571;     66-178;     69-268;    ••- 

677;  68-134. 
N.    y.    Supp.    66-805:   1«T.M2: 

110-686,    873,    979;   123-792; 

148-1092:149-448^500:    !«*- 

515. 
426. 

N.  Y.  lOO-lOO. 
Hun.  88-424. 
App.  Div.  108-175. 
Misc.  88-645. 
N.  Y.  Snpp. 


NOTB& 


App.  DiT.  06-587:  96-878;  104- 
494;  157-«07;  178-907. 

Misc.   Kl-237:    T3-74 :    93-654. 

N.   Y.  Supp.  50-472;  78-277;  89- 
254;  119-713;  166-535. 

St.   Rep'r.  17-427. 

CIr.    Proc.    14-406;   19-851;   91- 
371 

N.   Y.'  Ann.  Cas.  19-848. 
SiKbcl.  1. 

N.   Y.  84-445,  622. 

lliin.  47-607. 

App.  DlT.  97-158 ;  157-607. 

St.   Rep*r.  84-492;  68-628. 

Civ.   Proc.  8-201:  14-844. 

Abb.  N.  C.  17-101. 
S«bd.  a. 

App.  DiT.  97-281 ;  167-607. 

Mfsc.  22-589. 

N.  Y.  Sapp.  69-747 ;  182-460. 

Civ.   Proc.  12-151. 

Abb.  N.  C.  18-418. 
Siibd.  8. 

Hun.  66-428. 
App.  DlT.  167-607. 
Svbd.  4. 

N.  Y.  66-124;  87-568. 

Hun,   66-423:    58-603;   69-622. 

App.     DlT.     29-203;     194-404; 

167-607. 
MUc.  12-209 ;  26-504. 
N.  Y.  Bopjp.  12-487 ;  16-674 ;  89- 

254 :  98-648. 
Abb.   Pr.   6-307. 

How.  Pr.  16-144;  24-80;  69-496. 
42T. 

App.   DlT.  78-148:  89-896;  99- 

60;    106-891;   188-171;   187- 

340. 
Hnn.  84-183;  47-606. 
Misc.  12-283. 
N.    Y.     Supp.    76-747;    94-808; 

122-174. 
N.  Y.  Ann.  Cas.  2-117. 


N.  Y.  196-841. 

App.  DiT.  27-281 ;  78-148 ;  106- 

89;  196-302;  187-840. 
Misc.  22-588:  78-74. 
N.  Y  Sapp.  69-747  ;  76-747 :  98- 

399;  122-174;  182-460. 
Civ.  Proc.  26-308. 
429. 

riT.  Proc.  16-89. 
4»0. 

N.  Y.  196-840:  217-275. 

App.     DiT.     98-876;     122-117; 

167-608. 
Misc.  7-99;  64-261;   100-593. 
N,  Y.  Sapp.  89-484 ;  187-1. 
481. 
N.   Y.  87-137:  101-440;   188-491. 
Hun,  26-479:  72-603. 
App.  niT.  66-20:  67-557:  80-582; 

86-63.S  :     8H-22.T  :  -  91-9.     04  ; 

127-426:    149-404. 
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Misc.  12-479;  68-505;  62-407; 
72-261 ;  92-380 ;  100-593. 

N.  Y.  Supp.  88-680:  80-&39;  86- 
450;  86-438:  111-645;  116- 
950;  127-227. 

CiT.  Proc.  14-266;  16-203. 

N.  Y.  Super.  69-480. 
Subd.  1. 

App.   DiT.   127-426. 
Bubd.  8. 

N.  Y.  121-226:  188-498:  161-650. 

Hnn.  88-152:  48-191;  61-301;  78- 
32    297 

App!  DlT.  67-557:  132-416; 
174-261. 

Misc.  14-435:  16-4;  17-5.58:  27- 
651.  720;  62-681;  88-52S. 

N.  Y.  Supp.  4-169:  19-913:  29- 
300;  29-1093;  68-890;  69- 
713;   102-473;    116-1101. 

St.  Rep'r.  16-774;  82-119. 

Civ.    Proc.    18-234;    16-262;    18- 
864;  22-435. 
482. 

N.  Y.  87-137,  355;  98-598;  11":- 
437;  121-713:  137-610;  188- 
265;  179-145;  189-241:  196- 
471;  217-275,  437;  218-45; 
229-259. 

Hun.  81-207. 

App.  DlT.  8-574;  66-583;  77-209: 
87-234 ;  194-557 ;  117-578, 
582;  120-737:  124-207;  132- 
267,  693;  167-603,  607;  169- 
419,  777  ;  172-874  ;  178-202. 

Misc.  39-316;  33-578;  68-505; 
72-269:  99-557;  92-378.  446; 
109-593. 

N.  Y.  Supp.  61-922;  68-893;  73- 
274;  fM>-671  :  108-704;  115- 
950;  116-906;  121-368;  127- 
227;  142-897;  144-602,  923; 
163-899 :  1 66-219 :  160-992 : 
168-1021  :  160-98  :  166-136  : 
167-64,   273;   168-305. 

St.  Rep'r.  88-406. 

Abb.  N.  C.  23-233. 

N.  Y.  Super.  69-480. 

N.  Y.  Ann.  Cas.  4-248;  9-36a 
8iibd«  1. 

N.   Y.  87-355:   220-262.  273. 

Hun.  17-317:  82-190;  36-177;  66- 
286;  220-270. 

App.  Div.  39-239:  69-32;  98- 
138:  1.32-698:  140-368:  173- 
6.54;  178-204;  179-ft->9 ;  180- 
748 

N.  Y.  Supp.  66-743;  67-112; 
160-98;   166-1073. 

St.  Rep'r.  61-364. 

ClT.  Proc.  13-234. 

Abb.  N.  C.  31-177. 

How.  Pr.  66-134. 

N.  Y.  Ann.  Cas.  19-389. 
SvNd;  2. 

N.    Y.    217-2T5. 

App.    Div.   1-185;  41-139;  69-32; 


N0TB8. 


Tf-210 ;      98.138 ;      124-207 ; 

18a-«98 ;     167-608. 
N.    Y.    Supp.   5l>-770;   06-1024; 

«9-690. 
St.  Rep'r.  CM>-282. 
N.  T.  Ann.  Cas.  10-888. 
Siibd«  8. 
N.  .  Y.    70-223;    87-187;    OO-e70; 

104-480;      llS-437;      186-846; 

146-283;  820-262. 
Hun.  48-100;  72-602;  84-286;  8S« 

404*  90—36. 
App.  'dIt.    i-185;   8-574;    6S-16: 

5»-567;  60-82:  66-582:  77-210; 

87-285  ;      08-138 :      i82-688 ; 

157-603;    169-919;    170-^659 ; 

180-T45. 
Misc.  18-86. 
N.   Y.   Siipp.   S-493:  21-548:  82- 

489.    992;    84-808;    117-882; 

144-839;    168-935;    166-219; 

166-1073. 
St.  Rep*r.  7-872;  82-849. 
ClY.  Proc.  22-485. 
How.  Pr.  N.  S.  2-156. 
N.  T.  Ann.  Cas.  10-841. 
Svbd.  4« 
>IlBC  102-558. 


N    Y    104-477 

App.Dlv.    108-175;    182-267. 
Hun,  88-424. 
Misc.  100H598. 

N.  Y.   Supp.  96-35;  116-906. 
484. 
Hun.  15-588. 

App.  DlT.  18-409;  104-494. 
N.  Y.  Supp.  78-278. 
N.  Y.  Ann.  Cas.  1-407;  10-848. 
Babd.  2. 

N.  Y.  78-256:  188-269:  148-78. 
App.    Dlv.   28-188;   25-105;    "" 

687;  67-557. 
436. 
N.    Y.   122-264;    148-310;   228- 

231 
Hun,  *«9-273;  74-633. 
App.      Div.      182-95;      148-742; 

167-717,    718. 
Misc.     8-240:    80-218:     42-267; 

65-822  :  66-822  ;  60-541 ;  81- 

364  ;  83-52T. 
N.  Y.  Supp.  62-165:  86-1068:  86- 

548;  107-633;  112-470;  188- 

340;  142-193;  158-269. 
St.   Rep'r.   12-652. 
Civ.   Proc.   19-157;  25-808. 
N.  Y.  Ann.  Cai.  2-425;  8-18. 
486. 

N.  Y.  228-431. 

Hun,  69-278. 

App.     Dlv.     148-742;      167-717, 


pp. 
718. 


MfRc.   22-542;   80-218;   42-267; 

65-822;  68-82;   83-527. 
N.  Y.  Supp.  49-1004:  62-165;  86- 


543;  106-347;  117-306;  138- 
840;  142-190;  168-269. 
N.  Y.  Ann.  Caa.  8-18b 
487. 

N.  Y.  122-264. 
App.  Dly.  75-47;   148-742. 
Mlae.  88-800;  56-822;  81-864. 
N.  Y.  Snpp.  60-899;  111-1089; 

142-198. 
St  Rep'r.   18-432. 
Civ.  Ppoc.  19-157. 
N.  Y.  Ann.  Caa.  8-18L 


N.   Y.   80-544:   88-666;   112-390: 

104-176;    148-310;   178-223: 

182-228;    189-447;   220-337. 
Hun.  16-456;  26-465;  27-41;  89- 

207;  82-17;  50-852. 
Add.    Dlv.    85-587;    88-376;   81- 

214;  102-430;  il6-409;  117- 

115;    119-649;   123-69;  184- 

818;   126-643;   128-751.  758; 

186-811;   187-205,   212;  148- 

836;  171-548. 
Misc.  8-606;  16-148,  601;  28-117; 

87-517;  88-575;  61-238;  59- 

4;  66-70;  92-606w 
N.  Y.  Snpp.  29-395:  75-978;  86- 
•      643:  107-762:  111-386.  1089: 

119-713;'   122-757;    128-18; 

146-354;     166-280;     167-756- 
St.  Rep'r.  4-887. 
av.  Proc.  14-46,  90;  15-77:  !•- 

891. 
N.  Y.  Ann.  Cas.  2-425. 
N.  Y.  Super.  65-220. 
Siibd.  1. 
N.    Y.    50-677:    68-114:   85-8U: 

88-216;  98-665;  128-501. 
Hun.  67-287.  _ 

App.    Div.    9-462;    22-474;  69- 

561;    126-752;   148-300. 
Misc.  8-240:  101-48. 
St.  Rep*r.  16-904;  28-817. 
Civ.  Proc.  6-218. 
8iibd.2. 

N    Y    74-68. 

N.    Y.    Supp.    2-855;   22-1089: 

161-063. 
8«bd.  8. 

App.    Dlv.   66-686:   178-14& 
Mlae.  88-524. 
8«bd«  4.  _ 

N.    Y.    72-239;     76-78;    101-»: 

180-193;  165-62.  129. 
Hun.  9-625:  14-74-  90-238. 
App.   Dlv.   167-718. 
N.  Y.  Snpp.  168-268. 
9iibd.  5.  ^^ 

N.    Y.    110-645:    112-886:   !»• 

694;   178-223:   219-363. 
Hnn.  67-287.  ^    ^.^ 

App.   Dlv.  9-462;  45-628;  w 

648,  662;   126-752;  181-TO*. 
Mine.  8-240. 
N.  Y.  Supp.  194-186. 


Noras. 


8t.  Rep'r.  28.81T:  61-864. 
Civ.  Proc.  S-TSX, 
App.  Diy.  1-404. 
BUM.  e. 
Misc.  28-299. 

Misc.  27-848. 
48(l* 

N.    T.    lia-882:    197-498:    148- 

172;  176-620;  182-228. 
Hun,  27-40:  88-224. 
ADD,  DlT.  8-482;  22-474;  80-188; 

7V-47  ;  88-141  ;  102-430  ;  128- 

69:    124-318;    126-762.    758; 

128-681;    187-206;    188-460; 

140-233:     147-112:      162-706: 

171-<i48. 
Misc.    16-148;  28-117;  38-676; 

68-4;     68-386;     66-76;     67- 

560 :  6R-528  ;  88-525  ;  82-607  ; 

88-661. 
N.  T.  Snpp.  60-828;  70-189;  77- 

959;  84-185;  80-561;  108-753  ; 

111-886;    114-436;   116-862; 

124-301  :    126-107 ;    181-806  ; 

146-864;    167-766. 
Civ.  Proc.  14-46,  88. 
440 
N.'  Y.  131-184  ;  188-402. 
Han,  88-162. 
App.    Div.    14-808:    84-186:    48- 

178;  46-810;  67-604:  78-77;  75- 

47;    111-681;    181-761,    766; 

186-810;      137-206:      166-095; 

171-25. 
Misc.     7-628;     81-54;     48-336; 

68-20;     66-75;    88-626;     82- 

607. 
N.  T.  8app.  64-686;  68-314;  61- 

686  :  64-546 :  77-959  ;  86-496  : 

116-228;    121-726;    122-757; 

146-854;     152-267;     166-280, 
*    944;    161-780. 
St.  Rep'r.  11-264. 
Civ.  Proc.  18-166. 
X.  T.  Super.  66-616. 
441. 
N.  Y.  76-699:  88-397;  188-61. 
ApD.      DiT.     68-269;     106-294; 

T87-206. 
HlflC.    7-S28;    40-327 :    48-336; 

68-267;  66-76;  82-607. 
N.   Y.   Svpp.   81-1061;    118-718; 

166-200. 
Civ.  Proc.  18-166. 
442. 
N.   Y.  142-214. 
Htm.    88-162:  64-677. 
App.   Div.  46-310;  76-47;  108- 

720;   187-206;   138-176;    167- 

218-220. 
Misc.  47-249. 
N.  Y.  Supp.  50-899:  61-686;  77- 

850 ;  - »  86-872 :     86-543 ;     87- 

1O08:        128-749;       162-647; 

166-1037. 


N.  Y.  142-218. 


Hun.  87-280;  88-152. 

App.  Div.  14-898:  187-206; 
166-696;  167-218-220;  170- 
579;  176-573. 

Misc.   82-607. 

N.  Y.   Supp.  168-670. 
Svbd.  1. 

N.  Y.   Supp.  166-280. 
Subd.  2. 

App.  Dlv.  166-696. 

16t-718. 

Misc.  82-607. 

N.   Y.    Supp.   162-647;  166-280. 
Snbd.  8. 

N.   Y.  218-363. 
Snbd.   6. 

N.   Y.   Supp.   161-160. 


""% 


10O6 


App.  Div.  60-461 ;  66-444 ;  187- 

N.  Y.'  Supp.  88-664. 
446. 

N.  Y.  182-867. 

Hun,  66-242. 

App.   Div.  71-626;  117-426. 

Misc.   7-628;   66-878;  82-607. 

N.   Y.   Supp.   75-1021;    102-596; 

104-670 :      160-23;      166-4S80: 

161-411. 
446. 

N.  Y.  87-599;  117-442. 

Hun.  18-300;  27-596;  84-243;  80- 

161. 

Dlv.    17-619;    48-268:    63- 
1;    76-532;    77-172;    80-514 

86-624 ;      107-137 ;      114-676 

118-523;    126-582;    138-168, 

158-817;    166-852,  424;  166- 

668. 
Misc.    12-315:    16-312,    483;    32- 

284;  8.3-561;  45-3f :  48-174; 

48-2;   64-l£S7:   88-680. 
N.   Y.   Supp.   6-189;   63-417;   66- 

848 ;  79-^76 ;  81-129  ;  84-954 ; 

86-400  ;     88-1026  :     104-323 ; 

110-938  :     138-969 ;     140-48 ; 

142-895:  164-173;   168-326. 
St.  Rep'r.  60-171. 
Cfv.  Proc.  14-320.  328. 
447. 
N.*  Y.  108-267;  128-682;  188-64; 

166-89. 
Hun.  64-577;  80-586. 
App.    Dlv.    4-56;    7-279;    8-588: 

¥-121;  28-554;  88-362;  51-390; 

68-168;   54-16;  58-59;  67-594; 

75-432;     78-385;    02-425;    85- 

624;    114-72;    115-210;    142- 

625;   175-24(8. 
Misc.  23-409:  24-8;  26-480;  32- 

284;   88-373.    561;   44-276;   45- 

87.   268:   47-19;   48-174;  68- 

270:   100-1R2. 
N.  Y.  SiiDp.  35-976:  51-1089:  62- 

189;   66-816:    78-276;    78-964; 

88-689  ;     100-917  ;     116-668 ; 

127-479. 
St.  Rep'r.  18-566. 


r 


NOTES. 


N.  T.  Super.  69-27. 

Abb.  N.  C.  18-160. 
448. 

N.   Y.   01.308:   108-220. 

Hun,  68-447;  72-338;  87-51;  00- 
161. 

App.  Dlv.  14-262:  61-1;  62-127, 
470;  67-432;  76-532;  78-335: 
02-297  ;  121-545  ;  131-125 ; 
1.36-707;  180-283;  140-441; 
147-107;  163-817;  166-352. 
424;  168-181;  162-164,  686; 
167-7^:    160-556:    172-919. 

Misc.  8-341;  23-581;  24-8,  68; 
26-340:  30-102:  33-65,  561;  37- 
37,  525  ;  41-651  ;  48-174  ;  61- 
351.  575;  64-154;  61-580; 
66-110,    385. 

N.  y.  Supp.  20-338  ;  67-140 ;  61- 
889;  70-163,  742.  930;  72-687; 
78-276;  70-964;  88-398:  87- 
181;  103-822:  106-243;  114- 
698:  116-260:  110-749:  123- 
1048 :  126-805 ;  181-710 
138-969;  140-43;  142-1098 
147-275;  148-181;  163-882 
166-444. 

Civ.  Proc.  10-246. 
440. 

N*  Y.  126-201:  120-237;  134- 
518;  186-655;  166-322;  188- 
384 

Hun.  66-634;  62-493;  60-396;  76- 
171;  70-182. 

App.  Div.  8-271:  6-254;  17-619: 
20-87;  26-207:  28-364;  41-198; 
42-193;  61-523,  532;  63-85.  253; 
«3-:y2G:  07-4 13:  76-359:  77- 
342:  81-161:  82-628:  80-5;  OS- 
310;  100-558;  114-676;  136- 
82;  141-679;  144-99:  168- 
15fi,  818;  166-849;  160-887; 
166-266;    160-673:    172-384. 

Misc.  0-73:  10-114:  12-313,  899: 
13-274:  14-13.  503:  16-359;  lO- 
24.3,  G16;  23-655;  24-8:  25-421; 
28-410:  32-426:  37-768;  30- 
540:  42-30;  4K-223  ;  51-271; 
60-621;  62-411;  66-19;  71- 
257;  81-211;  00-247 ;  90-109. 

N.  y.  Supp.  20-65,  612:  51-250: 
62-120:  56-506:  66-219:  68- 
1031:  62-390:  64-935:  66-544: 
71-607:  76-942;  78-522;  70- 
74  :  81-1042  :  85-282  ;  00-642  ; 
03-603 ;  06-665  ;  00-1026 ; 
101-89 ;  11^-849 ;  114-8T1 ; 
118-982 ;  120-,628 ;  121-339. 
604:  126-734:  128-331.  902; 
137-975  ;  138-969  ;  140-842  ; 
142-500,  512;  151-607;  162- 
726:  155-808:  15H-830;  164- 
lOr. :  100-1. 

St.   Rep'r.  13-741:  15-361. 

N,  Y.  Ann.  Cafc.  4-869. 
460. 

N.  Y.  116-584;  136-201;  101- 
474. 


App.  DlT.  60-79;  144-628. 
Misc.  24-8. 
N.  Y.  Snpp.  74-667. 
St.  Rep'r.  6-786. 
Abb.  N.  C.  27-46. 
461. 
N.  Y.  84-659;  98-82;  06-66S. 
Hun,  24-646. 
App.  Dlv.  1-33;    88-114:  67-382; 

68-466;  76-75;  118-87;  m- 

112;    167-468;    169-19:   171-a 
MIbc.    16-98;   24-8;    26-451;  80- 

380;     66-121;     61-372.    590; 

63-822. 
N.  Y.  Supp.  36-771;  66-627;  57- 

592;    63-1033:    68-275;   69-578; 

73-365;       98-1067;       115-65; 

117-135;     186-960;    164-481 
St  Rep'r.  8-199. 
Civ.  Proc.  14-27. 
N.  Y.  Super.  69-108. 
468. 
N.    Y.    106-269;    112-325:    IS- 

532:      127-452;      188-54.     195. 

184-568;    172-471;    181-806: 

101-207;    1O8-220. 
Hun.  48-446;  62-6;  64-415:  60- 

294;    77-568;    82-149;    85-222. 

500;  89-886. 
App.  Div.  2-288;  4-54;  6-620:  T- 

279;    8-523,    687;    13-837;   15- 


487;  20-480;  28-616;  29-111 
554;  82-89,  141;  38-536;  44- 
225:  60-95.  248:  61-468;  68- 
171;  64-298;  66-68,  185:  57- 
210;  62-127;  68-10;  74-62:  TB- 
448.  606;  70-585:  81-354;  8»- 
.288,  562;  84-428:  86-«3,  ^: 
W-297;  00-434:  06.19a  624: 
06-306;  97-528;  99-107: 
106-469  •  106-204 ;  111-251. 
818;  118-325;  116-488;  117- 
250;  118-811;  110-421 ;  120- 
175,  368;  122-387;  124-611; 
126-738;  120-13:  130-lSO: 
186-706,  858;  187-11,  136. 
139;  140-4S3;  144-730;  146- 
607;  1«9-174:  150-398;  158- 
146;  160-734;  163-65,  237: 
166-863:  160-556;  170-322: 
171-926;  176-248;.  17S-233; 
179-274. 

Misc.  6-6;  8-6.  841.  618;  10-21$. 
328;  11-250;  13-5;  14-100, 
800  ;  17-297,  698  ;  18-174 :  19- 
567;  28-409;  24-7:  25-124; 
26-545.  586;  32-91;  33-450; 
86-113;  89-280;  41-183:  48- 
407;  46-88;  47-19;  48-221, 
478 ;  67-667 ;  61-342 ;  70-572 ; 
100-181,  186. 

N„  Y.  Supp.  28-392:  80-994:  81- 
311:  32-515:  83-43.  382:  86- 
1057:  44-484:  47-38;  49-10.  15; 
61-813.  1089:  62-189,  851:  61- 
936,  1021 :  66-471.  5S0:  67-gR 
626;    60-680:    63-818;    64-731: 


1006 


^ 


JNOTBS. 


65-706;   67-262.    865,    C17,   860; 
68-325;     70-080;    77-202;     79- 
502;  86-816.  868;  82-1038:  88- 
413.     042;     0O-182 ;     01-160 
04-277,  611 ;  05-513  ;  07-673 
08-235 ;     1O1-0S6 ;      1O2-330 
104-447;    105-277;    106-830 
100-332;    110-260;    lia-280 
119-740.   046;    120-437  ;   121 
817.    062;    125-430;    128-138 
181-125 ;     188-741 ;     185-35 
188-060;    144-074;     148-738 
150-784;    165-444.    036;    161- 
514;   165-420:   166-466. 

St.  Rep'r  18-565;  60.171. 

Civ.  Proc.  21-370. 

N.   Y.   Super.  58-257. 

N.  Y.  Ann.  Cas.  1-11.  220;  2-211, 
224;  4-104;  6-45. 


N.  Y.  184-572. 

Hiin.  10-186,  205,  301;  25-267. 
.    App.  Dlv.  78-302  ;  87-100 ;  106- 
^        204;  112-740;  128-413;  159- 
784;  168-288. 
Mlflc.   14-300 ;   26-86.   451  ;   60- 
268. 
'^i  N.    Y.     Snpp.    85-1057:    84-67; 
166-606;    107-1110;   144-074; 
158-1004;   157-844. 
N.  Y.  Ann.  Cas.  2-211. 
454. 
-\  N.'  Y.   188rl02;  174-286. 
Hun,  68-414:  71-4. 
App.    Dlv.    1-550;    6-348:    7-386; 
1^-240:  23-362;  41-503:  51-246; 
78-302;    136-120;    156-862. 
Misc.  12-307:  15-353,  478:  16-06, 
567;  20-87;  89-640;  45-176; 
47-363;  76-48. 
N.    Y.    Supp.    48-230;    64-077; 
94-7;  184-02;  142-4.  6. 
455. 
Hun,  19-37. 

App.   Dlv.   2-420;   125-140. 
•    MUc.    16-06,    07;    20-37;    102- 

N.  Y.'Supp.  44-311. 
456. 
Hun.  25-267;  66-403;  81-85,  80. 
App.      Dlv.     16-618:      124-350; 

125-140  ;     120-208  ;     130-00  ; 

155-742;    170-275. 
Misc.   6-78;    16-06.    07;   28-36; 

102-170,  680. 
N,  Y.  Supo.  44-1057:  54-481:  62- 

1120;    91-17;    128-137;    166- 

466. 
Abb.  N.  C.  29-403. 
N.  Y.  Ann.  Cas.  1-66. 
467. 

Hnn.  81-200. 
458* 

ApD.    Dlv.    88-314:    64-407:    74- 

416;  77-213:  84-404:  97-150. 
Mine.  7-410:   12-450:  13-77:   18- 

354,  568;  60-71. 


N.  Y.  Supp.  80-410;  84-256;  57- 

10;  72-230;  84-573;  89-640. 
Abb.  N.  C.  81-146. 
469. 

App.   Dlv.  64-407;  78-682;  84- 

464;  07-151;  178-535. 
Misc.  7-410;  11-621;  18-354,  568. 
N.  Y.  Supp.  30-410;  84-178;  72- 

230;     84-573;     89-640;     159- 

450. 
Abb.  N.  C.  29-338;  81-145,  483. 
460. 
Hun,  87-868. 
App.     Dlv.    4-433:    25-186:    84- 

m  ;  88-314  ;  74-415  ;  8^464  ; 

117-298;  169-420. 
Misc.   18-77;  18-354,  568. 
N.  Y.  Supp.  84-178;  54-606;  77- 

546;    82-095;    102-211;    155- 

12o. 
Abb.  N.  C.  29-380;  81-483. 
N.  Y.  Ann.  Caa.  7-122,  n. 
461. 
App.   Dlv.  84-127;  1B9-420. 
Misc.  l«-eOO;  19-502:  52-8;  95- 

163. 
N.    Y.     Supp.    44-406;     54-600; 

155-123;      158-773:      162-762; 

164-23 
Abb.  N.  C.  81-46. 
462. 

Misc.  7-420. 
N.   Y.  Supp.  98-557;  162-408. 

Abb.  N.  C.  81-147. 
463. 

N.  Y.  Supp.  98-557;  147-1070. 

N.  Y.  Ann.  Cas.  7-128,  n. 
464.  ^^ 

N.  Y.  115-520. 
466. 

Misc.  80-468. 

N.      Y.      Supp.     98-567;      147- 
1070. 

N.  Y.  Ann.  Caa.  7-128. 
Svbd.  7. 

N.  Y.  Sapp.  147-1070. 

App.  Dlv.  104-181. 
466. 

Hun,  88-801. 

Misc.  60-78. 

N.  Y.  Supp.  98-66,  667. 
467. 

A^   Dlv.    4-434;    88-S14;    95- 

Misc.*  18-77. 

N.  Y.   Supp.  57-10;  88-408. 
N.  Y.  Ann.  Caa.  7-128. 
468. 

N."  Y.  218-401. 

App.   Dlv.   99-50:    173-535u 

Misc.   22-554:  42-541. 

N.  Y.   Supp.  86-64:  90-657;  92- 

240;  151-807;  154-286. 
riv.  Proc.  21-0. 
All!..  N.  r.  17-425. 
Dem.  2-642. 


44 


10<»T 


N0TB9. 


449. 

App.  Dlv.  9©-69 ;  181-669 ;  164- 

ffl6;   178-536:   176-U».    ^    ^^ 
Misc.  7-419;  a7-640»  28-818;  86- 

865;  69-69;   100-177. 
N.  Y.  Supp.  '''*-027:  90-657: JW- 

240;  144-918;  148-791;  lOO- 

359  ;       169-1025 ;       165-480  ; 

168-200. 
Abb.  N.  C.  81-146. 
470. 
Hun,  17-543.  ^       ^«^  «•« 

App.    Dlv.    1O1-180;    181-669; 

164-816. 
N.  Y.  Supp.  180-369. 
Civ.  Proc.  9-146. 
Abb.  N.  C.  11-100;  17-891. 
471. 

N.  Y.  188-61. 

Hun,  72-398.  „^  ^^    ^^^ 

App.  Dlv.  60-812 ;  84-896 ;  106- 

294;  128-431;  184-840;   187- 

203    212 
MlBC*  17-341;    89-267;    66-75. 
N.     Y.     Supp.     70-75;     94-611; 

110-878;    112-790;    119-713; 

122-66. 
472. 

App.    Dlv.    187-203,    211;    164- 

816. 
Hun,  84-481;  62-805. 
N.  V.  Supp.  92-240. 
Misc.   59-267;  66-76. 
Civ.  Proc.  6-806. 
478. 

N.  Y.  134-672. 

App.   Dlv.   88-250 ;  60-812  ;  187- 

208     2ll2 

N.     V.     Supp.     70-75;     110-873; 
119-942;    122-66. 

Misc.   59-267;  66-76. 

Civ.   Proc.    14-384;    19-268. 
474. 

N.   Y.   21O-505. 

App.   Dlv.  HO-53;  181-665,  674; 
185-14:   176-540. 

MlBc.   28-310:  88-401;  98-512; 
100-180. 

N.    Y.    Supp.    80-233;    116-198; 
119-819;  16.'t-519;  167-308. 

Week.  Dig.  10-447. 
475. 

N.  Y.  17-218. 

Appt  niv.  170-540. 

Misc.    88-401:    92-512. 

N.  Y.  Supp.  167-309. 

Barb.  25-336. 
476. 

Hun.  14-695. 

Civ.   Proc.  9-146. 

Abb.  N.  C.  17-891. 
477. 

N.  Y.  169-267. 

N.   Y.   Supp,   154-286. 
478. 

App.   Div.    112-14. 

N.    Y.   Supp.    114-898;   116-495. 


479. 

Han,  61-47. 

App.  DiY.  86-604;  190-606; 
148-802 

N.  Y.  Supp.  88-368;  166-474; 
182-68. 

St.  Uep'r.  6-809. 

Civ.  Proc.  21-89. 
486. 

App.  Dlv.  116-888. 

N.  Y.  Supp.  168-209:  189- 
671. 

Misc.  96-71. 
481. 

N.'  Y.  6S-139;  111-547;  168-510: 
169-109 ;  201-440 ;  212-86 ; 
210-224:  220-165. 

Hun,  14-167:  38-294;  41-260. 

App.    Dlv.    29-575:    36-217;   87- 
521:    58-601;    63-202;     67-320. 
35^ :  76-414  ;  88-182  ;  »4-44S 
loe-339 ;     116-659 ;     112-14 
118-832;    119-924;    120-661 
124-711,   7.32;    126-740:    126- 
19;    127-149,    557;     181-838, 
733;   133-432;   i:i4-470 ;  135- 
543;   140-186.   880;   llM-514- 
167-89,     74;     lMi-762 :     162- 
464;    168-134:     166-43.    133; 
109-951;    171-729,    WS:    172- 
292:  181-112. 

Misc.  24-455:  28-118;  38-696;  46- 
64;  41-126;  56-281:  68-151; 
71-882;  84-196;  96-576. 

N.  Y.  Supp.  66-78,  740;  71-279: 
74-606  ;  86-190  ;  88-235  ;  97- 
55,  829;  98-382:  100-466; 
1U3-835,  105G:  110-260;  11 1- 
872;  120-128;  124-650,  1066: 
141-673.  730:  154-961:  159- 
333;  161-376:  168-316. 

Abb.   N.   C.   18-215;   18-201. 

Civ.  Proc.  19-53:  21-27. 

N.  Y.  Ann.  Caa.  2-278. 
Subd.  1. 

N.  Y.  47-860;  61-108:  78-292; 
94-802;  164-543. 

Hun,  48-488. 
Bubd.  2. 

N.  Y.  42-88:  48-71;  66-1:  54- 
276;  59-176;  76-1;  76-284:  81- 
296:  83-245:  84-428:  88-38: 
89-156:  97-370;  166-278;  107- 
61:  118-662:  114-411;  125- 
280;  1.39-510;  182-518;  16S- 
433;  158-493;  166-289;  167- 
190;  169-118. 

Hun,   10-,5S2;  81-433:  37-102. 

App.  Dlv.  18-557:  20-227:  22- 
104;  24-443:  28-227:  30-510: 
87-524:  42-479:  44-.'W8:  W- 
553;  98-501:  112-502;  114- 
107;  119-924;  188-.98:  148- 
521:  160-6T9:  ie2-409.  463: 
177-1.%. 

Misc.  7-24:  9-58:  17-33:  29-282: 
86-100.  334:  66-48:  66-570: 
6.H-236:   97-432. 
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N.    Y.    Supp.   128-477;    lSe-98 
147-^5.    1031;    161-650. 

St.  Repr.  0-719;  29-600;  39-413 
46-5 il;  4»-422;  69-379. 

Civ.    Proc.  4-117;  9-104;  15-213 
17-439;  28-236. 

Abb.   N.   C.  20-286;  21-467;  23- 
432:  28-267. 
Bubd.  3. 

N.  Y.  109-202;  169-113. 

Hun.  36-285;  66-196. 

App.  Div.  60-288 ;  118-467. 

Misc.  12-4. 

St.  Rep'r.  49-180. 
488. 

N.    Y.    lTO-42;   201-440. 

Hun.  41-257:  90-507. 

App.  Div.  49-640;  66-481;  68- 
M3;  89-38;  91-184.  416;  96- 
293:  117-152,  811;  119-480: 
127-343;  138-702;  1S9-928 ; 
144-429  ;  149-49  ;  154-270  ; 
166-389;  l«T-»408,  721;  162- 
20,  408:  163-236;  169-9W : 
171-575,  5T7:  176-121;  181- 
112. 

Misc.  9-308;  30-895;  74-621; 
91-576. 

N.  Y.  Snpp.  36-962  ;  61-348  ;  62- 
891;  7:i-301:  86-89:  86-321. 
959;  89-296:  102-359  ;  llO- 
175;  116-569;  124-410;  132- 
665:  133-497;  149-851 ;  142- 
660;  147-271;  148-42;  164- 
961:  161-650. 

St.  Rep'r.  12-126;  14.702;  16- 
908. 

Civ.  Proc.  16-296. 


N.    Y.    60-487;    66-832;    68-394; 

76-567:    94-22;    99-249;    117- 

442:     138-281:     161-186;     163- 

86:    169-113;    170-42;    174- 

281;    184-51;    191-327  ;*  217- 

247 
Hun.  '  31-096;     82.4»2;     33-290; 

37-102.  518;  40-60;  41-578:  43- 

514:  74-26. 
App.    Div.    6-172:   8-43;    10-269, 

517;     27-71;     29-572:     30-584; 

31-494:  32-634;  39-22;  47-516; 

62-588:     68-186,     304:     60-527; 

62-192;    68-192;    74-147;    79- 

860 ;  82-544  :  88-541 ;  10O-365  ; 

110-904  :  112-20.30  ;  116-355  ; 

117-30.     152;     124-728.     740. 

781,    791;    126-^89 ;   129-670: 

130-617;      133-155:      134-57: 

136-119:    138-2,    8;    140-434. 

6.30;   148-312:   160-641  :   164- 

278.    945;    166-3.'52 ;    166-883; 

168-236;   166-656. 
Misc.   9-18:  18-370:   17-712:   18- 

ft4S:     30-691:    33-361:    34-634; 

3G-91:     43-306:     46-129.     .326. 

470,   494;    46-175:    60-48 :    61- 

351 :  66-890  :  66-376  :  67-223 ; 

71-583;  73-453:  74-245.  521; 


78-146;  91-576;  92-460;  98* 

680;  99-366. 
N.  Y.  Supp.  84-543;  48-241;  61- 

1014;    61-80;    68-578;    69-952; 

77-518;   81-539;   86-101,   153, 

982;     91-881.     986;     92-725, 

749;     97-829:     100-526.     674; 

101-606;  102-359,  1039;  106- 

200  ;  107-1060  ;  109-387,  453  ; 

116-903;    118-664;    120-583; 

122-509;    126-506;    128-819; 

138-83;    186-702;    136-1065; 

137-929 ;     138-962 ;     148-42 ; 

160-1000 ;     164-961 :     162-588 ; 

163-326;  164-403;  167-433. 
St.  -Rep'r.  7-159;  13-852;  17-383. 
Civ.    Proc.    9-144.    220;    11-439; 

16-258. 
Abb.   N.  C.  20-222;  23-189;  24- 

107. 
N.  Y.  Super.  67-12. 
Bubd.  1. 
App.  Div.  82-547;  98-408;  112- 

31 ;  1^64-728,  781. 
Misc.  62-198. 
St.  Rep'r.  6-143. 
Civ.  Proc.  9-144. 
Bubd.  9. 
N.  Y.  97-594;  161-188. 
App.    Div.     100-365;    117-152; 

124-728. 
Misc.  14-557;  89-111. 
N.  Y.  Supp.  36-8;  78-209. 
St.  Rep'r.  88-106. 
N.  Y.  Super.  62-801. 
Bubd.  3. 
N.  Y.  161-188. 
App,     Div.     100-865;     117-162; 

124-728. 
Bubd.  4. 
N.  Y.  97-247.       » 
App.   Div.  124-728. 
N.  Y.  Supp.  66-820. 
N.  Y.  Super.  62-801. 
Bubd.  6. 
N.  Y.  68-237;  129-189;  189-641 
Hun.  9-829;  61-124. 
App.  Div.   124-728. 
N.  Y.  Supp.  66-821. 
Bubd.  6. 

N.  Y.   182-37.  499. 
App.  Div.  93-408;  124-728. 
St.  Rep'r.  38-106. 
Civ.  Proc.  6-124. 
Bubd.  7. 
Hun,  86-72. 
App.   Div.  124-728. 
Bvbd.  8. 

N.   Y.   168-168. 

Hun.  17-547. 

App.  Div.  82-547  ;  98-408  ;  124- 

St.  Rep'r.  81-137. 
Siibd.  9. 

N.    Y.    66-371:    64-180-    108-4K2: 
186-239;   161-188;  917-247. 
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fiuD,  17-547;  40-259;  110-590:  58- 
619;  63-35;  64-22;  70-261;  82- 
366;  87-601. 

App.  Dlv.  6-548:  18-278;  86-581; 
45-354:  82-646:  88-244;  8»- 
440;  101-266;  ll»-27 ;  117- 
154,  843  ;  124-728.  781 ;  126- 
889;  180-617;  182-200;  140- 
631 ;  l«M>-648 ;  158-88T  ;  150- 
813;  166-650;  lHO-156. 

Misc.  5-53:  0-155;  10-6;  15-235; 
80-394;    83-437;    80-111. 

N.  Y.  Supp.  5-135;  15-857;  19- 
883;  58-330;  54-463,  822;  60- 
820;  62-391;  64-319;  65-321; 
68-422.  1082;  0O-432 ;  08- 
104;  110-663;  115-445;  125- 
366;  182-665. 

St.  Rep'r.  8-197;  5-148;  6-768; 
12-105;  81-187:  82-322:  84- 
997;  86-227)  88-870:  40-299; 
41-106;  43-506;  46-844;  58- 
441. 

Civ.  Ppoc.  5-139:  8-91;  0-58. 144. 

Abb.  N.  C.  88-486. 

N.  Y.  Super.  52-^0. 

Daly.  11-115. 
Siibd.    lO. 

App.  Dlv.  82-547  ;  124-728. 

mTsc.  50-48 ;  66-162. 
Snbd.  11. 

App.   Div.  124-728. 
Sabd.  12. 

App.  Dlv.  124-728. 
487. 

N.  T.  180-889.  ^  ,^^    ^^^ 

App.  Dlv.  20-216:  20-672;  127- 
160  ;  147-890 ;  150-430 ;  160- 

800. 
Misc.  18-137,  759  ;  50-152. 
N.  Y.   Supp.  182-155. 

N.  Y.  88-14;  86-384;  87-250; 
111-544;  110-356;  124-253; 
134-5.39:  130-389;  157-311; 
160-5,32:  171-579;  174-281; 
180-3.33:    108-220. 

Hun.  32-874:  34-604:  68-212:  68- 
207;  77-427;  70-893;  85-502; 
OO— 598 

App.  Dlv.  12-168;  l?-0:  a»-2t5: 
388-590;  20-575;  41-512:  40- 
267;  05-121;  6O-509 :  67-70; 
74-62  ;  75-518:  77-617  :  70-42; 
83-244:  84-377:  87-313:  03- 
404;  08-505;  106-330:  111- 
813;  112-1.'>9:  113-57:  114- 
424,  745;  110-4nr»;  119-387; 
120-737;  125-147.  739:  126- 
590:  127-150:  130-862;  131- 
95;  130-183:  141-.526:  144- 
150;      146-8:      148-81;      150- 

,430:  153-14:  153-411;  *57- 
9.  41:  163-65:  166-312;  170- 
74.  323:  171-394;  175-23; 
176-749,  800. 

101  o 


Misc.  6-588;  9-598;  16-483;  17- 
692;  21-558;  25-551;  28-153; 
80-251,  659;  88-66;  88-10;  87- 
768;  88-54;  80-527;  41-314; 
45-37:  71-332;  91-537;  96- 
71,  24*. 


N.    Y.    Supp.  4-709;   80-878;  89- 

94;  47-788;  54-1065;  58-87;  64- 

621;   78-603;    76-919,   042;  77- 

202:  78-836:  70-286,  303:  S2-44. 

817;   84-323,    753:   87-878;   8H- 

700:      00-848.    977;      94-401; 

96-639,   946;   97-678,  829;  98- 

286;  101-1018;  1O7-406.  883; 

110-269:  120-4S7:  127-1100; 

128-798;    181-1025;    187-968. 

1032 ;       148-783 ;        161-850 ; 

157-79;       150-571:       lOOHMT: 

161-680.     ' 

St.    RepT.    15-588;    21-440:   81- 

256;    82-273:    85-200;    86-859; 

87-214;    88-956;    41-469;    44- 

294;  62-93;  53-369. 

Civ.  Proc.  6-352;  12-283. 

Abb.   N.   C.   10-276;  24-458;  80- 

428. 
N.  Y.  Ann.  Gas.  10-279.  n. 
Svbd.  1. 
N.   Y.  68-176;  111-544. 
Hud.  86-456. 
App.   Dlv.  44-420. 
Mlflc.  20-49.  ^^  ^^ 

N.   Y.   Supp.   46-741;  128-488. 
Civ.  Proc.  18-406. 
Daly,  18-3C6. 
8«bd.2.  _ 

N.    Y.    42-288:    66-489;    74-485: 
88-152;       106-445;       111-544; 
160-266. 
Han.  86-666. 

App.  Dlv.  67-608;  81-886. 
Misc.  20-49. 
N.  Y.  Supp.  46-741. 
N.'Y.  Ann.  Ca^  8-278,  n. 
Svbd.  8.  ^^ 

N.    Y.    40-410;    88-62:    11*-S*' 
122-632;      188-661;     157-301: 
160-265. 
Hun.  81-599;  87-648:  60-566. 
App.    Dlv.  6^-78;  81-212;  148- 

81;  17<>.872. 
Misc.  8-356;  18-427.        ^  ^^ 
N.  Y.  Supp.  28-696;  166-718. 
St.  Rep'r.  48-459. 
Sabd.  4.  .^  ^^^ 

N.    Y.    58-687;    77-164;   79-890; 

101-143.  .^ 

Hun.     22-446;     88-419:    86-569: 

50-871.  ^_ 

ApD.  Dlv.   17-248:  68-180:  171- 

709  :   176-800.  ^  --- 

Misc.   20-49;   80-708:  l»^76, 
N.    Y.    Supp.    45-741;    162-5S8. 

163-384. 
Civ.   Proc.  14-109. 
Ahh.  N.  C.  26-218. 
Daly.  18-805. 
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B«bd.  6. 

N.    T.  64-4;  88-29;  M-286;  96- 

444*  16S— 188 
Hun.'  18-141;  *S8-120:    48-a)7. 
App.   DlT.  2O-160:  77-45<f,  404; 

123-46;  180-412. 
Misc.  23-600. 
N.     Y.    Sapp.    10-303;    63-420; 

167-840. 
Abb.  N.  C.  16-469. 
««b4.  6. 
N.  Y.  28-438:  83-48;  37-872;  88- 

39:  45-708;  47-498;  62-475;  68- 

489;  129-243. 
Hun,     16-482:     24-450;     82-889; 

36-41;   41-572:  S4-588. 
App.    Dlv.    14-261:    39-418;    74- 

fa:     77-456;     78-207;  •  84-430: 

93-321 ;        96-438 ;        163-66; 

ie6-8;»:    173-833. 
Misc.  38-54;   66-385;  79-84. 
N.    Y.    Supp.    10-808;    126-440; 

139-341;   152-329;  160-225. 
St.  Rep'r.  40-605. 
Civ.  Proc.  4-287;  17-60. 
Abb.  N.  C.  15-477. 
8«l»d.7. 
N.  Y.  38-21;  50-487:  56-882;  68- 

237:     60-427:     90-286;     94-22; 

jm  ■  4[4<|  •   165-188 
Hun.  6-583;  26-109:  41-572;  82- 

867;  90-859. 
App.    DlT.    60-548:    67-502:    88- 

216;  94-410  ;  96-484;  118-802; 

166-312;   170^517. 
Misc.  10-6:  11-207:  13-759:  16- 

99;  89-640;  50-49;  52-198. 
N.    Y.    Supp.    86-942;    152-178; 

156-494. 
St.  Rep'r.  46-933. 
CW.  Proc.  7-58;  9^86. 
8iibd.8. 

N.   Y.  40-410:  71-1:  78-211:  77- 

171:     88-100:     90-286;     92-76; 

101-328;      128-468;      148-665; 

156-451. 
Hun,  59-378:  92-25. 
App.  Dlv.   78-146;  79-41;  163- 

65;  166-812. 
Misc.  8-866;   11-207;  20-49;  40,- 

54. 
N.  Y.  Supp.  28-695;  45-741. 
St.    Rep'r.    11-283;   36-211;    89- 

279 
Olv.  Proc.  18-74. 
Abb.  N.  C.  15-482. 
Siibd.  9. 

N.  Y.  Sup^.  162-178. 
489 
App.  Dlv.  111-818. 
MlBC.  87-251. 
N.  Y.  Supp.  39-94;  89-698;  98- 

286;   148-788. 
490. 

N.  Y.  108-446;  184-689. 
Hun.  88-419. 


App.  Dlv.  40.-526;  76-518;  82-80; 

90-550  ;      116-67  ;      162-464  ; 

180-413. 
Misc.  8-492;   16-96:  18-427:  20- 

49 ;  24-487 ;  40-54  ;  46-404. 
N.  Y.  Supp.  28-778:  45-740:  58- 

85;   78-336:  79-751:  81-7nri: 

86-412  :   02-575  ;  98-286  ;  lOl- 

186  ;  131-1025  ;  187-968  ;  167- 

840 
Civ.  Proc  21-888. 
491 

N.'  Y.  Supp.  96-286. 
492. 
Hun,  77-427. 
App.      Dlv.      53-292;      147-390; 

171-578. 
Misc.  24-389;  27-97;  54-158 
N.    Y.    Supp.    65-812;    98-286; 

103-822 ;  132-155. 
Civ.  Proc.  19-44a 
498. 

Hun,  77-427. 

App.    Dlv.    2-669:    99-80;    171- 

674,  578. 
Misc.  19-216;  61-260. 
N.  Y.  Supp.  44-419;  47-264:  90- 

711;   9«i-286;   118-716;   140- 

778;  157-698. 
Civ.  Proc.  19-44& 
494. 
N.  Y.  108-128;  128-45;  139-332. 
Hun.  70-371;  77-427. 
App.     Dlv.     1-222:    23-895;    53- 

»2:    68-856:    66-507;    77-314: 

86-hl6:       8^-640;       103-279; 

104-197;     110-136;     113-81; 

12O-170  ;    125-435  ;    127-341  ; 

129-18 ;     188-859 ;     189-811 ; 

158-644;    169-800:    171-678. 
Misc.   6-45;   10-203;   18-648:  26- 

421;    31-204;    32-47.    639;    83- 

126;  84-51:  36-7;   37-159:  39- 

545;     41-314,     474;     42-274, 

418:  48-199;  89-677. 
N.  Y.   Supp.  57-155:  65-812;  66- 

480;    72-45;    73-881:    74-838; 

79-245;   83-762:   92-1052;  93- 

505;     97-92;     9H-286,     1018; 

113-214;   117-330. 
Civ.  Proc.  19-448. 
N.  Y.  Ann.  Cas.  1-74,  266;  8-386; 

9-409. 
495. 
N.  Y.   128-49;  200-291. 
Hun,  80-26. 

App.  Dlv.  1-222;  113-81. 
Misc.  7-2;  9-58:  20-49;  89-&t7; 

98-310. 
N.     Y.     Supp.     45-740;     85-577; 

98-286,  1018;   162-794. 
St.  Rep'r.  84-294:  41-676. 
Svbd.  1. 

N.   Y.  88-258. 
Svbd.  2. 
Hun,  47-288. 
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S«bd.S. 

Hun.  91-828. 

St.  Rep'r.  42-894:  69-260. 

Abb.   N.   C.  90-846:  99-806:  80- 
294. 
9«bcL4. 

N.  Y.  90-296. 

Hun,  44-348. 

App.   DlT.   98-896:  40-626. 

Misc.  94-487. 

N.  Y.  Supp.  lS-666:  S8-880:  68- 
86. 

Civ.  Proc.  4-868:  10-99. 
Svbd.  6. 

App.   DIv.  98-895;  44-690. 

MIbc.  80-10. 

JSt  Bep'r.  98-71. 
486. 

N.  Y.  198-45. 

Hun,  80-26. 

App.  Div.  1-222:  40-626. 

MlBC.  90-49;  94-487;  08-319, 
321 

N.  Y*.  eupp.  46-740:  68-85;  88- 
286;  167-79;  l«a-7W. 
48T 

N.'  Y.  87-600;  174-274. 

App.    D!v.    8-249:    28-8;   41-200 
88-252:      117-30:      118-8$8 
180-349;   131-126;   187-399 
169-800;   170-518. 

MIbc  80-77 

N.  Y.  Supp.  66-480;  78-398;  88- 
286 ;  101-1088  ;  116-215 : 
191-718;    169-956;     166-494. 

How.  8-378. 

KeyeB,  8-167. 
488. 

N.  Y.  118-848;  128-45,  58;  198- 
237;  186-655;  160-44;  171-570: 
180-333;    188-220. 

Hun,    76-228;    77-103;    78-540. 

App.    DlY.   9-288;    13-9;    14-261 
90-116,    215;     98-590:     42-451 
43-560;     82-80;     84-377,     430 
83-321:      86-484;      107-137, 
108-559;   114-424,    745;    116- 
495;   118-387;  120-737;  128- 
46;    126-739:    132-537;    133- 
675;    144-150;    146-8;    147- 
149;    148-80;    160-430;    168- 
14;     167-304;     168-65;     166- 
312.     833:     170-872:     171-394. 
769;   173-833;   176-23. 

Misc.  6-588;  6-393:  8-598;  lO- 
827;  13-137;  22-279.  283.  436; 
27-208:  28-153:  30-659:  32- 
284:  87-768;  41-313;  42-30: 
44-16;  68-152;  66-110;  81- 
537;  88-658. 

N.  Y.  Supp.  28-934:  80-860;  48- 
821.  1072;  60-927;  64-520:  76- 
942:  84-753;  87-878;  88-700; 
84-954:  86-639,  946;  87-673; 
88-286 ;  101-1018  :  107-R83 ; 
110-374 ;  116-1115 :  120- 
487  :       198-798  ;      187-1032  ; 


149-241:     161-800:      156-7U; 
160-226. 

St.    Bep'r.   14-900:  •16-687. 

Civ.   Proc    14-865;   91-388. 

N.  Y.  Ann.  Cas.  1-266. 
489. 

N.  Y.  107-61 ;  108-12  ;  114-359; 
118-348 :  122-631  •  124-24, 
108;  128-58;  128-237;  133- 
407,  186-655;  141-1  S>9  ;  150- 


Hun, 

103;  78-442;  78-540;  81-21: 
82-364;  86-178,  509;  86-307: 
87-426;  80-598;  81-612. 

App.  DlT.  2-83,  288;  6-648:  8- 
335;  1^168;  18-9,  337;  16-432. 
625;  18-566;  20-116,  195,  215: 
28-690;  24-444;  88-41;  39- 
418;  48-560;  44-162;  67-73, 
438;  78-142;  78-42;  80-348:  83- 
216;  84-430;  88-585  ;  83-521 : 
86-434  :  107-13t ;  108-559 ; 
111-818:  119-169;  114-424. 
745;  116-495;  118-387;  125- 
46:  189-537:  183-675:  138- 
561  ;  141-526  ;  144-150  :  146- 
8:  147-150,  890;  148-80; 
160-430 :  163-14,  411  :  167- 
304;  168-66,  889;  166-811 
833;  170-872:  171-381:  173- 
833;   176-23;  176-749. 

Misc.  6-588;  6-80.  893;  8-476:  8- 
698;  10-6:  18-71,  137;  16-536: 
17-697;  18-118,  175;  22-2T9. 
283.  486;  28-600;  28-118:  30- 
659:  89-284:  87-768;  41-314; 
42-80;  44-16;  46-37:  66-72: 
60-152;  69-67:  66-110;  68- 
882,  81-636. 

N.  Y.  Supp.  98-984;  80-567.  860. 
994;  '«(-64:  48-821,  1072;  60- 
927;  66-388;  60-609;  64-520: 
74-666;  76-942:  89-44:  84-^: 
86-664;  87-87^:  88-700:  88- 
693;  80-848;  84-954;  85-36; 
86-366,  946:  87-678;  lOl- 
1018;  1O6-1100;  107-883: 
110-874 :  116-1115 ;  126- 
323,  437;  198-294;  l«-4; 
196-440;  127-ir)0 ;  128-798; 
189-166.  289;  188-118:  187- 
968.  1032;  188-541 ;  142-241 ; 
148-733;  148-262;  161-850; 
162-329;    166-713;   161-68a 

Bt.  Bep'r.  66-756. 

Civ.  Proc.  14-106,  246,  297. 

N.  T.  Super.  67-28. 
BOO. 

N.  Y.  iaO-511:  166-256;  IgJ- 
119;  181-461 ;  184-476:  208- 
291;  910-406:  916-241. 

Hun,  96-586:  32-413:  88-143: 
66-333:  71-625:  82-2. 

App.  DlT.  20-12:  36-.573;  E'SI- 
•190;  61-66:  67-411;  69-280; 
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T4-44;  7«-367;  T7-814,  416;  80- 
160:  84.-«)6^  439:  85-108:  8G- 
646:  87-818.  494:  88-182,  497; 
91-804:  98-308:  96-164;  97- 
642;  109-352;  194-21;  199- 
559;  116-857;  117-o26,  834; 
118-91 ;  119-480 ;  129-249. 
661 :  122-609  :  12S-809  j.  124- 
532,  577;  126-676;  127-342; 
128-191:  132-194;  133-359; 
136-499;  137-192.  234,  714; 
149-146:  141-661;  146-748; 
169-660  :  153-58  ;  154-463  ; 
167-429.  681;  158-500.  617; 
169-516;  162-233,  467:  163- 
66;  164-582;  166-48-119; 
167-151.  613;  171-297,  296; 
174—82 

lilsc.  6.'305:  7-321;  11-86;  12- 
631:  19-400.  426;  22-276.  280; 
26-13:  89-155:  81-378;  82-164. 
661;  83-125,  5^2;  84-50.  89.  310, 
468,  C28,  693:  36-318;  36-251; 
37-158.  197,  252;  88-294;  39- 
645,  685:  49-552;  41-314;  42- 
76.  274  ;  45-324  ;  46-300,  303, 
404,  446;  47-109.  238;  56- 
472;  69-228;  68-259.  437; 
79-363:  91-364:  95-165;  97- 
100;   100-173;   192-,337. 

N.  Y.  Snpp.  88-714;  48-789;  49- 
401,    465;   53-662,   828;   66-479; 
64-494;    65-119;    68-825;    69- 
1116;    71-144;    72-641;    78-641 
T4-661.    837;     76-291;     77-229, 
806;   79-245;   89-618.   552.   615 
82-581;    84-323,    984;    85-197 
88-528:    89-298;    91-828;     92- 
575;  98-188.  884,  480;  96-866 
98-232 :     109-119 ;      192-647 
193-1026;    197-490;    108-881 
119-413;     112-650;     113-214 
116-141;     116-456.     663,     947 
117-339.  935;    119-297;  121- 
1048.      1109;      122-41.      369 
188-240;    128-802;    136-256 
187-1048;    188-387;    139-68 
149-183;    143-706;    144-546 
147-931;     148-775;     159-719 
164-872;       156-869;       159-16 
.'?17:    162-210.   699:   167-600 
169-796. 

St.    Rep*r.   1-527:  8-501:  46-636. 

Civ.  Proc.  6-176;  6-41;  9-81. 

Abb.  N.  C.  18-151:  24-156. 

N.   T.  Super.  69-420. 

N.  T.  Ann.  Cas.  8-889;  9-242,  409; 
19-178. 
Sabd.  1. 

N.  Y.  46-468;  47-480;  74-61;  94- 
329;  98-511;  191-848:  119-151. 
624;  116-650;  124-536;  142- 
184;  179-1. 

Hon.  24-348:  88-867.  545:  49- 
246;    48-309;    59-186:    78-51. 

App.  DIv.  5-129:  18.183;  17-329: 
84-158:    26-855;    62-487;    66- 


176;  89-6;  119.16;  141^61; 
169-680;    168-762. 

Hlsc.  11-622;  16-631;  17-33;  22- 
638;  88-294;  68-182:  64-43. 
682;    72-641;    116-578. 

N.  Y.  Supp.  29-276;  32-794;  68- 
682 ;  7^-641 ;  116-578. 

St.  Rep'r.  16-177;  24-418;  87- 
543;  49-38:  67-247,  584. 

Civ.  Proc.  4-9.  842;  6-374;  9-97; 
14-444. 

Abb.  N.  C.  16-260.  270;  28-401. 
Sabd.  2. 

N.  Y.  47-487;  69-19;  76-511;  81- 
468;    143-167;    164-288;    167- 
214;  167-183:  168-117. 
V  Hun.   43-525;   69-240;   79-28. 

App.  DiY.  11-99;  43-657;  68-100; 
89-2;  84-106;  124-783;  127- 
348;  129-15:  171-676;  176- 
800. 

Mlac.  29-50;  22-581;  24-555;  26- 
10. 

N.  Y.   Snpp.  6-501,  559. 

St.  Rep'r.  4-128;  7-98;  11-86; 
86-015;  89-142;  46-686;  68- 
488. 

Civ.  Proc.  16-218. 

Abb.  N.  C.  18-877. 

N.  Y.  Super.  49-206:  69-406. 

N.  Y.  Ann.  Cas.  19-361. 
501. 

N.  Y.  47-426;  68-240;  66-619;  67- 
103;  67-48:  89-162,  560;  87- 
501;  88-258;  89-498;  97-410: 
197-40;  119-55;  122-367;  124- 
108;  128-68;  181-149;  132- 
475.  522;  137-240;  143-544; 
166-404 ;  165-256 ;  166-256 ; 
186-364;  299-290 ;  297-349; 
213-29;  216-656;  216-241. 

Hun,  39-522;  88-481;  41-162;  68- 
876:  61-178:  69-92;  79-23;  71- 
625;  77-467;  78,21;  86-556; 
86-276;  88-258;  92-396. 

App.  DIv.  4-424;  12-81:  16-104: 
17-248;  18-566;  23-396;  26- 
208;  26-554;  27-610:  49-526: 
44-583;  47-53:  49-.586:  6l»-138, 
317;  61-49;  62-251;  57-211; 
58-252;  67-412;  72-213:  73- 
88;  89-150:  81-386:  82-200. 
624;  84-230;  86-387;  91-388: 
98-576 :  199-413 :  196-271 ; 
113-602 ;  116-721 ;  118-207. 
407,  411;  120-500;  124-783: 
129-693 :  139-345 :  131-389. 
019;  132-,538;  137-192,  232. 
2,39.  474.  715;  189-193;  142- 
519;  14.3-739;  144-434;  145- 
213;  146-541;  150-558;  157- 
292,  429.  680;  158-616;  159- 
577;  168-921;  164-470.  708; 
166-98.  140;  167-605.  606, 
610:  169-7X7:  179-215:  171- 
556.  820:  172-291:  178-455. 
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MiflC.  12-376  :  16-07  ;  17-569  ;  20- 
49.  504;  22-104;  23-512:  24- 
587;  26-569;  26-723;  29-522; 
83-758;  84-50,  588;  85-102: 
42-661;  44-56;  45-349;  47- 
611:  49-96,  99;  54-594;  66- 
164:  60-247;  67-256:68-593; 
70-S68.  425;  72-345;  79-241, 
424  :  87-175  ;  96-696  :  98-323  ; 
100-168,  169;  101-106. 

N.  Y.  Supp.  6-549;  15-555;  28- 
871;  88-50;  46-34;  47-717:  48- 
226,  808;  60-1008;  62-1024:  68- 
881;  66-1028;  68-85,  360;  61- 
681.  970;  62-244;  68-942.  978; 
64-391.  749:  66-379.  711;  68- 
542,  812;  78-641;  76-191,  871; 
80-652:  81-881.  452.  1052;  83- 
760;  86-843;  90-344;  91-179, 
570 :  94-456 ;  96-716  ;  98-772  ; 
108-554,  873;  104-1118;  106- 
119:  118-678;  116-278;  116- 
1116 ;  120-431 ;  121-825. 
1048:  122-41,  869;  123-240; 
128-892  ;  181-267 ;  135-44  ; 
189-844:  141-549;  142-382, 
416;  143-916;  147-913  ;  148- 
268,  292;  149-503;  160-891 ; 
151-54;  166-1066;  161-66; 
164-1007  ;  165-251,  28(2 ;  166- 
450,  652 ;  167-501. 

St.  Rep'r.  12-507:  16-135;  28- 
856;  28-446:  84-631:  89-981: 
41-577;  48-371;  44-252;  64-89; 
67-247. 

Civ.  Proc.  10-189.  236;  18-90; 
19-58;  21-82. 

Abb.  N.  C.  28-60,  268, 

N.  Y.  Super.  69-864. 

Dally  Reg.   83-1421. 

N.  Y.  Ann.  Cas.  9-242  r  10-86L 
Rubcl,  1. 

N.  Y.  66-420;  61-226;  82-271; 
84-272;  98-552;  118-258;  128- 
295;  181-72;  182-472;  148-547; 
144-44;   166-171. 

Hun.  22-52;  33-465;  87-387;  44- 
10;  50-589;  62-226;  66-77; 
67-142;   72-463;   81-420. 

App.  Dlv.  80-477;  38-550;  49- 
290;  67-410:  73-40;  76-519; 
120-500 :  124-783:  167-292, 
682;    166-867. 

MiBC.  10-120.  223;  16-341;  21- 
512.  713;  27-147;  33-428;  98- 
319. 

N.  y'.  Supp.  31-7;  52-387;  66- 
426  ;  64-1.56  :  78-600  ;  87-717  ; 
96-403  ;  180-815 ;  141-549 ; 
142-785;  151-702;  162-794; 
168-1029. 

St.  Rep'r.  14-97;  17-181;  19- 
486  :  35-278  :  38-477  ;  39-171  ; 
49-299;   53-438. 

Civ.  Proc.  4-367;  8-120,  835;  16- 
58,  236. 


^% 


Abb.  N.  C.  16-177. 
N.  Y.  Ann.  Caa.  6-288. 
Siibd.  2. 
N.  Y.  60-17;  82-10;  84-272;  89» 

508;  164-119. 
Hun,     40-497;    43-625;     44-843: 

63-626;  66-264. 

App.     DIv.    6-517;    68-S45;    73- 

213;    84-230;    118-776;    132- 

277;   167-292,   681- 
Ml8c.  7-152;  14-485;  16-841;  17- 

353;  64-14;  89-406;  98-319. 
N.    Y.    Supp.    67-956:    108-698: 

117-26 :     118-799 ;     141-549 ; 

142-785:      151-702;      152-240; 

162-794 

St.  Rep'r. '89-813;  48-135. 
Civ.  Proc.  7-291 ;  10-69 ;  11-210. 
Abb.  N.  C.  15-842;  20-222. 
602. 

N.    Y.    107-40;    166-404;    186- 

864;   216-241. 
Hun.     42-283;     60-240:     86-414; 

92-301. 
.   Dlv.  10-194;  82-624;  118- 
102;  131-389;   182-277;  136- 

496;   137-237,   715;  157-389; 

164-4n:    176-618. 
Misc.  12-57;  17-569;  20-504:  89- 

676 ;  64-48  ;  70^425  ;  84-33. 
N.    Y.    Supp.    6-549;    88-50;   49- 

972;     Sl-1052;     96-568;    9S^ 

772;    121-189;    122-41:   126- 

974;  188-1S9;  142-253;  146- 

984 
St   R*ep*r.  24-918;  42-694;  46- 

490;  60-677. 
Svbd.  1. 
K.  Y.  66-270;  166-672;  159-548; 

164-119. 
Hun.     26-367;     86-389:    40-157; 

68-626;  66-502;  69-92. 
App.    Dlv.    16-601;    82-492;   77- 

254;   110-672;    182.277. 
Misc.   10-222;   12-198;  21-717;^ 

64-387. 
N.    Y.    Supp.    28-1060;    8O-10S8; 

48-140;   79-208;   117-26. 
St.    Rep'r.    12-507;    23-356;  27*^ 

859;   68-162.  ' 

Civ.  Proc.  10-84. 
Subd.  2. 
Hun,  24-97;  78-20.  ^  « 

App.    Dlv.    26^205:    82-153;  M^ 

165  *   144-439. 
Misc.  14-484;  68-469;  102-«5. 
N.    Y.    Supp.    86-699;   86-1121; 

108-1042;  169-86. 
Svbd.  8. 
N.  Y.  92-76;  124-24;  189-4S84. 
Hun.  46-497. 

App.  Dlv.  132-277;  144-437. 
Misc.  13-41;  23-247;  24-578.  _. 
N.     Y.     Supp.     29-66;    117-26: 

120-637. 
Civ.  Proc.   16-86,  286. 
Abb.  N.  C.  26-283. 


1014 


NOTBB. 


N.  T.  200^292;  216-241. 

Hun.  13-461. 

Misc.   12-107;   89-587. 

N.  Y.  Supp.  142-766. 

Abb.  N.  C.  15-172. 
604. 

N.  Y.  200^202. 

Misc.  12-107. 

N.  Y.  Supp.   120-481. 
SOS. 

N.  Y,  BO-574. 

A  pp.    Dly.   2IS-208;    110-687. 

Misc.  26-122;  49-00. 

N.  Y.  Snpp.  56-1100. 
006. 

Hun,  41-278. 

App.   Div.  14-488;  168-220. 

Misc.  8-150;  92-508. 

N.  Y.  Snpp.  26-768:  29-803;  56- 
1100;  104-860;  155-581;  156- 
538;  167-355. 

St.  Rep'r.  4-674. 
607. 

N.   Y.   107-35 ;  218-88. 

Hun.  74-128;  78-52,  80;  79-571; 
144-518;  150-124. 
-  Apr>.  DIv.  4-425;  27-519:  28-377; 
88-454;  37-610;  44-439:  58- 
857;  60-69;  78-112;  77-416;  80- 
150:  108-279,  282;  118-834 
119-480;  124-573;  125-435 
127-342 ;  128-473 ;  129-16 
138-368;  137-620;  189-848 
144-518;  150-124;  159-516 
162-468;  168-968;  160-249 
171-554.  5601,  575;  177-656. 

Misc.  9-308;  10-204:  14-832;  16- 
275.  624:  19-3.  16,  400.  420; 
20-300;  22-631;  25-10,  18.  661; 
26-682;  SO-L'tS;  88-125;  84- 
60,  589:  86-820;  87-262;  89- 
547,    635;    44-208;    58-197. 

N.  Y.  Snpp.  29-263:  80-309,  945: 
88-332.  414;  50-509:  51-155: 
M-826:  56-258:  57-155:  58- 
826;  60-182.  728;  71-144;  76- 
402;  79-812;  80-652,  615;  92- 
1052 ;  108-1026 ;  112-830 
118-214:  114-220;  115-141 
121-1100;  129-481;  144-«46 
154-464;  157-886.  396;  167- 
600. 

St.  Rep'r.  12-506. 

Abb.  N.  C.  29-200. 

N.   Y.   Ann.  Casl   1-72;  6-68;  8- 
386;  9-400. 
608. 

N.  Y.  109-329. 

Hun.  62-553;  74-123. 

App.  DIv.  62-449:  68-61:  77-416: 
86-516;  103-275.  282;  106- 
156:  1O7-10:  113-660,  834; 
125-435;  128-345.  847:  130- 
316,  666;  144-518;  158-648; 
166-441;   167-613;   178-492. 
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Misc.     14-322;     19-400;    25-245; 

80-43,  48;  88-182;  84-688;  85- 

320  ;  41-314  ;  46-146 ;  51-600  ; 

70-136. 
N.  Y.   Supp.  51-155;  55-62;  66- 

78:    67-1024;    70-369;    71-144. 

848;    79-312:    88-762  ;  87-494  ; 

92-1026.  1062;  112-748;  124- 

786:  129-481:  188-720. 
Civ.  Proc.  28-187. 
Abb.  N.  C.  81-66. 
N.  Y.  Ann.  Cas.  1-78. 
509. 

N.  Y.  200-291. 
Hun,  22-686. 

App.    Dlv.    187-609;    159-677. 
Misc.  12-197. 

N.  Y.  Supp.  121-1048:  182-421. 
N.  Y.  Ann.  Cas.  2-281. 
App.  Dlv.  114-603. 
51 0. 

N.  Y.  Supp.  99-1062. 
511. 
N.  Y.  186-458. 
Hun.  25-277;  63-191. 
App.  Div.  49-384;  90-500;  114- 

003;  180-669;  137-400. 
Misc.  15-124;  54-73. 
N.    Y.     Supp.    63-672;    85-528; 

104-494  ;     115-34  ;     121-718  ; 

128-707;    182-836. 
Civ.  Proc.  19-373. 
N.   Y.   Super.   48-208;  54-8;  57- 

120. 
512. 
Hun,  26-277. 

App.  Dlv.  49-384;  114-608. 
Week.  Dig.  16-218. 
518. 
N.   Y.  216-241. 
Anp.    Dlv.   114-603. 
Misc.   74-^482. 
N.  Y.  Supp.  99-1062. 
514. 

N.   Y.    169-219;  200-291,   292; 

212-36.  • 

Hun,  87-246. 
Add.  Dlv.  21-7;  22-476:  88-182; 

93-121 ;     100-352 ;     114-603 ; 

119-519;    187-314;    188-438; 

141-427:      141-910:      171-574. 

578:179-743. 
Misc.  8-224  ;  11-85  ;  15-461 ;  46- 

675  ;  62-91. 
N.  Y.  Supp.  28-564:  82-814;  83- 

1047;    47-264;    48-30;    86-976: 

91-828 :      92-736;      115-1011 ; 

116-597;    122-29,    800;    126- 

25,    723,    817;    167-698;    167- 

343. 
St.  Rep'r.  4-127. 
Civ.  Proc.  19-63.  316. 
How.  54-211;  60-4a 
516. 
N.   Y.   166-257;   108-463;   200- 

201. 
H;un,  '89-870. 
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App.      DIt.     92-165;      138-438; 

141-910:    148-432;    143-286. 
Miftc.    e2-91;    102-240. 
N.    Y.    Supp.    H«-1122;    89-564; 

115-1011;    122-800;    12e-723, 

817;  168-876. 
Civ.  Proc.  1-204. 
510. 

N.    T.   125-660;    109-219;   198- 

453  *  212—86. 
Hun.  78-80;  74-424;  79-389;  86- 

05. 
App.  Dlv.  15-476;  51-607;  71-37; 

84-480;    86-546;    87-261;    93- 

121;   111-319;  110-301;  128- 

323;  187-576;  138-468;  140- 

872;    141-478;    141-871.   910; 

148-674,    869;    144-408;    149- 

901;    160-93;    152-707;    162- 

283:   171-508. 
Misc.     8-224;     B9-255 ;     62-91; 

OO— 6  *    9H— lis 
N.  Y.  Supp.  29-770:  44-486;  64- 

63;  71^-678;  83-756;  84-319; 

lliB-675:    115-1011;   122-237. 

822;    126-710;    126-324.    478. 

723;    129-238:   184-747,   812- 

146-1072;  147-606;  163-1081; 

167-632;  162-262;   169-115. 
Civ.   Proc.  19-66,  68. 
Abb.  N.  C.  21-6S. 
How.  62-253. 

N.  Y.  Ann.  Cas.  4-219;  7-386, 
617. 

N.  Y.  81-251. 
App.   Div.   171-575.  5781 
N.  Y.  Super.  46-21. 
Week.  Dig.  9-274. 
618. 
Hun.     21-840;     26-661;     77-428; 

88-504 
App.  Dlv.' 127-150;  181-95;  144- 

550. 
N.  Y.  Supp.  84-891;  98-557. 
619. 

N.    Y.    97-370;    133-433;    ITO- 

489;  184-120;  216-224. 
Hun,  92-242. 

Dlv.  11-98;  39-418:  40-304 

J3-305:        S5-46:    .  110-394 

127-150;     130-637;     131-642 

132-400;    149-264;    169-516, 

162-468;     165-118;     166-368. 
Misc.  11-218;  13-137;  14-80:  29- 

524,  629  ;  30-529  ;  46-237  ;  66- 

472 :  63-236. 
N.  Y.  Supp.  2S-564:  60-896;  61- 

188;     71-929;     82-1005;     97- 

88;    111-354;    116-760;    141- 

240;  144-546;   160-719 ;  161- 

996:  leo-ss."^. 
N.  Y.  Super.  60-305. 
620. 

N.  Y.  87-40:  138-291:  188-55. 
App.     Dlv.    38-69:    93-166;    94- 

440:    160-414;     167-585;    178- 

678. 


^Sfe 


Misc.  29-572;  49-836. 

N.    Y.    Supp.    88-23$:    1SS-S17; 

160-168. 
Civ.  Proc.  14-6. 
How.  64-500. 
Law  Bull.  4-18. 
521. 
N.  Y.  180-406;  136-45& 
Hun.     86-168;     43-521;    80-2S6; 

60-292;  77-427;  78-57;  79-164; 

86-84;  87-340. 

App.  Dlv.  86-186,  608:  40-623; 
49-422;  68-284;  69-62;  61-190; 
73-300;  106-56;  lOS-317: 114- 
139;  116-351;  116-82:  119- 
882,  391;  124-812;  136-149; 
189-816:  149-47T.  535;  160- 
833;  164-286;  169-317. 

Misc.  8-472:  26-39:  27-122;  41- 
618:  67-572;  69-320;  74-522; 
77-282. 

N.  Y.  Supp.  66-179:  66-3fi2:  6»- 
516;  63-422;  68-806:  69-88; 
70-437  ;  76-851  ;  96-788 ;  »7- 
234;  99-618:  101-241;  120- 
415  ;  128-1026  ;  124-757 ;  1J»- 
1079;  184-87;  136-287:  1S8- 
859  ;  140-188 ;  144-476 ;  146- 
432 

St    Rep'r.  8-175. 

N.  Y.  Ann.  Cas.  2-118. 


N.  Y.  114-518;  186-189;  1«9- 
217;  184-157:  216-627;  «18- 
57. 

Hun.  46-1;  61-248;    66-858:  <9- 
.456;    78-80;   82-296;   86-36. 

App.  Dlv.  16-205;  20-167;  28- 
546;  28-212;  30-287:  81-301: 
38-162;  49-422:  60-533:  51- 
390;  62-421.  433;  66-112;  6»^ 
448;  76-114;  80-6:  81-143:  **- 
480;  88-92:  95-147;  97-54.  67; 
98-210;  111-319;  116-400: 
141-912;  146-571;  149-536 
901;  161-500;  163-722;  166- 
119;  169-416:   171-108.  76& 

Misc.  7-542;  8-225;  9-390;  11- 
47;  16-26;  17-33;  19-426:  22- 
100,  538;  26-79.  696;  27-704; 
40-305;  44-497;  45-340;  62- 
91:  67-.572;  91-232;  96-276; 
102-240. 

N.  Y.  Supp.  48-531.  1054:  61-961; 
66-542;  63-422;  70-1130:  71- 
62;  72-573;  74-1026:  78-782: 
80-1065;  8r-768:  88-745;  89- 
658;  90-340;  97-744:  115- 
1011 ;  126-723 ;  l**:??*: 
137-962;  160-719;  168-1081» 
166-973:  168-699:  159-^ 
469:  161-808;  162-699;  168- 
fi76 

N.  Y.  Super.  69-141. 

N.  Y.  Ann.  Cas.  6-62. 
523. 

N.  Y.  108-242;  181-490. 
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Httn.  33-238;  65.37. 

App.     DlT.     117-471;     124-784; 

138-713:      165-886;      1738-833. 

852.  857;  173-201. 
Misc.    H-549;    82-288;    48-494; 

54-249;  87-418;   01-416.  578. 
N.   y.  Supp.  20-787;  34-784;  66- 

366;    »5-910:    102-626;    104- 

397;  123-762;  140-591;   151- 

361;   15O-40& 
Civ.  Proc.  6-30;  14-8. 
Abb.  N.  C.  21-214. 
524. 

N.   Y.   110-150. 
HiiD.  46-897. 

App.  DlT.  84-806;  00-247. 
Misc.  26-202. 
N.  Y.  Supp.  82-642. 
Civ.  Proc.  14-448;  21-28. 
Abb.  N.  C.  14-86. 
Dem.  2-429. 
325. 

Hun,  33-152;  61-48. 

App.      DK.     86-562;      114-285; 

121-635;   187-879. 
Misc.    20-578;    82-107.    429;    40- 

206;  43-590;  40-806. 
N.  Y.  Supp.  65-428:  66-745:  83- 

1019;    80-525;    00-769;    106- 

303;  130-873. 
St.    Rep'r.  80-825. 
Civ.  Proc.  7-447;  8-448;  21-60. 
Week.  Dig.    28-286. 
N.  y.  Ann.  Cas.  7-874. 
Svbd.  1. 

N.  Y.  133-27a. 

App.      DlT.      47-392;      117-124; 

174-261. 
N.    Y.    Snpp.    102-386;    160-297. 
8iibd.3. 
Hun.  24-348;  27-370;  41-59;  46- 

898*  74-347 
App.  biv.  84-306;  145-571. 
Misc.     18-628;     26-202;     27-496; 

31-275. 
N.  Y.  Supp.  55-1004;  58-411;  64- 

42. 
St.  Rep'r.  2-275. 
Civ.   Proc.  11-5;  15-264;  10-24& 
Abb.  N.  C.  20-4. 
Daly,  13-36. 
526. 

N.  Y.  54-574  ;  04-574 ;  110-160 ; 

217-108. 
Hun.  26-158;  27-369;  41-58;  40- 

471;  61-49. 
App.     Dlv.    44-31:    52-482;    00- 

247:    114-285;    137-879:    171- 

348 
Misc."  7-860:  17-736:  24-52:  32- 

107  :  43-589  :  40-306  :  60-357. 
N.  Y.  Supp.  60-407;  65-114.  427; 

80-525 :       00-769 :       156-1006 ; 

162.g41 :  166-1045. 
Civ.   Proc.  0-76:  14-443:  10-241. 
Abb.  N.  C.  20-2. 
Week.  Dig.  15-211. 
N.  Y.  Ann.  Cas.  7-874. 


527. 

N.  Y.  200-291. 

Hun.  33-143:  73-211. 

App.  Dlv.  170-382. 

N.   Y.   Supp.   48-856. 

How.  67-230. 
628. 

N.  Y.  52-596;  74-307. 

Hun.   13-494J  25-151. 

App.  Div.  52-482;  170-882. 

Misc.  30-66;  48-495;  55-534. 

N.  Y.  Supp.  50-1016;  62-888; 
05-910;  105-943;  166-1045. 

Civ.   Proc.  6-117. 

Week.  Dig.  22-188. 
520. 

App.  DiY.  188-718;  165-885. 

Hun.  66-87. 
•  N.  Y.  Supp.   151-361. 

Civ.  Proc.  6-80. 
530. 

Hun.  26-335. 

Misc.  11-647:  50-47;  62-422; 
06-52. 

N.  Y.  Supp.  07-829;  116-647; 
121-1013:    160-14. 

Civ.  Proc.  6-412. 

Abb.  N.  C.  18-868. 
581. 

N.  Y.  84-493:  07-272;  120-23; 
220-188. 

Hun,  27-515:  28-215:  40-47:  40- 
233;  50-5;  61-210;  71-256; 
72-442;  75-428:  82-859.    ' 

App.  Div.  8-188;  21-286;  88-565; 
37-534;  64-615;  65-162;  68- 
488:  60-148;  78-819,  509;  74- 
74;  77-318;  88-68,  629:  88- 
183,  237:  00-256;  114-113; 
116-133.  369;  110-427;  120- 
642;  132-848;  138-787.  898; 
140-839;  146-469;  148-634; 
153-58 ;  160-581 ;  168-542. 
943. 

Misc.  10-8;  15-415;  22-145;  24- 
878;  80-301;  36-838;  30-424; 
44-165;  46-202:  47-6;  40- 
321;  63-254;  88-123;  lOO- 
106,  172. 

N.  Y.  Supp.  18-558:  47-669;  40- 
937;  72-248.  593;  74-981:  76- 
672;  77-251;  80-21;  82-490, 
498;  85-428:  88-966;  80-794: 
OO-940;  01-872;  08-196;  00- 
681;  101-904;  116-124:  116- 
720;  121-424;  123-12.  431; 
125-803:  120-877;  131-271; 
137-1043  ;  148-604  ;  144-771 ; 
148-970:  153-083:  165-124; 
161-410:   162-258. 

St.  Rep'r.  12-71. 

Civ.  Proc.  14-57,  99.  167.  262. 
274;  16-24.  134,  182;  10-71,  72, 
74.  207;  21-89.  304;  23-237. 

N.  Y.  Super.  55-156. 

N.  Y.  Ann.  Cas.  6-21,  221. 
632. 

N.  Y.  114-518;  133-247. 
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HiiD«  47-281;  7S-428;  9<MSS0; 
91-188. 

App.  Dlv.  ie-187;  20-5;  37-414; 
58-87;  58-382;  ©9-171;  109- 
602;  118-481;  140-422 ;  168- 
444-  •    17M-S4 

Misc.  '  16-56,'  170  ;  26-208  ;  54- 
234;  60-530;  61-112;  71-28; 
72-882 ;  85-148 ;  87-284  ;  89- 
126;  96-468. 

N.  T.  Supp.  36-346;  55-1045;  66- 
1093;  62-1127;  90-962 ;  95- 
93:  194-33;  112-1111;  126- 
352;  127-184;  148-174;  149- 
857:    152-882;    168-800. 

St.  Rep'r.  25-316. 
688. 

N.  T.  101-334:  188-246. 

Hun,  18-288;  72-400. 

App.    Dlv.    i5-S84;   84-132,    26Y; 

37-575;    42-248;    48-557;    58- 

298;     70-435;     83-550;     117- 

467;    119-575;    123-12;    137- 

664;    141-457;    148-46;    151- 

490;  159-742;  161-137;  162- 

496;     166-209;     168-40;     172- 

724:  177-488. 
Misc.  11-47;  14-650;  15-629:  20- 

699;    22-276;    24-227;    26-281; 

46-107;    44-210;    47-416;    60- 

505;    57-619:    68-382;    96-692: 

98—418  • 

N.   T.   Sapp.  64-527,  629;  55-73: 

59-19;  64-290;  75-484:  82-153; 

88-1044;    109-406;    102-544; 

104-100;    107-452;    108-883 ; 

113-997:    122-806;    126-201; 

182-105$;  138-177;  144-066; 

145-99 ;     146-392 ;     147-676 ; 

151-496 ;      153-864 ;      154-961 : 

158-630:    160-844,    861:    161- 

206;  168-121,  535. 
St.  Rep'r.  4-36. 
Abb.  N.  C.  9-801. 
How.  6-272. 
Week.  Dig.  12-846. 
N.  Y.  Ann.  Cas.  19-428. 
584. 

N.  Y.  76-897,  664;  86-384;  118- 

662. 
App.  DlT.  84-131:  88-86:  89-619; 

49-172 ;     135-374  ;     189-798 ; 

142-79;    166-708;   168-141. 
Misc.     11-139:    20-242;    24-380; 

49-307;  59-281. 
N.  Y.  Supp.  31-1021:  46-794:  46- 

528;    64-629;    100-466 ;    112- 

1107;  120-897;  124-401 ;  158- 

437 
Civ.  Proc.  7-219;  14-138,  428;  16- 

832. 
Daly,  10-844. 
686. 

N.    Y.    69-122;    76-495;    77-182; 

81-246;  87-281:  118-179;  177». 

186;  194-312,  321. 


Hon,  16-560;  28-200;  78-84;  86- 

482. 
App.     Div.     16-82,    271:    22-404; 

24-91;   26-74:^9-518;  52-448; 

67-598;  72-184:  74-3(^:  79-40; 

81-168;  86-616;  109-868;  111- 

482,     489;     120-573;     124-7n. 

186-369;    149-314;    161-137; 

164-397;  178-492. 
Misc.   14-332;  87-506;  41-856: 

46-487;  55-571. 
N.  Y.  Supp.  66-78;  76-1034:  79- 

420 :  77-507  ;  88-762 ;  84-764 ; 

96-822;     97-908,    911;    104- 

1081 ;       109-238 ;       120-S84 ; 

126-212:    149-801:    169-3». 
St.  Rep'r.  12-649. 
Civ.  Proc.  8-188. 
N.  Y.  Super.  62-802. 
686. 
N.  Y.  98-616;  149-476w 
Hun,  28-60;  26-498;  79-561 
App.  Dlv.  4-115;  16-82,  8S:  18- 

148:    44-324;    48-298;    52-440; 

66-260 ;       89-292 ;       88-616 ; 

149-314;     146-397;     148-4S4: 

178—402 
Misc.    10^678;    14-382;    48-76: 

191-110. 
N.   Y.   Supp.  69-619;  66-78;  2" 

23;     89.226;     88-762;    1<5. 

416;    125-212;    182-968:  160- 

829 ;  166-721. 
81.  Rep'r.  8-84. 
Abb.  N.  C.  81-5& 
How.  67-447. 
N.  Y.  Ann.  Cas.  1-276L 
Law  Bull.  4-81. 
687. 

N.  T.  74-88;  219-411. 
Hon,  21-382;  68-376:  88-flOL 
App.    Dlv.    27-20;    82-171:  »- 

406;    86-679;    61-64;    67-«n: 

76-412:  82-101 ;  99-514 ;  118- 

7;    129-677;    128-809;    18J- 

750;    188-88;     142-79;    140- 

144;  144-651;  146-821;  l^" 
278;  166-110,  122;  16T-466; 
159-287;  171-236;  178-484, 
480 

Misc. '6-489:  18-103:  17-33;  20- 
142;  26-480;  37-61:  39^545:  41- 
313  ;  48-417  ;  64-144 ;  56-565 ; 
65-5.79  ;  67-228 :  88-295 :  102- 
262. 

N.  Y.  Supp.  60-108;  52-965:  M- 
614;  67-478:  69-1116:  106- 
278 ;  116-141 ;  124-478 :  180- 
781;  188-704;  149-47;  I**- 
015:  169-618 ;  166-99:  188- 
818 

Civ.  Proc.  19-869. 


N.   Y.   219-405. 
Hun.   76-674;   88-601:  92-2.  ^ 
App.    Dlv.    4-428:    89-426;   fj- 
64;   128-808;    184-759;  146* 
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321;   155-122:   171-236. 
Misc.  6-610:  9B-12^.  84-698;  41- 

818*  43—417 
N.  Y.'Supp.  5S-770:  56-614;  69- 

1115;    70-1011;    115-141;    119- 

451 :  150-013. 
Civ.  Proc.  14-224;  19-875. 
N.  Y.  Ann.  Cas.  9-169. 
689. 

N    Y    141-84 

Hun/    59-137':     69-413;     70-488; 

89-11    572 
App.  DiV.  16-609;  28-27:  88-174; 

45-06 :  87-465  ;  97-136  ;  lOS- 

684;    108-90;    112-15;    162- 

218. 
Misc.   7-875:  10-688:   12-80;  24- 

888;  48-212;  91-423. 
N.     Y.     8upp.     48-883  r    92-924; 


Cly.  Proc.  14-130,  283:  16-66. 
640. 

N.  Y.  141-84. 

Han,  70-488:  89-11. 

App.  Div.  87-465 ;  97-186 ;  108- 

09;  112-15. 
Misc.   10-654 :   24-888 ;   91-428. 
N.  Y.  Supp.  98-53. 
CiT.  Proc.  16-56. 
641. 

N.  Y.  141-84. 

Hun,  89-11. 

Add.  DIy.  12-196:  28-27;  46-96; 

87-420.  466;  111-874. 
Ulsc.    7-875;    24-888:   91-428. 
N.  Y.  Supp.  68-401;  81-299;  97- 

005;  166-271. 
Civ.  Proc.  14-130. 
642. 

N.  Y.  128-138 ;  194-392. 

Hun,  44-630;  60-244. 

Apj>.  Div.  7-666;  11-622;  18-94; 

20-325;    29-374;    41-411;    53- 

627;  79-22;  86-680:  97-634; 

110-216;     112-16,     122,     128; 

116-848:     117-471;     127-449, 

80d;     128-694;     180-21;     135- 

362;   187-398;    142-80;    147- 

374;    154-323:    162-398;    178- 

790 ;  176-600. 
Misc.  8-95;  14-182;  28-445;  26- 

268;  27-60;  41-558:  52-637; 

68-269;   64-302;   67-584;   90- 

77  *  99-361 
N.  Y.*  Supp.  28-1006;  48-788;  68- 

664;   56-480;  58-822;   65-729; 

79-1011;  95-114:  90-216:  97- 

270;  98-63,  83,  136:  100-1029; 

108-679,    626;    108-77,    1086; 

111-844;       113-80:      114-4^0: 

121-718;    147-670;    148-617; 

1 52-^)6 ;      167-3a3 :      160-50 ; 

168-623,  768;  166-446. 
Civ.  Proc.  14-6;  19-161.  373. 
Abb.  N.  C.  20-1:  81-264. 
N.  Y.  Ann.  Cas.  1-26. 


Hun,  90-516. 


App.  Div.  18-94;  112-16;  117- 

472. 
N.  Y.  Supp.  89-564;  102-626,  642. 
Civ.  Proc.   19-63. 
644. 

N.  Y.  101-640;  128-324;  152- 
201;  198-188;  218-166. 

Hun,  32-612;  70-47:  74-270. 

App.  Div.  6-379;  11-100;  16-75; 
17-530;  24-134;  27-2:  28-172; 
29-575;  33-554:  41-570:  46- 
163;  48-499;  68-121;  69-281; 
72-290;  77-344;  82-330;  85- 
228;  96-625;  99-286;  102- 
249;  109-518;  112-15;  117- 
236;  122-614;  123-413;  128- 
826;  188-738:  134-470.  651: 
186-381;  144-358;  149-246; 
164-110;  168-288. 

Misc.  7-61;  8-496:  11-395:  14- 
427  :  20-382  ;  42-688 ;  46-264  ; 

N.  Y.  Supp.  28-764;  44-691:  46- 
704;  48-816;  60-886;  68-724; 
61-736:  68-661;  74-661;  79- 
74,  408;  88-315;  92-963;  96- 
619;  98-53;  1O1-1060;  107- 
607,  1110;  112-681;  118-134; 
119-347,  464 ;  120-1016  ;  128- 
1042;  149-484;  153-1004; 
163-70;  169-^9. 

St.  Bep*r.  71-26. 

Civ.  Proc.  14-187.  293;  19-448; 
21-82. 

Abb.  N.  C.  27-139;  81-254. 

N.  Y.  Ann.  Cas.  2-121. 
545. 

N.  Y.   181-128. 

Hun,  17-604;  18-846. 

App.  Div.  22-476;  28-512;  80- 
610;  49-366,  640;  62-376;  76- 
28:  76-330;  77-313;  93-323; 
95-126  ;  97-64  ;  108-296 ;  116- 
794  ;  119-795  ;  124-621 ;  129- 
18,  694 ;  185-644 ;  136-162  ; 
153-902  ;  157-76  ;  159-676  ; 
162-467,  659;  164-357;  170- 
63;  171-379. 

MlBC.  26-262;  32-47.  163;  84-30. 
635;  87-367:  39-547.  548:  41- 
673  ;  43-417  ;  44-679  ;  51-499 ; 
58-460:  55-367;  69-74;  72- 
478*  91—99 

N.  Y.'Supp.  47-1099:  48-30:  63- 
526;  66-867;  70-1094;  76-460; 
77-957;  78-414;  79-244.  245; 
85-146  :  90-133  ;  05-718  ;  104- 
787;  109-221:  113-214;  114- 
139;  115-141:  120-181.  543; 
126-1015 :  180-787 ;  137- 
1102  ;  141-238  ;  144-876  ;  147- 
597,  931  :  140-665  ;  167-570. 

Civ.  Proc.  7-62,  314;  15-72. 

How.  68-220. 

N.  Y.  Super.  46-414. 

N.  Y.  Ann.  Cas.  8-386;  9-408;  10- 
178. 
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54e. 

N    Y    81-14 

Hun/  12-92;  26-442;  Se-70;  59- 
129. 

App.  Dlv.  18-124:  S6-579;  44- 
582;  62-260;  71-41S.  421:  85- 
148;  88-188;  08-815;  112-15; 
116-183;  118-832;  120-661; 
122-250  ;  283  ;  126-861 ;  12T- 
557;  150-124;  150-516;  1T8- 
486    489. 

M!sc.'lO-28;  14-82:  16-483;  26- 
282,  300;  46-202,  266;  40- 
321;  63-460:  61-438;  6T-258; 
06-49;  07-83. 

N.  Y.  Snpp.  TO-1123:  75-902,  903; 
83-148:  84-669;  85-1113:  86- 
959:  00-680;  08-53;  00-841 ; 
108-835:  105-75:  106-707, 
780;  110-403:  111-872;  112- 
518:  114-890,  898:  115-495; 
122-209,  604;  184-694;  144- 
546  :  160-14  ;  161-1 ;  165-427  ; 
160-948. 

St.  Rep'r.  60-879. 

01 V.  Proc.  10-56,  68,  821;  21-89. 

Abb.  N.  C.  10-474. 

N.  Y.  Ann.  Cas.  7-98. 
547. 

N.  Y.  120-209;  190-580 ;  20(K- 
20;  210-411. 

Dlv.  180-391^  452.  569 
131-9.  203;  132-181,  666. 
783:  133-71:  134-321.  488. 
561 ;  135-421.  435,  585 ;  137- 
591;  138-274,  514,  819;  130- 
26,  741;  140-135.  430;  141- 
800;  143-148.  926;  144-165. 
188»  330.  537.  550.  559;  148- 
885;  140-242.  278.  470;  152- 
553;  153-287.  798;  155-119; 
157-120,  285,  466;  158-617; 
150-237,  742,  799;  160-79o ; 
161-782;  164-598,  609:  167- 
3i55,  542;  168-267;  160-468. 
792;  171-236,  295,  73.3.  709: 
172-187;  173-3,37:  177-384; 
178-488;  170-363;  180-682. 

Misc.  60-564;  62-262.  491:  64- 
290;  65-309,  555;  66-613; 
67-228.  574,  583;  68-193, 
470;  70-,S,S7;  73-402;  74-204, 
239.  561 ;  78-417,  679 ;  70-82. 
249:  82-486;  80-535;  01-675; 
02-247:  04-612:  05-.332:  06- 
260;  08-43,  308.  319,   321. 

N.  Y.  Supp.  112-659;  113-789, 
819,  983:  115-34,  64;  117- 
937;  110-705;  120-333.  771. 
969.  971;  121-1110;  122-300; 
123-341.  491;  124-47,3,  504, 
550,  750.  815:  126-90,  709; 
127-697;  128-722.  781,  791, 
931;  120-846:  132-570:  133- 
281,  560,  823;  134-7.  694: 
187-1084 ;  130-341 :  140-47. 
267.  408 ;  142-195.  915  ;  144- 

loao 


51.  897;  145-780:  153-702, 
876;  15%-348.  926;  167-98, 
118;  150-333.  987;  162-271 
610,  794;  165-431;  167-857: 
160-817. 
549. 

N.'  Y.  58-640;  67-1;  69-188;  74- 
491;  80-408:  lOl-l;  123^537. 
125-3^:  159-50;  171-235. 

Hun.  11-38;  18-304;  22-63:  5S- 
558. 

App.  Dlv.  4-548;  26-516;  20-437: 
68-12;  85-194.  579:  88-2;  00- 
206  ;  93-410  ;  96-88  ;  101-59.S: 
107-M2;  111-543;  116-337; 
135-282;  140-530;  157-295: 
161-765;    166-2. 

Misc.  18-.364:  22-524:  64-117; 
66-223;  67-169. 

N.  Y.  Supp.  50-300:  53-59;  65- 
382;  78-935:  74-194:  KS-lix 
287;  84-372;  92-29.  220:  06- 
191:  110-49;  115-686;  116- 
1028 ;  122-1023 ;  130-839 ; 
142-506;  148-277;  145-397; 
147-78. 

St.  Rep'r.  28-4;  83-25;  88-588. 

Civ.  Proc.  14-320,  352:  15-4ia 

Abb.  N.  C.  18-280;  21-257;  28- 
266. 

How.  N.  8.  1-8. 

Daly.  9-516;  14-448. 

N.  Y.  Ann.  Cm.  6-66.  281 
Sabd.  1. 

Hun,   44-4. 

App.  Dlv.  16-479. 

2di8C.  18-90. 

N.  Y.  Supp.  44-964. 
Svbd.  2. 

N.  7.  88-148:  45-849:  61-6M; 
58-260:  66-456;  68-273:  70- 
486;  77-427,  589;  80-202:  84- 
239;  08-363;  06-100;  10S-«80: 
126-511;  182-607;  168-57: 
171-286. 

Hun.  10-587;  14-619:  20-22;  27- 
26;  28-389;  30-9;  83-U4:  37- 
508;  44-3;  56-344;  57-594:  68- 
558:  59-149;  72-462. 


App.  Dlv.  16-417;  81-291:  89- 
21:  92-277;  67-514;  68-14:96- 
90:  104-26;  107-541 ;  lOO- 
756 ;  115-760  ;  181-292 ;  156- 
254. 

Misc.  10-130,  356:  23-723:  29- 
678;  80-535:  36-487:  67-496: 
07-469. 

N.  Y.  Supp..  4-8:  6-406;  0-222: 
15-679:  44-954:  52-»«:  «»- 
721;  73-986  ;  90-844;  98-285; 
156-166. 

St.  Rep'r.  17t074;  85-560:  86- 
709:  42-821:  44-16& 

Civ.  Proc.  8-267.  420;  9-225;  14- 
356;  15-16. 

Abb.  N.  C.  16-476;  18-262. 

N.  Y.  Super.  m-286w 
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N.   Y.  70-492. 
Hun.  80-554. 
8v1»d.4. 

N.  Y.  SR-03;  69-166;  «7-680;  70- 

486;  214-13. 
Hun.  20-54;  24-689;  28-147;  27- 

267;    28-478;    48-497;    88-378; 

90—29 
p.    DIv.    1-155;    2-92;    26-515; 
13-249;    B2-277;    87-223;    98- 

88:     lOK-286:    117-852:     130- 

617;  1B7-296;  159-481. 
Misc.    11-270;    19-360.    512;    29- 

404;    22-524;    29-678;     46-2U9. 

215    349. 
N.    y!   Snpp.  4-3:  5-897;    6-197; 

»1-912:     83-367;     86-978:    45- 

1041;    51-965;    88-1079;    94- 

700;  102-427;  115-455;  144- 

652;   163-307. 
St.    Uep'r.  8-568;  15-989:  23-62; 

SO-828;  41-226;  45-293. 
Civ.  Proc.  8-420:  10-170;  12-426; 

14-352:  15-138;  18-278. 
Abb.   N.   C.   20-222:  21-257;   22- 

456;  28-94:  25-395. 
N.  Y.  Super.  49-274;  50-175,  870. 
Daly.  12-518. 

How.  N.  8.  1-89:  2-521;  8-177. 
N.  Y.  Ann.  Cas.  10-418. 
550. 

N.    Y.    98-863;   94-473;    108-690; 

182-518. 
Hun.  29-288:  87-506. 
App.    DlT.    81-293:    82-542:    90- 

206;  96-89;  116-337;  127-40. 
Misc.  16-173;  22-524;  29-678;  88- 

881;   58-82;   68-878;   77-412. 
N.    Y.    Sopp.    77-900;    108-888; 

116-1114;   186-686. 
St.  Rep'r.  8-289;  4-805;  5-162. 
Civ.   Proc.   14-350.  354,  488. 
N.  Y.  Super.  52-654. 
N.  Y.  Ann.  Cas.  6-66. 
651. 

N.  Y.  85-602;  128-619. 

Hun.  21-431. 

App.    Dlv.   88-2;   181-298. 

Misc.  58-38. 

N.  Y.  Snpp.  84-489.  1009;  108- 

838. 
St.  Bep*r.  17-66. 
Civ.  Proc.  14-864.  488. 
Rr>2. 

N.  Y.  85-502. 
Hun.  22-666;  78-247. 
N.  Y.  Supp.  28-868;  55-748. 
St.   Rep'r.  60-248. 
How.  61-866. 
558. 

N.    Y.   195-404. 
Aop.    Dlv.    70-485. 
Misc.  23-725;  58-364. 
N.   Y.  «npp.  80-1009;   109-67© ; 
165-684. 


N.  Y.  Super.  52-286. 

N.  Y.  Ann.  Cas.  6-282. 

App.  Dlv.  149-684. 
555. 

Misc.   46-2314. 

How.  89-482. 

Sweeny,  2-861. 
566. 

Hun.  15-446;  22-68. 

App.   Dlv.    14O-680. 
557. 

N.  Y.  77-589. 

Hun.  14-889. 

Atip.  Dlv.  85-579;  87-223;  111- 
543;  119-89;  140-530;  165- 
2. 

Misc.  11-276;  19-669:  88-881. 

N.  Y.  Supp.  83-287;  97-942; 
108-1038 ;  130-839 ;  186-686 ; 
150-440. 

Civ.  Proc.  7-58. 

How.  64-305. 

Week.   Dig.  6-186.  670. 
558. 

N.  Y.  74-491;  125-364;  182- 
519;   214-16. 

Hun,  20-53. 

App.  Dlv.  2-92;  85-679;  122- 
617. 

Misc.  66i-223;  67-169. 

N.     Y.     Supp.     116-1028; 
1028;  184-16:   186-686. 

Civ.  Proc.  15-14;  19-121. 

Abb.  N.  C.  21-257;  22-455. 

Week.  Dig.  16-502. 
569. 

App.    Dlv.  81-841. 

Hun.  16-46;  81-231;  88-114;  58- 
471. 

Misc.  6-438:  97-469,  470. 

N.  Y.  Supp.  60-1047;  88-287; 
168-196. 

St.  Rep'r.  4-509. 

Civ.  Proc.  15-224:  28-289. 

Abb.  N.  C.  21-321. 

N.  Y.  Super.  59-167. 
560. 

Civ.  Proc.  14-48a 

Abb.   N.  C.  21-821.  * 

561. 

Hun,  88-114. 

Civ.  Proc.  15-6. 
562. 

How.  54-619:  66-1. 
568. 

Misc.  41-654. 
664. 

N.  Y.  69-UO. 
566. 

N.  Y.  188-65 

How.  66-1. 
567. 

N    Y    125-864 

App.' Dlv.  2-888;  16-480;  67-615 

Misc.  60-146. 

N.  Y.  Supp.  78-977 ;  112-1009. 

St.  Rep'r.  2-646. 


1091 


r 


NOTB8. 


ClT.  Proc.  15-6;  t^tXL 
Dal7.   7-108. 
Week.  Dig.  10^-406. 
MS. 

Han,  14-618:  92-567;  «0-187. 
App.    D&T.    a-S38:    10-480; 

396;  121-882;  128-691. 
Misc.  86-886:  88-121;  62-518. 
N.  Y.  Supp.  T4-985;  77-101;  91- 

210;  108-65. 
ClT.  Proc.  14-438;  19-121. 
672. 

N.  T.  182-620. 

Hun,  22-18.  491:  44-475;  4r2-599; 

88-878:  88-409. 
App.   DW.  81-293:  86-194:  88-2; 

91-648. 
HIrc.     28-726:    29-616;    40-210; 

44-39;  92-160,  285. 
N.   Y.   Supp.   81-23;  82-969;  84- 

848:    62-986:    61-966:    81-682: 

88-185  :       84-489 :       89-722  ; 

184-12;     146-1066;     166-101, 

586.  ^ 

St.    Rep*r.  8-682;  6-324;  27-266. 
Civ.  Proc.  14-350;  21-294. 
N.  Y.  Super.  64-1,  129. 
N.  Y.  Ann.  Cas.  4-816;  6-6S. 
678. 

App.   DlT.  68-640. 
Abb.  N.  S.  18-148. 
674. 

Week.  Dig.  28-86. 
676. 

N.    Y.   84-222;  91-662;   114-668. 

Hun,  48-210. 

App.      Div.      62-282;     168-168; 
168-24.^ 

Misc.  n8-.l3. 

N.  Y.   Supp.  70-1117;  108-888; 
148-81;    168-808. 

Civ.  Proc.  11-86. 
Subd.  1. 

Hun.  21-488. 

Misc.  79-564. 

N.  Y.   Sapp.  141-217. 
Snbd.  2. 

N.    Y.   48-148;   80-202;   166-461 

Hud,  86-378. 

App.  DIv.  8-272. 
Snbd.  8. 

N.  Y.  118-187:  122-664. 

N.  Y.  Supp.  166-470. 

Hun.  44-476. 

App.  Div.  78-426,  427. 

St.  Rep'r.  6-324. 

Civ.  Proc.  11-409;  12-248. 

Abb.  N.  C.  19-68. 

N.  Y.  Ann.  Cas.  7-21L 
6.76. 

How.  69-410. 
677. 

App.  DlT.  168-162. 
678. 

A-Dp.  Div.  158-162. 

Misc.  14-115  :  ie-fM58  ;  101-8. 

N.  Y.  Supp.  166-448. 

How.  61-896. 


578. 

App.  DlT.  158-162. 

N.  Y.  80-472. 

Hnn,  8-666. 
886w 

N.  Y.  98-67. 

App.  DlT.  168-1681 

Misc.  16-568;  27-171. 
681 

App.  DlT.  158-162. 


N.  Y.  216-802. 

N.  Y.  Supp.  108-888. 

Misc.   68-33. 


N.   Y.   216-302. 
App.  DiT.  168-161. 
N.  Y.  Sopp.  148-31. 
Abb.  N.  C.  18-820. 


N.  Y.   216-803. 

App.  DlT.  76-117. 

Abb.  N.  C.  18-830. 

How.  68-264. 
686. 

N.  Y.  216-802. 

App.  Dlv.  158-162:  178-687. 

Misc.   68-33. 

N.    Y.    Supp.    108-888:    148-«1; 
169-818. 

Clr.  Proc.  9-11. 

Abb.  N.  C.  18-620. 
686. 

App.  DlT.  75-466.  634;  76-118. 

mTsc.  17-81. 
687. 

N.  Y.  216-808. 

Hun.  19-1. 

App.  DlT.  158-161. 

Misc.  14-116. 

V.  Y.  Supp.  161-697. 

How.  68-364. 

Week.  Dig.  14-446. 


St  Rep*r.  6-899. 
691. 

Hun,  17-297. 

App.  DlT.  8-278 :  168-28.     ^^ 

Misc.  8-545;  28-fe4;  48-881: 46. 

N.  Y.  Sapp.  91-824;  168-808. 

N.  Y.  Super.  66-27a 
692. 

Hun.  48-201. 

Misc.    22-691;    46-861;  46-67; 
79^666. 

N.  Y.  Supp.  91-834. 

Civ.  Proc.  12-247. 

Abb.  N.  C.  18-238;  19-60. 
Snbd.  1. 

Hun.  44-476. 
698. 


App.  DlT.   168-38. 
NT  X.  Snpp. 
How.  7-212. 


Snpp.  168-808. 


695. 

N.  Y.  59-810. 
App.  DlT.  168-168. 


N0TB8. 


Misc.  14-115. 

N.  T.  Snpp.  148«31:  iei-e97. 

How.  68-264. 
596. 

N.  T.  216-802. 

Misc.  14-115. 
SOT. 

N.   Y.   216-302. 

App.  DlY.  158-163. 

N.  y.  Supp.  161-687. 

Civ.  Proc.  16-858. 
Snbd.  2. 

Hun,  17-282. 

Misc.  17-857. 

sas. 

N.  T.  88-611. 
Misc.  60-520. 

App.  DlY.  170-700. 

Misc.  48-361. 

N.  T.  Sapp.  87-467. 

How.  62-455. 

N.  Y.  Super.  40-206. 
OOO. 

ClT.  Proc.  7-209. 

How.  67-178. 

Daly,  11-301. 
601. 

N.  Y.  60-310. 

Han,  17-308:  27-46. 

Mtec  70-566. 

N.   Y.  Supp.  106-930. 

Civ.  Proc.  6-858;  7-200. 

How.  67-178. 

How.  N.  8.  1-507. 
Siabd.  2. 

N.  Y.  81-91. 
Subd.  8. 

N.   Y.  66-801. 

Hun,  21-821. 

Misc.  22-694. 
602. 

N.  Y.  76-526. 

Hun,  10-165. 

App.  Div.  184-505;  168-10; 
160-871. 

N.  Y.  Supp.  30-365:  117-349: 
110-576;   188-95;   146-388. 

St.    Rep'r.    61-722. 

Civ.    Proc.    14-877;    10-184;   21- 
52,  152. 
608. 

N.  Y.  00-58:  00-898;  186-252; 
148-528 :    184-462. 

Hun,  40-19;  78-159. 

App.  Dlv.  6-124;  26-144;  20-242; 
84-553:  40-4Q6;  44-581:  48- 
628:  61-588:  62-517;  66-529: 
82-642;  02-817:  06-10;  08- 
76;  106-139;  100-551;  111- 
675.  678;  118-174;  114-6; 
116-551 :  118t31  ;  110-81G  : 
126-897 :  127-599,  604  :  128- 
222;  182-819;  188-286;  144- 
289  :  160-371.  918  ;  176-725. 

Misc.  8-800;  12-877:  16-619:  20- 
108;  26-65;  87-521;  80-89,  285. 


44-168,  411;  60-418;  68-886; 

66-85;   67-221;   68-460;   86- 

161;  100-174. 
N.  Y.  Supp.  28-787;  44-1051;  40- 

964,  1068;  61-427;  64-597;  60- 

802;  62-750;  64-856;  71-84;  78- 

869.  870:  76-1076:  78-763:  81- 

563;    86-1062;    bo-593;    04- 

156;  06-491;  07-927;  100-709; 

102-1074  •  104-921  ;  106-217  ; 

112-57,     612;     117-51;     122- 

1068 ;       126-83  ;       128-1079  ; 

148-9;        146-609:        148-111; 

160-177;   168-1019. 
Civ.  Proc.  16-106. 
0O4. 

N.   Y.    70-568;    186-252;    184- 

462. 
Han,     17-814;    28-531;     26-455: 

40-19. 
App.  Dlv.  40-406 ;     44-581 ;  61- 

809;    66-529;    82-642;    106- 

189  ;  100-552  ;  110-828 ;  126- 

897;    127-599,   604;    128-222; 

188-286;    144-240;    160-871; 

166-647. 
Misc.   4-324;   7-126;   12-377:   82- 

465;  66-35;  60-466. 
N.  Y.  Supp.  48-778;  60-802;  78- 

371;    Sl-563;    01-1079;    04- 

156;    06-491;    100-709;    106- 

217;   112-57,   612;   118-1021; 

122-1063;    128-1079;    160-177. 
St.    Rep*r.    87-5d4;    48-814;    48- 

69a 
Civ.  Proc.  16-106. 
How.  N.  S.  1-248. 
Svbd.  1. 

N.  Y.  178-24. 

Hun,  18-372:  22-852:  64-191. 

App.    Dlv.    24-71;   101-523. 

Misc.  26-174,  266;  68-460. 

N.    Y.    Supp.    66-114,    757;    64- 

914;   12V-88. 
St.     Rep'r.    20-24;    46-156;    60- 

900 
Civ.  iProc.  7-186;  20-280. 
N.  Y.  Super.  61-249. 
How.  N.  S.  1-497. 
Svbd.  2. 
N.  Y.  62-654:  87-14. 
App.  Dlv.  168-865. 
Hun,  88-547;  64-19t 
Misc.  66-36. 
St.   Rep*r.  46-156. 
Civ.  Proc.  18-451. 
606. 
N.  Y.  120-461 :   144-250. 
Hun.  46-607;   74-185,  194. 
App.  Dlv.  84-160;  160-871:  167- 

459:  176-688. 
Misc.   86-140;   47-209. 
N.    Y.    Supp.    70-568;    140-254; 

163-622. 
St.  Rep*r.  66-650. 
606. 

N.  Y.  182-406. 
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Hnn,  S8-891:  97.54& 

App.     DlT.     68-356;     138-286; 

%8-544;    100-371. 
N.  Y.  Bnpp.  74-241;   12»-1063; 

148-9,     SS6;      145-388:      161- 

241. 
Civ.  Proc.  15-108. 
607. 

Hun,  4»-19. 

App.  Dlv.  »4-247 ;  40-406. 

N.  Y.  Sapp.  64-597. 

CIr.  Proc  16-106. 
608. 

N.    Y.    186-252. 

App.   DiT.  84-247;  68-552;   134- 
505  ;  188-286 ;  144-240. 
609. 

Hud,  71-386. 

App.   Div.   48-412;   132-630. 

Misc.  28-619. 

N.  Y.  Supp.  68-184. 
610. 

App,    DlT.    106-567 ; 
168-945. 

Ml8C.  7-389;  63-11. 

N.     Y.     Supp.     83-47 
128-1079. 

Civ.  Proc.  14-71,  268. 
611. 

N.   Y.    196-468. 

Hun.  2-373. 

App.  Dlv.  106-130:  172-138. 

Misc.  7-J 


144-242 ; 


94-771 


96;    172-139;    176-948:  176- 

727. 
Ifisc    26-174 
N.    Y.    Supp.'  69-183;    100-569; 

111-1080;  120-397. 
Civ.   Proc.  16-520;  19-413. 
621 

App.  Dlv.  127-647:  172-139. 
How.  64-486. 
628. 

N.    Y.    60-282;    71-106;    72-300; 

73-375;   76-194,   600;    196-468. 
Hun,  70-11. 
App.  Dlv.  65-249;  128-462;  135- 

.S74;    137-281;    167-598    |«** 

179—427 
Misc.   8-244;  11-183;  60-351. 
N.    Y.    Supp.    72-578:    112-273, 

834;  120-397;   162-737. 
624. 

N.  Y.  50-282. 
Misc.  11-183. 


..  .  -389;  16-610 
N.     Y.     Supp.  •  94-156;     97-142 ; 
168-250. 
618. 

N.  Y.  67-650;  150-537. 

Hun,  22-465. 

App.  Dlv.  20-3^5  ;  51-309  ;  128- 

Misc.  16-619. 

N.  Y.  Supp.  64-914 ;  112-612. 

Abb.   N.   C.  22-320. 

Week.  Dig.  7-225. 
Svbd.  1. 

Hun,  26-862. 

St.  Bep'r,  20-64. 

Civ.  Proc.  lt-312. 

Abb.  N.  C.  22-826. 
Snbd.  2. 

How.  66-76. 
615. 

How.  45-486. 

Barb.  1-447. 

Paige,  1-574. 
016. 

Hun.  22-466. 
618. 

Week.  Dig.  22-448. 
619. 

Misc.  16-619. 
620. 

N.  Y.  71-106;  148-524;  210- 
425 

Hun,  29-112.  274;  62-663:  70-11. 

App.  Dlv.  9-257;  88-520;  59- 
140;  109-552;  116-16;  127- 
647;  185-87«;  187-897;  167- 

1004 


App.      Dlv.     65-249;      135-,374: 

179-42fT. 
MlBC.  11-183.  _ 

N.  Y.  Supp.  72-678;  120-3OT. 
Hun,  47-289. 
626. 

Hun.  88-281.  _    ^^ 

App.    Dlv.    80-258;    66-527;  »" 

MIsc*.  49-603.  _  ,^ 

N.     Y.     Supp.    61-613:    73-3»; 

158-530. 
Civ,  Proc.  19-91. 
How.  61-108. 
627. 

Hun,  28-150;  84-549. 
App.      Dlv.      12-433 ; 

&1-882. 
Misc.  49-603. 
N.  Y.  Supp.  101-646. 
Week.  Dig.  8-482. 


116-227; 


App.  Div.  44-896. 

Misc.  49-608. 

St.  Rep'r.  6-163. 

Civ.  Proc.  7-183. 
629. 

Hun.  81-339:  82-201. 

App.   Dlv.   83-520. 

Misc.  12-231;  49-608. 

N.   Y.  Supp.  60-886. 

Abb.  N.  C.  15-52. 

How.  65-326. 
680. 

Hun.  17-129:  46-149. 

Misc.  49-603. 

How.  58-250. 

N.  Y,  89-467:  101-5:  108i.2n: 
115-464:  142-628;  160-77. 

Hun.  21-595:  27-235.  269:  ♦•- 
72:  53-^:  73-247;  79rl4'> 

App.  Dlv.  1-404:  l.^-22.'5:  14-467. 
27-92:    44-315;    46-2;   62-539: 


NOTES. 


GO-76;  67-548;  T6-115;  02- 
2tS6;  115-382;  118-699;  126- 
828;  13T-858;  14»-778 ;  145- 
445  *  164—804. 

MiRC.  15-37;  16-106;  26-152:  2«- 
331;  82-14,  280;  38-721;  85- 
510 :  62-299  :  66-122  :  68-526 ; 
lOS-432. 

N.  Y.  Supp.  4-819:  60-721:  66- 
886,  074:  66-119;  69-680:  lOO- 
818;  102-955;  1O4-290 ;  106- 
1107;  111-69;  122-964:  127- 
297,  609;  129-067;  188^961; 
141-294,  296:  148-741. 

St.  RepT.  1-729;  28-4. 

Civ.  Proc.  14-S28,  401;  15-311; 
21-148.  147;  26-308. 

How.  66-221. 

N.  Y.  Ann.  Cas.  2-356. 

Svba.  1. 

N.  Y.  108-276. 

Hun.  19-299;  28-23;  88-256;  86- 

296;  89-826. 
App.  DIt.  46-622. 
Misc.  10-848. 
Civ.    Proc.    4-854;    6-81;    9-252; 

12-826. 
Abb.  N.  C.  20-29;  86-182. 
Siiba.  2. 

N.   Y.  147-160. 

Hun,     85-477;     S6.387;    66*150; 

68-178. 
St.  Rep'r.  51-801. 
Civ.   Proc.  18-66. 
How.  N.  8.  8-178. 
Solid.  8. 
Hun.     25-396:     89-325;     47-288; 

65-387. 
Misc.  14-422. 
N.  Y.  Supp.  68-081. 
St.  Rep*r.  14-259;  46-895. 
Civ.  Proc.  9-265. 
N.  Y.  Ann.  Cm.  2-377;  4-244,  248. 


N.   Y.  78-252;  128-601;  138-^4; 

142-215;      147-150;      148-202; 

160-79;   154-691. 
Hun,  1B6-26.  470;  27-517:  28-22; 

38-205;    47-381;    61-438;    53- 

80:  60-811;  62-50;  74-415;  76- 

566;  77-813;  79-140. 
App.   DIv.  8-319;  9-585: 

^7-228;    89-506;    46-2 

62-182,    262;    67-548; 

75-47;  77-201;   87-86; 

eS-266 ;       94-04 ; 

105-403;    115-382; 

124-324:    130-411: 

141-109:    142-777; 

164-804 ;    158-691 ; 

167-272;  168-111 


16-523 
60-76 

68-190 
88-152 
108-493 
1 19-701 
137-858 
146-726 
159-648 
179-61. 


MiBo.  12-198:  13-85:  16-619;  17- 
73.5:     18-639:     19-070:    24-684 
26-122.     667;    86-152:    29-106 
80-298;   82-16,   279:    35-512 
48-868:  61-421;  77-277;  79- 
437;  80-488. 


N.  Y.  Supp.  9-862;  82-248,  862; 
85-385;  47-91;  56-132;  58- 
1084;  54-924;  56-202;  68-447; 
66-118;  69-680:  71-14:  78- 
1019;  77^950;  78-1040,  1078; 
87-696:  88-507;  89-434;  93- 
140;  94-157;  100-401.  783; 
168-888;  114-896;  119-899; 
122-964;  126-120;  127-297; 
129-967 :  181-487  ;  136-260  ; 
143-97,  741;  144-841;  162- 
654:  167-612. 
St.    Rep»r.    14-374;    60-829;    51- 

619. 
Civ.    Proc.    15-311;   21-121,   131, 

136,  321.  359. 
Abb.  N.  C.  31-202. 
How.  66-221. 

N.  Y.  Ann.  Cas.  2-162,  868. 
Snbd.  1. 

N.    Y.    87-141;    101-8;    118-642; 
116-464;     119-162.    645;     129- 
668;  148-024;  144-646. 
Hun.  S6-31&:  27-244:  36-37.  248: 
88-485;    85-397,    543:    88-210; 
41-61:   44-72:   61-207;  60-438; 
67-204;  81-564. 
App.  Dlv.  27-92;  35-361:  44-315: 
%-5;    63-204:    126-828;    136^ 
144;  145-445. 
Misc.     11-295:     21-167;     24-514; 

26-384:  81-51:  34-385. 
N.  Y.  Supp.  17-184;  18-608:  22- 
872;    24-641;    36-628;    65-974; 
69-871. 
St.    RepT.    12-671;    19-880;    23- 
201;  28-4;   42-214;  45-31;  49- 
708;  61-828. 
Civ.  Proc.  4-364;  7-149,  280.  412; 

21-165. 
Abb.   N.   C.   16-847.   481. 
How.  N.  S.  1-277;  2-64;  8-160. 
Snbd.  2. 

N.    Y.    68-370;    87-66;    164-297; 

119-638;  147-260;  156-77. 
Hun.  25-396;  41-63;  60-352;  58- 
615;    55-88.    338:    66-445;    65- 
602;    69-309:    75-337;    76-123; 
84-117;  88-873. 
App.    Dlv.    18-226;    89-606;    44- 
318;  76-116;  93-376;   115-385: 
135-780. 
Misc.  18-85:  16-412;  17-242;  42- 

16;  52-299. 
N.  Y.  Supp.  11-436;  18-426:  19- 
885;    26-766:    57-458:    64-649; 
70-940. 
St.    Rep'r.    86-646;    37-302;   89- 

463:  48-925:  63-351. 
Civ.  Proc.  4-320:  11-41;  17-231 

18-65;  21-146. 
Abb.  N.  C.  15-356. 
How.  N.  S.  1-289. 
N.  Y.  Ann.  Cas.  2-284. 
037. 

N.  Y.  91-668. 
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N.  Y.  73-1;  79-599;  80-B47;  84- 

614;    91-668;    98-98;    1O8-1S0: 

141-189;  147-«aO;  173-886. 
Hud.  4-816:  26-268;  27-242;  81- 

271'  44-70 
Add.  'DIv.  2-98,  478;  31-258;  47- 

235;     58-88;     75-47;     MO-540; 

103-494;    106-261;    142-447; 

144-374.    380;    148-300;    172- 

408;  176-673. 
Ml8c.  13-85;  15-411;  24-614;  28« 

829;     38-678;     87-426;     61- 

421:   67-554;    101-559 ;    102- 

432 
N.   S^.'Supp.  58-438;  59-890;  62- 

646:    65-754:    75-780;    77-959; 

80-772  :       94-57  ;        122-947  ; 

124-887;   129-577;   156-102. 
Civ.  Proc.  21-298. 
N.  Y.  Ann.  Cas.  2-416,  418. 
689. 
Hun.  58-687;  66-24. 
Misc.  49-606. 
640. 
Hun.     16-624:     17-497;     18-190; 

26-19*   37-684 
App.  Dlv.  28-267;  42-145;  80-52. 
Ml9C.    11-238;    85-511;    87-832; 

96—272 
N.  Y.  Supp.  4-907;  51-68;  76-972; 

80-180;   160-413. 
N.  Y.  Super.  48-219. 
641. 
N.  Y.  143-862;  188-66. 
Hun.  46-216;  62-698;  75-887;  76- 

123.   565;   79-141;   88-878;   90- 

41. 
App.    DlT.   89-19:   46-2:   59-128; 

4ft8-190  ;  98-876 ;  103-493. 
Misc.    11-238:    12-524,   656:    15- 

411  :  18-429 :  46-584. 
N.  Y.  Supp.  29-757;  35-519:  61- 

295:   6^-1069:    74-119;    89-484; 

92-796;  98-140. 
N.  Y.  Ann.  Cas.  2HS1,  866. 
642. 

N.  Y.  86-858. 
044. 

N.   Y.  74-145;  180-482;  148-177. 
Hun.   66-277;   79-148;  80-o95. 
App.    Dlv.    16-853;    19-234;    23- 

506;    47-419;    108-494;    167- 

574.  578;  180-407. 
Misc.    17-65;    28-831;    38-576; 
'   67-564. 
N.     Y.     Supp.    62-337;    68-870; 

122-947  ;  152-679  ;  167-476. 
Civ.   Proc.   15-321. 
Abb.  N.  C.  31-46. 
N.  Y.  Ann.  Cas.  2-350;  7-225. 
645. 
N.   Y.  130-482. 
Hun.  56-277. 
App.    Div.    19-234:    32-576:    52- 

194;    172-300,    312. 
N.  y.  Supp.  65-8. 


646b 

N.    Y.    Sopp.    158-42& 
647. 

N.   Y.  93.^»2:  219-367. 
App.  DlT.  19-284;  167-676. 
Misc.   26-866. 
N.   Y.   Supp.   162-679. 
Abb.  N.  C.  13-178. 
648. 

N.    Y.    96-180;    166-128;   129- 

210. 
App.    DlT.    16-868.    854;   19-284; 

79-609;  105-806. 
Misc.  18-591 ;  60-646. 
N.    Y.    Sapp.    44-1026;    80-128, 

112-912;  118-800. 
N.  Y.  Super.  60-147. 
N.  Y.  Ann.  Cas.  4-887;  9-46BL 
649. 

N.'    Y.    115-255;    116-497;   164- 

668;   219-367. 
Hun,  10-267. 
App.    Dlv.    18-394;    77-424:  8T- 

86;   106-608;    167-576.  576. 
Misc.  18-490;  39-135.  663;  60- 

646. 
N.  Y.  Supp.  16-180:  30-147;  82- 

974;     7liJ-827;    80-428:    88- 

1041 ;  94-937  ;  112-912 ;  16S- 

679 
Abb.  N.  C.  21-245. 
How.  N.  S.  2-862. 
N.   Y.  Ann.  Cas.  4-800.  886.  8I5> 

84i(;  6-112.  179. 
Snbd.  1. 

N.  Y.  165-195. 

Hun.  81-76;  89-86;  63-690;  69- 

159;  79-14a 
App.  Dlv.  68-189. 
Misc.  24-612. 
N.  Y.  Supp.  58-981. 
St.  Rep'r.  88-680. 
Civ.  Proc.  4-T98. 
Abb.  N.  C.  18-174. 
Svbd.  2. 

N.    Y.    45-379;    78-131:   89-848: 

96-180;  110-83;  115-^1:  117- 

306;    155-637;    165-196. 
'  Hun,  25-5n;  28-113;  29-241:  39- 

86;  44-62.  376;  46-217:  55-361 
App.    Dlv.    19-228;    23-502;  31- 

240;  47-18;   79-606:  01-111; 

119-94:     119-656;     127-684; 

167-6T6. 
Misc.   18-690;   19-601;  48-606. 
N.    Y.    Supp.    44-360.    1028: 
71,  897;  01-1084;  86-846; 
1109. 
St.  Rep'r.  82-267. 
Civ.  Proc.  6-167:  1JU288. 
Abb.  N.  C.  19-277. 
Svbd.  8. 
N.  Y.  50-80;  66-62;  61-588:  «9- 

546;  83-281;  84-1;  92-256:  98- 

592;    115-256;    116-492:    180- 
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149;    14S-634;    164-688;    16G- 

108. 
Hun.  29-866;  82-189:  80-86;  44- 

62;  65-868;  62-124. 
App.    DiT.    16-353;    19-229;    88- 

337;    44-98.     318;    47-18;     75- 

440  :  79-607  ;  91-113  ;  110-94  ; 

119-656;    120-809;    167-575. 
Misc.    12-525;   14-887.    ' 
N.    Y.    Supp.    33-1097;    86-1050; 

46-71:    ll»-753;    69-723.    763; 

61-1034. 
St.  Rep'r.  16-806;  27-88;  41-447. 
Civ.  Ppoc.  5-160;  12-192. 
Abb.  N.  C.  27-365. 
N.  Y.  Ann.  Cas.  6-155. 
Svb4.4. 
N.  Y.  148-262L 
Hun.  91-507. 
App.  DiT.  62-869. 
Abb.  N.  C.  28-12. 
680. 

N.   Y.  96-180. 

Hun.  26-44. 

App.  DIr.  27-288;  40-188;  47-19. 

235  ;  49-148 ;  66-221 ;  81-181 ; 

167-576. 
Misc.  14-387;  44-419. 
N.  Y.  Supp.  88-546;  60-632;  68- 

94:    72-729;    80-1030;    147- 

801;  162-679. 
661. 
Hnn,  26-577. 
App.    Div.    27-268;    40-139;    47- 

285;  66-221:  81-181. 
N.  Y.  Supp.  60-632;  67-614;  72- 

729;  80-1080. 
How.  66-518. 
Week.   DlflT.  18-264.  455;  17-492. 


N.  Y.  70-424. 
664. 

Misc.  48-31. 
How.  aO-80;  88-867. 
666. 

N.  Y.  60-80;  89-38;  96-187;  116- 

497;  134-530;  194-406. 
Hun.     29-242;     81-257;     82-139; 

89-38;  88-170. 
App.      ni7.      48-521;      112-484; 

12O-310. 
Misc.  12-522;  17-65;  18-592;  82- 

90  ;  46-646  :  46-349  ;  102-263. 
N.  Y.  Supp.  60-197:  88-1041;  91- 

69;    99-1127;    105-120;    111- 

886;  168-701. 
St.  Rep'r.  47-645. 
ClT.   Proc.  6-169:  9-171:  16-223. 
Abb.  N.  C.  19-276;  81-48. 
Daly.  12-5. 

N.  Y.  Ann.  Cas.  4-846. 
Sobcl.  2. 

N.  Y.  148-259. 

Hun.  62-123:  91-507. 

App.    DiT.    88-230;    43-4T0;    52- 


869;    87-37;    114-441;    127- 

081. 
N.  Y.  Supp.  86-532;  68-406;  66- 

128. 
St.  Rep*r.  41-446;  68-869. 
Abb.  N.  C.  28-14;  27-864. 
666. 
Hun.  26-867. 
App.  DIt.  76-88. 
N.  Y.  Supp.  77-lOUL 
ClT.  Proc.  10-84a 
667. 

Hon,  81-266. 

App.  DlT.  81-586;  122-737;  127- 


685. 


Misc.  27-683;  89-668. 
N.    Y.     Supp.    80-596;    81-867; 
107-T77:   111-886:  16O-108. 


App.  Div.  179-818. 

App.      DlT^.     44-250;     122-737; 

127-685. 
Misc.  18-87;  27-688;  88-668. 
N.    Y.    Supp.    80-145;    60-756; 

107-777;  111-886. 
St.  Rep'r.  61-886. 


K.  Y.  Supp.  167-19T. 
660. 

N.  Y.  Supp.  80-819. 
668. 

App.  DiT.  49-141. 
N.   Y.   Supp.   91-486. 
674. 
App.   DiT.  12-323;   167-575. 
N.  Y.    Supp.   162-079. 
677, 
N.   Y.  89-848;   110-88;   116-492; 

148-262;   194-406. 
Hun.  84-91;  88-170. 
App.  DiT.  48-519;  58-87:  86-821; 
87-87;  91-110;  lOS-491;  112- 
484;    127-681;    189-637;    172- 
306. 
Misc.'  28-677;    82-90;    102-263. 
N.  Y.  Supp.  80-557;  36-533;  62- 
861;     66-753;     88-1041;    93- 
140;    111-886;    124-48;    168- 
701. 
678. 

N.  Y.  110-88. 
Hun,  84-91:  88-170. 
App.    Div.   139-637:   172-308. 
N.  Y.   Supp.  85-658;  124-48. 
079. 

N.  Y.  110-88. 
Hun.  84-91. 
681. 
App.    DiT.   164-804. 
N.  Y.   Supp.  138-961. 
682. 

N.     Y.     82-88:     85-500;     89-440; 

100-243. 
Hnn.  80-19:  44-296:  57-144;  77- 

316:  79-138. 
App.  Div.  12-442;  18-237;  27-93; 
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bv 


W566:   53-88:    08-190;    75-47; 

8:tf-47t5 ;      VSH^SO-l ;      145-444  ; 

164.40U. 
Misc.     14-546;     26-417;     27-520; 

a»-107,    51S:   35-246.   334;    42- 

21;   101^58. 
N.   Y.  Supp.  50-133;  54-837;  61- 

839;    05-758;    71-181,    776.   971; 

77-960 ;      85-543  ;       112-704  ; 

120-957;    141-948;    100-841 ; 

107-612. 
Civ.  Proc.  14-232;  21-121. 
N.  Y.  Ann.  Cas.  2*856;  4-65. 


N.  Y.  73-218;  75-179.  434. 

Hun,  14-402;  17-49;  27-244;  34- 

579;  42-03. 
App.  DIv.  4-21;  44-395;  80-539; 

H2-476;  121-882;  145-444. 
Misc.  14-546;  15-411;  20-96;  25- 

417;   42-20;   57-343;   0O-547. 
N.  Y.  Sapp.  18-191;  86-893;  45- 

88;    54-937;    00-1108;     112- 

1030;   120-957;  156-280. 
Civ.  Proc.  15-176. 
N.   Y.   Ann.   Cas.  2-210,  366. 
684. 

N.  Y.   Supp.  08-88. 
tW7. 
App.  Diy.  28-349;  82-476;  114- 

123;  110-818. 
N.  Y.  Supp.  54-770  ;  00-789. 
Abb.  N.  C.  3-9. 
N.  Y.  Add.  Cas.  4-06,  d. 
088. 
Iliin.  16-624;  18-190;  &0-50. 
App.    DlT.   28-347,   351;   82-476; 

114-123;  110-818;  120-49. 
MUc,    16-152;    17-218;    87-456. 
N.   Y.  Supp.  8-37;  00-789;  111- 

102;   150-788. 
N.  Y.  Ann.  Cas.  4-66.  n. 
&SO. 

App.   Div.  28-851. 

Barb.  04-464. 

N.  Y.  Ann.  Cas.  4-66.  n. 

ooo. 

N.  Y.  Ann.  Cas.  4-66^  n. 
001. 

Abb.  (N.  S.)  15-205. 
603. 

N.  Y.  73-264. 

Law  Bull.  1-61. 
600. 

App.  Div.  28-351. 
007. 

N.   Y.   124-613;   148-177. 

Hun.  70-148. 

App.  Div.  1-590 ;  145-214. 

N.   Y.   Supp.   20-757. 

N.  Y.  Ann.  Cas.  2-850. 
703. 

App.   Div.  76-75. 

Week.  Dig.  23-184. 
704. 

App.   DIv.  70-75. 
70fl. 

Hun.  70-139. 


707. 

N.   Y.   134-580. 

Hun,   70-849. 

App.     DlT«     114-441;     120-S08; 

168-85. 
Misc.   67-556. 

^^  y.  supp.  153-866. 

708. 

N."  Y.  148-185. 

Hun,  32-356. 

App.     Div.     114-441;     167-«7fi, 
576. 

N.   Y.  Supp.   00-1127 ;   152-679. 

How.  62-90. 

Week.    Dig.    14-214;   18-418. 
Svbd.  1. 

N.  Y.  110-118. 

Civ.  Proc.  13-146. 

Abb.  N.  C.  20-189. 
Svbd.  2. 

N.  Y.  180-487. 

Hun.  31-76;  42-124. 

App.  DIv.  12-828. 
Snbd.  3. 

N.  Y.  94-606. 

Hun.  30-88. 
Subd.  4. 

Hun,  44-68. 

App.  DIv.  87-87:  140-584. 
700. 

N.  Y.  02-651;  106-322. 

Hun.  36-407. 

App.  Div.  2-553;  31-258:  75-478; 
80-880 ;  82-476 ;  i08-31S ; 
114-122;  110-819;  188-942. 

Misc.  7-897;  16-152;  27-506;  48- 
329;  44-420;  45-646. 

N.  Y.  Supp.  78-283;  81-82;  87* 
131;  00-789;   104-935. 

Civ.  Proc.  8-85. 

N.  Y.  Ann.  Cas.  1-404. 

App.  Div.  186-407. 
710. 

N.   Y.  .Supp.  167-476. 
711. 

N.  Y.  65-188. 

Misc.  24-512. 

N.  Y.  Ann.  Cas.  6-179. 
712. 

Hun.  63-887.  848. 

Misc.  27-506. 
713. 

N.  Y.  62-188;  81-849;  90-886; 
108^178. 

Hun,   27-377;   20-94;   88-880. 

App.  Div.  41-207;  66-577;  68- 
17;  66-575;  72-474;  74-145; 
121-816;  125-548;  132-850; 
150-833;   155-633;  178-643. 

Misc.  30-718. 

N.   Y.   SuDp.  5-380;  32-882;  3J- 

820;     36-287;     73-330:    76-576; 

77-674;       106-639;       117-633; 

120-461  ;    126-649 ;    135-419 : 

130-643;   165-491. 
St.  Rep'r.  10-907. 


NOTBS. 


8«bd.  1. 

N.  T.  94-342:  119-408. 

Hun.  28-411;  29-688;  68-C12;  85- 

450. 
App.   Div.   38-126;  72-474;   104- 

81;  180-71. 
Misc.  5a- 17. 
N.   y.   Supp.  50-547;  102-926. 

St.  Rep'r.  62-598 :  167-246. 
Civ.   Proc.  4-127;  16-209. 
Daly.  11-118. 
Siabd.  2. 

K.  Y.  119-412. 

Hud.  51-555;  68-512;  91-226. 
Siabd.  8. 

N.   Y.   119-408. 
Hun.  9-79:  91-164. 
St.  Rep*r.  22-23. 
714. 

N.  Y.  67-161;  7T-2T2. 

Hun.  78-244. 

App.  DtT.  11-64;  85-687;  66-676; 

72-575;       78-352;       120-321; 

124-543;    150-833. 
MIflC.  17-419  :  87-517  ;  58-17. 
N.  Y.  Supp.  65-146;  78-328:  76- 

973;    76-669.    818;    109-968; 

186-419. 
Lana.  1-806. 
716. 

N.   Y.   76-596;  218-808. 

Hun.  15-586. 

App.   Div.  61-6;  86-552:  92-176. 

178;   140-422:   165-924. 
N.    Y.    Supp.    88-780;    86-1048; 

125-363. 
N.  Y.  Super.  45-197. 
716. 
App.  Div.  163-158 :  178-643. 
Misc.  41-203. 
N.  Y.  Supp.  165-491. 
717. 

N.  Y.  Ann.  Ca«.  4-884. 
719. 

CiT.  Proc.  6-268. 
Abb.  N.  C.  8-287. 
Week.  Dig.  15-112. 
721. 

N.    Y.   88-291:   185-584;   141-88; 

167-425;  200-207;  207-860. 
Hun.  20-119:  22-138;  24-459;  27- 

388;   68-348;   78-608;   86-451. 
App.   Div.   24-414:   55-422:   llO- 

453;  111-588;   112-891;  143- 

768;  148-416;  162-756;  164- 

816. 
Miac.    10-li58:    16-563:   24-286: 

53-841 ;    68-47 ;    84-98 ;    91- 

506 '   94—317 

N.  Y.Sapp.  68-709:  96-985;  98- 
496:  100-7.34:  10,^-204:  114- 
1002 ;  128-847  ;  132-960  ;  145- 
400:  146-859;  148-56;  150- 
859;  167-818. 

St.  Repr.  80-280:  85-724;  44- 
3<I3:  61-44. 

Dt.  Proc.  9-60. 


How.  N.  S.  2-248. 

Dem.  6-140. 

N.  Y.  Ann.  Caa.  5-88L 
Subd.  8. 

Migc.    68-696. 
Snbd.  5. 

App.  Div.  128-288. 
Subd.  7. 

N.   Y.  120-440. 

App.   Div. .  164-819. 

Dem.  6-51, 
Svbd.  9. 

Civ.   Proc.   11-188;  16<i660. 
Svbd.  11. 

Hun,  21-511;  26-168. 

App.  Div.  10-289. 

Misc.  17-733. 

St.  Rep'r.  87-869. 
Svbd.  12. 

N.  Y.  77-612. 

Hun.     15-431;     21-611;    24-636; 
26-430. 

App.      Div.      10-289;      180-409; 
148-769;    148-416. 

St.    Rep'r.   88-927;   46-686. 

Civ.  Proc.  8-75. 

Abb.  N.  C.  16-142. 


N     Y.    120-434;    136-522;    141- 

76;  200-207:  2O7-860. 
Hun,  68-848;  86-451. 
App.   DiT.  66-422;   84-307;   HO- 

453;   111-584;   164-818. 
Misc.     68-596;     84-98;     04-317: 

98-479. 
N.    Y.    Siipp.    38-929;    82-831; 

96-946;        98-496;        146-400: 

168-300. 
N.  Y.  Ann.  Caa.  6-881. 


N.  Y.  88-02;  88-500;  89-22; 
107-645:  110-646;  120-434. 
121-546;  122-461:  135-222. 
137-471:141-76:  144-216;  146- 
260;  156-75:  160-190;  166-280; 
16*^-421;  160-115;  183-438; 
187-262;  18O-402  ;  10O-.388  : 
191-207 ;  107-322 ;  200-207 ; 
203-258;     207-860;     216-226. 

Hun.  27-18;  31-424;  36-233:  38- 
628;  40-216,  422,  623;  46-601; 
54-613:  62-304,  306;  63-348. 
402;  64-432:  65-60,  550;  00- 
197,  108:  74-376:  75-372;  77- 
568:  80-414:  81-146.  183:  82- 
864.  576;  84-44,  129;  86-35.  590: 
86-359.  451;  88-180:  90-42: 
92-429,    459.    503. 

App.  D!v.  1-18:  2-611:  8-589:  lO- 
326.  394;  18-323:  20-624:  21- 
438:  80-503:  81-306:  32-2.')!: 
88-582:  39-509:  40-300:  41- 
655:  44-307:  48-110:  49-631: 
R1-.R84:  5.3-99.  .319.  418.  562: 
54-52.  98:  55-422;  68-294.  345; 
60-180,    191.    416.    612;    62-54, 
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437:  64-827,  660;  68-190,  877; 
60-296,  822.  444;  70-529;  71- 
432.  596:  72-529;  78-138.  244: 
74-74.  868,  535;  76-75.  342.  367; 
78-488;  79-42.  50;  81-188.  603: 
82-98.  341.  562;  8S-129,  188, 
215:  84-468.  659:  85-85;  88- 
416;  91-465;  98-570;  94-417; 
98-84.  264.  624:  97-76,  135; 
100-228.  440:  108-98;  109- 
832.  613:  110-4.53 ;  111-583; 
112-15,  h:  113-91,  96.  757, 
768;  114-824;  116-483;  117- 
250;  118-83,  811;  119-849; 
122-886;  123-688;  124-115, 
117,  623;  127-71;  128-233; 
180-180:  138-810.  867:  135- 
706;  136-407,  591;  137-406; 
188-472 :  139-297.  591 ;  141- 
374;  142-78.  261,  337,  149- 
858;  150-401;  161-926:  158- 
411;  165-32.  460;  156-289; 
157-679  ;  168-19 ;  164-818  ; 
167-585,  586;  169-842;  171- 
97:  172-721,  722;  178-679; 
177-54:   180-841. 

Ml8C.  7-517,  632;  8-260:  9-356; 
10-8,  665;  11-110.  1^6,  254. 
893;  12-352:  18-91.  95;  14-546; 
16-321;  18-581,  662;  19-498; 
22-249:  23-174;  24-525;  26- 
450;  28-242;  30-264;  81-453, 
698;  83-647,  685;  85-235;  36- 
495:  41-337;  45-407;  48-175; 
49-325:  55-31;  56-352;  67- 
138:  61-383;  62-632;  63-47; 
67-288,  240;  68-.596;  76-22; 
79-366;  a3-375;  84-97;  98- 
361;  9.^-.')>«:  94-317:  97-640; 
98-46,  417.  479  :  99-675  ;  100- 
183,  265,  407. 

N.  T.  Snpp.  28-547;  80-641;  88- 
929:  84-81;  36-8,  987:  41-212: 
47-553:  48-649:  60-1025;  62- 
464.  613:  53-256:  56-78.  699; 
57-297.  592:  58-697.  1073:  60- 
648  ;  62-660  ;  65-327  ;  64-48.3  ; 
65-676,  920.  1093:  66-257:  67- 
898:  68-955.  1058.  1095.  1110: 
69-962.  1002.  1108:  70-65.  871: 
71-104:  72-162,  303;  73-1005; 
74-119.  189.  669.  671,  1021:  75- 
262,  856;  76-661.  808;  77-251. 
541;  79-631,  698.  718.  751;  81- 
.'J51.  ,394,  5.S6.  850  :  82-569.  667  ; 
84-503.  740:  86-497:  88-217, 
2<S9,  463:  89-356.  587:  91-788. 
8.S9;  95-255.  426.  879;  96- 
244.  946:  98-53.  496.  801:  90- 
S49;  101 -.30:  986;  102-.^30. 
484.  1006:  103-294,  667:  104- 
782.  S98;  1041-8.39;  1O7-540: 
10«-157.  921:  114-.308:  115- 
1089:  116-568.  58.3:  118-1,«>. 
R«-  119-740:  120-.33R:  121-71. 
718:  122-869;  124-189.  609; 
126-211.  (\r>f\.  967:  127-1062: 
138-447;   134-709,   898.    1098; 


140-228,  429;  141-8.  251; 
144-167,  221;  145-400,  988; 
147-47.  68.  890;  148-48;  ISS- 
817;  166-356,  721.  950;  IM- 
656.  860;  158-21,  262.  361,  407: 
160-168:  162-351;  163-121. 
390 :  166-536  ;  167-1079 ;  168- 
345. 

St.   Rep'r.   87-369. 

Civ.  Proc.  14-126,  130,  288:  16- 
56,  62,  220.  320.  347;  19-41, 
43^  46,  288,  296. 

N.  if.  Super.  57-297;  69-S8t 

N.  T.  Ann.  Cas.  1-82.  40,  50,  68: 
2-58;  5-681;   7-88;   8-lM:  !•- 
150. 
724* 

N.  T.  78-862,  487;  90-646;  H*- 
825;  119-414:  120-434;  168- 
300  ;  198-286  ;  200-207  ;  2M- 
258;  2O7-860;  216-108. 

Hon.  27-18;  42-167;  61-367:  6S- 
848;  66-404;  81-89;  89-424: 
91-172. 

App.  DlT.  14-227;  18-266.  S2S: 
21-433;  82-118:  88-607:  40- 
262;  48-282;  61-896;  76-966; 
76-499:  79-561;  82-241:  83- 
183,  429;  88*888;  89-304; 
102-683;  112-16,  441:  114- 
793  ;  118-344  ;  122-451 ;  129- 
212;  128-250:  132-210;  133- 
695;  188-769;  139-691;  142- 
3.37  ;  148-484  ;  164-808 ;  164- 
818;  177-476. 

Misc.  6-32:  13-241;  14-546:  2S- 
146;  24-214;  80-68;  81-463;  83- 
478  ;  45-10,  153  ;  51-591 :  68- 
31:  68-17:  83-<375;  03-4S3: 
97-436 ;  98-4)6  ;  99-497.  506. 

N.  T.  Supp.  18-590:  41-212:  47- 
Sv^S;  48-645:  52-934:  62-710. 
8B2;  64-901;  78-460;  79-680; 
81-304:  82-422:  85-863:  90- 
810;  91-062;  90-924;  96-846: 
98-376;  100-196 :  101-72: 
103-606;  104-782:  109-116: 
116-161.  !581:  117-232:  124- 
180 :  120-967  ;  127-989 ;  141- 
929;  161-399;  162-351;  164- 
307.  370. 

Abb.  N.  C.  14-,311:  29-404. 

N.   Y.   Super.   57-297;  59-121. 

How.  62-460. 

Week.  Dlfr.  14-360;  15-106;  16- 
41:  17-354:  21-7. 

N.  T.  Ann.  Cmm.  1-64;  6-881;  •- 
81.   HOB. 

Connoly,  1-814. 
726. 

N.  T.  190-484 :  9O7-860. 

App.    niv.    164-818. 

Hun,  68-848. 

CiT.  Proc.  16-241.  846. 
726. 

N.  Y.'  2O7-860. 

Miso.  26-649. 

N.    Y.    Supp.   97-1000. 
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N.  Y.  2OT-860. 

App.  Dlv.  13-95 ;  127-910 ;  188- 

247. 
Misc.  57-33. 
N.     Y.     Supp.     107-1020; 

1028. 


122- 


N.  Y.  155-75;  207-860. 

Hun,  86-29. 

App.  DlT.  18-828:  25-462. 

Misc.  24-525:  25-446. 

N.   Y.  Supp.  55-712;  e7-88a 

ClT.  Proc.  8-94. 

How.  60-205. 


N.    Y.   207-360. 

Hun,  62-306;  69-447. 

App.  Dlv.  88-188. 

MUc.  26-596;   07-470. 

N.  Y.  Supp.  56-767;  65-250;  82- 

499;   140-345,   410:   163-195. 
ClT.  Proc.  10-846. 
730. 

N.    Y.   76-.'596;   2O7-360. 
Hon,  60-447. 

App.  DlT.  83-183;  128-11. 
Misc.     6-439;     11-444;     26-596; 

97-470. 
N.   Y.  Supp.  ^82-221;  56-767;  64- 

333;    66-^50;    82-499;    112- 

431;  157-318:  163-195. 
St.  Bep'r.  17-81. 
ClT.  Proc.  10-846. 
N.    Y.  Ann.  Cas.  2-29. 
731 
N.*    Y.    IIO-IOI;    110-561;    185- 

109;  210-272. 
Han,  84-177. 
App.   DlT.   28-490;  42-170;  102- 

65;    117-187;    185-79;    140- 

506. 
Misc.  0-46;  12-118;  18-688;  81- 

505  ;  62-268 ;  00-276. 
N.    Y.  Supp,  20-291;  38-94;  58- 

1049;  «H-5,  55;  107-620;  110- 

821  ;   140-869  ;   164-28  ;   160- 

674. 
ClT.  Proc.  15-96. 
N.  Y.  Ann.  Cas.  5-160. 

"n.    Y.    100-248;    110-101;    110- 

561;  186-109. 
Hiin,  84-177. 
App.  DlT.  42-170 ;  102-65 ;  117- 

187:    185-79;    140-506:    158- 

708. 
Misc.    18-40:    28-198;    50-362; 

62-268:  87-315;  00-276. 
N.     Y.     Supp.    58-1049;     50-11; 

1 07-620 :      1 10-821 :      140-949 ; 

164-28:  160-074. 
Week.   Dig.  8-416. 
N.   Y-  Ann.  Cae.  5-160;  9-189. 

N.   Y.   185-109.  ^    _ 

App.   Dlv.  42-170;  51-821;   102- 
^  lOSl 


66:    117-187;    185-79;    140- 

506. 
Misc.  0-46;  62-268:  00-270. 
N.    Y.    Supp.    58-1049;    64-979; 

107-620 ;     110-821 ;     164-28  ; 

160-674. 
N.  Y.  Ann.  Cas.  5-160. 
784* 
N.  Y.  IIO-IOI;  185-109. 
App.  DlT.  28-490;  42-170;  117- 

187;  185-79;  140-506. 
Misc.  50-361 ;  00-276. 
N.    Y.    Supp.    58-1049;    08-682: 

1O7-620 :     110-821  ;     104-28  : 

160-674. 
N.  Y.  Ann.  Cas.  5-150;  9-189. 
786. 
N.  Y.   185-109. 
App.  Dlv.   188-480. 
N.  Y.  Ann.  Cas.  5-160. 
786. 

N.  Y.  162-886. 
N.   y.  Supp.   1O2-790. 
Abb.  N.  C.  O-209. 
787. 

N.  Y.  162-886. 
788. 
N.  Y.  115-168;  121-644;  128-171; 

150-187. 
Hun,     55-406;    60-548;    68-164; 

77-502. 
App.    DlT.    8-28;    0-899;    10-95. 

522;    10-582;    23-241;    25-140; 

42-64;  72-485  ;  101-844  ;  117- 

602;  144-278;  168-846. 
Misc.  7-627;  8-621;  15-124;   18- 

688:    22-660;    24-369;    28-448; 

80-86;  78-64. 
N.  Y.  Supp.  20-821;  36-815;  46- 

298;    48-779.    975:    40-609:   52- 

498;  58-982,  1132:  61-868;  76- 

618;  02-250:  128-1014;  188- 

664;  154-418. 
ClT.    Proc.    12-126;    14-180;    21- 

127.  284,  329. 
Abb.  N.  C.  20-321. 
N.  Y.  Ann.  Cas.  5-148,  168. 
780. 

N.   Y.    150-187;  200-292. 
740. 

N.  Y.  78-686. 
Hun,  47-486. 
App.      DlT.      82-350;      101-287. 

131-172. 
Misc.   6-206;   7-894;  24-870. 
N.    Y.     Supp.    20-821;    01-668 

115-263. 
Civ.  Proc.  16-126. 
748. 
N.  Y.    185-109:   218-189. 
App.    DlT.    162-854. 
N.   Y.    Supp.    148-170. 
744a. 

N.    Y.   213-189. 

App.  Dlv.  153-768;   156-782. 

Misc.   77-590. 
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AP^2- 


N.    T.  Snpp.  188.715;  187-284; 
188-795;   141-740. 
T48* 

N.'   Y.    186-109;    818-189. 

HDD,  88-416. 

App.  Dly.  106-61». 

Misc.  86-613. 

N.    Y.   Supp.   81-959:   162-75. 
746. 

N.    Y.    185-100:   216-189. 

App.      Div.      87-123;      118-746; 
164-597;    161-435. 

N.  Y.   Supp.   146-801. 
747. 

N.   Y.   218-189. 

N.   Y.    Supp.   189-969. 

N.  Y.   186-109;  200-144. 

App.  Dly.  81-347 ;  106-613. 

N.Y.    186-109;   215-189. 
748. 

N.   Y.   218-189. 

App.  Div.  81-847. 
760. 

N.   Y.   218-189. 

App.   Dlv.  87-123;  11O-680. 

N.  Y.  Supp.  66-1180. 
761. 

N.    Y.    200-144;   218-189. 

Hun,  88-416. 

fK  DW.  81-846 ;  121-627  ;  168- 
20. 
Misc.  88-496. 
N.  Y.  Supp.  81-959;  81-242;  lOO- 

734;  146-123. 
752. 

X.    y.   218-189. 
763. 

X.    Y.   213-189. 
754. 

X.    Y.   218-189. 
766. 
N.  Y.  111-860;  116-498;  166-186; 

171-488'   187-4. 
Hun,  65-565;  81-388:  82-306. 
App.   Div.  7-169:  18-307;  24-228: 

33-456:   36-81.    381:   41-4;   44- 

257;    62-257;    72-103:    73-558: 

88-586  ;     104-533  ;     141-465  ; 

144-375;    156-325. 
Misc.     14.303;     27-611;     29-323; 

50-408. 
N.  Y.  Supp.  30-884;  55-401,  514: 

58-263;     60-522:     70-897;     76- 

194  ;   100-527  ;   126-551 ;  130- 

684. 
N.   Y.   Super.  56-539. 
N.    Y.    Ann.    Cas.    1-188;    2-211: 

4-375,  877;  9-58,  817. 
756. 
N.  Y.  133-13;  140-420;  167-166; 

171-488 ;     176-97 ;     178-236  ? 

183-385 
Hun,    63-414:    74-268:   82-306. 
App.     Div.    18-203:    19-246:    24- 

228;  27-182:31-66:34-243;  41- 

308;   57-113;   58-248.   270,    438; 


62-267;  68-10;  77-342:  81-1(12: 
82-81,  102:  87-7:  88-588:  OT- 
183;  112-637;  132-709:  18T- 
264 ;  168-887  ;  166-325  ;  1S9- 
58;  161-902:  169-416:  178- 
27  ;  176-55  ;  lSO-104. 

Misc.  4-114:  14-.303:  17-328:  2ft- 
819;    29-323;    80-171:    48.4itl: 

49-615;  56-450:  91-536.  538; 
98-400. 

N.  Y.  Supp.  81-837:  86-m">7:  4S- 
849;  50-676:  54-426:  68-67:  60. 
522;  68-808;  69-218,  295:  Tft- 
74:  86-799:  81-587.  TOS:  «?- 
193  ;  98-709  ;  96-513  ;  90-R37; 
101  -340 ;  1 07-274  :  1 1 7-5^7 ; 
126-r»ol:  130-684:  132-^01: 
188-535  ;  144-408.  974  :  145- 
628:  165-178:  167-95.'?:  1«^- 
710;  161-186;  163-775;  167- 
645. 
.    St.  Rep'r.  60-in. 

N.  Y.  Super.  57-421;  69-478. 

N.  Y.  Ann.  Cas.  1-188;  9-312. 
767. 

N.  Y.  82-509:  90-461;  111-350; 
115-493;  186-214. 

Hun,  27-18;  64-498;  77-91:  91- 
388;  87-537. 

App.  Div.  11-48;  12-313;  17-227; 
19-.'«)6;  29-57.  333,  456:  36- 
381:  52-521:  &7-485:  68-2jg: 
60-553;  62-267;  68-11;  77-338: 
81-161 ;  82-101 ;  98-2SH ; 
104-533;  112-749;  128-412; 
141-465;  144-375;  156-325; 
161-522;  168-84. 

Misc.  14-115.  302,  428;  17-H5: 
19-226  ;  26.545  ;  27-611 ;  67- 
372;  72-153. 

N.  Y.  Supp.  18-553:  86-16,  432: 
46-541:  46-118:  61-852:  55- 
401:  67-4n:  68-263:  62-303: 
66-384;  67-1067:  68-116.  SHR. 
804;  68-1097;  70-897:  74-297; 
79-74:  80-799;  81-587:  90- 
420:  93-1074:  99-76:  107- 
1110:  109-662:  126-551: 
129-577;  181-46;  141-505; 
146-569;   153-866. 

St.   Itep'r.  71-24. 

Abb.  N.  C.  29-284.  465. 

N.  Y.  Super.  66-539:  68-120.     ^ 

N.  Y.  Ann.  Cas.  4-876;  9-53.  301. 
506,  n. 

N.    Y.    77-480:    111-850;    !»<>" 

313;   199-377. 
Hun.  23-188:  31-390:  61-423:  5«- 

259;  60-62;  81-194:   178-337. 
App.  Dly.  80-530:  40-23:  67-138: 

1 1 2-750 ;      1 22-54fl :      1 2.V148 : 

182-57;    138-785;    156-325. 
Misc.    14-.?02:    38-12:    60-408; 

68-6;  69-268;  76-48. 
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Jnpp.  57-508:  74-656;  ©9- 
102-911:    107-534;    llO- 


Sn 


156-325: 


102-911 


n. 


N.  Y. 

76 ; 

873:  116-817;  128-588; 

551  ;  184-92  :  169-421. 
Civ.  Proc.  14-435. 
N.  Y.  Saper.  55-639. 
N.  Y.  Ann.  Cut,  9-807,  n. 
759. 
N.  Y.  111-860. 
Hnn,  66-62. 
App.      Dlv.      20-525; 

172-673. 
Misc.  14-302;  58-6. 
N.    Y.    Supp.    47-158; 

126-561. 
N.  Y.  Ann.  Cae.  9-307, 

T60. 

App.     Dlv.     109-.323;     112-748; 

128-418 ;  149-245  ;  156-325. 
Misc.   14-303;  59-268. 
N.     Y.     Snpp.     85-1067;    95-643; 

99-76;    1O7-1110;    126-551. 
Civ.  Proc.  8-277. 
Abb.  N.  C.  22-284.  ^ 

N.  Y.  Ann.  Cas.  2-211;  9-808. 
761. 
N.  ^.  58-562:  59-450;  68-414. 

Hun.  4-48,  674.  .        ^^ 

App.   Dlv.  27-146;  29-67;  156- 

825. 
Misc.  27-612. 
N.  Y.  Supp.  50-636;  51-862;  58- 

263;   126-661. 
768. 

N.    V.    77-515;     108-274;    196- 

127. 
Hnn.  21-500:  65-566. 
App.    Dlv.    82-118;    36-381;    55- 

808;    64-416;    184-822;    187- 

782;    156-325:    161-522:    173- 

236. 
Misc.    6-51:    16-198:   27-57;    88- 

121;  45-477. 
N.  Y.  Supp.  55-401;  66-942:  72- 

232:    92-737;    119-41;    122- 
543;  126-551. 
How.  59-385. 
N.  Y.  Ann.  Caa.  8-884;  9-819. 

764. 

X.   Y.   114-579. 
Hnn,  84-11:  62-261:  65-565. 
App.    Dlv.    6-482;    44-257;    118- 
Y45;    117-55;    134-543;    144- 

689;  156-325. 
Misc.  16-198. 
N.    Y.     Supp.    60-761  :    99-208 ; 

107-1075;    119-610;    126-551. 
N.  Y.  Ann.  Cas.  4-56.  n.;  9-819. 
765. 

N.   Y.   140-414. 

Hun,  78-201. 

App.    Dlv.    20-525:    86-382:    64- 

416;  104-533;  134-544:  137- 

782:   141-465;  156-825;  167- 

544. 
Misc.  89-276. 
N.  Y.  Supp.  47-158 ;  72-232 ;  93- 


1074  ;  119-610 ;  122-548 ;  141- 

506;  158-458. 
Dem.  8-286. 
766. 

N.   Y.   140-420. 

Hun,   78-546. 

App,     Dlv.     112-808;     141-465; 

156-825. 
N.   Y.   Supp.  99-432. 
N.  Y.  Ann.  Cas.  9-300. 
767. 

N.  Y.  79-175;  168-119. 

Hun,  88-514. 

App.    Div.    2-413;    61-569;    101- 

467;     118-8;     120-307;     134- 

61;  151-623;   180-158. 
Misc.    38-491 ;    54-650 ;    63-89 ; 

72-166;   76-210;  92-404. 
N.    Y.    Supp.    18-501,    502:    92- 

149;    105-9:    118-707;    127- 

1000;  129-778 ;  106-107  ;  156- 

1093;   167-624. 
768. 

N.   Y.  96-32;   135-76:  218-58. 
Hun,  12-130;  18-125:  63-514. 
App.    Div.    2-413;    27-614;    59- 

37;   148-802;   149-3,  53,  444; 

161-122 ;      162-938 :      164-964 . 

171-.84,    957;    176-574;    180- 

158. 
Misc.    78-402;    76-427;    88-297; 

93-60;    96-717;    99-361,    364; 

1OO-407;  101-591. 
N.  Y.  Supp.  18-501,  502.:  50-776: 

69-179  ;     133-281 ;     158-168 ; 

149-101;    150-664,   790;   151- 

273;    156-631:    157-117:    158- 

98;    150-427;    163-623;    164- 

783;   167-624.   1079;   168-407. 
Abb..  N.  C.  29-17a 
769. 

25-854.    376;    28-294; 


Hnn, 
45. 

S?9; 
Misc. 


Div.    48-412;    59-393:    65- 
91-272;   106-387;   110-921. 
80-274;   88-121;    60-354 ; 
70-569. 
N.  Y.  Snpp.  64-722;  62-305;  69- 
843;     72-578;     77-101;     94- 
816;   128-138. 
Civ.  Proc.  6-90;  14-71. 
Abb.  N.  C.  18-204. 
How.  67-300. 
770. 

N.  Y.  185-76. 

Hun,  21-431:  36-542;  68-614. 
App.  Dlv.  76-144. 
Misc.   56-376. 
N.   Y.    Supp.   78-943. 
Abb.  N.  C.  29-178. 
How.   66-287. 
Daly,  9-44. 
771. 

Misc.  40-93;  68-370;  70-610. 
How.  10-458. 
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972. 

N.  Y.  150-377.  587;  lTT-236. 

Hun,  31-20;  48-46. 

App.    DtT.    48-412;    68-555;    83- 

168;  108-119;  144-148;  157- 

76;   160-222. 
Misc.     10-733;     16-413;     20-206; 

H4-406:    37-746;    59-391;    62- 

592;  68-33. 

N.  T.  Sapp.  45-782;  68-646;  74-. 

241;  76-476;  83-896;  118-825; 

128-846;   141-730;  166-448. 
Civ.  Proc.  21-16. 
N.  Y.  Super.  62-68. 
Law  Bull.  5-88. 
N.  Y.  Ann.  Cat.  8-16. 
775. 
N.   Y.  150-537;  168-28. 
Hun.  27-21:  81-848. 
App.  DlY.  140-824. 
Ml0C.   14-182:  28-565. 
N.  Y.  Bapp.  52-766. 
776.. 

N.  Y.  47-870;  75-599. 
Civ.  Proc.  6-178. 
Week.  Dig.  8-188. 
777. 

How.  57-481. 
778. 

N.'  Y.  142-212. 

Hun.  26-518;  88-^889;  66-375;  67- 

468. 
App.    Dlr.    17-227;    18-409;    21- 

467;    40-103;    67-125;    74-278; 

75-289;  76-74.  287.  484;  78-120; 

81-147;     84-404.    620:    87-103: 

81-549:     83-151,     825;      101- 

132:     105-809,    496;     107-527; 

100-133:     112-77;     113-756; 

122-616;     123-274;     124-131; 

125-874;  128-761;  184-576; 
13H-S38,  714;  138-728;  148- 
613;   153-296;   162-590;   168- 

919;   180-158. 

Misc.  16-514;  23-78:  25-90.  310; 
30-533,  628:  31-170,  471;  32- 
380:  83-120:  34-347;  48-20; 
46-57  ;  50-618  ;  52-9  ;  56-648  ; 
58-155,  ni.'i:  61-341;  64-642; 
65-164  ;  68-885  :  81-416 ;  84- 
33:  83-386;  98-304. 

N.  Y.  Supp.  30-859;  45-782;  47- 
649:  61-833:  54-566.  666;  62- 
713.  784:  63-967:  66-721:  68- 
816;  77-610;  78-2.  687.  669.  778; 
78-708;  80-689;  82-679,  996; 
84-lir  180,  1011:  85-192:  «6- 
1022:  87-402.  519,  891:  90-824: 
81-876;  83-959;  84-177:  85- 
1027:  98-62,  200:  88-3.'51 : 
107-497.  806.  949;  110-264, 
934:  113-280:  117-1000:  119- 
131.  620;  121-1114:  122-216; 
123-762;  124-491;  125-624; 
128-467;  137-1071;  143-.331, 
757;     145-397,     984:     153-982: 


158-136,  620  :   163-267 ;  lOS- 

609 
Civ.    Proc.   18-168;  21-221. 
Abb.   N.   C.  81-482. 
N.  Y.  Super.  57-222. 
How.  67-481. 
Dem.  2-486. 
Daly,  10-71. 
Week.  Dig.  28-48. 
N.  Y.  Ann.  Cas.  6-886;  7-268.  m 
780« 

N.*  Y.  188-566. 

Hun.  48-288;  74-192;  82-3S5. 

App.    Div.    48-390;    85-288;  9%- 

184;  180-874;  148-429;  IM- 

586. 
Misc.  12-88;  20-207;  84-^:  S7- 

129,  606  ;  88-580  ;  72-158. 
N.   Y.   Supp.   33-176;  60-76:  6^ 

246:     68-215;     74-409;    76-159: 

80-688;  88-807;  87-816:  1»- 

614;   188-190;   148-956. 
St.  Eep'r.  56-555. 
CiT.  Proc.  14-340. 
N.  Y.  Ann.  Cas.  1-118.  110;8-4« 
781. 

N.  Y.  177-286. 
App.  DlT.  88-276 :  167-76. 
Bflsc.    14-182:   64-«{5. 
N.  Y.  Sopp.  85-882;  86-7L 
Civ.  Proc.  14-1. 
Abb.  N.  C.  11-288. 
782 

Misc.  64-455;  101-2. 

Civ.  Proc.  14-1. 
788. 

App.  Div.  3-321;  120^^6;  147- 
689;    164-308;   161-964. 

Misc.    14-803;   16-563;  64-455. 

N.  Y.   Supp.   105-474;  182-^97. 

St.  Rep*r.   14-a 

Civ.  Proc.  6-188. 

Abb.  N.  0.  14-511. 

N.  Y.  Ann.  Cas.  2-215. 

How.  62-460;  66-392. 
784. 

N.  Y.  97-610;  200-208. 

Hun,  27-384:  80-257. 

App.  Div.  10-289;  14-282;  144- 
2 1  '5 

Misc.*  6-514;    11-125;    12-403; 
58-176:  64-456.  _ 

N.  Y.  Supp.  81-1008;  128-775; 
144-741 

Civ.  Proc. '14-290. 

N.  Y.  Ann.  Cas.  7-126. 
786. 

Misc.  64-465. 
786. 

N.  Y.  86-278.  ^  ,^. 

Misc.    26-842;    64-455;   77-565. 

N.  Y.  Snpp.  141-114. 
787. 

ClV.   Proc.   18-165- 

Mlsc.   53-428;  64-456. 
788. 

App.  Dlv.  84-28 ;  110-898 ;  1«0- 
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789. 
App.   Div.  S9-878;  48-001. 
N.  Y.  Supp.  88-59. 
TOO 
App.  DiT.  48-eOl. 
N.  T.  Add.  Cas.  4-208. 
TBI* 
N*  Y.  88-527:  186-646. 
Hiin.  12-571;  17-113;  25-491. 
App.    DiT.    48-601:    80-161:    Tl- 
255;    74-306;    9^165;    8^102, 
111:  110-486:  125-307. 
Misc.   16-552;  88-12,   IS,   44.  HS\ 
44-45,  316:  54-85;  59-409;  88- 
879;  88-280:  TT-148. 
N.   Y.  Supp.  88-962:  76-606,  606, 
901,  906;  81-392;  07-602;  lOO- 
770;  102-704;  104-496;  108- 
200:  107-588:  116-574;  122- 
998;    185-107^. 
N.  Y.  Ann.  Cas.  8-486. 
Snbd.  1. 
N.  Y.  92-647. 

App.    Dl7.   74-308;   188-140. 
Misc.   12-147:  24-407;  58-128. 
N.  Y.  Supp.  103-1025. 
X.  Y.  Ann.  Cas.  5-413. 
Snbd.  2. 
App.  Dlv.  45-575;  74-806. 
Misc.   24-407;  68-62. 
N.     Y.    Supp.    81-408;    77-511; 

115-1 10ft. 
N.  Y.  Ann.  Cas.  6-418. 
Snbd.  4. 

N.  Y.   151-267,  647. 
Snbd*  5. 
N.  Y.  84-642;  161-668;  174-265. 
App.     Dlv.     6-131;     18-214:     89- 
644;    54-194.    510:    87-12:    74- 
806;    98-166:     111-159;     112- 
829;  117-475. 

Misc.    28-258.    504:    24-407;    29- 
105.  422;  88-388;  38-13;  68- 
606. 
N.  Y.  Supp.  44-620;  51-169:  53- 
268;    80-195;    86-608;    87-587; 
78-482:  89-199,  715,  845;  98- 
351  ;  109-679  ;  112-457. 
N.  Y.  Ann.  Cas.  6-418. 
9iibd.  8. 

N.   Y.  92-646. 
Snbd.  7. 
N.  Y.  91-239:  151-669. 
App.    DlY.   160-669. 
N.  Y.   Sapp.   186-760. 
Snbd.  8. 
N.  Y.  118-618. 
Hun,  19-128:  25-584. 
App.  DIt.  58-820;  96-146. 
Misc.  85-381. 

N.    Y.    Supp.    71-1025;   90-734. 
Abb.  N.  C.  18-478. 
How.  87-511. 
Snbd.  10. 

N.   Y.   135-634. 

App.    DIv.    19-227:    28-308;    29- 
872;  87-12:  150-669. 


*%! 


N.  Y.  Supp.  50-1002;  61-548:  84- 

606;   'nM82;    118-726;    186- 

760. 
Civ.  Proc.  4-202;  6-67;  18-167. 
How.  80-475. 
Snbd.  11. 
App.    DlT.   61-879:   71-861;   74- 

308. 
Misc.  88-12. 
N.  Y.  Supp.  76-976. 
Snbd.  12. 

N.  Y.  180-870. 
Snbd.  18. 
App.   DiT.   111-182. 
Misc.  68-10. 
792. 

App.    DlT.  48-6mj^  186-689. 
N.  T.  Supp.  81-888. 
798. 

I.    Dly.    27-161;    29-878;    89- 
13;    48-76;   48-187.   601;    50- 

161;   71-255,   851;  74-308;   98- 

102.    109.    146,   620;    107-249: 

117-476;    120-898;    160-669 ; 

167-126,   127. 
Misc.    12-147;    28-253,    504;    24- 

108;  29-425;  83-388:  56-123, 

336.   606;    86-230;    77-143. 
N.  Y.  Supp.  32-1073;  50-622;  51- 

169.    542;   52-616:    53-297:   50- 

656;   81-257.   300,   942:    82-815; 

83-724;    87-587:    71-1095:    75- 

823,   976;    102-704:    imi-200 ; 

107-588:    118-725;    122-998; 

135-1079;   152-888. 
N.  Y.  Ann.  Cas.  8-18;  8-486. 
798. 

N.  Y.  201-407. 

App.  Div.  52-231;  71-31;  77-16: 

138-452,    811:    174-391. 
Misc.    45-502;    58-834;    79-88; 

93-404;    102-544. 
N.  Y.   Supp.   108-766;  12O-980; 

189-837;   167-143. 
797. 
N."  Y.  78-168;  201-407. 
Hun.  58-133. 
App.     Dlv.    57-219:    77-16;    99- 

634:    138-811:    174-391. 
Misc.    45-502  :    52-92 ;    58-334  ; 

58-494;    79-88;    89-439;    98- 

404 
N.    Y.*  Supp,    91-178.    1003;    101- 

761 :        108-766 ;        111-1085  ; 

189-387:   157-148. 
St.    Rep'r.   48-477. 
Abb.  N.  a  13-354. 
Dem.  2-579. 
Snbd.  1. 
Hun,  83-604. 
App.  Div.  52-281. 
N.   Y.   Supp.   18-327.   879. 
St.  Rep'r.  7-767:  44-478. 
Abb.  N.  C.  2-311. 
How.  26-422. 
How.   N.   S.  2-526. 
Snbd.  2. 
St.  Rep'r.  12-665. 
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Siibd.  8. 

N.   Y.    125-695;    194.882. 

App.  Div.  101-282. 

Misc.  15-681;  16-665. 

St.    Rep'r.    33-819;    86-920;    61- 

122. 
Civ.  Proc.  18-284;  18-258. 
Abb.   N.  C.  81-214. 
N.  Y.  Super.  86-294. 
708. 

N.  Y.  aOl-407. 

Hun.  60-244. 

App.  DIv.  68-281;  77-16:  78-499; 

08-308:     112-122,     129;     116- 

496;  186-818;  147-219;  158- 

493;  174-391. 
Misc.   20-425:    41-558;  53-269; 

58-496;  102-541. 
N.   Y.   Supp.  61-942;  74-55;  70- 

680;   85-114;  87-852:  ©8-136; 

101-769;      103-77;      111-1085; 

110-4T7;  131-1041;  188-537; 

160-235. 
CIr.  Proc.  10-40. 
700. 

N.'  Y.  201-407. 

Hun,  20-182. 

App,   Dlv.   2-19;  40-407 ;  52-281 ; 

77-16;      186-813;      146-249; 

154-587:    174-391. 
Mlac.  58-496. 
N.   Y.   Supp.  63-381;   111-1085; 

130-914. 
Civ.   Proc.   18-87. 
800. 

N.  Y.  201-407. 

App,       Div.       77-16:       186-813: 

174-891. 
Misc.  68-496. 
N.  Y.  Supp.  111-1085. 
801 

N.'  Y.  2O1-407. 

App.   Div.  77-10?  136-811;  174- 

391. 

N.     Y.     Supp.     111-1085;     161- 
7«0. 
802. 

N.  Y.  201-407. 

Hnn.  80-452. 

App.  DIv.  77-16;  121-759;  186- 

802;    174-391. 
Misc.  58-496;  70-88. 
N.     Y.     Supp.    70-268;    106-532; 
111-1085;    180-914;    188-837. 
803. 

N.  Y.  78-509 

Hun.' 26-589;' 41-608;  48-95;  87- 
304. 

App.  DIv.  20-284:  35-428:  48- 
335:  40-407:  65-167;  66-203: 
67-68:  76-580;  -  70-102.  617: 
8O-40;  05-543:  08-149;  120- 
747;  124-36:  126-814;  128- 
919;  133-421;  134-435;  187- 
752  :  138-422.  425  ;  130-726  : 
140-528;  146-249.  436;  140- 
493;    152-163;    160-14 ;    161- 


737;  162-612;  166-220;  171- 
957;  172-65{t:  177-436. 
Misc.  10-233:  12-68,  169;  28-4M. 
608;  88-573,  727;  41-436;  M- 
451 ;  54-66,  680  ;  55-326 :  67- 
364,  365:  58-384.  496:  64- 
464;  66-157;  70-26;  78-20; 
84-263  ;  0O-43  ;  02-293 ;  101- 
443. 

^•- J-  ^^SP-  «W-810;  68-381:  «8- 
1053;  7SU488,  831;  78-118:  T8- 
696;  80-277;  84-1066;  00-749: 

'  00-512:  104-503,  847:  106- 
482;  108-371;  100-660,662; 
111-6,  172;  112-830;  117- 
643;  110-3!)5:  121-226:  1»- 
626:  125-462:  lSO-827;  184- 
1090  :  186-657 :  146-1014 : 
141-860  ;  143-7^  ;  146-31 ; 
146-1024;  151-189;  152-740; 
155-528;  157-491;  164-529: 
167-55. 

Civ.   Proc.  14-314. 

Abb.  N.  C.  8V194. 

N.   Y.  Super.  54-444. 

^0-274^°°*  Ca».  a-136:  5-286; 
804.. 

^^?L«  ^il-    ^-428;    48-385:  66- 

1»-919;   ^84-436;    14«.24«; 

Misc  12-68:  28-494.  603:  41- 
t??'J"*^51:  »4-580;  55-327; 
58-^.  496;  64-454:  66-137. 
N-  J-  Supp.^ 54-810;  78-118:  T»- 
696:  06-749;  104-847:  106- 
482:  108-371:  112-830:  121- 
226;  122-626;  140-1014; 
141-860. 
806. 

Hun.  20-517.  535;  8S-326l 
^^^^  ^iy-    -^^-SSS;    68-315;  65- 
167;    76-580;    70-1Q2;   85-576: 
05-543;  00-298:  128-919:  134- 

jgT;    146-249:    161-757:   171- 
957 

Misc.    41-486:    50-451:   68-384, 

496;    64-454. 
N.  Y.  Snjpp.  71-809:  72-488:  W- 

696;   88-428:    80-749,  960:  •»- 

912;    107-660;    108-371:  11^ 
^  880;    146-1014;    141-860. 
N.  Y.  Super.  55-263. 
K.  Y.  Ann.  Caa.  2-136. 
806. 

N.   Y.  04-541. 

Hun,  52-530;  86-44. 

App.    DIv.    48-336;    76-580;  79- 

102;    05-54.?;    128-919;  1^0" 
^  249:  161-737:    171-957. 
Misc.  41-436;  58-384.  496:  64- 

4.-4. 
N.   y.    Simp.   5-704:   78-r»96:  90- 

740:    10.s-.37i:    112-830:  "** 

626;  140-1014;  141-860. 
St.  Hep'r.   11-269. 
N.  Y.  Ann.  Cas.  2-120. 
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Biibd.  2. 

Hun.  aO-5S7. 

St.  Rep'r.  15-783;  18-g80. 
80T. 
App.    Dlv,    48-339;    76-580;    T»- 

102;    95-543;    128-919;    146- 

249;   161-737;   171-957. 
Misc.    41-436;    58-384,    496;    64- 

454. 
N.    y'.     Siipp.    78-596;    90-749; 

108-371;    119-830;    122-626; 

140-1014 ;   141-860. 
Civ.   Proc.  10-178. 
SOS. 

Hud.  20-182. 

App.    Dir.    48-335;    76-580;    79- 

102:     95-r>43:     128-019:     1.10- 

468;    146-249;    161-737;    171- 

957. 
Mi8C.    41-436;    58-384,    496;    64- 

4fyi. 
N.  T.  Snpp.  66-851.  924;  78-596: 

90-749:      108-371:      112-830; 

114-986;  122-626;  140-1014; 

141-860. 
Abb.   N.   C.  8-436. 
809. 

App.    Div.    48-335:    76-580;    79- 

102;  95-543;  98-149;   124-36; 

128-919;     187-752;     147-249; 

161-737:    171-957. 
Misc.     12-68;    28-603;    83-573; 

41-  436  ;  58-384.  496  ;  64-454  ; 

84-264;   92-293. 
N.     T.     Supp.     78-596:    84-1006; 

90-479;  108-371:  111-5;  112- 

830  ;  122-626  ;  140-1014  ;  141- 

860;  146-1024;  155-528;  157- 

491. 
Abb.  N.  C.  1-350. 
N.   T.    Ann.   Cas.   5-266. 
81 0. 

Abb.  N.  C.  8-239. 
811. 

N.   Y.   162-250. 

Ac^  DiT.    28-267;    48-680;    67* 

Misc.*  17-93;  58-629. 
N.  Y.  Sopp.  51-68;  73-298. 
Civ.   Proc.   14-807. 
How.   67-273. 
812* 

N.'  T.  162-246. 

Hun,  69-445. 

App.    DlT.    48-580;    61-492;    79- 

428;    95-568;    117-359;    144- 

611;    171-207.    210. 
Misc.   6-305:   18-10:  38-331;  50- 

147  :  61-542  ;  65-315  ;  67-170 ; 

78-273. 
N.  Y.   Supp.  60-198:  70-629:  88- 

993;    98-217;    115-860;    129- 

228;  180-865;  15O-800;  156- 

987.   988;   168-944. 
N.  Y,   Super.   59-168. 
N.  f.  Ann.  Cas.  2-29;  4-66,  n 


818. 
App.   DlT.    75-573:    116-674. 
N.   Y.  Supp.  78-845. 
Dem.  8-56. 
814. 

N.  Y.  100-219. 

App.      Dlv.      45-134;      118-668: 

12O-450. 
Misc.     16-169;     17-359;     19-615; 

45-602  ;       48-223  ;       79-859 : 

88-630. 
N.   Y.   Supp.   89-94;  44-422;  60- 

1047 ;     <l6-684  :    91-33 ;     108- 

678  ;        104-1082  ;       140*429  ; 

151-155. 
816. 
N.  Y.   Supp.   189-1037. 
App.    Div.    156-86. 
N.  Y.  Super.  47-387. 
816. 

Abb.  N.  C.  15-419. 
817. 

N.  Y.  90-312. 

Hun,   70-48;   87-234. 

App.     Dlv.    1-558;    5-264;    124- 

556;  128-263;  188-742:  146- 

188;  168-253. 
Misc.     19-595;     2O-508;     86-78, 

133;  58-351;   102-355. 
N.  Y.  Supp.  88-836;  44-313;  46- 

666;    47-712:    108-973;     111- 

10;     112-778;    118-215;    187- 

1084;   143-729;   168-923. 
Abb.   N.  C.  6-69. 
N.  Y.  Ann.  Cas.  4-200. 
818. 

App.   Dlv.   1-558;  124-556;  188- 

742. 
Misc.   19-698;  85-133;  68-361. 
N.    Y.    Supp.    112-773;    118-215. 
Civ.  Proc.  16-434. 
N.  Y.  Ann.  Cas.  4-206. 
819. 
mIsc.    19-598. 
N.  Y.  Supp.  164-1007. 
Abb.  (N.  S.)  12-58,  n. 
820. 

N.   Y.    107-118;    117-297;   204- 

283    288 

Hun, '52-95;  56-92;  64-425;  75- 
43;  85-391;  89-384. 

App.  Div.  10-234:  12-80:  19-610; 
26-142:  27-453:  29-173:  89- 
562;  4O-.'>00:  41-531;  42-156: 
•61-543:  61-296;  69-286:  72- 
6;  75-444;  78-27.  544:  81-204: 
85-317;  96-394;  102-249: 
104-01 :  105-450 :  1 2l-8;-il> ; 
125-547;  132-515;  138-887; 
144-419 :  146-614 ;  148-765, 
809;  149-608;  153-751;  157- 
286;  158-.557;  162-599,  606; 
160-865;    170-888. 

Ml'^.    12-52:    24-6:    27-543:    28- 

43  :  31-170  :  4.3-370  :  45-28,  42, 

346  :  46-556 :  58-553 ;  59-409 : 

72-im.    :{78:    79-302;    92-449; 

I  10O-182. 
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N.  y.  Supp.  36-397;  46-293;  47- 
448;  4&-aoi.  512:  50-353;  Bl- 
814;  62-189;  64-862;  68-125. 
715;  6»-814;  63-964;  70-474; 
74-749;  76-98;  7«-320;82-541 ; 
87-480;  90-448,  814.  896;  9St- 
063 :  93-304  ;  »4-277.  897 : 
lCW-400,  1058:  112-360:  117- 
1077;  121-354;  128-692;  12»- 
2({7.  ior.9:  181-376;  132-320; 
133-731,  1065  ;  134-675  ;  142- 
195;  143-814;  147-962,  998; 
150-472;   182-54.  160-442; 

162-271. 

Civ.  Proc.  14-269;  16-816. 

N.  y.  Ann.  Cas.  2-221,  226. 
S20a. 

N.  T.  204-288;  217-98. 

App.  DIv.  189-594;  146-605, 
614  ;  163-750 ;  162-599,  606  ; 
163-980. 

Misc.  72-376. 

N,  T.   Supp.  130-808;  181-125; 
138-691;    147-962,    9^8;    160- 
1051. 
821 

App.  Dlv.  179-275. 

MlBC.  61-229. 

822. 

N.'  T.  87-272. 

Hun.  28-74;  78-181. 

App.  Div.  21-417;  42-28;  80-146; 

»2-250,    252:    1 06-591;    112- 

182;    121-401,    612:    124-372; 

128-278  ;     137-61 ;     138-276 ; 

149-861;    164-348;    166-804; 

163-922. 
MiBC.     12-207;     26-670;     61-229, 

689  ;  62-647  ;  66*387  ;  74-407  ; 

83-587;   88-551. 
N.  Y.  Supp.  47-562:  67-471;  68- 

603;    80-510:    87-37;    94-812; 

08-46:    101-95:    106-98,   335; 

107-216.    722;    108-667;    122- 

.^7:     123-7»4:     132-395;     184- 

823;    139-320;    161-63. 
Civ.  Proc.  21-840. 
N.  Y.  Ann.  Cas.   1-324. 
Week.    Dig.    6-689;    16-374. 

*nV  T.  66-192  ;  96-252  ;  262-692. 

Hnn.   K<»-3m:    76-587. 

Misc.    93-427. 

N.  Y.  Ann.  Cas.  6-259,  275. 
824. 

N.  Y.  Snpp.  166-999. 

App.  Div.  34-162;  142-78. 

Misc.  62-479. 

Week.   Dig.   10-364. 
626. 

Anp.  Dlv.  34-162. 

Misc.   10-420:   20-693;  66-ld. 

N.  Y.  Supp.  46-675. 

N.    Y.    Super.   60-66. 

N.  Y.   Ann.  Cns.  1-401. 

Week.  Dig.  18-563. 


826* 
Barb.  18-166. 


N.  Y.  136-509;  146-281;  141-7«i 

Hun,  88-327.  ^^ 

App.  Dlv.  11-602;  68-855;  1«T- 
500;   112-707;   176-202. 

Misc.  12-44;  16-619;  26-62;  66- 
540;  90-276.  _    ^ 

N.  Y.  Supp.  66-442;  74-88;  98- 
777;  120-918;  186-458:  161- 
1026. 

Abb.   N.  C.  29-277. 

N.  Y.   Ann.  Cas.  S-186l 
828. 

N.   Y.  132-548. 

Hnn.  23-414;  76-60. 

App.  Div.  166-411:  1B7-138; 
176-325. 

N.   Y.   Supp.  162-447. 

Abb.  N.  C,  31-152. 

How.  67-346. 

N.  Y.  Ann.  Cas.  10-806. 
829. 

N.  Y.  81-167;  86-683:  8«-8fl8; 
88-447;  90-549;  91-657;  96- 
816,  517;  98-206;  100-547:  IW- 
94;  104-606;  106-382;  110-lX 
618,  562,  671;  111-239;  118- 
62,  152,  238,  248.  891,  575;  114- 
288;  116-12;  117-91,  500,  606; 
118-46:  120-536;  121-575; 
124-487.  505.  651;  126-756; 
126-298,  552;  132-549;  140- 
281;  141-76,  225,  889:  142-140; 
143-190;  146-13;  149-83:  153- 
124,  294,  343;  161-84;  168-430; 
170-412,  554;  174-89,  106:  173- 
375;  lMo-116.  261;  186-375: 
187-491;  188-421;  198-822; 
206-3»4 ;  206-471 ;  218-«: 
219-411  ;  222-19. 

Hun,  14-531;  16-79:  17-150;  1»- 
85}  22-414;  24-32,  327:  26-386; 
28-423,  485;  29-498.  608:  ^ 
555;  31-46,  417;  34-94:  37-336: 
40-2^:  41-437;  42-159;  44-142, 
846.  560,  697;  46-289:  61-224; 
63-591;    64-166;    66-391:    68- 


77-108;  78-49.  413:  79-129; 
82-17,  263,  345,  403:  84-202: 
86-55.  4«6:  88-92,  211,  485:  5J- 
7.  72,  128,  131,  608;  91-168; 
92-274,  384.  450. 
App,  Div.  4-132:  6-179.  45ft  563: 
6-445.  536:  8-612:  13-498:  14- 
201;  16-215:  16-547.  548.  17- 
26a  272:  18-491:  19-354.  453: 
21-232.  366:  22-622:  23-158: 
24-447;  28-243.  378:  29-41.  220: 
30-132:  31-352.  626:  .^O-^ 
634;  36-«i.  189:  36-546:  «7- 
590:  .^<«-142.  4R2:  41-!IS«:  42- 
llfl:  46-1 7A.  snO:  46-R15:  4T- 
145;  48-367:  60-129:  61-72;  63- 
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3X    118:    B4-elT;    BS-B30.    407. 

Ml:   iw-ee,   m«;   st-g4;   bs- 

BS4:    S»-15e.    388.    S32i   «1-I6S, 

300:    88-iBi:    ae-S02:    eT-4K. 

563;  as-2»3:  69-386.  381.  499: 
»1-«)S:  Ta-Z34.  3T8;  T4-444: 
TS-339:  70-447.  BBT:  TT-e22: 
T»-312:  §3-612:  "8-e,  363,  4St 
SST:  se-SSS:  ST-IS:  »O-30:  ai- 
236:  »*-10:  »n-303;  e7-430: 
■8H-ST1.  418,  471,  486,  403:  &0- 
83,  871;  IOO-3,  868:  101-5B2; 
10S-S93:  10^183.  334:  lOB- 
816: ~ 


77:  i 


UIi 


,  ei6;  il3-370,  470,  476. 
•ou.  i<h:  114-412.  tes;  llB- 
7(M:  116-18S;  llT-186,  498 J 
190-186:  iai-333;  1)14-89; 
120-810,  354;  ia«-5e.  588. 
606.  MS:  137-606.  612:  120- 
818:  131-102.  424.  428:  133- 
437;  1RS-T91;  X8»-618,  GS8; 
1S7-471.  178,  812;  188-DS7, 
609:  140-118.  640;  142-107; 
148-690,  823,  844  ;  14T-T,  413, 
634:  148-279,  774;  148-261; 
181-21.  809:  1B2-819.  804; 
1R4-3C9 ;  lSS-299.  300.  842  : 
106-890;  lBT-137,  700;  !(»- 
196.  3Se,  848;  160-865;  18S- 
87,  5*6;  166-898;  167-671, 
823:  168-63:  ITl-lTO;  17a- 
740.  860;  17S-4T8;  176-^66, 
T46;  177-173;  178-312.  448. 
818;  170-64j;  180-7f^,  398. 

■.  6-88:  7i67S;  8-«2;  0-STS; 
10-18S:  llAsO;  13-250:  13- 
487,  587:  lK-290;  1»-B86;  32- 
749:  37-186;  28-363:  20-73;  Sl- 
S5T:  SS-327:  84-446.  597:  BA- 
SSO; 681;  88-66;  8ft>739;  40- 
153.  299;  43-SO.  448.  SOT;  45- 
149  ;  ^7-ST.  573 ;  4S.344,  640 ; 
40-37:  IIO-21T.  28B:  B4-176; 
60-505:  63-602;  71-120.  642; 
78-189.  499  ;  T4-88  ;  75-132  ; 
T6-B73;  77-507;  79-422;  70- 
68.  22S,  973 ;  83-336.  466  ; 
84-810;  85-13;  87-187,  398; 
00-243.  381.  B.tS;  01-18G.  3SS; 
Wf-13R.      143,      14>6:      09-183; 


V.  T.  Simp.  18-480:  3S-2Z3.  296; 
30-169.  S26;  31-11.  100,  393. 
811:  83-938.  671:  88-138.  477: 
84-45.  638.  667,  88a  870;  80- 
489,  649:  86-284.  992.  86T.  983: 
44-309,  988:  4B-963.  1096;  47- 
B23,  «M.  922;  48-871.  885,  908; 
40-174.  808;  Bl-334.  380.  478: 
88-862.  461.  756.  1081:  54-488, 
T81;  00-796:  06-551.  561;  B7- 
6B8:  B8-938;  60-87.  563:  61- 
744:  e»-48,  109.  120;  63-274. 
887:  04-901;  e«-9n.  92S.  968: 
•67-430.  481.  1029:  flO-B.  12.i, 
25S.  407:  70-420.  M6:  71.8.%1. 
1036,  1062;  78-43;  T8-399.  7T9; 
45  " 


T4-9,  T9S.  981.  1069;  70-890:  76- 
riH,  J21.  961;  77-483;  78-180. 
3-a\.  62T;  70-Ul.  260,  688;  80- 
B6Z;  81-lOlfi:  83-926:  83-1T2. 
218.  704.  1001:  80-402.  538,  686: 
Nti-497;  87-432,  631;  88-386: 
►•O-eSS:  BO-208.  626,  760.  873. 
sk;!:  wi-207,  378.  750;  B3-3!19, 
GBS  ;  03-554.  950  ;  00-668 ;  06. 
4ii.  -ii!i,  lym:  87-570;  08-321. 
':::.-,  v:,f.  TTr.;  9»-i03fi;  loo- 
L>7ii,  J44.  1(IS9;  103-071,  794; 
lU*-s2t,  10H4;  LOS-031,  1000-, 
1O7-900;  100-443,  444;  110- 
709,  651;  112-20;  118-928; 
114-667;  110-1035;  110-233; 
131-122.  829:  t3ia-122,  302; 
134-1041;  188-369;  136-1011; 
137-966,  1026  ;  138-186  ;  130- 
1086;  lSl-587;  183-126,  203, 
486,    ess     837:    133-328,    418, 


711; 


■M-7S3;    ISB-SSl,    ,.,.«, 

,186,   747,   1088:   187-978: 

lSO-540,  622.  816 ;  141-180, 
786 ;  143-686 ;  144-829 ;  140- 
40,  186 ;  146.846  ;  147-68, 
2S3,  343;  148-501,  766.  002. 
892;  140-^48.  767;  103-987; 
100-63  ;  lSO-181,  200,  211  ; 
16O-105 ;  183-537 ;  163-186, 
1014  :  166-186 ;  167-61.  866, 
735.  S24;   168-361. 

St.  Rep'r.  11-867;  13-841;  14- 
296,  SBS:  36-188.  407.  461;  T3- 
127. 

Cl».    Proc.   14-216;   31-1. 

Abb.  N.  C.  39-86;  31-198. 

N.  T.  Add.  €■■.  1-U8,  218;  S-S81; 


Connolr.    1-304;  S-3T. 
Dem.  6-39.  93. 
N.   T.  SapcT.  B4-3S0. 
k30. 
N.  T^Ol-293-  173-146;  177-887; 


06-179;  74-441;  78-76;  88-436; 
0O-381:  106-424:  126-568, 
674;  188-8:  1B4-60G;  16T- 
982,   687:  178-312.  816;  ITO- 


Sopii.  ' 
;    76-50 


160-486 :  ia7-2no. 

131. 
N.  y.  1IO-3B6:   12-489;  133-186; 

141-467:  148-236. 
Rnn.  41-424,-  86-320;  88-618:  78- 

363. 
Apn.   DIt.   14-H1:  BS-6S:  62-921: 
66-248 :        8n-]fl2 ;        87-157 : 
110-863;      136-804;      188-217; 
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186.379.  686;   14«.482 ;   147- 

816;    148^485;   156-410.   418; 

15T-57:    173-142. 
Misc.   28-395;   28-672;    38-892; 

74-6615. 
N.   Y,   Supp.   18-486:  67-48;  71- 


134;  78-357,  367;  83-528;  84- 
37;     104-839;     113-163;     J20- 
982;    181-291;    189-609;    142- 
128;    lflO-785. 
.Civ.  Proc.   15-354:  18-267.  282. 
889- 

N.    T.    8^853:    81-241:    88-554; 

,    121-2G6:    166-162;    217-SQ5. 

Hun,  28-150;  88-360. 

App.    DlT.    14-192:    28-517;   84- 
:     04T;  126-103:  160-681, 

MUc.  6-680;  14-88;  68-271; 
71-626:  86-&12. 

N,  T.  Supp.  85-237:  47-100;  54- 
638;  187-155:  161-11017. 

N.  Y.  Super.  56-488. 
688« 

N.  T:  281-129. 

Hun,  87-16.  ^ 

App.  DlY.  11-480;  88-201 

Misc.  7^-278. 

;N.  Y.  Ann.  Cm,  2-TO. 

Wend.  18-3U, 

684.-  • 

N.  Y.  78-220;  88-282;  81-161: 
88-56:  82-274:  88-56;  181-126: 
108-578;      184-352;      186-298: 

-  111-220.  239;  112-493;  118- 
77;  126-450;  128-654;  133- 
453;  186-423;  187-570;  148-88, 
90;  154-855:  156-219:  165-13, 
156 ;  166-262  ;  171-106.  201 ; 
178166  ;  184-57  ;  185-128 ; 
188-349;  182-238;  188-1; 
194-468;  188-452;  201-129 ; 
221-449. 

Hun,  18-55;  2*48;  82-306;  48- 
438;  43-421;  45-807.  439;  46- 
458;  48B;  56-575;  87-76:  68- 
238;  78-107,  Zh;  T8-346;  88- 
379;  85-579;  87-16;  81-500. 
;  App.  Dlv.  8-75;  11-429;  28-483, 
497;  82:-634;  85-356;  42-364; 
43-428:  55-449.  453;  65-54:  68- 
206,  894;  78-12,  278;  71-28;  78- 

*"B59:'    77-219:    88-B09:    82-360: 
87-506;    88-509:    84-.325;    86- 

.    29;    88-9,   74;    188-376;    1«5- 

'  268,  317,  860;  118-429;  111-* 
514j  520  ;  113-735  ;.  116-363  : 
lll'-SSl;  118-140;  128*-231. 
773^  124-769;  126-273;  138- 
14:  131*840:  132-673:  133- 
806;  187-321.  887;  JiJ-iS; 
•148-807;  151-623:  152-729; 
158-496;  154-841;  156-36; 
.rt^  162-995 ;    164^627;    168-278; 

173-70.   974. 
•  <Jtf»M.  26-66C  88-484.  706:  31-rl.'t;): 

N^S8-664:    88-97:    48*100;    54- 
ir-176;  76-182.   216. 
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N.  T.  Shot.  28-lOW;  »-5M;  «;- 
907;  88-873;  86-266;  54-1023: 
66-242;  58-160:  08-125;  61- 
917;  68-916,  923;  64-5®:  «J- 
871;  67-817;  72-524:  74-126, 
902,  1056;  77-111,  179;  79-18: 
88-761:  81-813;  84-888;  8T- 
981;  88-1,  924;  80-1007;  87- 
512,  707 ;  88-312 ;  104-225. 
435.  931:  116-998;  121-763; 
122-118;  182-837;  184-267; 
186-176,  262:  186-190;  188- 
221 ;  188-758  ;  148-835 ;  151- 
513;    154-782:    161-S5L 

8t  aep*r.  11-268;  18-446;  16- 
462. 

CiT.  Proc.  18-188;  21-364. 

Abb.  N.  C.  28-162. 

N.  Y.  Ann.  CaiL  2-77,  283;  6-244; 
6-22;  7-345,  868;  8-414. 

Connoly*  2-221. 
836. 

N.  Y.  188-573;  111-220.  239: 
128-420:  146-1;  168-213;  170- 
88:  178-281;  184-268;  281- 
127  ;  218-329;  216-84.        _ 

Hun,  16-628:  21-344:  37-242;  38- 


270;   40-336,   438;  41-208; 
516;    58-261;    6^-28,    305:   61- 
104;  72-497;  82-384:  87-16w 

App.  Dlv.  8-146:  11-430:  13- 
569;  17-245;  21-555;  84-397; 
42-232;  58-184,  329:  68-118: 
61-163;  78-523;  84-161;  86- 
145;  88-418:  120-734:  126- 
203,  550;  135-866;  148-181. 
686;  146-201;  148-780;  18S- 

'  497;  168-278,  484;  161-179: 
168-80;    166-6S& 

MiBC.  6-465;  88-621;  38-143;  85- 
508;  40-529;  48-488:  61-547: 
64-286:  67-241;  78-154;  88- 
507,  570;  85-413. 

N.  Y.  Supp.  18-515;  61-49:  54- 
225;  61-64;  62-772;  67-928;  68- 
368,  641;  68-941;  78-420;  71- 
1062;  76-873;  88-842;  88- 
482;  86-1113:  118-650,  7\2i 
115-969;  118-81;  128-266: 
128-971;  127-1091:  128-250: 
432-695,1117:  186-942,  10.S6: 
187-48,  527;  148-631;  IJO" 
358:  152-46:  164-238;  156- 
521;   168-828:   165-1. 

Civ.  Proc.  16-204;  18-191;  21- 
277'  324 

K.  Y.'  Ann.  Cat.  11-79;  6-22;  18- 

447* 
Week.  Dig.  16-198. 

N.  Y.  88-56;  188-678;  104-352: 
111-220;  151-196;  yp-lj: 
166-262 ;  1 78-72 ;  184-58 ; 
188-349 ;  188-1 ;  881-128 ; 
218-329.  .^ 

Hun.  78.497:  7»f825:  88-849:  86- 
6T9;  87-16.    ./ 
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Add.  DIt.  11-430;  29-486.  496; 
»-684;  86-856;  48-866:  S5- 
451:  69-868;  70-12;  71-28;  80- 
600,  614:  82-360;  89-500;  lOO- 
367:  146-268,  317;  111-514, 
520;  110-364;  120-232;  124- 
768,  774;  126-560;  131-840, 
188-806;  185-866;  137-3SU ; 
148-686:  146-488;  146-807; 
161-628  ;  166-87 ;  158-278  ; 
161.170:  164-632:  168-278; 
171-666. 

Misc.  86-706;  31-130;  66-66; 
68-72)  61-&18;  76-215:  »4- 
6S6. 

N.  Y.  Supp.  88-106;  61-085:  64- 
1023;  69-160;  61-017;  68-015; 
64-562;  66-871:  68-863:  69- 
561;  74-1065;  76-625:  80-751; 
81-81.S:  86-847;  97-707;  lOl- 
845;  116-712;  122-118;  184- 
267;  186-262;  186-190;  187* 
48:  188-221:  140-835;  146- 
353;   167-680.   660. 

Civ.  Proc.  21-324,  364. 

N.  T.  Ann.  Cas.  2-77,  204;  5-244, 
n.;  6-22;  7-848.  860,  861;  8-415. 
887. 

N.  Y.  108-242: 148-210 ;  188-52. 

Hun,  88-32;  87-622. 

App.  DiT.  116-576;  188-713; 
162-506:    172-837:    173-201. 

Misc.  8-l'/0;  82-828;  49-55;  68- 
456;  97-429. 

N.  Y.  Supp.  66-542;  161-846; 
128-762:  126-82;  169-405; 
161-667:  166-284. 

Dem.  8-888. 


N.  Y.  160-266. 

Hun,  79-688. 

N.  Y.  Supp.  29-088;  65-286;  98- 
686;  114-882. 
889. 

Barb.  41-444. 
840» 

Hun,  69-549;  81-802. 

App.  DIt.  26-186:  86-221:  66- 
387;  68-855.  362;  61-139;  69- 
840;  98-281;  100-478;  118- 
226;    127-436:    172-291. 

MUc.   6-578;   24-508;  48-424. 

N.  Y.  Supp.  80-786:  64-743;  67- 
792;  70-861;  74-820:  111-729, 
879 ;   117-986;   168-748. 

Abb.   N.  C.  29-149.  n. 
841. 

N.  Y.  124-600:  178-82L 

Hun,  68-407:  66-176. 

App.  DlT.  12-109:  29-286. 

Misc.  20-250 ;  86-738  ;  72-466. 

St.  Rep'r.  17-11:  86-468. 

I>«m.  6-60. 

IV.  Y.  Ann.  Cas.  9-896. 

K.*Y.  214-805;  216-69;  219- 
810;  920-97. 


App.  DiT.  167-380;  160-850; 
168-25.  115,  181,  602;  164- 
411:  169-603;  171-92;  172- 
322,  809;  173-052;   175-469. 

Misc.  86-563. 

N.  Y.  Supp.  142-258;  146-554; 
147-779:  148-27,  581;  149- 
762;  160-07;  166-350;  166- 
835:  168-4.  365:  160-81;  161- 
926;  167-765. 
842. 

N.  Y.  14-456;  178-828. 

Misc.  16-335;  22-207. 

N.  Y.  Supp.  60-32. 

Paige,  8-428. 

Wend.  7-516. 

N.  Y.  Ann.  Cas.  1-70. 
848. 

N.   Y.   105-800;   129-860;   140-6. 

Hun,  88-388. 

Misc.  47-628. 
844. 

Hun,  84-102;  90-88. 

App.  DiT.  81-50;  42-454: 116-188. 

Misc.  29-376;  36-857;  64-86; 
60-144. 

N.  Y.  Supp.  86-680;  62-857;  60- 
485;  74t.022;  1OO-T03 :  104- 
491;  112-1000;  117-045; 
160-667. 

CiT.  Proc.  6-117. 

N.  Y.  Super.  60-202;  62-7. 

Dem.  8-11. 

N.  Y.  Ann.  Cas.  6-872,  877. 
846. 

N.  Y.  8-84;  200-68. 

Misc.  47-528. 
846. 

N.  Y,  8-67 ;  206-66. 
847. 

N.'  Y.  200-56. 

aty  H.  Rec.  8-11. 
860. 

App.   Div.   174-307, 

N.   Y.   Supp.  98-600;   160-84T. 

Wend.  21-608. 

Daly,  6-508. 
662. 

N.  Y.  186-60. 

Hun,  92-477. 

App.   DIv.  27-268. 

Misc.  63-190:  160-407. 

How.  48-840. 

Dem.  8-76. 
868. 

N.  Y.  186-60. 

Hun,  28-371. 

App.  DiT.  6-146. 

Misc.  72-110:  100-404. 

N.  Y.  Supp.  180-108&;  182-338; 
167-1070. 
864. 

N.*  Y.  186-60 ;  264-116. 

Hun,  87-245. 

App.     DiT.    6-146;    16-102;    22- 
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142:    87-209;    80-ei2:    40-189; 

116-309;  18»-676,  774.  779. 
Misc.    e2-S89;    63-190;    TO-11 ; 

78-407. 
N.     Y.     Supp.     48-60;     100-965; 

Clv.  Ppoc.  8-387. 

N.  T.  Ann.  Ca«.  S-275. 

N.  Y.  166-337 ;  204-116. 

App.  Dlv.  6-146;  16-192.  198;  22- 

148;     80-612;     41-494;    189- 

778;  147-599. 
MiBC.  70-11 ;  78-405. 
N.   Y.    Supp.   44-713;    127-1048; 

182-905;   188-62.  . 

N.  Y.  Ann.  Cas.  4-308;  6-276. 
S66« 
N.  Y.  204-112. 
Hun,  64-45U. 
App.  Dlv.  6-146;  16-192;  22-141:' 

fi:^^^l  «5-419:  1O6-103,  109; 

189-778;    147-^97;    162^342. 
l£iBC.    89-459;    40-66;    68-480; 

70-11;  73-468;  74-175. 
N.  Y.   Snjpp.  44-713:  48-60;  68- 

708;  98-711;  127-1048;  182- 

908;  146-488.  , 

867. 

App.   DlT.   96-419. 
St.  Bep'r.  6-768;  27-863. 
Civ.  Ppoc.  6-250. 
868. 

App.   DlT.  96-419. 
869. 

N.   Y.   166-338. 

App    Dlv.  16-198;  80-612 

N.  Y.  Ann.  Cai.  6-276. 

SAO 

Hun.  61-869. 

App.  Diy.   120-404. 

Misc.  10-291. 

N.  Y.   Supp.   106-326. 

Civ.  Proc.  21-294. 

N.  Y.  Ann.  Cas.  7-886i. 
861. 

Hun,  61-869. 

App.  Dlv.  8-466. 

Civ.  Proc.  21-294. 
866. 

N.  Y.  Ann.  Cas.  7-886»  n. 
866. 

N.    Y.    178-274. 

N.   Y.   Supp.  98-600. 
S67. 

Hun.  24-145. 

App.   Dlv.   40-139. 

Misc.  74-181. 

N.  Y.  Supp.  128-950. 

Week.  Dig.  11-806. 
868. 

App.  Dlv.  18-589. 

Civ.  Proc.  6-360.  362. 
869. 

CiV.  Proc.  6-290,  860. 


870. 

N.  Y.  78-220,  484.  699;  98-81; 
100-81;  101-176;  166-J72: 
144-354 

Hun,  82-12:  88-12,  42;  87-282; 
88-310:  90-64. 

App.  Dlv.  6-460;  16-77;  88-287; 
26-178.  840;  42-67:  66-252:67- 
445;  78-620;  74-347;  76-580; 
89-249;  89-21;  98-426;  96-418. 
426,  544;  96-149;  101-465; 
lOflf-106.  116;  111-527,  580; 
112-667;  118-201,  204;  116- 
538;  116-854;  118-163;  119- 
764.  881;  120-814:  128-828: 
124-913;  126-652;  129-316, 
460;  181-797;  182-109,  171, 
174;  186^648;  187-762;  188- 
182,  846;  140-536,  923;  148- 
212:  144-587;  146-031;  148- 
288,  626,  641;  149-492;  151- 
603  ;  162-265;  168-702 ;  168- 
674  ;  171-104  ;  176-565  ;  178- 
720. 

Mi9c  12-67:  16-75;  26-354;  26- 
547;  80-36;  81-544;  36-340; 
42-54:  46-417:  46-195;  63- 
533;  66-66;  68-353;  68-57: 
64-447.  454,  462:  90-275:  96- 
533;  102-73,  624. 

N.  Y.  Supp.  49-597;  68-908:  61- 
1100;  64-99.  793;  84-280.1066: 
88-661.  888 ;  90-749 ;  93-895 ; 
94-27;  99-98,  912;  101-411: 
102-324;  108-18,  795;  104- 
523  ;  106-664  ;  1O6-940 :  108- 
602;  110-68,  1104;  113-738; 
114-211;  116-318,  465.  570: 
118-610;  119-742;  121-399. 
769;  122-626;  128-520;  126- 
427;  128-130;  184-50;  141- 
860;  162-192;  168-428:  166- 
616;  168-27:  169-767:  163- 
965;  168-186;   166-145. 

Civ,  Proc.  14-79;  16-198,  388; 
19-299:  21-396. 

N.  Y.  Ann.  Caa.  1-161.  171,  187; 
2-65;  4-806;  6-326;  4-107,  S18; 
7-157. 

Dem.  6-269. 
871. 

Hun,  90-64. 

App.  Dlv.  16-77;  18-686:  62- 
157;  66-459;  74-347;  98-425; 
96-425,  644;  98-149;  106-428; 
118-201;  119-881:  124-662; 
126-376.  652;  126-569;  129- 
316;  182-171;  186-648;  189- 
186;  140-635,  923. 

Misc.  26-354:  80-86:  86-340:  40- 
668;  42-54:  46-56.  272;  46- 
195;  68-353;  68-55:  64-447, 
454:  66-225:  98-533. 

N.  Y.  Snop.  46-317:  49-l«:  6R- 
907:  6O-702:  70-875:  72-OT6: 
90-749,  824:  92-168:  96-642: 
99-98;  101-411;  109-334,010: 
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ll»-68:       116-83«i       11&-M1. 
742;  U1-8S9:  1X9-1068;  12»- 

m*:  ia»-42T:  141-aso. 


r-16T, 
Band.  8. 

N.  Y,   Bnpp,  104-1027. 

Srx. 

K.    T.    TT-nS:    SS-SIO;    10S>83: 

11S>eO;   144-3M. 
Ban,  2«>1T2,  M4;  3B-4E1;  SfMIl; 

ST-38T.     eSli    48-820;    5S-S18: 

BS-e54;     ea-lST,     81B;    60-490; 

07-445;     TS-«e9;     TS-291;    8T- 


;    3.1- 


■     74-347,  404: 
42ft:   «»-42.J: 


425.  544:  tW-1^9. 
10S-S84:  lOS-lUG, 
111-3U&,  527,  529; 
llS-538;  I1S-8S4: 
llO-,'il4,    764,    8M1; 


788;  18^-848:  188-tS3j  13»- 
IS,  135:  140-635,  S23:  148- 
212;  14T-11B;  148-288;  14»- 
402;  lSl-608;  iaS-942;  t«8- 
874. 
Ulic  10-446;  13-67;  lB-75;  IT- 
DCS:  KUSeS:  XO-2S0;  31-tl2i 
XII.3C4;  SO-36:  81-546:  82-8; 
S4-I0e:  SB-340,  850;  SS-MB; 
S9-244:  4C»-E63:  41-436:  42-M: 
4ft-50,  272;  46-194:  B3-296; 
-"■  ■■•     ■"■;    SS-06,   436;   BS- 

10:    B» 

024. 
N.  Y.  Bopp.  lS-fiT5:  30-1113;  S9- 

235:  BM-eoo:   ei-1100:  e4-7»S: 

SB-286:  «8-MT;  T2-B76;  74- 
461;  7T-47B,  614:  78-596:  84- 
82.  280,1088;  SB-5T4;  S«-681; 
•0-T4B.  824 ;  »2-149.  10S9 ; 
00-343:  »7-107S:  B»-n8.  R7T, 
912:  101-411:  102-B24;  104- 
198.  244,  528,  796;  100-308, 
940  :  107-197.  846.  893  ;  108- 
«6,  953:  109-11S,  448.  910; 
110-68:  113-785;  11S-T38; 
114-211:  110-570.  829:  118- 
IR.-i     T42:     121-7Q9;     12S-0R4: 

iaB-427;     128-130; 

184-60:    140-1014; 


181-688 

141-860 


.    ■ao-94f:   IBB- . 

mjs-if.in:   1A7-2:   100-179 
8t.   RjpT.  fl-42.'i;  1»-130:  10-540; 
3N-15:  a«t-39,  918:  38-368'  8»- 
18.  449:  41-473;  43-418;  40-78, 


N.   Y.   Super.   BT-C2e;  88-226, 

How.   N.  B.  »-2ai. 

Ucm.  2-302. 

N.    T.    Ann.    Cbl    4-lSTi    II-82S: 

ft-107,  312;  »-443. 
Sabd.  1. 

Hun.  80-77;  74-039. 

App.      Mv.      BS-421:      lOS-118; 

178-541. 
Mime.    XS.801,   863:   88-209. 
N.    T.    aupp.   B1-50S:    lBO-e64; 

163-484. 
Hon.  60-270. 

N.   Y.  108-275, 

Bun,    10-20;   ao.344:   1(1-878. 

'""   ™-  ■"■  =°"      100-118:121- 


App.  DIt.  00-680  ; 


879. 


.    Y.    Sapp.    iSl-718;    14B-101. 
:.  Rep'r.   84-640. 


Siibd.4, 

N.    Y.   10ft-37B:  144-881. 

H^,  10-435:  lft.5a:  aO-4»,  844; 
23-177:  24-187:  SO-442;  31- 
435:  ST-284;   08-506;  02.242. 

App  DIv.  10-388:  16-79,  318; 
18-686 ;  28-34& :  10*-118 
10»-35f;  111-52^;  118-854  = 
110-358;    120-148;     121-638  ■ 

I3O-370;  12»-3ei;  131-185 
182-172;  148-828;  140-288 
161-538;   180-7I5. 

N.  Y.  Supp.  3-682;  44-625;  40- 
WBl:  48-819:  4»-698:  B7-474; 
61-608 ;      1UB-9T3 ;      108-321 


107-747. 
St.  Repr. 

48-402:  02-49t. 
Cly.   Prec.   5-100;   18-8i 


-711:  2S-S14;  4Sre3>: 


N.  r.  MS-82:  144-864, 

App."    Dlv.     100-118;     121-040; 

124-662:      128-427;      132-172; 

130-8B1:     130-16,     171;     140- 

318;   10T-2:   lKO-72. 
Misc.  2«-ri47;  2(Mle3:  30-38:42- 

56;  07-561;  88-298;  01-466. 
N.    y.    Siipp.   3-C81:   33-723:   OT- 

474;       61-181.       Ml:       70-878; 

181-370.    399:    123-9.15:    124- 

203,    fill;    120-B25:    12&-4fl2: 

inO-684;     102-272:    1BB-301: 


r 


NOTBB. 


St.    Rep'r.   ai-672;    8T-758;    er- 

546. 
Civ.   Ppoc.  4-829;   10-179;   17- 

ao6;  ao-aoi. 

Abb.  N.  C.  18-448. 
Dem.  5-257;  6-269. 
N.  Y.  Ann.  Cas.  1-KB. 

Bii¥d. «. 

App.  TAt.  44-120;  96-419;  106- 

MlBC.  6A-40a 
N.  Y.  Supp.  121-709. 
Civ.  Proc.  17-208.  ^^^ 
N.  Y.  Ann.  Cae.  7-150. 

■uifn7"a6-488;    81-488;    41-604; 

60-188. 
App.  DlT.  1-629;  ^^^l^-^ 
18-817;    26-849;    83-248;    6»- 

RfiO*    76-581;    «6-678;    87-150: 

flE.B48;   ©8-149,   170;   106-118; 

llS^l ;      114-109 ;      124-36, 

062  ;  182-172 ;  183-648 ;  144- 

84,    175;    149-493;    178-960; 

180-715. 
MlBC.  12-68;  27-^. 
N    Y.  Supp.  88-179;  46-819;  jjf- 

6M;  6Jt?87;  «9.6te;  89;4;  W- 

S;  128-809,  988;  168-156.  -690. 
St    Rep'r.  28-18. 
CiV.  Pro€.  9-811;  16-70;  19-316. 
Abb.  N.  C.  20-882;  21-292. 
N.  Y.  Super.  68-267. 
878. 
N    Y.   100-81;  142-298;  169-59. 
Hun,  60-184;  66-616;  87-690;  88- 

810;  90-64,  846. 
App.  DlT.  16-77.  79;  81-416;  88- 

2141-475;  48-612;  65-248;  62- 
315;  66-208;  78-77;  7«-352;  87- 

169;    96-425.    544;    98-15.    149; 

lW-467;    1^6-105.    116,    238; 

109-867:       111-527;       l^a-W. 

«57;     li4-109,     828;     l^K-WO. 

538;    116-855;    ll»-764.   881 ; 

I21I155,    639.    761;    128-493, 

658;    126-741;    129-316,    460. 

656;   181-797;   182-171:   187- 

836      189-16.     135:     140-536. 

023;     143-211;     148-283,    626; 

161-603 ;     166-548 ;     169-76 ; 

161-382 ;      162-817 ;      168-674 ; 

171-957 ;  175-58 ;  176-927. 
Misc.  7-402;  10-47a;  12-67;  13- 

682;    17-559;    20-16,    279;    23- 

241;  80-86;  32-8:  34-111;  36- 

840;     40-563;    41-436;    42-54; 

45-56.    272:    46-195;    47-355; 

53-533;    54-116;    66-33:    56- 

66;    68-858;    63-55;    64-454; 

67-561;    73-402;   75-205;   90- 

275;    95-440:    90-57.    431;    97- 

462:   102-624. 
N.  Y.  Snpp.  34-910:  44-602:  48- 

173:    51-304:    68-907:    60-702: 

61-1100;    71-809;    72-976;    78- 


410;      90-749.       824;    82-140; 

98-838,    1111 ;    ««r?9?i.  ft 

661;  91^-737,  l^lSiSS^m.^ 

600;    100-251,   703;  ia«-»4; 

108-796 ;     104-^23 ;    166-641, 

846:    106-635.    940;    108-415; 

110-96;      113-738;       114-211; 

116-318,    570;    118-610;  122- 

74:    in-984;    125-427;    128- 

186 ;  182-1104  ;  141-^586,  899; 

148-961:   147-1077;   1S8-4S0; 

155-760:  168-31:  158-^538.787; 

161-816.  685;    162-574. 
Civ.  Proc.  14-79;  15-198,  S8B. 
Abb.  N.  C.  81-861. 
N.   Y.   Super.  69-188. 
N.  Y.  Ann.  C««.  1-167.  in:4-H 

167,  806;  6-107,  812;  9-448. 
874. 

App.    DlT.    41-476;    87-249;  26- 

455  ;  119-881 ;  121-768 ;  148- 

626. 
lilac.  28-241;  80-36;  40-568;  45- 

56,  272  ;  64-454  ;  72-119 ;  100- 

405,  407. 
N.  Y.  Supp.  51-804;  S8-907,  964; 

60-702;    72-976;    84-280;    ••- 

824;  100-682;  114-910;  180- 

1089;   141-860;  167-1079, 
St.  Rep*p.  12-677. 
Abb.  N.  C.  29-426. 
N.  Y.  Ann.  Caa.  6-107,  812. 
875. 

Hun,  21-268;  68-847. 

App.    DlT.   87-249;  96-425;  101* 

467;    127-824;   144-54;   166- 

S48;  176-527. 
Mlac.    4O-503:    45-56.    272;  64- 

454  :  100-405,  407.  ^ 

N.  Y.  Supp.  58-907;  60-702;  TJ- 

976;  ^t-280:  90-824;  92-149: 

112-122;    128-809;    141-586, 

860;  163-245. 

Abb.  N.  C.  3-116.  

N.  Y.  Ann.  Caa.  6-^Uy7,  812. 
876b 

N.  Y.  191-176.  ,     ^^ 

App.    DlT.    41-494;    42-67;  66- 

459;     74-350;     95-419,    425; 

121-768,    768.  _ 

Mlac.   40-563;   45-56,  272;  55- 

32;  64-454. 
N.  Y.  Sudd.  58-907:  60-7W:  72- 

976;     H8-e«l.     888;    00-824; 

104-782;   106-585;   141-860. 
Abb.  N.  C.  29-426.  ^    . 

N.  Y.   Ann.   Caa.   6-107.  812;  7- 

157. 
877. 

MliC.  64-454. 
N.  Y.  Supp,  141-860. 
N.  y.  Ann.  Cas.  6-107. 
878. 

Misc.  64-454. 

N.  Y.  Snpp.  141-860. 

N.  Y.  Ann.  Caa.  6-161. 
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KOTBS. 


87». 

Hun,  59-558. 
Misc.  04-454;   8lh-465. 
N.  T.  Supp.  141-860. 
N.  Y.  Ann.  Ca».  «-10T. 
880. 

N.  Y.  70-54. 

Hun,  88-1.  ^^^  ^_, 

App.     !>*▼•     ^0-ap5;     116.5TO; 

160-76. 
BfflBC.    27-93;    98-.B2;   64-454. 
N.   Y.    Supp.   ei-Es ;   116-588 ; 

141-860;   148-961. 
N.  Y.  Ann.  Cas.  6-107. 

Bfil 

App.     DlT.     81-417;     114-828; 

Misc.  64-454;  6^226 ;  «^07. 
N.    Y.    Supp.    W-500;    100-251; 

121-713. 
Abb.  N.  C.  81-869. 
N.  Y.  Ann.  Cas.  6-107. 


•  < 


N.  Y.  Snpp.  8»-740 :  141*^60* 
N.  Y.  Super.  50-226. 
N.  Y.  Ann.  Ca».  6-107. 

N,'  Y.   168-126.  ^    ^„ 

Hun,  88-876;  62*>889;  64^18;.  79- 
229. 


N.  Y.  87-272. 

Hun,  22-551.  ^^  ,,•„,    ,^o 

App   Dlv.  81-417  ;  06-532 ;  10». 

?S4;    118-201;   iaS-428;    180- 

071 
M18C  42-54;  «4-454:  01-488. 
N.  Y.  Siipp.  »8-Bp0:  ^5-574:  .^ 

154;    00-98;    lia-783 ;    124- 

2%:  140-930;   141-860;  155- 

N.  Y.*Ann.  Cai.  6-107. 

688 

N.'  Y.  61-564;  63-77. 
App.  IHv.  80-22  ;  176-B65. 
MlBC.  64-454.  ^^^ 

N.  Y.  Sunp.  80-184 ;  141-860. 
T.  &  C.  8-269.  _ 

N.  Y.  Ann.  Cae.  6-107. 


MlBC.  64-454.     ^  ^^ 
N.  T.  Snpp.^141-860. 
Abb.  N.  C.  80-85. 
N.  Y.  Ann.  Cas.  6-107. 


ApS:  w;%.502:  50M52:  80- 
%b5:  02-805;  117-247;  120- 
7S4;  152-201. 

Misc.  8-547:  16-620;  46-24;  58- 
868;    64-454. 

N  Y.  Supp.  64-246:  «0-741;^86- 
lldo ;  8S-241 ;  l<V2-868:  105- 
778;  110-1098;  141-860. 

St.  RepT.  8-194;  5-816;  7-282. 

Abb.  N.  C.  20-172. 

Dem.  2-399. 

Crlm.  Rep.  4-582. 

N.  Y.  Ann.  Cas.  6-107. 


^^:  Ditr^is^iS?^'  55.262  ;  HO- 

881 
Misc.'  11-520;    55-38;    64-454; 
0O-276. 


167;  114-539;  117-817;  118- 
773;  122-452;  126-901;  187- 
800;    144-788:    148-627. 

Misc.  20-510;  38-241;  54-274-5 
66-84;  70-66. 

N.  Y.  Supp.  50-896;  5».617;  68- 

869 ;  W»755 ;  74-684  ;  77^51 ; 

97-91 ;      100-121 ;      102^1065 ; 

108-849:   106-171,   1009;   107- 

198;  120-698.  ^ 

N.  Y.  Ann.  Cas.  10-306.      -  ' 

888. 

N.   Y.   185-2^2;   168-125. 
Hun,  88-377;  62-389:  64-818.  . 
App.    DiT.    40-248:    6T-546t  gj- 
mS;    110-167;    118-773;    187- 

833;   148-«27:    1^4-:138.        ^ 
N.  Y.  Supp.  48-936 ;  74-684 ;  97- 

91;     103-635,     849;     106-1009; 

122-190. 
St.  Rep'r.  21-872;  82-50;  42-336; 

46-868. 

CiT.   Proc.  16-884;  18-88. 
Svbd.  1. 

Hun,  22-594;  80-626. 
Svbd.  8. 

N.  Y.  Bupp.  189-646. 

Hun.  89-t$25. 
Svbd.  4.  " 

Hun,  89-625. 

N.  Y.  Bupp.  129-646. 
Snbd.  5. 

N.   Y.  102-599;  ' 

Hun,  29-189.  -         --.« 

App.  Div.  67-546 ;  87-607 ;  118* 
778 ;   148-627.     ' 

Misc.   54-274. 

N.  Y.  Supp.  84-568., 

Civ.  Proc.  11-51.  '       '   ' 

Snbd.  7. 

Misc.  75-614. 

880. 

N.  Y.   168-125. 

Hun,  14-326.  ,       V* 

App.  Div.  24-16 ;  158-887 ;  180- 

215.  ... 

n-.  S»08-849;  106-1009; 
127-333;    137-^104;    167-4  <  2. 
Dem.  2-298. 
800. 

N.  Y.  168-125.  ^  ^^ 
Hun,  15-385;  15-382. 
N.  Y.  Supp.  1O6-1O09.     ^ 

891. 

N.'  Y.  168-126. 


> « < 
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App.  DlT.  122^7.  451. 

N7  Y.  SupQ.  89-1106;  lOe-1009. 

CiT.  Proc.  28-817. 


N.  Y.  168-125. 

App.     DlT.     122-67.    461;    166- 

S9Z;   168-817. 
N.   Y.   Supp.  ^O9-100»;   107-88; 

18O-I070 ;  142-1<51 ;  144-160 ; 

166-1. 

Barb.  26-452. 
How.  41-421. 
Wend.  21-156. 


N.   Y.   136-272. 

Hun.  69-663. 

App.  DlT.  114-639;  120-7;  188- 

418;    148-627;    166-926. 
Misc.  79-66. 
N.     Y.     Bupp.    80-701;    100-121; 

101-412;  104-886;  122-938. 


App.  DlT.  81-67;  114-689;  120- 

7;  188-419;  144-798. 
Ml8C  28-262,  618;  61-222;  T9- 

67. 
N.  Y.  Siipp.  61-172:  62-200:  64- 
940;    66-888;    100-121;    108- 
637;  122-938;  129-698. 
CiT.  Proc.  9-141. 
Abb.  N.  C.  10-824. 
How.  68-94. 
896. 

App.  DiT.  84^270;  114-639. 
Civ.  Proc.  9-144. 
Dem.  4-330. 

N.    Y.    Supp.    100-121:    106-903; 
168-636. 
896* 
App.  D!t.  188-419, 
N.  Y.  Supp.  122-9^8. 
897. 


App.  DlT.  106-628. 

N.   Y. 


Supp.   82-683. 


App.  DlT.  106-628. 
899. 

N.'  Y.  69-318. 

App.   DlT.  1-572;  188-419;  142- 
776. 

Misc.  88-288. 

N.  Y.  Supp.  77-145;  122-988. 

Cow.  7-69. 
900. 

N.   Y.  60-618. 

Hun,  64-489. 
901. 

N.   Y.   11-294,  801;  20-184. 

Misc.  48-277. 

N,  Y.   Supp.  96-728. 

Barb.  26-274. 

Abb.  N.  C.  1-87;  9-62. 

Johns.   2-417. 

Daly.  4-618. 
Sabd.  2. 

App.  DlT.  124-481. 


9li¥d.  8. 

N.  Y.  Supp.  167-1039. 
App.  DiT.  181-18. 
902. 

Hun,  78-616. 

App.  DlT.  79-266. 

Mlic  48-277. 

N.  Y.  Supp.  96-72& 
908. 

Hun,  78-616. 

App.  DlT.  70-266. 
904. 

Hun,  78-616. 
906. 

Hun,  78-616L 
907. 

Hun,  78-616L 
909. 

Hun,   78-616. 

App.  DlT.  188-604. 
910. 

N.  Y.  69-138;  188-868. 

Hnn,  88-646;  62-88a»  _^    ^,, 

App.  Dlv.  49-868;  61-378,  471; 
124-686. 

N.    Y.     Supp.    68-409;    64-753; 
109-77;   181-668. 
911. 

N.  Y.  66-465;  168-125;  180-85. 

Bflsc.  67-107. 

App.  DiT,  61-471;  111-516. 

N.     Y.     Supp.     46-639;    97-737; 
107-83  :     121-713  ;    142-151 ; 
168-626. 
912. 

N.  Y.  186-272. 

N.  Y.  Supp.  100-707. 

918. 

N.  Y.  186-272;  124-486. 
App.  DlT.  146-683. 
ji&c.  20-610;  79-78:  80-828. 
N.  Y.  Supp.  108-1027;  189-522. 
Daily  Reg.  28-92. 
914. 

N.'  Y.  166-338;  210-474. 
App.    DlT.    16-191;    22-287;  «►• 

618;  84-682:  63-235;  88-104; 

189-777;  148-158. 
Misc.     19-307:     23-497;    40-127. 

130;  41-648;  60-468. 
N.     Y.     Supp.     71-398;    81-416; 

100-&64;  132-1028. 

n. 
275. 
916. 

N.   Y.   186-589;   177-400;  210- 

474. 
App.   DlT.   16-189,  191,  198:  M- 

142;    80-612:    34-582:    68-235: 

82-104  ;      110-116  ;     189-777 ; 

147-599;  148-168. 
Misc.   19-307;    23-497:  26-864; 

41-648;   60-468. 
N.  Y.  Supp.  48-60;  62-302;  U- 


Abb.  N.  C.  80-68,11. 
N.  Y.  Ann.  Cas.  6-j 
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476;  54-114:  58-695:   Tl-398; 
81-888 :      97-169 ;      100-564 ; 
182-1028. 
N.Y.Ann.  Cas.  4-308;  5-275,  828. 
91G. 

N.  Y.  Ann.  Cas.  5-275.  828. 
91  T> 
Misc.   49-127. 

N.  Y.  Ann.  Cae.' 5-275,  828. 
918. 

N.  Y.  Ann.  Caa.  5-275. 
919. 
App.  DiY.  84-582 ;  88-104 ;  148- 

158. 
Ml8C.     19-307;     28-497;     40-127, 

180. 
N.  Y.  Sapp.  182-1028. 
N.   Y.  Ann.  Caa.  5-27S. 
920. 

N.  Y.  Ann.  Caa.  5-27B. 
921. 

N.   Y.  88-58Z 
N.  Y.  Snpp.  119-88a 
App.  Div.  135-71. 
922. 

N.    Y.    64^858:    65-525;    60^)40; 

148-186. 
App.   Div.  178-539. 
N.  Y.  Snpp.  165-780. 


Han,  81-519:  76-842. 

App.    DiT.    28-254;   45-186.    190; 

99-813;    110-358;    175-428. 
Misc.     8-516;     10-848;     56-683: 

e3-344:    89-309;    92-361:    90- 

657  *   98—621 
N.  Y.'  Snpp.  81-29;  59-1053;  69- 

1072:    68-291;    91-142;     94- 

502;    96-388:     197-678:     117- 

220 ;       182-729 :       188-1001 ; 

184-1036:    151-588;     160-984; 

161-1049. 
N.  Y.  Ann.  Cas.  5-258;  7-100. 


App.   Div.  175-428. 
N.  Y.  Supp.  161-10«). 
Weni.  2-869. 


App.  DtT.  88-876. 
Barb.  61-648. 


Hon,  92-164. 

IT. 

N.  Y.  Supp.  94-47. 

N.  Y.  Supp.  94-47. 


N.  Y.  171-488. 
App.  Div.  58-486. 
N.  Y.  Snpp.  48-501 ;  94-47. 
N.    Y.  Super.  47-174. 
How.    60-884. 
080. 

Htin.  78-388. 

N.  Y.  Snpp.  94-47. 


981. 

Hnn,  78-888. 
982. 

N.'  Y.   Snpp.  198-78. 
988. 
N.    Y.    194-157;    138-179;    158- 

881. 
App.    DiT.    10-889;    28-444:    88- 

81:  88-162;  65-587;  69-497:  78- 

583;    101-147;    134-126;    185- 

741. 
Misc.  78-153;  99-218:  99-21. 
N.  Y.  Supp.  51-111;  74-985:  77- 

46;    86-660;    91-852;    118-852; 

119-978:   131-56;  163-528. 
N.  Y.  Ann.  Caa.  5-271. 
984. 
St.  Rep'r.  5-100. 
Week.    Dig.    25-217. 
985. 
N.   Y.  95-624:   121-477:   124-62; 

149-445;    149-70;    153-38L 
App.    Div.    17-629:    59-588;    51- 

640;  120-02. 
Misc.  12-97  ;  58-585  ;  89-88. 
N.  Y.  Snpp.  54-78,  88 ;  103-779 ; 

195-38 ;   152-558. 
N.  Y.  Ann.  Cas.  4-168;  9-49,  n. 
986. 
N.    Y.    121-477;    135-826;    149- 

78. 
App.  DiT.  17-629;  69-688;  152- 

651. 
N.    Y.    Bnpp.   187-648. 
N.  Y.  Ann.  Cas.  4-168. 
937. 

n!  Y.  187-829;  149-445. 

App.  DiT.  38-162 ;  65-587 ;  129- 

92  *    133—433. 
Misc.*    12-97 ;  '  69-354 ;   51-866 ; 

89-38. 
N.    Y.    Supp.    98-829;    199-616; 

106-38 :     114-867 ;     117-758 ; 

162-551 


Misc.  5-588;  16-488. 
Svbd.  2. 

Misc.  61-118. 
939. 
Misc.  5-588. 
St.  Rep'r.  11-100. 
941. 

Hun,  92-154. 

Misc.    15-326;    53-640;    91-848; 

92-88 
N.  Y.  Supp.  164-446;  156-1015. 
942. 

N.    Y.    44-27;    56-182;    58-662: 

157-437. 
App.    Div.    29-399:    68-167:    84- 

665;    87-607;    i04-436,    574; 

146-422;  169-703;  169-948. 
Misc.    18-422:    20-305.    333;    36- 

770 ;  47-585. 
N.  Y.   Supp.  48-806;  51-706;  74- 

165;     82-842;     98-575,     768; 
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181-280;    148-189;    464-14ld ; 

160-396. 
Connoiy.  a-28. 
N.  Y.  Cr.  Rep.S-». 


At>p.  DLt.  82-403. 
Misc.. 


47-148. 

Johns.  17-272. 

App.  Dly.  149-884 ;  ieS-122. 

N.  T.  JSnpp.  8|4-8a& 
945. 

Hon,  46-870. 
847 

n!  Y.   21IU50T. 

^UIl,  80-106. 


App.  0iT.  189*678. 
Misc.    17-560. 
1«^  Y.  Supp.  lSS-18. 
849. 

App.  Div,  186-678. 
Miflo.  17-560;  86-651. 
N.  T.  Sopp.  188-12. 

N.'  T.   188-70.  _ 

Htm,  40-471:  .90-lClk(. 
App.   DIv.  te-4S6. 
Misc.  10-.lj08;  86-651:  98-*73,   ^ 
iT   Y.    Supp.    62-24rf;    107-664; 
118.«35:.  168-1^. 
988. 

N.   Y.  188-70. 

Hun,  46-471. 

App.  DIv.  86-436. 

Misc.  10-108;  66-651;  184-317: 

N.  Y.  Supp.  107-664. 

App.  Dlv.  77-219;  97-:616;  180- 
'l3;*187.79e. 

MlBC.  88-^7. 

J^.  Y.  flupp.  77-111;  79-13;  114- 
403. 
986. 

N.    Y.  98-624. 

App.  Dlv.  171-842. 

Misc.  97-616. 

N.  Y.  Supp.  148-4(M:  162-227. 
987. 

N.'  Y.  98-624;   188-.70;   168-881. 

Hun,  46-870. 


App.    Dlv.    88-341. 
Misc..78-»15S:  99-21.     , 


N.  Y.  Supp.  84-975:  163-132.  528. 
989. 

N.  Y.  98-624. 

Misc.  99-21. 

N.  Y.  Supp.  163-«2a 

rWeek.  Dig.  20-28& 
989 

Misc.  99-21. 

N.  Y.  Supp.  163-528, . 

N.*Y.  200-334. 

App.  Dlv.  113-667 ;  128-16. 


K.   T.    Supp.  99-973;  167-416; 
142-1094. 
961d. 
N.    Y.    207-152.  * 


Misc.  99-21. 
Hun,   72-602. 

N.  Y.  Supp.  162-227;  163-S2& 
968. 

Hun,  68-664. 

App.   Dlv.  144-551:  171-294. 

lUsc.  82-288 ;  79-81 ;  97-616. 

N.  Y.  Supp.   114-898;  187-98. 
964. 

N.  Y.  200-266. 

Han,  18-536;  86-S37. 

Apt).  Dlv.  138-588;  144-551, 
669;   166-585. 

Misc.  7-542:  21-486:  28-162: 
82-288:   41-126. 

N.  Y.  Supp.  4-892:  48-d73;  69- 
176;   1»»-341;   182-65. 

St.  Rep'r.  29-835. 

Civ.   Proc   18-216. 

Abb.  N.  C.  18-283;  24-46& 
Siibd.  1. 

Misc.   19-426. 
968. 

App.  Dfy.  96-303  ;  144-351.  559; 
189-800;    171-294. 

N.  Y.  Supp.  89-281;  188-8U: 
187-98. 

Misc.   79-8U 

Abb.  N.  C.  18-282. 

How.   84-279. 
866. 

App.  Dlv.  148-834 ;  169-800. 
967. 

N.    Y.   43-4U. 

App.  Dlv.  48-169;  149-679; 
162*612;  181-725;  188-182; 
189-800;  179-274. 

Misc.   10-594;  J26-508. 

N.  Y.  Supp.  184-399;  147- 
915:   166-466. 

How.  86-244. 
868* 

N.  Y.  40-504;  71-333;  74-495; 
96-112:  101-187:  106-319, 
667:  ll-*-577:  131-225;  143- 
377;  176-299;  184-27. 

Hun,  80^155;  44-568;  86-50S; 
62-219:    82-442;    88-111. 

App.  Dlv.  80-302;  89-677;  67- 
554;  74-217:  T8-S91.  S9S:  T9- 
169;  86-149;  82-(X»:  W-JiO: 
98-300;  99-428;  107-5^; 
116-243;  122-684:  129-^2: 
188-8.  886;  .148-958;  IVf* 
686:    189-800;    172-48:   181- 

Misc.  6-92;  12-121;  17-425;  87- 
9:  32-7.*?;  40-252;  44-316; 
84-68:  92-99.  ^  ^.    -«_ 

N.  Y.  Supp.  68-^48;  «9-99*;  »- 
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819.    552:    flO-fS99:     101-55^: 

106-e06;      107-779:      156-171; 

108-119;  160»72. 
St.    Rep'r.    12-512;    14-798;    15- 

196;  Sa-99;  52-S45. 
Civ.  Proc.  9-42.  230. 
Abb.   N.  C.   17-296:  21-850:  81- 


N.  Y.  Super.  68-71.  146;  64-543; 

66-152;   68-183. 
How.  N.  8.  8-442.  580. 
Dem.   8-619. 
N.  Y.  Aon.  Cas.  8-34. 
Sabd.  1. 

N.    Y.  88-65;     10O-207,  368,  641. 
App.  Dlv.  1-376;  09-428:  172-48. 
Misc.  5-318. 
N.    Y,    Supp.    4-806:    6-245;   81- 

282;  114-447:  168-285. 
Abb.   N.   C.   22-277. 

9v1»d.  2. 

K.  Y.   106-821. 

Hun.   81-600;  44-2:   69-522. 

ApD.  DlT.  7-319:  122-119:  172- 

N.  Y.  Supp.  16-291. 

St.    Rep'r.    37-626;    49-34;    41- 

688;  48-862. 
C!v.  Proc.  12-225. 
N.  Y.  Super.  64-96. 


N.  Y.  101-187. 

Hun.  62-219. 

App.  Dlv.  79-169;  98-300;  169- 

800:  171-294. 
Misc.  49-252;   79-81. 
N.  Y.  Supp-  189-841;  167-98. 
N.  Y.  Super.  66-152. 
970. 

N.    Y.    109-468:    129-274;    131- 

215  ;        167-236  ;        207-576  ; 

214-210;  220-396. 
Hun,     69-521;     76-63.    587.    590: 

81-6,   8:    82-441;   86-141;    88- 

11;  89-367:  92-886. 
App.    Dir.     23-359;    44-62.     454: 

62-260;  78-73:  79-169;  80-152; 

82-78.     605:     88-340;     98-300: 

116-244:    122-664;    148-958; 
V  169-241,   478;   164-627;   166- 

28:    166-744;    174-228:    180- 

864. 
lifsr.    6-92.    93:    20-77;    28-59.': 

80-321;    60-200:    64-123;    69- 

215;     78-16:    93-427:    96-560; 

98-676;    100-60. 
K.  Y.  Supp.  28-214:  36-271,  580; 

48-15.     234:     62-1036;     61-41: 

70-1122:    79-880:    80-.W2:    JM^ 

1090;  90-609;  101-553:  107- 

779;  118-52;  126-712;  146- 
062;  149-901;  162-356;  166- 
999:  168-119.  4r>0;  160-846. 

Abb.   N.  C.  27-461.  465:  28-3. 

N.  Y.  Super.  64-92. 

N.  Y.  Ann.  Cas.  6-249,  260. 


971. 

N.    Y.     109-11;     114-409;     128- 

656;  207-567. 
Hun,  69-521:  88-181. 
App,    Dlv.     6-602;    62-435;     62- 

e21;     68-48;     79-169;     88-550: 

98-300  :     122-684  ;     126-365  ; 

148-958:   179-2.^;  180-864. 
Misc.     6-93:     40-252;     64-124; 

100-60. 
N.   Y.   Supp.  66-234;  71-65;   74- 

34;  86-101;  99-699;   107-779; 

110-818;  118-52:  166-521. 
N.  Y.  Ann,  Caa.  6-260.  279. 
972. 
N,   Y.   97-1:    191-187:   109-11. 
App.  Dlv.  79-170;  108-206. 
N.  Y.  Ann,  Caa.  6-261,  275. 

978* 

N.  Y.  208-501. 

App.     Dlv.     144-181;     146-884; 

149-21 ;      160-529 ;      162-459, 

612;     166-722;     171-114,     115; 

171^-47,  48;  176-108. 
Misc.    91-234. 
N.  Y.  Supp.  128-966;   188-627; 

147-808,    915:    162-431.    450; 

166-342;      167-130:      168-285; 

162-467. 
974. 

n"    Y.    109-468:    164-131:    176- 

229 ;  178-219 ;  200-291 ;  218- 

563:  220-396. 
Hun,  76-63. 
App.    Dlv.     28-359;    89-77,     319; 

36-177;  44-62:  69-365:  86-149; 

82-78:      122-684 ;      129-173 ; 

692  :  169-529  ;  168-289 ;  167- 

291;   169-505;   164-178. 
Misc.    6-92:    9-92:    26-229:    26- 

503  ;     80-86  ;  64-124  ;  106-610. 
N.  Y.  Supp.  80-271:  41-226;  48- 

15:    66-763:    69-401.    577;    61- 

868;     70-206;    80-552:     197- 

779;  186-550;  142-416;  149- 

638. 
N.  Y.  Super.  66-152. 
N.  Y.  Ann.  Cas.  6-251.  281. 
976. 

Hun,  61^292. 
976. 

N.   Y.  297-575;   218-563. 

App,     Dlv.     141-800;     144-588. 

568;  166-869;  159-799;  169- 

831;    166-585:    171-295:    172- 

261,   876;    173-337;    177-384; 

179-238 
Misc.    6i-li7j    28-711;    67-583; 

68-470:   70-128:   74-561:   79- 

82  *   91-675 
N.  Y.   Snpp.  124-786;  139-341; 

146-1085;    152-65;    166-926: 

157-98:    158-364,    617;    16.^- 

984  :  166-.521. 
977. 

App.    Div.    19-237;    27-161,    458: 

28-303:    29-371;    81-139,    806; 


1049 


r 


NOTES. 


42-4:  S8-821;  T6-434;  83-284; 

91-1&;  92-250;    IJW-^TO,   398; 

129-78  ;      138-274  ;     l«J4-347  ; 

179-274. 
MlBC.     lK-296;     20-352;     29-425: 

30-66;    45-172;    52-312,    621; 

6O-360 ;  61-74  ;  99-361. 
N.    T.    Supp.    69-329.    622,    1002; 

62-614.    772;    58-920;    61-924, 

942:    T8-778:    82-159:    86-344; 

88-37 ;      loi-561 ;      lOS-581 ; 

106-206.   236;   108-661;  199- 

726;    118-31,    602.    638;    122- 

966;    189-320;    158-002;    168-. 

623;  166-466. 
Civ.  Proc.  19-41.  184. 
▲bb.  N.  C.  15-282. 
980. 
Hun.  23-406;  65-581. 
App.  DIv.  179-274. 
Misc.  7-542 :  48-496. 
N.    T.    Supp.    95-910;    103-581; 

,166-466. 
Civ.  Proc.  19-184. 
»81. 
N.    T.    69-61;    78-195^    847,    600; 

74-61;  75-840. 
Hun,  14-824. 
962. 
N.  T.  88-268;    96-888;    158-419. 
Hun.    22-606,    561 ;    82-71 ;    48- 

162;    47-245;    58-463;    70-879; 

92-44. 
App.   DlT.  2-567:  8-621:   41-448; 

46-328;     52-591;   55-889:     56- 

161;     68-482;    70-806;    77-466; 

78-544:    82-484;    85-66;    102- 

425;   108-238;  119-598;  119- 

338;   125-128;   128-703;   189- 

129;   144-688;  158-192;  164- 

203 ;  176-.'i47,  950. 
N.  Y.  Supp.  161-237:  168-592. 
982-a 
N.    Y.    217-240. 
App.  DIv.  177-614. 
Misc.  27-9:  29-68,  664;  48-309; 

69-209;  79-569. 
N.  Y.  Supp.  58-856.  882:  60-550: 

61-97.  esO:  66-931:  67-17,  561; 

73-817:     75-260;     79-307:     82- 

918:    85-7:    92-459;    95-758; 

97-144  :      104-230  ;     199-648  ; 

123-906;    126-414;    128-138; 

149-645;    150-1056. 
Civ.   Proc.   15-81. 
Week.   Dig.  25-281. 
N.   Y.  Ann.  Cag.  8-498. 
988. 

Hun.   32-72:    58-247:    76-117. 
App,    DIv.    2-567:    8-621;    28-35; 

55-389.     470:     62-.»>43:     71-410; 

77-466:   80-247:   99-307;    112- 

921;    116-406:    llO-.^.^S:    126- 

3.38:   15.S-192:  lT«-,379. 
Misc.  43-309  ;  44-242  ;  48-31. 
N.    T.     Supp.     50-1007;    67-176: 


71-88 :  72-704 ;  76-723 ;    80- 

259;    99-920:    96-72;    101-70); 

192-602;    104-290;   161-168. 
Civ.  Proc.  5-141;   15-83. 
Abb.  N.  O.  22-856;  28-435. 
Sabd.  1. 
N.  Y.  88-156;  99-481. 
Hun,  49-461. 
App.    DIT.    62-501;    64-631;  00- 

128;  89-246. 
N.  Y.  Supp.  66-1097. 
St.    Rep'r.    14-647;    88-207;  84- 

707. 
Sabd.  2. 
Hun,   8-284;   18-346;  46-896. 
App.      DiT.      68-413;      114-872; 

126-339;    175-685;    176-546; 

178-377. 
N.    Y.    Supp.    74-1009;   100-200; 

119-528;    167-915;    163-592; 

164-838. 
St.  Rep'r,  23-506;  58-857. 
Abb.  N.  C.  22-855;  26-389. 
984. 
Hun,     82-71;     62-474;     76-aoa: 

78—89 

App.  Div.  2-567;  7-460:  8-421: 
18-398;  27-100;  55-389:  «»- 
281;  77-172,  466;  87-61»: 
193-426;  119-338;  136-732 
187-63;  138-636;  140-885: 
141-41;  143-828;  144-68^: 
153-192;  162-641;  164-543; 
176-547:  178-669. 

Misc.  26-470;  82-602;  63-22; 
69-209;  88-249;  101-383.    , 

N.  Y.  Supp.  59-135;  66-560;  67- 
176;  74-54;  78-1072;  79-307: 
85-7  ;  89-621  ;  92-994  ;  104- 
230;  119-906;  122-708;  125- 
614;  126-414;  129-1;  13»- 
593;  188-356:142-228;  149- 
291.  933  ;  151-861 ;  168-592; 
166-1070. 

N.   Y.  Ann.  Cas.  8-28t  S4a 
986. 

Htm.  66-238. 

App.  Div.  8-621;  64-859;  65- 
168;  108-10;  137-53;  147- 
584;    188-192. 

Misc.  41-205;  48-116. 

N.  Y.  Supp.  67-561;  95-469; 
182-598;  188-856. 

N.  Y.  Ann.  Cas.  8-496. 
986. 

N.  Y.   188-445. 

Hun,  76-000;   78-39. 

App.  DIv.  5-621;  8-621;  28-460: 
36-187:  54-358:  56-163;  «T- 
342;  68-282;  103-423:  108- 
10,  233:  112-127:  116-496: 
187-68;  144-688:  147-584: 
151-916:  168-192;  156-149; 
168-146. 

Misc.  26-392,  419;  41-204:  69- 
209. 
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N.  T.  Snpp.  64-T73;  6T-561;  T4- 

69;    88-930;    85-8:    82-904; 

9S-469.    758;    101-769;    126- 

414;    1S9-1;    182-593;     180- 

85;    188-3C6. 

Abb.   N.   C.  8-246;   11-233. 

How.    54-1JS6;   03-516;   00-319. 

N.  Y.  Ann.  Cas.  8-260.  849,  49S. 


88-156:     96-383. 


N.    T.   48-224; 
Hon,  48-438. 

Add.    DIv.   7-460:  8-621:   07-342; 
77-172  :  fM.577  ;  lOH-11  ;  117- 

809;    181-242;    187-54;    151- 

016  ;  168-102  ;    156-309  ;     104- 
541 
MlBc' 48-116. 

N.  Y.  Sapp.  60-460:  78-1072;  88- 
192;    05-469:    11&-629;    180- 
85.     2a3;      142-228:      149-933; 
159-427;  100-613. 
St.   Kep'r.  88-207. 
N.  Y.  Ann.  Cas.  8-849. 
Build.  1. 

Hnn.  88-294;  70-U7. 
App.   DlT.  00-867. 
St.    Rep'r.   82-844. 
Bubd.  2. 
MUc.  87-56. 
App.   Div.  47-416;  74-24;  119- 

604. 
N.    T.    Supp.    70-699;    104-275; 

119-906. 
N.   Y.  Ann.  Cas.  7-268. 
Build*  8. 

Hnn.     14-497;     82-72;     60-464; 

88-82. 
App.   DiT.  2-567;  20-460;  28-38; 

00-205:    07-431:    08-87,    181. 
Misc.  27-9 :  67-869. 
N.   Y.  Supp.  56-226.  1005;  74-18, 

78 ;  119-906 ;  104-947. 
St.  Bep*r.  60-447. 
988. 

App.   Dlv.   94-441;   187-54. 
989. 

App.  Dlr.  78-642. 
990 

App.    Dlv.   10O-586;   170-933. 
MlBC.   27-16. 
N.  Y.  Supp.   162-66. 
991. 

N.'  Y.   Supp.  102-693. 
992. 

N.    Y.    107-531;    118-414;    124- 

645;   lRO-359;   102-263. 
Hun.  01-474;  80-177. 
App.     Dlv.    2-341;    81-498;    96- 
349;    104-134;    123-82.->:    120- 
425;    185-58P:    187-528;    151- 
154 ;  167-297 ;  169-731 ;  100- 
270;   173-14;  180-159. 
Misc.  0-118:   8-270:   10-180:   11- 
898;     12-48;     13-220:     20-012, 
558;   38-401:  62-15:   90-2S2. 
N.    Y.    Sitpp.    4-929:    52-1:    01- 
515;  00-558;   88-665;   110-777;  I 
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121-677:      185-411;      142-506; 
100-45;   101-582;   107-024. 

Civ.  Proc.  14-146,  882;  16-162; 
19-370. 

Abb.  N.  C.  27-419. 

N.  Y.  Super.  66-568. 

X.  Y.  Ann.  Cas.  1-4;  0-78;  8-128. 
003. 

N.   Y.  207-581:  220-303. 

App.  Div.  96-153,  349  ;  123-825  ; 
149-329;  161-154;  152-852; 
10O-271:    175-20. 

Misc.  91-530. 

N.   Y.    Supp.   108-560 :   185-411; 
37-1002:     146-78.     591;     101- 
680.  697. 
994. 

N.  Y.  80-147;  103-658:  150-400: 
150-90 ;  102-263  ;  218-5. 

Hun,  01-4;  80-177;  8»*-i4i. 

App.  Dlv.  1-601;  11-810;  RO- 
SSIS; 42^8;  83-31;  84-53;  96- 
349;  123-825;  136-589;  146- 
158;    100-271:    101-660. 

Misc.  10-180:  14-309:  20-512. 
668;  46-68;  00-374 ;  02-350: 
07-587;   91-430;  94-^550. 


N.  Y.  Supp.  35-7^0;  58-665:  02- 

60:  88-^65  ;  124-809 ;  129-13  ; 

146-78:   100-217. 
Abb.  N.  6.  27-2. 
995. 

Hun.  70-486. 

App.   Div.  88-376;  42-8;  58-417; 

77-887  ;     186-589  ;     167-207  ; 

101-650. 
Misc.    8-270.    293;    16-180;     11- 

310. 
N.  Y.  Supn.  64-68:  58-665:  Pf»- 

103;    142-506;    160-45 ;    1^7- 

624. 
Civ.    Proc.    14-332. 
Abb.    N.   C.  27-2. 
N.  Y.  Ann.  Cas.  1-4. 
990. 

Hun.   80-177. 

App.     Div.    68-417;     101-650; 

10§-257. 
Misc.    8-270,    293;    11-393;    14- 

810. 
N.   Y.    Supp.   07-1113;    140-883. 
Civ.    Proc.    14-332;    19-370. 
997. 

N.     Y.     94-248;     103-658:     123- 

120,  436;   133-626:  109-108. 
Hun.     37-375;     09-212;     73-377: 

9€{— 373 
App.    Dlv.    4-615:    5-37;    11-31S: 

28-577;     29-351:     50-442;    53- 

75:  66-148;  57-219;  05-268:  78- 

.348:    112-561:    124-130;    128- 

804;    132-214;    137-460:    153- 

81.      264;      158-56;      100-833; 

170-395;   180-504. 
Misc.  9-375:  11-.^=S8:  14-310:  20- 

448:    32-463,    535:    35-198:    45- 

64:   56-196,    198:   02-72;    72- 
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394;  91-481 :  9S-49  ;  96-280; 

100-115.  118. 
N.    Y.    Hupp.    28-168;     20-1U8; 

80-706;     »5-709;    51-207;     58- 

818:    60-755;    65-687;    66-553; 

6T-160.    829;    Tl-486;    72-747; 

08-769 ;     1OO-620  ;     108-194  ; 

108-909;    113-163;    122-784; 

181-198 ;     188-67  ;     142-759  ; 

1441-57:       154-886;       155-308; 

161-582;  165-221;  168-187. 
St.  Rep'r.  59-180;  88-998. 
Civ.   Proc.   14-283,   332. 
N.  Y.  Ann.  Cas.  5-219;  8-128. 


N.   T.   108-668. 

Han»   82-200;    80-177. 

App.    DlT,    4-615;     11-818.    319; 

29-861;  78-348:  182-209.  215; 

137-460;   140-286 ;  159-780. 
Misc.  9-375;  50-112;  91-430;  94- 

566. 
N.    Y.    Snpp.    79-989;    122-784; 

125-173;   157-662. 
ClT.  Ppoc.  14-332. 
N.  Y.  Ann.  Cas.  5-852. 
999* 

N.  T.  100-98:  107-231;  128-120; 

164-899  ;     190-240 ;     aOD-BS  ; 

207-572 :     20ft-^4 ;     211-228 ; 

218—737 
Hun.  23-218;  38-64;  42-90;  69- 

49.    145.    522;    69-211;    74-567; 

80-184;    81-168,    562;    88-110; 

91-284 
App.  Dlv.  4-140,  615;  7-403;  14- 

16S2;   19-269.   563;   23-508;   24- 

406,    450;    25-286.    595;    30-96. 

522;    89-660;    40-212;    41-618; 

46-326;   53-626.   649;   54-238; 
'    68-302,    478;    75-295:    70-348: 

77-112;  78-848:  79-87:  82-232; 

83-473  :  84-253  ;  85-9ti  ;  86-90, 

478;  04-480:  96-635;  97-199. 

245;  100-219;  101-319 ;  102- 

864;    104-58.    96.    381,    694; 

106-297,      414;      110-50,     896; 

111-446;    112-839.    561:    114- 

145;    115-328;   116-564,   712; 

121-36,    684;    128-8;    125-71; 

126-87:      127-329;      128-441; 

129-431;     130-271,     374.     849; 

131-539;    132-208.    503:    134- 

695,    801;    185-152;    186-871; 

138-547.     590.     926;     139-78; 

140-811:    143-671.    672;    145- 

iryli:    146-304;    147-589:    148- 

638.    872;    149-806;    160-562; 

161-648,   762;  152-411;   155- 

876;    156-55;    157-297.    304; 

168-25,     90.     867;     162-128; 

163-97;       167-652:       170-317; 

171-606;      172-747:      175-402: 

176-394;  180-512. 
Misc.   6-110:  8-862:   10-725:  11- 

125.  248:  12-87:  14-604:  16-258. 

682;    18-196;    22-81,    141;   24- 


748;  25-819.  .866,  716;  26-«; 
28-808,  861,  890.  580.  Vfki  90- 
207;  81-834;  84-552;  40-13; 
42-626,628;  43-100.  133.  862; 
48-357;  49-461;  n*18,  524; 
58-302;  54-97,  518,  S42;  66- 
27;  57-558;  58-175.  233,  373; 
60-463;  61-140;  66-329;  88- 
188,  424:  70-405;  72-581. 
566;  78-595;  74-588;  79-2»tt». 
560;  80-598;  84-42;  87-141; 
88-675;  89-124;  96-279;  98- 
49.  351,  436 ;  99-31,  678.  675 ; 
100-362,  396;  102-226. 

N.  Y.  Supp.  19-917;  80-68:  81- 
47;  46-'reO;  46-523;  48-490;  40- 
486,  917;  52-24.  310;  67-117; 
59-496;  61-688,  1129;  66^71; 
74-29:  78-129.  487:  79-960:  88- 
461;  88-821;  86-101;  87-468: 
88-187  :  89-868  ;  92-674  :  98- 
679:  94-809;  95-642;  96-857; 
98-768;  100-937,  1003;  101- 
968;  107-455;  108-448;  114- 
228;  116-357;  119-306.  40S, 
1001;  122-4.  784;  126-546; 
126-88  ;  127-886 ;  128-842 : 
182-697;  183-214;  134-867; 
185-555  ;  139-47 ;  140-228 ; 
142-506;  146-980;  147-895; 
151-448:  153-655;  168-119L 
1009;  161-582:  168-lfiO.  17& 
598;  163-«508;  164-888.  565. 
707. 

Civ.    Proc.    15-69,   160.   162;   19- 
220.  870. 

Abb.  N.  C.  29-338;  31-66.  S7a 

N.     Y.    Super.    54-660;    69-442: 
114-674. 

N.  Y.  Ann.  Cas.  6-881 
lOOO. 

N.   Y.    108-274;   164-449;   1»0- 
245. 

Han.  26-280;  48-441;  81-562. 

App.    Dlv,    6-568;    50-461;  188- 
214;    180-662. 

Misc.  12-48;  45-678;  64-518.^ 

N.   Y,  Supp.  31-47;  49-154;  tt» 
86;    185-555;    168-952. 

St.  Rep*r.  6-763. 

Civ.  Proc.  16-56. 

Week.  Dig.  12-662. 

N.  Y.  Ann.  Cas.  4-188. 

tool. 

N.    Y.    104-668;    114-574;   116- 
87;  121-67.  166;  138-50:  184- 
822;    188-669;    143-848;    168- 
267;   167-500, 
Hun,   75-616.  _. 

App.    Dlv.   4-864;   26-15:  106- 
539.    548:     118-420:     I28^8n: 
182-215;    189-618:    151-688: 
158-913:    17S-4Q4. 
Misc.  6-131 ;  54-518.  _ 

N.  Y.  Snpii.  119-121:  12a-1088i 
K.  T.  Ado.  Gu.  94il:  16^106. 
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301; 
96- 


10Q8. 

N.  T.  100-88;  128-120. 
Hud.  18-^65:  81-222;  41-9; 

496;  01-172;  82.19& 
App.  DIv.  18-7;  10-625;  00-467; 

132-209,    215;    130-318:    171- 

606:  175-493. 
Misc.    30-170.    207;   62-15, 

64-518:    60-153;    06-280; 

438;  00-«75:  100-121. 
N-   y.  Supp.  18-563;  36-213,  510; 

46-404;    46-186;    61-1129;    60- 

975;   102-975;   104-959;   llO- 

262;  113-1035;  •128-1026.:  158- 

119:  161-582;  162-150. 
St.  Rep'r.  37-356. 
Civ.  Proc.  10-220. 
1008. 

N.    Y.    80-275;    86-483;    01-539; 

06-252;  07-1;  138-688;  207- 

674. 
Hun.  26-187:  64-110;  72-193;  74- 

382:    76-185,   589;   82-400;   88- 

288. 
App.  DIt.  14-162:  24-465. 
Misc.    10-200;    41-234;   88-675. 
N.    y,    Supp.    28-214;    61-777; 

161-448:   168-119. 
N.  y.  Ann.  Caa.  6-2T0. 
1004. 

N.  y..  Super.  40-448. 
1006. 

N.   y.  80-275:  123-120: 
App.    Div.    19-625;    24-526; 

467;    136-872. 
Misc.   84-406;    62-14,   801; 

518. 
N.  Y.  Supp:  88-60:  60-646,  i»75; 

102-975:  104-959;  122-4 
ClT.  Proc.  19-290. 
Abb.  N.  C.  10-6. 
How.  62-29. 

looe. 

N.  Y.  128-120. 
1007. 
App.  DiT.  102-864;  116-80. 
N.  y.  Supp.  92-674;  128-1026. 
I008. 

N.   Y.   6T-161. 
N.  Y.  Supp.  118-652. 
Misc.  46-188;  60-434. 
St.   Rep*r.  6-84. 
1009. 

N.    Y.   71-388;   74-882;   109-472; 

118-222:    201-607;    214-210. 
Hun,  17-825:  80-155:  48-181;  44- 

184;  62-682;  86-888. 
ApD.    Dly.    69-676:    80-156:    82- 
.  78;     128-14;     160«245,     479; 

164-527;     166-28;     166-864; 

160-22;  180-24. 
Misc.  8-488:  12-122;  82-283;  46- 

183;  6O-240:  88-221. 
N.    Y.    Supp.    8<>-553;    81-794; 

107-381 :    146-987  ;    149-302  ; 

160-212:    161-705:    164-451; 

167-466. 
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182-307. 
60- 


143-551 , 
l,5i-154; 


07-949; 
180-642 
167-98.. 


118- 
186- 


8t.   Rep'r.   6-86;   6-812;    16-408: 

82-90. 
Abb.  N.'  C.  87-475:  84-435. 
N.  y.  Super.  64.548;  68-188. 
N.  Y.  Ann.  Cas.  6-279.   .  v 
8iibd.  4. 
N.    y.    50-572: .  61-800:    68-149; 

88-530. 
Hun,  26-596;  82-581. 
App.  Dlv.  80-156. 
Misc.  O6-260« 
1010, 
K.   y.   82-676:   1A4-87:   127-198; 

148-84:  162-288. 
Hun,   7-2 ;   48-443. 
.    App.    Diy.    16-265C    80-355:    40- 

879  ;  67-243  ;  61-293  ;  08-260 ; 

103-102;      111-540;     11^-696; 

113-801 ;    120^519 ; 

146-158 ;     146-42 ; 

170-950;    171-205.  . 
Misc.  47-96;  60-424,.      ^ 
N.  y.  Supp.  44-674  >  ^56-954:  68- 

157;     70r358;     00-480;.    02- 

491;     03-482; 

993;  126^89i: 
.  .     411;   130-341; 
St.  Rep'r.  61-4. 
Abb.  N.  C.  20-11, 
N.  Y.  Ann.  Cas.  1-^281;  ^296. 

lOll.  ,   ,    M 

N.  Y.  78-375;  184-S28{  144.4S06; 

148-294.  . ,  , . 

Hun,  24-357:  76-160i  80-138. 
App.    Div.    a-269  : .  14r88  }    106- 

88:   180-197;   186-264;   168- 

182 
Misc.* 24-744,   757:    63:-17$:    09- 

35;  100-^523.  ^ 
N.     t.     Sbpp.   .i8-656:    ^8-849; 

120-960:   142rl050:  189-203. 
Civ..  Proc.  16-113.       ,     . 
Abb.  N.  C.  2^269. 
N.  y.  Super.  46-466. 
N.  Y-  Ann.  .Ca*.,  2-47^ 
1012, 
N.  Y.  126-145. 
Hun.    76-160;   80-188. 
App.   Dlv.  2-534  y  126-608; 

648;  iaO-197:  188r278. 
Misc.  24-305:  88-109 :  .A9-lt8 ; 

83-597:  00-33.         .        j^i. 
N.  Y.  Supp.  29-^10511 ;  9?-w?;  77- 

94;   168-203.        .  .  .     , 

1018.  .  ^.  ,• 

N.    Y^  74-382;   98-488:    loMn 

117-111;       129-96;       I87«'fil6 

130-449;      141^488;  :   147-237 

148-536;   168-484.     ..        r. 
Hun.  16-291;  17-324;  l».105;  21- 

2.'i9;    80-508:    81-286]    66-^208: 

66-196;  70-72:  72-581:  73-4^; 
T5-287:     87-154;    00- 


I  L 


129- 


74-160: 
424. 
App.  Div. 
28-136: 


1-30S;  22-541;  2.1*848: 
86-264,     42«:    41-4P0: 


44-132;  64-489;  66-408;  T»« 


NOTES. 


482:  77-175;  88-450;  84-486; 
88-847:  88-118;  110-06;  112- 
707;  114-870;  118-299;  118- 
694,  928;  125-845;  1281667; 
180-555.  558;  132-796;  143- 
078;  150-107:  104-208,  218; 
168-493;   177-453. 

Misc.  0-91;  10-610;  20-155:  20- 
150;  31-281;  82-288;  80-632; 
44-583;  53-178;  00-434;  07- 
563;   04-659;   90-560. 

N.    Y.    Supp.    30-177,    216.    1030 
41-58;  45-816:  48-15,  154.  748 
50-874;    54-724.    810;    55-721. 
50-740;    58-645;    00-740;    Ol- 
934;    00-474.    996;    72-657;   74- 
866;    82-452;    90-780;    07-107 
98-777 ;      99-816 ;       100-194 
103-437;    104-810;    1O7-1088. 
110-950;    113-201.    652;    115- 
48;     117-664;     118-15;     122- 
885;     134-754;     13(8-93;     137- 
680;    149-673,    736:    153-1026; 
100-846,  1011:  104-380. 

Civ.  Proc.  15-408. 

Abb.   N.  C.  29-278. 

N.  Y.  Ann.  Cas.  2-65,  272;  10- 
291. 

N.   Y*.  Super.  55-102. 

T.  ft  C.  5-188. 
1014. 

Misc.    00-434. 
1016. 

N.  Y.  51-140;  58-288;  73-870; 
79-397;  130-505. 

Hun.  10-587:  70-97;  87-104:  88- 
327;  92-523. 

App.  Dlv.  11-602:  17-610:  22- 
851:  30-216:  44-132;  72-432 
84-486 ;  93-545 ;  98-625 
104-191;  109-197;  111-512 
112-707;  113-245;  123-641 
'  124-130;  128-671;  108-522 
170-202. 

Misc.  9-2:  12-44;  10-619;  25- 
345:  27-28;  63-178:  68-354; 
00-434  ;  73-31 ;  74-528  ;  lOO- 
27. 

N.  Y.  Supp.  30-1030;  65-721:  50- 
1001  ;  00-740  ;  87-817  ;  90-33  ; 
108-118.  009:  110-1098;  113- 
201;  132-196;  130-93;  154- 
65:   101-1026. 

r«v.  Proc,   19-91. 

Abb.   N.   C.   29-275. 

N.  Y.  Ann.  Cas.  2-184;  4-140.  n. 
1010. 

N.  Y.  134-90.  » 

How.  54-279;  50-1X2. 

Daly.  10-15. 

Week.   Dig.  7-842. 
1018. 

N.  Y.  51-309;  54-207;  74-487: 
83-46. 

Hun.  12-286:  17-397:  20-181:  23- 
150:  20-200:  31-310:  40-628: 
71-289:  70-447;  81-146.  183. 
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App.  DlT.  9-809:  28-297;  80-77: 
82-96;  91-465;  114-324;  126- 
510;    138-867;    161-622. 

Mlac  9-2;  13-95:  82-0;  93-681 

N.  Y.  Supp.  34-81;  36-657;  06- 
129;  81-586;  09-S49;  110- 
885;   14O-1033. 

St.  Rep'r.  09-626. 

Civ.  Proc.  14-52. 

Abb.  N.  C.  29-268. 

N.   Y.  Ann.  Cas.   1-69;  9-19SL 
1019. 

N.  Y.  84-680;  99-112. 

Hun.  48-612;  05-12;  66-454;  88- 
498. 

App. 'dIv.  1-681:  18-314;  46-.''»7fi; 
64-416;  06-292;  70-413;  71- 
171;  lOa-102:  108-230;  111- 
010,  512;  124-601;  139-387; 
140-285;    149-251. 

Misc.  20-62;  31-77.  337.  358: 
15-429;  58-27.  172;  54-260; 
80-290. 

N.  Y.  Siipp.  82-32:  45-838:  47- 
156;    60-441.   442:   01-404:  04- 

5S'    55-'*°^''     72-232:     75-128. 

034  ;  92-491 :    95-623;    97-038; 

102-477;    104-588;    100-120; 

138-768;  142-211. 
N.  Y.  Super.  59-135. 
How.  00-119. 

N.  Y.  Ann.  Cas.  7-178;  10-202. 
1021. 

N.  Y.  162-263.  283;  208-334; 
213-6. 

Hun,  40-201:  08-176;  71-2:  74- 
522;  84-161. 

App.  Dlv.  49-879;  54-14:  66- 
500;  1O8-102;  113-861;  130- 
349;  141-782;  144-551,  659: 
140-42 ;  171-295  ;  181-185. 
187. 

MiRC.  9-601:  19-411:  22-2"»S:  37- 
268:  46-159;  47-06;  61-831: 
77-305. 

.V.  y.  Supp.  30-551:  44-2fi2:  50- 
46;  68-419:  0.3-424:  73-^1: 
92-491:  t»3-482;  99-663:  100- 
828;  126-758;  180-642;  139^ 
341;  167-98;   108-755. 

Civ.  Proc.  14-141. 

Abb.  N.  C.  29-11;  81-138. 

N.  Y.  Ann.  Cas.  1-281. 
1022. 

N.  Y.  124-88:  129-193.  288:  ^"S- 
401;  148-84:  150-399:  l-'l- 
282:  162-487:  154-100.  229.  715: 
157-236:  102-263.  283:  1«8- 
605:  106-3.'»3:  168-512:  1^- 
20;  181-100,  112;  183-126. 
378:  184-1  .'58:  191-3.'?9:  l»a- 
416;  200-2iS2;  208-131:214- 
145:  218-104. 

Hun.  00-44?!  74-522;  82-5.Q7:  «3- 
554:  87-159.  873;  88-459:  89- 
257:  91-440.  605:  92-387. 

App.  Dlv.  1-416,  601;  2-840.  397. 
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476;  8-^,  88;  6-259;  7-274;  lO- 
172;  11-562;  12-110.  268;  13- 
117,  443;  15-280:  16-592;  18- 
481;  aO-S05;  22-111;  28-567; 
96-16:  81-565;  82-271;  36-347; 
89-247.  857,  478,  652;  46-79, 
452;  41-44;  43-146,  177;  48- 
114,  128;  SO-532;  52-209;  53- 
280,  417,  634;  54-18.  132;  55- 
81;  68-282;  61-484;  62-624;  65- 
606;  67-142;  69-64.  286;  70-35; 
71-204;  77-265,  500;  83-30.  84; 
85-68:  86-485.  504:  90-558;  91- 
116;  96-412;  68-260,  559;  lOO- 
193:  108-229;  111-190,  540; 
112-696,  847;  118-222,  861; 
117-520,  781;  119-335;  120- 
711;  121-481;  122-461 ;  128- 
819;  127-288;  131-869;  134- 
870;  140-252;  145-814;  146- 
42;  160^88;  181-154,  158; 
158-77;  161-622.  941;  164- 
261;  167-947;  176-904;  178- 
746;  181-187. 

Misc.  11-468,  488,  570;  14-309; 
16-92;  16-861;  22-548;  27-676; 
82-421 :  45-159,  183 ;  72-384 ; 
78-31;  81-421;  94-702. 

N.  Y.  Supp.  14-435,  874;  82-48; 
85-709;  47-179;  50-218;  57- 
416,  542;  58-167,  865;  59-354, 
401;  ^66-294,  946,  1093;  66-396. 
577;  67-41;  70-651;  71-133; 
78-69,  604;  74-755;  75-706; 
79-79;  82-220,  959;  88-685; 
84-287:  86-411,  520;  89-210, 
89l7  96-623;  97-586.  949;  99- 
174.  663;  100-737;  102-613, 
988;  106-187;  107-652;  111- 
106;  119-327;  180-642.  654; 
181-198;  182-196:  185-251, 
411;  186-652;  188-67;  189- 
980;  143-388;  146-1033;  149- 
744;   158-487;   162-1004. 

St.  Rep'r.  56-488;  70-178. 

Civ.  Proc.  14-322. 

Abb.   N.   C.   27-315;  81-138. 

N.  Y.  Super.  57-106,  408:  69-188. 

N.  Y.  Ann.  Cas.  2-168,  253;  7-98; 
8-257;  9-198. 

loss. 

N.  Y.  188-398;  191-889. 

App.  Dlv.  81-558 ;  93-401 ;  117- 

S21l     123-819;     128-839.     853; 

184-869:     140-252 ;     143-767, 

769:   146-42;   147-109;    151- 

168.  158. 
Misc.     45-63;     48-215;     53-27, 

178;    67-567;    72-334;    99-4; 

101-366. 
N.     Y.     Supp.     99-33;    10O-737; 

102-477.   618;    119-327;    124- 

809;  128-487;  130-642 ;  131- 

193 ;  185-411 ;  161-851 ;  166- 

1077. 
1094. 

N.  Y.  124-146. 


1026. 

Abb.  (N.  S.)  19-277. 
1068. 

App.     DlT.     124-874;     188-802; 
160-438. 

N.  Y.  Supp.  98-725;  108-801. 

Misc.  57-141. 
1004. 

App.      DlT.     81-141;,    104-518; 
160-438. 

N.  Y.  Supp.  93-725. 
1065. 

App.     Dlv.     81-141;      104-618; 
160-488. 

Misc.  57-142. 

N.  Y.  Supp.  98-726. 
1066. 

App.     Dlv.     31-141;      104-618; 
160-488. 

Misc.  57-142. 

N.  Y.  Supp.  98-726 ;  126-820. 
1067. 

Hun,  17-1. 

App.      Dlv.     81-141;      104-618; 
160-488. 

Misc.  57-142. 

N.  Y.  Supp.  98-726. 
1068 

App.     Dlv.     81-141;      104-618; 
160-488. 

N.  Y.  Supp.  98-725. 
1069. 

App.     Dlv.     81-141;     104-618; 
160-488. 

N.  Y.  Supp.  98-726. 
1070. 

App.   Dlv.  81-141;  160-488. 
1071. 

App.  Dly.  81-141;  160-4S8. 

N.    Y.   211-228. 
1166. 

App.  Div.  142-279. 
1171. 

App.  Dlv.  36-556;   170-882. 
1172. 

App.  Dlv.  86-556:  170-882. 
1174. 

N.  Y.  164-187. 


App.  Dlv.  86-556. 
N.  Y.  ~  


Supp.  55-861. 
1176. 

N.  Y.  68-845 ;  74-277 ;  205-251. 
App.  Dlv.  146-218. 
Misc.  51-339;  65-844. 
N.  Y.  Ann.  Cas.  9-262. 
N.  Y.  Supp.  120-287 ;  130-988. 
1180. 
N.   Y.   101-284;   121-212;   205- 

91. 
Hun,  61-288. 
App.  Div.  32-9:  58-446;  95-349; 

182-595 :      161-391:      166-892; 

172-36.  144:  175-494. 
Misc.   61-574;   76-225;  95-247. 
N.    Y.    Supp.    107-750;    110-777; 

158-200. 
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1188. 

N.  Y.  Ann.  Cu.  1-4. 
11K8. 

ADD.     THv,     186-068;     165-448; 
158-784. 

N.  Y.  S«pp.  191-089;  148-1026. 
1184. 


App.  Dly.  81-447. 
Mil 


App. 

17 


rise.  80-890. 

N.   Y.   Supp.  rO-OTO. 
1185. 

N.  Y.  T8-810 ;  190-244. 

Hon,  48-890. 

App.  Div.  86-688 :  80-641 ;  182- 
622;   181-132;  162-128. 

Misc.  41-464:  60-371.  874,  461; 
68-854;  67-612;  79-564;  80- 
182;   85-847. 

N.    Y.    Supp.    68-959;    107-524; 
189-101<^    148-419;    167-662. 
1186. 

N.    Y.    187-79. 

Hun.   18-11;   15-158:  91-497. 

Dly.  86-508;  187-846;  188- 
r77;   148-B75. 

Misc.  98-572. 

N.  Y.  Supp.  ao-848:  128-689; 
162-959. 

Abb.  N.  C.  81-480. 
1187. 

N.  Y.  78-622;  76-679;  197-79; 
801-867. 

Hun.  80-567:  87-420. 

App.  Div.  22-168.  693:  85-232; 
87-896;  42-248;  46-144;  52- 
850,  696;  54.100:  69-614;  70- 
eO;  75-H7:  80-884;  81-466: 
99-228;  108-507;  112-886; 
118-11,  679;  122-622;  124- 
350,  443;  128-408;  134-41; 
185-881 ;  186-290;  187-391. 
846;  140-82:  146-477?  148- 
872;  149-403;  150-893 ;  151- 
301,  763;  152-571;  167-296: 
172-604. 

Misc.  22-74.  82;  32-292;  42-622; 
43-288  :  44-463.  479  ;  46-329  ; 
54-446;  61-140;  65-346;  70- 
405  ;  71-198,  576  :  84-872;  98- 
587;  94-176;  98-71,  572; 
102-173. 

N.   Y.   Supp.    18-581;  48-86:  66- 
88;  61-817;  66-849;  69-88;  74- 
1113:      77-458:     80-730;     93- 
958;  98-1078:  107-524;  108- 
663,   1080;  114-766;   128-539 
127-137:     128-419;     142-506 
146-224:      157-869;     158-922 
162-181. 

Abb.   N.  C.  31-447. 
11 88. 

N.    Y.   211-228. 

Hun,    80-667:   91-199. 

App.   DiT.  88-282;   151-768. 

N.  Y.  Supp.  18-581. 
1189. 

N.  Y.  128-120,  486. 


App.  DiT.  108-60. 
Mine.  58-15:  96-283. 
1199 

M.  Y.  Supp.  114-898. 
1800. 
Hun.  85-587;  76-614. 


Dly.    :^8-408;   4O-10S:  64- 


%5;  109-36. 


Misc.  14-186;  19-696;  48-20; 
61-438;  70-888. 

N.  Y.  Supp.  87-402;  96-1036; 
188-722. 

Civ.   Proc.   14-488. 

N.  Y.  Super.  45-148. 

N.  Y.  Ann.  Cas.  8-164. 

Week.  Dig.  10-454. 
1203. 

Hun,  7-66;  168-8. 

Week.  Diff.  9-819. 
1204. 

N.  Y.  60-689;  51-186:  87-609. 

Hun,  18-816;  26-619;  84-644:  60- 
292;  64-667:  71-526;  88-81 

App.  Div.  16-618;  4ft.«n:  78- 
800;  105-56;  181-655;  189- 
09;  181-235. 

Misc.  8-477:  16-97;  23-627;  68- 
119  *  74-522. 

N.  Y.*  Supp.  '44-1057:  76-851; 
116-110:  144-4?6:   167-731. 

Abb.  N.  C.  18-369. 

How.  60-499. 
1205. 

N.  Y.  108-387. 

App.  DlT.  16-618;  79-170;  111- 
10,  11;  116-496:  184-859. 
776;  131-665:  187-400;  189- 
99;  181-286. 

Misc.  11-624  ;  16-18, 97 ;  63-119. 

N.  Y.  Supp.  88-920;  44-1057;  69- 
1129;  97-516:  101-465;  116- 
110;  181-218;  188-187;  167- 
781 

Civ.  Proc.  16-in. 

N.  Y.  Super.  48-202. 

Week.  Dig.  7-107.  219. 
1807. 

N.  Y.  56-485;  84-268;  86-248: 
186-272;  183-005;  184-219: 
140-255;  148-303:  144-326; 
192-128. 

Hun,  18-398;  18-406;  80*158:  73- 
823;  81-483;  84-817.  383;  S»- 
687. 

App.  Div.  1-150.  282:  7-Sl:  36- 
217:  44-82;  46-405:  54-l»: 
66-18;  58-190;  68-484;  eO-56T: 
70-2S:  78-800.  412:  76.226- si - 
827;  85-230;  98-567;  168- 
428;  106-389;  119-211:  J»- 
830;  187-150;  1,^13-917:  134- 
449;  139-817:  140-6^;  141- 
388:  l<«5-47:  171-729. 

Misc.  7-652:  10-106:  12-507:  !<- 
508;    15-426:     18-552;    26-1^ 
80-69;  38-717;  48-48.  251:  45- 
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205;  68-407:  04-292;  71-332; 
9T-150. 

N.  y.  Supp.  54-1021;  66-897;  6T- 
345,  ^;  68-253,  680;  TO-7S0; 
T8-247;  T6-851;  7T-49;  T8-44; 
81-481:  88-816:  90-9n;  M- 
401:  104-621:  117-129;  lld- 
801:  126-982,  1087:  1«7- 
1100;  lIMHraS,  502 ;  167-1067. 

8t.   Rep'r.  6-10. 

Civ.  Proc.  6-158. 

Abb.  N.  C.  18-137. 

N.  X  AniL  Caa.  1^278;  8-242. 

N.  't.    162-283:    168-178;    »T6- 

378 ;    188-378  :  188-286  ;  814- 

45. 
Hun,  70-6S:  92-82.  _ 

App.  DiT.  18-602;  48-13;  62*548; 

U8-862;     122-668;     188-852; 

186-676;      162-2 ;      166-329. 

888;  180-4b49. 
Misc.    14-539;  22-551:  28-200; 

:B8-638;    45-341;    65-41,    627; 

67-404  ;  72-179  ;  88-307  :  103- 

597. 
N.  Y   Sapp.  86-1062;  86-636;  58- 

1018;  68-887;   71-122;   90-832; 

92-208;  107-61,  508;  116-869; 

119-274  ;     121-98 ;     122-609 ; 

160-688;    169-163. 
CW.  Proc.  14-888. 
Abb.   N.   C.   16-86. 
N.  T.  Ann.  Gat.  S-868. 
1210. 

App.  BIT.  187-782. 
N.  Y.  77-515;  108-274. 
Mlsr.  7-343:  8-281:  94-20. 
N.    T.    8«ipp.    182-^43. 
1«11. 
N.  T»  266-646, 
App.  DiT.  14-801 ;  91-684 ;  lOO- 

1.96;  117-769;  120-156;  122- 

170;  172-644. 
Misc.  71-516 ;  101-443. 
fC    ¥.    Sapp.  A08-616:   168-932; 

186-^09. 
Abb.  (N.  8.)  12-380. 
JohnB.   Ctt.   2-172;  8-288. 
1812. 
»,    T.   85-2S6;    177-236;    182- 


A#p.  fXT.  81-290;  49-280:  88- 
276;  84-441;  148-302;  161- 
620. 

N.    Y.    Supp.    146-894. 
S«b6.  2. 

App.   DiT.   148-302. 

mKc.  28-337;  45-159. 

K.  T.  Supp.  68-267 :  85-71. 

N.  Y.  Ann.  Cas.  6-65. 
1818. 

N.  Y.  85-258.  ^^  ^ 

Hun,  28-571:  58-6. 

Misc.  88-687;  40-48. 

N.  Y.  Supp.  14A-894. 


St.  Bep*r.  18-826;  86-168. 
Abb.  Pr.  6-1. 
How.  5-238. 
N.  Y.  Ann.  Cast.  6-66. 
8Yil»d.  1. 

App.  DiT.  81-290;  161-4120. 

N.  Y.  180-512. 
1214. 

App.  DiT.  44-105;  66-819:  70-26; 

88-116;   148-808;  168-502. 
Misc.  10-«76;   67-591;   98-375; 

102-240. 
N.    Y.    -Supp.    87-28:     158-997: 

163-83:  168-876;  169-301. 
How.  59-454. 
1815. 

App.  DiT.  66-819:  70-25;  88-116 

88-567;    168-502. 
Misc.     10-676:     16-620;    46-294 

98-375;  102-240. 
N.    Y.     Supp;    47-176;     94-511 

153-997;   168-(876. 
1216. 
N.    Y.    182«667;    184-680;    148- 


148-741 ; 

102-241. 
108-305; 

168-83; 


Hun,  88-171. 

App.     DiT.    -44-106; 

Misc.   16-108;  88-375 
N.    Y.    Supp.    64-139; 

188-^40 ;      148-72 ; 

168-876. 
dr.  Proc.  14^46. 
1817. 
N.   Y.   58-280;  88-216;   112-891; 

184-627:   142-152. 
Hun,  21-596:  28-871;  67-287. 
App.  DiT.  1-404;  12-477;  14-870; 

114-406;  148-299;  168-86. 
Misc.  46-849. 

N.   Y.    Supp.    102-806;    158-866. 
St.  Rep'r.  61.864. 
N.  Y.  Ann.  Cai.  4-248. 
8«bd.  1. 
N.  Y.   142-162:   148-269. 
Hun,  88-171. 
App.  DiT.  46-868. 
Misc.  28-381. 
N.   Y.   Supp.  85-688. 
St.  Rep'r.  47-644. 
1818. 
Hun.  18-306. 

App.   Dlv.  162-509:   179-883. 
Misc.  16-295;  17-340. 
N.  Y.  Supp.  147^71  :  165-936. 
1219. 
Hun,  29-671:  49-288.     ^  ^^  ^^^ 
App.    DiT.    102-428:        148-808: 

168-602. 
N.  Y.  Supp.  92-612 ;  158-997. 
ClT.  Proc.  14-342. 
Abb.  N.  C.  80-406. 
N.  Y.  Ann.  Cas.  1-119. 
I  Snbd.  1. 
I     Misc.   10-677. 
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N.  T.  Supp.  14a-194w 
Snbd.  8. 

App.  Dtv.  14-869. 
1220. 
App.  Diy.  79-169;  116-496;  187- 
400;    158-202:    1S9-800:    17G- 

loa 

N.    Y.    Sapp.    80-153;    101-456; 
121-718:     187-1064;     144-607: 
162-467. 
Abb.  N.  C.  81-464. 
Law  Bull.  1-SO. 
1221. 

Hun,  29-571. 

App.   DiT.  42-838;  86-888;  lOl- 

183:  176-108. 
Misc.  58-47. 
N.     T.     Sopp.     88-760:     81-676; 

102-1006;   162-467. 
St.  Rep^r.  21-711. 
Snbd.  8. 
Hun,  42-604. 
St.   Rep'r.   4-689. 
Abb.  N.  C.  18-410,  490. 


N.  Y.  166-41:  198-597. 

App.     DIv.     98-666;     109-427; 

162-8;  170-78. 
Mlac.  22-258;  58-48. 
N.  Y.  Sopp.  50-46;  82-512. 
1223. 

App.      DiT.      98-567;     102-427; 

162-3;  179-78. 
Misc.   18-208. 
N.  Y.  Snpp.  50-46;  92-512;  102- 

1006. 


N.   Y.   101-187;  109-12. 

App.  DiT.  80-151;  96-164;  124- 

776. 
Misc.   78-2S;  91-264. 
N.    Y.   Supp.   89-200. 
CiT.  Proc.  9-178. 
How.  N.  S.  8-442. 
Snbd.  1. 
Hun.  25-494. 
Abb.  N.  C.  17-389. 
1227. 

N.   Y.   181-641. 
1228. 
N.   Y,  75-240;  97-610. 
Hun.   81-140;  79-242;  87-875. 
App.  DiT.  15-281:  26-16;  80-77; 
40-567;    49-396:    77-264;    80- 
43;  94-599;  118-343:  124-775i 
126-510;  180-194;   140-286. 
MiJBC.    7-306;    27-676;    45-159; 

55-404. 
N.  Y.  Supp.  58-50,  824;  68-431: 
80-146 ;     103-506  ;     110-336 ; 
125-^23:  16O-1107. 
St.  Rep'r.  12-668. 
Civ.  Proc.  19-208. 
N.  Y.  Ann.  Cas.  2-190. 
1229. 

Hun,   23-230:  81-140. 

App.    DiT.    40-566;    49-896;    02- 


301;   180-194. 

Misc.    7-806;  9-514;  24-887;  88- 
394;  45-159;  55-404. 

N.  Y.  Supp.  28-136:  52-489:  M- 
60;  68-481;  79-357;  86-107& 

Abb.  N.  C.  29-266. 
1289. 

N.  Y.  48-99. 

App.   DiT.  16-281. 

KHsc.   45-159;   51-383. 

N.  Y.  Supp.   10O-328. 

Week.  Dig.  10-187,  454. 
1281. 

N.  Y.  97-610. 

App.  DlT.  15-281 ;  88-164 ;  144- 

Hisc.  '45-158. 
N.  Y.  Snpp.  82-471. 
CiT.  Proc.  14-17eL 
1232. 

App.  DiT.  66-319;  171-909. 


Misc.  94-566:  101-443. 

N.  Y.  Sopp.  167-662. 
1284. 

N.  Y.  190-245. 

App.  DiT.  49-858. 

mTbc.  11-12. 
1285. 

Hun,  64-127. 

App.   DiT.  69-88;  162-380. 

Misc.  62-65. 

N.  Y.   Supp.  74-589;  114-681. 

N.  Y.  Super.  46-184. 

N.    Y.   81-188;   82-868;   119-158. 

Hun,  70-64. 

App.   DiT.   18-664;  29-603:  118- 

861;    114-861;   124-863:  l»- 

268;  180-349:  162-3:  178-6M. 
Misc.    17-733;    45-169;   53-47: 

56-59.  _ 

N.   Y.   Supp.  51-178;  102-1006: 

106-219;   109-225;  141*1016. 
1237. 
N.   T.   119-168;   168-119;  «*- 

39,  351;  218-127. 
Hun.   70-64. 
App.  DlT.  96-400  ;  118-396 ;  H*- 

885  ;  130-849  ;  138-247 ;  lO- 

2. 
Misc.    25-139;    42-43;    45-601: 

55-59;  60-415.  _ 

,  N.  Y.   Supp.  89-814;  91-32:  99- 

137;    106-219:    118-581:   128" 

162,  1088:   141-1016. 
riv.  Proc.  28-287. 


N.  Y.  82-866. 

Misc.  17-788;  60-279;  56-59. 

N.  Y.  Supp.  106-219. 


N.  Y.  168-64. 
How.  26-18a 
Misc.  55-59. 
N.  Y.  Supp.  106-219. 
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NOTBS. 


Barb.    42-598. 
Wend.  28-06(k 
1240* 
N.  'y.   43-481;  77-428:   lOe-268: 

168-278. 
Han.   SIMNN). 
\pp.    DIv.    81-282;   40-103;   48- 

102;  08-14;  84-403;  88-500; 

188-120;    148-268;    161-217; 

188-52. 
Misc.   51-419. 
N.    Y.    Snpp.    T4-194;    86-141; 

98-191 :     101-725  ;     lt>8-606 ; 

188-1035 ;      142-1027 ;      146- 

565;  162-1063. 
St.  Rep*r.  16-255. 
Civ.   Proc.  T-828;  11-422. 
Abb.  N.   C.  80-84. 
N.  Y.  Snper.  54-50. 
N.  Y.  Ann.  Cat.  1-104;  4-818. 
B«1»4.  1. 
N.    Y.    187-662:    149-627;    168- 

278. 
Hun.  7-209;  86-589;  86-879;  41- 


App.   Div.  1-155;  161-217. 

8t.  Rep'r.  61-800. 

How.  K.  8.  8-aOT. 

Daly,  16-84. 
B«bd.  a. 

Bun,  81-816. 
B«bd.  8. 

Hun,  88-856. 


St.  Rep'r.  86-888. 


N.  Y.  78-61S;  187-652;  168-27a 

Hun,  29-630;  82-198;  86-878; 
41-852. 

App.  Div.  20-529:  48-102;  88- 
501 ;  122-120 ;  132-464  ;  166- 
600;   161-217:   169-52. 

N.  Y.  Snpp.  32-272:  62-632;  85* 
141 ;  106-006 ;  141-725  ;  142- 
1027;  154-577;  166-162;  162- 
1053. 

Misc.  86-310;   92-451. 

St.   Rep'r.   21-456:   60-416. 

ClT.   Proc.  4-152;  18-29. 

Abb.  N.  C.  80-151. 

Dem.  6-449. 

N.  Y.  Ann.  Cas.  1-104. 
B«bd.  1. 

N.  Y.  168-278. 

Hnn.  85-589;  48-688. 

App.    IMv.    161-217. 

Misc.    11-281. 

N.  Y.  Snpp.  146-565. 

St.  Rep'r.  52-501. 
•Ikbd.  8. 

Hun.  86-880;  87-607. 

Iliac.  11-281. 

CiT.  Proc.  7-330;  8-194 

How.  N.  8.  9.20& 
Svl^d.  8« 

App.   niv.   109-80. 

Abb.  N.  C.  ai'^l 


B«1»d.  4. 

N.  Y.  168-278. 

Hun,    29-630;    86-881;    68-586} 

78-847 
App.  DiT.  40-168 ;  84-408 ;  109- 

86;  161-217. 
Hiac.  16-864. 

N.  Y.  Snpp.  89-126;  146-565. 
St.  Rep'r.  36-833;  68-501. 
Civ.  Proc.  7-331. 
Abb.  N.  C.  86-34. 
How.  N.  S.  2-209. 


App.  Div.  128-861. 
Hnn,  12-677. 
Abb.  N.  C. 
1246. 
N.  Y.  168-54. 
App.  DlT.   166-800. 
Hiac.  6-889. 
1246. 
N.    Y.    68-684;   81-184;    168-60, 

274. 
Hun,  31-626;  31-198;  81-285. 
App.  Div.  48-108;  107-109,  114; 

186-263;  143-149. 
Miac.  6-399;  31-471;  69-488.  ^ 
N.    Y.    Supp.    30-711;    94-1026; 
109-225;  127-628;   141-1016. 
Snbd.  1. 

App.  Div.  81-171. 
Snbd.  2. 

N.  Y.  79-505. 
Snbd.  3. 

App.  Div.  107-100. 
1347. 
Hun.  23-484. 
BflBC.  69-488. 
1248. 

N.  Y.  217-288. 
Misc.  69-488. 
N.  Y.  Supp.  127-028. 
1260. 
N.  Y.  816-458;  817-287. 
Hun,   73-23. 

App.  Div.  77-498 ;  107-109,  114. 
N.   Y.   Supp.  94-1028. 
1261. 
N.    Y.    140-874:    143-567:    147- 
665;    163-54;    904-519;   218- 
287;   816-488. 
Hun.     73-23;      76-501;     79-228: 

88-208. 
App.   DiT.  8-340;  22-93:  46-496; 
66-31:  62-113;  77-498:  80-294; 
101-124.    350:     105-574;     112- 
158;  148-149;  155-43. 
MlHC.  6-398:   27-.^:  31-541:   45- 
483;  65-625;  61-841;  89-488; 
90-480. 
N.     Y.     Snpp.     47-800:     64-1044; 
65-557:     67-425:     81-11:     01- 
037:     92-7.S4:     94-221:      t1»- 
289;       136-838;        141-1016; 
162-225 
St.   Rep'r."  15-217:  61-281. 
Civ.   Proc.   15-11. 
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M0TB8. 


/ 


N.  Y.  Super.  66-116. 
N.  T.  Ann.  Cas.  l-M. 


N.  Y.  148-571. 

Run,     68-41;      7S-4W;      80»114» 

20ft. 
App.     OlY.     22-93,     94;     62-113; 

118-662 ;  144-747. 
Misc.    20-499:    Sl-233:    64-467; 

88-359;   68-24. 
M.    Y.     Snpp.     47-800;    64-1044; 

100-614;      101-62;      108-066; 

111-1081;  121-601;  128-'626. 
St  Bep'r.  16-217. 
N.  Y.  Ann.  Gat.  1-82. 
1268. 
N.  Y.  lSO-488. 
Hnn,  66-277. 
Misc.  81-626. 
N.   Y.  Ann.  Cas.  4-861. 


N.  Y.  8-186. 
1266. 

App.  DW.  106-576. 
MlBC.  T-f"      -     - 


-568; 

N.  Y.  Snpp.  84-221. 
1266. 

N.  Y.  9T-10;  18S-5ia 

Hun,  86-687. 

App.  Dlv.   77-498;   168-617. 

N.   Y.    Snpp.    148-996. 
1267 

N.   Y.    Snpp.   148-906. 

App.    DlT.    163-618. 
1268 

N.  Y.   Supp.   148-996. 

App.    DlT.    168-618. 
1269 

Ai>p.  DlT.   168-618. 
1260. 

N.    Y.    210-606. 

N.  Y.  Ann.  Cai.  H-406. 
Svbd.  1. 

N.   Y.   118-50. 

App.  Dlv.   18-607;  44-80a 

Misc.    16-867;    26-64,    664;    97- 
44i9  * 

N.  Y.'  Snpp.  60-760. 
Svbd.  2. 

N.  Y.  50-396;  68-6SL 
S«bd.  8. 

Hun,  81-8TL 
1261. 

App.    Dlv.    181-78. 

Misc.  64-306. 

N.  Y.   Supp.  107-727;  116-962. 

How.   48-i05. 
1204. 

N.  Y.  60-886. 

App.    DiT.    181-78. 

N.  Y.  Snpp.  116-962, 
1266. 

Hill,  4-619. 
1267. 

N.   Y.   60*89a 

App.  DlT.  78-590k 


App.      DlT.      187-489;    166-38 

167-262. 
N.  Y.  Supp.  121-738. 
1268 

N.  Y.  62-434;  68-881. 

App.  DlT.   146-270. 

Misc.  64-654. 

N.  Y.  Snpp.  12l».l085. 

N.  Y.  Ann.  Cai.  16-128. 
1276. 

N.  Y.  67-229. 

N.   Y.    Supp.    I48-105a 

Misc.   87-20. 
1272. 

App.  DlT.  107-110.  114. 

Misc.  6-^99:  97-436. 


N.   Y,  116-168. 
Hun,  49-881;  69-419. 
St.  Bep*r.  69-517. 
CIt.  Proc.  16-187. 
1274. 

H.    Y.    29^^286,   365;   80-428:  SS- 

409:    36-631;    66-150;    71-58; 

166-682;     117-489;     128.«7: 

161-.536;   164-749. 
Hun,   11-541;   19-576:  41-7(L 
App.    DlT.    4-216;    26-532;   22. 

179;  29-582. 
Misc.  98-675. 
N.  Y.  Snpp.  18-493:  47-113;  51- 

254;    68-999:    65-97^:    69-«S; 
_82-1025;   99-808;   167-497. 
St.   Rep'r.  46-750. 
N.  Y.  Ann.  Cas.  4-866. 
8ii1»d.   1. 

Hun,  71-184. 
S«1»d.  2. 
N.  Y.  117-441. 
Hnn.    27-601;     87-137;    40-lW: 

66-408:  71-184. 
Apn.    Dlv.   20^201;   88-33:  49^ 

44-851;   46-290;  82-3G2;  114- 

310;  172-881. 
Ml8C   26-61. 

N.  Y.  Supp.  6-681 :  46-790. 
St.    Rep'r.    6-68;   28-567:  54-7B 
ClT.   Proc.   11^148^  16-188:  2>* 


Sislid.  8. 

Hun,  67-304. 
1276. 

App.  DlT.  114-811;  187-782. 

N.  Y.  Supp.  99-888 ;  128-543. 

Civ.  Proc.   16-24& 
1276. 

Hnn.  69-419. 
1277. 


n.  '^'- 


Supp.  82-1085. 
1278. 
N.  Y.  98-87; 

172. 
Hun.  66-408. 
App.   D1t« 


H6,  406:  12<- 


NOT£S, 


Misc.  40-634.  

8t.   Rep'r.  11-285. 

▲bb.   N.   C.   ao-821;  99^08. 
127». 

N.  Y.  70-002;  02-622;  06-657: 
104-525;  114-80,  518;  124- 
483;  133-240;  187-580;  162- 
824;  163-417;  188-481;  103- 
560;  100-438:  200-265:  206- 
404;  212-19,  565:  215-428; 
220-346; 

Hun,  15-105,  204;  42-509;  OS- 
IT;  73-580;  81-283;  00-164» 
208;  02-474;  08-398. 

Add.  DlT.  8-165;  7-80;  10-606; 
21-586;  52-536;  07-137,  476, 
70-611;  77-440;  81-91;  82-2, 
26,  219,  887,  441,  504;  88-67, 
583;  09-251;  70-65;  72-493; 
896.  655:  84-275,  325,  883,  407, 
670;  86-128,  356b,  415;  80-470; 
87-144.  ^.  353,  876;  04-2, 
201,  213,  216.  298,  354;  05-267; 
00-71,  196L  242.  437,  492;  07- 
223,  587,  682;  08-42,  177.  187, 
495;  100-202,  430;  102-318, 
890;  108-362;  104-113;  100- 
446,  680;  100-431;  107-426; 
111-199,  293,  480,  578;  112- 
255.  7li  853;  llk-717;  117- 
56,  516.  722;  118-106,  194, 
743;  lJO-30,  169,  484,  509, 
724;  120-53,  288,  430,  536, 
586,  748;  121-77.  188;  124- 
158,  367,  607;  125-76,  117, 
192,  281,  538;  120-177,  335, 
868,  691,  710,  808;  127-473, 
516,  541,  855;  128-167,  200, 
223,  253,  329,  528.  616,  683, 
811;  180-78,  85,  259.  539.  668; 
181-13,  282,  4Sd.  644,  676,  781; 
182-200.  476.  686,  720;  133- 
218,  571.  628,  758,  868.  993; 
137-158,  578,  838;  138-108. 
619,  601;  130-79.  175.  258. 
300.  847,  433.  622;  140-88. 
197.    819;    148-852:    144-440, 

466.  757,  887;  148-160.  441, 
615  :  140-177.  850,  897 ;  150- 
312.  789;  151-31.  439,  661, 
715;  152-6.  64.  92,  168,  850, 
702.  801;  150-144.  169.  183. 
815.    522.    544;    157-394.    404. 

467.  567.  586,  792;  168-209. 
233,  534,  665,  730.  150-222; 
101-68,  98,  128.  429,  435,  479, 
511.  871;  102-45.  49.  591, 
607,  643;  103-7,  16,  360.  896. 
547.  638.  959;  100-688;  107- 
168.  273,  694.  925 ;  108-93.  95. 
«01,  828:  100-647:  171-301. 
682,  777:  172-201,  636.  e.-)4.  936; 
173-478.  79fi:  170-353.  796, 
826 ;  177-.S92,  463,  582,  841  ; 
178-605.  631.  7ft3.  787.  82.'> ; 
180-434,  490;  181-162. 

Misc.     8-606;     10-274;     12-216; 
25-33;  43-264;  01-241. 


N.  T.  Sopp.  80-790 ;  52-33 ;  54- 

386;  7^692;  70-598;  04-281; 

128-907 ;     134-1071 ;     148-50 : 

159-439;  107-750. 
Civ.  Proc.  10-262. 
N.  Y.  Ann.  Cai.  0-132. 
1280. 
N.    Y.    79-361:    200-265;    20e- 

404. 
Hun,  *00-211. 
App.    DlY.    10-508;   00-457;   00- 

252;    87-145;    97-632;    107- 

426:     111-480,     .'S79;     121-188: 

132-720;    144-445;    148-160; 

157-395.  404:  181-162. 
Misc.  8-606;  01-241. 
N.  Y.  8upp.  54-386;  00-894;  80- 

869;    184-1071. 
1281. 
N.  'y.  .  104-526:    133-240;    102-^ 

324;   108-417;    174-131;  20O- 

202,    265;    200-494. 
Hnn,  00-209. 
App.    DiT.   81-537;    62-586;    54- 

152:    00-252:    72-498;    81-168^ 

88-339;        97-682;        107-436; 

111-480,    579;    121-188:    132- 

720;  144-446;  148-160;  lOT- 

895.  404:  109-647;  181-162. 
Misc.  8-606;  57-210;  01-241. 
N.  Y.  Bupp.  54-886;  70-698;  80- 

869;  184-1071. 
1282. 
N.    Y.    75-495;    70-548;    78-362; 

08-434;       119-414;       180-287; 

153-309:  108-286. 
Hon,  54-312;  84-390. 
App.    DIv.    14-227:    10-475:    38- 

547:   42-570:   40-614;   70-199; 

88-429  ;       84-397 ;       88-336 ; 

100-536;    114-248:    118-844; 

101-619,  777;  104-818. 
Misc.  8-482:  30-69;  45-153;  00- 

160:   06-418;    79-64. 
N.  Y.  Supp.  53-967;  82-422;  91- 

952;    96-306;    99-870;    108- 

505:  113-70:  140-894. 
OiT.  Proc.  15-486:  10-244. 
Abb.  N.  C.  81-417. 


N.  Y.  08-434. 

App.     D!t.     8-314:     14-227:     10- 

475  :  3«-607  :  70-190 ;  89-228 : 

100-536 :     189-317 ;     104-818. 

Misc.  23-62:  05-418:  79-64;  97- 

4.36;  98-.520. 
N.     Y.     Supp.     85-924;     90-306: 

123-1026:   102-801. 
N.   Y.   Ann.  Cas.  0-309. 
1284* 

Misc.    79-64. 
1285. 

Ml8C.    79-64. 
1280. 

Misc.  79-64. 
1387. 
Misc.   T9-64. 
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1288. 

App.  Dlv.  181-88. 
1880. 
N.  Y.  86-484;  100-248;  136-287; 

158-309:  157-423:  188-286. 
Han,     21-257;     33-354;     43-586; 

48-288;  66-404. 
App.  DiT.  88-547;  108-5S6;  116- 

S92;    118-344;   164-818. 
Misc.     25-139;     28-553;     80-69; 

60-150. 
N.  Y.  Supp.  68-957;  54-930;  S^ 

1106;   86-306;    1O8-506;    113- 

70. 
Civ.  Proc.  15-486. 
Abb.  N.  C.  28-404. 
1281. 

N.   Y.  88-484. 
App.  DlT.  108-686. 
St.  Rep'r    50-182. 
8nl»d.  1. 

Abb.  N.  C.  18-80;  28-404. 
Siibd.  8. 

Hun.  66-404:  78-302. 
Civ.   Proc.   18-87;   15-436. 
1282. 
N.  Y.   102-464;  182-867. 
Hen.  41-444. 

App.   Div.   88-546;  48-614. 
Misc.  7-16;   12-25;  58-509;  60- 

160;  61-402. 
N.  Y.   Supp.  110-967;  118-70. 
1288. 
Civ.  Proc.  14-172. 
Abb.  N.  C.  28-479. 
1284. 
N.  Y.  106-663:  128-426. 
Hun,     44-266;     64-523;     76-510; 

77-175:   80-176:  81-300. 
App.    Dlv.    1-130;    6-284;    8-540; 

18-603:   15-294;   26-69:  28-73; 

51-316;     52-480;     63-488;     65- 

582;    71-1.    534;    84-449;    88- 

114;    85-194;    110-746:    128- 

388;     127-143,     931;     13B8-170; 

1:14-438;    188-879;    140-756 ; 

146-650;    152-937;    154-807; 

157-77  ;      166-587  ;      168-77 ; 

177-903:    178-485. 
Misc.   6-121:   7-694:   8-689;   12- 

101;    13-52;    24-373;   48-78; 

54-590;   56-352,   467. 
N.   Y.  Supp.  28-407:  30-52:  84- 

74;    44-593;     50-893:     58-677; 

65-77:     71-796;     72-959;     76- 

667,   923:   81-321:   86-240:   87- 

23;     88-502;     87-433;     104- 

956:    107-195.    942;    111-288; 

112-653;     118-395;     128-611; 

128-28.    961;    131-438:    188- 

939 :  150-1039  ;  163-821 ;  165- 

99 
Civ.  Proc.  15-68,  176,  187. 
1285. 
N.  Y.  100-243. 
Hun.  27-18. 
App.  Div.  146-660. 


N.  Y.  Supp.  181-488. 
Glv.  Proc  8-86. 


Misc.  56-583. 
Appw    Div.    164-78. 
N.T.  Supp.  107-86;  148-377. 
CIv.  Proc.  15-68. 
N.  Y.  Super.  66-20a 
1287. 
N.  Y.  104-618. 
App.  Dlv.  51-192;  121-2. 
Misc.  27-58. 
N.  Y.  Supp.  1O6-708. 
N.  Y.  Super.  58-289. 


N.    Y.    104-618;    110-665:  118- 

117;  188-207. 
Hun.  76-127;  82-826. 
App.  Dlv.  61-191. 
N.    1.     Supp.    62-803;    64-241; 

181-46. 
1288. 
N.    Y.    188-207. 
App.    Div.   51-102;   128-011 
N.  Y.  Supp.  64-241. 
1800. 
N.  Y.  60-112;  76-106. 
Hun,  18-17;  51-360;  61-4;  80- 

267. 
App.  Div.  18-607;  26-68;  78-102; 

87-188 :      146-650 ;     157-77 ; 

158-204. 
Misc.   16-552;  28-842. 
N.    Y.    Supp.   30-14:  48-41;  68- 

607;   88-606;   131-433;  141- 

780 :  144-1. 
Daly,  8-482. 
1801. 
N.     Y.    85-626:     104-394:    1«- 

156 ;  178-448 ;  200-206 ;  M8- 

181. 
Hun,  88-631;   41-465;  75-516; 

81-128. 
App.    Dlv.    14-368;    24-465.  S21: 

40-12;     42-382;     85-292:    8T- 

328;    88-551:    80-79;  81-57; 

102-416  :      118-7  :      188-148 ; 

158-416  ;      157-7f ;     168-81 : 

160-231;    168-19. 
Misc.  81-119.  181;  45-596;  46- 

162;  88-290. 

N.  Y.  Supp.  88-808:  84-457:  «t- 
673.      889;     81-8;     85-1101; 
107-669;    123-304;    141-780; 
142-908;    145-409:    148-48. 
N.  Y.  Ann.  Cas.  6-270. 
1802. 
Hun.     12-884;     16-875;     17-t& 
241. 
1308. 
N.  Y.  85-669;  88-546;  208-201. 

204.  ' 
Hun,  38-681. 

p.  Dlv.  16-108:  22-181:  7J- 
J22;  78-108:  87-634;  160- 
518;    117-358;    128-776;   18«- 


^m- 
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402,    481;    187-764;    189*591, 
»1« :  159-208. 
Mi8c.  7-3(11;  tes-Qi2. 
N.  Y.  Supp.  47-889:  78-897;  79- 
980;    100-932;    103-177;   113- 
1(M;    120-980;    121-159;    122- 
671;  124-189;  144-1. 
St.  Rep'r.  lS-745,  963. 
Civ.  Proi\  14-290. 
Week.  Dig.  28-7a 
Connoly,  1-170. 
How.   61-396. 
1804. 
App.    DlY.    11-196;   84-168;   86- 

542;  80-805. 
N.  T.  Supp.  56-602. 
How.  67-201. 
1806.  • 

Hon.  14-118. 
How.  68-405. 
1807. 
N.  Y.  184-580. 
N.  Y.  Supp.  88-88. 
1808. 
N.  Y.  72-618;  109-646. 
Hun,  63-47. 

App.  DiT.   117-859;  186-482. 
Misc.  26-52. 
N.    Y.    Supp.    56-884;    108-177; 

121-159. 
St.  Bep*r.  15-199. 

i8oe. 

N.    Y.   71-466,   688;    76-585;   76- 

164,  169;  101-292;  102-812. 
Hun,     19-220;    87-370;     89-872; 

92-826. 
App.    Div.    80-226;    39-425;    49- 

631:  160-40;   176-110. 
Misc.   12-85;  26-50. 
N.    Y.  Supp.   88-89;  86-412:  86- 

904 ;  58-481 :  66-834 ;  68-800 ; 

144-068:     146-1068;     167-903; 

162-349. 
St.   Rep'r.  14-8. 
1810. 
N.   Y.  92-581;  189-18;  209-59- 

S16-710. 
Hun,  49-168;  69-302. 
App.    Dlr.    6-211:    21-268;    48- 

e2Q;     78-578;     124-378;     136- 

125;   157-444. 
Misc.    29-275:    46-653;    68-42; 

57-182;  69-811. 
N.   Y.  Supp.  79-566:  88-356;  102- 

823;    107-940;   106-811;   186- 

686. 
Civ.  Proc.  14-416. 
1811. 

Hun.  81-881. 
App.  Div.  88-659. 
Misc.  44-227;  66-460. 
N.  Y.  Supp.  88-1036:  107-884. 
1818. 
N.   Y.  86-662;  87-409;  96-676. 
Hun.  76-186u 
Misc.  47-492. 
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N.  Y.  Supp.  66-284:  94-187. 

St.   Rep'r.   19-14;  67-288. 
Sulid.  1. 

Dem.  4-87;  6-28a 
8nbd.  8. 

N.  Y.  117-116. 

App.   Div.   64-67. 
1818. 

N.  Y-  104-894. 

App.  Div.  148-924. 

Misc.  69-539. 

N.  Y.  Supp.  118-408. 
1814. 

Hun,  76-187. 

App.  EHv.  80-876;  148-789. 

MiBC.  88-596;  69-584. 

N.  Y.  Supp.  78-77;  187-446. 
1816. 

N.  Y.  160-882. 

N.  Y.  Supp.  64-616. 

Civ.  Proc.  8-414. 
1816. 

N.  Y.  77-388;  81-122,  128;  104- 
394;  121-166;  186-423;  137- 
410;  141-171:  160-545:  164- 
399;  198-196;  208-181;  880- 
3^ 

Hun.  88-681:  41-455;  60-317: 
74-528;  76-516;  84-397;  87- 
154. 

App.  Div.  4-365;  22-541;  24- 
465.  520;  88-388;  89-566;  86- 
152;  89-551;  90-79;  91-57: 
100-465;  108-495:  113-190; 
116-499,  1187;  122-668;  186- 
663;  148-807;  t57-77. 

Misc.    81-181;    45-596;   89-290. 

N.  Y.  Supp.  80-700;  82-356;  83- 
1024;  48-15:  49-41;  66-997: 
63-974;  79-1063:  80-552:  86- 
889;  86-396:  91-8,  661;  93- 
140;  101-455;  1O7-608;  111- 
281;  113-841;  114-784;  188- 
884:    188-491;   141-730. 

Abb.   N.   C.  81-140. 

N.  Y.  Ann.  Cat.  1-27;  8-166;  6- 
270. 
1317. 

N.  Y.  67-637;  69-462;  74-216; 
76-479:  76-385;  109-147;  121- 
156;  186-428;  137-410;  138- 
670;  141-171:  162-505;  164- 
715;  167-449;  168-43;  176- 
308;  197-79;  209-167 ;  211- 
406;  218-344;  213-84,  411. 
499;  214-48,  602;  216-40, 
501;  217-14.  614;  219-:{91 ; 
220-24;  222-487. 

Hun,  16-104;  17-538;  60-344; 
69-436;    76-516;   83-429. 

App.  Div.  3-56:  4-449;  16-469. 
475:  20-28;  23-223:  24-451: 
30-290;  37-491;  39-647:  63- 
420,  648:  68-409;  81-446;  101- 
149;  107-869;  110-204;  112- 
874;  114-804;  131-569;  162- 
606,     808,    880;     163-22,     56. 
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78.  185,  487,  4W,  714 ;  154- 
876;  165-75.  170.  368,  382, 
654,  905.  925;  1S6-200.  369; 
157-98.  108.  647.  818;  168- 
02.  010,  628.  872 ;  169-52.  160, 
208,  443.  563;  101-94,  650, 
724,  730,  943;  1<I2-131,  356; 
163-90,  234,  274.  468.  781  ; 
164-242;  166-340,  898,  932; 
169-r>97;  170-233,  680;  171-97, 
928;  172-79;  17»-183 :  176- 
476;  178-944;  180-273,  352; 
INl— 96 

Misc.  I4I3O8;  26-477;  61-148; 
Nl-142  :  90-358  :  9S-152 ;  lOO- 
114,  366  ;•  102-678. 

N.  T.  Sopp.  44-985;  48-854: 
56-88;  66-1003;  73-995:  »1- 
611 ;  116-172  ;  187-rl057  ; 
138-13.  67.  221,  265.  824.  875; 
13&-587,  1051;  140-72.  139. 
650.  858.  1094;  141-588,  647; 
142-290:  143-310,  881  ;  144- 
19^  613;  146-237;  146*259; 
147-324;  148-769,  795;  14ft- 
978;  161-157,  191,  662;  166- 
438:  166-340.  604;  167-22; 
168-211.  278:  162-482;  165- 
386;  167-871;  169-587. 

N.  Y.  Ann.  Cas.  2-215;  4-828. 
1318. 

N.  Y.  46-589;  47-244;  112-406; 
180-266. 

App.  DlT.  181-660. 
1319. 

Misc.   96-546. 
1820 

N.    Y.    Supp.    148-489. 

App.    Div.    168-164. 
1821. 

Misc.  61-840. 

N.   Y.    Supp.    118-289;   116-172. 


N.    Y.    77-423:    80-66;    98-480; 

106-616;      182-867:      146-846; 

151-552;  166-138:  177-401. 
App.     DiT.     1-130:     16-294:    28- 

S09;    83-557:    62-624:    81-168; 

96-623:     101-196;     116-721; 

122-28;    167-445;    162-723. 
Misc.  7-16;  11-271;  20-336;  60- 

160. 
N.  Y.  Sopp.  82-261:  46-892:  68- 

1012:    60-312:    91-912;    106- 

090;  118-70;  144-381. 
Ctv.    Ppoc.    19-587. 
Abb.  K.  G.  29-369.  479. 
1323a. 

App.  DIv.  147-110. 

N.  Y.  Supp.  131-845. 
1824. 

N.  Y.  49-78:  63-349:  68-636: 
60-634:  69-209:  70-101,  141; 
72-496:  73-1.  187,  437:  74-28. 
146,  177.  382,  608:  76-875:  76- 
826,  517,  540;  77-610. 


Ap^  DiT.  80>154. 


Supp.  80-552. 
1825. 
N.    Y.    57-868;    60-112;   76-250; 

101-18;      110-639;      160-212; 

168-79. 
App.  DiT.  186-481. 
Civ.  Proc.  14-307;  15-49. 
N.  Y.  Ann.  Cas.  7-126,  13a 
1826. 
N.     Y.     60-374;     74-82:    82-610: 

86-241;  92-632;  107-645;  US- 
SOS. 
Hun,  76-389:  89-370. 
App.    Div.    22-131:    56-110:  73- 

468:  86-604;  96-369:  130-4.q: 

138-416:   167-444;   168-580. 
Misc.    ^6-527;     18-527:    2S-rA: 

26-50;    29-274;    43-423;  S3- 

42:  67-182:  68-177. 
N.  Y.  Supp.  56-334:  47-770:  77- 

207:    89-488:    102-923;   1«7- 

940;  148-806. 
St.   Rep'r.  .15-199. 
Abb.    N.   C.   29-179. 
Daily  Reg,  88-1429L 
1327. 

N.    Y.    60-874;   68-84;    124-180; 

128-,%3. 
Hun,     29-608;     81-638;    76-389: 

89-870 
App.    Div.    15-837;    18-564:  «- 

100;   30-290;    79-430.  432;  96- 

869;   110-446;   120-210;  14S- 

496;  167-444.  _ 

Misc.    22-386.    439;   25-127;  »- 

274;  58-42;  57-182. 
N.  Y.  Siipp.  60-454:  64-S28:  6*- 

384 ;  106<.>188 ;  1S7-716: 1'tt- 

850. 
OiT.  Proc.  19-206b 
How.  66-283. 
T.  &  C.  l-^288. 


N.  Y.  107-645. 
Hun.  89-435. 


App.  DlTT.  65-466;  110-448;  l^H- 

496;   157-444. 


»; 


MUc.  k3-42 ;  57-182 ;  73-270.  ^ 
N.    Y.    Supp.    72-827;    130-86. 

142-860. 
St.   Rep*r.   12-576. 
1829. 
N.   Y.  102-224. 
Hun.  39-485. 
App.      Div.     65-466:     «^A** 

120-211;  142-496;  167-444. 
Misc.  22-439  ;  67-182.  ^ 

N.    Y.    Sopp.    72-827;   106-188; 

180-865: 
CiT.  Proc.  6-226w 
Daly.  10-865. 
1880. 

Misc.  5.3-42:  57-182.  ^ 

App.    DlT.    142-496;    16S«<686. 
nv.  Proc.   15-42. 
N.  Y.  Sopp.  148-006. 
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N.    T.    il9-i82;    194-189;    139- 

S4l0. 
Hun,*  81-380. 

App.    Div.    6-«87:    18-ei3;    SS- 
litt:    X8-482;    31^12;    3S-237; 
);  99-480:  142-406. 
2fitt^665;    »«50;    B3-42; 


47*880;  61- 

S4-7e4;   lar- 


v.  Y.  aapp. 

lOM;    «-722; 

48;  1«1-«9d. 
GiT.  Proc.   19-103. 
Abb.  N.  C.  57-888. 


Abb.  N.  C.  10-407. 
How.  68-84. 


N.    T.    76-eU;    84-466; 

128-303. 
Hon,   38-109;  76-380. 
Misc.  78-273. 
N.  Y.  Supp.  5S-884. 
How.  68-84. 


120-425: 
147-317: 


121- 
188- 


N.  Y.  90-476 ;  98-468 ;  199<i340. 

Hun,  84-485;  60-606. 

App.  DU.  22-100;  61-470;  101- 

^:    117-359;    122-859:    186- 

438;    161-602;    162-119,    126. 
MUc.    96-445;    60-569;    06-165, 

818  ;  78-278 ;  98-461 :  96-701 ; 

101-1. 
N.  Y.  Sopp.  47-770:  64-740;  71- 

948;    108-177;    106-587; 

496;    119-131; 

689;    135-64S; 

447;  106-448. 
1886. 
N.   Y.   86-162:  94-248:   109-267; 

121-156;     150-544;     170-S57; 

194-319;    200-204;    208-131 ; 

216-153;  222-13. 
Hud,   76-516. 
App.  DtT.  21-267;  68-452:  187- 

482;  169-202. 
Misc.   16-527. 
N.   Y.   Supp.   122-724. 
1837 

N.  Y.  84-466;  87-623;  97-1;  98- 

661:    1O2-150;    108-156:    109- 

4.54:  111-624:  121-57.  156,  277; 

128-120:       183-178:      148-530: 

160-223:     162-433;     169-169; 

188-346;     184-29;    211-228), 

821;  216-668. 
Hon.  76-516. 
App.  DIv.  18-127. 
Misc.  12-63. 
ClT.  Proc.  lS-aS4. 
H.  Y.  Ann.  Gas.  7-281. 


N.  Y.  76-614:  79-409;  81-862; 
86-21:  101-228:  108-156:  109- 
454;    126-651;    127-639:    183- 
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254;  184-512;  146-243; 
270;  147-209;  148-409;  160- 
223;  164-229.  278;  166-386; 
167-449;  168-9,  463;  160-476, 
483;  162-444.  503;  168-505; 
164-248,  352,  868:  166-305; 
A66-169.  899;  167-402;  169- 
199,  382.  440:  170-82;  173- 
428;  174-300;  177-865;  181- 
285;  188-40,  373;  164-801; 
186-261,  289;  187-104;  196- 
850 ;  269-249;  218-499 ;  216- 
272,  354;  218-650;  220-21,  81. 
803,  322;  222-18.  159,  331, 
443. 

App.      Dly.     84-270;      186-606; 

168-80;   156-653. 
K.  Y.  Ann.  Cas.  7-415;  8-249;  9- 

168. 
1389. 
N.  Y.   118-281;  181-697;   196- 

244. 
Hun.  66-57a 

184a 

N.    Y.    79-678;    149-188;    188- 

230. 
Hnn.  17-142;  19-17;  24-820;  26- 

808;  64-5;  81-163;  86-505;  92- 

51. 

Am.  DIt.  9-8n:  16-472:  66-109; 
ii-640 :     101-818 ;      109-637  ; 

162-93t. 
Misc.     16-40;     23-642;     48-27; 

74-474. 
N.    Y.    Sapp.    82-166:    87-1078; 

61-946;  06-359;  167-299. 
Abb.  M.  C.  29-479. 
1341. 
Bun*  ST-616. 
App.    DIv.    162-119.    126. 
Misc.  16-40:  66-352;  68-180; 

314;   74-474. 
N.    Y.     Supp.    30-853 

147-317;    167-^99. 
ClT.  Proc.  19-232. 
Abb.  N.  C.  29-479. 
l.'»42. 
N.   Y.  79-578;   162-388. 
Hnn.  19-17.. 74:  21-268;  77-398; 

83-258:  86-505. 
App.     DiT.     81-558;     101-318 ; 

109-637;  176-893;  180-921. 
Misc.    12-406;   31-468;   68-257; 

74-474. 
N.  Y.  Supp.  52-130;  64-448;  91- 

945;  96-350. 
Civ.  Proc.  19-1. 
1848. 

App.  Div.  124-379. 

JOse.  6-51;  43-27;  68-180. 

K.  Y.  Supp.  168-811. 

1844. 

App.  Dfy.  42-137:  66-185:  67- 
-.53:  68-26:  10S-2R4:  124- 
379;  181-569;  140-254;  166- 
891. 


67-182 ; 
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Misc.  16-963:  28-642:  42-185: 
45-674;  46-422;  47-620;  68- 
310  ;  T4-474  ;  100-112. 

N.  T.  Supp.  48-668;  62-166;  68- 
804;  73-907,  1110:  85-367;  81- 
36;  82-311:  10«-811:  116- 
172;  125-635;  167-299;  166- 
836;  168-770. 
1846* 

App.  Dlv.  55-109:  146-254;  171- 
255.  928;  186-273. 

Misc.  41-87:  46-420:  47-520;  87- 

N.     Y.    Supp.    57-393;    157-173; 

161-417. 
1846. 
N.   Y.  48-1;  52-4n;  54-25;  78- 

605;    84-55;    152-147;    213- 

499;    216-499;    218-788;    218- 

322:   220-308. 
Hun,  16-141:  28-250:  87-275;  42^ 

164;  61-224;  76-514. 
App.   Dlv.  24-28;  86-870;   122- 

668;  180-469;  135-585;  148- 

924. 
MiRC.     10-180;     14-309:    42-185: 

48-611;  45-575;  46-412;  47- 

520:  lOO-10<r,«112. 
N.  Y.  Supp.  85-710:  85-867:  88- 

282;   88-289:  81-36:  82-418: 

107-.M>8:   128-881:  161-1007; 

165-280.  336. 
St.    Rep*r.    86-554;    88-666;    42- 

8;  48-508. 
Civ.  Proc.  16-121. 
Svbd.  1« 

N.  Y.  50-480;  75-26;  80-06;  86- 

567;  118-55:  126-648. 
Han.    8-889;    16-418;    19-9;    41- 

11;  47-152. 
Misc.   11-898. 
St.  Rep'r.  4-180. 
Snbd.  2. 

y.   Y.  64-236;   78-682;  112-418; 

178-536. 
App.    Dlv.   1-409. 
St.  Rep'r.  81-817. 
Civ.   Proc.  7-188:  12-834. 
Week.  Dig.  20-508. 
Snbd.  6* 

App.    Dlv.    185-587. 
1847. 
N.    Y.    68-680:    76-514;    78-606; 

112-418;  123-120. 
Hun,  86-687;  81-25.  289;  46-74; 

55-18.5:     56-215:     66-558:     74- 

523;  78-541. 
App.     Dlv.     8-370:    86-364:    68- 

273:    66-527:    85-194:    118-7: 

126-85  :     181^69  ;     135-585  ; 

148-638. 
Misc.     42-1.S5:     45-575;     46-412; 

87-425:    106-112. 

N.  Y.  supp.  41-468:  73-369:  85- 
867;  88-502:  81-36;  82-413; 
103-336:  116-172. 


St.    ReD*r.    17-511:   80-664;  87- 

808;  60-2S8. 
Ov.   Proc.  4-210;  6-148;  16*121: 

16-196;  18-96. 
Abb.  N.  C.  81-14a 
N.  T.  Ann.  Cat.  2-274. 
Week.  Dig.  17-889;  21-842. 
Sabd.  1. 

N.   Y.  47-469;  82-672. 
App.   Dlv.  66-530:  82-59& 
Svbd.  2. 
N.    Y.    60-640;    114-500;   &«r- 

681. 
Hun,  18-119:  28-16;  86-487:  8»- 

lU. 
App^iy.    14-168;   24-465,  131: 

N.  Y.  Supp.  84-612. 
Civ.  Proc.  7-192. 
Week.  Dig.  2O^^S06. 
N.  Y.  Ann.  Cat.  6-268. 
Snbd.  3. 
Hnn,  6-201. 

App.   Div.  6-425:  126-86. 
Cfv.  Proc.  7-192. 
Week.  Dig.  2O-60B. 
Snbd.  4. 
N.  Y.  51-668;  68-822:  56-72:  86- 
216;    70-101;    74-452;    78-175; 
85-646;   87-855. 
Hun,  15-488:  34-548;  41-584:  4S- 
606;  88-828. 

.  Div.  6-425:  22-541:  66-249: 
16-530;  126-85. 
MlBC.  16-151;  61-698. 
N.  Y.  Supp.  114-146. 
Abb.  N.  C.  18-41& 
Snbd.  5. 

K.  Y.  68-608.  ^ 

App.  Dlv.  126-85;  180-469;  1»- 

N.  Y.'Supp.  114-986. 
Snbd.  6 

N.    Y.    27-638;    28-684;   40-811; 

50-489. 
1848. 
N    Y    87—409 
Hnn.'20-667:' 66-668;  76-74;  79- 

64i  ^ 

App.  Div.  57-101;  66-530:  U»- 

268;  177-673. 
Misc.  45-575:  46-412:  100-m. 
N.  Y.  Supp.  ^8-370:  81-36:  »*- 

413;    113-861;    157-299;   1«*- 

336. 
1848. 

N.  "y.    76-214;   83-650:  121-1» 
Hun.  24-820:  81-531:  78-443:  76- 

514:  80-888;  84-161:  85-106. 
App.  Dlv.  .35-628;  84-116:  118- 

8 :  122-.'{68. 
Misc.  45-575:  46-412;  100-112. 
N.   Y.   Supp.  54-820,  916:  81-38. 

82-418:  106-996. 
N.  Y.  Ann.  Cias.  1-27. 
1856. 

N.    Y.    121-67;    160-644:    186- 


^% 
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NOTES. 


19S:  900.2M:  906-181. 

Misc.  45-575  ;  100-112. 

N.  T.  Supp.  48-123;  91-36;  111- 

281 ;  155-884. 
St.  Rep'r.  12-642;  lS-248. 
N.  T.  Super.  46-148. 
Law  Bull.  1-29. 
1861. 
N.    Y.    71-430;    76-260;    76-825; 

198-120;   160-535. 
Hnn,  16-586;  24-320;  89-670:  60- 

474;    80-257;    91-172. 
App.  DIv.  26-69;  29-482;  81-813; 

86-841;    39-689;    64-867;    69- 

482 ;     88-62 ;     97-232 ;     109- 

S?5'  *i5rl»l:  119-196;  121- 
263;  122-359:  182-67:  148- 
688:  169-206;  160-281. 
Misc.  6-577:  11-125:  17-788;  20- 
612;  88-661;  47-478;  661314; 
69-229;  100^112.         *  ""^^i.^* 

^\Z:  SoPp.  61-1068;  66-268;  62- 
1^;    jW-666:    69-349;    78-224; 
?2l^t?  ■•      1O4-460 ;     106-687 
188-214;  146-400. 

CiT.  Prpc.  14-861;  16-22,  42.  821: 
19-203.  — .  *•.  €»*x, 

I>em.  6-287. 
1862. 

N.  Y.  146-251;  166-586. 
Hun,  40-557;  76-866. 

^^'^  ^^^'    29-100;    81-318;    97- 

232;   168-685;    161-502. 
Misc.  10O-112. 

^'S^hiB^^^'    *'^""^'    64-1044: 

CiT.  Proc.  16-43;  19-208. 
1868. 
N.  T.  86-868. 
Hun,  40-546;  61-4;  78-87a 

-^%-.^J-- J*-*"^'  188-148;  140- 
264:   144-593;  168-925. 

^lf!J?i  ''-848;  8-866;  81-107:  82- 
535  ;  41-«7  ;  46-422  ;  60-415  ; 
100-112,  118. 

N.^Y.  Supp.  64-1066;  67-829;  86- 
699;  92-311;  96-628;  US- 
MI;  128-804;  129-1087;  167- 

Abb.  *N.  C.  81-169. 
1864* 
N.  Y.  88-866. 
App.  Dlv.  26-69 ;  119-886. 
MlBC.  100-112. 


N.  Y.  906-168. 

App.  Dlv.  7-486;  106-62fi ;  119- 
^4;  186-480;  146-254;  164- 

Mlsc.  11-882  :  41-87  :  100-112. 
N.  T.  Supp.  188-914. 
1866. 

^•«I;  •^S?L?*-l:  77-601:  146- 
251;   268-245- 
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Hun,  84-584:  41-9;  68-287;  68- 
496;  69-276;  74-191;  76-74. 

App.  Dlv.  8-108;  4-544;  6-28;  9- 
W;  14-57;  16-294;  22-178,  287. 
298;  26-^6;  82-8;  66-249;  69- 
187  ;  78-496  ;  106-842  ;  109- 
52?»  A"-201;  113-882;  131- 
Tg;  160-677;  171-212. 

N.^Yj  Supp.  41-202:  47-883;  62- 
618;  69-57;  79-6oi ;  94.1463; 
97-503;  116-358:  146-^4: 
167-170. 

St.  Rep'r.  66-555. 

Civ.  Proc.  16-119. 
1867. 

N.  Y.  107-272;  188-280. 
Hun    68-496;  66-305;  92-876. 
^fifi-    5*^-    '*-643:    14-57:    80-28 

53 :  66-494;  89-284  ;  102-101; 

106-342;  169-685;  i21-577. 

«5-  ®i?£PA«?^547;  41-202:  61- 

S7%^5*"S?7'    68-301;    86-943; 

92-478;  94-463  ;  96-859  ;  106^ 

276. 

Civ.  Proc  16-119. 
1868. 

N.  Y.  88-609;  29-40a 

^^I>iv.  ''-486.  588;  14-57;  86- 

JJ.   y!  Sopp.  68-627:  88-308. 
Week.   Dig.   90-128.  249^ 
1869. 

Hun.  68-496. 

I860?'  ^*^"  ***''•  *^*^*  ®*''^- 

Api.  Dlv.  14-67. 

Week.  Dig.  28-212. 
1861. 

N.  Y.  128-98:  162-456;  164-858; 
^  166-305;  174-25;  220-322. 
^2.R-    ^*^-     l-^-S":   26-69:    111- 

291;  181-778;  168-888; 
N.  1.  Supp.  97-503;  116-858. 
1862. 

N.  Y.  64-97. 

Misc.  41-555. 

T.  &  C.  8-606. 
1368. 

Hun,    78-584. 

N.   Y.   Supp.  99-61& 
1864. 

How.  66-896. 

N.  Y.  Supp.  104-500. 

Week.   Dig.  18-286. 

Law  Bull.  1-20. 
1366. 

N.   Y.  86-49;  110-866. 

Hun.  88-149. 

App.  Dlv.  48-103;  102-432;  136- 

842;  137-194;   143-148. 
Misc.  69-488.     . 

N    Y.  Supp.  121-818:  126-180. 
Civ.  Proc.  16-227. 
1366. 

^•--vl-    21-481:    40-401:    88-611; 
197-303  ;    213-313. 


NOTES. 


N.  T.  Supp.  44-55;  15©-1087. 
Abb.  N.  C.  «©-19B. 
1867. 

N.  T.  iio-»6e. 

1868. 

N.  T.  88-817.  ^^  ^^^ 

Misc.  88-451;  61-388. 

N.   T.   Snpp.   18O-10S7. 
1868. 

N.   T.  105-12;  110-866. 

Hun,  T8-1S9.  ^,   ^„„ 

MlBC.   27-559;    69-24;   61-S88. 

App.  DIv.  121-439. 

N;     Y.     Supp.     106-273 ;     111- 
1081;   15O-1037. 

CIT.  Proc.  18-227. 
1870. 

N.  T.  88-4;  180-487. 

Hun.  88-14;  78-189.  149.      ^^^ 

App.   Dlr.   46-363;   87-86;   114- 

Misc'  86-759. 

fit.  Rep'r.  84-827. 

Abb.  N.  C.  80-189. 

Daly,  10-492. 
Bvbd.  9. 

HOA,  88-19. 

N.   Y.   Snpp.  18-804. 

ClT.    Proc.   4-397;  7-404. 

Week.   Dlir.  80-874. 
1871. 

N.  Y.  81-856. 

App.  DlT.  81-808. 

Wflic.  16-518 ;  69-811. 

N.  Y.  Supp.  52-627. 
1378. 

Hun.   80-233:   88-149;  46-188. 
App.  DlT.  174-290. 

Misc.   41-555.^^  ,^^ 

N.  Y.   Supp.  86-116. 

1373. 

Hun,  66-39. 


App.    DlT.   96-198. 

N.  Y.  Supp.  88-608. 
1376. 

N.  Y.  66-247. 

Hun.  38-142.  _ 

App.   Div.  69-358;  71-697;  188- 
453. 

Mlsc   66-451;  69-448. 

?f    Y.   SuiJp.  111-19;  112-900. 
1376. 

App. '  DlT.    128-453  ;    l«l-522. 
l^ac.    66-450;    69-25,    448;    61- 

388 
N.    Y.*   Supp.    107-274;   111-19; 

112-900. 
Abb.  N.  C.  16-481. 
1377. 
N.    Y.   121-630. 
Hun.  88-142;  56-42.         _     ^ 

App.  Dlv.  17-184;  ^^^'^^S' 
358:  70-416:  126-418:  128- 
468:  144-747:  156-251. 

Misc.  b5-a27;  6l>-23,  rJ4.  44a 


X.  Y.  Supp.  62-985;  61.««7;  74- 
667;     76-236:     94-764;    U©- 
589;      111-1081;      112-700; 
136-177. 

St.  Rep'r.  44-107. 

ClT.  Proc  19-1. 

Abb.  N.  C.  80-14. 

N.  Y.  Ann.  Ca«.  6-75. 
8Bbd.  1. 

Hun,    11-380;    84-161;   87-41; 
80-118. 

App.  DlT.  81-294. 

Misc.  28-616. 
8abd.  a. 

N.  Y.  S6-38S. 

Hun,  66-464. 

Misc.  7-218. 

N.  Y.  Supp.  6-615. 

Abb.  N.  C.  20-14;  86-63. 
1878. 

N.  Y.  121-626. 

Hun,   70-481.  ,^^  ,^_ 

App.     DlT.     79-416;     144-747; 

166-48. 
Mlsc  69-237. 
N.  Y.  Supp.  110-639. 
Abb.  N.  a  aO-14. 
1879. 
K.  Y.  180-818;  146-848. 
Hun,  24-288;  81-235. 
App.  DlT.  8S-llfiL 
Mlsc  8-420;  69-26. 
if.   Y.  Supp. '64-1044. 
1380. 
N.  Y.  180-818. 
Hun.  88-462;  41-196;  79-226:  W- 

235 
App.    DlT.    14-817;  »?»:  "" 

ll6;  101-359;  116-862. 
Mlec  6-898;  7-566;  81-541;  «• 
638;  69-26.  ^^  ,^ 

N.     Y.     Supp.    80-700;  W-IOM 

101-42. 
St.  Rep'r.  86-585;  61-230. 
CiT.  Proc.  19-363. 
N.  Y.  Ann.  Css.  4-182. 
1381. 
N.  Y.  130-S17. 
Hun,  29-12;  88-186. 


App.   DlT.  62-115. 

Misc.  69-26. 

St.  Rep'r.  44-107. 

Redf.   4-874. 
Svbd.  1. 

N.  Y.  181-80. 

Hun.  30-671;  41-1S& 

St.  Rep'r.  86-688. 
Snbd.9. 

Hun.  28-468. 

ClT,  Proc. 

N.  Y.  86-817. 


Misc.  87-206. 
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^ 


N.  Y.  18-189;  45-868. 
T.  &  C.  8-210. 
13S7. 

Cow.  3-89. 

App.  Diy.  138-834. 
ISfNI. 

flan,  4^-50. 

App.      DIv.     24-607;     106-323; 

108-320;  181-397;  188-834. 
MlRC     15-530:    84-195;   42-394; 

S4-42;  00-537. 
N.    Y.    Supp.    14-140;    104-492; 

116-829;  121-1122. 
St.    Rep'r.   86-304;  80-196. 
Civ.  Proc.  20-402. 
How.    14-430. 
Dem.  6-141. 
Svbd.  4. 

Hun.  86«17;  61-6. 
St.   Rep'r.  18-468. 
Snbd.  6. 

Hun.  76-412. 
MIflc.  8-121. 
1391. 

N.    Y.    180«818;    186-169;    201- 

361,    419. 
Hun,  20-119;  30-12;  40-48.  817; 

T6-412. 
App.    DiT.    ,24-607:    41-453:    69- 

4318:     97-338;     98-66;     99-668; 

lOl-lO;    108-421,    540;    108- 

22;     108-319;     113-427;     llO- 

722;     13O-60,     546;      131-640; 

132-176;       138-84;       184-5(5.3: 

186-12;       138-834:       140-361. 

480.    619:    144-228;    167-684, 

685;    168-695;    169-428.    739. 

750;     101-919;     106-78,     80; 

107-260;      108-102:      174-22.'); 

176-854  ;      177-53  ;      178-98  ; 

179-533. 
Misc.     16-531:     31-495:     89-408; 

42-894  ;  48-603  ;  44-408  ;  40- 

278;     64-42;     55-311;     00-566: 

64-146,      614;      00-537;      07- 

164;   7b-86;   71-27.   630:   72- 

482;    78-119;    78-92;    86-51, 

55,      148;      88-143;      1OI-103, 

357;   102-470. 
N.  Y.  Supp.  68-880:  74-9S4:  89- 

1019  :  91-737  ;  92-56  :  93-149  ; 

95-474.  760:  99-269:  104-492; 

1 12-467 ;      1 16-88.1 ;      1 10-61 ; 

119-618,    761;    121-701.    1122; 


126-320.    508; 
642:    181-344: 


127-184;  128- 
1.^2-nil:  1.15- 
872  :  142-781  ; 
144-961 :  146- 


208;   188-871, 

148-780.  1026  ,  ^^^^^:u ,  *™- 
1072  :  160-673.  981  ;  161-775  ; 
l«2-6.'55 :  1 66-7.S9 :  159-81.^ : 
102-491;  1O.1-700:  104-86, 
7r»6.  877:  100-117.  811;  107- 
685,  860,  887:  109-37. 

St.  Rep'r.  6-251. 

How.  67-199. 


T.  &  C.  8-696. 

N.  Y.  Ann.  Cas.  10-896. 
1392. 

App.   Dly.   188-884. 

Misc.  16-662. 

N.  Y.  Supp.  104-492. 
1893. 

N.  Y.   119-500. 

Hun,  32-19;  86-583;  77-28; 
88-464. 

App.  Diy.  18-473;  20-244;  22- 
451;  32-25;  86-208:  41-379;  47- 
115;  106-47;  100-323;  lOT- 
154. 

Misc.  6-185;  10-195,  331:  16-162; 
10-655:  27-304;  31-495.  641: 
86-178;    61-482;    00-627. 

N.  Y.  Supp.  31-810;  63-709:  68- 
658  ;  06-557.  646  ;  71-474  ;  94- 
194,  007;  101-688;  124-166; 
161-42. 

Civ.  Proc.  14-872. 

N.  Y.  Ann.  Cas.  4-124,  n. 

Ccnnolj,  1-183.  ^ 

1394. 

N.  Y.  48-188. 

Hun.  80-583. 
1396. 

App.  Dlv.  100-828. 

Misc.  16-526. 
1890 

App.  DIv.  106-828. 
1897. 

App.   Diy.  26-308;   106-828. 
1898. 

App.  Diy.  106-828. 
Barb.  26-874. 
1899. 

App.  Diy.  106-328. 
1406. 

App.  Diy.  106-825. 
1401. 

Hun.  66-265. 
1404. 

App.  Diy.  107-154. 

Mise.    96-496:    36-174;    42-810; 

66-627. 
N.  Y.   Supp.  28-258  ;  46-687  ;  94-. 
1018. 
1404a. 

App.'  Diy.   188-834. 
1406. 
N.   Y.   64-97;   77-466,   625;    130- 

378;    100-128. 
Hun.   7-405:   17-30.  625;   18-161: 

19-.5.^4:  91-70. 
App.    Div.    7-552:    12-498;    16- 

341;  107-576:  177-414. 
Misc.   16-.531:  60-338. 
N.     Y.     Supn.     30-175:     40-999; 

112-,112:   162-679:   104-243. 
N.  Y.  Ann.  Cqb.  4-348;  6-126;  9- 
461. 
1406. 

N.    Y.    2-451:    49-589;    124-618: 

148-177 
Hnn.   2-603;  79-14& 
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NOTES. 


App.   Dlv.   1-690;   18-4S6;   l'i5- 
214.  

N.    Y.    Supp.    29-T57:   46-899. 

N.  Y.  Ann.  Cas.  a-S50. 
140T. 

N.    Y.   124-613;   148-177. 

Laos.   7-161.  _^ 

N.  Y.  Ann.  Cas.  2-100. 
1408. 

App.  Dlv.  69-60. 

Misc.  «a-67. 

X.   Y.  Supp.  74-686. 

1400. 

Hun,  40-828. 

Barb.  42-418. 

Dom.  5-619. 
1410. 

N.    Y.    166-128. 

App.    Dl7.    189-826. 

N.  Y.  Ann.  Cas.  9-461. 

1411. 

N.    Y.    166-128. 

App.  Dlv.  19-251:  20-667. 

N.  Y.  Supp.  47-810. 

N.  Y.  Ann.  Cas.  4-244;  9-461. 

1412. 

N.   Y.   11-508:  52-185. 


N.  Y.   Super.  54-536. 
How.  67-148.  ^    ^^      „  -A, . 

N.   Y.   Ann.   Cas.   1-221;  2-101; 
4-62,   n. 


App.  piv.  lB7-436j^ 


Ann.  Cas.  4-848. 
1418. 

N.   Y.  49-589.  596;  52-146. 

App.   Dlv.   19-844. 
1414. 

App.   Div.   19-844. 

N.  Y.  Super.  47-276. 
1418. 

aSp.*  DlV*li-169:  150-240,  244. 
tSSi   5W-300:  81-712:  62-307. 
N.    Y.    Supp.   46-4:  52-1078;   65- 

814;   114-774:   134-919. 
N.  Y.  Ann.  Cas.  4-838,  n. 
1419. 

App.'  DlvT  19-159:  150-240,  244. 
]Vllsc.     1H.37;     24-309;    81-712; 

02-308. 
N.   Y.   Supp.   46-4;  52-1078;  65- 

314;  184-919. 
N.  Y.  Ann.  Cas.  4-338.  n. 

1420. 

App.    Dlv.   19-159. 

Misc.  80-064. 

N.   Y.  Supp.  46-4. 

1421,  -v«  ^-« 

N.    Y.    47-242:    91-377:    96-176; 

9.S-19:    129-351:    160-504. 
Hun.   47-628 :    86-121.  ^  ^      ^ 
App;  Dlv.    1»-182 :   21JH9 :    26- 

613;    .S9-607:    44-296. 

M18C.    7-46 :    11-447 :  ^  ie-«70 ; 

18-37;    19-220;    23-600;    58- 
278 
N     Y      Supp.     82-222;     47-7.56: 
60-i25  :  '^51.1122  ;       60-756 ; 
108-192. 


N.   Y.   91-377;   129-351. 
Him.   86-121. 
App.    Dlv.   44-296. 
Misc.   58-278.  ^      ^^^  ^^ 

N.  Y.  Supp.  60-756;    168-192. 
N.  Y.  Ann.  Cas.  2-101. 
1428. 

N.   Y.   129-361. 
App.   Dlv.   21-621;   44-249. 
mGc.   58-278;   77-211.  ^ 

N.    Y.    Supp.    47-754:     108-192; 
137-686. 
1424. 
Hun.  86-121. 
Misc.    16-672;  58-278. 
N.  Y.   Supp.  108-192. 
N.  Y.  Ann.  Cas.  2-98. 
1425. 

Misc.    58-278. 
N.  Y.   Supp.  108-192. 
1426. 
Hun.  86-120. 
N.   Y.   Supp.  33-188. 
N.  Y.  Ann.  Cas.  2-99. 
1427. 
Hun,   47-628. 
N.  Y.  Ann.  Cas.  4-64. 
1428. 

N.  Y.  52-185. 
Hun,  19-318. 
Abb.    (N.   S.)    14-16. 
T.   ft  C.  4-681. 
1429. 

N.  Y.   Super.  89-528. 
Barb.   62-430. 
T.  ft  C    8-210. 
Lans.  7-393. 
1480. 

App.   Dlv.   88-407. 

ffisc.  63-550.  -.^  .w« 

N.    Y.    Supp.   82-198;    186-297; 

154-21. 
Wend.   20-416. 
Hill.  7-150. 
1431. 

N.  Y.   15-575. 
How.   20-418. 
1482. 
N.  Y.  54-699. 
App.    Dlv.    187-648. 

1488. 

Hun,   78-79. 
1484. 
Hun,  79-142. 


App.    Dlv.   14-32. 
Misc.      "     "      "" 


18-405:   82-640. 

N.  Y.   Supp.  67-461.      ^  ^^ 

N.  Y.  Ann.  Cas.  4-96;  8-861. 
Snbd.   2. 

N.   Y.   45-368. 

App.    Dlv.   14-26. 
1485. 

Hun.  66-448. 
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MIfto. 

N.  Y. 

Abb. 

Week. 
1436. 

N.    Y. 

Ilun, 
143T. 

N.   Y. 

Hun, 

App. 

N.    Y. 

Wend 

Week. 

T.   & 
1438. 

Ilun. 
1439. 

Hun, 

Week. 
1440. 

N.     Y. 
387. 

Hun. 

App. 

N.    Y. 
1441. 

N.   Y. 

M?sc. 

N.   Y. 
Svbd. 

Hun, 
1446. 

N.    Y. 
62- 

T.   & 
1447. 

N.   Y. 

Wend 
1448. 

App. 

Misc. 

N.  Y. 

N.   Y. 

Barb. 

Wend 
1449. 

App. 

Barb. 
1480. 

N.   Y. 

Hun, 

App. 
1451. 

N.   Y. 

Hin, 

1464. 

N.   Y. 
146ff. 

N.  Y. 

Hun. 

T.   & 
14S6. 

Cow. 
1457. 

N.  Y. 

Hun, 


97-1^. 

Supp.  16SI-726. 
N.   C.   29-419. 
Dig.  2-879. 

43-368. 
46-482. 

17-276:  73-430. 
18-6,  355;  92-167. 
Dlv.    41-626. 

Supp.  36-375. 
.   6-522. 

Die.  9-277. 
C.  4-681. 

79-142. 

20-564. 
Dig.   10-128. 

.    89-634;    128-190;    149- 

78-114. 

Div.    19-387;   33-290. 
Supp.    135-215. 

102-139. 
Div.   33-290. 
46-286. 

Supp.  92-518. 
2. 

31-525. 

34-235;   56-507;  60-619; 
406;    127-815. 
C.   5-140. 

56-507. 
.  22-116. 

DIr.   176-270. 
08—312 

Supp.  162-780.  929. 
Super.  38-580. 
44-251. 
.    15-248. 

DlT.   19-387. 
66-619. 


2-484;  19-360 
2-542;  82-624. 
Dlv.    19-387. 

34-239. 
2-51. 


84-285. 


120-217. 

34-235;  62-406. 
43-1. 

C.   5-140. 

7-658. 

2-484. 
79-14S. 

4o 


1458. 

N.   Y.   34-239. 
1400. 

N.  Y. 
1461. 

N.  Y.  4-558. 
1462. 

N.   Y.  56-607. 
1468. 

N.   Y. 
1464. 

N.  Y.  88-600. 
Snbd.  8. 

[Iiin.  32-627. 
1465. 
Svbd.  3. 

Hun.   87-202. 
1468. 

N.  Y.  45-368. 
1469. 

N.   Y.  56-507. 
1470. 

N.   Y.  56-507. 
1471. 

Hun.  49-157. 

App.    Dlv.   89-607. 

N.  Y.  Supp.  85-609. 

Civ.  Proc.  14-892. 
1472. 

N.  Y.  2-490. 

Misc.  38-652. 

N.  Y.  Supp.  78-256. 

Barb.  42-418. 
1478. 

App.  Div.  89-607. 

Misc.  35-588;  38-652. 

N.   Y.   Supp.   78-255:  85-609. 

Barb.  42-A8. 
1474. 

N.  Y.  2-490:  45-868. 
1476. 

N.   Y.  56-507. 

App.    Div.   83-407. 
1478. 

N.  Y.  Supp.  82-196.    . 
1479. 

N.  Y.  8-188. 
1481. 

Johns.  Ch.  5-286. 
1488. 

Johns.  Ch.  5-286. 
1487. 
N.    Y.    40-124:    45-849:    51-694: 
53-31;   81-43:   90-379:   94-473; 
159-50 
Hun,  37-.'i07;  51-594:  57-582. 
App.   Dlv.   1-155;  68-14;  82-542: 
KK-194:       ».%-410:       109-756; 
127-40;   159-482. 
Misc.  45-349. 

N.    Y.   Supp.   36-978:  58-58:  34- 
1043;     74-194;     81-606;    88- 
135;  96-191;   101-627. 
St.   Rep'r.   28-412. 
Civ.    Proc.    4-344:    5-13;    8-193; 

14-350;    15-417.    ' 
Abb.   N.  C.  22-79. 
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N.  Y.  Super.  40-2T7.       ^  _    _, 
N.  Y.  Ann.  Cas.  4-818;  6-65.  281. 
Snbd.   1. 
N.  Y.  88-206;  lBO-57. 
Hun,  ao-19;  21-289;  S7-611;  68- 

128 
App.Dlv.  31-292;   101-598. 

Misc.   23-728. 

N.  Y.  Supp.  52-986. 

St.  Hep'r.  lT-974. 

Clr.   Proc.  r-392;  8-199. 

Abb.   N.   C.  22-74. 

N.  Y.  Super.  49-8;  S2-286. 
Bvbd.  2. 

N.  Y.  30-581:  B3-2flO;  TT-96;  80- 
202;  »0-37d. 

Hun.  14-168. 

App.  Dlv.   101-696. 

Misc.  81-661. 

Civ.   Proc.  8-196;   14-868. 

N.  Y.  Super.  52-567. 
1488. 

App.  Dlr.  68-14. 

NY.    Supp.    74-194;    84-1009; 

loe-676;   165-584. 
Barb.   42-435. 
T.  &  C.   (Add.)  1-10. 
1480. 

N.   Y.  142-182:  216-808. 

Hun,  36-283;  88-149;  45-188;  81- 

240 
App.  Dlv.  81-294;  68-14. 
Iflsc.  40-268;  41-667. 
N.  Y.  Supp.  83-638:  74-194;  81- 

945;   85-115:   161-697. 
N.   Y.   Ann.  Cas.  6-65. 

1491. 

App.  Dlv.  42-815. 
1492. 

Hun,   79-465. 
1494. 

Hun.   20-44. 

App.  Div.  42-815;   168-134. 
Misc.  26-29>. 

N.   Y.   Supp.   55-49;   153-582. 
How.  56-308. 
1495. 

N.  Y.  101-13:  129-188. 
App.    Div.    168-134. 
nT  Y.   Supp.   158-532. 
149«. 

N.  Y.  101-13;  129-188;  169-100; 

178-415:  186-490;  191-325. 
Hun,  46-602. 
App.  Dlv,  1-139:  38-173:  46-592: 

58-186;  79-249;  109-220. 
Misc.  40-471,   548;  43-307;  99- 

108. 
N.  Y.  Supp.  56-706;  62-39;  163- 

615.   966. 
1497. 
N.   Y.    129-188:    178-415;    1»1- 

326. 
Hun.  76-603. 
App.  Dlv.  1-139;  46-592;  68-186; 

79-249. 


Misc.  89-219;  49-471;  48-306^ 

N.  Y.  Supp.  62-39. 
1498. 

Civ.  Proc.  6-336. 
J  499. 

N.    Y.    207-571.   578.  ^ 

App.   Dlv.   67-504 ;   81-211 ;  97- 
16;   189-528. 

Misc.   88-36;  64-415. 

N.  Y.  Supp.  73-1006:  76-881:89- 
720;   »»-624;    184-455. 

Week.  Dig.  10-654. 
Svbd.  2. 

App.  Dlv.  61-662;  67-506. 

Misc.  29-97. 
1500; 

N.  Y.  167-184;  191-824. 

Hun.  79-511:  81-815. 

App.   Dlv.   5-120:   »-26:  88-l€": 
175-160. 

Misc.  58-399;  102-603. 

N.  Y.  Supp.  56-704 ;  109-447. 

1501. 

N.  Y.  120-628:  169-484. 
Hun.  26-601.  ^ 

App.    Dlv.     28-10;    48-355:    »• 
167  ;  125-344  ;  137-835 :  14»- 
465:    141-860;    163-372. 
Misc.  11-579:   71-220;   10»-e04 
N.    Y.     Supp.    32-806;    60-181: 
95-801 ;     109-547 ;     126-781: 
130-638. 
N.  Y.  Super.  64-18. 
1602. 
N.  Y.  68-451;  110-637;  142-lC: 

147-255:  152-178. 
Hun.  18-350:  81-240.  _ 

App.  Dlv.  16^79;  166-478;  1«- 

417. 
Misc.  12-385;  58-399. 
N.     Y.     Supp.    33-638;     44-541: 
109-447;    151-1015;    165-17^ 
1503.  _ 

N.     Y.     1O6-50:    110-537;    l»- 

188;  142-182:  162-182. 
App.  Dlv.  82-142. 
N.  Y.  Supp.  109-447. 
1604. 

N.  Y.  65-411:  llH-476;  169-^ 
App.    DiT.   20-227;    27-417;  V^ 

108. 
N.  Y.  Supp.  60-326. 
1505. 

N.  Y.  118-476. 
Hun.  48-871. 
App.  Dlv.  20-228;  98-665;  185- 

173 
Misc. '  47-239 :    67-421. 
1B07. 
N.  Y.  105-185;  110-547. 
Hun.  66-39. 
App.  Dlv.  20-229. 
1508. 

App.  Div.  4-81& 
1509. 

N.  Y.  64-27. 
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uni. 

App.  DlT.  27-417. 
1512. 

Misc.    11-650:  2T-24a 
1618. 

Misc.    11-650:  2T-a4a 
1514. 

Misc.  11-660. 

N.  Y.  Sapp.  82-7DB. 
ISIB. 

N.   Y.   111-266. 

Hun.   7»-511. 

App.   VU.   26-260. 

N.  Y.  Supp.  66-249. 
1616. 

Misc.    12-886. 
1612. 

N.   Y.  216-378. 

Hnn,  82-304. 

App,    Div.     184-846;     140-918; 
166-447;  171-«79:  17»-821. 

N.    Y.    Snpp.    119-175;    181-87; 
167-730;  167-41. 
1620. 

Hun.  82-894. 
1622. 

App.    Dly.    84-878:    187-400. 

nT  Y.   Supp.    121-718. 
1628. 

App.    DlY.    187-400. 
nT  Y.   Snpp.   121-71& 
1624. 

N.  Y.  126-886. 

Hud,  66-572. 

App.  Div.  12-114;  61-173:  126- 

578;    187-468. 
Misc.  16-479 :  27-6 ;  7»-62. 
N.  Y.   Supp.  70-447:  121-884. 
1626. 

N.     Y.    14-88:     72-260;    96-288; 

186-886;      189-638;      148-294; 

186-490 
Han,   41-406;   76-159;   86-507; 

87-870:    96-180. 
App.    DiT.    7-402;    24-845;    81- 

217 :    66-166 ;    98-236 ;    169- 

210:    117-485;    126-578;    128- 

687:  183-45. 

Misc.    16^79:    40-471;    44-27; 

79-64. 
N.  Y.  Snpp.  48-675;  62-536;  64- 
287:    66-922:    87-742;    89-704; 
162-792;  146-600. 
CiT.  Proc.  19-46. 
Abb.   N.  C.  29-800.  818. 
N.  Y.  Add.  Cas.  6-889. 
1626. 

N.   Y.  96-288. 
Hun,  84r560. 

App.     DiT.     167-614;     126-678; 
187-468. 
1627. 

N.   Y.   Supp.   121-989. 
1629. 


N.  Y.  Supp.  94-690. 
Misc.  79-64. 


1681. 

N.  Y.    101-113;    178-416;   191- 

826;    199-412. 
Hun.  61-119;  76-608. 
App.     Div.    46-592:    68-186;    79- 

260;    116-96;    126-664;    162- 

906 
Misc. '46-471:  66-366. 
N.  Y.  Supp.  62^39;  79-937;  166- 

641;   111-231;  119-847  ;  187- 

402;   167-19. 
1682. 

N.  Y.  117-520;  129-17;  187-119; 

148-152;     186-490;     199-412; 

212-488. 
Hun.     22-490:     42-638;     68-324; 

72-188.  291;  74-416. 
App.    Div.     7-276;     18-173,    312; 

21-141:    29-519:    86-207;    89- 

105,  306;  48-872;  68-445:  61-1; 

77-270;      116-898:      121-270; 

126-130;     189-658 ;      164-49; 

168-154. 
Misc.      10-25:      16-150;     26-246: 

27-296  :  41-207  ;  42-256 ;  46-    . 

288;   64-458;  68-655;  64-689; 

69-268;  71-274;   78-130.   450. 
N.  Y.  Supp.  47-450:  66-963;  68- 

488:    68-269:    69-223;    70-163; 

117-276;     124-380;     126-729; 

127-167;    130-879;    142-895; 

168-849;  169-616. 
Civ.   Proc.  16-486. 
Abb.  N.  G.  81-471. 
N.  Y.  Super.  69-27. 
1688. 
Hun.    49-502;    T9-292L 
App.     Div.     8-378;    21-141;    29- 

519;     36-207:     68-446;     128- 

834:    188-368. 
Misc.    26-246;    28-548;    41-207; 

42-256;   96-723. 
N.  Y.  Supp.  47-450:  62-260:  66- 

890;   112-1106;    169-616;   166- 

905 
Civ.  Proc.   16-486. 
Abb.   N.   C.  81-471. 
1684. 
App.  Dtr.  68-446. 
Misc.   42-ia 

N.  Y.   Supp.  69-228;  86-626. 
1636. 
N.  Y.  133-61. 
HuD.  84-183. 
St.   Rep'r.   11-274. 
1687. 
N.    Y.    187-119;    148-149;    149- 

237;   21H-686. 
Hun.     22-490;     28-431;     43-270. 

420;    61-209;    82-235;    88-391; 

89-366. 
App.    Div.    29-517:    39-106;    46- 

257:    116-575;    122-435;    132- 

178;    1.^19-650:    16.3-268. 
MlRC.  89-364  :  6.1-114. 
N.  Y.  Snpp.  31-230;  34-813;  61- 
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134;     02-200;     59-204;     100- 
678;   1S4-880. 
N.  Y.  Ann.  Caa.  2-118.  420. 
1588. 

N.   Y.   178-95;   214-351. 
Hun,  88-306;  43-249;  88-894. 
ADD.    DIv.     2-5G0;    4-284;     6-79; 
18-312:    21-141:    29-1G9;    48- 
373;    52-457:    89-170:    95-36; 
128-58 ;     180-180 ;     144-243  ; 
151-112;    156-328;   533,   667; 
165-25. 
Misc.    80-18;    33-161.    438;    :t4- 
666;   48-289;   47-474;   68-411. 
N.  Y.  Supp.  47-450:  65-197:  70- 
725:     89-392;     95-966:      112- 
441;   119-749;   124-664;  129- 
48:   181-796;   189-676;   141- 
356;   151-65. 
N.  Y.  Super.  59-27. 
N.  Y.  Ann.  Cas.  2-113. 
1539. 

N.    Y.    209-485;    210-460;    218- 

560. 
Hun,  88.366:  43-249:  82-287. 
App.   Dlv.  21-629:  48-.378;  180- 

180:  156-828,  667.  671. 
Misc.  28-306. 

N.    Y.    Supp.    47-803;    68-269; 
142-122. 
1540. 

N.  Y.  173-95;  218-560. 

Hun.   43-249. 

App.    Dlv.    40-98;   89-170;    101- 

360;   156-828. 
MlHC.   16-140;  42-638. 
N.    Y.   Supp.  85-766. 
1541. 

Misc.  8-606. 
1542. 

N.   Y.   126-370:  173-96. 

App.  Dlv.  39-421;  89-170;  189- 

658;   141-526;   154-945. 
N.  Y.  Supp.  85-766;  124-880. 
Misc.  47-21. 
1543. 

N.    Y.    137-119;    171-170;    173- 

96. 
Hun,     60-292;     77-428;     82-238; 

88-392. 
App.    Dlv.    33-443;    39-106;    40- 
257:  61-1:  66-308:  71-204;  78- 
109:      75-26:      Sft-iuy,      171; 
109-248:  153-558. 
Misc.    8-474;    38-652;     43-522; 

03-202. 
N.   Y.   Supp.  .14-813:  01-994:  70- 
163;      75-706;      78-255;     85- 
766;   138-910;   157-19. 
N.   Y.   AuD.   Cas.  2-118. 
1544. 
N.     Y.    120-59U:     1.37-126:    14.S- 
349;  149-237;  17.3-95:  181-119. 
Hun,    52-532:    88-392:    89-367. 
App.     Dlv.     7-274:     51-588:     62- 
260 :     89-171  :     98-268 :     108- 
806;   166-863. 


Misc.  80-821;  81-7;  69-214  ;» 

90  • 
N.  Y.   Supp.  63-457:  €#4-651:  «5- 

207:     7«>-1122;     9<»-516:     11»- 

648;  126-717;   128-842;  158- 

171. 
1545. 

N.  Y.  142-453;  181-119. 

App.    Dlv.  71-204;  98-268. 

N.     Y.     Supp.     75-706;     90-518: 

168-203L 
1546. 
N.    Y.    109-48&;    117-620;     U-- 

458. 
App.  Dlv.  18-173:  40-96:  71-i<w 

101-196;    188-516;    15^-687; 

168-154. 
Misc.  71-286 ;  78-452. 
N.  Y.  Snpp.  45-768:  57-563:  75- 

706;    91-912;    117-573;    130- 

116;  142-122;  158-849. 
1547. 

App.    DiT.    189-65& 
1554. 

App.  Dlv.  18-174. 
1556. 

St.   Bep*r.  28-674. 
1557. 
N.  Y.  73-355;  101-172;  liU^lffi 

107-545;  117-52L 
Hun.     43-252;     46-212;    49-602; 


App.  Dlv.  84-70;  111-617;  12»- 
462. 

Misc.  78-452. 

N.  Y.  Supp.  58-1068;  98-78L 

Civ.  Proc.  15-447. 

N.  Y.  Super.  54-247. 

N.  Y.  Ann.  Cas.  2-128. 
Subd.  1. 

N.   Y.  187-126. 

App.   Dlv.  89-428. 

St.  Rep'r.  56-172. 
Snbd.  2. 

N.  Y.  1O9-406. 

St.   Rep'r.   14-64:  16-657. 
Svbd.  8. 

App.  Dly.  111-617. 
1558. 

App.   Dlv.  78-18. 
1659. 

App.  Dlv.  29-17a 

Misc.  87-882. 

St.  Repr.  8-168. 
1560. 

App.  DlT.  86-888-156-668. 

N.  Y.   Snpp.  55-3VO;   142-122. 
1561. 

N.   Y.  218-560.  ^^    ^-^ 

App.  Dlv.  45-496  ;  78-605  ;  15«- 

668.  <.AA 

Misc.  28-558;  74-88:  8«":?«2. 
N.    Y.     Supp.    «l-600;  J^lgJ: 

138-788;    142-122;   149-568. 

1562. 

N.   Y.' 56-442. 
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App.  DlT.  46-486;  eS-87;  78-005. 

MlBC.   86-062. 

N.     Y.    Sapp.    61-600;    70-924; 
80-126;  140-668. 
1668. 

App.  DlT.  84-70:  40-07. 

Misc.  08-662. 

N.     Y.     Supp.    68-1067;    67-56S; 
61-600;  140-568. 
1664. 

N.  T.  184-875. 

App.    DlT.   40-97;   46-497. 

Mlac   86-662. 

N.  T.  Bupp.  67-668;  61-600. 
1666. 

App.   DlT.  46-97;  46-497. 

Misc.    86-662. 

N.    T.    Sitpp.    67-663;    61-600; 
140-568. 
1666. 

App.  DlT.  40-97. 

Misc.    86-662. 

N.   Y.  Snpp.  67-668;  149-568. 
1668. 

Misc.  88-121;  101-255. 
1669. 

App.  DlT.  8-320:  166-148. 

bAsc.  48-317;   71-286. 

N.  Y.  Supp.  181-1036. 
1670. 

N.    Y.   Supp.    110-749:   186-278, 

App.   DW.   186-706. 

Misc.  78-452. 
167S. 

Ap|X  DlT.  18-223i_a4-828. 

N.   I. 


DlT.  26-146. 


Supp.  46-877. 
1676. 

N.    Y.    101-172;    108-166;    148- 
546. 

Hun.     46-212;     49-502;     62-29; 
70-140:   88-393. 

App.  DlT.  17-322:  26-146:  89- 
«28;  40-98;  46-157:  78-605; 
111-617;  129-452;  133-516. 

N.  Y.  Supp.  80-126;  98-76;  117- 
678. 

ClT.  Proc.  16-436. 

N.  Y.  Ann.  Cas.  7-75,  80. 
1678. 

App.  DlT.  78-606. 

N.  T.  Snpp.  80-126b 
1679. 

N.  Y.  190-389. 

Hun.  48-22:  62-29;  04-590. 

App.   DlT.  46-167. 

N.  Y.  Supp.  60-1089. 
1680. 

N.  Y.  142-546. 

Hnn.    43-22:   68-29;  64-599. 

Misc.  27-447. 
1681. 

Misc.  7-893. 

CIt.  Ptoc.  88-878. 


ff,  Y.  124-600;  178-896. 


Hun,  68-407;  66-176. 

App.  DlT.  10-222;  106-298. 

St.  Rep*r.  36-468;  46-877. 
1688. 

N.  Y.  Supp.  181-315. 

App.  DlT.  146-451. 
1687. 

App.  DiT.  18-173. 
1689. 

Hun,  60-199. 

App.  DlT.  64-608;  71-204;  140- 
434  ;  166-214. 

Misc.  13-529;  27-610. 

N.   Y.   Supp.  66-1000;    111-231. 
1690. 

App.  DiT.  70-185. 
1694. 

N.  Y.  190-339:  212-488. 

App.  DlT.  117-409. 
1696. 

N.   Y.  Super.  69-37. 
1696. 

N.    Y.    178-223;    200-88. 

Hun,  81-634. 

App.  DlT.  00-46:   118-21;  166- 
148 

N.  Y.'  Snpp.  86-692. 

Week.  Dig.  18-389. 
1607. 

N.  Y.  71-474;  178-228. 

Hun,  86-553. 

App.   DlT.  00-46. 

Misc.  61-467. 

N.  Y.  Supp.  88-102:  86-602L 
1689. 

N.  Y.  7-201. 
1600. 

N.  Y.  67-400. 

Hun,  64-849. 

App.    DlT.   66-806,  312:   80-268; 
129-558;   168-358. 

N.   Y.   Supp.  80-241;   118-1062; 
148-659. 

N.  Y.  Ann.  Cm.  8-887. 
1001. 

N.  Y.  Supp.  118-1062. 
1603. 

Aup.  DlT.  66-313. 
1606. 

App.   DlT.   161-616. 

Ehin,   11-61& 
1607. 

N.  Y.  7-201. 

Ap^  DlT.  128-189. 


Snpp.  112-678. 
1609. 

Hun,  41-486. 

App.  DlT.  129-558. 
1618. 

N.    Y.    60-547;    109-48. 

App.    Div.   42-408;   78-18. 

St.    Rep'r.   6-531. 
1614. 

N.   Y.   199-48. 

App.  DiT.  46-66L 
1617. 

N.  Y.  188-425. 
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Hun.  14-572. 

A^DW.  64-609:  166-149;  172- 

N.  Y.'  Supp.  72-326. 
1618. 

App.  Diy.  64-509;  166-149. 
N.   Y.  Supp.  72-326. 
1619. 
N.  Y.  188-472. 
Hun.  42-192. 
App.    DlT.    166-149. 
Misc.  32-288. 
1628. 

Hun.  84-869. 
1624. 
App.  DlT.  18-818;  144-683. 
if.    Y.    Supp.    129-686. 
1626. 
App.  Dlv.  144-688. 
N.    Y.    Supp.    111-525;    129-686. 
1626. 
N.   Y.  184-128;  156-184. 
Hun,  61-442,  497. 
App.    Dlv.    49-168;    54-136;    67- 

186 ;  107-110. 
Misc.  31-521. 

N.   Y.   Supi».  66-414;  68-188. 
Civ.   Proc.  14-88. 
1627. 

N.    Y.   53-280:   198-88. 
Hun.  56-176;  61-497. 
App.     Dlv.     U»7-109;     111-477; 

117-409;    186-416;    144-402; 

150-128. 
Misc.    33-364;    41-317;    50-411; 

62-82;  99-644. 
N.    Y.     Supp.     68-577;    94-1000; 

97-918;      114-918;      119-921; 

129-291. 
St.  Rep'r.  82-822. 
Civ.  Proc.  11-439. 
Snbd.  1. 

N.   Y.   77-512;   78-2:19,   414;  88- 

484;    91-392;    96-252.    135-275; 

158-317. 
App.     Dlv.     107-118:     111-476, 

479;    150-126;   160-920. 
N.   Y.   Supp.   106-181. 
St.   Rep'r.  41-2»3:  47-491. 
Abb.    N.    C.   29-208. 
N.  Y.  Sapp.   184-704. 
1028. 
N.  Y.  126-680;  172-88. 
Hun,    81-390. 
App.    Dlv.    30-148:    49-398;    67- 

483;     75-451;     76-76,     77-822: 

81-74;  107-109;  109-516;  111- 

476;    128-468:    144-250;    150- 

126;  154-226;  156-671;  160- 

531.     91*0:     161-742;     169-576; 

175-940;    178-9.33. 
MIrc.   lS-.'i5:   19-56 :  .^4-a31 :  41- 

310;  •<l2-82:  63-60:  99-644. 
N.    Y.    Supp.    31-110;    67-1062; 

69-807;     78-440:     79-233;     80- 

977;     96-564:     97-913:      112- 

855;   114-918;   116-592;   128- 


992 :  1S4-704 ;  188-1005  ;  145- 

955;   147-200. 
St.  Rep'r.  86-8. 
N.  Y.   Super.  64-400. 
1629. 
App.   Dlv.  67-483;  77-822;   116- 

415  ;  122-276  ;  149-868  :  164- 

726;  172-587,  919;  176-622. 
Misc.  34-331;  79-367;  98-418. 


N.  Y.  Supp.  47-733;  69-807:  79- 
233;  101-832;  106-970;  149- 
610;    167-14:    168-1070;       " 
121,  382. 
St.  Rep*r.  70-470. 
1680. 
N.  Y.  1S8-468;  1T2-83. 
Hun,  69-418,  419. 
App.  DlY.  81-74:  166-671. 
N.   Y.   Supp.   35-676:  67-1062L 
St.   Rep'r.   70-470. 
1681. 
Misc.  22-372. 


N.    Y.    182-434;    166-812;   904- 

518. 
Hun,  87-262;  46-382. 
App.     Dlv.    8-573;    15-815;     17- 

151;    21-580;    76-175;    86-294: 

98-262;  98-297;  117-402;   183- 

539.    541;    134-839;    18B-7S8; 

187-91 ;      160-318 ;      161-492. 

902;   167-102;   174-309. 
MlBC.    14-301;    82-133;    89-212; 

66-639;    69-320. 
N.  Y.  Supp.  48-368:  87-74T;  90- 

582;     118-302:     119-713,      901. 

942;   144-681;   146-628;    168- 

792, 
N.  Y.  Ann.  Cas.  2-212. 
1688. 
N.   Y.   78-256. 
Hun,  70-97. 
App.  Dlv.  102-202. 
Misc.  81-621. 
1684. 

flow.  Pr.  64-129. 
1635. 

How.  Pr.  64-129. 
1686. 
Hun,  15-511;  17-624. 
Misc.  26-458. 
N.  Y.  Supp.  67-662. 
1637. 
N.  Y.  19-448. 
Hun.  10-14. 
App.   Dlv.  41-662. 
Misc.  11-170:  26-463. 
N.  Y.  Supp.  67-592. 
1638. 
N.   Y.   114-36;  132-106;  1341-10: 

142-373;     156-447;     18ft-883; 

200-107;  201-111. 
Hun,  68-563;  78-382. 
App.   Dlv.   1-272:   16-24:  SX-312: 

26-340:    28-373;    6O-350: 

617;  58-261;  67-356.  574: 
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119:    85-470;    00-455;    105- 

414;    110-918;    115-401;    116- 

243;   122-867;   127-771;    128- 

828;    130-218;    132-146:    133- 

205,     598;     138-4;     140-716; 

141-11:    i46.607;     IJJ8-512; 

161-148,  740;  153-579;  165- 

351;  168-433;   161-367;  163- 

16;     166-95;     167-120,     257; 

lTO-547  ;      176-159  ;      177-6  ; 

178-617;  170-960;  181-185. 

Misc.     13-531;     17-416;    23-178; 

27-867;  84-701;  8Sr567:  80-43; 

42-360;    54-151;    56-148;   62- 

388;      64-689;      78-417;      78- 

557;     88-219,     698;     80-114, 

188:    00-429:    03-597:    05-352; 

Oe-48.    84;    08-133.    696;   00- 

108,  d44,  889. 

N.  Y.  Supp.  44-126;  45-649;  47- 

940;  51-138,  1100;  63-1068;  74- 

244;  78-74;  83-465;  86-769; 

96-1002;    100-907;    101-553 ; 

106-880;     107-835;     100-929; 

112-177,    1041:    116-389;    117- 

488;   118-156;  121-167;   125- 

677  ;       120-715  :        130-1082  ; 

181-727;    138-88;    136-1084; 

136-98,     837;     138-23:     140- 

380  ;       142-1094  ;       148-10»6  ; 

161-438,    682,    705;    152-448, 

633:     153-253,    298;     158-553: 

160-14:   168-615. 

St.  Rep'r.  28-196. 

Civ.   Proc.  68-327. 

1030. 

N.     Y.     40-78,     266; 

201-11. 
Hon,  48-106;   78-882. 
Add.    DIv.    26-615:    68-116;    81- 
&7;    128-828;    132-146;    138- 
205,  598:  138-4;  141-9;  144- 
700;  148-812;  151-148;  155- 
351;    168-433;    16TV259;    176- 
159 
Misc."     17-416;      28-178;      62- 
387;  7^-557:  88-337.  608:  03- 
597;  06-49;  08-133;  00-344. 
N.   Y.   Supp.  20-181;  45-649;  74- 
244;    81-431;    06-1002;    105- 
880-   112-1041;  '115-890;   116- 
389;    117-485;    118-156;    138- 
33;   136-1084;    130-1095;  140- 
380;    148-1088;    152-448,    633; 
158-363;   160-14. 
gt.  Rep'r.  20-128;  87-564,  941. 
Snbd.  2. 

N.   Y.   114-268. 
App.   Dlv.   26-840. 
Misc.   27-366. 
N.   Y.   Supp.  58-852. 
8«bd.  8. 

N.   Y.   128-678. 
App.   PIv.   16-24. 
Misc.  54-151;  00-431. 
8t.  Rep'r.  80-48;  85-508. 


182-106; 


1640. 

Hun,  78-382. 

App.  Dlv.  68-116;  188-4;   161- 

148. 
Misc.  17-416;  27-368. 
N.    Y.    Supp.    74-244;   06-1002; 

185-1084. 
1641. 

N.  Y.   201-11. 

Hun,  78-382. 

App.     Dlv.     15-24:    50-353;    58- 

270;    68-116;    116-245;    188- 


4;    161-148. 


06-1002 


Misc.   17-416 ;  06-4?. 
N.    Y.    Supp.    74-244; 
186-1081;    160-14. 
1642. 

N.  Y.  201-11. 
Hun,  78-382. 

App.    Dlv.    28-373:    50-353;    68- 
^^0:    68-116;    116-248;    138- 
4;  151-143;  158-579;  177-7; 
181-185. 
Misc.  17-416;  99-110.    ^^^  ^^^ 
N     Y.    Supp.    74-244;    101-558; 
136-1084;    168-950;   168-755. 
1648. 

Hun,  78-382.  ^     ^„^ 

App.  Div.  63-270;  68-116;  188- 

4 ;   161-148. 
Misc.   17-416.  _^  ^^^ 

N.    Y.    Supp.    74-244;    06-1002; 
185-1084. 
1644. 
Hun,  78-882.  ^     ^^^ 

App.  Dlv.  58-270;  68-116;  188- 

4 ;  161-148. 
Misc.  17-416. 

N.    Y.    Supp.    74-244;    96-1002; 
186-1084. 
1646. 
Hun,  78-882. 

App.    Dlv.    50-358:    68-116;    86- 
^^0;    116-246;   182-146;   188- 
4;   161-148. 
Misc.  17-416;  68-429;  '^»-68. 
N.  Y.  Supp.  63-1068:  74-244;  88- 
4«5;    oW-1002:    118-655:    116- 
889;  185-1084;  142-1094. 
1646. 

%l\  L!;''52-617;  6H-116:  106- 
^8:     116-248;     188-4;     151- 

143;  17O-960. 

Ty.^Iuu^:    74-244;    06-1002: 
'  135-1084. 
1647. 

N.  Y.  218-559. 

Hun,  40-239.  ^«o  ^      iri 

App.   Div.  68-116 ;   188-4 ;   151- 

143. 

N  *^ Y.  ^SUTO     'f^^^  •.    »«-1002  ; 
185-1084. 
1648. 

N.  Y.  218-550. 
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App.  Dlv.  68-113;  188-4;  151- 
143. 

Misc.  17-4ie. 

N.  Y.  Supp.  74-244  ;  06-1002. 
1640. 

Hun,  40-239. 

App.  DiT.  68-116;  188-4;  161- 
143;    166-95. 

Misc.    17-416. 

N.    Y.    Supp.    74-244;    06-1002; 
185-1084. 
1650. 

N.    Y.   136-10.-  166-97. 

App.  Dlv.  60-352:  6«-119:  85- 
470;  185-686;  138-4;  151- 
143:   166-95. 

Misc.  17-416  ;  27-367  ;  54-151. 

N.    Y.    Supp.    74-244;    06-1002; 
120-715;    185-1084;    151-682. 
1651. 

N.  Y.  70-147. 

Hun,  46-6. 

Am).    Dlv.   64-6;   162-928. 

Misc.    11-123;   16-106. 

N.    Y.    Supp.    82-821;    71-636; 
157-25. 
1652. 

N.   Y.   25-2S2. 

Hun.  46-6. 

App.   Dlv.  04-561;   110-026. 

N.  Y.  Supp.  104-551. 
1658. 

N.  Y.  58-185. 
1654. 

N.   Y.   70-147. 
1655. 

Hun.   46-6. 

App.  Dlv.  lUO-389 ;  110-548. 

Misc.   11-121. 

N.  Y.  Supp.  104-46:  168-404. 
1656. 

App.   Dlv.   110-925. 
1657. 

App.  nw.  05-193:  110-926. 
16SM. 

App.    Dlv.    110-926. 
1650. 

App.   Dlv.  08-360. 

Misc.  11-128. 

N.  Y.  Supp.  00-268. 

N.  Y.   Ann.  Cns.  4-28. 
1660 

N.    Y.    68-568;   80-212;    105-819. 

Hun.  60-456. 

App,  Dlv.  7-819;  76-258:  7S-890; 
KB-605  :  06-132  ;  104-228 ; 
122-1  It). 

Misc.  16-610:  45-433:  72-276. 

N.  Y.  Supp.  106-006;  131-56. 

Civ.   Pror.   15-81. 
1661. 

N.   Y.   76-470. 

Hun.   22-60. 

App.  Dlv.  76-263;  104-228. 
1662. 

Hun.    18-274:  10-272. 

App.    Dlv.    57-245;    76-253;    06- 


132;  lOS-132;  104-228;  ISI- 

119. 
N.  Y.  Supp.  68-157;  8»-74;  10«- 

606. 
St.  Rep*r.  T-208. 
N.  Y.  Ann.  Cas.  0-280. 
1668. 

App.  Dlv.  76-253;  108-183. 

N.  Y.  180-360 ;  218-254. 

Hun.  8S-557. 

App.    Dlv.    51-99;    04-557,    561; 

124-298,  649. 
Misc.  58-187. 
N.    Y.    Supp.    64-344;    102-454; 

l«>8-852.  . 

N.  Y.  Super.  57-609.     * 
1666. 
Hun.  68-468. 
App.    Dlv.    40-16;   71-264;    186- 

906;  164-49. 
X.    Y.    Supp.   76-706. 
1667. 

N.   Y.   101-828. 

Hun.  78-269. 

App.    Dlv.    8-SSO:    4-546:    8-34: 

12-616;    80-97;    40-16:    45-2; 

52-584.    593;    105-154; 

892;   186-190;    145-604; 

681 
Misc.  56-161. 

N.  Y.  Supp.  61-210 :  65-810 ;  ^^ 
272;  105-63;  1O7-406:  120- 
842:    130-403:    152-47. 

St.  Rep'r.  28-474. 
lOvS. 

N.  Y.   101-828. 

Hun,  85-184;  45-888. 

App.  Dlv.  4-456;  30-97;  46-2; 
105-154;  100-392;  186-190; 
145-604:     166-631;    176-123. 

Misc.  86-519;  56-161. 

N.  Y.  Supp.  61-211:  78-1071; 
0«-272:  105-63;  IO7-406;  120- 
342:  13O-403;  152-47;  1«S- 
695. 

St.    Rep'r.    16-56:  44-485. 
Snbd.  1. 

N.  Y.  151-525. 

Hun.   78-268. 

App.  Dlv.  8-888. 
Snbd.  9. 

App.  Dlv.  52-684. 

Misc.  5-66. 

St.    Rep*r.  85-888. 
1660 

N.  V.  73-529  ;  180-638:  101-528. 

App.  Dlv.  48-576:  50-4,«:  ."56- 
498:  128-524;  146-476. 

Misc.  16-322:  83-609:  53-38: 
72-29. 

N.  Y.  Supp.  48-777:  64-60:  6J- 
670:  81-500:  02-127:  103- 
1031 :  107-1107 ;  128-1091 ; 
131-265  ;_160-177. 

St.  Rep*r. 
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1670. 

N.    T.    118-858;    184-114;    130- 
569;  189-61. 

Hnn.  46-515. 

App.    Div.    5-310:    7-81;    15*414; 
^-187;    47-157;    66-390;    62- 
538;    67-489;    78-591;    106- 
553;    1O8-S02;    111-276;    118- 
58,    408;     114-796;    117-126 
119-517;    121-261;    122-898 
123-529;     126-380;     127-571 
128-92;      181-679;      186-454, 
140-149;    144-384;    165-466; 
159-61;   162-659. 

Misc.     14-801;     22-371;     27-381. 
678:    44-25:    57-147;    60-542, 


67- 

__  .717  • 

96-724;  97-619;  99-418;  100- 
205:  102-334:  104-174,  850; 
106-676;  107-749;  108-249; 
109-726;  112-437,  470;  116- 
113:  119-942;  121-126 :  124- 
1077  ;  147-478  ;  148-945  ; 
161-422. 

St.    Bep'r.   12-652. 

N.  Y.  Ann.  Cas.  2-212;  9-82,  n. 
1671. 

N.  T.  122-485. 

Hao.  79-408. 

App.  DIv.  3-153;  17-150:  22-95: 
47-157 :  98-297  ;  1 09-589 : 
111-238,  538;  118-59.  60; 
117-510:  181-100.  670;  134- 
839;  140-149;  144-384;  164- 
161. 

Misc.  14-85 :  60-66  ;  61-79  ;  67- 
147;    64-467. 

N.  Y.  Supp.  29-798:  47-800;  90- 
582:  96-402:  97-668.  943:  99- 
162:  100-299;  107-749;  116- 
245;  116-113:  119-749;,  942; 
124-1077;  128-1055;  187- 
705.   714;   188-921. 

St.  Rep'r.   14-61:  86-588. 

App.    Dlv.    186-706. 
Subd.  8. 

App.    Dlv.    186-706. 
1672. 

A^.    Dlv.    8-153;    47-157;    181- 

.    Supp. 

How.  62-^ 
1678. 

St.  Rep'r.  1-626. 
1674. 

N,    Y.   124-400. 

Hun,   61-199. 

App.  Dlv.  10-87:  48-197:  66- 
391;  98-235;  111-279;  114- 
796:  121-261:  123-4,'>0:  124- 
99:  126-381;  131-126:  178- 
676. 

HiRC.  11-536:  23-79:  27-331: 
84-481:  44-25;  60-554;  64- 
467. 


N.    Y.    Supp.    116-116;    119-749. 


N.  Y.  Supp.  29-790:  44-453;  60- 
690;  68-72;  69-344;  69-904; 
87-742;  88-717;  97-619;  100- 
205;  104-850;  106-676 ;  108- 

356,    363;    115-260;    166-811. 
1676. 

App.   Dlv.  21-580;  46-210. 

Misc.   99-371,  373. 

N.  Y.  Supp.  48-368;  88-502. 

Civ.  Proc.  19-378. 

N.   Y.  77-203. 
1676. 

App.     Dlv.    9-284;    28-106:    49- 
167  ;  54-134  ;  60-88  ;  105-829. 
96-34;   178-655. 

N.  Y.  Supp.  68-115  ;  69-778 ;  94- 
178:  160-33. 

Week.  Dig.  21-90. 
1678. 

Hun,  26-456. 

App.  Dlv.  14-82;  81-314;  49- 
167;  69-505;  1O9-640;  121- 
796;  128-515. 

Misc.  18-136.  404:  20-210:  82- 
540;  36-450:  46-514;  63-427; 
96-709:   97-164. 

N.  Y.  Supp.  63-624  ;  67-460 ;  96- 
566:  112-788:  160-49:  162-726. 

CIt.   Proc.   19-381. 

How.  61-225. 

Daly,  10-831. 

N.  Y.  Ann.  Cas.  4-98;  8-861. 
1679. 

N.    Y.   41-182;  44-237;   161-580. 

Hun,  20-537. 

App.  DiT.  10-608:  18-216:  89- 
163;   166-19. 

Misc.   38-186:  68-329. 

N.  Y.  Supp,  86-778;  161-689. 
1680 

N.  Y.  70-147;  162-177. 
1681. 

N.  Y.  130-360. 

App.  Dlv.  46-16:  156-728. 

Mlflc.   63-372;  64-58. 
1682. 

Hun,  88-556. 

App.   Dlv.  89-495. 

N.   Y.   Supp.   84-848:  86-969. 

N.  Y.  Ann.  Cas.  2-199. 
1686. 

N.   Y.   64-417:  114^36. 

Abb.  N.  C.  17-425. 

T.   &  C.   1-91. 
1688. 

N.  Y.  7-209. 

N.  Y.  Supp.  168-986. 
1689. 

App.    Div.  78-445:  126-664. 

Civ.  Proc.  14-837. 
1690. 

N.   Y.   83-552:   166-444. 

App.    Dlv.   161-286. 

Hnn,   87-492:  88-20. 

MIrc.    8-74:   9-632. 

N.  Y.  Supp.  28-596:  84-509. 
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Civ.  Proc.  8-104, 

Week.  Dig.  22-109. 
Snlicl.  1. 

N.  Y.  72-614;  80-888. 

Him,  81-307. 

Misc.    7-199. 

8t.   Rep'r.  29-775. 
Sabtl.  8. 

N.   Y.   140-595:   157-090. 

Hud,  SO-222;  92-202. 

App.    Dlv.   10-C31. 

filisc  6-237;   15-11;  84-193. 

N.    Y.    Supp,    36-613;    44-774; 
145—850^ 

St.   Uep'r. '51-117;  53-77, 
1691. 

N.  Y.  123-132.  517. 

Hun.   56-403. 

Misc.  23-703;  89-345. 

N.  Y.  Supp.  62-71  ;  97-1000. 
1698. 

N.  Y,  Supp.  159-731. 

Civ.   Proc.  8-451. 
1694. 

Misc.  29-279. 
1695. 

N    Y    44-446 

App.'  DiY.    26-615;    89-506;    68- 
96. 

Misc.     18-661;     25-411;     29-280; 
33-443;  86-150:  87-48. 

N.  Y.  3upp.  60-206:  56-559;  56- 
395;  65-732;  68-502;  74-802. 

St.  Rep'r.  41-445. 

Civ.  Proc.  8-451. 

Abb.  N.  C.  22-158. 

Week.    Dig.    11-454. 

N.  Y.  Ann.  Cas.  6-16. 
Snbd.  1. 

N.   Y.  53-431;  114-40. 

App.   Dlv.    1-623:  8-375. 

Misc.  2-252. 

Daly,   16-450. 
SnbcL  2. 

N.  Y.  70-492;  122-466.    . 

Abb.  Dec.  8-35. 
Snbd.  4. 

N.  Y.  80-339. 

Hun,   7-374:  81-807. 

Misc.  7-199. 

St.  Rfp'r.  29-775. 
SDbd.  O. 

App.   Dlv.  81-12. 

Misc.   16-174. 
1696. 

N.  Y.  Ann.  Cas.  6-16. 
1697. 

N.  Y.  Ann.  Cas.  6-16. 
1698. 

Hun,   42-557. 

St.  Rep'r.  3-177. 

N.  Y.  Ann.  Cas.  6-16. 
1699. 

App.   Div.   31-12;    155-93. 

Misc.    2«-r>r».'» ;    4(5-406 ;    48-3.15. 

N.     Y.     Supp.     .'52-235:     92-574; 
95-585;    139-1037. 


Civ.  Proc.  6-253. 
N.  Y.  Ann.  Cas.  6-ia 
1700. 
N.    Y.  50-352;   7O-208w 
App.  Dlv.  67-84. 
Misc.     16-479;     19-220: 
27-175. 

N.  Y.  SupD.  44-273:  S8-382:  7S- 

580;    769-231. 
N.  Y.  Ann.  Cas.  6-16w 
1701. 
N.  Y.  Ann.  Cas.  6-16. 

i7oa. 

N.  Y.  128-182.  517. 
App.   Dlv.  95-409. 
Misc.  24-556. 
N.  Y.  Ann.  Cas.  6-16. 
1703. 

N.  Y.  123-132.  517. 

ApD.    Dlv.    31-12;   155-04;    176- 

Misc'  46-406. 
N.  Y.  Supp.  161-1009. 
N.  Y.  Ann.  Cas.  6-16. 
1704. 
N.    Y.    74-11;    102-307;   :&19w28& 
Hun.   10-449;   42-557. 
App.      Div.      26-172;      lOS-100; 

155-94;     175-382;     1T6-123: 

179-779. 
Misc.   15-479;  38-542;   43-368; 

48-355. 

N.     Y.     Supp.     49-867:     94-559: 
161-1006,   1009. 

St.  Rep'r.  32-418:  34-69:  e7-58& 

Civ.  Proc.  9-412. 

Abb.   N.   C.  22-152. 

How.  69-467. 

N.  Y.  Ann.  Cas.  6-16. 
Snbd.  1. 

Misc.  6-475. 
Snbd.  a. 

Hun,  42-558;  69-446u 

App.  »lv.  81-12. 

Misc.  9-218:  36-157. 

N.   Y.   Supp.  72-1066. 

St.  Rep*r.  29-492;  52-682. 

Civ.  Proc.  11-66. 

Abb.   N.   C.  22-156. 
1705. 

Hun,  53-516:  69-447. 

App.    Div.    26-173:    175-383. 

Misc.    16-54">3:  101-3. 

N.  Y.  Supp.  161-1009;  166-44S. 

How.   59-467. 
1706, 
App.   Div.  31-12;  67-82;  176-123^ 

Misc.  24-555. 

N.  Y.  Supp.  73-580. 

How.   59-467. 
1707. 

App.   Dlv.  67-82. 

N.  Y.  Supp.  73-580. 
1708. 

N.   Y.  Super.  50-458. 
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NOTES. 


N.  ¥.  78-45 ;  1^8-898  ;  1S4-666  ; 

210-688. 
Mud,  88-207. 
App.    Dly.    13-180;    61-195:   60- 

3DC;   85-84;    116-486. 
Misc.  8-618;  lt»-220;  25-430;  44- 

581. 
N.   Y.  Siipp.  44-273:  54-936;  58- 

288 ;  70-520 ;  74-991 ;  96-130 ; 

187-536. 
X.  Y.  Add.  Cas.  2-235;  4-60. 
IT10. 

N.  Y.  78-45 ;  143-848;  164-566 ; 

216-688. 
UuQ.    88-207:    92-20. 
App.  Dlv.  13-180:  61-195. 
Misc.  19-220. 
N.  Y.  Snpp.  81-598;  68-283:  70- 

520. 
N.  Y.  Add.  Cas.  4-60. 
ITll. 

N.   Y.  216-688. 

.A  Dp.    Dlv.    18-180. 

Misc.   19-220:   77-211. 

N.  Y.  Snpp.  44-278;   187-686. 

N.  Y.  Ann.  Cas.  4-60. 

iTia.  • 

Hnn,  69-446. 

Misc.    6-475;    18-661;    25-468; 
64-62. 
1T14* 

App.  DlT.   116-769. 
Civ.  Proc.  16-14. 
1T17. 

N.   Y.  119-298. 
App.  Dlv.  12-174. 
1T18. 

H«n,  88-20. 

App.    Dlv,    12-175;    78-446. 
Kisc.    84-196. 

N.  Y.   Snpp.  88-821;  146-860. 
1719. 

Uun.  35-68. 
App.  Dlv.  56-857. 
Misc.  26-374. 
N.   Y.   Supp.   66-210. 
1729. 

N.   Y.  124-148. 

Hnn,  88-20. 

App.  Dlv.  67-8T2 ;  94-585 ;  167- 

4.30;   163-69. 
Misc.  48-855;  84-196. 
N.    Y.     Supp.    88-13;    142-382; 

148-471. 
Civ.  Proc.  16-198. 
1721. 
Hnn,  81-,529,  568;  48-449. 
App.  Dlv.  42-467  5  67-130 ;  157- 

430;   163-69. 
Misc.  26-4.  .<t23:  80-596;  83-283; 

84-64;    84-196. 
N.  Y.  Snpp.  69-439:  62-797;  74- 

390;   145-850:   148-471. 
riv.  Proc.  16-14. 
1722. 
App.  Dlv.   115-769;   176-889. 


Hun,  66-408. 

Misc.    16-174;    20-17 ;    64-307; 

N.    Y.«  Siipp.    44-601;    107-163; 

154-250. 
1728. 

N.   Y.   141-5. 

App.  I>lv.  78-445,  448 ;  178-482. 
A\  Y.  Supp.  165-171. 
1726. 
Hun,  14-885. 

App.  Dlv.  45-656:  116-760. 
msc.     26-662;     28-121;    43-366; 

48-355;   64-307. 
N.  Y.  Supp.  59-187,  803;  61-828: 

87-493. 
Daly,   10-216. 
1726. 

N.  Y.  66-658. 

Hun    44—484 

ApD.*  Dlr.  8-420;  86-110:  41-455; 

48-606;    54-128;    64-122;    78- 

445;      108-56.      576;      166-110; 

112-381;      115-769;      131-288; 

175-382. 

Misc.  6-476;  16-174;  20-481:  22- 

120;    28-757;    26-501;    29-280; 

84-185;    39-345;    48-368;    45- 

294  ;  54-308  ;  56-447. 
N.  Y.  Snpp.  29-980;  55-483:  60- 

848;    66-397;    68-860;    71-834; 

92-298,  997;  93-132;  98-581; 

107-163;  115-632. 
Civ.  Proc.  15-11. 
N.  Y.  Ann.  Cas.  6-168;  8-241. 
1727. 

App.   Dlv.   64-124;   115-769. 
Misc.  26-431:   87-792;  43-868. 
N.  Y.  Supp.  82-1088;  71-834;  76* 

897. 
St.    Rep'r.  "50-564. 
Civ.  Proc.  8-47. 
N.  Y.  Super.  68-128. 
N.  Y.  Ann.  Cas.  8-241. 
8iibd.  2. 
N.  Y.  67-665. 
App.  Dlv.  81-257. 
Misc.  11-173:  28-121. 
N.  Y.  Snpp,  59-308. 
St.  Rep'r.  2-216. 
1728. 
N.   Y.  116-171. 
Hun,  51-458. 
Misc.  48-36& 
1729. 

Misc.  48-368.     . 
1780. 
N.   Y.   101-179:   150-189. 
Hun,  62-581. 
App.    Dlv.    54-128:    64-122;    66- 

86;    78-445;    102-484 ;    108- 

57,   60;    115-76,9:    179-778. 
Misc.    6-476:    7-671:    8-609:    11- 

173:    16-174:    17-545:    22-119: 

28-121:     .^7-792:    39-345:    43- 

868 ;  48-366. 
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130-784 1 


N.  Y.  Supp.  SW-67;  41-249:  55- 
488;    IhI-303;    66-897:    71-884; 
76-897;    92-942;    167-329. 
N.  Y.  Ann.  Cas.  8-243. 
1781. 

N.    Y.    101-186:   185-434. 
App.  EMv.  CH-13;  180-482. 
liiBC.    11-178;   22-119;   48-384; 

71-516. 
N.    Y.    Supp.    41-249; 

168-1037. 
Abb.  N.  C.  20-152. 
N.  Y.  Super.  61-480. 
How.  N.  S.  8-44L 
Svbd.  1. 

Misc.   11-178;  17-645: 
Siibd.  2. 

Hun,  86-378. 
1738. 
Misc.  48-854:  74-48. 
N.  Y.  Supp.  84-208;  188-640. 
17.^6.  ' 

N.  Y.  108-404. 
How.  60-810. 
1742. 
N.   Y.  101-41:  164-4. 
App.    Dlv.    58-375:    82-385:    96- 
639;    108-76;    111-190;    187- 
290;   178-»67. 
Misc.     84-268:    48-312;     68-522. 

64-382;  97-140. 
N.    Y.    Supp.    81-923;    98-1001; 
97-586  :      119-189 ;      122-23  ; 
164-1037. 
Civ.  Proc.  15-808. 
N.   Y.   Ann.   Cas.  8-146. 

1748. 

N.  Y.   198-804:   206-841. 

Apn.    Dlv.    68-875:    70-576:^82- 

835;     96-639;     106-313;     111- 

190;  119-3,  11;  128-846;  ISO- 

56;     137-290:     189-121;    152- 

33.     36;     162-26;      177-293; 

178-3G7. 
Ml8C.     34-268;     37-143;     56-70: 

62-522.    582;    64-884;    71-590: 

96-598;  90-160. 
N.   Y.   Supp.   62-72:   69-76:   81- 

923:    92-218:    97-586;    106-22: 

117-671;      119-189;      122-43; 

123-1056;    135-176:     136-806; 

158-51,     413:     160-833:     168- 

432;   164-112,  1037. 
N.  Y.  Ann.  Cas.  1-381;  8-146;  9- 

441.  n. 
Svbd.  1. 
Hun.   87-292. 
App.   Dlv.  187-290. 
Misc.   80-337 :   97-154.     ^  ,^  ,  ,^ 
N.    Y.    Supp.    69-634:    142-142: 

160-1026. 
Snbd.  2. 
N.  Y.  101-41. 
Hun.   71-525:  92-416. 
App.    Dlv.   141-614. 
Misc.  97-154. 
N.    Y.    Supp.    126-317; 


128-892.* 


Bt  B«D'r.  64-889, 
How.   «.  8. 
Siibtf.8. 

St.  Bep'r.  58-639. 
Svbd.  4. 

N.   Y.  174-467.        ^^  ^^^     ^_j. 
App.   Div.   6-434;  70-576;  138- 

456;  162-27.  ^    ,, 

Misc.  6-856;  8-688:  12-467;  1«- 

329;  84-692;  97-140.     ,^  ,^,, 
N.    y!    Supp.    a9-lU4;    70-1012; 

75-622;      100-<)68;     146-101»: 

161-99. 
Abb.  N.  C.  81-882. 
How.  66-215.        ^  ^^    ^^  ^ 
N.  Y.  Ann.  Cas.  1-882;  10-4n. 

Snbd.  5.  _^  ^_ 

App.  Dlv.  80-448 ;  162-27. 

1744. 

App.    Dlv.    18-316:    58-376: ja- 

^86;   96-639;    160-295;  168- 

26. 
Misc.    22-163;     34-269;    87-143: 

48-818;  65-522.  582;  64-651: 

98-817;  99-160. 
N.    Y.    Supp.    46-9;   69-634;  T4- 

447;    81-928;     88-854;    JIT- 

671 ;  188-505;  146-1019;  156- 

688;   168-432. 
N.  Y.  Ann.  Cae.  8-146. 

1746. 

N.  Y.  198-304. 

Hun,  92-416.  _  ,^, 

App.  Dlv.  180-56;  139-121: 
141-614:  146-,518:  104.3W: 
172-259  ;  178-769  ;  177-126. 

Misc.  68-522;  64-651:  68-174; 
92-393;    96-180;    100-30. 

N.  Y.  Supp.  92-218;  114-19?: 
128-629.  1056 ;  126-317 ;  181- 
671;  149-688:  156-194:  H»- 
353.  519;  168-733;  166-67. 

Abb.  N.  C.  81-74. 

N.  Y.  Ann.  Cas.  8-146. 
1746. 

App.  Div.   160-296. 
Mfsc.^  63-522:   64-651. 
N.  Y.   Ann.  Cas.  8-146 
N.  Y.  Supp.  185-176. 
1747. 
N.  Y.  217-441. 
App.      Dlv.      76-582 ; 

T50-295 ;    152-38. 

872 
Mlsc'  63-522:  64-651. 
N.  Y.  Supp.  184-1018; 

136-806;    156-713. 
N.  Y.   Ann.  Cas.  8-146. 
1748. 

N.  Y.   152-126;  217-442.  _^ 

App.  Dlv.  150-295;  170-871 

Hun.  42-182. 

Misc.  63-522. 

N.  Y.  Ann.  Cas.  8-146. 

N.     Y.     Supp.     184-1018;    H** 

176:  156-718. 


105-814: 
37;    ITO- 

138-176. 
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1748. 

Misc.  e8-522,  582. 
App.   Dlv.   164-393. 
'  N.  Y.  Bapp.  140-219.  688. 

N.  Y.  Ann.  Cas.  8-14e. 
17SO. 

N.  Y.  87-484. 

App.    Div.    80-452:    62-470;    75- 
552;   105-814;    188-456  ;150^ 
295;  179-347. 
Misc.  8-590:  87-30:  40-312:  63- 

522;   64-651;   90-89. 
N.    Y.   Supp.   52-72;   70-742;   78- 
;   168-462;  166-397. 
Ann.  Caa.  8-146. 


276 

N.  Y. 
1761. 

Misc. 

N.  Y. 

N.  Y. 
1762. 

Misc. 


24-373;  68-522. 
Snpp.  58-677. 
Ann.  Cas.  8-146. 


Cas.  8-146. 
140-226 ;     161-493 


68-622;    64-651;    68-671; 

69-490. 

N.  Y.  Ann. 

App.    Dlv. 

16S-25. 
N.  Y.   Supp.  125-191;  126-149; 

146-782,  1019. 
1758. 

App.      Div.     88-340;     180-121; 

162-601. 
Misc.    87-26;    63-522;    60-490; 

71-590;  02-90. 
N.  Y.  Snpp.  32-875:  74-714;^  84- 

1090  ;       123-1056  ;      126-149 ; 

186-875;    156^171. 
N.  Y.  Ann.  Caa.  6-260;  8-146w 
1754. 

N.   Y.  47-134:  50-184. 

App.      Div.     112-505;     180-56; 

158-646. 
Misc.  6:i-.122.  ^  ^^^ 

N.    Y.    Supp.    08-415:    147-1060. 
N.  Y.  Ann.  Cas.  8-146. 
1756. 

App.  Dlv.  58-876. 

^fisc.    68-522. 

N.  Y.  Ann.  Caa.  8-146. 

1756. 

N.     Y.    86-18;    00-602:    06-456: 

118-552;    148-857;    200-76. 
Hun,   86-417:   88-68:   63-517. 
App.    Div.    58-376;    88-127;    88- 
^;  96-287;  124-784;  13.3-39. 
Misc.  52-10. 

N.   Y.   Supp.  60-76;  82-M8;^80- 
215:    100-770:  100-387;    113- 
1024;  151-1064. 
Siibd.  1. 

Hun, 
8«i1»d.  2. 
N.  Y.  148-167. 
Hiiu,  28-285. 
Misc.  80-619. 
N.    Y.    Supp.    151-1064. 
Siibd.    8. 

N.  Y.  Supp.  184-108:  151-1064. 

1083 
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App.  Div.  06-288. 

N.     Y.     Snpp.     184-108;     151- 

1064. 
1767. 

N.   Y.   148-239;    157-236;   211- 

163;  214-210. 
nun.  30-156;  68-368;  78-610;  92- 

386. 
App.    Dlv.    7J-69;    88-340;    116- 

424;   122-874;    124-784;    137- 

138;  147-915;  151-525:  156- 

880.    412;    158-32;    15^-576; 

160,    240.   245,    478;    164-527; 

165-28. 
Misc.    84-479;    64-124;    74-567; 

02-99. 
N.    Y.     Supp.     76-628;    84-1090; 

101-828;     107-878;     100-387; 

129-444;     130-591;     132-509; 

186-210;    142-128;    144-649; 

145-652  ;  148-901.  1027  ;  156- 

171. 
N.  Y.  Ann.  Cas.  6-260. 
Snbd.  1. 
N.    Y.    116-685;    148-289;    157- 


App.  Div.  58-376;  111-242. 

Misc.  35-227  ;  60-574  ;  73-16. 

N.   Y.   Supp.   106-843;  113-1024. 

St.  Bep'r.  1-285;  21-242;  80-956: 
51-^. 

Civ.  Proc.  8-440:  11-100. 
Snbd.  2. 

N.    Y.  2OO-440. 

App.    Dlv.    111-242,    253;    166- 
418;    170-174. 

Misc.    66-577;    77-243;    02-564. 

N.    Y.    Supp.    71-816;    122-162; 
139-1068;    140-S88 ;   156-459. 

N.  Y.  Ann.  Cas.  10-121. 
1758. 

N.    Y.    143-239:    200-76. 

App.      Dlv.      68-375;      123-752; 
126-404;  127-298;  144-847. 

Misc.  45-262;  08-818. 

N.    Y.    Supp.    108-334;    111-426; 
118-1024 ;    127-476. 

St.  Rep'r.  7-442. 

N.  Y.  Ann.  Cas.  6-291. 
Snbd.  1. 

N.  Y.  167-242. 

Hun,  77-596. 

Misc.  19-287. 
Snbd.  2. 

App.  Div.  41-849:  50-216b 

N.  Y.  Supp.  97-609. 

St.   Rep'r.  28-694. 

Abb.  N.  C.  17-239. 

How.   N.   S.   2-526. 
Snbd.  3. 

N.   Y.   200-76. 

St.  Rep'r.  7-179. 

riv.    Proc.   0-434. 
Snbd.  4. 

N.  Y.  165-556. 


NOTSS. 


Hun.   44-291;   70-74. 
App.  Dlv.  34-461;  124-788. 
St.   Rep'r.  11-71;*  S8-437. 
1789. 
N.    T.    178-379;    183-263;    20O. 

App.     I^Iv.     127-741  ;     188-889 ; 

146-281 ;   1S4-250 ;   165-231. 
Misc.    46-159;   49-600;    67-405; 

74-535. 
N.  T.  Supp.  99-1067. 
N.  Y.  Ann.  Cas.  5-204,  210. 
Sabd.  2. 
N.    Y.    129-566:    165-80. 
Htm.  43-181;  60-479;  68-96;  82« 

1:0. 
App.  Dlv.  18-35:  20-396:  83-297: 

51-631;     58-375;    65-242;     74- 

261;  82-67.  71;  1O1-500l 
Misc^  36-409;    74-537  ;    92-582. 
N.    t.    Supp.    58-832;     77-476; 

156-274. 
St.  Rep'r.  39-482;  48-508. 
Civ.   Proc.   5-84. 
Abb.   N.   C.  17-268. 
N.  Y.  Ann.  Cas.  10-M9. 
Svbd.  4. 
N.  Y.  118-562. 
Hun,  87*158. 
N.  Y.  Supp.  180-92S. 
1760. 
8itbd«  1. 
App.   DlT.  68-875. 
Misc.  28-64. 
N.  Y.  Supp.  69-818. 
St.  Rep'r.  17-458. 
Siibd.S. 

N.  Y.  118-552:  124-598. 
1761. 

N.   Y.   Supp.   146-846. 
1762. 

N.  Y.  91-281;  110-187:  118-658. 

Hun,  88-68;  82-179. 

App.  Dlv.  58-3T5;  74-591;  88- 
342;  92-443;  99-284:  123- 
885;  125-889;  126.622:148- 
567;   156-692;  17H-74r). 

Misc.  20-643 ;  52-10 ;  66-309.  315 ; 
96-4.57. 

N.  Y.  Sudd.  69-76:  77-508;  84- 
1090;  87-137;  ^0-927:  lOO- 
770;  110-303;  111-72;  131- 
260;  132-964;  141-876;  144- 
2189;  168-92;  163-250;  165- 
9^3. 

St.  Rep'r.  23-694. 

Civ.  Proc.  6-807:  19-282. 

N.  Y.  Super.  55-846. 

How.  67-20. 
Svbcl.  1. 

N.  Y.  73-369:  142-625. 

Hun,   65-455. 

App.   Dlv.   168-215:    180-562. 

N.   Y.    Supp.    140-275;    153-256. 

St.   Rep'r.  48-42. 

Abb.  N.  C.  17-258. 
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Svbd.  2. 

N.  Y.  142-625. 

Hun.   65-465. 

App.   Dlv.   168-215 :  180-562.   * 

N.  Y.   Supp.    140-275;   144-289; 
158-266. 

St.   Rep'r.  88-746:  48-42. 

Abb.   N.  C.  17-26& 
Svbd.  8. 

Misc.  5-557. 

N.   Y.    Sapp.   140-318. 

Civ.  Proc.  16-814. 

Abb.  N.  C.  17-250. 
Snbd.  4. 

Misc.  6-657. 

N.  Y.   Supp.  109-637. 
1768. 

N.  Y.  91-281;  118-553;  198-409. 

Hun,   28-285. 

App.  Dlv.  29-211  ;  58-37.5;  128- 
886;  124-786:  126-622;  164- 
497;  176-67. 

Idac.    76-62. 

N.  Y.  Supp.  105-917;  JO7-1093; 
109-887;  112-519;  156-9a 

St.  Rep'r.  40-680. 

N.  Y.  Super.  68-88. 

How.  67-20. 
8«bd.  1. 

N.  Y.  120-485. 

Misc.  54-293. 

N.  Y.  Sapp.  189-78. 

Civ.  Proc  6-808. 
Snbd.  2. 

N.  Y.  166*29. 

Hun.  82-181. 

Misc.  89-628. 

N.  Y.  Supp.  158-565. 
Subd.  3. 

Misc.  64-298. 

App.  Dlv.  137-666. 

N.    Y.    Supp.    122-462;    128-495. 
1764. 

N.  Y.  193-409. 

App.   Dlv.  99-284;  126-622. 

Misc.  57-150. 

N.    T.    Supp.    60-679;    79-613; 
144-289;    161-415;    161-42. 
1766. 

N.  Y.  198-400. 

App.  Dlv.  69-207 ;  84-589 ;  121- 
897:  124-786:  120-622. 

Mlse.  66-200;  80-108. 

N.  Y.  Supp.  69-826;  82-1022; 
181-260. 

Abb.  N.  C.  17-286. 

Week.  Dig.  11-191. 
1766. 

N.  Y.  91-281. 

Hun,  66-456:  82-18a 

App.  Dlv.  14-544:  101-^90: 
124-.568:  126-622;  146-536; 
149-484;    167-426. 

Misc.  9-614;  66-406;  74-535; 
92-580:   96-59. 

N.  Y.  Supp.  30-3S7:  108-931; 
111-72;     113-214;    131-260; 
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151-226:      162-570;      166-234; 

169-767. 
IT6T. 
Hun,  90-416. 
App.    Dlv.    6-490;    68-375;    T4- 

591 ;   126-622  ;   178-745. 
Misc.  74-538. 
N.    Y.     Supp.    86-877;    87-519; 

166-953. 
1768. 
N.  Y.  143-354 ;  200-77. 
HnD,  82-182. 
App.    Div.    04-288. 
Misc.  70-62 ;  80-623. 
N.  Y.  Supp.  80-215. 
1768. 

N.    Y.    119-519;    137-500:    194- 

183;  206-561. 
Hun,    28-285,    586;    31-290;    73- 

198 
App.  Div.  4-148:  11-200.  202r  41- 

225;  61-96;  73-69;  76-536;  70- 

182:    78-180,    578:    88-77:    89- 

138 :      93-131  :      103-44.      75 ; 

101-503 ;      124-424 ;      130-874 ; 

143-484;    164-215. 
Misc.    9-514;    11-593:    19-653; 

66-406;  67-200;  63-522;  74- 

535. 
N.  Y.  Sqpp.  30-3^:  31-977:  68- 

682;     W)-72:     76-628:     78-32.3 

84-1015 ;     96-522 ;     108-864 

131-741:     140-313:     149-1027 

161-408. 
Civ.  Proc.  14-808:  19-28. 
N.  Y.  Ann.  Cas.  1-229;  6-292;  7- 

286.  256;  8-146. 
Week.  Di^  18-877. 
1770. 
Hon,  71-525. 
App.  Div.  99-452:  124-783,  793; 

126-622;   169-576. 
Misc.     26-569:     37-145:     46-362. 
N.  Y.  Supp.  66-1053:  74-447;  91- 

295;    94-868;    107-655 ;    109- 

387;    111-72;    144-649;    148- 

417;    160-686. 
Civ.  Proc.  16-284. 
Abb.'N.  C.  12-169. 
1771. 

N.    Y.   173-380:   219-17. 

Hun,  68-06,  100.' 

App.    Div.    14-544;    20>-896;    21- 

220.  224;  61-462;  93-151;  lOI- 

589:     106-63:     124-568:     126- 

622;    127-741:    136-514:    138- 

750:   160-886.    792;   161-421; 

164-258. 
Mine.    18..^'55:   24-.«J73 ;   49-600; 

56-406  :      92-580 ;      101-440  ; 

102-633. 
N.  Y.  Supp.  64-686:  87-519:  92- 

184;    93-847:    99-1057:    108- 

931;    111-72:    113-321;    123- 

ISOO:      135-248.      1080:      138- 

1082  :        149-385  :        160-636  ; 

161-329 ;     166-234 ;     169-2G7. 


N.   Y.   Ann.   Cas.   6-204,  210;   7- 
248.    800,   807;   10-849;    148- 
87;  146-989. 
1772. 

N.   Y.   182-408;  208-97:  219-16. 

Hun,  38-116. 

App.  Div.  1VJ-176;  93-152;  119- 
767;  126-724;  182-464;  142- 
462;    169-509:   172-825. 

Misc.  7-.'>82:  19-653:  26-492:  40* 
94:  66-316;  86-253;  96-73. 

N.  Y.  Supp.  87-519;  104-541; 
110-174;  116-839;  126-936; 
128-259 :  148-^1 ;  166-423 ; 
169-817. 

St.   Rep'r.  14-255. 

Abb.   N.  C.  31-287. 

How.  61-280:  67-869. 

Daly.  10-806. 

N.  Y.  Ann.  Cas.  7-251. 
1773. 

N.  Y.  76-844;  101-86. 

Hun.  21-288;  83-116;  84-235.  830. 

ApD.  Div.  19-296;  76-132:  77-14. 
10;  98-152;  100-331  ;  116- 
654;  122-789;  126-281:  127- 
725;  132-464;  140-266;  142- 
464  '   146-846. 

Misc.  '26-492:  '36-336;  40-94; 
64-27;  69-289;  64-436;  74- 
537;   86-258:   96-561. 

N.  Y.  Supp.  79-268;  87-519;  101- 
725;  107-905;  109-189;  llO- 
201;  111-734;  116-839:  118- 
625;  126-2;  130-368:  148-341; 
160-878. 

Civ.  Proc.  19-265. 

How.  61-280;  67-184.  860. 

Dalv,  10-806. 

N.  Y.  Ann.  Cas.  7-252. 
1774. 

App.  Div.  96-285;  106-313; 
122-544;  134-321;  143-485; 
144-847;  164-324;  168-31; 
162-608;    167-717. 

Misc.    40-102.    103:    46-156,    2SS; 
60-278  ;  63-110,  183  ;  91-152  ; 
99-551. 

N.  Y.  Supp.  81-342;  91-979:  92- 
78  ;  93-1001  :  10O-464  :  106- 
1064;  116-1037;  119-41;  129- 
444;  188-999;  141-929;  142- 
908;  163-209:  164-1044:  160- 
537;    166-1037;    166-417. 

Civ.   Proc.   19-424. 
N.  Y.  Ann.  Cas.  4-248. 
1775. 

N.  Y.  220-337. 

Hun,  79-308. 

App.      Div.     47-391;     126-208; 

139-556. 
Misc.  8-8.  555:  4.3-240. 
N.    Y.    Supp.   28-65.  698:  29-783: 

66-262;  62-67:  109-230:  124- 

286;    149-807. 
St.    Rep'r.    14-427;    23-462. 
Civ.  Proc.  16-250;  19-53,  885. 
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Week.  Dig.  11-S27. 
N.  Y.  Ann.  Cas.  S-408. 
177«. 

N.   T.  98-474:  99-12. 

Hon,    118-161:   73-11;   86-490. 

App.  DIv.  4-425:  20-167;  S5-118: 
40-270;  77-203:  «9-86;  93- 
428;    129-16:    1S9-567.    161- 

409:  ie4-e;jo:  i7«-2ii :  17h- 

113. 
Misc.  7-414;  11-42S;  17-124;  32- 

088:    36-789;    43-249;    53-389; 

94-3&S:  98-248,  613. 
N.  Y.  Supp.  32-129:  34-1101:  54- 

765:    55-558;     64-483;    66-540; 

74-873  :       78-1078  ;       83-189  ; 

104-789;    107-988;    124-286; 

135-954 :      1 49-867 :      158-289 ; 

161-0S6:    162-1005:    163-154. 
N.  Y.  Ann.  Cas.  5-408. 
1777. 

.     App.   Dlv.   118-14. 
Misc.  31-453;  43-249. 
N.  Y.  Snpp.  98-1082 ;  155-1012. 
N.  Y.  Ann.  Cas.  5-403. 
1778. 

N.   Y.  88-424;  101-439:   119-483. 
HUQ,   25-583;   54-451:  87-235. 
Api).    Dlv.    18-130,   396;    19-232; 

96-25;  101-11;  119-657:  127- 
40. 
Misc.     19-668;    31-170;    43-248: 

63-385;   64-66. 
N.  Y.  Supp.  44-1101;  55-767;  68- 

967:     88-548,     709;     lll-3i:i; 

114-841;    116-771;    117-897; 
163-168. 
N.  Y.  Ann.  Cas.  4-888;  5-408. 
Week.  Dig.  11-149. 
1779. 
N.  Y.  190-227. 
nnn,   31-95;  86-822. 
App.  DlT.  18-15:  54-880:  58-272; 

60-30;    89-285;    104-248;   118- 
•   384  ;  121-781  ;   122-783  ;   145- 

570;    162-212;    166-66. 
Misc.  11-428:  18-425:  88-63;  43- 

249;  48-367:  52-101,  659;  60- 

369. 
N.    T.    Supp.    66-518;    68-1004; 

95-574  :      98-909 ;       106-649 ; 

107-860;      129-879;     149-807. 
Abb.  N.  C.  29-98. 
N.  Y.  Ann.  Cas.  5-408. 
1780. 
N.  Y.  68-114;  84-68;  87-187:  98- 

598.     647;     112-828;     121-154; 

157-693:    169-506:    178-438: 

189-241;    190-227:    197-437; 

206-506:      209-174:      217-437; 

219-372;  220-358. 
Hnn.  24-239:  28-270:  35-391;  76- 

310.    447;    88-75;    87-273:    90- 

359;   91-496. 
App.   Dlv.    13-15:   17-393:   21-42. 

168:  24-60;  28-463:  38-61,  891: 

48-618;  44-104:  66-30.  590;  80- 


41:  81-212;  91-15;  98-409; 
104-248;  1O5-305:  118-361; 
117-832;  120-736;  122-782; 
126-760;  136-411;  141-641: 
144-88,  576:  160-654;  1B7- 
2r>7,  303,  603:  159-852;  161- 
753,  834;  162-641;  166-06: 
170-.595:  171-497.  502;  1T«- 
352,  874;  178-.539.  655;  17H- 
663,   932. 

Misc.  8-296:  14-24;  16-147;  W- 
379;  19-101;  26-685;  21-308. 
491;  28-113,  302;  4*-«0.  lOT. 
181;  56-671:  59-4;  60-549:  «- 
541;  65-384;  66-184.  619. 
622:  71-238:  92-.^S2:  98-253. 

N.  Y.  Supp.  14-813:  28-105.  572; 
80-294;  31-713:  82-874:  88- 
821:  85-180;  86-257:  41-202: 
46-683;  47-218,  253,  386.  649; 
48-978:  51-118:  55-962:  M- 
888:  59-261.  340;  78-408:  «>■ 
612,  717;  81-802:  84-135:  «>• 
818;  87-516;  88-302.  313:  90- 
816;  91-591,  902:  98-776,  996; 
99-126;  1O7-630:  lll-lovJ: 
114-896:  115-1016;  119-6SP: 
121-857:  122-211.  214:  125- 
885.  1042;  127-478.  946:  1»- 
331.  436.  ^38:  129-603:  18B- 
1070 :  142-241  ;  144-991  ;  146- 
968;  147-193;  149-807;  IW- 
899;  156-647:  157-862:  164- 
800  :  165-910  :  168-177. 

Civ.  Proc.  28-851;  25-108. 

Abb.   N.   C.   13-177;  18-434:  »• 
233,  435:  81-442. 

N.   Y.   Super  49-287:  60-287. 

N.    Y.    Ann.    Cas.    4-7a    247:  »• 
408;  10-348. 

Daly,  10-460. 
Snbd.  1. 

Hnn,  77-814. 

App.  Dlv.  4O-.106:  44-315;  «•• 
738;    167-254. 

Misc.    12-234;   71-2.56. 

N.    Y.    Supp.    88-1088;   60-619; 
141-961. 
Snbd.  2. 

App.  Dlv.   157-254. 

Misc.  12-284. 

N.   T.   Supp.   141-961. 
Snbd.  8. 

N.  Y.  84-867:  112-820:  14S-62S. 

Hun,  82-192;  70-848. 

App.    Dlv.  6-280;   8-448:  44-1A4 
60-^4;       71-284;      190-7S8; 
140-448  J  167-254. 

Misc.  20-685:  21-748:  64-141. 

N.  Y.  Sapp.  88-1083:  48-96,  967: 
68.-988:    75-698;    118-1. 

St.  RepT.  89-6. 

Civ.  Proc.  16-28;  97-88. 
Snbd.  4. 

N.  Y.  220-261. 

App.    Dlv.    171-457,    497:    ITT- 
614. 
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Misc.  100-21. 

N.   Y.   Supp.  151-«H:   156«10»4: 
160-98:    164-258. 
17R1. 

App.  DiT.   1T6-81T. 

App.  Div.  88-684;  127-438;  188- 

N.  Y.  Supp.  111-703;  117-228. 

St.   Rep'r.   16-882. 

Abb.  N.  C.  14-828. 

N.  Y.  Ann.  Cas.  6-408. 
1810. 

App.  DlT.  144^88,  486 ;  156-386. 
Sobd.  8. 

App.  DiT.  166-828. 
1811. 


Ap^  DIv.   181-732. 


Supp.  116-166. 
1812. 

N     Y    140-448. 
A*pp.'  DiT.  61-405;  88-584;  132- 


m 


MlKC.  10-604;  12-66:  17-146; 
18-668;  20-14.  290;  66-627; 
92-244. 

N.  Y.  Supp.  46-800;  48-26;  70- 
687;  106-894. 

Civ.   Proc.  23-192. 

Abb.  N.  C.  20-99. 

N.  Y.  Ann.  Cas.  1-841;  6-408. 
1818. 

N.  Y.  Ann.  Cas.  6-408. 
1814. 

N.  Y.  100-36;  106-453;  166-387. 

Hon.    40-62;   41-377;   48-434. 

App.  Div.  2-14  ;  26-207 ;  63-86  ; 
148-88;  168-42. 

Misc.  12-321;  26-387;  67-625. 

N.   Y.  Supp.  5e-21». 

St.   Rep'r.  28-298. 
1816. 

Hun.  82-367:  86-806. 

App.  DIv.  60-366:  62-426;  62- 
192;  84-233;  89-442;  96-49a 

Misc.  80-808. 

N.  Y.  Snpp.  63-585:  66-260:  78- 
208;  81-816;  82-820;  86-982; 
166-560, 

N.  Y.  Super.  44-26. 

How.  60-178. 
9iil>d.  1. 

Hnn,  68-426. 

App.  Div.  2-14;  62-428. 

Misc.  2O-607. 

St.  Rep'r.  60-814;  62-767. 
Snbd.  2. 

St.    Rep'r.  60-814. 
1817. 

App.  Div.  44-494;  78-78:  167- 
256 

Mi»c. '  70-679. 

N.    Y.   Supp.   79-879;   127-984. 

Abb.   N.  C.  18-861. 
1818. 

Misc.   60-399. 


Barb.  88-527. 
•  Wend.  6-818. 
1819. 
N.    Y.    84-180:    72-817;    111-294; 

178-48;    211-16. 
Hun,     12-207,   428:     18-88;     17- 

100.    192,    841;    44-894;   46-847; 

62-124. 
App.    Div.    29-402;   SO-142;    68- 

294;  68-159:  89-568:   96-100; 

126-776;      128-21 ;     138-165  ; 

179-264. 
Misc.  9-234;  16-558;  31-117;  43- 

217;   61-382;  84-312. 
N.  Y.  Supp.  61-705;  63-796;  64- 

1077;   71-546;    74-443;   86-683: 

86-139;      88-1083:      101-283; 

111-116;    112-882;    128-166; 

147-550;  166-613. 
Connoly.    l-326»  468;  2-160,   538. 
Dem.  8-3U. 
1821. 

N.  Y.  42-189;  68-488. 
1822. 
N.    Y.    144-512;     146-414;     168- 

678;    182-270;   191-12;   208- 

228;  211-328. 
Hun,  61-194:  60-4;  68-121;  71- 

596:  77-196. 
App.    Div.    2-14;    9-167;    26-197, 

199;    46-281;    47-231;    64-288; 

67-434;     70-268;    73-409;    76- 

186;     88-393;     90-47;     96-209; 

98-430 ;      99-296  ;      101-566 ; 

104-72 ;      106-181 ;      1O9-107  : 

111-36;      112-548;      119-760; 

126-747 ;     127-566  ;     138-821 ; 

141-171;    143-106;    146-869; 

147-218  ;     160-39  ;     163-492  ; 

166-849;      168-825;      177-129. 
Misc.     18-140:     26-460;     30-367: 

81-47:  32-225;  33-823;  86-363, 

366;  36-312;  38-219,  407;   39- 

74,  437:   40-516:  6li-180:  4M- 

494;  62-170.  699:  66-441^,  71- 

105,    641;   92-598;  99-234. 
N.  Y.  Supp.  28-449:  69-883:  61- 

181;    63-241;    66-664;    68-630: 

71-1034;    73-509:    74-655,    971; 

77-134.    269,    941:    78-297:   «4- 

640:    88-565;    94-428;    96-678; 

97-1117;     98-801  :     104-568 : 

106-.S61 :      1 1 0-428 :      1  lN-568 : 

121-1092  ;    126-51  ;    127-659  : 

180-897  :  181-857.  1041 ;  136- 

802;  138-587;  161-239;  166- 

488 
N.  Y.Ann.  Cas.  1-205;  9-268:  10- 

335 
Connoly,  2-14L 
1823. 
N.  Y.  103-302. 
App.    Div.    168-42. 
Misc.   12-322:    16-616. 
Civ.  Proc.  16-186. 
Connoly,   1-363. 
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App.  Dlv.  26-199;  87-184 ;  96- 


68-188:  84-926. 


LOO. 
N.  Y.  Svpp. 
Cow.  4-445. 
1826. 
N.    Y.    166-158;    116-896;    185- 

480. 
Hun,  76-478. 

App.    Div.    26-199:    84-387;    46- 
116:   88-142;    161-556;   166- 

587;   163-44. 
Misc.   37-472;   64-117. 
N.    Y.    Snpp.    64-269:    118-46; 

137-110;    148-525. 
Dem.    6-287. 
Connoly,  1-863;  2-68. 
1826. 
N.   Y.  116-396;   186-480. 
Him,  76-478. 
App.    Div.    28-551;    34-887;    46- 

116;    166-587;    116-68;    168- 

48. 
Misc.     16-618:    87-156;    36-613; 

64-117. 
N.  Y.  Supp.  48-886  :  64-269  ;  84- 

286:  118-46:  187-110. 
GoDDoIy,  1-368;  2-68. 
1887. 

Hun.  76-478. 
1886. 
Misc.  78-24. 
Connoly.  1-868^ 
1882. 
Hud.  82-118. 
Misc.  18-874. 
1888. 

D«»m.  2-147. 
1884. 

Hun,  74-276. 
1836. 
N.    Y.    116-662;    111-677;    141- 

179,  184;  168-678. 
Hun,     48-247;     64-94;     66-280; 

T6-479:    84-494;    86-489;    88- 

130.  314;  92-447. 
App.    DiT.   26-199;     86-585:     46- 

117;     47-34;      48-521;      64-10; 

67-183:    73-409;    93-281;    96- 

210;    119-829;    12<{-14;    134-Ph 

eO;    143-105;    166-689;    177- 

67. 
Misc.     19-555;     29-308;    88-324; 

36-580;  38-221. 
N.  Y.  Supp    32-388;  84-761;  86- 

608;    66-796;     61-953;    62-332. 

861:    68-188:    77-134;    87-674; 

88-566;      164-887;      112-289; 

127-659:      141-451;      148-616; 

161-582;    163-703. 
St.   Rep'r.   66-433. 
N.    Y.    Ann.    Cas.    7-145,    163;   8- 

138;  9-254;  16-835. 
1886. 
N.    Y.    164-236;    116-562;    111- 

577;   141-179;   168-578. 


Hon.  82-474,  481;  87-310;  42- 
206;  48-247:  64-94;  66-280: 
76-479:  88-406;  84-494:  86- 
489;  88-130,   314;  92-447. 

App.  Div.  26-199:  27-179;  36- 
585;  46-117;  47-34:  48-521: 
68-819;  64-19:  67-183;  68-«): 
66-283:  73-409,  590;  75-422; 
76-186.  311:  86-2:  98-281:  »»- 
208;  99-295:  169-111:  119- 
829;  126-14:  148-106;  163- 
493;  166-689;  177-67. 

Misc.  8-469;  24-220:  29-308. 
562:  86-367,  636:  31-48:  83- 
324;  36-580;  38-221;  41-605; 
99-234 

N.  Y.  Supp.  81-878:  82-388:  36- 
606;  44-196;  65-796.  1066;  68- 
1046;  66-613;  61-131.  953:  62- 
332,  S93.  861:  64-252:  65-676: 
68-188;  77-39.  134;  78-315.  471: 
86-37;  82-949;  86-12;  87-674; 
88-565:  96-1074;  96-678: 
164-887;  112-289;  118-707; 
127-059:  188-537:  141-151: 
161-582;   163-703. 

St.  Bep'r.  66-433. 

N.    Y.    Ann.    Cas.   7-145.   153:  8- 
138:  9-254:  16-335. 
1886a. 

N.  Y.  219-371. 

App.      Div.      162-84;      169-800; 
168-34;   176-914. 

N.    Y.    Supp.    134-.59:    136-654: 
144-839;      148-615;     161-74: 
168-866. 
1887. 

N.  Y.  166-488;  138-177:  199- 
161. 

Hnn,  66-443:  69-164. 

App.  Div.  9-166;  37-323:  S9- 
402;  66-81:  61-77;  68-276;  78- 
601:  78-367:  79-66;  96-266; 
116-165;  132-788;  140-633; 
166-485:  161-890. 

Misc.      8-149:      17-651:     28^ 
27-107;  36-641:  166-163. 

N.  Y.  Supp.  61-318:  66-280; 
440:    64-518:    76-258:    79-lOia 
1102  :  122-620 ;  146-108S. 

N.  Y.  Ann.  Cas.  1-42. 
1838. 

N.  Y.  1-593. 

App.  Div.  72-601 :  166-486. 

N.  Y.  Supp.  76-258 ;  145-1038. 
1839. 

Hun.  77-248:  89-581. 

App.  Div.  72-601 ;  166-486. 

N.  T.  Supp.  28-4*2:  66-WO:  76- 
268;  116-1039;  146-1033. 
1846. 

App.  Div.  72-601. 

N.  Y.  Supp.  76-258. 
1841. 

Hun,  66-448. 

App.  Div.  51-77;  72-601;  l**" 
165;  166-487. 
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MlBc.  86-35. 

N.  Y.  Snpp.  7a-52 ;  76-258 ;  145- 
1038. 
1842. 

N.    Y.  8-261;  68-441. 

App.  Div.  72-601 :  160-487. 

N:  Y.  Supp.  76-258 ;  145-10a8. 
1848. 

N.    y.    100-160. 

App.   Dlv.   13H-76,   91;   14O-630; 
141-907:   168-710. 

Misc.   00-644. 

N,    Y.   Supp.  126-982;  126-489. 
1844* 

N.   Y.  68-488;  140-66;  1OO-160. 

Hun,  68-836. 

App.  Dlv.  30-59;  46-514;  50- 
368:  86-92;  72-601;  112-248; 
181-366. 

M!sc.  28-134;  27-106;  86-37. 

N.  Y.  Supp.  67-616;  72-44;  76- 
258;  118-289. 

St,   Rep'r.   12-714;  28-104. 
Snbd.  1. 

St.  Bep*r.  48-870. 
Svbd.  2. 

Hun,   80-218#  46-664;   68-342. 
Dem.  4-104. 
1848. 

App.  Dlv.  72-601. 

N.  Y.  Supp.  76-258. 
1846, 

Hun,    68-844:    70-486;    88-427. 

App.   Dlv.  80-82;  72-601. 

N.  Y.  Supp.  68-440;  76-258. 
1847. 

Hun,  70-487. 

App.  Dlv.  72-601. 

Misc.  41-8ia 

N.  Y.  Supp.  76-268. 

N.  Y.  68-436;  184-188. 

Hun«  48-52:  68-336:  88-427. 

App.  Dlv.  80-866 ;  72-601 ;  llO- 
165;    112-243. 

Misc.  30-305.  ^    ^^ 

N.  Y.  Supp.  63-586;  76-268;  88- 
279 

St.   Rep'P.  15-714;  20-104. 
Snbd.  2. 

Hun,  73-482. 

Abb.  N.  C.  18-147. 
1640w 

N.  Y.  173-412. 

Hun,  70-487.  ^^^ 

App.  Dlv.  50-366 ;  72-601 ;  HO- 
165;  112-243;  160-487. 

Misc.  30-305. 

N.    Y.    Supp.    68-685;    76-258; 
145-1031 
1850. 

Hun,  68-386:  70-487. 

App.  DIt.  72-601. 

N.  Y.  Supp.  76-258. 
1851. 

App.  Dlv.  72-601. 

N.  Y.  Supp.  76-268. 


1852. 

N.  Y.  124-840. 

Hun,  87-220.  • 

App.      Div.     72-601;     112-246; 
110-699;    140-632. 

Misc.  17-650. 

N.    Y.    Supp.     76-258;    08-279; 
104-290. 

Civ.  Proc.  7-lOa 
1858. 

Hun.  70-487:  87-220. 

App.  Dlv.  72-601;  185-416. 

N.   Y.   Supp.   76-258:   110-921. 

St.   Rep'p.  12-713. 
1854. 

Hun,  70-486. 

App.    Dlv.    84-59;    72-601;   IIS- 
246;  140-631. 

Misc.  42-335;  52-29a 

N.  Y.  Supp.  76-258. 

Olv.  Proc.  7-100. 
1855. 

App.  Dlv.  72-601. 

N.  Y.  Supp.  76-258. 
1856. 

App.  Dlv.  72-601. 

N.  Y.  Snpp.  76-268. 

Paige,  5-264;  0-28. 
1857. 

App.  Dlv.  72-601. 

N.  Y.  Supp.  76-258. 
1858. 


App.  Dlv.  72-601. 


Snpp.  76-258. 
I860 
N.  Y.   178-404;  100-161.     ^^^ 
App.  Dlv.  50-366;  72-601:  HO- 
IS);  112-243,  245:  132-788. 
Misc.     8-409;     17-651;     27-107: 

80-305. 
N.    Y.    Supp.    6S«-585;   64-4;   76- 

258;  122-620. 
1861. 
N.  Y.  04-535;  112-118._  ^    ^^ 
Hnn.  28-242;  45-234;  47-7;  78- 

143. 
App.  Dlv.  47-125  ;  61-31 ;  80-73  ; 

160-485. 
Misc.   63-171;   64-603;  75-434; 

00-454. 
N.     Y.     Supp.     70-253;    80-^10 : 

114-615;    185-515;    148-324; 

155-878. 
St.  Rep'r.  34-951:  40-293. 
Abb.  N.  C.  17-332. 
.  Dem.  4-58. 
Snbd.  1. 
N.   Y.  84-648;  04-585. 
App.  Dlv.  61-31:  80-76. 
St.   Rep'r.  46-859. 
Civ.  Ppoc.  5-87. 

1862. 

Misc.    61-208:    64-003 
N.  Y.  Supp.  148-824. 
18413 
Misc.   61-208:   64-603 

1080 


00-454. 


00-454. 


NOTES. 


1864. 

Misc.  O4«60S;  0&-4M. 
1869. 

N.  T.  188.210:  161-176;  171-176. 

Hnn,  76-622. 

App.    Dlv.    53-106:    70-528;    74- 

567;  164-826;  181-876;  168- 

£45;  180-396. 
Misc.     14-65:     16-887:     26-461; 

86-2;  81-423:  86-473;  80-717; 

61-548;  61-208;  64-608;  75- 

434;   88-21;   97-562;   90-4&4. 
N.  Y.  Supp.  44-853;  55-644;  61- 

430;     65-570:    78-808;    75-378; 

77-748 ;     116-804  ;     185-515  ; 

148-324;    162-^597 :    168-398. 
Abb.  N.  C.  17-828. 
Redf.  5-376. 
Dem.  6-31.^861. 
Connoly.  2-212. 
N.  T.  Ann.  Cas.  10-440. 
1866. 
N.    Y.    108-266,    265;    112-104; 

180-210;  205-236;  218-54. 
Hun,  41-366:  47-65,  66:  48-534; 
'       50-236:  68-71;   81-223. 

App.   Dlv.  0-85;  46-532;  76-206; 

101-124;    123-139;    124-703; 

131-270;  144-23. 
Misc.    8-392;    24-626;    27-429; 

63-607:    64-603;    88-421;    06- 

416;  00-454 
N.  Y.  Supp.  80-677:  54-127;  61- 

448;    01-937;    118-629;    126- 

43;   128-1020;   165-36. 
St.  Rep'r.   16-26. 
1867. 
N.  Y.  108-255:  112-104. 
Hun,  48-534;  81-223. 
App.   Dlv.  0-35;  68-81. 
Misc.  8-392;  64-608:  00-454. 
N.     Y.     Supp.     SO-67^:     70-252; 

114-615;  121-690,  989. 
1868. 

N.  Y.  Supp.   152-548. 
1860 
Adp.  Dlv.  155-166. 
Misc.  80-718. 
1870. 

N.  Y.   218-104. 

App.  Dlv.  26-124 :  47-472 ;  lOR- 

251:    67-.%02:    144-636;   146- 

68.  t06 :  16O-406. 
Misc.   06-133:  08-546. 
N.  Y.  Supp.  05-740. 
1871. 

N.     Y.     47-29fi:     0«-40:    00-616: 

121-241:      148-.'?84:      104-72; 

100-68.    501;   201-862. 
Hud.     14-.<*.V»:     16-587:     36-165: 

81-236:  88-171, 
App.    Dlv.   3-280:   8-563:   81-ROS; 

82-576:     40-406:     42-316:    60- 

277:     71-104.     •rJi-29:     80-845: 

84-218;      ft«-2.'>6:      107-466 : 

110-05:     118-900;     1.^1-288: 

187-642;    144-540;    150-429; 

161-132. 


Misc.     46-348;     51-215:    80-69; 

61-844;   62-640;   7»-621;  89- 

469;    00-306;    O4-702;    101- 

104. 
N.  Y.  Snpp.  85-688;  60-706;  70- 

170;    75-728;    76-406;    86-677: 

90-481;       00-748:       118-289; 

115-1016;  127-184;  i;W-84«; 

148-358;     144-600 ;     152-584. 

1636;  168-437. 
dr.  Proc.  14-877;  16-220. 
N.  Y.  Ann.  Cas.  1-397;  5-196;  6- 

461. 
Week.  Dig.  85-256. 
1879. 
N.  Y.  6-286;  10-369:  82-258:65- 

30;  74-437;  104-72. 
Han.  01-188. 
App.    DiT.    107-466;     185-42S; 

160-429 
Ml8C  62-5*40;  79-521. 
N.    Y.    Snpp.    75-728;    115-1016: 

119-994*    144-690;    162-684. 
App.  Dlv.  40-406:  71-104. 
Cfv.  Proc  14-146. 
1878. 
N.  Y.  6-286;  10-369:  85-381:48. 

88;    51-838;    66-379;    67-542; 

104-78 
Hvn.    12^806;   18-278;   5H-SBS. 
App.     Dly.     107-466;     118-900; 

187-642. 
Misc.    51-216;   62-540;  79-521; 

80-660. 
N.    Y.     Supp.     75-728;     00-481: 

00-748;     115-1016;    148-353: 

152-51.   548. 
A^  Dlv.    40-406;   71-104;  1»- 

N.  Y.  Ann.  Cas.  4-8S1 
1874. 

N.  Y.  166-128. 

App.  Dlv.  44>-406 ;  71-104 ;  167- 
466;    187-642. 

Misc.  62-540:  79-521. 

N.   Y.  Supp.  75-728;  115-1016; 
152-584. 

N.  Y.  Ann,  Cas.  4-351. 

Barb.  6-481;  10-586. 
1876. 

App.  Dlv.  71-104;  107-466. 

Misc.  62-540:  79-521. 

N.  Y.  Supp.   75-728;  115-101«; 
152-584. 

N.  Y.  Ann.  Cas.  4-361. 

Api>.    Dlv.     8-563:    Stfi^\S:    40- 
406 ;  71-104 ;  107-466. 

Misc.  62-540  t   79-521. 

N.  Y.   Supp.  75-728;  115-1016; 
162-584.     > 

C\v.  Proc.  14-377. 
1877. 

N.  Y.  18-488.  ^ 

App.    Dlv.    88-126:    46-406;   H- 
104 :  107-466. 

MlBC  62.640;  79-621. 
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N.  Y.  Supp,  56-545;  75-28;  115- 

1016 :   16S-684. 
How.   12-457;  17-«L 
Barb.  68-025.  , 

N.  Y.  Ann.  Cat.  1-158. 
1878. 

App.  DIv.  40-406;  71-104;  107- 

MlBC.  'e2-640 1  7I»-621. 

N.  Y.  Sttpp.  t5-728;  115-1016; 

162-584. 
How.  Pr.  12-457. 

i87e. 

N.  Y.  186-260;  194-72;  201- 
862. 

Hud.  27-44;  34-157:  48-577;  60- 
480 

App.Dlr.  15-841:  24-555;  40- 
406;  41-880,  588;  54-171;  60- 
94.  277  ;  71-104  ;  84-^18  ;  107- 
466;  118-900:  144-551. 

Misc.  51-210;   «2-540,  79-621. 

N.  Y.  Supp.  49-981:  69-708;  70- 
170;  75-728:  99-748;  106- 
fNH);  115-1016:  152-664:  159- 
816. 

N.  Y.  Ann.  Cas.  1-897;  7-268. 


N.  Y.  66-62L 
Hnn,  15-286^ 
App.  DiT.  48-06. 
Misc.  5-682. 
1881. 

Ht>w.  28-1. 
Wend.  ll-2a 
Misc.  89.74a  • 


N.  Y.  Supp. 


N.  Y.  11-61. 


App.  Dfr.  48-96. 
15. 

App.  DlT.  48-96. 
1886. 

App.  Dlv.  48-96. 


App.  DlT.  48-95:  81-804. 
N.  T.  Supp.  80-924. 


N.    Y.    9-176;    56-599;   58-402; 

182—869. 
App.  Dlv.  48-96.  103:  81-304;  89- 


T 


MlBC.    5-532 :    84-585 ;    102-125. 

N.  Y.  SuDp.  69-529;  80-924. 

Daly,  7-340. 
1890. 

App.  Div.  48-96:  89-6. 

N.  T.  Supp.  59-529. 
1891. 

N.  Y.  102-538. 

Misc.  8-587;  18-71. 
1892. 

N.  Y.  56-599. 

Misc.  13-72. 

Barb.  46-287. 


1888. 

N.  Y.  2-182. 

Hun,  58-248. 

App.  Dlv.  44-468;  61-447. 

N.  Y.  Supp.  61-88;  70-679. 

N.  Y.  Super.  69-481. 
1894.  n 

Barb.  29-289. 

Johns.  6-101. 
1895. 

N.  Y.  50-176. 

N.  Y.  Supp.  88.1001 
1897. 

Hun.  84-112L 

App.  Dlv.  61-447;  75-127. 

Misc.  40-80. 

K.  Y.  Supp.  70-679;  77-410;  92- 

Civ.   Proc.  7-406. 

Abb.   N.   C.  15-231,  462;  29-114. 

Barb.  22-187. 

Week.  Dig.  14-862. 

1898. 

Hun,   14-268;  54-610. 

N.  Y.  Supp.  124-918. 
1899. 

N.   Y.   37-108. 


App.  Div.  90-428. 
Misc. " 
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19-184;  99-161. 

N.   Y.  Supp.  86-416. 
1900. 

App.   Dlv.   15-209;  186-629. 

N.  Y.  Supp.  121-380. 

N.  Y.  Ann.  Cas.  4-174. 
1901. 

N.  Y.  214-104. 

N.  Y.  Supp.  121-380. 

App.  Div.   186-629. 
1902 

N.  'y.  15-482:  28-465;  24-181; 
85-352:  98-528:  99-258;  1Q8- 
166;  119-604;  117-542;  142- 
203:  161-96;  164-58.  145; 
166-203;  182-398;  188-397; 
197-319;  204-139;  208-S59; 
212-207 ;  218-103 ;  214-35, 
101 ;  219-308,  345.  471 ;  222- 
359 

Hun,  *  46-538;  49-535;  75-152; 
78-577;  82-807. 

App.  Dlv.  8-510:  11-165:  12-31, 
156,  524:  13-170:  14-51;  21- 
315;  22-522;  23-135:  24-113; 
26-124:  45-309;  52-76;  65- 
11:    57-164,    212:    66-170:    66- 

484:  73-.^68:  79-2.M:  80-343: 
83-342:  84-550;  88-252:  89- 
252;  91-584:  94-^5:  96-150:  98- 
169.  378.  882;  99-604;  102- 
507:  106-430;  109-612.  794; 
112-143,  356.  744  ;  113-70,  73, 
90.  109:  121-128,  714:  122- 
589.  817:  123-391:  124-.152; 
128-5544:  1.30-387:  131-445. 
832;  185-329;  137-408;  139- 
449;     142-54;     144-92.     685; 
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146-68-;     152-84.    742: 

620:  156-374.  666;  156-161, 
433  :  157-253.  417.  651  ;  lOO- 
404;  168-50,  825,  829;  169- 
.no.  4(VS;  1T1-:J0:J.  41)9:  17a- 
222,  220,  692;  l7ft-050;  181-57. 

MiKc.  !>-:i."i:  13-98;  16-677:  20- 
66:  33-TC9;  86-123;  42-615; 
50-482:  61-502;  70-341;  77- 
330:  N7-81:  92-467:  96-127, 
291;  102-636. 

N.  Y.  i?iipp.  29-571;  47-235;  48- 
36.  940:  50-190:  68-580:  65- 
49:  66-1108.  6M-1056:  72-508. 
1058:  78-296:  82-866:  84-1053; 
86-50;  87-67,  625,  906:  90-55.?; 
92-914:  94-203;  96-244;  97- 
1107;  98-867;  100-781 ;  107- 
604;  120-1;  124-660;  126- 
880;  128-981.  933;  129-378; 
180-555 ;  181-1 ;  186-256. 
664  ;  188-894  ;  140-669  ;  141- 
961,  1000:  147-475;  148- 
509;  151-286;  156-7;  157- 
31S:  158-658:  159-257.  536, 
lOCO:   160-172.  402. 

St.   Rep'r.  87-556. 

Civ.  Proc.  19-391. 

Abb.  N.  C.  20-298:  81«24a 

N.  Y.  Super.  54-146. 

N.  Y.  Ann.  Cat.  1-887;  4-9;  5- 
121;  9-904,  n..  886. 

Connoly,  1-866. 
1908. 

N.  Y.  98-528;  142-208;  197- 
319;  201-487;  204-189;  218- 
103:  214-104;  219-345,  47,  536; 
222-358. 

Hud,   49-535;   86-195:   87-411. 

App.  Div.  12-81:  28-135:  26- 
124:  45-809:  47-472:  58-445; 
84-869;  85-477;  88-252;  89- 
252;  94-35:  95-l.'»0;  98-382; 
108-250:  121-128.  714:  130- 
887;  187-409:  139-452:  144- 
686,  642;  146-68;  152-86, 
742;  155-656;  156-433;  160- 
4m;  l«2-8r.4:  173-419;  175- 
792;  178-955;  179-651:  181- 
67. 

Misc.  49-40.S;  51-820;  70-S41 ; 
88-339.  458;  96-127;  98-5<39 ; 
102-<)38. 

N.  Y.  Si'nn.  aO-.'STI:  84-359;  48- 
940:  68-.V0:  72-936:  81-356: 
87-006:  88-847:  95-740:  H>1- 
275  ;  128-931  ;  129-378  ;  130- 
,555  :  140-5.''»9  :  141-1000  :  148- 
170;  151-286,  953;  152-216; 
1K6-14.S:  159-535,  1060;  160- 
172;  164-748. 

riv.  Proc.  15-347. 

CoDnolr.  1-366. 

V.  Y.  Ann.  Cas.  5-121. 
I904. 

X  y  *><i-523:  11O-.504;  117-542; 
142-203;     177-384;     188-407; 


801-487:  218-103:  S14-1M; 
219-345,  471,  534. 

Hun.  78-278;  87-411;  88-361. 

App.  Dlv  6-43;  8-510:  28-185: 
26-124;  81-450;  47-472;  71-14: 
72-1;  78-170.  350:  81-617:  84- 
859;  85-477:  89-252:  94-35: 
98-380;  99-185;  108-251; 
121-128,  714:  122-5tlS:  130- 
887  ;  144-685  :  152-742 ;  156- 
.174,  656;  156-433:  100-404; 
168-169:    178-119:   181-57 

MlBC  18-08:  16-677;  86-708; 
88-150.  161;  88-460;  96-127: 
98-540.  _ 

N.  Y.  Snpp.  84-369:  52-836:  63- 
580 ;  65-1123  ;  76-746, 772 ;  81- 
356;  87-906;  106-46S:  107- 
401;  114-893:  129-378:  140- 
559;  141-1016;  144-656;  148- 
771;  152-214:  159-535,  1060; 
160-172. 

N.  Y.  Add.  Cas.  1-387. 

N.    Y.    52-389;    142-203;   218- 

103;  214-104:  219-315.  4TL 
Api».    DiT.    26-124:    47-472:  89- 

252;   108-250:    121-128.  714; 

144-685  ;     146-68 ;     152-742 ; 

155-656;      156-433;     160-404: 

178-055:    181-57. 
MlHC.   96-127:    98-546. 
N.    Y.    Supp.   95-740;    140^558; 

141-961:    159-535:    160-172. 
Abb.  N.   C.  81-240. 
1906. 

N.  Y.  69-122;  188-517:  155-2M: 

219-471. 
Hun,  90-170. 
App.  Dlv.  187-408. 
Misc.   28-411;   86-15:  96-585. 
N.  Y.  Supp.  85-736;  72-39;  161- 

909. 
1907. 

N.    Y.    166-893:    209-246:    21»- 

471. 
Hun.  45-120:  62-558:  79-880 
App.  Dlv.  8-453;  17-617;  82-5»: 

85-272;  44-304;  49-37:  88-474: 

91-99;  110-13:  150-018:  17S- 

494. 
Misc.  81-390:  42-76:  45-166. 
N.    Y.    Supp.   56-8:   60-640:  JJ- 

288;    82-401;    96-1042;   189- 

,325;   160-838. 
1908. 

N.   Y.   24-20:    166-208:  219-^1. 
Hun,  79-361.  _ 

App.  Dlv.  44-s304:  88-474:  173- 

404 
MIsr.'  45-166. 

N.  Y.  Supp.  60-640:  189-325. 
1910. 

App.  Dlv.  167-187, 
1918.  ^„ 

N.  Y.  112-626;  152-69;  1«M05 
Hud,  29-253:  41-162:  65-363. 
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App.    Diy.    17.247;    8^239:    B4- 

Sl;     117-288;     12G-774:     1.32- 

277;    137-191;    139-420:    172- 

243. 
Misc.  27-590;  80-025:  33-691:  40- 

94  ;  46-152  ;  50-329 ;  61-429. 
N.   Y.  Supp.  88-712;  40-587:  51- 

801:      53-3491;      58-209;      93- 

1101;   9H-684;    100-401;    111- 

116;   117-26;   121-1048;  124- 

14;   168-194:   169-877. 
St.  Rep'r.  3-262;  39-237;  47-781; 

67-682. 
Civ.   Proc.  14-803. 
Abb.  N.  C.  18-149:  20-151. 
How.  67-255. 

N.   Y.  Ann.  Cas.  6-396;  6-198. 
Siibd.  2. 

N.  Y.  148-671. 
N.  Y.  Ann.  Cas.  1-22. 
Svbd.  8. 

N.  Y.  62-405. 
Hun,  80-164. 
App.  DlT.  88-160. 
Misc.  18-507. 
Abb.  N.  C.  16-482. 
Week.  Dig.  17-239. 
1914. 

Aop.  DiT.  86-428. 
Allsc.   64-454. 

N.  Y.  Snpp.  64-810;  86-224. 
St.  Rep'r.  16-811. 
N.  Y.  Adu.  Cas.  6-2^. 
1916. 

N.   Y.   8-148;  78-292;   122-4S51 ; 

217-30. 
Hun.   37-583:   40-816. 
App.  Dlv.  46-567;  72-60;   102- 

404;    112-501;    118-243;    129- 

64. 
MlBc.  18-72  ;  62-86 ;  66-17  ;  78- 

280. 
N.  Y.  Supp.  61-1057:  76-336:  86- 

224;   98-882;    116-259;    119- 

844 ;  180-947. 
1916. 

Hun,   16-561;  61-80. 
1917. 

N.   Y.  64-437;  64-155:  186-454; 

219-6. 
Hun,   16-655;   18-47;   20-163. 
App.   Dlv.  86-124:  86-591. 
Misc.     20-657:     27-502:     28-253; 

81-504;    82-677;    89-98:    66- 

573. 
N.  Y.  Supp.  27-285:  46-383:  47- 

650;    66-886:    68-341:    69-149; 

66-382;  78-900;  107-310. 
1918. 

N.    Y.    61-542:   74-284:    180-232: 

183-80:  161-353. 
Hun.    26-623;    81-434.    575:    82- 

12:     64-614;     71-477:     82-576; 

92-431 
App.    biv.    18-225;    82-226:    86- 

51;  68-280. 
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Mlsc.  6-208:  14-608:  20-182.  216; 

27-529;  80-720;   88-38:   86-78. 

291 
N.  Y.'  Supp.  81-737:  66-188:  68- 

412;  64-596:  71-241,  768. 
Civ.  Proc.  14-126. 
Abb.  N.  C.  21-89. 
1919. 
N.    Y.    190-178,    192.    196,    197; 

216-205:   218-123;  220.3.T7. 
App.    Dlv.    76-145;    82-457:    84- 

240:   97-188:   99-482:   112-219: 

131-332;      149-164:      166-255; 

171-262;  177-814.  818. 
Misc.     44-490:     64-283;     67-99; 

60-75;     66-221:    67-246;    68- 

532  :  88-311  ;  98-339  :  97-250  ; 

99-.'>43,  548. 
N.  Y.  Supp.  77-873  :  81-835  :  82- 

634;    89-856:    104-100;    107- 

802:  111-745;  124-968:  184- 

1048;  160-647 ;  151-877  ;  167- 

l.-n.    242:    160-5.^    871.    1007; 

162-841;    164-087. 
N.  Y.  Ann.  Cas.  6-130. 
1920. 

N.  Y.  190-178.  192,  196. 
App.   Dlv.   18-225;  82-226; 

219;  176-630. 
N.  Y.  Ann.  Cas.  6-180. 
1921. 

N.  Y.  74-284;  188-92;  190-178, 

192,  196. 
Hun,  12-491. 
App.   Dlv.   18-225;  82-226;   112- 

219 
Misc.*  8O-720;    66-221 :    98-841. 
N.  Y.  Supp.  64-696:  167-151. 
N.   Y.  Ann.   Caa.  6-1.30. 
1922. 

N.  Y.  183-92,  286;   190-178,  192, 

196. 
ApD.   Dlv.   18-225;  82-226;   112- 

219. 
Misc.   66-221;   98-341. 
N.  Y.  Supp.  62-978. 
Abtf.  N.  C.  29-884. 
Keyes,  8-562. 
N.  Y.  Ann.  Cas.  6-130. 
1928. 

N.  Y.  190-178,  192,  196. 

App.   Dlv.   18-225;  32-226;   112- 

219. 
Misc.  27-529;  93-841. 
N.    Y.    Supp.    68-412;    116-781; 

167-151. 
N.  Y.  Ann.  Cas.  6-130. 
1924. 

N.  Y.  190-178.  192,  196. 
App.  Dlv.   18-225;  82-226; 

219 
N.  Y.*  Ann.  Cas.  6-130. 
1926. 
N.    Y.    126-280:    126-842: 

394;     162-366:     lflO-377: 

403;    176-432;    177-509; 
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841:  196*411;  204-9;  aOS- 
84;  206-494;  212-620;  216- 
463:  210-274. 

Hun,  84-148;  00-82;  66-210;  71- 
422.  542;  T4-8;  82-90:  89-271. 

Add.  DEv.  8-185;  10-549:  18-394; 
21-155:  28-129:  34-74:  26-337; 
26-141;  88-6;  34-198:  40-83: 
66-26;  66-41;  68-110,  586:  67- 
SW;,^?8-288;  69-177;  T6-406; 
83-107.  118;  96-461;  102-338. 
840;  104-54;  112-607;  113- 
634;  117-666:  184-272;  140- 
606;  162-353;  166-31.  215, 
222;  168-285;  166-728;  167- 
863;  168-104,  306:  172-265; 
178-9. 

Misc.  A-407:  26-548:  26-226;  30- 
496;  88-105;  42-629;  48- 
83;  67-868;  60-424;  67-214, 
800  ;  70-317  ;  76-845  ;  82-496; 
01-588:   99-69. 

N.  Y.  Sqpp.  44-767;  47-402:  49- 
1088;  64-479.  480:  66-841:  67- 
682;  61-570;  68-^9;  67-27;  68- 
161.  651:  73-1003:  74-813:  78- 
779;  89-112;  92-484;  98-849; 
96-81;  122-632;  126-865; 
127-756;  138-129;  186-384; 
148-42 ;  160-860:  163-776; 
164-711.  1010:  167-257:  168- 
1029;  169-1016;  160-708;  166- 
806. 
1926. 

N.  Y.  11-876.  890:  12-52:  72-588. 

Hun,   68-284:  74-845:   87-510. 

App.  DiT.  26-98;  47-119;  76- 
861;  88-686. 

Misc.   30-566;   66-140. 

N.  T.   Snpp.  34-286:  48-882:  68- 
1027:  86-198. 
1927. 

N.  Y.  107-226. 

Hod,  87-510. 

App.  Div.  47-119;  88-686. 

Misc.  30-566;  66-140. 

N.    Y.    Supp.    63-1027;    86-193; 
123-273. 
1928. 

App.  DIv.  47-119;  76-861. 

N.  Y.  Supp.  84-286. 
1929. 

N.  Y.  107-226. 

App.   DIv.  47-119. 

Idlsc.  66-140. 

N.    Y.    Supp.    63-1027;    128-273. 
1930. 

N.  Y.  10-164:  72-583;  166-136; 
187-8;   200-147. 

Hnn,  29-44. 


App.  DIv.  87-6;  88-585. 
Misc. 


30-566. 
N.   Y.   Supp.  63-1027:  86-103. 
1931. 
N.  Y.  75-316:  14T-225:  114-8ia 
Hnn.  73-429:  87-510. 
App.   Div.  87-4. 


Misc.  66-140:  94^377. 
N.  Y.  Supp.   162-807. 
1982. 

N.    Y.   121-194;   141-138. 

Hun,   8-706;  8-813;   16-625:  87- 

808. 
App.'  DiT.    1-517:    7-169;    174- 

308. 
Misc.    19-171;    24-645;    26-146: 

36-829;    60-829.    408:   T8-61B. 
N.     Y.     Supp.    66-805;    69-533: 

1O8-1044;   162-628. 
N.  Y.   Super.  69-820. 
1933. 

N.  Y.  4-614;  141-188. 
Hun.  19-^69;  87-803. 
App.  PIT.    1-517 ;    62-631 ;   84- 

564;   117-291. 
Misc.     19-171;     8S-329;     60-m 

408;  68-234;  62-256. 
N.  Y.  Supp.  44-194;  66-805;  66- 

478:  82-481:  98-684. 
1984. 
N.  Y.  141-188. 
App.  Div.  1-617. 
Bflsc.     19-171;     86-329;    60-S81 

406. 
1986. 
N.  Y.  141-188. 
Ajpp.  Div.  1-517:  174-308. 
Mlac.     19-171;     )K6-829;    60-829^ 

408. 
N.   Y.    Supp.  44-194. 
1986. 

Misc.   19-171;  69-329. 
1937. 
N.  Y.  4-614;  61-1:  92-^681;  106- 

274;  121-277;   191-446. 
Hun,  22-228. 
Am>.  Dfv.  62-680 ;  84-564 ;  117- 

Mlsc.  20-413;  27-208;  60-329. 

N.     Y.     Supp.     82-841;     08-04; 
102-817. 
1988 

App.  DIv.  62-580;  117-286. 

Misc.  20-418;  60-829. 

N.  Y.   Supp.  102-817. 
1939. 

Hun.  19-184. 

App.  Div.  84-664 ;  117-XW. 

Misc.  27-208;  60-829. 

N.  Y.  Supp.  82-841:  102-317. 
1940. 

App'.    Div.   117-288. 

Misc.  60-329. 
1941. 

App'.   Div.   117-288. 

Misc.  69-829. 
1948. 

Hun,  78-4. 

Misc.  86-864. 
1946. 

App.  DIv.  66-467.  _, 

Misc.  87-619:  40-684;  68-flt 

N.  Y.  Buop.  73-67;  88-n. 

Abb.  N.  C.  24-400. 
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App.      DlT.      04«616:     182-851; 

180-584. 
Misc.   86-462. 
Ni.  Y.  ISupp.  Ta-291 ;  167-785. 

N.   Y.  57-161;  las-iaO;  1S8-884. 
Hnn,  84-163;  88-287;  46-394;  90- 

148. 
App.    DlT.    8-468;    41-698;    76- 

408:    118-179,    622;    119-419; 

127-603:   130-627;   134-56.  69, 

72:     186-183:     140-613,     620; 

176-331;  179-390,  529. 
Misc.     19-673;     26-148;    87-521; 

48-185;   53-850;   54-131;  62- 

92:  67-580. 
N.    Y.   Supp.   44-42;  56-784;  75- 

1076;    78-779;    103-146,   466; 

104-447 :     105-844 ;     1 14-401 ; 

115-393;      118-712;      120-41; 

124-782;  125-1045;  186-273; 

141-2^:  166-634. 
St.    Rep'r.  48-697. 
ClT.  Proc,  6-410. 
Abb.  N.  C.  22-211. 
N.    Y.  Ann.  Cas.  4-860. 
Snbd.  1. 
N.    Y.   56-625;  122-107. 
Hun.  78-545. 
App.  THv.  82-51 ;  106-565  ;  118- 

179;   180-627;    140-617. 
N.   Y.  Supp.  29-619;  52-281. 
Abb.  N.  C.  27-261. 
Snbd.  2. 

App.  Dlv.  180-627. 
MUc.  78-96. 
Snbd.  8. 

N.  Y.  96-317;  141-286. 
Hun.   25-16:   27-529;  86-822. 
App.    Dly.    180-627. 
Misc.  19-249. 
N.  Y.  Supp.  188-693. 
St.  Rep'r.  52-818. 
Snbd.  4. 

App.    DlT.    186-627;    14O-620. 
1949. 

N.    Y.    55-525;   57-161;    128-129. 

Hun.    15-204;   16-219. 

App.   DlT.   8-468;   119-420. 

N.    Y.    Supp.    104-447;    105-844; 
118-712. 

Misc.  53-470;  54-181. 
I960. 

N.   Y.  86-669;  40-611;  57-161. 

App.   DIt.  88-270. 

Ifisc.   92-99. 

Keyes.  2-111. 

N.  Y.  Supp.  118-712;  156-171. 

N.  Y.  Add.  Cas.  6-260. 
1951. 

N.  Y.  78-536. 

N.  Y.  Supp.  118-712. 
1952.. 

N.  Y.  Supp.   118-712. 

How.  Pr.  11-418. 

Barb.  26-487. 


1958. 

N.  Y.  101-4588. 

Hun,  82-612. 

N.  Y.  Supp.  118-712. 
1954 

App.  DiT.  119-422. 

Misc.  48-188;  54-182. 

N.  Y.  Supp.  118-712. 
1955. 

App.  DIt.  5-415;  180-628;  185- 

N.  Y.*  Supp.  118-712;  120-41. 
1956,  ^^ 

N.  Y.  128-129. 

App.  DiT.  8-469;  176-381. 

NT  Y.  Supp,  118-712. 
1957. 

N.  Y.  9-849. 

Hun,  9-708. 

App.   DlT.   128-87. 

Misc.  96-20. 

N.    Y.    Supp.    107-868;   148-160. 
1958. 

Misc.  85-717;  92-99. 

N.  Y.  Ann.  Cas.  6-260. 

N.  Y.  Supp.  156-171. 
1961. 

N.  Y.  89-506. 

App.    DiT.    187-865. 

N.    Y.    Supp.    122-852. 
1962. 

Hun.  58-243:  63-211. 

App.    DiT.    52-595:    114-226. 

NT  Y.  Supp.   100-81. 
1965. 

N.  Y.  67-686. 
1966 

N.  Y,  87-686;  19-88;  217-29. 
Hnn.  7-114;  40-197. 
1969 

N.  Y.  68-202  ;  12^22 ;  184-301 ; 
207-25;   218-4;   228-186. 

Hun,   54-488:   58-243. 

App.  DiT.  87-121;  147-669; 
158-327:  161-438;  170-475; 
175-727. 

N.    Y.    Supp.    55-1130;    146-801; 
161-431,  860. 
1978. 

N.  Y.  218-9. 

App.  DiT.  158-884. 

N.  T.  Supp.  148-389. 
1974. 

App.   DiT.   161-438. 

N.  Y.  Supp.  146-801. 
1977. 

N.  Y.   189-471. 

App.xDiT.  171-3,  7. 

N.  Y.  Supp.  156-950. 
1978, 

App.  DlT.  171-3.  8. 

N.  Y.  Supp.  156-950. 
1979 

App.  DlT.  171-3.  8. 

N.  Y.  Supp.  156-960. 
1980. 

App.    DlT.   171-3,   10. 

N.  Y.   Supp.  156-960. 
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1088. 

N.  T.  27^5;  48-125:  6S-676:  56- 
525;    62-186;   80-117;    101-689. 

Hun,   90-148. 

APT).   Div.   140-617;  176-331. 

Bflsc.    19-673:    67-578. 

N.  Y.  Supp.  124-782 ;  125-1045 ; 
141-226. 
1984. 

Hun,  40-816. 

App.    DIv.    30-96:   44-463:    171- 
6.  9:   176-33k 

Misc.   a7-521. 

N.  T.  Snpp.  75-1076;  166-950. 
1985. 

N.  Y.  62-676. 

1986. 

N.  Y.  Supp.  104-447. 

App.     Div.     61-147:     118-179; 

119-419 :     176-831 ;     179-529. 

532. 
Misc.  64-182. 

ClT.   Protf.  2-296. 
1990. 

N.   Y.  221-206. 

App.     rhv.     127-647;     177-732; 
179-529. 

N.  Y.  Sfupp.  166-634. 
1991. 

App.   DlT.  171-806. 

Misc.  8-153;  34-25,  84. 

N.    Y.     Supp.    29-329;    69-461; 
166-1085. 

Civ.  Proc.  28-419. 
1992. 


App.   Dly.  127-909. 
MlBC, 


67-31. 

N.  Y.  Supp.  107-1020. 

Civ.  Proc.  6-297. 
1998. 

N.  Y    129-360. 

App.  Dlv.  86-412. 
1994. 

App.   Dlv.  48-560;  86-409:  ITl- 

Misc.  36-676;  40-134;  68-305. 

N.    Y.    Supp.    «a-897;    72-350; 
109-321;  166-1085. 
1996. 

Misc.  29-55. 

N.  Y.  Supp.  61-961. 
1997. 

N.   Y.   136-522. 

App.    Dlv.    10-3A4;    25-110;    60- 
289;  88-586. 

Misc.  02-315. 

N.  Y.  Supp.  85-193;  114-1077. 
1998. 

App.   Dlv.  167-301. 

N.   Y.   Supp.  82-401;  142-511. 
1009. 

Civ.    Proc.    16-19,  379. 

Mlpo.    67-34. 
N.  Y.   Supp.  107-1020. 
2003. 
Civ.  Proc.  16-19. 


2004* 

Civ.  Proc.  15-10. 

App.  Dly.  157-801. 

mIbc.  67-35. 

N.  Y.  Supp.  107-1020. 
2005. 

Hun,  64-876;  76-120. 

Misc.  8-158. 
2006. 

Misc.   67-36. 

N.  Y.  Supp.  107-1020. 
20<»7. 

N.  Y.  Supp.  107-949. 

App.  Div.  123-274. 
2008. 

N.  Y.  188-476. 

Misc.  14-38. 
2011. 

N.  Y.  183-476. 

App.  Div.  177-683 

N.  Y.  Supp.  35-237. 
2015. 

N.  Y.  122-238;  187-418L 

Hun,  88-260.      . 

App.  Dlv.  31-122;  57-143,  884; 
76-366;  77-149;  86-12:  18S- 
171;    189-472. 

Misc.  18-678. 

N.  Y.  Supp.  68-279:  78-175: 
1026;  114-209. 

Abb.  N.  C.  29-182. 
2016. 

N.  Y.   188-210;  216-639. 

Hun,  84-169. 

App.  Dlv.  23-384;  75-865;  8B- 
12:  98-197;  129-499;  150-5$2: 
161-.'»62:  176-938. 

Misc.    14-617;    27-468;   88-308. 

N.  Y.  Supp.  58-118:  78-175;  8»- 
246;    138-581;    155-696. 

Civ.  Proc.   11-180. 

Woek.   Dig    22-565. 
Svbd.  2. 

Hun.   32-537:   38-282:  88-260. 

App.  DlT.  28-386;  152-869. 
2017. 

N.   Y.   136-81. 

Hun,  69-828. 

App.  Dlv.  32-184;  47-S85:  «8- 
S22;  76-.'^65:  129-409:  183- 
187;  160-777,  782;  167-301 : 
168-557. 

Misc.    19-678;    29-466;   71-354. 

N.  Y.  Supp.  61-1093:  62-211:  T4- 
70;  78-175;  142-611. 

St.  Ri»p*r.  36-750. 

Abb.  N.  C.  29-177. 
Svbd.  8. 

Hun,  46-409. 
2018. 

App.  Dlv.  76-365:  129-499. 

N.  Y.  Supp.  78-176. 

N.  Y.  89-460;  186-172;  187-418. 
App.    Div.    47-387:    RT-IM:  JJ- 

866;    86-12;    129-499;    1«^ 

552;  151-562. 
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Mlac.  29-466;  57-84. 

N.  T.  SupD.  61-1008:  78«176:  88- 

245:  lVT-1020. 
Civ.   Proc.  6-290. 
How.  68-287. 
Snbd.  1. 

A  pp.  DiT.  81-122. 

N.  T.  170-58. 


N.   T.  S16-845. 

App.    Div.    47-384:    75-805;    M- 

402;   150-5&2;  176-988. 
Misc.  57-82. 
N.     Y.     Bupp.    78-176;    88-848; 

107-1020;   155-596. 

Dlv.  75-366;  04-408. 
.  Supp.  78-176. 

App.  Diy.  75-385;  94-406. 

Misc.  8-158. 

N.  Y.  Supp.  78-176. 


^•"^ 


App.  DlT.  76-865. 

N.  Y.  Supp.  78-175. 
2024. 

Aop.  Dlv.  75-866. 

M18C.  57-88. 

N.  Y.  Supp.  78-176. 
2025. 

App.    Dtv.    75-865;    157-301. 

N.  X  Sopp.  78-175 ;  142-311. 


N.  Y.  186-178. 

App.     Div.    47-385;    57-142.    l8l; 

75-865:  160-481. 
Misc.   8-153;   29-455. 
N.  Y.  Supp.  29-329:  61-1004:  62- 

208;   78-175;    145-1064. 
Svbd.    1. 

N.  Y.  Supp.  68-201. 

aos7. 

App.  Dlv.  75-865. 

Misc.  19*678 ;  57-35. 

«.  Y.  Supp.  78-176;  107-1020. 


App.   Div.  81-122;  75-365;  127- 

MlflC.  19-678 ;  57-40. 

N^Y.  Supp.  78-176;  1O7-1020. 

Div.  75-866. 


488;  181-840;  146-1064. 
How.  67-111. 
2082. 

N.  Y.  97-212. 
Hun.  25-307.  590:  92-879. 
Aop.    Dlv.    57-148:    79-135;    85- 
194;     86-12;     183-185;     150- 
549;   151-562;   163-616. 
Misc.    87-635;    68-308;    74-496. 
N.  Y.  Supp.  76-286:  79-1040:  «.*^- 
186.    245;    117-624;    123-686; 
124-1 074;   136-864;   150-596: 
168-704. 
Civ.    Proc.    11-180;    18-214.    313. 
How.    N.   8.   1-135. 
flnbd.  1. 

Hud,  84-466. 
Svbd.  2. 

N.   Y.   100-20:   128-186. 

Hun.    34-886,    465:    81-341;    88- 

261;  92-477. 
App.    Div.    6-421;   28-386;    189- 

601;   150-549.  655. 
Misc.    24-532;    71-353. 
N.    Y.    Supp.   34-784;   128-610. 
Civ.    Proc.   7-409. 
Abb.   N.  C.  15-468. 
8ubd.  8. 

Hun.  82-594. 
Misc.  8-158,  166. 
Svbd.  4. 

App.   Div.    121-314. 


App.  Div.  75-866. 
N.  Y.  Supp.  78-176. 

2oao. 

App.  Div.  75-866. 
N.  Y.  Supp.  78-176. 
2031. 
N.  Y.  100-20  ;  111-584  ;  220-532. 
Hun.   81-341:   86-73. 
App.  Div.  6-417;  81-123;  57-148; 

75-365 ;        79-1 36 ;        129-64 ; 

189-500;    140-479;   160-481. 

Misc.    32-218:    72-425.  

N.   Y.  Sunp.  65-717:  6S-59:  TS-        N.  Y.  207-868. 

176;   79-1040;    118-504;    125-1      App.  Div.  57-148. 
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N.  Y.  100-20;  142-680;  168-442; 
187-27. 

Hun.    25-807;    84-398.    465;    40- 
44*  64-466 

App.'  Div.  6M21:  57-148. 

Misc.  24-582. 

N.  Y.  Supp.  88-186. 

St.  Rep'r.  46-698. 

Civ.  Proc.  9-406:  18-81& 

How.  N.  8.  1-186. 
Svbd.  1. 

N.    Y.   10O-28. 

Hun.  48-590. 
9vb<J.  3. 

Hun.    25-590. 

St.  Rep'r.  46-677. 
Svbd.  4. 

Hun.   25-590:  48-690. 

Apn.  Div.  85-194. 
Svbd.  5. 

Hun.  48-590. 
S«bd.  6. 

App.  Dlv.  84-688;  85-104. 
2034. 

N.  Y.  100-20;  128-180. 

Hun.  25-587;  64-465:  75-281:  92- 
379,  477. 

App.  Div.  6-421:  23-386:  57-148. 

MIsp.   8-166. 

N.    Y.    Supp.    123-686 

Abb.   N.   C.   15-461. 
2085. 


168-704. 


r 


Norna 


Misc.  61-896l 
2086. 

Hun,  50-248.      ^  ^^ 

N.  T.  Supp.  100-008. 

Hl8C   71-364. 
9087. 

N.  Y.  100-20. 

Hun,  77-96. 

Misc.  65-119.  ^_  ^^ 

N.  Y.  Supp.  110-826. 

Civ.  Proc.  14-2a 

Cr.  Bep.  3-647. 
2088. 

N.  Y.  102-441. 

Hun.  48-166. 

App.  Dlv.  140-98:  157-801; 
100-480. 

MlBC.  50-610.  

N.  Y.  Supp.  61-1095  :  86-887  ;  09- 
168;  116-62;  142-011;  146- 
1064. 

St.  Rep*r.  68-986. 

Civ.  Proc.  14-244. 
Subd.  1. 

g.  Y.  111-687. 
un,   47-600. 
App.   Dlv.   88-118. 
Misc.  20-466. 
Snbd.  2. 
Hun.  41-194. 
App.   Dlv.  87-71. 
2080 

N. 'y.   128-180;    216-343:  220- 

582. 
App.    Dlv.    6-417;    68*185;    183- 

186;  150-644;  151-261. 
Misc.   83-400;  84-699. 
N.    Y.    Supp.    68-69;    117-624; 

136-467;    154-966. 
Civ.  Proc.  14-28. 
2041. 

Misc.  8-168;  84-26. 
N.  Y.  Supp.  29-829:  69-461. 
2042. 

App.  Dlv.  57-161. 
2060. 
Misc.  10-249 ;  74-262. 
N.  Y.  Supp.  133-986. 
Civ.  Proc.  18-198. 
Subd.  1. 

App.    Dlv.   11-829. 
2061. 

N.  Y.  Supp.  133-986. 
2064. 
Hun.  41-188. 
Cr.  R«p.  4-289. 
2067. 

Hun,  41-188. 
Cr.  Rep.  4-289. 
2068. 

N.  Y.  96-381;  188-440;  206-46; 

216-350. 
App.    Dlv.  6-424;   104-48 :   120- 
817;  139-472;  160-545;  168- 
558 
N.    Y.    Supp.    98-277;    124-47; 
186-274. 


2069. 

N.  Y.  1O7-60T. 

App.  Dlv.  2-108;  126-189;  14i- 
862;  160-779. 

N.  Y.  Supp.  100-681. 

Civ.  Proc.  14-241. 
2060. 

App.     Dly.     68-284 ; 
160-916. 

N.  Y.  Supp.  124-47;  186-6SK. 

Cr.  Rep.  8^7. 
2061. 

App.  Dlv.  160-916. 


139-472: 


App.  DlT.  169*916. 
20GO. 

App.  DlT.  81-122;  104-48;  160- 

N.  Y.'Supp.  114-209:  146-1084; 

164-9%. 
2067. 

N.  Y.  142-278. 

Hun,  66-288;  70-662. 

App.     Wt.     107-229;     120-98: 

1.66-888;  169-895. 
Misc.  31-550. 
N.    Y.    Supp.    66-559;   94-1101; 

142-366;    166-727. 
av.   Proc.   16-379. 
N.  Y.  Super.  64-184. 
2068. 

N.   Y.   186-76. 

Hun,  60-479:  68-514.  ^ 

App.    Dlv.   20-27:    60-288;  180- 

87;  188-«61;  171-307. 
Misc.  61-113.  ^  ^- 

N.     Y.     Supp.     46-646:     68-JM: 

110-148;    114-807;    123-204; 

154-966. 
Abb.  N.  C.  29-177. 
2069.- 

N.  Y.  186-76.  ^^  ^^ 

App.     Dlv.     126-87;     188-561: 

161-946.  ^, 

N.    Y.    Supp.    110-148:  128-204. 

N.  Y.  99-620:  192-95;  1S5-60: 
140-228,    418;   200-452. 

Hun,  84-684;  47-645;  65-298; 
70-563:  91-311. 

App.  Dlv.  «t-254:  8-552;  12-508, 
687;  20-50,  342;  38-824,  820; 
36-519:  44-400;  48-560:  4»- 
124;  52-180:  68-94:  79-43:^gt- 
409;  09-94;  107-229;  189- 
98;  146-654:  171-306.  307. 

Misc.  12-469:  14-42.  218:  16- 
806:  17-674:  19-673:  27-,'«T: 
88-701;  89-369.  454;  »-117: 
61-75:   69^205.  ^ 

N.  Y.  Snpp.  86-999:  46-727.  ««: 
60-703:  62-897:  66-58,  «?: 
68-1106:  T9-828:  94-1101; 
166-1086. 

N.  Y.  Ann.  Cas.  6-366. 
2071. 

App.  Dlv.  44-40L 
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Mlflc.    B4-344. 

N.   Y.  Supp.  eO-708;  104-122. 

N.  Y.  Super.  64-ia4. 
2072. 

Hun,  70-662. 

App.      DW.     166-388;     160-896; 
172-329. 

Civ.  Proc.  10-176. 

N.   Y.   Supp.   155-727. 
2073. 

Hun,  80-463. 

App.  DiT.  172-330. 

N.  Y.  Supp.  164-407. 
2074. 

Kun,  80-458. 

App.      DiT.     166-388:     160-896; 

172-330. 
24I7S. 

Hon,  50-105:  80-464. 

App.    DiT.   6-28;    106-666;    114- 

171 ;  188-561 ;  166-888 ;  160- 

895 
N.     Y.     Supp.     04-754;     00-693; 

128-294;    166-727. 
Civ.  Froc.  16-379. 
2076. 

N.  Y.  164-289. 

App.    Div.    6-28;    20-9;    88-414; 

60-288:    67-446;    74-217;    114- 

171 :    188-661. 
Misc.   22-384;  27-570. 
N.    Y.    Supp.    00-598;    128-294; 

164-407. 
N.    Y.    Super.  64-184. 
Wetfk.   Dig.  11-87. 
2077. 

Hun,  46-290. 

App.    Div.   6-28:   20-12:  46-158; 

80-92;  188-560;  ltO-784. 
N.     Y.     Supp.    61-140;    86-438; 

124-746. 
St.  Rep'r.  11-408. 
9078. 

App.  Div.  80-92 ;  166-888 ;  160- 

N.    Y."   Supp.    124-746;    166-727; 
160-611. 
2070. 

App.  Div.  170-7184. 
Ml8C.  27-339. 
N.  Y.  Super.  64-184. 
N.  Y.  Supp.  124-746. 
2080. 

Hun,  00-680. 
App.  Dly.  60-288. 
N.  T.  Snpp.  68-998;  154-407. 
208S. 

N.   Y.   160-280. 
Hnn,   01-319. 

App.  Div.  24-567:  87-414:  46- 
153:  46-814:  62-375:  74-217: 
77-500:  78-347;  82-671;  118- 
816;  128-278;  126-88;  188- 
560;  180-92. 
MHr.  18-734:  20-28.  39;  28-40 
88-832. 


N.  Y.  Supp.  40-760;  61-149,  665; 

68-446;    78-1051;    70-989;    01- 

900;    107-1101;   128-294. 
Civ.  Proc.  10-416. 
N.  Y.  Super.  58-66. 
2088. 
Hnn,  01-819. 
App.    Div.    44-458;    74-217;    77- 

500;    78-344;     128-278;    126- 

87 
Ml8c!  12-470;  18-784;  20-29;  46- 

183;  02-99. 
N.    Y.   Supp.   36-218;  61-41;  77- 

621;     78-1051;    70-989;    01- 

900;  107-1101;  110-148;  166-^ 

171. 
St.  Bep'r.  8-202. 
N.  Y.  Super.  64-184. 
How.  61-57. 
N.  Y.  Ann.  Cas.  6-24a 
2084. 

N.  Y.  104-188. 

Hun.  60-479. 

App.  Div.  74-217 ;  77-500 ;  128- 

278:  126-88. 
Misc.    88-352;   46-182;   61-113; 

100-569,  579. 
N.  Y.  Supp.  77-521;  78-1051;  01- 

900;  107-1101;  110-148. 
2086.  * 

App.  DiT.  118-816l 
2086. 

Hun,   78-303:   83-239;    104-187. 
App.  Div.  80-639;    42-251;    68- 

350;  06-77;  120-81. 
Misc.  O-406;  38^852. 
N.    Y,    Supp.    68-446,    1101;    88- 

493;  118-367;  180-1048. 
How.  64-528. 
2087. 
N.   Y.  77-505. 
App.   Div.  46-314;  48-432;  118- 

316:    138-562, 
Misc.  78-271. 

N.   Y.    Supp.    128-294;    180-865. 
2088. 

N.   Y.   118-101:  161-386. 

Hun.  01-319. 

ApD.    Div.    0-59;    20-11 ;    116- 

850;    130-94. 
IfTtsc.  18-734;  20-28;  81-560;  88- 

596 
N.  Y."  J^npp.  86-21.^:  40-760:  «-*- 

681 ;  121-819 ;  128-846  ;  166- 

438;   162-613. 
2080 
N,  Y.  Supp.  130-865. 


N.   Y.   188-222;   142-278;   184- 
32. 
2001. 

N.  Y.  186-394. 

App.   Div.   106-602;  146-581. 

Misc.  68-305. 

N.    Y.    Supp.   100-321. 

2002. 

N.  Y.  184-82. 

App.  Div.  112-429;  146-581. 
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Misc.    82-4. 

N.  T.   Supp.   68-129 ;  88-«07. 

sotia. 

N.  Y.  184-32. 

App.  Dly.  146-681 ;  160-181. 
M18C.  »:2-4. 

N.  Y.  Supp.  184-910. 
Week.   Dig.   lU-SM. 
9094. 

N.  Y.  184-82. 

Add.  Div.  61-104;  146-581. 


20^' 


N.  Y.  184-82. 
App.  DlT.  146-581. 
2096. 

N.  Y.  184-82. 
App.  Div.  146-581. 
2007. 
App.   DlT.   66-200. 
mIbc.    41-290;    64-81. 
Week.  Dig.  10-394. 
N.   Y.  Sapp.   108-1081. 
2009. 
App.  DlT.  113-81& 
Misc.  41-290,  481. 
2100. 

App.   DlT.   78-840:  79-24 
N.  Y.  Supp.  79-906. 
How.  61-514. 
2101. 

App.    DlT.    120-818. 
N.  Y.  Supp.  1O6-809. 
2102. 

N.  Y.   186-394. 
App.    DiT.   120-818. 
N.  Y.  Supp.  106-809. 
2119. 

How.  67-124. 
2120. 
N.    Y.    48-513;    61-442;    68-547; 
65-600:    68-463:    79-582;     86- 
655;      106-199;      106-64,      671; 
110-495;      112-608;      121-551; 
131-468;       139-55;       147-337; 
152-311.     430;     163-381;     164- 
437:      158-421;      166-47.      473; 
168-488. 
Hun,     25-602;     44-172;     68-100, 

508;  73-360. 
App.  DiT.  4-544;  7-294:  20-3: 
27-532:  82-1S2;  43-378;  44- 
241:  61-200;  63-436;  68-197; 
77-149:  81-118;  86-276;  lOl- 
427;  116-81)1;  123-594;  124- 
15.5;  127-853;  lOO-.'VlO  ;  178- 
252. 
MlBc."   30-643;     51-191;    63-367; 

101-247, 
N.   Y.   Supp.   6-231:   58-649:  60- 
615  ;  71-700  ;  74-94  :  94-1107 ; 
108-49.    726;    183-931;    162- 
113;    166-90O. 
St.    Rep'r.  35-413:   70-844. 
Civ.   Proc.   19-318:  80-89& 
Abb.    N.   C.    14-495. 
Svbd.  2. 

Hun,  68-598;  72-869. 


App.    DlT.    41-546;    lOT-274. 
Misc.  27-89. 
St.  Rep'r.  88-780. 
2121. 

N.    Y.    148-166;    162-216;    108- 

468. 
Hun.  88-139. 
App.    DlT.    4-544;    22-177;  7T- 

150;   160-666. 
N.  Y.   Supp.  47-1023;  146-44. 
2122. 

N.   Y.    166-4T3;   2O7-110;   21T- 

76. 
Hun,  49-476;  68-598;  61-88;  88- 

139. 
App.    DIt.    4-544;    77-150:    101- 
427;    106-46;    112-08;    188- 
577;    10O-668:    168-873;    181- 
148. 
N.  Y.  Supp.  34-592:  40-840:  71- 

1045;   92-22:    97-1115;   1ST- 

405;    148-716;    146-44;  164- 

539;  168^9. 
St.   Rep'r.  82-543;  89-615. 
S«bd.  1. 
N.    Y.    1i>4-370:   140-1;   16O-210l 
Hun,  21-527;  88-138. 
App.   Div.   4-265:  26-93:  48-540; 

67*186;   64-239;   162-577. 
Misc.  91-289. 

N.  Y.   Supp,  60-127;  166-28. 
St.  Rep'r.  36-1004. 
Subd.  2. 
N.  Y.  129-540;  162-216L 
Hun,     28-329;     67-282;     OO-SSS; 

61-60;  162-578. 
App.    DlT.    4-205;    8-397;   1T9- 

390. 
Misc.  27-458. 
St.    Rep'r.    36-1004;   88-22;   790: 

39-610,  789. 
ClT.  Proc.  16-12& 
Abb.  N.  C.  14-496. 
Bnbd.  8. 

App.  Dlt.  106-46.  ♦ 

St.   Rep'r.   8-722;  29-868;  SS-Sft 
2123 

App.    TAik   77-150:    161-784. 
2124. 

App.  DlT.  62-482:  77-15a 
N.  Y.  Supp.  71-187. 
2126. 
N.    Y.    126-800:    162-898;    166- 

168.  

Hnn.     22-551;     47-407;    64-206; 

66-98;  82-6. 
Aop.    DlT.     6-468:     22-165:    88- 

278:    41-497:    47-IS52:    51 -202: 

63-624:   77-150:  83-61:  87-S>: 

100-184,    191:    102-834:   106- 

46,     90:     122-284;    188-504: 

164-249. 
MiRc.     14-119:     ?tO-647;    S9-«B: 

42-118 ;.  84-202. 
N.     Y,     Snpp.     30-1107:    68-730; 

68-670:    60-6J4.    1009:    62-662; 

64-269,    676:    82-628;    91-6T5: 
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92-444;  94-319;  96-897;  lOB- 

968;   1T7-676;    148-716;    14«- 

919. 
St.    Rep' p.  69-623. 
N.  Y.  Anu.  Cas.  8*246. 
2126. 

N.  T.  126-368. 
Htm.   22-515. 
App.  Dlr.  77-150. 
St.  Rep'r.  82-543. 
Week.  DiT.   10-290;  11-116. 
Snbd.  8. 

N.  T.  Supp.  8-142. 
2127. 

N.    Y.    102-630;    104-369;    1311- 

245;  207-90. 
Hud,  76-140;  82-839. 
App.    Dlv.     15-56;    17-203;    22- 

174;  27-538;  80-52;  64-239;  76- 

144;     77-150;     87-59;     99-414: 

100-190.    191;   181-162;    161- 

195;  179-390. 
Misc.     9-251;     80-643;     40-134; 

101-14. 
N.  Y.  Supp.  60-506;  71-1044;  78- 

942;    81-320;     91-258;     107- 

689;  118-275;  166-243,  825. 
2128. 

App.  DlT.  80-58;  77-160. 
2129. 

N.  Y.  97-87. 

Hun,  28-186;  80-488. 

App.  Dlv.  1-187;  17-202;  75-669; 
77-150;  178-253. 

Ml8C.  40-185. 

N.  Y.  Snpp.  80-494;  78-888;  81- 
280;   164-962. 
21 30. 

App.  Dlv.   77-150, 
2181. 

N.  Y.  222-251. 

Hun.  48-602. 

App.  DlT.  34-597;  77-160. 

Misc.  39-452. 

N.  Y.  Supp.  80-194. 

Abb.  N.  C.  10-38. 
2182. 

N.    Y.   169-486. 

Hun.  40-176. 

App.  DiT.  77-150. 
2183 

N.  Y.  181-806;  214-602. 
Hun.  64-206. 

App.   Dlv.   58-345;   77-150;   178- 
253 

Misc.  62-315. 

N.   Y.    Supp.   68-1058;    114-1077; 
164-962: 


2134. 

N.   •/.  143-167. 

App.  Dlv.  77-149 ;  99-415 ;  103- 

895;  146-184;  149-672. 
MIso.   63-143. 
N.     Y.     Supp.    91-258;    92-1112; 

130-567;  184-241.  * 

llOl 


2136. 

N.  Y.  142-235:  149-554. 

Hun,    64-337. 

App.  Dlv.  50-59:  63-342;  77-150; 
78-434  :  86-28i2  ;  99-415  ;  103- 
395;  111-396;  134-563;  140- 
59:    146-184;    149-672;    160- 

Mlsc, '7-217;    67-30. 

N.    Y.    Supp.    80-300;    92-1112; 

97-700;     106-1079;     119-641; 

124-828;   184-241. 
Civ.  Proc.  19-318. 
2186. 

N.  Y.  73-437. 

Hun,  6-626,  662:  80-487. 

App.    Dlv.    17-562:    46-504;    75- 

569;     77-150;     78-434;     146- 

135. 
N.  Y.'  Supp.  80-494;  78^838;  80- 

800;  180-567. 
Abb.  N.  C.  10-38. 
Week.  Dig.  1O-890. 
2137. 

N.  Y.  110-609;  181-806. 

Hun,  92-14. 

App.  Dlv.  77-150:  149-672;  178- 

2S3;  179-398. 
Misc.  40-135. 
N.    Y.    Supp.    81-280;    134-241; 

164-962. 
2188. 

N.    Y.    106-64;     119-502;     149- 

554;   166-170. 
Hun,   19-6;  26-111;  72-360;  86- 

515;  90-53:  91-98,  234. 
App.  Dlv.  27-75;  46-504;  60-58; 

61,198:     63-342.     617;    68-346; 

77-150;  88-52;  86-280;  97-285; 

99-415:       113-316;      114-169; 

129-268;    182-609;    149-672; 

156-457;  160-667. 
Misc.   14-177. 
N.   Y.   Supp.   26-874:  36-89,  463; 

61-400:    65-707;    68-1058;    89- 

929;   91-258;    113-861;    117- 

81 ;  184-241. 
2139. 

.   Hun,    01-85;   91-99. 
App.    Dlv.    39-34;    45-606;    77- 

150  ;  99-415  ;  146-185. 
Misc.    14-178. 
N.  y.  Supp.  25-874:  36-463;  64- 

436;    61-400;    91-268;    180- 

567. 
2140. 
N.    Y.     72-415;     82-3.'58:     93-97; 

97-203;     98-335:     ;l 00-85.   680; 

126-157.     364:     151-664;     162- 

317;   166-164,    476;  212-174; 

214-600:  219-89. 
Hun.     24-69:     29-126;      38-273: 

45-.56,     310;     47-451;     81-313: 

«4-«R. 

App.  Dlv.  2-444;  6-526:  30-53: 
3«-75:  37-45:  64-615;  74-58. 
604;    77-150;    78-259;    86-313; 
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02-246;     96-8;     98-620:     lOl- 

218.    481;    iOe-282;   110-8,   70; 

1 14-356 :     124-156 ;     127-853, 

080;  132-668;  184-604;  144- 

461 ;  151-642  :  167-702. 
Misc.    4-328;  7-206;    14-119;   89- 

450;  06-484;  101-13. 
N.  Y.  Snpp.  25-874:  66-198:  80- 

194;    85-482:    87-72:    88-1060; 

90-194;    91-716:    96-697,    862; 

99-1045;     108-726;     111-924, 

1 12-189  ;     122-94  :     199-340  : 

186-1081:   142-942. 
St.   Rep'r.  9-600;  49-48;  69-623; 

70-846. 
Abb.  N.  C.  17-866;  20-48. 
Week.   Dig.  13-207;  16-166;  17- 

169. 
N.  Y.  Ann.  Cas.  2-246. 
Subcl.  1. 

N.  Y.   143-167. 
Hun.   68-598. 
App.    DlT.   157-702. 
St:  Rep'r.  35-418. 
Civ.  Proc.  9-888. 
Svbd.  2. 

Hun.  58-598. 

App.  Dlv.  182-668;  157-702. 
St.  Rep'r.  85-413. 
Svbd.  3. 
Hun.     34-322;     36-185;     44-576; 

47-452;    58-696;  .  74-170;    85- 

808.  ^^^ 

App.    Dlv.    4-281;    32-182;   182- 

668;  188-173;  157-702. 
N.   Y.    Supp.   23-113;   123-349. 
Civ.  Proc.  9-338. 
SubdL  4. 

N.  Y.   112-609:   119-507. 

App.  Dlv.  1-684  ;  4-266 ;  26-606  ; 

157-702. 
Misc.   14-229. 
St.  Rep'r.  86-999. 
Subd.  5. 
N.  Y.  92-306;  106-282;  110-498; 

119-507;   128-687;   142-854. 
Hun,     25-603;     44-295;     60-234; 

74-254;   92-689. 
App.  Dlv.  2-538;  4-266;  42-368; 

106-607;    157-702;    168-665. 
Misc.    7-280;    13-22:    14-229. 
N.  Y.  Supp.  6-895 ;  94-866.  477. 
St.    Rep'r.    11-577;    15-110:    20- 

913:    27-87.    131;    32-839:    33- 

966;  36-999;  39-613;  48-202. 
Abb.  N.  C.  17-372. 
2141. 
N.  Y.   100-S9:  106-257;  110-494; 

112-507;   126-147,   860;  214- 

601;  216-97. 
Hnn,     42-581:     44-293:     00-284: 

61-64:    81-313:    88-140. 
Apn.    Dlv.   1-70:  22-174:   39-247: 

77-149  :      80-283  ;      124-155  ; 

165-184;  166-411. 
Misc.  7-206. 
N.    Y.    Supp.    150-35;    152-295. 


2142. 

N.  Y.  182-807. 

App.  Dlv.  77-149. 
2148. 

App.   Dlv.  42-261;  77-160;  U4- 
170;   162-849. 

N.  Y.   Supp.  49-207;  89-10;  99- 
679;    147-848. 

Abb.  N.  C.  18-246. 
2144. 

N.    Y.   214-601. 

Hun,  22-47a 

App.  Dlv.  77-160. 

ICIac.  89-648. 
2145. 

N.  T.  214-601. 

App.  Dlv.  77-140. 
2146. 

App.  Dlv.  4-644;  77-148. 
2147. 

Hnn,  40-170. 

App.  Dlv.  77-15a 
2148. 

N.  Y.  148-223. 

Hun.  82-258. 

App.    Dlv.    57-161:    77-149:  «•- 
12;  129-499;  169-666. 

MlBC.  34-25. 

N.  Y.  Supp.  114-499;  146-44. 
2148ft. 

N.  Y.  228-91. 

App.  Dlv.  179-694. 


N.  Y.  88-66:  169-800;  906-l(tt. 

Hun,  25-270;  49-346;  56-241: 
90— 641 

App.  Dlv.  62-144;  54-628:  66- 
Kn»;  64-878:  68-116;  76-«: 
91-433;  ni-114,  119;  11»- 
627;  182-391;  134-267;  142- 
694;  149-567;   166-578. 

Misc.  9-47.  96;  10-746;  19-521; 
81-479:  27-725:  87-480:  S»- 
847  ;  40-548  ;  41-632  ;  43-660: 
'46-254;  47-632;  50-149.  641: 
58-216.  646;  59-487;  62-231. 
498.  513;  67-546;  94-617; 
101-255. 

N.  Y.  Supp.  19-333;  47-568;  59- 
712;  72-106;  74-243;  75-1080; 
84-680  ;  85-335  ;  88-262 ; 
109-808;  110-1044;  113-105S: 
1 14-771 :  1 15-256 ;  1 16-691. 
121-618;  123-379;  127-488: 
128-654  :  133-959  :  167-.'>5S. 

St.  Rep'r.  28-61;  40-679:  52-421. 

Civ.  Proc.  14-847:  16-447;  17- 
227;  19-217. 

Daly,  18-276. 

N.  Y.  Ann.  Cas.  9-261. 
Subd.  1. 

N.  Y.  38-451;  44-488;  51-689: 
76-801.  674;  127-176. 

Hun,  87-8. 

App.   Dlv.   5-500:  52-141.        _ 

Misc.  8-186;  11-351:  25-^2:  2^- 
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5116 ;  42-226 ;  61-229 ;  62-641 ; 

80-639;    88-133. 
N.    Y.   Supp.   9-24:  64-1057:   01- 

712 ;      116-1090 ;      116-1118 : 

141-959;    151-783. 
8t.   Rep'r.  5S-58. 
Week.    Dig.    26-867. 
Sabd.  2. 
Hun,  69-591. 
App.    Dlv.    11-264;    41-882;    68- 

117;  127-812.  . 

Misc.    20-349,    612:    22-739;    28- 

645  ;  24-734  ;  25-598  ;  80-639. 
N.    Y.    Snpp.   6-364;   46-918;   52- 

107;    63-785;    56-155;    58-493: 

82-984:  8«-i6;  102-518:  111- 

856;  121-298;  123-253;  141- 

959:   155-351. 
St.    Rep*r.    29-654;    49-V17;    62- 

490;  63-389. 
6iibd.  3. 

App.    Div.    134-207. 
Misc.  11-855;  76-488. 
N.   Y.  Supp.   104-748;  118-949. 
St.  Rep'r.  29-654. 
Civ.   Proc.  8-178;  18-418. 
SvHd.  4. 

Abb.  N.  C.  21-312. 
Daly,  11-153. 
Subd.  6. 

Misc.    16-60;    19-540;    56-149. 
N.   Y.  Snpp.  98-194 ;  181-691. 


8«1 


N.    Y.  182-234. 

Hnn,  84-340. 

App.   Dlv.   7(1-96:  119-12. 

Misc.    58-546;    62-517;    101-256. 

N.  Y.  Supp.  56-761;  01-524; 
06-775;  109-808;  118-1058; 
144-320;  167-55S. 

CiT.    Proc.  9-429;  12-859. 

N.    Y,  Ann.  Caa.  9-261. 

ibd.  1.  « 

N.    Y.  84-287;  182-234. 

Misc.  26-680. 

N.   Y.  Snpp.  88-1067. 
8nbd.  2. 

I  Tun,  52-850:  85-452. 

App.   DiT.  46-210. 

Misc.   24-735;  48-187. 
Bobd.  8. 

Hun.  <i9-90. 

Misc.   18-418. 

St.  Rep'r.  58-50. 
6iibd.  4. 

N.   Y.    102-203. 

Hnn,  41-101. 

App.  Dlv.  52-217;  62-269;  87- 
63;   148-692. 

Misc.  58-218:  59-543;  62-641: 
66-591 ;  82-491. 

N-  Y.  Supp.  109-13:  111-413; 
115-1090 :  120-811 ;  132- 
lOlfi:    144-l.'?5:    149-514. 

St.   Rep'r.    16-968. 

Abb.   N.  C.   16-85. 
S233. 

N.  Y.  189-568. 


76-96;  102- 


61-230 ; 

109-808; 
131-265 ; 


Hun,  78-409. 
APP.   Dlv.  50-437; 

271;  146-476. 
Misc.    9-453;    58-546 

100-669. 
N.    Y.    Supp.    92-460; 
113-1058;  114-142; 
166-736. 
Abb.    N.   C.   29-56. 
V.  Y.  Ann.  Cas.  9-261. 
2234. 

N.  Y.  183-22 
Hun    28-284 
App.*  Dlv.   68-118';  76-96;   166- 

809;   181-122. 
Misc.   12-150;  58-549;  63-247. 
N.   Y.  Supp.   116-667. 
How.  00-439;  69-432. 
N.  Y.  Ann.  Cas.  9-261. 
2236. 

N.   Y.   201-453. 
Hnn,  57-234.  561. 
App.    Dlv.    41-383;    46-140:    60- 
437;     53-511:    64-110;    64-873; 
76-96;  83-157;    105-553;   113- 
721;    122-585:    132-391;    142- 
594  ;  144-701  ;  176-728. 
Misc.  9-453:  10-746:  12-687;  14- 
29;  16-320:  18-241;  20-139.  850; 
22-232.    234;    23-672.    684:    28- 
530:  37-480;   4O-204;    42-406; 
52-150;    55-249;    56-464;    58- 
216;   61-83.   228,   234.   628,   653; 
63-23;  67-126;   69-3^;   100- 
669. 
N.   Y.  Supp.  36-248;  36-145:  46- 
918;    5S-294.    303;    55-616;    68- 
313;    69-563;    60-1040;    66-387; 
72-103:    75-1080;    78-948;    80- 
1015;    81-642;    84-228:   86-182, 
804;    99-215;     1 01-803;     107- 
128,     694;     108-725;     109-50; 
113-2,    21.    614;    114-97,    115, 
142,     415;     116-691;     117-318; 
118-326;     121-617;  ~ 

12€5-713:      127-438; 
163-1019:    166-736. 
Civ.   Proc.   19-217. 
Abb.  N.  C.  29-56. 
How.  60-439. 
T.   &  C.   1-588. 
N.  Y.  Ann.  Cns.  2-145;  9-261. 
2236. 
N.   Y.   58-323:   139-5.^ 
App.   Dlv.  57-191  ;  76-96 ;   159- 

23. 
Misc.   27-726:    40-54S:    42-403. 
N.   Y.   Supp.   68-270;   113-1058; 

143-95.   1067. 
How.   60-437. 
X.  V.  Ann.  Cas.  9-261. 
2237. 

A  pp.  Dfv.  76-96. 

Misc.   18-241:   58-546. 

N.   Y.   Supp.   84-580;   109-808. 

Civ.  Proc.  1-446. 

How.  63-3. 


125-455  . 
129-715: 
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Week.  Dig.  11-8ML    ^ 

N.  Y.  Ann.  Cas.  9-261. 

S988. 

N.   Y.   52-445. 

Add.*  Div.  ©4-373;  76-96;  lOS- 

521,  523 ;  105-553. 
N.  Y.  Siipp.  TB-108. 
Abb.  N.   C.  18-88. 
Week.  Dig.  16-86. 
N.  Y.  Ann.  Cas.  »-261, 

2289. 

Hun.  9KV>549.' 

App.   DIv.   T6-96. 

Ml«c.  12-150. 

Civ.  Proc.  18-411. 

How.  N.  S.  2-89.     ^^ 

N.  Y.  Ann.  Ca8.  0-261. 
2240 

App.    Dlv.    11-265;    41-388:    76- 
96;   122-584. 

Ml8C,    11-355;   40-207;   47-683. 

N.     Y.     Snpp.     «:i-150;     Hl-642; 
107-604;  121-298. 

N.  Y.  Ann.  Cas.  9-261. 
Subd.  ]• 

Civ.  Proc.  8-178;  18-52. 
Snfid.  2. 

App.  Dlv.  105-554. 

Civ.  Proc.  18-52.  ^„^  ^^„ 

N.   Y.   Supp.   58-494;   123-253. 

Subd.  8. 

lllsc.  ao-120. 
N.  Y.  Supp.  61-786. 
Civ.  Proc.  18-52. 
2241. 

Hun,  81-810, 

Misc.    68-853. 

App.  Dlv.  76-96;  106-564. 

N.  Y.  Supp.  laarOJi- 

N.  Y.  Ann.  Cas.  9-261. 
2242. 

N.  Y.   182-284. 
App.   Dlv.   76-96. 
N.   Y.   Supp.   122-421. 
N.  Y.  Ann.  Cm.  9-261. 

2243. 

App.  Dlv.   76-06:  105-554. 
N.   Y.   Super.   59-554. 
N.  Y.  Ann.  Cas.  fl-261. 

2244. 

N.   Y.   182-234;   210-272. 
Hun.  64-153:  71-254.        ^^     ^^ 
App.    Dlv.    46-243;    53-510;    67- 
.^r>:  7a-.-)S0:  76-00,  .S7l ;  8S- 

151;  121-800:  128-864:  137- 
627  ;  139-743  ;  144-701 ;  156- 
272 
Ml  so  '9-40:  10-745:  13-41,  250; 
14-r.70:  20-014:  22-2(-l.  '*63; 
26-682;  28-552:  30-287-  j^- 
lis:  :iH-12:{:  U-004;  5H-537; 
59-48.-?:  (M>-0(»:  61-40;  62- 
498;   68-353:   92-399. 


N.   Y.   Snpp.  31-804:  34-168:  49-  ♦2252. 


472;  76-5T8;  77-01;  78-TlS; 
81-374;  82-j>43;  84-580;  9*-- 
253;  106-71H;  110-907;  11:5- 
43.  ltI8.  2.'tO:  115-2.V;;  ll*»- 
326;  122-421;  124-57:*;  129- 
715  ;  130-274  ;  141-271 :  14«- 
li).');  147-913;  144>-4.-.r» ;  150- 
995;    156-89. 

Civ.    Proc.    15-411:  S8-222. 

8t.   aep'r.  5-97. 

Week.    Dig.    25-134. 

N.  Y.  Ann.  Cas.  1-199;  »-26L 
2245. 

Hun.  78-409.  410,  414. 

App.  Dlv.  45-140;  76-96. 

BIlsc.  28-673:  61-230, 

N.  Y.  Supp.  96-620;  114-142. 

N.  Y.  Ann.  Cas.  9-261. 
2246. 

Misc.  26-781. 

App.  Dlv.  76-96l 

N.  Y.  Ann.  Cas.  9-281. 

2247. 

N.   Y.  76-584. 

Hun,  71-264.  ^__    _     ^^. 

App.   Div.  76-96:   10«-5S7;   !!«• 

120. 
Misc.    7-184;    47-632;    58-547; 

92-99 
N.     Y.     Supp.    84-144;     9S-242: 

1O9-806:    156-171. 
How.  60-439. 
X.  Y.  Ann.  Cas.  9-261. 
2248. 

App.   Dlv.  76-96. 
Misc.  31-726:  59-490. 
N.  Y.  Supp.   11O-1083. 

Civ.  Proc.  15-411. 

N.  Y.  Ann.  Cas.  9-261. 
2249. 

N.   Y.  70-180.  ^ 

App.   Dlv.  wa-Sll;  76-96;  10»- 

342;    139-746. 
Misc.    8-353;    9-46;    27-179:  2^ 

552;  43-81;  50-641. 
N.  Y,    Supp.  58-388:  S«-514;  S8- 

960  :  »Or477  :  94-463  ;  98-^; 

108-41;  118-326;   llM-359. 
Civ.  Proc  15-411. 
N.  Y.  Ann.  Cas.  9-261. 
2250. 

N.  Y.  69-610. 

App.   Dlv.   76-96l 

Misc.      39-441;      43-81;      54-»; 

67-547. 
N.   Y.   Supp.  80-203;  80-514. 
Civ.  Proc.  5-141. 
N.  Y.  Ann.  Cas.  9-261. 
2261. 

App.   Dlv.  14-549:  76-96w 
Mii»c.  92-315:  100-670. 
Civ.    Proc.    19-234. 
X.  V.  Ann.  Cas.  9-261. 
N.    Y.    Supp.    156-559. 


1113:    53-700:    61-084:    63-492. 
64-131;    65-964;     67-139;     73- 


.A.pp.   Dlv.   76-96. 
N.   Y.   Ann.  Caa. 
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n!"y.   lBA-391  :  «92-.a1.  232. 

A|m,  Uiv.  4«»2ra;  ni--'77:  tt«-17; 
75-54;  f(J-jK};  ISO- 17:  t»«- 
700;    137-2;    lG.1-805 ;    166- 

158;  17»-7^7. 
MIsic.     17-379,     1»'p475;     ?«-47; 
23-407.     C9fi;     24-71«;    iiJ»-;W4: 

33-474 :  3H-207  :  aa-350  ;  40- 

561 ;     50-.SU1,     sort :     54K.386 : 

R7-444;    5S-21S;     «5-.'502:    08- 

011. 
N.  Y.   Siipp.  47-1.9R:  53-801:  ««- 
1120;  «0-5ir>;  <J4-1007:  nT-t)02; 
7a-102G  ;  T7-sr)4,  5»0a  ;   751-819  ; 

104-0n0;       IWI-8R1;      110-77r.: 

120-!m3:    1»1-41T 
R5 


r>«(4: 


283 


132-360;    142-JJQl;    IKl- 
i,     7JK5:     1W-(17():     130-709: 
1 03-200;    165-7S8. 
ClT.   Proc.  15-340;  10-234. 
N.    Y.    Ann.    Cas.    6-22.1;    T-1C3; 
0-261. 


N.  T.  188-lOS;  210-272. 

Hm.  10-220. 

App.  Ply.  «O-20fi:  76-06;  01-432; 

112-120:    14O-506. 
Misc.   0-46:    1«-242:    26-682;   38- 

578;  47-632;  02-31Q. 
N.    Y,   Snpp.   56-760:  74-600:  78- 
64  ;  86-919  ;  87-471 ;  133-964. 
N.  Y.  Ann.  Caa.  0-261. 
Snbd.  1. 

App.   DIv.  76-103. 
2255. 

App.   Div.    76-96. 
Misc.   45-653. 
N.  Y,  Ann,  Cos.  »-261. 
2256. 

N.    Y.    188-103;    222-52. 

Hnn,  58-552:   78-445. 

App.  Piv.  76-96;  112-120;  152- 

553;  165-802;   176-111). 
Misc.   18-417:  22-128,   134:  53- 

461;  5K-.-)46,  551. 
N.    Y.     Supp.    48-810;    70-910; 
105-27;       1OO-S08;       137-r»72 ; 
162-4T1. 
N.  Y.  Ann.  Cas.  0«961. 
2257. 

N.  Y.  222-52. 

App.    Div.    70«9e;    165-802. 
Miac.  53-461:  5K»r>r»i. 
N.   Y.   Supp.    100-808;   120-737. 
N.  Y.  Ann.  Caa.  0-261. 
2258. 

N.  Y.  222-52. 

App.  Div.  76-96 ;  152-556 ;  165- 

807. 
Miac.  22-135;  58-.'>51. 

N.   Y.  flhipp.  48-810. 
N.  Y.  Ann.  Cm.  0-261. 
2250. 

N    Y    222-56 

App.'  Div.  76i.96  ;  152-556  ;  165- 
808. 
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Misc.    18-419;    22-128;    25-3X0; 

5M-551. 
N.   Y.    Snpp.    100-808;   137-572. 
N.  Y.  Ann.  Cas.  0-201. 
2260. 

N.  Y.  183-229. 

llun,  24-()24:  25-303:  34-55,  230. 
App.    Div.   14-584  :   76-06 ;   106- 
^  342;    10f>-63.5;    142-206. 
Misc.     0-456;     18-417;     56-641; 

02-316. 
N.   V.  Supp.  04-463;  06-359;  08- 

604;    12<l-1088. 
How,   61-100;   63-165. 
Week.   Dig.   13-143. 
N.  Y.  Anil.  Cas.  0-261. 
2261. 

N.   Y.   183-229. 

Apn,  Div.  76-96  :  10<|-343  ;  16d- 

Miac.   02-316. 

How.  68^165. 

N.  Y.  Ann.  Cas,  0-261. 
22112 

App.  Div,  T6-06:  134-504. 

Misc.  14-173;  02-316. 

N.  Y.   Supp.  110-576, 

How.   63-105. 

N.  T.  Ann.  Caa  9-261. 
2263. 

N.   Y.   132-367. 

App.   Div.   76-96;  84^27;    144- 
658:  150-26. 

Misc.  23-648  :  24-278  ;  57-444. 

N.  Y.  Sapn.  ltO-09Q;  143-1067. 

Civ.  Proc.  10-180. 

N.  Y.  Ann.  Cas.  0-261. 
2264. 

Hun.  73-415. 

App.  Div.  76-06;  127-82. 

Misc.  46-437;   55-249. 

N.  Y.  Ann.  Cas.  0-261. 
2265. 

W.    Y.   160-390:   S22-251. 

Hun.    24-024:    25-270:   57-563. 

App.   Div.  50-140;  65-314;  76-06. 

MIso.     14-.'M7;     41-604;     48-383; 
60-641  ;  61-46  ;  08-471. 

N.   Y.   Supp.   60-184;   78-713;  80- 
1015;  li;U43. 

St.   Rep'r.  38-352. 

riv.  Proc.  4-163;  7-912. 

How.    61-2e>5;    63-3;    66-426. 

How.   N.   S.  3-383, 

N.  Y.  Ann.  Cas.  0-261. 
Svbfl.  1. 

I>nly,  11-206. 
Siib«l.  2. 

N.   Y.  40-227. 

Him.  24-77.  626. 

App.    Div.    150-417. 

mW.    5-166:    14-173:    lOl-ll.T 

N.   Y.    SuPD.   5-381  ;   73-9 ;    144- 
506:    lCMJ-72.'. 

Civ.  Proc.  4-1. -.0:   11-313;  17-65; 
10-217:  2.1-222. 

D.nly.   11-200. 


r 


NOTES. 


Hun,  41-72. 
2320. 

N.  Y.  101-310;  214-203. 
Hun,  87-308:  61-248:  61-197:  64- 
.    19;  88-206:  80-527. 
Add.    Dlv.    3-142;    7-347:    8-400: 
23-412;    24-250;    33-116;    43- 
232;     74-113;     80-326:     1«0- 
668;    124-423:    125-464.    800; 
126-801;     120-586;     134-532; 
162-889  ;  170-291  ;  177-101. 
MiBC.    27-120:    31-342.    345;    32- 
415.   541;   83-534;   46-47;   70- 
2S8 
N.  Y.'Supp.  81-941:  44-901:  64- 
984;    66-531;    67-244;    68-904; 
77-423 ;        03-283 :        100-831 ; 
110-1004;     110-356:     148-439; 
168-233.    826. 
Abb.  N.  C.  20-162. 
N.  Y.  Ann.  Cas.  0-283. 
2821. 

Hun,   64-20;  88-285.  

,     App.  DIv.  8-4U0;  H8-116;  48-232; 
114-464;   161-165. 
Ml8c.     18-407;     10-689:     27-120; 

61-482;  70-285;   72-258. 
N.    Y.    Supp.    31-941  ;    100-881 ; 
181-109;  136-145. 
2322. 

N.  Y.   102-514. 

App.    DIv.    33-116:    4,^-232:    46- 

846;   126-801:    166-749. 
Misc.    18-407;  27-120. 
N.  Y.  Supp.   100-831;  163-233. 
Abb.  N.  C.  11-120. 
2828. 

App.    Div.    7-348;    34-150;    80- 

326;  126-890;  120-586. 
N.  Y.  187-182. 
Misc.  24-359. 

N.     Y.     Supp.     54-654:    80-917; 
110-1004;  114-251;  163-233. 
2328a. 

N.  Y.  102-8. 

App.  DW.  57-4;  10O-232;  lOO- 
667;    110-590;    110-173;   138- 
46. 
Misc.   32-48:   «3-447. 
N.  Y.  Supp.  66-105:  67-647:  01- 
814;     06-585;     07-346;     122- 
889. 
2324. 

App.  Div.  100-232:  126-464. 
N.  Y.  Supp.  1O0-831. 
2326. 

N.  Y.  102-514. 

Hun,  27-480. 

App.    DIv.  34-151:    125-464.  891; 

134-548:   138-45. 
Misc.  15-662;  31-99.  344;  32-48; 

46-47. 
N.  Y.  Supp.  64-6.^:  64-1035:  66- 
105:   SO-917:   03-28;?:   00-312; 
116-1004;    122-S80:    163-233. 
Abb.  N.  C.  20-162. 
Week.  Dig.  16-327. 


2826. 

N.   T.    100-39. 

App.     Div.     110-590;     134-548; 

187-587;    162-167. 
Misc.  27-120;  34-132;  89-583. 
N.     Y.    Supp.     60-468:    ^0-917; 

04-346;   136-620;   163-701. 
How.  26-402. 
Daly.  6-51. 
N.  Y.  Ann.  Cas.  8-448. 


N.    Y.    176-139;    108-39;   214- 

204 
App. '  DIv.    67-3;    110-590:   125- 

890;   184-548:    137-224.  587: 

152-168;   162-890. 
Misc.    31-340:     41-132;    43-587; 

64-119;  80-588. 
N.  Y.  Supp.  48-437  ;  80-917 ;  07- 

MCt:   110-1004;    llS-377:   121- 

958;  122-468;  148-439;  153- 

701. 


N     Y     100-89 

Misc.*  31-99:  32-541;  57-672:64- 
119. 

N.  Y.  Supp.  64-1035;  67-244;  80- 
917;  100-1112. 
2320. 

N.    T.    100-39. 
2830. 

N.    Y.    100-39. 

App.  Div.  127-411. 

Misc.  81-340. 

N.   Y.   Supp.  80-917. 

How.  26-402. 
2831. 

N.    y.    100-39. 

Misc.  27-726:  81-340:  67-672. 

N.   Y.  Supp.  80-917;  100-1112. 

McC.'s  Civ.  Proc.  2-47. 

Abb.  N.-C.  7-417. 
2332. 

N.    Y.   100-39. 

Hun.   16-214. 

App.   DIv.  27-404. 

Misc.  67-672. 

N.  Y.  Supp.  100-1112.- 

How.  40-204. 
2333. 

N.    Y.    108-39. 

Han.  61-34  ;  68-439. 

App.     Div.     101-169;     127-409; 
162-776. 

N.    Y.    Supp.   01-428:    111-558; 
147-9.30. 
2384. 

N.    Y.   108-39. 

App.   Div.  24-250:  101-160. 

Misc.  101-2. 

N.   Y.    Supp.  01-428:    165-792. 

Abb.  (N.  S.)  11-209. 

N.  Y.  Ann.  Cas.  8-279.  n, 
2336. 

N.    Y.    188-39. 

Hub.  37-480. 
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App.     DlT.     23-412:     113-786; 

18T-223;   171-3S,  39. 
Misc.     2H-71;    81-99;     82-541; 

43—47    314. 
N.  Y.  Supp.  69-806:  34-1035:  37- 

244;  98-192;  121-958:  10O-627. 


N.  Y.  199-39. 

Hud.  51-138. 

Add.  DiT.  8-141:  23-166;  37-138; 

»8-560;    101-169. 
Misc.   84-628. 
N.  Y.  Supp.  49-963:  73-605:  64- 

15;  91-428;    147-843. 
S833a. 

N.  Y.  187-183 ;  199-39. 
App.  Dlv.  67-2. 
2387. 

N.  Y.  217-505. 

App.  Dtv.  18-497 ;  28-412 ;  134- 

828. 
Misc.  81-118. 
N.  Y.  Supp.  146-808. 
Daly,  7-156. 


N.  Y.  110-336;  218-89. 

App.     Dlv.     111-899;     162-111; 

134-828;   172-546. 
Misc.  39-378;  32-511. 
Hud,  19-202. 
N.   Y.   Supp.   98-82. 
Abb.  (N.  S.)  11-209. 


N.  Y.  70-101;  192-514. 
Ban.  34-20;  76-450:  88-27:  92- 
303 

App. '  Div.    18-498:    88-116:    48- 

232;     74-113;     73-129;     111- 

816:  126-466. 
Misc.  3-503;  18-407;  19-688:  30- 

490;     34-132:     63-16:     67-90; 

93-655. 
N.    Y.    Supp.    77-423;    78-772: 

97-886 :       109-831 :       1 14-612 ; 

131-1113. 
N.  Y.  Ann.  Cas.  9-450. 
2840. 

N.  'y.    217-443. 

Hun,  90-604. 

App.  Div.  3-392  ;  48-235  ;  99-60 ; 

137-841,   846;    160-292;    170- 

872. 
MiRC.  27-501:  30-377. 
N.  Y.  Supp.  68-341:  38-796:  34- 
.  1077;    90-657:    113-452:     122- 

174;  134-1018;  163-718. 
N.  Y.  Aun.  Cas.  9-450. 


App.  Div.  43-235:  73-218:  130- 

367. 
Misc.  34-132:  73-584. 
N.   Y.   Supp.  44-1094;  69-1025; 

187-811. 
N.   Y.  Ann.  Cas.  9-450. 
2342. 

N    Y    1 92-6 1 4 

App,*  Div.  *83^116,    125:    43-284; 


47-348 :      73-127  :      180-867 ; 

162-110. 
Misc.  82-48;  84-132. 
N.     Y.     Supp.     33-105:     78-772; 

114-797:  180-205;  187-311. 
N.  Y.  Ann.  Cas,  9-460. 
8848. 

N.   Y.  88-150;   199-39. 

Hun,  31-208:  88-27. 

App.     Div.    3-142:    38-320:    79- 

185;  129-586;  137-686;  170- 

874. 
Misc.   19-688:  24-528:  87-734. 
N.  Y.  Supp.  14-1094;  73-467;  79- 

1030;   114-251;   122-468. 


N.  Y.  218-89. 

Hun.  88-27:  89-527. 

App.   Div.  8-142;  8-400;  43-308: 

M3-560;   129-586. 
Misc.    19-689;   93-655;    99-163. 
N.     Y.     Supp.     31-602;     31-540; 

119-556;    131-1118;   136-401. 
Civ.   Proc.  8-56. 
2346. 

N.  Y.  183-10;  176-263, 
Misc.  38-600. 
N.  Y.  Supp.  117-300. 
2347.  , 

Misc.  38-661. 
N.  Y.  Supp.  117-300. 
2848. 

N.    Y.    37-281:    72-184:    78-356: 

93-625:  106-606 :  103-172;  147- 

578;  171-1. 
Hun,  40-464;  34-20. 
App.    Div.    21-185;    28-14:    38- 

188;     39-389;     73-77:     134- 

118;   117-754;   131-283;    139- 

662. 
Misc.    17-252:    20-235:    60-189. 
N.  Y.  Supp.  46-637;  47-487:  61- 

30;    74-1019;    100-421 ;    182- 

412;  144-217. 
St.  Rep'r.  46-831;  62-446. 
Snbd.  1. 

N.  Y.  167-274. 
Misc.  10-547;  73-138. 
St-  Rep'r.  29-63. 
8iibd.  2. 

App.    Dlv.    139-662. 
N.    Y.    Supp.    124-278. 
St.  Rep'r.  29-68. 
Svbd.  8. 

Dem.   6-278. 
2349. 

App.  Dlv.  131-238. 
N.  Y.  Supp.  116-692. 
2360. 

N.  Y.  218-558. 
App.  Div.  83-616. 
Misc.  38-285;  73-188. 
N.     Y.     SuDp.    37-478; 

134-l.j. 
2361. 

Hun.  31-208. 


132-41! 
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App.    DIv.    18«&00:   56«M3. 

Misc.   30-491. 

N.   Y.  Supp.  68-822:  67-B7. 
2852. 

App.  Dlv.  5K-4dS. 

Misc.  24-501:  38-286, 

N.  y.  Supp.  67-97.  478. 
2353. 

Hun,  61-208. 
2864. 

N.  y.  Supp.  102-1025. 

App.  Uiv.  117-754. 

aMIsc,    50-1  so. 

N.   Y.  Supp.  100-417:   164*15. 
2356. 

Ml8C.  33-286. 

N.    Y.    Supp.   67-478. 
2357. 

N.   V.    1S4-376. 

App.  Div.  56-.4«7 ;  75-486 ;  159- 
342 

N.   v.*  Supp.  78-061;  lll)-722. 

App.    Div.    130-63. 
2350. 

N.   Y.    140-162. 

Hun.   75-450. 

App.  Div.  55-458;  126-157:  18«- 

63. 
Misc.    a«^-4(>n:    54-t60;    5»-547, 

620:  s3-4tr):  ftfJ-mt. 

N.     Y.     Suim.     IS7-U7;     llO-RtJ'i: 
110-722:   14«-123;  161-1113. 

Civ.  Proc.  23-378. 
2360. 

N.    Y.   171-1. 

App.  Dlv.  56-468. 

Misc.  83-498. 
2301. 

N.    Y.  171-1. 

Iliin,  75-452. 

App.  Dlv.  56-468. 

Misc.  24-501;  58-629. 

N.    Y.   Supp.  67-97. 
2362. 

Misc.  30-671. 

N.  Y.  Supp.  64-88L 
2364. 

N.  Y.  101-583. 

App.    Dlv.   28-14. 

Misc.  24-501. 

N.   Y.  Supp.  51-27. 
2365. 

N,  Y.  175-256. 

App.     Div.    12-427:    48-434:    67- 
105:   158-626;    167-957. 

riv.  Proc.   15-30. 
2366. 

N.   Y.  05-242:   1. -17-200. 

Hun.  26-447. 

App.    Dlv.   21-4.^2!   67-105:    112- 
<kS7:  121-.%1.S:   170-110. 

Misc.  ao-7iK. 

N.     Y.     Supp.     6.1-:t04  ;     73-600 ; 
100-70:    121-'j:{7. 

Week.  Dig.  10-539. 


2897. 

Hun,  74*66. 
App.  Dlv.  67*166. 
2368. 

N.  T.  178*266. 
Week.  Dig.  11*471. 

2868. 

N.    Y.    134-80;    175-266;    184- 

116. 

App.   Dlv.  168-861,  888. 

Hun.  22-125:  t4*e5. 

N.   Y.   Supp.   55-493;    182-686. 

Week.  Dig.  11*47L 
2371. 

N.  Y.  71-2CW;  74-lOa 

Hun,  26*447. 

App.  Div.  52-6a 
2372. 

N.   Y.  134-85. 

Hun,  74-67. 

App.  Div.  24-432. 

Civ.  Proc.  15-80. 
2373. 

N.    Y.    181-4;i9. 

N.  y.  Supp.  102-785. 

App.  Div.  117-470;  13O-00. 
2374. 

N.  Y.  56-228:  88-077;  62-892: 
7 1  -208  ;  Oi  -64  8 ;  lUO-497 ; 
101-439. 

Hnn.  62-573;  74-67. 

App.  Div.  48-43.J:  112-0S7; 
186-90;    168-689. 

Misc.    88-082. 

N.  V.  Supp.  62-1068;  78-82; 
114-289;   188-685. 

St.  Uep'r.  85-906:  42-81. 

Civ.   Proc.  5-281. 
Sabd.  1. 

Uu».  36-82;  32-217:  84*8411 

Civ.  Proc.  5-286. 
Sitbtt.  8. 

Uun.  82-21T. 

Civ.  Proc.  5-286. 
Snbd.  3. 

N.   Y.  82-27. 

Hun,  32-217. 

Civ.  Proc.  8-286. 
Snbd.  4. 

N.  Y.  74-108:  187-204. 

App.    Div.   ;iS-.->79:    178-110. 

N.  Y.  Supp.  166-182. 

St.  ftep'r.  48*66. 
2378. 

N.  Y.  160-407:  101-441. 

App.  Dlv.  48-4.^*^:  117-480; 
1.10-90:    150-897* 

Misc.   3S-582. 

\.  Y.  Supp.  62-1068;  78-82; 
114-289;  184-648. 

R«rb.  60-150. 
2376. 

N.   ^.   160-4 Oft. 

App.    Dlv.    150-897. 

N.  T.   Supp.  134*648. 
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23TT. 

N.    Y.  ie»-498. 
2378. 

N.   Y.  1419^498. 
2ST&. 

N.  T.  lGd-498. 
2380. 

N.  Y.  ie»-498. 

A  pp.  Div.  48-4Se. 

N.   Y.   fiiipp.   63-1068. 

MrC.'s  Civ.  Proc.  a-64. 

Abb.    N.   C.    11-107. 
238 1. 

N    Y    100-497 

App.Dlv.  43-436;  180-89;  188- 
148. 

N.    T.    Supp.   ea-1068;    114-289; 
123-304. 

'nVy.   111-310:   119-475;    184- 
130;   iOO-cV3. 

N.   Y.  Supp,   125-369;  127-1043. 

Cn'.    t*roe.   lC-30. 
2384. 

N.  Y.  157-633. 

Ilun.   87-143. 

App.    DIv.   84-284. 

N.    Y.   Supp.    32-888;  8a-820. 

St.    Rep'r.    5-141. 
23.S0. 

N.   Y.   1.17-633. 

App.  Dlr»  84-284. 
2aM€l. 

N.   Y.  184-115. 

App.  Div.  12-427  ;  48-484  ;  158- 
62G. 

*N.   Y.  45-71:  08-153. 
App.   Dlv.   46-210;   82-484;   114- 

N.  Y.  Supp.  167-295. 

Civ.  Proc.  14-254. 
Snbd.  1. 

Hnn.  52-551. 

N.  Y.  Supp.  6-^64. 
Sobd.  3. 

App.  Dlv.  170-817. 

Hun,  52-351. 

N.   Y.  Supp.  5-364. 

N.    Y.   65-581;  68-153. 

Hun.  51-509. 

App.    Dlv.   27-405;    179-817. 

N.  Y.  Supp.  167-29r). 

St.    Rep'r.   21-664. 

Week.  Dig.  10-347. 
8iftl»d.  4, 

N.  Y.  51-503;  197-41. 

Civ.  Proc.  9-289. 
2391. 

N.    Y.   68-153. 

App.  Dlv.  27-406. 

N.   Y.   Supp.  50-275, 
2392. 

5Veek.  Dig.  10-347. 


4393. 

Hun,   51-457. 

Abb.  N.  C.  29-182, 
£394. 

N.  Y.  68-160. 
£395. 

Miic.   39-214  ;  48-190. 

N.    Y.    Supp.   96-775. 
£306. 

N.  Y.  68-158. 
£897. 

N.  Y.  72-534. 
£398. 

N.  Y.  72-534. 
£399. 

Misc.  61-161. 
£400 

N.    Y.   68-153;  72-534. 

Hun,  85-458. 

N.   Y.  Supp.  82-890. 
£401. 

ITow.  6-493. 
Snbd.  2. 

Civ.  Proc.  9-289. 
2403. 

How.  6-263. 
£40.*;. 

Mi8C.  50-467.  _  ^^ 
N.  Y.  Supp.   100-561, 

Weok.    Dig.    10-13. 
£408. 

Misc.  66-88. 
2409. 

App.   Dlv.  46-2ia 
.^410. 

N.    Y.   197-429. 

MlBC.    69-43. 

App.  Dlv.  131-6M. 

N.   Y.   Supp.   116-66;   124-989. 
£412. 

N.    Y.   197-429. 

Hun,   83-574. 

2^113. 

N.   Y.   197-420.  _ 

App.   Dlv.   i:il-694. 
2414. 

N.   Y.   197-429. 

Hun,   88-574. 

MlBC.    69-42. 

App.   Dlv.    131-fi04. 

N.  Y.   Supp.   116-66;   124-989. 
£415. 

N.   Y.   107-429. 

Misc.    69-43. 

N.  Y.  Supp.  124-989. 
2432 

N.  '  Y.     48-27:     .'54-516;     94-31; 
132-218:   168-108. 

Hun,  25-73:  .'iO-lOO:  58-311. 

App.  Dlv.  64-412;  75-279;  10»- 
175;  128-761:  i:t2-2r.6  ;  137- 
717;  139-578;  144-145:  160- 
95.  241;   157-G16;    160-64. 
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Misc.  lG-618:  17-147:'  22.4SG: 
25-91  ;  3M-232,  690  ;  3t>-275  ; 
54-640;  55-624;  03-35,  40; 
68-353. 

N.  Y.  Supp.  54-666;  T2-99;  7R- 
163;  l>C-52;  lor>-8.  9,  957;  110- 
906;  llS-46;  123-971;  124- 
449:  134-919:  142-972;  140- 
1048;    164-753. 

St.  Uep'r.  2U-96;  34-512. 

Civ.  Proc.  8-242,  354;  16-823. 
824;   10-43,  403. 

Week.   Dig.    16-385;   22-2. 
Svbd.  1. 

N.  Y.   126-746. 

Htm,    29-16:   46-625:    68-105. 

App.    Div.   91-267. 
Svbd.  2. 

Hun.  40-625. 
Snbd.  8. 

Hun.   54-272;  63-105. 
2488 

N.  'y.    69-96 ;    213-312. 

Hun,  37-245;  40-77:  4H-78;  61- 
57;  58-311;  66-558. 

App.    DiT.  9-32:  12-125;  lT-582; 

28-105;  34-162;   86-4;   105- 

677;  108-175;  144-145;  147- 

395;  167-617;  109-64;  171-212, 

213. 

Ml8C.    11-303;    21-373;    25-91; 

48-606;  54-649;  01-374;  03-35, 

876;  TO-512. 
N.  Y.  Supp.  45-576:  47-484:  83- 

423;  95-523;   105-8 ;  127-713; 

128-846;      132-9:      142-972; 

154-753:      157-170:      159-647: 

164-419. 
St.    Rep'r.*   12-453:    15-459;    37- 

803;  50-238;  67-290. 
Civ.    Proc.    11-351;    16-58;    18- 

358. 
Abb.N.   C.   18-161:  20-152,   401. 
N.  Y.   Super.  60-70. 
N.  Y.  Ann.  Cas.  1-401. 
Snbd.  1. 

Hun,  68-555. 
Misc.   17-147:   18-.S88. 
N.  Y.  Supp.  140-'<99. 
St.   Rep'r.   3.1-28:   52-556. 
Civ.  Proc.  10-140. 
N.  Y.  Ann.  Cas.  6-106. 
Subd.  2. 
Hun.  46-323:  60-362;  85-505. 
N.    Y.    Supp.   33-132. 
St.   Rep'r.   38-604. 
Civ.   Proc.  9-345;   11-417. 
Abb.  X.  C.  18-462. 
2434. 

N.  Y.  132-407  ;  213-313. 

Hun.   25-72:  40-75;   41-382;  46- 

623:   58-308. 
App.  Dir.  73-77:  75-279:  8^-407  • 

J?ir26Ij      105.577;      115-308; 

189-576  ;  144-146  ;   147-395. 
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Misc.  10-618;  49-438;  54-64 J; 
01-109:  <*;i-3r>,  36;  08-523; 
70-510 ;  72-459. 
N.  Y.  Supp.  78-163;  82-198;  90- 
896:  11K^965:  105-9;  IIS- 
200.  1111;  127-713;  132-9; 
160-448. 

Cfv.  Proc.  19-403. 
2485. 

N.  Y.  125-200:  140-447:  143- 
567;  223-231. 

Hun.  03-41:  HO-113. 

App.  Div.  8-340;  93-150;  109- 
432:  105-577;  112-1  ri8:  12S- 
761;  139-«78:  144-146.  749; 
155-250;   167-181. 

Misc.  5-485:  11-379:  15-445:  2S- 
88.  492;  25-91;  41-475;  €W-26. 
30;  66-142;  73-392;  93-315. 

N.   Y.   Supp.   80-35:   50-941:  84- 

1094;   87-519;   92-483;    98-2St5: 

117-306.    316;     12t-.378:     122- 

686;    124-449;    128-846;    129^ 

885;    181-39:    136-177;    149- 

1048:    156-8S3:    164-419. 

Civ.   Proc.   19-7.  210. 

Abb.   N.   C.   16-309. 

N.   Y.    Super.   52-166. 

St.  Rep'r.  5-251. 

How.  67-514. 

N.  Y.  Ann.  Cas.  1-20.  315. 
2436. 

Hun,  38-142;  64-62:  80-114. 

App.  Div.  105-577;  128-764; 
189-578;    155-250;   157-777. 

Misc.  15-446:  22-264.  492,  648: 
29-607:  38-232;  56-4  r:  59- 
387;  63-26.  30:  66-142. 

N.  Y.  Supp.  50-171:  63-527:  77- 
594:  105-1052;  112-357;  117- 
306;  121-378:  122-686.  124- 
440  ;  136-177  ;  139-1059 ; 
142-764:    149-1048;    16-1-419. 

Abb.   N.   C.   16-35. 

How.  67-514. 

N.  Y.  Ann.  Cas.  1-25;  7-385. 
2487. 

App.  Div.  105-677. 

Misc.   66-142. 

How.    59-452. 

N.    Y.   Supp.  121-378. 
2438. 

Hun.  46-623. 

App.  Div.  105-677. 
2439. 

App.  Div.  105-677. 
2440. 

App.   Div.  105-577. 

Misc.    06-142. 

N.  Y.  Supp.  121-87& 
2441. 

N.  Y.   166-129. 

Hun.  46-623. 

App.  DIr.  28-24:  30-39fi:  50- 
170:  03-41:  99-21:  102-432: 
105-.'>77;  103-17.'»;  110-128 ; 
128-764;    136-808;    1.19-577, 
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Misc.  19.668;  26-70:  27-104:  41- 

475  ;  64-111 ;  71-506  ;  72-469  ; 

73-302;  102-161. 
N.     y.     Supp.    44-1103;    50-735; 

Rl-852;    66-430;     62-763;    67- 

640;     71-380:      92-483:   97-5; 

117-1124;  124-449;   129-885; 

1 80-831 ;       131-39 ;       139-863 ; 

168-405. 
Civ.    Proc.    19-139. 
N.     Y.    Ann.    Cas.     1-25;    5-381, 

9-461. 
2442. 

N.   Y.  213-313. 
ilim.    85-505. 

App.  Div.  91-267;  195-677. 
MI.sc.   16-619:  39-275. 
N.    Y.   Supp.  33-132;  86-688. 
Week.  Dig.  25-26. 
2443* 

App.  Div.  195-577. 
Misc.   21-464. 
Civ.  Proc.  11-445. 
How.  N.  S.  3-490. 
2444. 

Hun.   85-505. 

App.     Dlv.     105-577;     115-209; 

132-266;  139-581. 
Misc.  12-9;  67-548;  79-529. 
N.    Y.    Supp.    33-132;    109-965; 

116-906;    124-449. 
2445. 

App.  Div.  195-577. 
MIso.   19-335. 
N.  Y.  Ann.  Cas.  1-80. 
2446. 

N.  Y.  73-218. 

App.  Dlv.  105-577. 

Misc.     12-628;     18-40;     87-20; 

93-442;    101-284. 
N.   Y.   S-upp.   149-1050;  167-441. 
T.  &  C.  8-790. 


N.   Y.   93-79;    166-129;   291-92. 

Hun,   39-587. 

App.  Dlv.  3-589:  7-529:  34-472; 
61-473;  75-241.  279:  195- 
577:  134-434:  139-579,  585; 
159-96;  157-242,  615. 

MIsr.  12-628:  22-4(W;  24-398; 
36-761;    91-246;    93-441. 

N.  Y.  Snpp.  34-2r»;i;  60-171 :  54- 
253:  ai-527;  65-171;  70-617; 
78-1.  163;  114-339;  119-.395; 
124-449,  454;  125-790;  1.^4- 
747;  138-648,  928.  1014;  140- 
799;  141-801:  142-972;  143- 
753.  1091:  154-1101:  155-^3; 
158-115;  162-137. 

8t.   Rep'r.  4-97. 

Abb.   N.  C.  18-310. 

N.  Y.  Ann.  Cas.  1-148,  153;  4-289; 
9-461. 

Weefc   D\g.  17-96;  25-252. 


195-677 : 


App.   Dlv.  195-577. 
N.  Y.  Super.  43-52. 


2449. 

App.  Dlv.  67-472;  195-677. 
2450. 

App.  Dlv.  67^472;  195-677. 
2451. 

N.   Y.  68-362:  73-416. 
App.    Div.    196-677;    189-681. 
N.    Y.    Supp.    44-1103;    66-793; 
124-449. 
2452. 

N.  Y.  149-447;  196-471. 

App.      Dlv.     196-577;      198-176; 

132-266;  144-146. 
Misc.    79-611. 
N.   Y.   Supp.  96-52. 
Snbd.  2. 

App.  Dlv,  7^29. 
2453. 

App.   Div.  195-677. 
2464. 

App.      Dlv.     84-199 : 

159-579. 
Misc.  54-87;  79-512:  92-353. 
N.     Y.    Supp.    82-558;    84-916; 
193-499;      116-587 ;      129-50; 
127-713;   132-838;  155-024. 
2465. 

Hun,  88-142. 
App.  Div.  195-577. 
Civ.    Proc.  8-387;   19-188. 
Week.  Dig.  22-572. 
2456. 
Hun.   88-142:  87-70. 
App.  Div.  195-677. 
Misc.  68-363. 
N.  Y.  Supp.  123-071. 
2457. 
Hun.    22-579;     24-353; 

88-519. 
App.     Div.    9-31;    41-494;    91- 

267;  195-577;  198-176;  144- 

148;  152-759;   154-586;  162- 

341  :   163-530  ;  167-940  ;  .177- 

99. 
Misc.    37-765;    63-24.    41,    375: 

79-313:    72-429:    98-480. 
N.  Y.  Supp.  34-976:  76-927:  86- 

638;  117-305;   128-846;  137- 

545;  147-851;  148-5.33;   158- 

5f;.n  ;   163-824  ;   164-7:iO  ;   167- 

567. 
St.  Rep'r.  12-463. 
2458. 

N.    Y.    69-53;    149-447;    144-651; 

146-.'?.10;   223-231. 
Hun,     2^-3153;     35-240;     36-589; 

46-625;  55-562. 
App.     Dlv.     21-173:     32-23:     65- 

179;   87-241;   192-432;    196- 

577:    109-281;    135-422;    144- 

749;   159-229. 
Misc.     19-258:     11-303:     18-388 

22-486;   25-91:   26-70;   27-684 

29-608;  55-322:  63-26,  30.  35; 

66-142,  221:  93-520. 
N.  Y.  Supp.  24-829;  31-427;  32- 

162  :  47-493  :  59-836  :  62-309  ; 

54-666;   56-439;   62-247;  72- 


84-138; 
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App.    Div.    18-»500:   55«4e3. 

Misc.  30-491. 

N.   y.  Supp.  68-622:  «T-97. 
1ISS2. 

App.  DIV.  55-4(tit. 

Misc.  24-501:  38-288. 

N.  Y.  Supp.  07-97.  478. 
2353. 

UuD.  61-208. 
2364. 

N.  Y.  Supp.  102-1026. 

App.  Div.  117-754. 

M!sc,    50-189. 

N.   Y.  Supp.  100-417:   164*16. 
2366. 

Misc.  33-286. 

N.    Y.    Supp.   67-4T8. 
2367. 

N.    V.    1S4-376. 

A^.  Div.  60-487  ;  76«486  ;  160- 

N.   Y.*  Supp.  7.S-061;  110-7:i2. 
236N. 

App.    Div.    136-03. 
2360. 

N.  Y.  140-162. 

Hun,   76-450, 

App.  Div.  66-458;  lt6-157:  130- 
63. 

Misc.    .•IM-40J):    64-160;    6»-,547, 

629;  sa-^on:  fto-rtfit. 

N.     Y.     Supp.     «7-.97;     llO-fCTi: 
11}>-721»;   140-123;  161-1113. 

Civ.  Proc.  23-878. 
2360. 

N.   Y.   171-1. 

App.  Div.  66-468. 

Misc.  83-498. 
2301. 

N.   Y.  171-1. 

Hun,  T6-4B2. 

Ai)p.  DiT.  66-468. 

Ml8C.  124-aOl;  5«-62». 

N.   Y.   Supp.  67-97. 
2362. 

Misc.  30-671. 

N.   Y.  Supp.  64-331. 
2304. 

N.  Y.  101-583. 

App.    Div.   28-14. 

Misc.  24-501. 

N.   y.  Supp.  61-27. 
2366. 

N.  Y.  175-256. 

App.     Div.    12-427:    48-434;    67- 
165;   168-626;   107-957. 

Civ.  Proc.  15-30. 
2366. 

N.   Y.  96-242;   137-290. 

Hun.  26-447. 

App.    Div.   24-432:   07-165:    112- 
nS7:  12I-51S:  17JI-110. 

Misc.   30-718. 

N.     Y.     Siipp.     «3-:^()4;     73-600; 
100-70;    121-237. 

Week.  Dig.  10-539. 


Hun,  74<*65. 

App.  Div.  «7«1B5. 
2368. 

N.  Y.  1T5^2G6. 

Week.  Dig.  11«>471. 
2360. 

N.    Y.    134-89;    lT6*«i6;   184- 
116. 

App.  Div.  168-361,  889. 

Huu.  22-125;  74*86. 

N.    Y.    Supp.   .'5,"^493;   1&2-6S6. 

Week.  Dig.  11*471. 
2371. 

N.  Y.  71-208;  74-108L 

Hun.  26*447. 

App.  Dlr.  62-66. 
2372. 

N.   Y.  134-85. 

Hun.  74-67. 

App.  Div.  24-432. 

Civ.  Proc.  15-30. 
2373. 

N.    Y.    101-4.39. 

N.  Y.  Supp.  102-785. 

App.  DIV.  117-479;  130*90. 
2374. 

N.  Y.  60-228:  5?M577:  62-888: 
71-208;  01-648:  100-49T; 
lO  1-439. 

Hun,  62-573;  74-67. 

App.  Div.  4S-43.1;  Il2-6g7; 
180-90;    168*880. 

Misc.   3H-582. 

N.  Y.  Supp.  O2-106S:  78-82; 
114-289;   158-685. 

St.  Uep'r.  86-908:  48-8L 

Civ.   Proc.  6-281. 
Sabd.  1. 

Hun.  30-S2;  32-217;  84*RISL 

Civ.  Proc.  6*285. 
Sttbd.  SI. 

Hun,  32-217. 

Civ.  Proc.  6-285. 
Sabd.  8. 

N.   Y.  82*27. 

Hun.  32-217. 

Civ.  Proc.  6-28S. 
Snbd.  4. 

N.  Y.  74-108;  187*fi9i. 

App.    Div.    .1S-r>79:    170-110. 

N.  Y.  Supp.  160*182. 

^t.  Itep'r.  48*65. 
2370. 

N.  Y.  160-497 :  101-441. 

App.  Div.  4«-43S:  117-480; 
13O-90:    160-697. 

Misc.  as.i><?2. 

X.     Y.     Supp.     62-1068;    78-82; 

114*289:  184*648. 
Rarb.  60-150. 
2376. 

\.   A.   16O.40ft. 
App.    Div.    160-897. 
N.  Y.  Sapp.  134*648. 


llOb 


NOTES. 


^ 


237T. 

N.  Y.  160-498. 
23TS. 

N.  Y.  1<»*408. 
2«70. 

K.  T.  10»-496. 
23SO. 

N.    Y.   16Q-498. 

A  pp.  DIv.  48-436. 
N.    Y.   Rupp.  62-1068. 
MoC.'s  Civ.  Proc.  2-64. 
Abb.    N.   C.    11-107. 

2ns  1. 

N.   Y.  109-497. 

App.  Div.  43-436;  186-89;  138- 
148. 

N.    T.    Supp.   62-1068;    114-289; 
123-304. 
'*3H3 

"  N.  'y.   111-310 ;  119-475 ;   1«4- 
116;  i90-.v3. 

N.    Y.  Supp.   126-369;  12T-1043. 

Cn-.    t'loc.  15-30. 
2384. 

N.   Y.  157-633. 

Hun,   8T-143. 

App.    DiT.   N4-284. 

N.    Y.   Supp.   32^838;  82-8a). 

St.    Rep'r.    6-141. 
23.S6. 

N.   Y.   1.17-633. 

App.    Dlr.  84-284. 
2f1H6. 

N.   Y.   184-115. 

App.  Dlv.  18-427  ;  48-484  ;  158- 
626. 
2387. 

N.   Y.  45-71:  68-163. 

App.    Dlv.   46-210;   82-484;    114- 

N.  Y.  Supp.  167-205. 

Civ.   Proc.  14-264. 
Sabd.  1. 

Ilnn.  52-351. 

N.  Y.  Supp.  6->864. 
Sabd.  3. 

App.  Dlv.  179-817. 

Hun,  52-351. 

N.   Y.   Supp.  5-864. 
2388* 

N.   Y.   65-581;  68-158. 

Hun.  51-509. 

App.   Dlv.   27-4W>:    179-817. 

N.  Y.  Supp.  167-295. 

St.    Kep'r.   21-684. 

Week.  Dig.  10-347. 
Snbd.  4. 

N.  Y.  61-503;  197-41. 

Civ.  Proc.  9-289. 
2391. 

N.   Y.   68-153. 

App.  Dlv.  27-406. 

N.   Y.   Supp.  50-275. 
2392. 

l^eek.  Dig.  19-347. 


JS393, 

Hun.   51-457. 

Abb.  N.  C.  29*182. 
f394. 

N.  Y.  68-160. 
2395. 

Misc.   39-214  ;   48-190. 

N.    Y.    Supp.  96-775. 
£396. 

N.  Y.  68-168. 
2397. 

N.  Y.  72-534. 
£398. 

N.  Y.  72-534. 
£399. 

Misc.  61-161. 
2400. 

N.   Y.   08-153;  72-534. 

Hun,  85-458. 

N.  Y.  Supp.  32-890. 
2401. 

How.  6-493. 
Snbd.  SB. 

Civ.  Proc.  9^289. 
£403. 

How,  6-263. 
£40.'5. 

Misc.  50-467. 

N.  Y.  Supp.  100-561. 

AVeok.    Dig.    10-13. 
£408. 

Misc.  56-68. 
£409. 

App.  Dlv.  46-210. 
J410. 

N.    Y.   197-429. 

Miflc.    69-43. 
.\pp.  Div.  131-604. 
N.   Y.   Supp.    116-66;   124-989. 
2412. 

N.    Y.   197-429. 

Hun,   83-574. 

MlBC.    69-42.  ^  ^^^ 

N.   Y.   Supp.   116-66;   124-989. 

2413. 

N.   Y.   197-429. 

App.  Div.   I»l-e04. 
2414. 

N.  Y.   197-429. 

Hun,   88-574. 

Misc.    69-42. 

App.   Div.    iai-«04. 

N.   Y.   Supp.   116-66;   124-989. 
£415. 

N.   Y.   107-429. 

Misc.    69-43. 

N.   Y.  Supp.  124-989. 
2432.  _ 

N.  Y.  48-27:  54-516:  94-31; 
1.^2-218:  108-108. 

Hun,  25-73:  .^O-lOO:  .".S-Sll. 

App.  Dlv.  64-412;  76-279;  108- 
175;  12K-701  :  i:i2-2<56;  i:?7- 
717;  139-578:  144-I4n  :  160- 


95,  241;   157-OlC;    169-64. 
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NOTES. 


Misc.  1G-61S;  17-147;'  2a-4St5: 
25-91  :  3N-232.  CDO  :  a»-275  : 
54-649;  65-624;  G3-35,  40; 
68-353. 

N.  Y.  Snpp.  54-6(56:  T2-09;  78- 
163;  IMJ-52;  KW-s.  0.  Ur>7;  11  «- 
906:  118-46;  123-971;  124- 
449:  134-919;  142-972;  149- 
1048;    154-758. 

Bt.  Uep'r.  24J-y(J:  34-512. 

Civ.    Proc.    8-242.     354;     16-323 
824;   10«43,   403. 

Week.   Dig.    16-386;   22-2. 
Snbd.  1. 

N.  Y.   125-746. 

Hun,   20-16:   46-625 ;   63-106. 

App.   Div.   91-267. 
Snbd.  2. 

Hud.  46-625. 
Snbd.  8. 

Hun.   54-272;  63-106. 


143- 


101- 
12^>- 


N.    Y.    69-96;    218-812. 

Hun.  87-245;  40-77;  48-78;  61- 
57;  58-311;  66-558. 

App.    Div.  9-32:   12-125;  17-582: 

28-105;  84-162;  86-4;   105- 

577;  108-175;  144-145;  147- 

305:  167-617:  169-64;  171-212, 

213. 

Mine.    11-303  ;    21-373  ;    25-91 ; 

48-606;  54-649;  61-374;  63-3o, 

876;  76-612. 
N.  Y.  Supp.  45-576:  47-484:  «3- 

423;  95-523;   105-8;  127-713; 

128-846;      182-9 :      142-972 ; 

154-753:      157-170:      159-647: 

164-419. 

Bt.  Rep'r  12-453:  15-459;  37- 
803;  50-238;  67-290. 

Civ.  Proc.  11-351;  16-58;  18- 
358. 

Abb.   N.   C.   18-161:  20-152,   401. 

N.  Y.  Super.  50-70. 

N.  Y.  Ann.  Cas.  1-401. 
Svbd.  1. 

Hun.  68-555. 

Misc.   17-147:   18-388. 

N.  Y.  Supp.  140-V99. 

St.   Rep'r.   33-28;   62-556w 

Civ.  Proc.  19-140. 

N.  Y.  Ann.  Cas.  5-196. 
Snbd.  2. 

Hun.  46-323:  60-362;  85-505. 

N.    Y.   Snpp.   33-132. 

St.   Rep'r.   38-604. 

Civ.  Proc.  9-345;   11-417. 

Abb.   N.  C.  18-462. 
24.34. 

N.  Y.  132-407  :  213-313. 

Hun.   25-72:   40-75;   41-382;  46- 

623:   58-308. 
App.  DIv.  73-77:  75-279:  S.1-407- 

^®i'25L'      iOB-577:      115-308; 
lS9-6'r8;  144-146;  147-395. 

lllO 


Misc.  16-618;  49-438;  54-r>4.): 
61-100;  tW-3r>,  36;  68-523; 
70-510 ;  72-459. 

N.  Y.  Supp.  78-163;  82-198;  9»- 
896:  HMI-9G5:  1O5-0;  llS- 
200,  1111;  127-713;  lSa-»; 
KI6-448. 

Cfv.  Proc.  19-403. 
2435. 

N.    Y.     125-200;   140-447; 

567;  223-231. 
Hun,  63-41:  80-113. 
App.   Dlv.   8-340;  93-150; 
432;    105-577:    112.1,'»8: 
761;    139-578:   144-146,  749; 
155-250;   167-181. 
Misc.  5-4S5:  11-379;  15-445:  22- 
8«,  492:  25-01:  41-475:  «3.2fi, 
30;  66-142;  73-392;  93-315. 
N.   Y.   Supp.  80-35;   50-941:  *»- 
1094:   87-519:   92-483;    »K-2!<fi: 
117-306.    316;     121-.'J7S:     122- 
686;    124-449;    128-846;    12»- 
885;    131-39;    186-177;    149- 
1048;    156-883:    164-419. 
Civ.   Proc.   19-7.  210. 
Abb.   N.   C.   16-309. 
N.   Y.    Super.  52-160. 
St.   Rep'r.  5-251. 
How.  67-514. 
N.  Y.  Ann.  Cas.  1-20,  315. 
2436. 

Hun,   38-142:  64-62:  80-114. 
App.      DlT.     105-577;     128-764: 
189-578:   165-250;   167-7n. 
Misc.    15-446:    22-264.    492,    64S: 
29-607:     38-232:    66-4  r;    5»- 
387;  63-26.   30:   66-142. 
N.  Y.  Supp.  50-171;  63-527:  T7- 
594;    105-10.12;   112-.3.57:   117- 
306;    121-378:    122-686.    124- 
449;       186-177;       189-1059: 
142-764;    149-1048:    164-419. 
Abb.   N.   C.  16-35. 
How.  67-514. 

N.  Y.  Ann.  Cas.  1-25:  T-285. 
2487.  ^^ 

App.  Div.  105-577. 
Aflsc,   66-142. 
How.    69-452. 
N.   Y.  Supp.  121-37& 
2488. 

46-623. 

Div.  105-677. 


Hun, 

App. 
2439. 

App.  Dlv.  105-677. 
2440. 

App. 
mYrc. 
N.  Y. 
2441. 

N.  Y.  166-129. 
Hun,  46-623. 

App.  Div.  28-24:  30-396:  56- 
170:  63-41:  99-21;  102-4,^2; 
105-577;  103-175;  110-123; 
128-764;    186-898;    139-577. 


Dlv.   105-577. 
66-142. 
Supp.  121-37a 


NOTES. 


Misc.  19-668;  26-70:  27-194:  41- 

475  ;  «4-lll ;  71-506  ;  72-459  ; 

73-392;  102-161. 
N.     Y.     Supp.     44-1103;     50-735; 

Rl-352;    50-439;    62-763;    67- 

640;     71-380;     92-483;   97-5; 

117-1124;  124-449;   129-885; 

130-831;       131-39;       139-803; 

168-405. 
Civ.    Proc.    19-139. 
N.     y.    Ann.    Cas.     1-25;    5-381, 

9-461. 
2442. 

N.    Y.  213-313. 
Hun,    875-505. 

App.   DIv.  91-267;  105-677. 
Misc.   16-619:  39-275. 
N.   Y.  Supp.  33-132;  86-638. 
Week.  Dig.  25-26. 
2443. 

App.   Dlv.  196-577. 
Misc.   21-464. 
Civ.  Proc.  11-445. 
How.  N.  S.  3-490. 


115-209; 


105-577 : 


79-529. 
;    10O-965 


Hun,  85-505. 

App.     Dlv.     195-577; 

132-266;  139-581. 
Misc.  12-9;  67-548; 
N.    Y.    Supp.    33-132 

116-906;    124-449. 
2445. 

App.  Div.  105-577. 
Misc.   10-335. 
N.  Y.  Ann.  Cas.  1-80. 
2446. 

N.  y.  73-218. 

App.  Dlv.  105-577. 

Misc.     12-628;     18-40;     87-20; 

93-442:    101-284. 
N.   Y.   Supp.   149-1050;  167-441. 
T.  &  C.  ft-790. 
2447. 

N.    Y.   93-79 ;   166-129 ;   201-92. 

Iliin,   39-587. 

App.    Dlv.   3-589:   7-529;  34-472; 

61-473;     75-241.     279;     105- 

577;    134-434:    139-.^>79,    585; 

150-96;  157-242,  616. 
Misc.     12-628;     22-4fi8;     24-398; 

36-761;   91-246;    93-441. 
N.   Y.  Snpp.  214-253;  50-171;  54- 

253:    6.1-527;    6.'5-171;    70-617; 

78-1,   163;   114-339;    119-395; 

124-449.    454;    125-790;    134- 

747;  138-648.  928.  1014;  140- 

799;  141-801;  142-972;  143- 

753,    1091;    154-1101;    155-543; 

15S-115;  162-L37. 

St.  Rep'r.  4-07. 

Abb.   N.  C.   18-310. 

N.  Y.  Ann.  Cas.  1-148,  153;  4-289; 
9-461. 

Week;   Dig.   17-96:  25-262. 
2448. 

Apj).   Dlv.  105-577. 
N.  y.  Super.  43-52. 

1111 


2449. 

App.  Dlv.  67-472;  105-677. 
246U. 

App.  Dlv.  67-472;  105-677. 

N.  y.  68-362:  73-416. 
App.    Dlv.    lOP-677;    189-581. 
N.    Y.    Supp.    44-1103;    66-793: 
124-449. 
2452. 

N.   Y.  149-447;  196-471. 

App.      Dlv.     105-577;      108-175; 
132-266;  144-146. 

Misc.    70-511. 

N.   Y.   Supp.  96-52. 
Snbd.  2. 
^P.  Dlv.  76-29. 

App.  Dlv.  105-577. 
2454. 

App.      Dlv.     84-199 : 

156-579. 
Misc.  64-87;  70-512?  92-358. 
N.     Y.     Supp.     82-558;     84-016; 
103-499;      116-587;      120-50; 
^^27-713;  182-838;  165-924. 

Hnn«  88-142. 

App.  Dlv.  105-677. 

Civ.   Proc.  8-387;  19-180. 

Week.  Dig.  22-672. 
2456. 

Hun.   38-142:   87-70. 

App.  Dlv.  106-677. 

Misc.  68-853. 

N.  y.  Supp.  128-971. 
2457. 

Hun.    22-579;     24-353; 

88-519. 
App.    Dlv.    9-31  ;    41-494 ; 

267;  105-577;  108-176; 

148:  152-759;  154-586; 
163-530;  167-940; 


84-138; 


341 

99. 

Misc. 


91- 

144- 

162- 

.177- 


37-765;    63-24.    41, 
~      72-429:    98-480. 


375; 


70-513: 
N.   Y.   Supp.  34-976:  76-927:  86- 
638;  117-305;   128-846;  137- 
545  ;  147-851  ;  148-533  ;  158- 
5fi5  :   16.t-824  ;   164-7;M)  ;   167- 
507. 
St.  Rep'r.  12-453. 
2458. 

N.    Y.   69-53;    140-447;   144-651; 

146-350;   223-231. 
Hun,     2^-3.53;     35-240;     36-589; 

46-625;  55-562. 
App.     Dlv.     21-173:    .32-23;     65- 
179;   87-241;   102-432 ;    106- 

577:    109-281;    135-422;    144- 

749;   159-229. 
Misc.     10-25S:     11 -.^03:     18-388 

22-486;   25-91;   26-70;   27-684 

29-fiOS;  55-322:  6,1-26,  30,  35 

66-142,  221:  93-520. 
N.  Y.  Supp.  24-829;  31-427;  32- 

102  :  47-493  :  59-836  ;  52-309  ; 

54-660;   56-439;   62-247;   72- 


r 


NOTES. 


^ 


580;  84-276.  468;  J)S-4S3; 
1 05-34  7 ;  11 4-77*» ;  1 1 T-W6 ; 
121-8T8:  12T-713;  144-280: 
157-275  ;    l«7-6<>3. 

St.   Rep'r.   34-134.  I 

Civ.    Proc.    «-44:    0-345;    19-446; 
23-193;  184-146.  I 

Abb.  N.  C.  28-10. 

How.  O5-200. 

How.  N.  S.  2-120. 
Sabd.  1. 

Hun,   «0-363.  ' 

A  pp.    Div.   102-432. 

Misc.  27-685:  O.I-or^O :   101-007. 

N.  y.   Supp.  58-676;  157-312. 

St.  Rep'r.  38-604. 

Cl7.   Proc.   12-162. 
Sabd.  2. 

N.   Y.  154-777. 

Hnn.   «O-360. 

App.    Dlv.   91*172. 

Misc.  03-562. 

N.  Y.  Supp.   157-812. 

St.    RcpT.   88-604. 
Snbd.  3. 

St.   Bep'r.  20-96. 

Civ.  Proc.  18-358. 
2459. 

N.   Y.   213-313. 

Hun.  87-242. 

App.  Dlv.  91-267;  lOB-577. 

N.    Y.   Supp.   33-132. 
2460. 

Hnn,  43-365;  51-36. 

App.    Dlv.    105-577:    139-584. 

nTy.   Supp.    124-454. 

How.   67-514. 

How.   N.  8.  2-44a 
2461. 

App.  Div.  105-577. 

N.    Y.   Siipp.   48-865. 
2462. 

Hun,   34-138. 

App.    Dlv.    106-577;     144-147; 
^50-579. 

Misc.    54-38;    03-33.    376;    70- 

N.  Y.'Supp.  104-407;  135-535. 
2403. 

N.  Y.  IIO-UT:  21S-.'^23. 

App.  Div,  14;U841  ;  144-551. 

Hnn,   47-350;   <;0-4SO. 

App.   Dlv.  84-32:  41.-380:  40-43; 

76-294 :       O  4-573 ;       100-281 ; 

182-267;   150-241. 
Misc.  0-16S:  17-110;  10-484;  20- 

14;    2a-64f^:    5l-*2;     r.r,-r,21: 

58-178,  814;  61-051;  02-243; 

o.'j-eeo, 

N.  Y.  Stipp.  .SO-209:  41-225,  491; 
44-603:  45-SOO:  47-401J:  50- 
171 :  63-527  :  78-546  :  70-122  ; 
"5-1100 :  105-S14.  J>57:  1"8- 
1047:  100-21,  6fi9;  114-131; 
l.M-584,  919:  ir»O-720:  155- 
543;    15M-10U1»:    KM-410. 


Civ.   Proc.    23-192:  02-51S. 
N.  Y.  Ann.  C«s.  1-153:  7-J58. 
2464. 

N.  Y.  77-58. 

App.  Dlv.  64-412;  83-406;  S»l- 
267;  102-432;  105*47,  577; 
108-40;  1UB.158,  485;  18»- 
579 :  150-96  :  157-^61 7. 

Misc.  27-104,  326;  61-651;  72- 
459. 

N.  Y.  Supp.  62-747:  72-9J>:  82- 
)08;  02-4S3:  94-194:  95-498: 
98-286.  532;  114-Ul ;  142- 
072 

Civ.  Proc.   15-344. 

N.  Y.  Super.  67-506. 

Abb.  N.  C.  14-822. 

How.   60-161. 

Week.  Dl5?.  14-181. 
2405. 

App,  Div.  105-577;  167-617. 

Misc.    13-51;   20-519. 

N.   Y.   Snpp.    142-972. 

Week.   Dig.   10-444. 
2466. 

App.  Div.  45-582;  106-377: 
157-616. 

y.  Y.  Supp,  142-972. 
2467. 

X.  Y.  213-31.3. 

App.  Dlv.  50-45  ;  t06«57T ;  1B7- 
616. 

N.  Y.  Supp.  60-34;  82-198. 

Civ.  Proc.  19-446. 

How.    N.    S.    2-161. 
2468. 

N.  Y.  31-631:  40-383;  43-2fi6, 
61-174:  75-295;  77-68;  ST- 
153:  03-572:  I05-1;  117-301: 
l»*-330:  120-666;  l47-«5r' 
LVi-IOS;  154-447:  157»3tn>; 
160-647;   218-308. 

Hun.  10-71:  34-157:  35-24C: 
37-631:  40-57:  42-24;  67-JM; 
74-377;  87-68. 

App.  Div.  7-530:  38-106:  84-  : 
242;  4A«582;  53^437:  64-%^;  < 
60-58:  81-424;  88-406;  105-  I 
577;  118-150,  485;  128H11S.  \ 
150-95;   157-615. 

Mlac.   28-133;   36-126;  46-2SS. 

N.  Y.  Supp.  6-227:  13-562;  3t»- 
,381:  54-426:  65-1081:  60-«4: 
72-1045;  74-585:  81-50:  82- 
108:  03-518;  98-286.  532:  53- 
633;  112-1050:  118-li>92: 
13:i-401;  134-747:  142-972: 
147-300;    156-525. 

St.  Rep'r.  20-803;  27-794;  51- 
745;  53-460. 

Civ.  Proc.  6-.399;  8-35Q:  11-^ 
15-,324:   SO-197. 

Abb.  N.  C.  16-3a. 

Daly.  10-318. 

Dem.  4-267. 

Connoly,  2-546. 

N.  Y.  Ann.  Caa.  4*88L 
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KOTffi. 


Svbd.  1. 

N.   Y.  94-81. 

App.    Dlv.    BO-441;    84-242;    83« 

40% ;  105»57ft. 
N.  Y.  Supp.   lOa-740. 
St.   Rep'r.  5-817. 

Civ.  Proc.  ia»i60. 

Sii1»d.  2. 

N.     Y.     86-242;    80-328t     105«5; 

mo-ifis. 

App.  Dlv.  69-48;  140-423. 
N.   y.  8upp.   1215-853. 
.»4«9^ 

N.  Y.  40-388;  117*302;  124-330; 
168-498;    16T-801 ;    160-183] 
218..315. 
Hua,     37-G81;     7B-*494;     92-213, 

605. 
App.    Dlr.    84^242:    4;S-r)82;    69- 
W);    119*60:    l«6-r)77;    llld-418; 
182-296;  167*615. 
Misc.    16-510;   2H-130;   88-126; 

68-451. 
K,  Y.  Supp,  6-227:  86-1050;  72- 
1045;     74^585:    8«»871|     112- 
1050;    117-6;    126-29;    142- 
972:   l.W»525:    169-130. 
St.    Rop'r.   27-33. 
Civ.   rrop.  1 1-351 ;  30-1W. 
Abb.  N.  C.  87-35. 
Dnly»  10-318. 
Siibd.  1. 

N.  Y.  in7-.S06. 
Mine.  28-133. 
N.   Y.   Supp.  68-1067. 
Civ.   Proc.  9-846;  IT-SM. 
Sabd.  4. 

N.  Y.  164-147. 
App.  Dlv.  34-24a 
N.  Y.  Sapp.  64-428. 
Siibd.  6. 

N.  Y.  164-448. 
N.   Y.   Supp.   169-1201 
App.  Dlv.  8-5«  60. 
2470. 

App.    Dlv.    106-577. 
2471. 

App.  Dlv.  7-634:  69-291:  88-406: 

91-267;  105-57T;  144-145. 
Misc.  72-459. 

N.    t.    Supp.     89-2S3;     118-46; 
129-885t 
2472. 

N.  Y.  71-238. 
Sab«l.    8. 

App.    Div.    164-136. 
2474. 

App.  D!v.  161-786. 

N.   Y.  Supp.  186-884. 
2476. 

Misc.  99-2R8. 

How.  N.  S.  2»98. 
24T6. 

K.   Y.  91-284. 

Ilun.  30-475. 

St.  RpD'r.  19-530. 

Dem.*6-15. 


Sabd.  1. 

Dem.  6-15. 
Snbd.  2. 

Dem.  ^15. 
8ubd.  3. 

App.  Div.  17tt-471. 

N.   Y.  Supp.  169-59. 
2478. 

N.  Y    71-238 

Hun,'  32-44?  ';  00-569 ;  88-107. 

N.  Y.  Supp.  31-68. 

St.    Rep'p.    39-837. 
2479. 

Hud,  32-443. 
2480 

Huii.  32-429;  60-525. 

App.  Dlv.  9-422. 
2481. 

St,    Rep'r.    14-376;   80*837;  48- 
573. 
Snbd.  1. 

Hun.  32-44i5. 

Dem.  0-18. 
Svbd.  2. 

Hun.  6O-<570. 
2482. 

Hun.  60-570. 
2484. 

N.   Y.  71-238. 
2486. 

Hun,  60-570 ;  82-107. 
N.  Y.  Snpp.  81-63 ;  180-112. 
2486. 

Hui.  78-269. 
Mlse.  99-452.  457. 
N.  V.  Supp.  164-148. 
2488. 

App.   Dlv.   24-565. 
Misc.  12-257. 
N.  Y.  Supp.  49-32. 
St.   Rep'r.    15-743. 
8490. 
N.  Y.  96-441:  100-210;  108-307; 

104-2G9;    164*7731    169-136; 

184-42. 
Hun.     48-587:     48-417;     60-473; 

79-377;  88-50. 
App.    Dlv.    1S-.S06:    23-207;    62- 

326;    60-2r»8.    270-    70-821;    72- 

280:  78-11:  119-20.1.  40.'i:  131- 

84;    166-911;    180-844:    181- 

201. 
Miso.     26-0-10:     .17-606;     41-416; 

63-166;  97-578:  99-455. 
N.  Y.  Snpp.  29-454;  6S-.S79.  597: 

60-686:  67-881:  76-272:  T6-37, 

355.      448:      NO-T'^O;      87-581, 

R.'iS:  O7-R07:  loo-fjOT:  ioi- 
8R2:  104-1.^8:  110-572;  114- 
a.'?:  116-704:  161-156;  164- 
143;  168-142.   ^82, 

Civ.   Pror.    12-48:   19-149. 

Abb.   N.   r.  29-477. 

Rcrtf.  5-.Sr«8.  4«12.  488 

Dptti.  3-ri72:  il-412:  6-111. 

Connoly.  1-122.  :iM.  4.S7;  8-375, 
418,    480. 

N.  Y.  Ann.  Cat.  19-129. 
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NOTBS. 


98-189. 


9iibd.  1. 

Misc.  79-392. 

Hun,  7O-110. 

St.   Rep'r.  S3-64& 
Siibd.  2. 

Hun,  51-212;  70-110. 

Misc.    10-662;    10-S2&. 

St.  Rep*r.  68-548. 
Svbd.  3. 

N.   T.   916-186. 

App.  Dlv.  «3-493. 

Dem.  4-824. 
8iibd.  4. 

App.    DIr.   31-178L 

Misc.  92-139. 

N.   Y.  Supp.  4.186L 

Misc.  59-296. 

C!t.   Proc.  9-68. 

Denr.  8-253. 
Siibd.  6. 

N.  T.  228-82. 

Hud.  42-828. 

Misc.   28-602; 

Dem.  2-610. 

svbd.  e. 

N.  Y.  81-641:  85-153;  87-672; 
98-434;  100-206;  112-503; 
186-201;  157-427;  167-844; 
216-446. 

Hun,  24-4;  28-212;  41-464:  42- 
400;  46-500;  66-200;  72-102. 
607;  78-435;  81-427;  82-422. 

App.  Div.  8-313:  11-347:  82- 
604;  83-547;  42-258:  44-268: 
49-613;  51-110;  60-67:  66-55; 
72-200;  74-221:  SO-;^88.  622; 
89-227;  93-610;  116-584;  119- 
292;  129-410:  131-84;  160- 
37;  152-288;  158-264;  168- 
371;   178-191. 

Misc.  1-302:  3-394;  6-115;  9- 
268.  621;  27-104,  565:  29-408: 
32-110:  34-148:  85-678:  87- 
606:  38-466:  60-485;  55-473; 
68-11:  76-374;  80-137;  85- 
682  ;  90-224  :  98-.')20  :  99-456. 

N.  Y.  Supp.  6-357,  934;  30-851; 
31-263:  53-187.  857;  69-1084: 
fl3-60S;  64-.S85;  65-103.  168: 
60-176:  72-409:  77-rKi8:  80- 
636;  106-677;  115-239;  124- 
907;  134-496 
138-191.  389: 
576;  142-C8r>: 
173:   ie2-8fil      

St.  Rep'r.  7-324:  19-330:  20- 
449;  22-333;  29-299;  38-2: 
46-587:  47-431;  48-142;  49- 
151:  51-558:  54-276. 

Civ.  Proc.  6-391:  18-177. 

Abb.  N.  C.  17-,<eO. 

How.  N.  8.  1-420. 

Dom.  2-75.  85.  560.  597;  8-254; 
4-43:  6-241.  614. 

Oonnoly.  2-27. 
8vbd.  7. 

St.   Rep'r.  18-805:  82-905. 


137-92.  1079: 
139-690:  140- 
154-302  ;  156- 
165-298. 


8iibd.  S. 

App.    DIv.   24-582. 

Misc.  12-26S;  62-443. 

N.    Y.   Supp.  49-32;  116-1040. 
Sabd.  9. 

Misc.   62-443. 

N.    Y.    Supp.    49-32;    116-1040; 
183-720. 
Sabd.  11. 

N.    Y.    89-479;   91-439;    162-513. 

Hun.  33-311;   42-32S. 

App.  Div.  11-347;  20-3S3.  :«2- 
604;  47-67;  63-493:  73-11;  80- 
622;   117-58;   160-87. 

Misc.  4-370;  8-570:  17-494:  29- 
531;  34-152;  61-540:  66- 
215;  61-8;  80-25 :  «»2-139; 
99-456. 

N.  Y.  Supp.  29-1084:  46-787; 
63-187;    62-339;    1O1-1003. 

St.  Rpp'r.  32-147;  37-575;  41- 
339;  64-237. 

Civ.   Proc.  5-542;  12-40. 

Abb.   N.   C.  18-1;   19-40;   22-342 

Dem.    2-619;    3-518.     534;    6-60^ 

128. 
•N.  Y.  Ann.  Cas.  7-lTL 
2496. 

App.  Div.  24-535  ;  30-316. 

Misc.  12-357 :  26-354. 

N.  Y.  Supp.  49-32. 
2497. 

Misc.  12-257. 

WeelE.  Dig.  26-156. 
2498. 

App.  Div.  24-537. 

N.  Y.  Supp.  49-32. 
2499. 
Sabd.  1. 

N.  Y.  75-425;  194-399. 

App.   Dlv.   70-416. 

Misc.  29-531  ;  58-489. 

N.    Y.   Supp.   76-236. 

Connoly,  2-52. 

N.  Y.  Ann.  Cas.  7-171, 
Snbd.  6. 

Misc.  73-564. 
Sabd.  6. 

Misc.  73-564. 
2600. 

App.  Div.  24-53r» ;  30-315. 

Misc.   12-857;  26-354. 

N.  Y.  Supp.  49-32. 
2601. 

Misc.  73-^64. 
2602. 
Snbd.  2. 

Hun.  43-311. 

Misc.  10-486. 

Dem.  2-896. 
2604. 

Misc.  73-563:  80-18. 

N.  Y.  Supp.  141-784;  182-822. 
2606. 

App.    Div.    167-241. 

Misc.  80-18. 

N.  Y.  Snpp.  141-784:  167-558. 
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NOTES. 


2507. 

A  pp.  Dlv.  9-423. 
250». 

Hun,  32-439. 
2B10. 

N.  T.  72-817;  78-306;  88-479; 
117-141:  137-406;  144-287; 
152-508;  159-135;  200-457: 
201-496;  211-15;  223-83*. 

Hun,  82-177;  39-65;  41-186; 
64-320. 

App.  Dly.  22-218;  81-178;  40- 
116;  68-493;  73-11;  79-51;  88- 
895;  92-877,  463;  104-236; 
109-548;  110-474,  536;  133- 
436;  153-608;  163-268;  166- 
ICiS,  721;  175-356;  177-8J>8 : 
178-187;  179-456:  18O-402 
844. 

Mfse.  17-684;  19-325;  28-602: 
38-643;  39-479:  41-350:  42- 
14.  171;  46-53.-,;  55-173;  56- 
215  ;  66-412  ;  72-595,  620 :  74- 
5.  7.  8.  313.  541  :  75-419  ;  77- 
602;  79-391;  80-19;  81-579; 
84-12;  88-284,  436;  89-48, 
358;  91-197;  92-123.  333. 
341;  99-232.  455.  456:  101- 
1S>5. 

N.  Y.  Siipp.  10-304;  44-729;  76- 
3r>5;  80-7S9;  84-329;  85-830; 
93-728:  96-.372;  97-403;  114- 
720  ;  123-523  •  131-1090  ;  133- 
1107  ;  135-«78  ;  138-6S2.  917  ; 
139-1105  ;  141-198  ;  143-552  : 
145-665;  149-217;  ISt-Tf^S, 
807.  1072;  152-431;  155-63; 
156-^88,  827:  10O-514:  101- 
1060 ;  164-143  :  165-298  ; 
167-632.   827;   168-382. 

St.   RepT.  23-685;  32-293. 

Civ.   Proc.  19-896. 

Abb.   N.   C.  26-395;  29-477. 

Dem.  5-11.  123,  161;  6-11. 

ConDol7,  2-367. 

N.   T.   Ann.  Cas.  1-306. 
Snbd.  1. 

Hon,  36-219;  50-240. 

App.  Div.  104-236:   178-187. 

CIr.   Proc.   12-40. 

Abb.   N.    C.   16-244;  19-40. 

Dem.  5-402. 
Sabd.  2. 

App.  DiT.  80-522;  104-286. 

nun,  79-376. 

Ml8C.  6-172;  61-8. 

Week.  Dig.  25-5. 
Snbd.  3. 

N.  Y.  24-337:  91-489;  92-70; 
1 1 7-476 ;  128-378 ;  137-601 ; 
132-513. 

Han,  51-202:  61-518;  79-145. 

App.  Dlv.  11-847:  73-11:  80-522: 
86-457:  90-397 ;  117-59;  138- 
702. 

Ulsc. -8-588;    4-840;    8-576;    13- 
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380;     17-494;     22-221.     449; 

99-232. 
N.  Y.  Supp.  83-697;  1O1-1093. 
St.    Rep'r.    15-728;    32-147;    as- 

706;  41-560. 
Civ.  Proc  9-58. 
Abb.  N.  C.  28-61;  81-111. 
Dem.  2-14;  3-518;  4-324. 
Snbd.  4. 
N.   Y.  91-439;  117-476;  128-378; 

152-518:  215-209. 
Hun,  42-328. 
App.    Div.    73-11 ;    86-467 ;    88- 

148;  117-59. 
Misc.  8-576;  17-494;  22-291,  499; 

39-612;  99-232. 
N.  Y.  Sapp.  83-697;  1O1-1003. 
Svbd.  5. 
N.   Y.  128-878. 
Hun.  33-511. 
Sabd.  6. 
N.    Y.  117-476:   152-513. 
Misc.  8-576;  17-494;  61-8. 
Dem.  2-114. 
Snbd.  7. 
N.  Y.   129-642;  159-135. 
Hun.   59-592. 
Misc.  20-637. 
St.    Rep'r.    37-488;   39-803;    61- 

661. 
Civ.  Proc.  8-169. 
How.  N.  S.  2-308. 
Dem..  4-154. 
Sabd.  8. 
MIsr.  88-420:  99-198. 
N.  Y.  Supp.  150-743;  16il     87. 
2511. 

Hun.  69-487  ;  76-203. 

App.  Dlv.  05-630. 

Misc,    29-531;    30-559;    39-228; 

92-327.   3:35;    98-101. 
N.  Y.  Supp.  1.1-367  :  .35-105  :  64- 

370:    143-570;    148-920.   1092; 

156-827. 
N.  Y.  Ann.  Cas.  7-171;  10-128. 
2512. 
N.   Y.  77-455;  127-296;  129-640. 
Hun.   58-507. 
App.    Div.    2-615;   24-83;    106- 

321 

Misc.    10-325;    39-228;    47-548; 

48-313 
N.  Y.   Supp.   148-1092. 
2513. 

N.    Y.    126-354;    135-65;    178- 

439;  211-15. 
Hun.  79-540. 
App.  Div.  24-88:  61-502:  79-182: 

H5-274 ;       1 06-.'^20 ;       1 OT- 1 86 ; 

135-254:    153-607. 
Misc.  19-325  :  SS-T.'^l  :  74-27. 
N.  Y.  Supp.  70-,^»ft7:  79-1100;  88- 

226:  94-667.   876. 
Abb.   N.  C.  29-,306. 
Connoly.  2-375. 
2514. 
N.  Y.  66-144;   129-640. 


NOTES. 


Hud,  8«-507. 

Misc.   WS-491,   401.  ^       ^^ 

N.  Y.  aupp.  l04-74r»,  929,  930. 
8ub«l.  1. 

■     App.    Dlv.   171-411. 

N.  Y.  H3-348:  160-03:  1T8-442, 
Hun.  4»V2;ri:   50-404;   5M.riOT. 

App.     Div.    :w-6ii;     I2:*-gjej 

107-lft6:    114-245;    l&*l-r>93 ; 
15«-t80:    l«Hr444. 
Misc.    ao-i5:    :tr,-lU5,    732;    55- 

577;    70-156,    158.   ^  ^ 
N.  Y.  Supi).  20-417  ;  »«-l»0 :  ^J" 
728;    ©6-740;    KMj-020:     laaj- 
477;   141-951;  144-5 OS  ;  1»3- 
800 
St.    Hop'r.   aO-952;  SK-560. 
Civ.    Proc.    ia-3t):   ao-1. 
Dem.  2-251;  5-401. 
Week.  Dig.  18-429. 
Redf.  5-137. 
Sabd.  1. 

N.  Y.  85-153. 
Hun,   HO-210:  41-108. 
App.    Dlv.    104-236. 
Misc.  10-80;  54-180. 
St.  Rep'r.  40-14. 
Abb.  N.  C.  10-344. 
Dem.  4-92. 
Sulid.  2. 

N.  Y.  5.^-610. 
App.   Div.   104-236. 
Misc.  7a-491. 
Dem.  2-251. 
Snbd.  3. 

N      Y.     ra-292;     88-438:    87*19; 

160-87. 
App.    Div.    B9-C11:    7a-3G3:    84- 

148;   104-23C:   172-471. 
Misc.   20-354. 
N.  Y.  Supp.  57-212. 
How.  N.  S.  2-112. 
Dem.  2-268;  3-340;  5-243,  882. 
Snbd.  4.  ^_^  „^^ 

App.  Dlv.  06-13;  104-236. 
N.  y.  »upp.   113-619. 
2516. 

App.  Div.  114-245.^^ 
Misc.  25-195  :  27-475. 
N.  Y.  Supp.  50-100  ;  99-740. 
2517. 

X.  Y.  7.3-113.  292.  ^     ^ 

Mlso.    .S5-73J;    65-577:    »0-23l, 
N.  Y.   Supp.   lOfl-929;  154-3WJ. 
251 S. 

Hun,  51-20S  ;  7O-I09. 

Add.  T>iv.  .10-S2 ;  ao-n2. 

Mlfic.    13-807;    .^0-227;    40-230; 

»2-0J<:   101-517. 
N.    Y.     Supp.    35-105;    0^727; 

Dem.'  a-3l'8;  6-137.  446. 

251 9. 

N.    Y.   218-37. 
App.   Dlv.   1.%«-S48. 

Misc.   93-427.  

N.  Y.  Supp.  in0-W»9;  16B-.151. 


2529. 

N.  Y.  21S-37. 
2523. 

X.    Y.  214-385. 

App.   Div.  421-858:  86-166;  1*1- 

25 
N.   Y.   Rupp.   59-255;  lfi»6-944. 
Connoly*  2-643. 
2525. 

X.   r.  214-389. 
Hun.  70-109.     ^^^ 

Misc.    18-24.1;    l:i-367 :  39-327: 
40-32S  ;  89-41  :  9:1-408. 

N.  Y.   8upp.  84-44;  96-52;  167- 
143. 

How.  67-217.        _ 

Dem.  2-396 ;  8*577. 

('onnoly.  2-643. 
2526.  ^ 

Misc.    89-41;   98-406. 

Dem.  2-316. 
Sa1i€l.  1. 

Misc.  12-244. 

Rt.    Kep'r.  54-303. 
2028. 

App.  Div.  171-25. 

Misc.  90-226. 
2529. 

Hun.  70-109.      ^ 

App.  Div.  108-176.    ^^      ^  ««. 

fiipc.    12-24.-^:    13-3<57;  39-227: 
40-328:   87-534. 

N.  Y.  Supp.  34-44;  96-52;  151- 
241. 

How.  67-217. 

Dom.  2-396 ;  3-577. 
2630.  ^    ^  ^^^ 

N.  Y.  Rupp.  l43-.i70. 

Dem.  3-13. 
2531.  ^^  ^^ 

Misc.   12*244:   18-JWi 

N.  Y.   Supp.  35-105. 
2533. 

Hun,  69-487  ;  70-203. 

App.  Dlv.  95-630. 

Misc.     21»*031:     80-559; 

98-102.  ^    ,-. 

18-867  :  35-105 ;  64- 


89-238. 


39-228: 


2534. 


X.  Y.  Supp.  18-367  .,»»-lw 

370;  148-^70;  148-1092.  ^^ 
X.  Y.  Ann.  Cas.  7-171;  10-138. 
►84.  ^  ^ 

Hun,  66-201 ;  «9-.^R6 
Mis.'.  65-442;  71-ia-;  94-20;  96- 

riv.'*>i'oc.    8*206;    15-270. 
Redf.  5-391. 
Dem.  3-210. 
25.16.  ^^f. 

N  Y.  168-427;  177-390!  21»* 
"57. 

App.  Div.  1-40:  18-114:  4»-4; 
A-'^mi  46*578:  84-»R:  ^ 
2101  61-M7:  68-239,  878:  ^ 
386:  111*511.  647:  l>i**S£ 
222;  124-601;  136-51t;  1«»- 
658:   164-186. 


NOTES. 


Misc.  25-288;  31-76;  S4-210;  43- 

476;  oa-178;  54-2 CO ;  T2-3U3. 

ar^i;    »:2-129;    UH'jU2:     101- 

3S7 
N.    Y.   Snpp.  85-480:  58-020:  61- 

175,    [m\   «6-664;   74>-853:    T2- 

728;     7»*-ii7:     74-756;     HH-450: 

•7-1008;      09-174;      121-184; 

ia3-:!s«.l ;      1;«1-11K{ ;      155-3vS3 ; 

l«»-90r>;   1<M)-1077. 
St.    RepT.  14-321;  70-177. 
Civ.    I'roc.    14-52:   lB-270. 
Dem.   3-377. 
i'onnoly.  1-442. 
Abb.    N.   C.  31-110. 
N.   Y.  Law  Jonr.  6-067. 
25»7. 
.Vpp.     T>1v.     l«3-20.^;     1«7-J40 ; 

lMO-24. 
^fiso.    «K-22r,. 
N.    Y.    Supp.    150-089;    162-822; 

154-f>7r>;    107-438. 

25aH. 

X.    Y.   111-024:   149-238. 

Ilun,  <io-r>25 :  o»-r.30. 

.Vpp.      TMv.      7»-.'i44:      153-005; 

1O3-208;    100-401.    722;    107- 

240:    170-r^82:    172-120.    722: 

ISO- 24.  802. 
Misr.      72-.'',IW:      80-18:      HN-22r), 

;J07,    420:    O2-0S:    93-425:    94- 

100;   99-248:    10O-..-,8. 
N.  Y.   Supp.  152-431.   822;   156- 

OIVO:    150-171.    000:    l57-r,r»3; 

1O5-720  :    160-156  :    107-438  : 

lOS-1.31. 
2539. 
Misc.   03-425. 
N.    Y.    Supp.    97-938;    138-917; 

150-OSO,    743.  1070  ;  161-1007  ; 

1538*431;   160-000;   l<JH-i:;i. 
A  pp.      Div.      loa-2«S:      170-3vS2; 

172-722:  180-802. 
Dera.  0-268. 
2540. 

N.    Y.   220-00. 

MlRC.   93*427. 

App.    Div.  103-2GR;   170-382. 

N.  Y.   Supp.  160-999. 

atsfi. 

App.   Div.  17«-107. 

Mific.  «9-711  :   100-00;   101-380. 

N.    Y.    Supp.    153-1097;    ICW-IO, 
76:  KMl-1077;   107-174. 
2549. 

N.  Y.  80-1;  92-181;  96-517;  103- 
150.  470:  104-74.  048:  111-239. 
523  :  125-732  ;  140-121  ;  184- 
57;  192-238. 

Hiin.  32-2M,  429:  7l.5a3:  74- 
031;  75-209:  78-40:  79-130; 
84..n24:  8.K-377:  89-144. 

Apt».  Div.  1-622;  4-2;  10-374;  17- 
268.  273:  19-489;  42-381:  44- 
406:  47-316:  52-302:  53-198: 
65-229:  09-286:  71-522:  73- 
659;   75-342;   97-118;    101-55^3; 
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112-373;    119-874;    185-704; 

145-828;    161-925. 
Mlsr.     12-255;     36-480;     45-5^; 

60-110:  64-170;  OH-283  ;  11- 

635;   72-383;   80-26. 
N.     y.     Supp.    59-152:    01-175, 

997;      65-83;      72-728;      74- 

755;     76-859;     77-178;     78- 

186 ;     80.6C4  ;     98-438,     921  ; 

105-931:     119-667;      125^160; 

127-m;6. 
Dem.  S-229,  258. 
St.  Rep'r.  70-178. 
Week.  Dig.  24-8. 
2543. 
App.   Div.   34-585;   168-268. 
Misc.  73-.'»64. 
N.  Y.   Supp.  49-32. 
2544. 

Misc.  27-168;  73-564. 
App.    Div.    108-268. 
2645. 

N.  Y.  70-387:  113-02. 
Ilun.  71-30  ;  78-301. 
Dem.  3-324. 
N.  Y.  Supp.  lflO-217. 
2540. 
App.    Div.   109-670. 
Misc.  90-231.  242;  91-400;  101- 

530. 
N.    Y.    Supp.    154-309;    150-495. 
2547. 

N.  Y.  77-369;  96-329. 

Hun.    04-104;    75-472;    76-1,    2; 

78—483 
App.  Div.  16-189:  19-267;  47-49. 

125;     80-75;     89-414:     i04- 

317.  321.  326;   1O9-780;   Il8- 

114:  128-201:  129-9;   136-780, 

794;  139-246. 
Misc.  7-222:  13-468»  473:  14-490; 

17-191:     25-460:     33-146.    829; 

38-471;     4O-5;?0:  4S-46:     51- 

M3;  65-164;  61-559;  68-171; 

67-10. 
N.   Y.  Snpp.  62-294:  68-863:  77- 

ia36;  80-410;  96-435,  72?);  161- 

971:     100-474:     113-210.     619; 

118-429;    191-452;    123-1016; 

129-165. 
St.   Rcp'r.  68-798. 
Doni.  6-106.  237. 
Connoly,  2-259,  579. 
2548. 

N.   Y.  69-536;   172-547. 

Hun,  37-111. 

App.    Div.    18-303:    40-78 :    70- 

416;    88-143;    185-125;    163- 

200. 
Mific.   92-98. 
N.     Y.     Supp.     57-548;    76-236; 

116-915. 
St.    Hop'r.   16-240. 
riv.   Proc.    14-195. 
I>em.  3-320. 
2549. 
App.   Div.  1-29;  80-326;  40*ll6; 


r 


NOTES. 


68-49;    67-72;    68-162;    88- 

142;    105-587;    110-68 ;    111- 

282;    161-526. 
Misc.    10-518;   28-309;   44-330; 

S6-226;  58-488. 
N.  y.  Supp.  86-529:  59-981;  71- 


376 ;    84-329  ;    96-1017 ;    97- 
459;  146-707. 
St.  Rep'r.  2-655:  8-224. 
8650. 
App.  Div.  168-269. 
V  2551. 

^  N.  Y.  194-399. 

^  Hnn.  83-211. 

App.  Div.  70-416. 
Misc.  29-531 :  68-489. 
N.  Y.  Supp.  76-236. 
Connoly,  2-52. 
N.  Y.  Ann.  Cas.  7-171. 
2558. 

N.  Y.  194-399. 

Hun.  33-211. 

App.  Div.  56-148 ;  79-410 ;  126- 

775;  132-497. 
Misc.   7-502;   38-66:   58-489. 
N.  Y.  Supp.  39-828  ;  46-489 ;  75- 
236;    76-964;    111-116;    116- 
960. 
Dem.  6-858. 
Week.  Dig.  16-150. 
N.  Y.  Ann.  Cas.  4-269. 
2554. 
N.    Y.   75-425;   91-235;   108-181; 

154-115. 
Hun,  73-191. 

App.    Div.    19-882;    79-268;    88- 
143;     108-13;     111-282;     120- 
776;  161-527. 
Misc.  28-310;   44-339. 
N.   Y.  Supp.  40«439;  59-981;  79- 
687;     84-329;     89-927;     96- 
467;    97-459;    111-116;    146- 
707. 
St.  Hep'r.  16-242:  19-321;  26-238. 
Civ.  Proc.  13-28:  14-200. 
Abb.  N.  C.  29-360. 
Dem.   6-440;   6-358. 
Rodf.  4-318:  6-131. 
N.  Y.  Ann.  Cas.  4-265. 
Snbd.  8. 

Hun,  34-309. 
App.  Div.  27-124. 
Snbd.  4. 

Hun.  34-309.- 
App.    Div.    18-308 
Misc.   12-326. 
2556. 

N.  Y.  154-423. 
App.    Div.    10-129 


161-527. 


2557. 

Hun. 
App. 
61; 

Misc. 


74-268;  88-229. 

Div.   21-267  ;  48-.'»99 ;  »5- 

105-357;    135-123:  138- 
175-50. 

17-544;     33-672:    41-92: 


63-82 


54- 
176- 


583;     «H-14«:     118-332: 
6S9. 

Misc.  68-8  ;  72-587. 

N.    Y.    Supp.    74-148;    131-082; 

167-574;    160-945. 
Civ.  Proc.  15-371. 
Redf.   5-416. 
Connoly,  1-192. 


62-278;  92-139;  100-633. 
N.  Y.  Supp.  47-689  ;  61-244 :  62- 
426 ;  68-937  ;  87-793  ;  94-176; 
1 1 8-553 :     1 19-«a> :     1 22-600 : 
160-621:   161-320;   166-951. 
25.%8. 

N.  Y.  63-460. 
App.  Div.  76-128. 
Civ.  Proc.   15-890. 
2659. 

N.    Y.    Supp.   150-421. 
2560. 

N.   Y.   76-316. 
Hun.  66-406. 

App.      Div.      88-259;      101-247: 
136-252 ;     138-625  :    146-429. 
593:   1W>-HS:  176-61. 
Misc.  92-139;  100-6:«. 
N.    Y.    Supp.    91-746;    120-569; 
122-819:    131-155.    311:    1«>" 
521:   161-320:   166-951. 
2561. 
App.   Div.  146-429. 
Misc.   99-234. 
N.  Y.  Supp.   131-155. 
2662. 
Misc.  33-625. 
N.  Y.  Supp.  68-939. 
Dem.  2-134. 
2663. 
N.    Y.     110-605;    184-1;    126- 

.354:   211-272. 
Hun.  28-454. 
App.    Div.    43-93;    61-418;  «T- 

73;  84-554;  149-533. 
Misc.  98-494. 
N.     Y.     Supp.    59-229;    64-660; 

82-731:     133-1012. 
Connoly.  1-192. 
2664. 

N.   Y.   192-312:   219-391. 

Hun,  50-223:  92-322. 

App.  Div.  88-259;  92-378 ;  161- 

2.-56;    175-6:^. 
Misc.    9-437;    12-473:    24-419; 
84-290  ;  4i-4<>8  :  46-535  ;  48- 
33;   66-232;   60-271  ;  88-369; 
89-44;  92-139:  95-440;  101- 
276.  471. 
X.    Y.   «upp.    169^'»3;   160-372: 
I         161-.316;    165-401;   166-949. 
Snbd.  2. 

Misc.  100-81. 
2565. 

N.   Y.  210-393. 
Misc.  92-139:   99-164. 
N.  Y.  Supp.  30-883:  34-258:  84- 
1054,     1102;     92-974;    96-98, 
895:    107-591;    108-281;  113- 
281;    130-535. 
Dem.  2-459. 
Connoly.  2-532. 
N.  Y.  Ann.  Cas.  9-477. 
1118 


NOTES. 


Saba.  6. 

App.   IMv.   145-854;  175-57. 

Misc.  21-778. 

N.    Y.   Supp.    130-535;    162-542. 

N.  V,  219-39,3. 

App.  DIv.  175-68. 

Misc.  99-164. 

N.   Y.   Supp.  101-316. 
2S67. 

N   Y.  219-393. 

App.  Dlv.  49-53;  50-191;  80-522: 

^^115-230;  175-38(i. 

Misc.  19-8."! :  «0-37. 

«;  \  Supp    121-109:  161-973. 

St.    Rep'r.    15-441. 

Dera.  3-541;  4-496;  5-498;  6-343. 
Snbd.  1. 

Civ.  Proc.  8-158. 

Dem.  8-615. 
Snbd.  2. 

N.   Y.  78-282;  85-561. 
^  Civ.    Proc.  9-452:   13-865. 

App.  Div.  59-104;  146-429;  156- 

752. 
Af isc    8—142 
PJ.  Y.  Supp.'  131-155;  141-742. 

N.   Y.   89-139 ;  87-572  ;  142-488  : 

211-272;  220-375. 
Hun.  46-65;  53-512;  79-396;  88- 

Sui. 
App.  Div.  19-129;  15-545;  105- 

iiS-    !i*-''^l^:    117-301;    IIS- 

483;  12O-50!3;   143-841;   155- 

ii^i.  «i^^'     i«o-Kr:     i«6-306: 

175-386:  177-276. 
Misc.  87-184.  585;  38-27:  49-512: 
oll'^^^j  42-43:  45-534:  48^ 
.315  :  60-22  :  74-309  ;  82-1R5  ; 
85-661 :  92-98,  131,  629  ;  08- 
529:  ^W>-169;  190-78.  83; 
101-472, 

^.J:.  ^^J^^'  '•4-551  ;  93-973  ;  96- 
225;  195-303:  107-591:  128- 
626;  133-1105;  143-775;  145- 
267:  148-270,  1092;  151-791; 
JJ5?"^Z^-  ^'^'''  'l«l-l>7r):  IfM- 
209^  590;  165-78;  167-162; 
168-r.86;  169-871. 

St.    Rep'r.   47-431. 

Civ.     Proc.    8-159.    308;    9-247. 

Abb.  N.  O.  28-104. 
How.  N.  S.   1-94  :  2-.308  :  3-360. 
I><*m-    2-14.    202.    415,    431.    4.30. 
648:     3-26,     233.     547;     4-l.->4 
o^^-*P^.i.*-267.   354     6-43  ^' 
Redf.   5-116. 
Connoly,   1-554;  2-204. 
Week.  Dig.  18-42 ;  25-122. 
N.  Y.  Ann.  Cas.  9-482,  n. 
8iif>d.  1. 

Misc.  56-281  :  89-659. 

^•-JL    ^"PP-    «4-934;    149-286; 

153-1100. 
St.  Rep'r.  32-637.  . 
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Civ.  Proc.  9-400,  458. 
Dem.  4-471. 
Svbd.  2. 

N.   Y.  84-339;  88-384;     199-222. 

Hun,   46-64;  79-231. 

App.  Div.  3-,'>24;  115-230;  118- 

^  483;   155-470;  177-276. 

Misc.     17-523;     37-584;     48-58. 

^76;  83-675. 

N.    Y.   Supp.  75-1058;    149-286; 

St.  Rep'r.  "4-534;  32-637. 

Abb.    N.    C.    26-290;   28-469. 

Dem.  2-585;  8-508. 
Siibd«  8. 

N.  Y.   145-379. 

N.   Y.   Supp.    140-286. 

App.      Div.      11-195;      156-469: 
166-306;  172-681. 

Misc.  83-678. 

St.  RepT.  32-637. 
Snbd.  4. 

N.  Y.  41-272. 

App.     Div.     115-646:     155-469; 
177-276. 

Misc.  56-231;  79-74;  83-B7M:  94- 
558. 

N.  Y.  Supp.   149-286;  164-209. 
Hun.   49-296. 
St.  Rep'r.  32-637. 
Snbd.  6. 
N.  Y.  145-382. 
App.  Div.  115-230;  155-469. 
Misc.     17-v)10:     48-58;    83-678; 
191-276. 

N.   Y.   Supp.   149-286;  166-949. 

St.   Rep'r.   45-lbl. 

Civ.  Proc.  9-450. 

Dem.  4-494. 
Sabd.  7. 

N.  Y.  229-377. 

App.   Div.   89-284. 

N.  Y.  Supp.  89-251;  149-286. 
Snbd.    11. 

N.   Y,    Supp.   148-1092. 
2579. 

N.   Y.  142-488:  229-375. 

Hun,   79-376:  220-37.3. 

App.   Div,   19-129;   15-546;   115- 

230;    117-301;    118-483;    155- 

4(59:   177-276. 
Misc.     48-41:     85-661;     92-139, 

620;    101-472. 
N.    Y.    Supp.   44-551;    137-1040; 

148-1092:   1256-175 ;   164-209; 

167-162. 
Ppm.  2-429. 
2571. 

N.  Y.   145-379. 

Hun,   40-296:   88-301. 

App.    Div.    19-129:    15-f;46:    80- 

284;    105-146:    115-230:    117- 

301:    1.-55-460.    473;   17T-276. 
Misc.   41-354:  74-.309  :   101-472. 
N.     Y.     Supp.    44-.'r>l;    140-286; 
^164-209;    167-162. 
St.    Rep'r,    45-181. 


NOTES. 


How.  N.  S.   1-94. 

Abb.   N.  C.  28-459. 

Vem.  2-442;  3-233,  547;  f(-866. 
2572. 

N.    y.  214-465. 

Hun.  TO-37-C. 

Add.  Div.  9-295;  22-218;  24-192; 
157-256. 

Misc.  16-554;  19-325;  4M-41. 

N.     Y.     Supp.     44-727;     48-422; 
49-104;    9U-222. 
2673. 

N.   Y:   910-209. 

App.    Dlv.    167-256. 

N.   Y.   Supp.  9«-22. 

How.   N.  S.  2-223. 
2574. 

Huh,   79-.'n6. 

Misc.  41-92;   92-189. 
Sabd.  2. 

Misc.  42-44. 

N.  Y.  Supp.  H6-697. 
2576. 

App.  Div.  9a«>346;  130-157. 

Misc.  31-18. 

N.  Y.  Supp.  114-583. 
2577. 

N.  Y.  72-565. 

App.  r)lv..57-2:i3;  117-859. 

Misc.  31-119. 

Supp.  103-177. 
2-251,  469. 


25-137:  39-520. 
Supp.  54-926;  80-379. 
2-201,  251. 

25-137;  89-520. 
Supp.  54-926;  80-379. 

120-354;  184-431. 

Div.    10-359;    80-54;   120- 


N.  Y. 

Dem. 
2679. 

Misc. 

N.  Y. 

Dem. 
2580. 

Misc. 

N.  Y. 
2582. 

N.  Y. 

App. 
068. 

Misc.  40-520. 

N.  Y.  Supp.  83-521;  102-899. 
2383 

N.  *Y.     72-565;    75-425;    124-1; 
176-150. 

Hun,  30-579;  83-431. 

App.   Dlv.   24-31:  32-604;  48-95. 
101;   55-456;   07-73. 

Misc.     32-42.-) :     34-.-,S5:     35-557: 
00-7;   48-223;  53-56. 

N.   Y.   Supp.  39-828:  63-1^6:  68- 
1061;  73-600;  90-665;  102-899. 

Civ.  Proc.  15-371;  19-246. 
2584. 

N.  Y.   124-1. 

Hun,  48-330. 

App.   Dlv.   43-95,  101:  67-70. 

Misc.     32-425;     34-.5R5;    35-557; 
00-7. 

N.  Y.  Supp.  59-429;  66-544;  73- 
600. 

Civ.   Pfoc.   19-246. 
2585. 

N.   Y.   124-1. 

App.  Dlv.  43-95.   101. 


Mise.  84->585. 

N.  Y.  Supp.  69-429;  TO-391. 

ClT.   Proe.   1»-871;   18-246. 

Dem.    3-251. 
2687. 

N.  Y.  136-384. 

Hun,  66-30. 
2688. 

N.  Y.  47-351:  89-401;  94-64«; 
119-62;  192-312:  Jll4-272; 
212-214. 

Hun,  50-523;  77-231;  9»-S21.  608L 

App.  Dlv.  22-266;  02-378,  381: 
Y96-145;  110-804;  12i-.^25: 
123-214  ;  159-41  :  160-58: 
161*-206,  261;  168-968;  169- 
394;    175-690. 

Mise.  24-419:  2».72S:  38-27t 
729;  84-31:  86-514:  87-66,  457, 
539  :  38-223  :  41-165  ;  43-28? : 
47-.'>48:  4H-8.H;  5W-4iM».  641: 
57-267;  60-270;  «»-2t9:  81- 
83;  84-676;  87-79.  564;  »«- 
809  :  89-4:{ :  90-241 :  lo«-fM». 

N.  Y.  Supp.  30-882:  68-638.  1116; 
69-507;  73-1062:  t«*1058:  76- 
461;  87-16;  8ft-557;  98-973: 
100-74:  107-1115:  10S-2S1: 
lflO-569;  126-1001:  141-927: 
142-452;  148-775:  145-267; 
146-495:  147-SS7:  148-1  (»2: 
149-599:  150-114;  151-378 : 
152-46:;.  .>}3:  154-306;  160- 
945:  162-.>15. 
Sobd.  5. 

lfi8C.  6-176:  88-729;  84-32:  86- 
515. 

N.  T.  f<upp.  60-864. 
9libd.  6. 

Misc.  5-176. 
Stibd.  8. 

App.    Dlv.   161-257. 
2889. 

N.  Y.  112-525. 

Hun,  42-470:  79-539. 

App.  Dlv.  15-547;  47-28:  »2- 
378;  110-649;  118-29S;  128- 
214;  158-789. 

Misc.  29-724:  37-457;  67-267: 
70-156;    74-280.    492. 

N.     Y.     Supp.     44-551:     62-1.^7. 
819;     87-16;     128-477;     144- 
508. 
2690. 

N.   T.    192-312. 

Hun.  50-523;  92-828. 
Adp.     Dlv.     16-547:     100-4M: 
lO.n-14.1:    117-409;    119-298: 
123-214:    142-42. 

Misc.  29-724;  56-281  {  89-42; 
90-241 

N.   Y.  Snpp.  36-882:  44-551:  •!- 
108-281;   186-^93;  182- 
:   154-806. 


706 
l>42 
2591. 
N.  Y. 
^_.   Hun, 
llflO 


128-70. 
85-198. 


HOTBS. 


Aep.   DlT.   45-^;   «2-84t;    li6- 

^08;  140-12;  lao-YTfe. 
Hlsc.  18-283 ;  60-482 :  t4-5,  9. 
fi.  Y.  Supp.  Sa^-dTB:  01-84W;  68- 

196. 


N.   Y.  222-361 

App.   Div.   162^53;   lTr-2TS. 
N.    Y.    Supp.   14«-lt0;   150-421. 
25»8.         ^       ^ 

App.   DIt.   1«T-142. 

Misc.  102-578. 

^.   t.  Supp.  lS2-0d8:  I0d»339. 


Hun.   60-526. 
App.  Dlt.  142-42. 
MLBc.  37-539;  7T-309;  T8-322. 
N,    Y.    Supp.   76*1053;    120-693; 
137-683;   139-463. 

N.   Y.   150-58;  154-469^ 
Hun«  50^225;  00<-5a«. 
App.  DiT.  9-344;  04-506;  85-60; 
111-4<H:    120-11,    14;    105-57: 
175-00,  690. 
Misc.     33*207:     86-780;     41«.91: 
4B-'585  ;  4^814  ;  70-158 ;  72- 
687;   02-187.    189. 
H.  Y.  Supp.  H3-89U;  »7-793;  80- 
552$   9«.779;    181-982;    130- 
903:     150*270;     10O*€tfl,    945; 
101-320. 
St.  Rep'r.  80*689. 
8v1(d.  1. 

N.  Y.  124-632. 
Huu.  82-319. 
Misc.   10-211. 
N.  Y.  Supp.  40-574. 
St.   Rep'r.  89-504. 
Civ.  Ptoc.  7-239. 
I>ein.  8-57;  0^887.    . 
Snbd.  2. 

Civ.  Proc.  10-3461 
25S7, 
N    Y    161*410. 

App.'    IMv.      68-181:      120*760; 
122*856;    128*482}    140*B93 ; 
155*610:   175*61. 
Misc.    25-260;    36-731;    41*77; 

02*660. 
N.  y,  Supp.  100-1073 ;  lOS-526; 
13i-»U;     157-491;      10O-219; 
10i*.n20: 
Dem.  2-264. 
Woek.  Dig.  26-384. 
2898 

App.   Dlv.   120-761. 
2809. 

App.  Plv.  120*761. 
Abb.  N.  C.  15*188. 
Dem.  3-Z86. 
2000 

N.    Y.    Runp.    83*927;    104-8^2; 
109*604. 

tint,  79*3T7. 
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App.  Div.  175*6rO. 
N.   Y.  Supp.   148*615;   100>«94d. 
2003. 
N.     Y.     54-643:     02-539:     Ol^jMt 

153-328;    154-499;    All-272; 

418*214. 
App.   Div,  90-12}  100-S43:   118- 

490;    130-644:    135*251:   138- 

166:   101-236;   178-62. 

MJflC;,  84*418;   37-589.    tl5:    41- 
466;    48-234;   44-TO:    45-ft5 : 
40-287;    48-490;    67-M8;    OO- 
629;   72-288;  84-676. 
N.    Y.    Supp.    17-355;    84-1102; 
88-557;     0*l-llf»6:     103*618; 
107-1115:     Ilft-!UI7;    115-472; 
120-569;    131-111;    183*718: 
140-495;    147-887;    l48-l«>2: 
162-463. 
St.  Rep'r.^  33-583:  41-339. 
Abb.  if.  a.  27*329. 
Civ.  Proc.  19-278. 
How.  N.  S.  2-199. 
Dem.   2-206:   8-169;  6-456. 
CotiDoIy,  1-166;  2-387. 
diibd.  2. 
Misc.   12-478. 

St  tiep'r.  4-534:  18-963;  Ot*411. 
How.  N.  S.  8*59. 
Dem.  4-170,  298.  489;  6*:t82.  523; 
0*49. 
Svbtf.  8. 
St.  Rep'r.  07*411. 
Civ.    Ppoc.  8*78. 
How.  N,  S.  8-39. 
Dem.   4-170,  298;  »*130«  382;  0* 
49. 
Svbd.  4. 
Misc.  29*37. 
St.  Rep'r.  07-411. 
2004. 

App.   0IV.   118-400. 
Misc.  8-143;  87-586;  48*286. 
K.  Y«  Supp.  108*518. 
2005. 
Civ.  Ppoc.  7-139. 
Dem.   3*68,   548. 
Rodf.   0-8S8. 
Connolt,  1-491. 
2000. 
App.     Dlt*     16*547:     118*298: 

149*588. 
Misc.  12-478. 

H.  Y.  Sopp.  44-561 ;  183-1012. 
St.   Rep'r.   4*588. 
Dem.  8*164. 
2007. 

N    Y    210-135 

A  pp. 'Div.  loiirOT;  10S-.S77. 
Misc.  «^-523. 

N.  Y.   Supp.  187-97;  147-884. 
2009. 

N.   Y.  95-145, 

App.  Div.  00-280:  llO-fWn;  131- 

225. 
Misc.'  13-366:  00-630;   06-408. 
N.    Y.    Supp.   121-903. 


NOTBB. 


Civ.  Proc.  1-450. 
How.  67-68.  81T. 
Connoly,  1-488. 
8610. 

N.   Y.  186-60. 

App.  Dlv.  48-390 ;  66-278 ;  lOS- 

225:    110-(M9;    llT-400;    172- 

401,  403. 
Misc.     13-366;    6H-451:    &0-224; 

94-20 
N.     Y.   "Supp.     61-597;    98-1004; 

101-882;   100-474;  166-939. 
Deiu.  2-168. 
Svbd.  1. 
Aop.  Dlv.  26-277. 
Civ.  Proc.  6-828. 
Dem.  3-199. 
8a bd.  8. 

App.  Dlv.  116-58S. 
2611. 
N.  Y.  67-409;  77-369.  59^;  112- 

492 
Huu, '41-89;    47-7;    61-104;    76- 

617. 
App.   Dlv.   6-215;  48-608;  lOO- 

7'«7;   116-585?  128-201  :  129- 

9:  180-845. 
MlBC.    10-408;    11-221;   13-467 

46-580:  62-265;   65-165;  60- 

276;    66-405;    74-25.    29,    34 

76-83;   H8-283.   289. 
N.      Y.      Supp.     62-919;     96-729 

101-882:    113-210.    619;    129- 

196;    130-.397;    184-858;    146- 

291:    161-200:    168-382,   890. 
St.  Rep'r.  14-117. 
Civ.  Proc.  6-128. 
How.  67-57. 
Dom.  2-117.  448. 
Connoly.   1-464. 
2612. 

N.  Y.  77-889;  96-329. 

Hun.  64-104:  76-472;  76-1,  517: 

78-488. 
App.    Dlv.    6-21:5 :     16-189;    19- 

267;    47-49,    125:    80-7o;    89- 

414;    104-317,   321.   326;    109- 

780:    110-585;    118-114;    128- 

201;      129-9;      136-7S9.      794; 

139-24.1:  170-194:  171-53, 
Misc.  7-222:  13-468.  473:  14-490; 
•      17-191:    26-400:    33-146.    329; 

38-471:     46-5.S9:     48-46;     61- 

543:   6S5-104:   60-276:  61-559; 

63-171:     67-10;     74-84;     89- 

31  :   041-389  :   100-H5. 
N.  Y.  Supp.  62-294:  68-363;  77- 

1030;     80-410:     00-4.35.      729; 

101-882.    071:    106-474;    113- 

210.    610:     118-420:     121-4.52: 

123-1015;   120-165;  162-537; 

166-947:   160-517;   161-452. 
St.  Rep*r.  68-708. 
Dem.  6-106,  237. 
Connoly,  2-259,  579. 
2613. 

N.   Y.   216-137. 
Hun.  76-522. 


App.  Dlv.  63-106 ;  70-523 ;  164- 
825;  181-876;  16S-645. 

Misc.  18-467:  26-459;  86-2;  86- 
478;  61-208;  6.3-171;  TB- 
434:  76-403:  97-.'»62  ;  90-454. 

N.  Y.  Supp.  7.3-808;  TS-378; 
136-515:   163-398. 

Dem.  6-31. 

Redf.  6-372, 

Connoly,  2-218. 

N.  Y.  Ann.  Cas.   10-439. 
2614. 

N.  Y.  68-148;^  70-387;  77-369, 
S33:  141-106;  166-336;  18S- 
468. 

App.  Dlv.  71-219:  96-184;  lOO- 
266.  273;  106-226.  261;  109- 
780;  112-496;  123-168;  127- 
82:  128-875:  132-179:  163- 
Otm;  171-158:  178-187;  1T9- 
54;^:    180-844.   862. 

MlBC.  13-407:  27-421:  ao-63: 
42-236;  48-463.  507:  46-539; 
47-038:  60-373:  .%9-30K:  61- 
658 ;  73-156.  323;  83-291 :  89- 
649;   93-425:    94»-398. 

N.  Y.  Supp.  76-542;  .H8-734:  93- 
1004:  96-729:  98-483:  99-02: 
108-133:  111-109:  113-97; 
1 .38-01 3  :  1 8f>-485  ;  1 42-l.'i7 : 
140-468;  in4-309;  167-558; 
157-602;  166-000:  160-22^: 
166-208 :  166-^62 ;  168-131. 
382. 

St.  Rep'r.  6-329. 

Civ.  Proc.  6-128. 

Dem.  3-136;  6-244. 

ronnoly,  2-441, 
2616. 

N.  Y.  72-817;  118-569;  126-73. 
186-20;  182-466;  185-162; 
199-401 ;   222-237. 

Hun,   68-87;    76-129;   88-376. 

App.  Dlv.  32-185;  35-280:  106- 
268.  273;  106-224;  112-660; 
113-701;  116-.-J87:  117-0i>; 
124-694;  186-832;  144-85S: 
162-852  ;  16S-G06  ;  167-SM : 
176-038. 

Misc.  9-200:  22-215:  2.3-452:  24- 
260;  26-254:  27-477:  30-2S1: 
81-418;  37-114;  40-209;  60- 
.373:  62-261;  65-171:  69-131. 
313  ;  60-50.  290.  500  ;  67-849 : 
72-829.  567,  598.  611:  7»- 
187.  .391:  86-148;  8<»-^«7. 
423:  89-48.  53.  03.  10J5.  684. 
687,  694;  90-541;  91 -.399.  466. 
6.57;  94-03;  96-430;  06-415; 
07-570;  99-186.  198.  437: 
101-342, 

N.  Y.  Supp.  30-215;  84-831:  49- 
577:  61-502;  62-943:  55-52:  M^ 
164:  9.3-1004:  94-588:  9»-?2: 
112-200.-  aa':  113-625.  11«S: 
121-779 :  129-435  :  181-27  : 
187-1002 ;      18S-917 ; 
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1105;         141-705;         144-750; 

149-122;    150-743;     151-254, 

950;    152-548.    661;    154-959; 

157-679;      100-514;      163-287; 

1089. 
Abb.  N.  C.  15-18d. 
Dem.  3-839. 
Connoly,  2-454. 
2017. 

App.  Dlv.  167-211;  172-462. 

mso.   80-26. 

N.   Y.  Supp.  162-735.  822;  167- 

438. 
S018. 

N.    Y.  Supp,  148-920. 

ae2o. 

Misc.  99-452. 

N.    Y.  Supp.  164-146. 
2021. 

App.  Viv.  153-007:  175-680. 

Misc.  82-300. 
2022. 

App.  Div.  171-158. 
2623* 

App.  Dlv.  68-185. 

Misc.  41-7;  48-46. 
2024. 

N.   Y.  126-354;  218-503. 

Hun.  79-376. 

App.   Dlv.  111-461. 

Misc.  72-288;  HH-422;  96-415. 

N.  Y.  Supp.  97-697;  131-111; 
160-945. 

Civ.  Proc.  7-257. 
2625. 

N.   Y.  206-309:  218-503. 

Hun,  36-122:  79-378. 

App.  Dlv.  80-522. 

Miso.  17-473;  84-12;  90-96;  96- 
42S. 

N.  Y.  Supp.  76-457. 
2626. 

N.    Y.    188-15. 

App.  Dlv.  9-344;  18-61:  40- 
405;  119-602:  124-608;  162- 
325. 

Misc.  22-65;  60-390. 

N    Y.   Supp.  109-61. 
2627. 

N.   Y.   218-593. 

Hun.   87-96. 

App.  Dlv.  84-2S0;  100-243;  108- 
65:  154-641. 

Misc.  44-70. 

N.  Y.  Supp.  96-904. 

Civ.  Proc.  14-286. 
2628. 

N.  Y.  214-465. 

App.  Dlv.  27-508:  60-191;  80- 
522;  90-32S. 

Misc.  17-470;  29-39;  37-584, 
710. 

N.  Y.  Supp.  150-092:  163-460. 

D^rn.   3-164. 
2629. 

N.    Y.    73-292:    125-400;    162- 

513;    183-60;   217-370. 
Hun,   50-399. 


App.   Dlv.  17-619;  78-67;  96-12; 
98-414;   100-243;   124-382. 

Misc.    44-70;    73-146;    89-704; 
92-327;   102-377. 

N.    Y.    Supp.    89-788;    90-280; 
108-626. 

Civ.  Proc.  16-890,  4061 

Dem.  2-402. 

Connoly.  1-118. 

N.  Y.  Ann.  Cas.  4-S6. 
2630. 

N.  Y.  111-850;  112-280.  666. 

Hun.  30-58;  76-214. 

App.   Dlv.   66-458. 

Misc.    84-14;    92-327. 

Civ.  Proc.  4-18;  6-56. 

Dem.  2-408. 
Subd.  2. 

St.  Rep'r.  5-861. 

Dem.  4-252;  6-298. 
2631. 

N.  Y.  183-60. 

App.  Dlv.  100-244. 

Misc.   44-70;   73-146;  89-704. 

N.   Y.    Supp.   89-738;    168-1092. 
2632. 

App.  Dlv.  96-12;  104-235. 

Misc.  92-327. 

Civ.  Proc.  15-406. 
2633. 

N.  Y.  128-70. 

App.  Div.  73-328;  96-12. 

Misc.  92-827. 

Civ.  Proc.  19-485. 
2634. 

N.  Y.  169-470. 

Hun,  70-358.  360. 

App.  Dlv.  39-513;  96-12;  165- 
56. 

N.   Y.   Supp.  67-444;   151-74. 
2685. 

N.   Y.   140-47;   169-470. 

Hun.  70-358. 

App.  Div.  39-513;  96-12;  124- 
.H32:   l«5-.->6. 

Misc.  99-452. 

N.   Y.   Supp.   108-926;   151-74. 
2636. 

N.   Y.   125-400;   169-467. 

Hun.   70-360:   75-l.'.2. 

App.  Dlv.  171-.13:  172-817. 

N.  Y.   Supp.  138-389;  1OO-.520. 
20.17. 

App.  Dlv.  171-53. 
2638 

N.   Y.   72-286;   123-402;  138-308. 

Hun.   71-66;   86-196. 

App.  Dlv.  9-296:  10-510:  22- 
21 S:  S4-2.sn:  OO-.TJS:  I,'i2-G4.'?: 
135-9:  138-166,  792;  149- 
533;  154-G40. 

Misc.  15-556;  19-326;  35-556; 
40-019:    r.3-.'iOI);    5H-111;    <IO- 

265 '   67-30 
N.    Y.'    Supp.*  4H-422:    105-459; 
IIO-Tfir.:      112-102;      117-461: 
110-7<^.0:  133-1012:  139-784; 
109-.'J36. 
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St.  Bep>.  14^12. 

Depi.  3-1227.  JK^. 

Co«noly,  1-606. 
2630. 

A4>0^  Dlv.  40-§4. 

N.  Y.  Supu.  03-688;  181-100; 
16O-520. 

St.  Rep'r.  15-441. 

Dem.  3-227,  530,  612;  9-842. 
2040. 

App.  Dlv.  138-792. 

Dem.  3«-22. 

2641. 

N.   Y.    aOO-460. 

App.   Dlv.  188-792. 

N.   Y.   Supp.   160-520. 
2642. 

Misc.  OH-491. 
2643. 

N.    Y.    2O1.408. 

Hun.  T4-21. 

App.  Div.  74-.->«7:  176-144. 

Misc.  20-r»38:  76-4r»9:   1OI-460. 

N.  Y.  Rupp.  TT-748:  135-678; 
189-085:    16T-445. 

Rodf.   5-64. 
2644 

nun,   70-467;  71-107. 

App.    niv.   40-168;   146-60. 

Misc.  47-30:  56-417:  67-2;  Tl» 
410:  J)H-490,  405. 

N.  Y.  8«pp.  95-206;   1B6-6T8. 

St.   Rep'r.  70-431. 

How.   N.    S.    2-307. 

Week.   Dig.   10-482. 
2647. 

App.   Dlv.   176-142. 

Misc.  56-417. 
2640, 

App.   Dlr.  52-284. 

Misc.  oa-noO;   101-174. 

N.  Y.  Swpp.  167-443. 
2G8D. 

N.  Y.  lTl-1. 

App.  Div.  l«-497;  55-4.')9;  67- 
71;  in«..752. 

Misc.  •2?»-272;  3O-103;  Bl-118; 
5S-G30:  S7-67,  560;  8«-i99; 
02-511:   Jri-40S  ;   00-280. 

N.  V.  Supp.  61-243;  141-742; 
ir»0-2:.«J;  IRl-.-J-T,  846;  156*1; 
16 1-07. 

St.    Rep'r.   70-431. 

Weelt.   Dlj?.  25-314. 
2651. 

Sec  citations  under  8  2650. 
2652. 

App.  Div.  67-71. 
2653. 

Misc.  S«-404:   02-513, 

N.   Y.   Snpp.   150-007. 
2654. 

N     Y.    ??upp.    156-207. 
SnlMl.  2. 

Misc.   O?-n50. 

r>em.  3-n.  nR7. 

Connoly,  1-156. 


206jl(* 

Misc.  92^650. 

N.  Y.  Supp.  156-267. 
2656. 

nun,  89-530. 

N.  Y.  Supp.  84-1088. 
2657. 

Hun,    64-69. 

App.   Dlv.   156-7752. 

Misc.  26*138:  06^538. 

X.  Y.  Supp.  16O-0S6;  164*743. 

Dem.  2^4. 
265R. 

App.   Dlv.  56-104,  190;  156-761 

Misc.  25-138;  90-538. 

N.    Y.    Supp.    54-926;    63-73T; 
141-742;    160-680. 

St.  Rep'r.  TO-481. 

Redf.    5-501. 

CoQOolF,  2-3. 
2660. 

N.    Y.   104-206;   159-185. 

App.  Dlv.  70-198. 

IllBC.    70-584. 

N.  Y.  Supp.  129-200. 

St.   RcpT.   lT-82a. 

Dora.   2-41.  441. 
Snbd.  8. 

N.  Y.  27-182. 
2661. 

App.  Dlv.  76*128. 
8663. 

N.   Y.   1O4-250. 

Dem.   2-439. 
2664. 

N.    Y.   201*496. 

App.  Dtv.   72*M5. 

Hlse.   7-379:  9-»e41;   29-284:  W- 
739;  4H-41. 

N.  Y.  Supp.  55-483;  164-209. 
2665. 

N.   Y.   145-540. 

Hun.  83-42. 

Misc.  99-166. 
2(t66. 

Misc.  09-166. 
2667. 
N.   Y.   184-44;   198-462. 
Hnn,    25-.'»l;   83-42. 
A^p.  Div.  0-493 ;  111-282 ;  118- 

630. 
Misc.  33-75:  37-329:  46-69:  44- 

.3.38;    49-406:    94-30 1    D»-l6« 
N.    Y.    Supp.    67-281;    ««-**«-• 

97-459 :       98*209 : 

140-5S2:   160-191. 
How.  N.  S,  2-158,  888. 
2068. 
N.  Y,  119-642. 
Hnn,  52-23. 
App.  Dlv.  9-498. 
Ml«c.  04-36 :  99-166. 
Dem.  3-170. 
Bedf.  5-191. 
26QS9. 
App.  Div.  9-^98:  148-487. 
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S9-997; 
toO-45; 
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Uinc.  39*470;  9^^'»23 :  0tt»XG6. 
N.    Y.   Supp.   132-904;   101-4o9. 
2670. 

N.  V.  «e-615;  J73-164;  10.'5-143. 

Hun.  83-42. 

Add.    DIv.    B8-570:   65-488;  »«- 
^%S;    118-210;    13S-4:i6|    130- 
440,   021. 

Misc.  30-398,  516;  BS-lflT,  208: 
80-231:  41-G08;  4«-2S0;  40- 
400;  5»*42'5:  K3-221;  04-G61; 
66*129;   6T-Sa8. 

N.  T.  Siipp.  65-1022;  OT-10«:  73- 
T50,  1061:  77*271,  329:  7»-3J»2: 
85-308;  66-176:  160-215;  103- 
167,  345;  110-708;  124-173. 
vS69:  151-74:  164-390. 
Svlid.   1. 

App.  niv.  118-515;  l«6-440. 

Mlac.  42-387.        ^      _^  .„. 
N.  Y.  Supp.  84-220;  ©6-768. 

App.   l:>iv.   118-515;   126-440. 
Misc.  42-887.      ^^^ 
N.  Y.  Sapp.  96-768. 
Subd.  8. 

App.  Div.  51-618;  102-80;  11»- 

515:  120-440. 
Misc.    37-454;    42-387;    53-245; 

61-11. 
N.  X»  Sepjp.  »2*700:  75-988:  66- 
80f  ;    62-175 ;    06-708 ;    104- 
475;  120-714. 
9«bd,  4« 

App.    niF.   118-515:    186-440. 
Misc.    10-86;    36-390;    42-387; 

53-245. 
N.    Y.    Siipp.    84-220;    06-76^; 
104-475;   160-733. 
2671. 
N.  Y.  104-103;  117-378. 
nun,  OfJ-121;  70-369. 
App.    Dlv.   53*571;   55-437;    96- 

.563;  126-443. 
Misc.    41*808:    43-245;    58-221. 
N.    Y.    Supp.    80-500:    110-708. 
Civ.   Proc.  14-38. 
Oonnoly,   1-452;  2-281,  640. 
2672. 

N.  Y.   184-43. 

Hun,  83-42. 

Abb.  N.  C.  17-78. 

App.    niv.    143-881:    163-343. 

Misr.    31-007;    42-400;    «a.020 ; 

72-629;  89-518. 
N.    Y.    Snpp.    68-9T5;    148-091; 
153-686. 
Bnbd.  1. 

App.    Dlv.    10-450;    68-663;    63- 

2S5. 
Misc.*  83-52a 
Snbd,  5. 

X,  T.  34-347;  42-146;  77-158. 
Subd.  7. 

Mlsfl.  26*551. 
App.   DlT.  168-344. 

1 


Snbdt  8. 

N.  Y.  92-40. 
Snbd*  9. 

App.  Dlv.  35-72. 
N.  Y.  Supp.  157-J68. 
2673. 

N.   Y.   184-44;   198-462, 

Huo,  25-321;  83-42. 

App.  DtT.  ft-493;  111*282;  118- 

MLsc.  38*75;  37*329;  40*69;  44- 
886;   49*406. 

N.  Y.  Supo,  67-281:  89*927; 
97-459;  98*299;  l<N)-45;  140- 
682. 

How.  N.  S.  2-158.  323. 
8674. 

Ai)p.  Dlv.  64-.-|«7:  178-T80. 

Misc.     13-374;     28-225:    26-110; 
28*616:   69-402:  94-233. 
•    N.    Y.    Sopp.    50-402:    59- J  075: 
72.:J33;       114.19S;       157-OSO; 
160-58:   161-1100. 
2675. 

Hnn.  25-321:  36*575;  41*452; 
77*565;   83-42. 

App.  Dlv.  11-200;  35-448;  65- 
282;  106.13i:  113-16:  119- 
141  :  126-774  ;  133*895  ;  147- 
412:  155-611:  176-555. 

MiflC.  31-667;  84*437;  37*238; 
49-3:^;  50-246;  55«*16;i.  104; 
60*632;  63*494;  74-55;  85- 
•m^  tVi4;  89-102:  96*115. 

N.*  Y.  Supp.  2K-104S:  54-8.S2; 
69-1022:  72*1001:  94*07;  98- 
901;  10O-4S1 :  io3-86S;  104- 
474;  111*110;  113-1105:  118- 
895 :  1 32-203 :  J  48*1057 ; 
l.%l-374,  ;^S5:  154-670;  160- 
78.   1118:   163-101;  161^*586. 

Dcm.   2-296:  3-1.  202. 


Week.   Dig.    16-118. 

If.   6-434, 


1.    77-565:    N3-41. 
^    Dlv.    11-290;   35*448;   6.%- 
642;    106-132;    li:J-17:    114- 
13:    13.1-895:    147*413;    15.^- 


8676. 

N.    Y.   145-540. 

Hun.   77-665:  83-41. 

App 
2K2 
41 
611  :   170-5.50 

Misc.  25-71:  34*4.3a;  37-23S: 
47-513:  49-rU;  50-24S;  r,:i- 
164:  6O.0-2.T;  (W-404:  72-304: 
73-494:  74-55;  80-102;  91- 
;;^K;    JXJ-115. 

N.  Y.  Supp.  28-1048:  31-707: 
litlAHA:  47-1127:  54-707.  S02: 
69-1022:  72-1001:  94-07;  95- 
909;  98-299-  113-1105:  131- 
L»0:?;  132-203:  1 47-1  r,8  :  151- 
'.\^2.  .^S5:  154-070;  160-78,  lllS, 

St.   H(  p'r.  31«. 

\}om.    6-423.    460. 

Wenk.  Dig.  16-118. 

Connoly.    2-17. 

2677.  .      ^«  «.« 

N.   Y.  92-251:  94-547;   98*342; 


125 


r 


NOTES. 


llS-896;      144-508;      101-12; 
208-228. 

Hun,  20-183:  38-125;  70-64; 
78-310;  82-198,  209:  83-335, 
40«;  85-123,  485,  589;  88- 
314;  01-93:  O3-290.  446. 
App,  Div,  5-72;  0-166:  l»-23; 
17-5;  20-19^;  40-109;  47- 
34;  58-319;  54-18:  66-417; 
«e-281;  75-323.  629;  82-203; 
83-103;  88-468:  05-588;  OO- 
266;  07-528;  08-492;  00-202: 
101-554;  102-530;  103-177; 
105-219;  100-239;  111-805; 
120-7:  121-385:  125-617; 
130-364,  474;  133-472;  130- 
854  ;  137-611  ;  138-588  ;  146- 
61,  868;  148-269.  272;  155- 
848;   166-586. 

Misc.  8-577;  0-385;  14-168:  24. 
220;  27-715;   20-561 ;   30-32 
81-299;   83-149.    323;    36-863 
80-74.    608;    40-333;    42-460, 
85-103;    60-88:    62-170;   76- 
52^);   100-236,   241. 

N.  y.  Siipp.  20-131;  30-274;  31- 
878;  88-115;  86-608,  711;  41- 
279;  40-1027;  57-r)31;  61-Jf82, 
953  ;  62-332  ;  65-676  ;  68-368, 
636;  71-1034;  72-894;  81- 
737;  87-252.  938;  00-182, 
769;  03-386;  104-836:  116- 
428;  118-568;  122-407;  132- 
99;  136-802;  140-842;  141- 
356;  166-616. 

Civ.  Proc.  15-211. 

Dem.    3-221. 

N.  Y.  Ann.  Caa,  2-47;  7-152;  8- 
136;  0-254. 

Connoly,   1-172. 

Dally   Reg.  34-478. 
2678. 

See  citations  onder  fi  2677. 
2670. 

N.  Y.  152-516;  184-48;  202- 
137 ;  215-209. 

App.  I)iv.  2K-310:  86-545;  57- 
234  :  58-585  ;  <iO-378  ;  75-339  ; 
8O-20S;  112-198;  121-200; 
1 72-722 

Misc.  30-117.  437,  514;  42-14; 
44-624;  48-41;  61-261;  60- 
504  ;  86-."i8,S  :  08-4;) ;  100-83. 

N.  Y.  Siipp.  51-8:  «S-l.'>5;  00- 
125;  73-57;  7S-1.'^0:  80-188; 
08-290;  100-1095:  126-1066; 
128-1  IOC:    148-902:   165-78. 

Connoly,   2-81. 
2080. 

Mlso.  09-670:   100-242,  246. 

X.   Y.    Supp.  102-271;   166-016. 
2681. 

N.  Y.  144-512;  146-414;  168- 
578:  182-270;  101-12. 

Hun.  51-194;  60-4;  63-121;  71- 
506:    77-196. 

App.  niv.  2-14:  0-167:  26-197. 
199;  46-281;  47-231;  54-283; 


67-434:  70-263:  73-409:  78- 
186;  88-393;  00-47;  05-209; 
O8-430;  00-295:  101-556: 
104-72;  106-181:  100-ia7: 
111-36;  112-548;  110-760; 
125-747;  127-506;  133-821: 
141-171;  143-106;  146-sr»»: 
147-218  ;  160-39  ;  153-492 ; 
170— 4117 

Miac.  18-140;  26-460:  36-367; 
31-47:  32-225;  3.3-323;  35- 
363.  366;  36-312;  38-219.  407: 
30-74,  437;  40-516;  55-180; 
'48-404;  62-170,  599:  65-441: 
71-10.'5.  641:  02-598:  05-1; 
100-241. 

N.  Y.  Supp.  28-449;  50-383:  «l- 
131;   68-241:  66-664;  68-<;36: 
71-1034:  73-509;  74-655.  971: 
77-134.  269,  941;  78-297;  H4- 
640;  88-565:  04-423;  05-67S 
07-1117;      08-801;      104-508 
106-861;      116-428;      118-568 
121  -1092 :     126-51 ;     1 27-«.''.9 . 
130-397:  181-857.  1041;  13.1- 
802;  138-537;  156-4.S8 ;  166- 
218;   166-016. 

N.  Y.  Ann.  Cas.  1-205;  0-283; 
10-S35. 

Connoly.  2-141. 
2682. 

N.  Y.  67-408:  74-38;  88-503; 
80-352;  03-484;  144-472; 
165-70;    104-77;    100-158. 

App.  Div.  63-544:  67-604;  50- 
268  :  78-867  ;  82-191  ;  02-464 : 
164-240:  161-564:  175-358: 
170-10. 

Misc.  18-222:  10-221:  87-472: 
3O-608.  764;  41-282:  42-92, 
335;  48-41.  71;  64-117:  99- 
347. 

N.  Y.  Bupp.  64-972;  65-1010: 
75-1056;  70-1010;  80-1122: 
81-713.  10,«10:  85-1082;  87- 
128:  06-225:  118-46. 

Clv.  Proc.  15-46. 

Rpdf.   5-199.  > 

Svbcl.  2. 

N.  Y.   144-472. 
Sabd.    8. 

Hun,  88-201.   286. 

App.    Div.    86-333. 

N.  Y.   Snpp.  31-409. 
Snbfl.  4. 

N.    Y.    48-232. 

App.  Div.  58-583. 

N.   Y.   8upp.  60-126. 
2688. 

See     dtatlona     under     precediof 
section. 
2684. 

N.    Y.    88-121;   08-342:   115-396. 

Hun.  27-577;  38-125^  48-219; 
62-124;  63-261. 

App.  Div.  70-512. 

Misc.  0-388;  13-475;  80-764; 
50-530. 
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N.  Y.  Supp.  6-197,  2rir»:  3l)-274 ; 

35-485;  99-490;   16S-262. 
St.  Rep'r.   KI-240. 
Civ.  Proc.   14-195. 
Week.   Dig.   26-67. 
Connoly,    1-172;   a-628. 
Dem.  0-197,  255. 

Misc.  93-402,   403. 
N.   Y.   Supp.  109-814. 
Sabd.  2. 

N.    Y.    Supp.    161-76;    167-137, 

143. 
20R0. 

N.    Y.   102-461. 

App.    DIv.    10-38;    lS-113;    43- 

235.  333;  49-419;  70-r.«7;  74- 

221,     468;     78-464;     114-535; 

120-200. 

Misc.     4-43.    377;    3S-713;    41- 
421:   49-403;   52-428:   63-222; 
64-499;    00-650;    07-356;    75- 
85;    HH-So'I;    92-87;    97-598; 
102-247. 
N.  Y.  Sopp.  O-2.30;  23-1048;  29- 
828;      69-1025;     00-315;     03- 
678;   06-437;   76-589;    77-558, 
696;     79-651;     100-12;     IIH- 
.V»8;   134-874;   967;   144-565; 
149-122;    167-494;    109-4?5. 
20R7. 

N.    Y.    88-121;    89-479;    92-251; 
94-574;  98-347;  116-400;  170- 
75;  182-270. 
Hun,    28-249;    30-543;    31-182; 
38-126;     41-97;     08-283;    77- 
205. 
App.  Dlv.  10-36;  25-269;  39-92 
510;   01-562:    02-505;   70-263 
76-842;      112-486 ;      119-782 
142-427;     160-367;     167-929 
100-476;   179-265. 
Misc.  1-450:  7-380:  21-41 «;  22- 
480;   25-257;   2«-601;   37-472; 
3H-64:  39-608:  40-68;  65-191; 
68-488;    69-131;    02-163;    70- 
471;  71-101;  90-247:  97-208. 
N.  Y.  Supp.  0-252:  24-847;  28- 
160:      36-945:     3«I-1074;     47- 
1069;  50-7S6;  54-967:  67-444: 
71-71:    74-971;    76-1056;    70- 
967;     78-186;     80-643;     104- 
100-354; 
129-911; 
147-550  ; 
100-513; 


111-640: 
141-470: 
149-221  ; 
109-876. 


IIO- 
142- 
162- 


.342: 

286; 

455  ; 

723 ; 
2688. 

N.   Y.   194-398. 

App.   DIv.  93-.'i05:   10«-r»4;  122- 

608;    126-369;    130-462 :    141- 

40:    148-.^)31;    101-890;    100- 

4:    177-839;    179-264. 
Misc.      13-374:     19-255;     30-33: 

37-633:    41-282:    55-480;    «-|- 

162.   248;   67-33;   08-161,    204. 
N.    Y.    Supp.    87-826:    110-«04: 

124-641  ;    104-1014  ;    100-513. 
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2089. 

N.  Y.  94-658. 

Hua.   62-88. 

App.  Dlv.  36-436:  40-75;  HO- 
GS; 150-3(W;  167-»45;  171- 
229;    173-567. 

Misc.  24-352:  27-416;  30-574; 
68-489;     80-5;     89-601;     92- 

'^•.  J^«^"PP'  53-714;  69-874;  03- 
1002;     97-403;     141-47;     142- 
493;    145-1106. 
Dern.   3-231.    240. 
Connoly,  2-640. 
2090. 

Hun,   62-88. 

App.      Div.     150-366;      167-346 

17:1-569. 
Misc.    20-159:    24-352;    37-581 

68-489;    92-132. 
N.    Y.    Supp.    45-908;    76-1067 

97-403;    141-470. 
Week.    Dig.   16-345. 
Connoly,  2-523. 
2691. 

N.  Y.  183-174. 

Hun,  31-176. 

App.      Dlv.      113-209:     144-939; 

173-.'»67. 
Misc.  7-381  ;  30-88;  38-64 ;  91- 

462. 
N.   Y.    Supp.    47-864,   1069;   76- 

967. 
St.   Rep'r.    16-743. 
Civ.  Free.  14-38. 
Abb.  N.  C.  11-50. 
Dem.  2-22. 

N.  Y.  Ann.  Caa.  6-667. 
Connoly,  2-58,   190,  362,  615. 
N.  Y.  Law  Jour.  6-667. 
2092. 
App.   Div.   176-352;   177-61T. 
Misc.  94-547  ;  99-232. 
N.    Y.    Supp.    161-76;    100-191; 
102-218. 
2093. 

N.   Y.   188-15:  221-190. 

App.  Dlv.  9-344;  18-61;  40-405; 

119-602:   12<l-608;    162-325. 
Misc.    22-65;    60-399. 
N.   Y.   Supp.   109-61 ;   109-475. 
2094. 

App.  Dlv.  175-622. 
N.    Y.   Supp.   102-,')27. 
2095. 

See  citations   under   |   2698. 
2090. 

Supp.    139-695;    166-897. 


N.    Y. 
2097. 

N.   Y.   Supp.   138-917;  141-356. 
2098. 

Hun, 

App. 
33. 

MIsr'.  3.3-543;  42-14. 

N.  Y.  Sunn.  CM-920;  08-933;  86 
830:   165-397. 

Connoly,   2-632. 


00-482. 
Dlv.    6-565; 


61-348;    88- 


NOTES. 


#^ 


N.    Y.   200-141. 

A  pp.    Dlv.   20-66;    50-82;    108- 

208. 
Misc.  22-220;  3H-463.  ^    ^„^ 

N.     Y.     Supp.     49-820  J     68-439; 
T7-1030;   144-94;   155-397. 
2T01. 
N.    Y.   214-3S5. 
Misc.  04-60;   101-175. 
K.    Y.    Supp.    157-081;    10T-4o6, 

827;    100-329. 
2702 
N.   *Y.    110-159;    1»«-106;    16»- 

385;    182-320;    199-333.^  ^^^ 
Huu,     00-207;     74-278;     82-116: 

8S-867.  ^       ,^ 

App.    Dlv.    35-72;     30-249;     40- 

495;  42-304;  4H-4:  53-546;  00- 

479;     79-512;     80-158.     176; 

100-823;      110-77 ;      112-243; 

128-50;       130-813:       183-435: 

135-43:  138-79:  100-574;  172- 

817;  180-401. 
Misc.      8-140:      10-197;      15-585; 

17-487;    22-65;    24-851;    37- 

575;     72-029;     81-376;     94-60; 

96-370:    1O1-170. 
N.  Y.  SuDp.  57-131;  78-290;  88- 

632;   80-302:  94-067;   119-921; 

120-1110;    138-017;    141-856: 

143-341;     100-503;    KMi-716; 

107-S27. 
N.  Y.  Super.  55-286. 
Dem.  6-45,  60,  473. 
2703. 
See     citations     under     preceding 

section. 
2704. 

App.    Div.   60-478. 

Misc.  94-60.  ^       ^ 

N.  Y.    Bupp.  73-200;   107-827. 
270S. 

N.    Y.   214-385. 

App.  Dlv.   l.SO-401. 

Misc.  94-60;  08-18.-1. 

N.  Y.  Supp.  160-500;  167-827. 
2706. 

App.   Dlv.  00-478;  180-401. 

Misc.   O4-(;0. 

N.  Y.  Supp.  73-200;  107-S27. 

2707 

App.   Dlv.  65-461.  699:  66-478; 

120-S,'il:   130-Si:',:   172-S4.J. 

Misc.  2r»-i:r):  37-.'>75'  94-00. 

N.   Y.   Supp.  57-131;  73-290;  T5- 

1050;   107-S27. 
Dem.  2-131. 
Snlxl.  1. 
N.   Y.  92-9.^. 
App.   Div.  39-250. 
Misc.  15-536. 
St.  Hep'r.  13-172. 
2708. 

App.   Div.   66-478. 

Misc.   »4-ri0. 

N.  Y.  Supp.  73-200:  167-827. 

Uow.    01-138. 


2709. 

Misc.  04-60. 

N.  X.  aupp.  167-827. 
2710. 

App.    Div.   66-478. 

Misc.  94-60. 

N.  Y.  Supp.  73-210 :  167-827. 

How.   71-138. 
2711. 

Misc.  94-60. 

N.  Y.  Supp.  167-827. 

2712.  ^   ,^ 

App.   Dlv.  66-478. 

Misc.   60-648:   94-60.  _^ 

N.  Y.  Supp.  73-200 ;  167-827. 
2713. 

N.   t.   127-296. 

Uun,  69-163. 

App.  Dlv.  29-109;  48-4;  53-458; 
66-476;    130-813. 

Misc.  32-420 ;  04-tM).   ^  ^^  ^^ 

X.  V.  Supp.  t3-290 ;  167-5^27. 

App.  Dlv.  66-478:  18O-403. 
Misc.  94-60.  _^  ,^ 

?r.    Y.    Supp.    73-290:    160-509; 
167-827. 
2715. 


App.  Dtt.  66-478;  130-401. 

94-60. 


App.  J 

1^'y.  Yupp!  73^290;  124-258. 
2716. 

App.  t)iv.  66-478. 

Misc.  94-60. 

N.  Y.  Supp.  73-290. 
2717. 

App.   Dlv.   66-478. 

Ml«c.  94-00;   101-2.54. 

N.  Y.  Supp.  t3-290:  167-5.18. 
2718.  ^ ^^ 

N.   T.   136-106-   199-333. 

App.  Div.  42-3()4:  48-4;  66-479; 

136-855.  ^  «..-.. 

Misc.    24-357;    81-375:    87-WS: 

N.^  Y.  **  Stipp.    78-290;    143-341; 
151-239. 
2719 

N.  *Y.    Supp.    155-147:    157-651: 
161-1060:    169-426. 
2721 
N.  V.    Supp.    14«-525;   155-133 
App.   Div.   163-43:   179-264. 

NY.  119-28:  162-314;  191-12 

Misc.  91-869.  prii.1111. 

Hun.    32-448;    66-120;    76-131, 

77— *'05 

App.  Div!  6-413;  10-86,  38;  Ij- 
Jfe,  38:  85-338:  »«-321:  J?! 
346;  68-48:  68-362;  70-567, 
8.3-162;  84-162;  80-56 1  ;  9»- 
8  •    111-37. 

Misc.  15-560.  601:  17-49,3:  25- 
256,  280;  30-S5.-,:  31-79:  ^ 
154;  87-660:  39-521:  41-/8, 
44-442:    55-160:    84-312. 

N.  Y.  Supp.  28-302 ;  39-826 ;  54- 
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955;  55-430;  50»Q$p;   03-726; 

«4-576;     T4-75;     tT5-589:     tC- 

814;  82-539;  86-663;  DO-lSd; 

lS«i»94io;   141-179. 
Dem.   a-232;  4-306. 
Connoly,  2-041. 
N.  Y.  Ann.  Cas.  10-459. 

N.  Y.  140-265;  lTi5-S04 ;  »00- 
457. 

Bun.  78-801. 

App,  Dir.  9-291;  ia-136l  «♦- 
436;  105-r>lK);  lll-8y6;  11»- 
21;  114-535.  5«7;  1311-802; 
138-792;    161-570. 

Misc.  16*550;  Bl>-.140;  41-273; 
«O-50;   lOS-^04. 

N.   Y.   Supp.  60-933;  T2-277;  88- 
15:    10O-12;    112-763;    llT- 
.'i.^O  ;   1«»*853. 
2TS4. 

App.  Dlv.  100-722. 
2725. 

N.  Y.  114-859;  110-427x  124-1; 
13B-.S84;  142-345;  15B-B10. 
164-423;  lTO-197;   176-130. 

Hun.  28-451;  33-618;  44-437:  61- 
201;  B5-'.?4«;  frl-372;  05-31;  77- 
248;  82-112:  01-205. 

App.  DlT.  18-23:  80-814;  32- 
604;  48-95;  61-858,  419;  63- 
G39;  64-.582:  66-450;  58-«210 
63-49,  48«:  er-72:  08-146,  189 
T2-28G;  77-159:  85«572;  86-97 
87-467:  07-2635  112-179 
113-470;  118r328;  110-508 
122-730:  132-018;  138-796 
176-190. 

Misc.  24-853.  457:  26-281:  26- 
124;  84-210.  585;  36-742:  37- 
717:  38-72.^:  40-435:  67- 
480  s  60-47;  64-241;  72-829; 
74-333. 

N.  Y.  Supp.  47*101:  61-802;  68- 
186.  711:  55-426;  66-1100:  50- 
429;  86-1061:  66-l(»8:  67-97; 
TO-391;  71-376,  796;  78-600; 
74-148.  443;  76-37:  79-83;  80- 
410;  104-213;  107-737  ;  100- 
711 :  181-18T  J  188-718 ;  184- 
229;    160-374. 

St.   Rep'r.  6-375:  86-229. 
Civ.  Proc.  14-62;  15-3tl. 
How.  66-291. 
Dcm.  2-486;  8-286. 
Rertf.  4-899;  6-881. 
Week.  Dlff.  26-64. 
Connoly,  1-88,  191. 
2726. 

N.     Y.     88-121;     100-223:     164- 

f67:    126-390;    160-185;   260- 
57;   233-208. 
Hun.   88-121;   136-261:   50-.%<?9. 
App.   niv.  2B-406:   52-234:   140- 

13:    15O-601;    160-721. 
Misc.  1-492  ;  27-410  ;  48-41  :  OO- 
106. 


N.    ¥.    Supp.     48-169;     06-222; 

162-431. 
2727. 
Apo,     Dlv.     167-4-18;     170-531: 

175-346. 
N.  Y.  Supp.  156-810:  162-218. 
See     citations     uuder     preceding 
section. 
2728. 
App.  DlY.  170-458. 
N    y    214-426 
.    X!   Y.    Supp.    lko-525;   152-723. 

Misc.  01-248. 
2720. 

N.  'y.   66-480;  80-479. 

Hun,     60-B72;     50-78;     76-131; 

<70-879;  86-301. 
App.  Div.  16*38;  24-28;  60-266; 

64-571:       84-554;       HKl-270: 

104-462;    132-486;    142-429; 

146-870;    148-270  J    l64-0;58. 
Mlac.     20-307:     80-34;     83-147, 

625;   35-154;   36-07;   37-177, 

669;  88-723;   80-227;   41-223, 

272. 
N.  Y.   Supp.  30-828;  40-93;  6rt- 

368,  0.S9;  72-333:  76»-3l4:  82- 

731:  8JI-9S3:  03-830:  ll«-i>01: 

1S6-308;    186-965;    165-10f7. 
Sab4l.    3. 

N.  Y.   supp.  161-972. 
2736. 
App,     mv.     43-285;     117-296; 

161-938;    166-227;     172-546; 

17l>-4ri8. 
Misc.     32-197;     48-41;     80*41; 

00-240:    02-331;    07-215:    08- 

544;  00-207. 
N.    Y.    Supp.    65-728;    152-726; 

154-652;   156-827;   165-1017 ; 

166-1008. 
See  also  citations  uuder  preced- 
ing  section. 
2731. 
N.  Y.  223-208. 
Misc.  80-358. 
N.   Y.    Supp.    161-768. 
27.'<2. 

N.  Y.  223-208. 
2734. 

N.  Y.  Supp.  167-374. 
2786. 
N.    Y.    70-612:   74-476.   539;    76- 

425;    117-471:    140-4.W:    152- 

324,  514,  520;  183-435;  101- 

12. 
Hun,  71-345:  70-379. 
App.   Dlv.   1-30;  2-15:  7-93:  22- 

220:  24-29.  30,  33:  32-326;  42- 

2.'i8:   47-66.   231:   53-S;   78-015: 

80-82,    2(70:    R8-.m^:    1 00-270. 

273;     101-5,55;     111-38;     112- 

4«6:     lli-444:     110-291:     130- 

809:    1.'12-4R7:    146-808:    168- 

521:  i7;{-r.o<i. 
Misc.      8-570:      13-7r>7:      16-.'in9; 

17-494;    20-307;    22-001?     25- 


%t9fi 


r 


NOTES. 


^ 


257:  27-413;  29-266;  30-32; 
33-324:  35-363.  Vim\  3«-96, 
312;  37-178;  30-74;  41-225.  423, 
607;  42-468;  «1-217:  O4-507. 
N.  Y.  Supp.  2O-1058;  35-251: 
SO-82!);  45-663;  4»-03.  820; 
50-933;  59-254:  61-241;  »5- 
436;    71-1034;    73-509;    78-869; 

80-188.    475;    84-640;    85-301; 

87-246;  91-537;  114-936;  115- 

G32;   118-562,  998;   109-733. 
-  Civ.    Proc.   <l-245. 
How.  95-387. 
Abb.   N.   e.   29-477. 
Dem.   2-480;  3-187;  6-197. 
Conuoly,  1-251,  437;  2-267. 
N.  Y.  Aim.  Cag.  9-255. 
2786. 
App.      DIv.      78-615;      119-536; 

121- 101 ;      KI6-152 ;      170-767 ; 

173-Ci«69  :   178-189. 
Misc.  59-300;  92-134.  337. 
N.    Y.    Supp.    79-94  X  ;    105-096 ; 

148-359:   151-1072. 
2737. 

N.  Y.  182-270. 

App.  Dlv.  144-869. 

MlBC.    26-460;     29-272;    37-190. 

536. 
N.  Y.  Supp.  74-944;  75-1047. 
Civ.   Proc.   14-64. 
Conuoly.  2-643. 
2738. 

Misc.    28-671;    39-140;    48-496; 

61-540;  92-132. 
N.   Y.   Supp.   155-383. 
2739. 

N.  Y.  175-150. 

Hun,   72-163:  85-195. 

App.   Dlv.  55-459. 

Misc.     7-379:     24-352;     28-597: 

31-119;  46-373;  66-418;  88- 

401:  96-119. 
N.     V.     Supp.     32-579;     84-1088 

53-714;    .59-1022;      61-243 

94-1063;      123-383;      151-846 

160-212. 
Dem.  2-624. 
2740. 

N.  Y.  101-682. 

App.  Dlv.  98-194 ;  142-43 ;  150- 

36. 
Misc.   62-r»7:  98-146:   102-578. 
N.    Y.    Supp.    90-587:    116-424: 

126-m)3:    163-1042;    169-.*i39. 
2741. 

Misc.  38-463;   102-.^78. 

N.    Y.    Supp.    49-820;    77-1030: 

169-3^9. 
Abb.    N.   C.   15-139. 
Dem.   3-232. 
2742. 

AdP.  Dlv.  1*^4-143. 
Misc.  92-129.  _ 

N.  Y.   Supp.  155-147:  160-927. 
2743. 

N.   Y.   111-284, 


Hnn,    64-162;    86-571. 

App.  Dlv.  7-12. 

Misc.  99-2:{4. 

N.    Y.    Supp.    33-907;    164-65: 
165-718. 
2744. 

N.   Y.   111-284;   197-473. 

App.  Dlv.  10-129;  101-28:  114- 
615. 

Misc.  12-324;  2O-307 :  68-416; 
99-236. 

N.   Y.   Supp.  69-87;  91-797. 
2745. 

N,   Y.  69h536. 

Misc.   8t>-109. 

App.    Dlv.    18-303;    135-125. 

N.    Y.    Supp.    151-378. 

N.  "y.  99-101:  100-203:  IH- 
289;   169-451;  216-207. 

Hud.  33-236:  36-301:  49-443: 
47-477;  64-162;  78-i:«;  «J- 
12. 

App.  Dlv.  7-12:  19-129;  15- 
547;  24-194:  40-31.  7*^:  44- 
240.  624  ;  -40-241  ;  51-318:  55- 
149;  63-404;  8II-513:  1«- 
3.->6:   131-276:    179-272. 

Misc.  3-156:  2i>-,^08:  25-2!^4. 
369;  35-579:  38-219:  39-12«: 
57-525  :  60-297  ;  68-414;  »*- 
411;  89-109. 

N.  Y.  Supp.  55-433.  640:  «>• 
»7;  61-671:  71-795:  72-62: 
77-269;  78-978:  81-llS:  ll»- 
2S7  ;  120-628 :  150-423-  IW- 
378;  166-499. 
2747. 
,N.   Y.   70-4S1:   197-47a 

Hun.  47-477:  64-163:  86-12.     . 

App.  Dlv.  24-194:  51 -.318.  ».« 
101-561;  122-3.'»6;  124-794: 
177-617. 

Misc.   20-307:   25-284:  39-12i': 

57-525:   89-109. 
N.  Y.  Sum*.  45-663:  64-1025:  «»■ 

1061;    78-976;    199-217;  1«- 

628:   151-378. 

St.   Rep'r.  5-196.  

Civ.   Proc.  15-284.  290;  19-802. 
Dem.  6-59. 
Redf.  5-380,  337. 
Week.  Dig.  25-325. 
2748. 
App.    Dlv.   173-949.  ^ 

Misc.  87-241 :  88-407.  457 :  10<^ 

214 
N.  Y.'Supp.   150-420.  425:  IM- 

1099:    165-406:   169-430. 
2740 
Misc.  68-414.  417:  89-531. 
N.  Y.  Supp.  153-707. 
Dem.  3-581, 
Connoly,   1-158,  254. 
Abb.  N.  C.  31-111. 

27ilO 

N.  Y.  Supp.  166-1083:  169-4-^1 
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2751. 

N.    Y.    TO-566. 
Hun.   70-509. 
App.   Div.  S5-150. 
N.    X.   Supp.    151-504;   1S2-312. 
2752. 

N     Y     145*540. 
App.   Dlv.  1«4-136;  170-452. 
Misc.  8»-109. 
Abb.   N.   C.   81-110. 
2763. 
X.    Y.    112-289;    102-36;    170- 

1.43  *  223— '^08 
App.  biv.  0-l>91;  12-135:  13-97; 
38-475:    4tt-419;    51-35S;    R5- 
149;  04-435,  566;  70-301;  81- 
589;  80-99;   95-453;    101-r)(;2: 
102-410;     103-r,21;     104-388: 
105-590;     HHl-a3(>:      107-:ni: 
111-462.     806,     000;     112-21; 
114-567;     119-274;      122-448: 
128-3  ;      124-798  ;      1.S2-802  ; 
145-543;    148-574;    151-570; 
106-227;      180-745:      172-540; 
176-428,  829;  180-308. 
Misc.    13-376;    15-549.   603;   8«- 
517;     8O-140;     40-70;     41-73. 
157  ;  42-167  ;  4<J-217,  388  ;  40- 
888;  00-46.   295.  650;  02-601; 
07-29.  42;  80-659;  02-657;  94- 
552:  07-216;  J»8-.j44 ;  00-203. 
206,  218,  236;  102-302. 
N.  Y.  Supp.  35-251;  44-358;  6«- 
523. 858  ;«3-67.S  :  07-1004  :  72- 
277,   333;   83-530,   652;  03-82, 
659;  04-84,  471,  1071;  05-124; 
07-697:  105-4;  107-277;  lOO- 
217;    112-763;    115-984;    IIT- 
539;   140-131;   158-980;   160- 
268:    157-.374:    1«2-S5<1:    1«8- 
.      667;    164-462:    105-1066;   108- 
970;  169*853. 
Abb.    N.    C.    23-32. 
Connoly,  2-81. 
2754. 

N.    Y.    104-200;    111-284;    145- 

540. 
Hun,  86-692;  84-444;   88-445. 
App.    t)lv.    5-596;    11-;<54:    12- 
17:  18-,*^03:  55-271:  71-1:  7.^- 
348;   92-405:   9.3-114:   08-211: 
109-250;     114-613:     117-SlO: 
125-748;      131-84:      135-125; 
136-833;      151-235;      15.3-S6. 
323. 
Misc. '  34-152 :   47-520. 
N.  Y.  Supp.  60-963:  66-784:  75- 
657:   87-23;  95-819:   99-1070; 
110-93:      115-235:      121-779; 
135-143;   137-1099. 
2755. 
App.   Dlv.  2.1-18;   1C8-501;  120- 

883:    128-776. 
N.  Y.   Supp.   105-59;   113-104. 
2756. 
X.   Y.    183-415. 

App.  Dlv.  66-231:  116-587:  131- 
84;   158-80,   585;   179-451. 


Misc.  34-1.50;  100-230.  23». 
N.    Y.    Supp.     72-694;    115-239; 
138-59 ;    165-414  ;    166-401. 
2757. 

N.   Y.   125-413;   133-177. 

Hun.   61-280;    69-405;    74-268. 

App.    Dlv.    4-3;     10-594;    17-6; 

51-637;    92-465;    112-317. 
Misc.    50-110:    54-176;    80-24. 
N.  Y.  Supp,  105-981;  141-784. 
2758. 

App.    Dlv.   79-268;   117-358. 
N.   Y.   Supp.    103-177. 
2759. 

App.    Dlv.    11-45;    52-635;    97- 
641;    117-358;    152-917;   158- 
916;    16,3-915. 
Misc.    17-543. 

X.   Y.   Supp.   79-687;   148-859. 
2760. 

Hun,   74-268. 
App.    Dlv.    79-268. 
Misc.    52-278. 
N.  Y.  Supp.  79-687. 
2761. 

App.   Dlv.   21-267. 
Misc.    52-27S. 
N.  Y.  Supp.  47-689. 
2762. 

App.  Dlv.  11-45;  117-35a 
Misc.  52-278. 

N.  Y.   Supp.   102-1124;   103-177. 
2768. 

N.  Y.  66-250:  72-209.  482;  87- 
514;  96-03;  104-64S;  133- 
177;  148-408;  20^-205;  210- 
392. 
Hun,  45-561;  63-531;  74-96; 
209,  368;  78-482;  80-460;  83- 
331;  84-524;  86-330;  89-366; 
91-61. 

App.    Dlv.    6-215;    10-401;    17-6; 

•89-86;  46-34;  47-125;  48-92; 
51-037;  53-567;  56-279;  68- 
588;  61-418;  79-542.  634;  81- 
228;  92-465;  95-153;  10.3- 
255;  107-77;  118-24,  920;  116- 
519:  117-299;  118-484;  121- 
384:  123-170.  217;  126-608; 
148-824,  962;  151-788;  158- 
732;   KI3-217:  175-112.  454. 

Misc.  41-88;  80-24 :  08-537. 

N.  Y.  Supp.  56-523:  65-1022:  67- 
879;  70-641:  79-639:  81-68. 
101;  88-847:  9.3-418:  101- 
776;  105-1098;  108-136. 
2*il:  127-966;  128-486;  161- 
1071. 

T.  &  C.  5-402. 
27«4. 

N.   Y.    112-525. 

Hun.   63-531. 

Apn.  Dlv.  85-542;  52-635;  79- 
4.3. 

MIso.    24-261:    41-85. 

N.   Y.   Supp.   55-08;   81-101. 
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270S. 

App.  Div.  e-112;  181-691;  18T- 

N.  Y."  Supp.  iaa-681. 

N.  Y.    1WI*821. 

App.   Dlv.  11-112;   137-837. 

N.  Y.  »upp.   i;<a-581. 
27GT. 

App.   Div.  e*112;    iaT-i837. 

N.    Y.    Supp.    122-5S1. 
27G8. 

N.    Y.    lH?-270;    200-568. 


App.   Div.   1<M»-3G9. 
Misc. 


80-479;    41-226;    57-502; 
«T-ai. 

N.  Y.  Supp.  H2-539;  »8-R?0:  100- 
VfiM  ;  12a-r)23  :  157-270  ;  1«4- 
500. 

Connoly.   2-117.   205. 

Dem.  3-227,  261.  505. 

Redf.  0-466. 
Snhal.  1. 

Api).    Dlv.  47-138:   171-411. 

Misc.  37-458. 

N.  Y.  Supp.  157-417. 
Snbd.  2. 

Misc.  20-354. 
8ab(l.  3. 

App.   Dlv.  92-465. 

Misc.    15-601  ;    57-527  ;    00-247. 

N.    Y.    Supp.    l«m-972;    152-7126. 

St.  Rep'r.  13-168;  29-216. 

Civ.   Proc.   11-125. 

Dem.  2-362. 
Sabd.  4. 

N.    Y.   88-121. 

Misc.    73-161. 

Dptu,  4-119. 
Snbd.  O. 

N.  Y.  78-535;  98-863.  527;  104- 
103. 

Hun.  51-202. 

App.  Div.  12-135;  90-327;  138- 
792. 

Misc.   1-492. 

Civ.   Proc.  7-157:  9-409, 

How.   N.   S.   1-92.  208. 

Dem.  3-232;  4-471. 
Snbd.  7. 

nun.  33-342. 

St.  Rep'r.  5-199. 
Snbd.  8. 

Hun.  30-261. 

St.    Rep>.   29-951:   49-836. 
Snbd.  9. 

TlTin.  86-261. 

MiHC.  80-355. 

St.   RcpV.  37-647;  41-79S. 
Snbd.  10. 

App.   Div.  42-258. 

N.   Y.  Supp.  59-257 
Snbd.  11. 

N.  Y.  119-33;  210-188. 

Hnn.  53-110. 

App.    Div.   4-481;  40-238.   01-R3: 
05-100  :        81-453  ;       84-163  ; 


104-462;    110-008;  148-^1} 

146-707;  170-SS5. 
Misc.  15-«ul;  17-4U4;  80-3M:  82- 

318;  51-540:  0O-829. 
N.   Y.  Supp.  08-720:  00-724:  TS- 

495;       128-626;       148-10^: 

150-810:    101-450. 
Civ.  Proc.  3-125. 
St.  Rep'r.  15-722. 
Abb.  N.  C.  212-480. 
Pcm.    9-648;    8-263.   509:  4-tm 

848;  B-848. 
Connoly.  2^641. 
Snbd.  tSL 
N.  Y.  72-314. 
App.  Div.  148*706. 
Misc.  29-37;  01-220. 
N.   Y.   Supp.   00-382. 
St.  Rep'r.  ^-912:  46*75^. 
Snbd.  18. 
App.  Div.  146-716. 
Misc.  O.1-620:  97-219. 
N.    Y.    Supp.    2;i-.H44:    131-«l: 

102-856- 
277Q. 

N.  Y.  188-061. 

Hun,  84-818.  ^ 

App,     Div.     147-219:     108-288; 

175-57;    lHO-25.  215. 
Misc.   JS-603;   58-496;  96-4.>i^ 

101-387. 
N.  Y.  Supp.  1.11-1041:  157-6«2: 

106-1077;  167-438,  472. 
gt.  Rep'r,  l«-692. 
27T1. 
N.   Y.  214-3R.**.  ^  . 

App.    Div.    160-462.    029;  t^ 

^4;  170-191:  17.'5-Gra 
Misc.  87-172  :  88-2r..  367.  ^ 
N\   Y.   Supp.   150-1.^6,  431,  6S9, 
1070:  15.^-1053 ;  103^&15. 
2802. 

MlBC.  97-215. 
2810. 

Misc.  07-215. 
281 T. 

Misc.  101-472. 
2880, 

Misc.  99-283. 
2851. 

Misc.  96-WO, 
2801 
N.  Y.  65-179:  155-278. 
Hun.  89-181:  92-.'i26. 
App.    Dlv.    9-20;    80-176;   l^l- 

317;  129-454. 
Misc.     11-119;     18-241;    W-M9; 

60-21. 
Civ.  Proc.  8-99:  19-109. 
N.  Y.  Ann.  Cas.  6-404. 
2862. 

N.  T.  155-278. 

Hun,  36-165:  50-590. 

Adp.     Div.      169-222:     ia»-«*'. 

1 32—561 
MlRc.  25-199:  43-42:  50-y.O 
N.  y.  J?upp.   107-384:  113-KM2. 
St.  Rep'p.  28-423,  446. 
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Week.  Dig.   17-239. 

K.   Y.  Ann.  i»as.  ««20Q. 
Subd.    1. 

A  pp.   Dlv.  3a-»17G. 

Misc.   24-572. 

Abb.  N.  C.  20-223. 
Snixl.  2. 

N.  t.  56-585;   ia«-178. 

App.    Dlv.   «l-ir»l. 

Misc.    3-i-52fl.    7.^-». 

N.  y.  Supp.  15-520;  OO-908,  1031; 
70-GS2. 

St.    Rop'r.   87-401. 

Cir.   l»roc.  20-200. 
Svbd.  3. 

App.  Dlv.  114-386. 
Kv«l»4.  5. 

Misc.  102-129. 
Sabd.  6. 

Hud,  65-862. 

Mlao.  24-752,  853. 

N.   Y.  Supp.  63-962. 

St.   P.epT.  47*7ba 
Snbd.  7. 

N.   Y.  42-542. 

mTsc.  20-278. 
N.   Y.  Supp.  61-508. 
Cir.  Proc.  8-99. 
2868. 

N.   Y.   156-27a 

Hun,   27-374. 

App.  Dlv.  ra^^OO;  120-454;  132- 

!521. 
Misc.  18-241;  24-753:  43-42. 
N.     Y.    Supp.    77-134;    110-535; 

llJl-1042. 
St.   RepT.  28-423. 
Civ.   Proc.   13-319. 
N.  Y.  Ann.  Cas.  8-136. 
Snbd.  1. 

App.  Dlv.  48-198. 
N.   Y.  Supp.  02-812. 
Abb.   N.   C.  20-293.  / 

Snbd.  2. 

N.    Y.   25-180;   77-596;    128-171; 

153-428. 
Hun.  O-^ijo;  63-577;  87-535. 
St.   Rep'r.   40-891:  45-86. 
Abb.   N.   C.  28-887. 
Snbd.  3* 
•Hun,  54-613. 
MI8«.  23-366:  88-728. 
N.   Y.   Supp.  15-520;  51-318;  68- 

1056, 
St.    Rep'r.   37-401.  557. 
Civ.  Proc.  20-206. 
Snbd.  4. 

X.  Y.  75-417;  111-517. 

Hun,   36-18;   75-294. 

App.    Dlv.     51-205;    62-584;  60- 

280;   126-138. 
Misc.  29-265. 

N.   Y.  Snpp.  64-1016:  71-178. 
St.    Rep'r.    19-112;    37-863;    46- 

68:  53-683. 
Civ.   Proc.   4-228,   311;   8-345. 


Abb.    N.    C.    18-60;   29-293;   81- 

262. 
How.  N.  8.  3-63 
N.    Y.  Super.   55-254. 
Snbd.  5. 

K.    Y.   111-578. 

App.  Dlv.  54-18;  66-279;  78-410. 
Mi»c.   16-383;   30-77;  81-299. 
N.   Y.   Supp.  62-826;  06-270. 
Civ.  Proc.  20-125. 
Abb.  N.  C.  20-298. 
2864. 

N.   Y.  155-278. 
Civ.   Proc.  19-241. 
2865. 

App.  Dlv.  44-605. 
286S. 

App.  Dlv.  30-429:  61-447. 

N.     Y.    Supp.     7O-(i70:    52-382; 

166-1065. 
riv.  Proc.  10-114. 
9869. 

N.  Y.  51-673;  130-510. 
Hun.  57-.3G7:  67-473. 
App.    Dlv.    20-167:    39-429;    88- 
225;  07-36;  126-138,  142;  120- 
454 
Misc.    60-21;    67-368. 
Civ.  Proc.  10-1  on. 
N.  Y,  Supp.  28-808:  46-9P9:  S6- 
44l5;    104-120;    II 0-53.",;    113- 
1042;    126-.^79:    161-822. 
N.  Y.  Ann.  Cas.  6-404. 
Snbd.  1. 

N.   Y.  31-289. 
App.  Dlv.  126-140. 
Snbd.  2. 

Hun,   26-531. 

App.    Dlv.    10-452;    24-615:    4,3- 
45:     47-228;     110-672;     126- 
140. 
Misc.   27-171. 
N.  Y.  Supp.  58-382;  59-640:  62- 

654. 
St.   Rpp'r.  51-334. 
Snbd.  3. 

Ilun.  47-434,  535:  50-112:61-40 
App.    Dlv.    126-140;    16.3-789. 
N.   Y.   Supp.  .38-921:  58-382. 
St.  Rep'r.  30-825:  51-384. 
N.  Y.   Ann,   Cns.  8-.374. 
Snbd.  4. 

App.   Dlv.  24-fil5. 
N.    Y.    Supp.    62-654. 
St.   Rep'r.  47-227. 
Snbd.  5. 

Hun.  77-434. 

App.  Dlv.  07-36;  170-922. 
N.   Y.   Supp.   80-001;    154-703. 
2870. 

N.   Y.   66-308. 
Hun,  25-002:  .32-592. 
App.  Dlv.  16-102;  51-104. 
N.   Y.    Supp.    142-876. 
N.  Y.  Ann.  Cas.  4-312. 
Snbd.  2. 

App.   Dlv.  51-103. 
N.  Y.  Supp.  64-457. 
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2ST1« 

Misc.  19-308. 
,  X.  Y.  Supp.  151-1007. 
2876. 

Hun,  2S-531. 

App.    Dlv.    O-260-    S»S176;    133- 

860;    176-463. 
Misc.    24-275;    27-722;    55-311; 

9H-481. 
N.   Y.  Supp.  61-889;   117-1115. 
Clv.   Proc.  6-2G3. 
2877. 

App.   Dlv.    183-860:    157-374. 
mIbc.  55-312;  64-504;  98-476. 
N.  Y.  Supp.  112-174;   117-1115; 
142-244. 
2878. 

App.  Dlv.  75-401;  121-354;  133- 

860. 
Misc.*  20-74;    28-173;    55-311; 

98-473. 
N.     Y.     Supp.     59-332;     78-86; 

106-247;    117-1115. 
Abb.  N.  C.  15-463. 
2879. 

App.    Dlv.    88-225;    91-9;    121- 

364. 
Misc.    27-720;    28-173;    36-184; 

58-605;    92-878. 
N.  Y.  Supp.  29-1093:  59-332:  73- 
147;    106-247;    111-629;   156- 
992. 
28  80. 

Misc.    36-184;    58-505. 
N.    Y.     Supp.     73-147;    106-247; 
111-629. 
2S81 
"app.   Dlv.   88-225:    121-354. 
Misc.    36-184;    71-114. 
N.   Y.   Supp.   73-147;   127-486. 
2882. 

Misc.  36-184. 
N.    Y.    Supp.    73-147. 
2883 

App.  Dlv.  6-270;  43-44.     « 
AIlsc.  65-523. 
2884. 

App.  Dlv.  81-171. 

Misc.  11 -57(5;  27-71;  33-686;  37- 

GIO. 
N.    Y.   Supp.  .12-705:  58-147:  68- 
1110;  76-140;  81-11. 
2885. 

App.   Dlv.  25-10;  76-183:  88-5. 
Civ.   Proc.   19-241. 
2886. 

N.   Y.  65-179. 
2887 

N.  Y.    Supp.   154-230. 

Hun,  8.s-r,G2. 

App.    Dlv.   76-269. 

Misc.    27-1 7S.   7J2:   58-142. 

N.   Y.   Supp.  34-840. 

Clv.  Proc.   14-110. 

How.  62-261. 

Abb.   N.   C.   10-290. 


2888. 

N.  V.  Supp.  110-470;  117-1115. 
2889. 

Clv.  Proc.  14-UO. 
2890. 

N.  Y.  65-179. 

HuQ.  61-449. 

App.   Dlv.  168-789;   164-636. 

Misc.    24-526:   27-723. 

N.  Y.  Supp.  53-974;  149-271, 
867. 

N.  Y.  Ann.  Caa.  10-83. 
2991. 

N.  Y.  75-150. 

App.  Dlv.  131-234;  133-^60; 
187-879;    163-789;    178-234. 

Misc.  5-515;  6-145;  8-105;  27- 
200:  OH^Uo:  83-302,  305:  96- 
546;    97-248,   2r»;j. 

N.  Y.  Supp.  115-870;  124-609; 
1 45- 1 01K» :  1 41^-271 :  1 6 1  -952 : 
162-841 ;    164-1021. 

St.   Rep'p.   14-427. 
2892. 

Misc.  15-436. 

N.   Y.   Supp.  52-498;   106-141 
2893. 

Hun,  66-559. 
2894. 

Hun.  88-261. 

App.   Dlv.   175-463. 

How.   67-200. 

N.  Y.  Ann.  Cas.  6-404. 
2895. 

N.  Y.  148-595. 

App.    Dlv.    4-230;    62-408. 

Misc.   23-339;    71-316. 

N.  Y.  Supp.  61-255. 

How.   N.  S.   1-448. 

Daly.    12-518,    529. 

N.   Y.  Super.  32-440. 

N.  Y.  Ana.. Gas.  4-816. 
8nl»d.  1. 

Hun,   84-892. 

App.    Dlv.   35-623. 

Misc.    6-145. 

N.   Y.   Supp.  54-1075. 

Daly.    11-238. 
SniMl.  2. 

Hun.  84-302:  88-261. 

App.    Dlv.   20-87:  36-623. 

Mlsc    6-145 

N.Y.  Supp.  46-1047:  64-1075; 
70-758. 

St.    Rop'p.   47-119. 

Daly.  11-238. 
2901. 

Misc.  49-200. 

Clv.  Proc.  6.25S. 
2002. 

Misc.   49-211. 

Clv.   Proc.  6-2S8. 
2904. 

How.  67-201. 
2fN>5. 

Misc.    54-168. 
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2906. 

Mfsf.    IS4«168. 

N.  Y.  Bupp.  921-377  ;  105-862. 
N.  Y.  Ann.  Cas.  e-404. 
Sa1»d.  1. 

A  pp.   Dlv.  37-28. 

M!sc.  »4-197.  210. 

N.   Y.   Supp.  55-731;  69-820. 

App.    Dlv.   44-605;   102-681 

8t.  Rep'r.  86-115. 
2000. 

App.   Dlv.   3I<^326. 

Misc.   16-531. 

N.    Y.   Supp.   51-982. 
2910. 

App.    DlT.    15-228:    25-463:    36- 
325. 

Misc.   54-169. 

N.   Y.  Supp.  44-190:  66-962:  51- 
932. 


29^ 


App.    Dlv.  74-856. 

Misc.    17-372;    26-368.    725; 
652. 

N.   Y.  Supp.  56-1025;  77-699. 
2918. 

Misc.  26-725. 

N.   T.  Supp.  56-1025. 
2915. 

App.   Div.  26-463. 

N.  Y.  Supp.  50-082. 

2916. 

Hun,  71-600. 

App.   Dlv.   102-70. 

Misc.  51-553. 

Civ.  Proc.  6-258. 
Siibd.  2. 

N.  Y.  Supp.  92-377. 
2917. 

App.  Dlv.  102-70. 

MlBC.  51-5.^3. 

Civ.  Proc.  6-253:  7-136. 
2918. 

Hun,   7J-599, 

Ajpp.   Dlv.  67-84. 

Misc.  ;i4-lJ)8;   31-553;   54-170. 

N.    Y.    Supp.   6H-820;    105-862. 
2919. 

Hun,  77-530. 

Misc.  27-172;  29-279. 

N.  Y.  Aim.  Cas.  6-404. 
2920. 

Misc.  29-280. 

N.   Y.  Supp.  61-508. 

Civ.    Proc.   6-258. 
2924. 

Misc.  27-172;  72-?30. 
N.  Y.  Supp.  58-382;  181-47. 
2925. 

Hun,  62-o.Sl:  69-446. 
Misc.  6-475  ;  74-43. 
Civ.   Proc.  6-253. 
2926. 

Hun,  69-447. 
48 


1     Misc.   6-475;  27-173. 
N.    Y.   Supp.   68-382. 


Misc.  6-475;  27-178;  7^280. 
N.  Y.  Supp.  181-47. 
2928. 

Hun,  69-445. 
Misc.  27-173;  72-231. 
N.  Y.  Supp.  64-333;  131-47. 
Week.  DIsr.  22-261.  ' 

2930. 


Hun,  62-58X 

Misc.  72-231, 
2981. 

Hun,  62-581. 

Misc.    6-476;    11-173;    29-280; 
74-44. 

N.  Y.  Snpp.  32-1088. 
2938. 

Hun.  77-580. 
2084. 

Hun,  60-386;  80-85, 

App.   Dlv.   SO-176:  100-324. 

Misc.    7-581;  44-85. 

N.  Y.  Supp.  51-889;  56-367;  89- 

782. 
N.  Y.  Supp.  9O-30S. 
2985. 

Hun,  72-163.  475. 

App.    Dlv.    48-604;    96-156;    98- 

Misc.  7-561;  9-56. 
Subd.  4. 

Misc.  16-336;  26-857. 

N.  Y.  Supp.  57-214. 
2936. 

N.   Y.   76-417. 

App.  Dlv.  1-132 ;  137-879 ;  178- 

^o4. 

Misc.     88-.305:     91-502;     92-732- 

««-i>47:  9K-480. 
X.    Y.    f?upp.    154-951;    157-463; 

161 -9.12  ;  164-1021. 
2937. 

Misc.    68-696. 

Hun,  15-37. 

Misc.  7-561. 
Subd.  1. 

Hun,   60-590. 
Subd.  3. 

Hun,  50-590;  85-501. 
2938. 

App.    Div.    48-604;    82-624;    97- 

561;   131-389;    164-5«2. 
Misc.    7-320;    9-72;    20-.332:    22- 

111;    27-208,   569:    91-502;   96- 

547. 
N.  Y.    Supp.  81-1052;   116-273; 

160-39;    154-951. 
2039. 

Hun.  85-501. 

App.   Dlv.    1-133:   40-182;   149- 

371  :   157-9;   178-715. 
Misc.   5-.'14:   24-645. 
N.     Y.     Supp.     54-303:     134-383; 

141-6r>7:    160-717;   166-911. 
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^ 


Add.    Dlv.   188-249. 

MlSc.     1B-1»):     2<>-108;     22-111 

143:   2»-158:   52-61:   97-250. 
N.    Y.     Supp.    61-712;     148-130: 

162-Kll. 
Civ.   Proc.  lO-lll. 
N.  Y.  Ann.  Cas.  6-394. 
2941. 

MIbc.  52-61. 
2042. 

Misc.   44-246;   88-121. 

N.    Y.  Supp.   48-790;  64-10;  88- 

I0r>4;    151-501. 
N.  Y.  Ann.  Cas.  T-369. 
2043. 

App.  DlT.  82-628. 
Misc.   18-205:   10-39.  180. 
N.  Y.  Supp.  81-1052. 
2044. 

Hun,    20-514;   83-466. 

App.    Div.    3-28;     68-377;    83- 

683;    110-244;    118-602;    114- 

336;  110-61. 
.     Misc.   6-149:    7-561:    16-592:   17- 

668;   22-112,    719:   24-525:   28- 

564  ;  34-lJWi ;  44i-101  ;  54-172. 
N.  Y.  Supp.  68-798:  74-189;  84- 

132;   IW-807;    103-882 ;    105- 

860;   118-908. 
Civ.  Proc.  16-164. 
Abb.  H.  C.  18-5a 
Week.  Dig.  18-128. 
2045. 

App.  Dlv.  82-624;  105-271;  113- 

602;  iai-:i80. 

Misc.    0-72:   64-14. 
N.     Y.     Supp.    81-1062;    OS-428; 
08-772:  115-273;   118-799. 
2047. 

Hun.  85-554. 

App.    Dlv.    70-372:    132-521. 
MIflC.  22-339  :  40-50. 
N.  Y.  Supp.  33-103;  70-622;  08- 
319. 
2048. 

Dlv.   132-521. 

4O-50. 

Supp.  08-319. 


App. 

Misc. 

N.  Y. 
2040. 

App. 
20SO. 

11  un. 

Misc. 
N.   Y. 
Abb 
2051. 

Hon.     14-342:     63-677:     60-600; 

85-192:  87-535. 
App.   Dlv.  27-453;  85-81. 
Misc.    lS-241:   3»-.S,^l:    64-076. 
N.   Y.   Supp.  30-2n«:  34-289:  .1.%- 

PSO:    BO-.?.-.*?:     61-67:     68-fi24: 

12O-8B0:     126-285;     132-706; 

14.4-l.^•^. 
Cir.  Proc.  23-447. 


Dlv.  132-521. 

75-295. 
Dlv.   62-584. 

64-076. 

Supp.    71-178. 
N.  C.  31-263. 


20B2. 

Hun.   63-577:   60-500:  87-535^ 
App.    Dlv.    50-2;    68-116;  1«8- 

930. 
Misc.   18-241;   33-331;  60-611; 

75-292. 
N.  Y.  Supp.  34-280:  50-35.*^:  «1- 
67:    68-624:    74-244;   07-411; 
113-1118;    126-285:    132-796; 
144-185. 
Civ.   Proc.   10-252. 
Week.  Dig.  22-174. 
N.  Y.  Ann.  Cas.  7-806. 
2053. 

Misc.   14-842. 
App.  Dlv.  78-543. 
N.     Y.     Supp.     61-67;    79-887; 
144-135. 
2054. 

Huh.   63-577;   60-500:  87-5S5. 
Misc.  14-342;  18-241. 
N.  Y.  SuDp.  34-289;  61-67.  684; 
144-135. 
2066. 

Hun.    68-577:   87-535. 
Mlflc.  38-331. 
App.    Dlv.    163-930. 
2056. 

Hun.  63-578;  66-506;  77-32:  87- 

535 
Misc.* 22-742;  60-144:  72-276. 
N.     Y.     Supp.    34-289;    49-1043: 
126-285;     131-56;    144-135. 
2067. 

N.  Y.  03-54. 

App.    Dlv.   27-453;   50-3;   1<«- 

249 
Misc.   24-207. 
N.   Y.   Supp.   50-353:  61-67:  63- 

517;   02-435:    144-185. 
Week.  Dig.  23-215. 
N.  Y.  Ann.  Cas.  7-363. 
2058. 

App.  Dlv.  27-453. 
2050. 
App.  Dlv.  0-28,  177:  16-64:  M- 
518;  100-823,  324;  152-43. 
N.  Y.  Supp.  56-367 ;  88-5 :  !•♦- 
709;    135-585. 
2060. 

Hun.  46-370:  .83-466. 

App.   Dlv.  9-28.  177:  14-10:  7«- 

183;  100-323;  152-428. 
MlBC.  16-142:  44-4.''.r». 
N.  Y.  Supp.  7<>-543;  84-518;  «M^ 
154;    136-535. 
2061. 

App.  Dlv.   162-429. 
Hun.  40-2af.  ^  ^^ 

N.  Y.  Supp.  124-609 ;  1S7-259. 
N.  Y.  Ann.  C^s. '7-136. 
1. 

Dlv.  162-429. 
2. 
Dlv.   162H129. 


9ab«l. 

Snbd. 

App. 
2062. 

Hun,  40-207. 
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206R. 

App.    Div.    119-672. 

N.   Y.  Supp.  lOS-882. 
2fMI6. 
_  Civ.   Proc.  e-28. 

esf>67. 

Hun.  92-18]. 

2ao9. 

Misc.  10-290;  62-831. 
2971. 

Misc.  62-331. 

N.   Y.  06-368. 
2D74. 

N.    Y.   166-339. 

App.  Div.  16-182. 

N.  Y.  Ann.  Cas.  4-812. 
2976. 

Aop.   Div.   16-192. 

Misc.  8-354;  62-331. 
2976. 

App.   Div.   16-192. 
2977; 

N.    T.    166-339. 

App.    Div.    16-192. 

N.  Y.  Ann.  Cas.  4-812. 
2980. 

Misc.  62-331. 

Hun.  40-242:  78-514. 

N.   Y.   Supp.   29-574. 

N.  Y.  Ann.  Cas.  10-304. 
2982. 

N.  T.  Ann.  Cas.  10-806. 
2983 

App.  Div.   118-565. 

Hun.  46-370;  83-466. 

Misc.  16-143. 

N.  Y.  Supp.  1O2-1023. 
2984. 

Misc.  28-339. 
2985. 

Hun,  78-515. 
N.   Y.   Supp.  29-674. 
2986. 

Hun,  78-616, 
N.    Y.   Silpp.   29-574. 
2987. 

Misc.  62-331. 
Hun,  78-515. 
N.    Y.   Supp.  29-574. 
2988. 

App.      Div.     30-176;      188-860; 

162-187. 
Misc.    67-565:    83-305. 
N.    Y.    Bupp.    61-S89:    109-1 102; 
145-109?);   147-691. 
2989. 

Hun,  92-526. 
App.  Div.  30-176. 
2990. 

Hun.  90-464. 

App.  DW.  13-74;  66-443;  83-552; 

%-389;    128-67. 
Misc.   18-192. 

N.  Y.  Supp.  3«-.'>.'?:  69-1018:  72- 
982;  82-157:  107-725. 
2991. 

App.  Div,  7B-200. 

N.  Y.  Supp.  114-359;  117-1115. 


2093. 

Misc.  22-225. 

N.  Y.  Supp.  49-589. 
2094. 

Misc.   7-184. 

N.  Y.  Supp.  82-157. 
2995. 

Hun.  92-525. 

Misc.   18-192. 
2097. 
,    App.  Div.  76-199. 

N.   Y.  Supp.   77-955;   114-559. 
2908. 

Misc.  24-286;  92-884. 

N.   Y.    Supp.   63-707;   164-951. 
2909. 

Misc.  18-192. 
3001. 

N.  Y.   166-89 

App.DIr.   22-141;   84-582.  691. 

Misc.  28-496. 

N.  Y.  Supp.  64-869. 
3002. 

App.  Div.  84«.583. 

Civ.  Proc.  6-251. 
3006. 

Misc.   18-192. 

How.  62-261. 

Abb.  N.  C.  10-226. 
3008. 

App.  DlY.  66-443. 

N.  Y.  Supp.  72-962. 
3010. 

Hun,  84-7. 
3011. 

App.    DIy.   26-11. 
Snbd.  2. 

App.  DIv.  80-175. 

N.   Y.   Supp.  61-888. 
Snba.  8. 

Hun.  67-304:  66-841. 

App.  Div.  80-175. 

N.  Y.   Supp.  61-889. 

St.  Rep'r.  47-561. 
3012. 

Hun.  66-341. 
3013. 

Hun,   60-386:  89-182. 

App.    DIv.   9-20.   176. 

Misc.    43-82;    46-140;    82-37)8. 

N.   Y.   Supp.  34-1034;   144-447. 
Sab4l.   2. 

N.  Y.   Supp.  91-075. 
3016. 

Hun,     27-328:     40-594:     46-492; 
87-42:   88-563:    90-544. 

App.    DIv.    1-157;    2-2;    14-549; 
29-84:  70-31.-). 

Misc.  11-119:  14-125. 

N.  Y.  Supp.  32-920:  34-846;  36- 
855:  61-384;   76-241. 

riv.   Proc.   16-431. 
3016. 

rir.  Proc.  6-56. 
3017. 

N.  Y.   112-621;  220-48? 
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Ilun.  37-398;  43-124;  47-51;  65-  i  3044. 
372.  fluii,  33-61;  S3-277;  54-443. 


App.    Div.  S-33J);    17-184;   38-93; 
;U)-i7G:     :«*-'J3;     40-132;     03- 
566;     76-285;    107-133;    140- 
;)4  ;    1  ia-14y  ;    15O-403  ;    loa- 
618;   177-r>5. 
MIse.    ii;-4()2;    7-220;   30-625;   33- 
42;     33-(>S7;    3»-4S4;    84-98; 
03-731. 
N.    Y.   Siipp.  37-437;  45-296;  50- 
5)20;     5I-8S9:     55-092:     71-181  r 
7K-rK;:  K<»-21f>;    134-S97;   137- 
62;?;     135-23;    146-859;    157- 
403. 
Civ.    IToc.   10-210,  446. 
3018. 

A  pp.   Dlv.  63-409. 
Mlso.   82-42. 
N.   Y.  Siipp.   70-758. 
3010. 

.Misc.   11-173;  33«42. 
3030. 

*     App.   Dlv.  55-191. 
Misc.    33-42. 
N.    Y.    Supp.   66-951. 
N.   Y.    Ann.   Oils.   8-297. 
3031. 

Misc.    33-42. 
3033. 

Misc.    33-42. 
Civ.   Proc.   8-48. 
3033. 

App.   Dlv.   177-55. 
3035. 

Hun,  84-168. 
Mlso.   5-33.3. 
N.  Y.   Supp.  82-450. 
3036. 

N.   Y.  148-592. 
Hnn,   84-302. 
App.   Dlv.   4-230. 
N.   Y.   Supp.  33-440;  54-1075. 
3037. 

nun,   84-168. 

App,  Div.  177-54. 

N.    Y.   Supp.  32-450;   16,1-700. 

3o:u«. 

Misc.  63-629. 
3038. 

Ilun,  77-630. 
3039. 

Hun, 
Misc. 


92-418. 

N.  Y.  Supp. '36-762. 
3040. 

Hun,  02-413. 
3041. 

Misc.   5-532. 
8043. 

Hun, 

App. 

Misc. 

N.  Y 

01 V 


43-124. 

Dlv.    177-55. 
55-022.   r.25  ;   87-1 5. 
Supp.  105-957;  140-1048. 

Pror.   10-210. 


Week.  Dig.  31-79. 


Ai»p.     Div.    5-516;    44-6;   91-9; 

137-U31. 
Misc.  0-456;  16-579:  33-236:  »^ 

365;    64-168:    64-676;   68-20; 

83—300 
N.  Y.  Sapp.  62*452;  145.10»5. 
3046. 

Hun,    33-61:   33-277;   64-441 
App.    Dlv.  62-590. 
Misc.  8-456;   14-22. 
N.  Y.  Supp.  35-123;'  71-189. 
3046. 

Hun,    38-497;  68-57;   »7-41. 
App.  DiT.  91-9;  101-287;  106- 

340;    131-354;    163-155;    178- 

022. 
Misc.      6-204;     10-763:     12-158; 

13-241;    20-360;    37-724;    86- 

539;  48-73;  68-20;  88-576. 
N.  Y.  Supp.  33-954:  47-138;  63- 

829;     85-362:     86-240.    243; 

148-467;  158-442;  150-1001. 
St.   Rep'r.    11-227. 
Civ.  Proc.  19-107,  19GL 
3047. 

Hun,  89-191. 

App.    IMv.    1-7;    21-286;    106- 

340;    163-155.     * 
Misc.      16-41;     20--SS9;     2^-470, 

474;    40-240;    64-2;    69-558. 
N.    Y.    Supp.    36-8;   86-739;   47- 

339;     61-395;     62-670:     58-35: 

81-693;       86-362;        104-486; 

126-495;    126-1088;    148-467. 
Weelc.   Dig.  17-19. 
How.  66-193. 
3048. 

App.      Dlv.     76-270;      165-340; 

163-155. 
N.   y.   Supp.   148-467. 
Subd.  2. 

Civ.  Proc.  6^336. 
3049 

Hun.   28-497;  47-433. 

App.    Div.    1-7:    22-221:    40-538; 

161-286;  163-155;  169-717. 
.Vflsc.     33-642;     77-670;     85-491; 

1Mi-lS3,  542. 
N.    Y.    Supp.    86-739:    47-1047; 

138-571:    148-467.    933;    155- 

712;    169-515;    161-930. 
St.  Kep'r.   14-345. 

Abb.  N.  C.  14-828. 
3050. 
Hun,   43-505.  50B:  691-46. 
App.    l>!v.    22-221:    36-289:    51- 

479;  95-,S71:  161-286. 
Misc.   32-259;   36-445;  65-314: 

85-491. 
N.  Y.  Supp.  51-960:  64-740:  66- 

352;    71-948;    148-933; 

712. 
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8051. 

Hun,  43.505,  509. 

Misc.   3S-445. 
8068. 

N.   Y    184*90 

App.  DlY.  S-5i5 ;  101-286 ;  105- 
2i40. 

Misc.  1T-S65:  10-541;  30-58;  80- 
341;  65-39;   04-2. 

N.    y.    Supp.    72-s>91;    106-188; 
162-1106. 

St.  Rep'r.  12-438. 
8055. 

App.  DiT.  84-597;  101-286. 

MlBC.  80-341;  ei-518. 

N.    y.   Supp.  70-841. 
805G. 

App.   DlY.  44-588;  84-597;  101- 

Misc.  30-341. 
N.  Y.  Supp.  61-91. 
8067. 

N.   Y.    184-99. 

App.    Div.    26-298;    01-9;    106- 

308;  113-42. 
Misc.     10-762:     18-242;     23-237, 

701;    27-226;    28-173;    34-552; 

3<l-539;   83-301;   88-576. 
N.   Y.   Supp.  31-814;  47-133;  52- 

32;    50-332;    60-1047;    86-104; 

08-1042. 
Civ.   Proc.   10-109. 
How.  62-258. 
Law. Bull.  4-87. 

ao58. 

N.   Y.  132-367. 

Misc.    16-430;   23-146L 

App.   Dir.   150-26. 

Abb.  N.  C.  28-179. 
3050. 

App.    Dlv.    107-527. 
8060. 

Misc.  23-469. 

N.  Y.  Supp.  35-8;  62-679. 

How.  61-47. 
8061. 

App.    I>lT.   44-6. 

St.    Rep'r.  86-877. 
9nT>cl.  3. 

App.   Dlv.  5-516. 
Solid.  4. 

App.   Dlv.  6-516. 
3062. 

Misc.    68-20. 

App.  Dlv.  76-450;  173-523. 

N.  Y.  Supp.  150-1001. 

Civ.   Proc.  16-431. 
8063. 

Hun.  58-39:  70-583:  71-484,  518. 
540;  88-284:  02-414. 

App.  Dlv.  5-613;  7-344:  1O-604: 
21-18;  24-438:  54-570:  55- 
191.  634,  634;  57^175:  5S-30: 
60-449:  61-40:  68-ri42:  73-95, 
134;  76-450,  499:  82-539:  84- 
106.  634;  85-205;  107-r,73;  , 
113-477;    114-264,    307;    131-  I 


394;  135-700;  137-76;  146- 
580;  151-389;  152-430;  165- 
875;  162-187;  175-107. 

Misc.    6-534;    6-150;    7-175;    13- 

638;    14-344;    15-438;    16-430; 

17-664;     18-248:    20-370;    27- 

176  ;  28-233  ;  20-574  ;  38-139  ; 

48-338;    40-306;    51-55;i;    52-- 

852;  54-171;  55-39;  50-146; 

«:i-148.    423;    60-503;    7l-:{34; 

72-643;    73-307.   471:   82-3(52; 

83-299;  00-510;  01-506,  629; 

02-383;  08-479;   lOO-lll. 

N.  Y.  Supp.  35-684;  47-282;  58- 
882,  1065;  60-265;  66-951;  67- 
16;  68-203;  60-1038:  70-479; 
74-191;  70-368;  77-835:  78- 
796 ;  82-686 ;  05-821  ;  D6- 
781;  00-712;  101-843:  106- 
188;  115-Ml;  117-318:  122- 
95;  127-1100;  120-868;  137- 
259.  807;  180-505;  143-487; 
144-444  ;  145-1095  ;  147-691  ; 
161-476;  164-914,  951;  166- 
377;  156-905;  163-390;  104- 
349;   165-336,   391. 

Civ.   Proc.  15-431. 

N.    Y.   Aon.   Caa.   8-297;   10-103. 
8064. 

Hun,   40-471;  52-88:  70-60;  88- 

187. 
App.    Dlv.     5-516;     2.'S-299;     41- 
457;   47-233;   101-318;   106- 

840;    132-372;    135-700;    155- 

852 
Misc.    7-175:    17-004;  20-73:   24- 

196:   30-1S6:   50-538;   53-521* 

58-506;  03-480. 
N.   Y.   Supp.  34-413:  47-155:  52- 

684;    58-769;    62-640;    73-168' 

84-2,'>4:     01-G45:     04-48;     0& 

'524;  105-299;  110-826  ;' 140- 

495:    15H-.442. 
Olv.   I'roc.   10-109. 
3065. 

App.  Dlv.  41-631  ;   102-687. 
Misc.    15-174. 

N.    Y.   Supp.   84-144. 
.3000. 

App.   Dlv.   08-243:   1O6-308. 

N.  Y.   Supp.  40-517;  S4-518;  OO- 

417:  03-9.')9. 
Misc.   00-5t>:{  ;   72-644. 
St.    Rep'r.   42-79. 
Salxl.  1. 

Hun,   40-331. 
Svbd.  2. 

Hun,  88-187. 

App.    Dlv.    25-297;   40-29;   88-5; 

08-243. 
Misc.  52-3,34. 

N.   Y.   Supp.  40-520:  158-534. 
Week.    l)\g.  20-17. 
Sabd.  3. 

App.    Dlv.    135-701. 
Misc.  lC-580. 
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N.  T.  Supp.  118.262. 
St.  KepT.  35-377. 
Week.  Dl«.  20-17. 
Sabd.  4. 
Hun,  84-260. 
App.  Div.  H8-5;  135-701. 
Misc.  73-471. 
^H.    y.    Supp.    13-051;    110-252; 

15H-534. 
Civ.   Proc.   10-144. 
Week.  Dig.  20-17. 
Sabd.  6. 
Hud,  Tl-540. 
Misc.     16-4;t8;     10-436;     17-106; 

62-200;    53-525. 
St.  Uep'r.  54-U17. 
3007. 

App.   DIv.  40-20;   136-701. 
MUc.  0-456 ;  30-365  ;  72-644. 
N,     Y.     Supp.     57-546;     02-452; 

110-252. 
Civ.  Proc.  10-142. 
How.  61-47. 
3068. 

Hun.     34-55;     40-481;     42-281; 

47-433:  70-60;  02-2. 

App.  Dlv.  6-222;  18-566;  76- 
450;  106-340;  113-002;  131- 
388;   155-853;   164-785;  160- 

•  717. 

Misc.  7-123;  17-663;  36-53;  87- 
246;  44-85;  68-20. 

•  N.    Y.    Supp.   46-33:   72-591;    75- 

247;  04-48;  08-772;  115-278; 

.165-712, 
St.   Bep'r.   14-315. 
How.   66-397. 
Abb.  N.  C.  31-263. 
8060. 

Hun,  42-86. 
App,   IMv.  22-221. 
•Misc.  77-670;  85-491. 

N.   y.    Supp.   138-571;   156-712. 
3070. 

N.    Y.    128-555;    148-280. 

Hun,-    27-373,    592;    20-546;    31- 

352;   38-2:i4;   42-170,   207;    43- 

214;    -15-130;    66-234;    73-596; 

88-220;    80-207. 

App.  DIv.  6-224:  20-»ft2;  76-270; 

01-412  ;  02-78  ;  101-286;  166- 

358 
Mlsc'    6^04;     18-508:     27-129; 

34-409;  68-427:  06-541. 
N.    Y.    Supp.    34-722,    1087:    46- 

1081;    58-387:    78-457;    86-889, 

916;  01-658:    152-15:   161-950. 
St.  Rep'r.   12-438. 
•Civ.    Proc.   16-131. 
N.   Y.   Ann.  Cas.  7-140. 
8071. 

Hun.     31-481:     6CU234:     87-537; 

88-383 
App.  Dlv.  6-224:  10-476;  91-412; 

102-80  ;   101-285  ;,  120-679- 


Misc.      6-204;      27-30;     32-2«l; 

68-428;   01-518. 
N.  Y.  Supp.  34-  JSy  ;  86-8>40. 916 ; 

01-658;   106-914;    164-236. 
St.    Uep'r.  10-539. 
30J2. 
Hun,  <l6-234. 

App.  Div.  01-412;  101-286 
Misc.  8-511. 
N.  Y.  Supp.  28-754;  80-916;  91- 

658. 
Civ.  Proc.  10-172. 
3073. 

Hun,  60-343:  86-53. 

App.   Dlv.  6-224;  01-412;  92-80. 

Misc.   16^332;  18-508, 

N.  Y.  Supp.  83-158;  86-916. 
3074. 

Hun,  80-191. 

App.  Div.  44-17. 

Misc.  43-81. 

N.  Y.  Supp.  60-457;  86-514. 
3076. 

Misc.  43-81;  44-454. 

N.  Y.  Supp.  00-155. 
3076. 

N.  Y.  Supp.  80-206:  86-614. 

Misc.  43-81. 
SuImI.   2. 

Misc.  30-442. 
3077. 

Misc.  43-81. 
8078. 

Misc.   16-433;  48-6L 
3070. 

Misc.  48-81. 
8080. 

Misc.  48-81. 
8081. 

Misc.  48-81. 
8082. 

App.  Dlv.  72-68iw 

Misc.  37-246. 
3083. 

Misc.  87-246. 
3084. 

App.  Dlv.  14-56:  72-586. 

Misc.  37-246;  42-65& 

N.  Y.  Supp.  87-719. 
3085. 

Misc.  87-246;  42-658. 

N.   Y.  Supp.  76-546;  87-7ia 
3086. 

Misc.  42-659. 
8000. 

Misc.  37-24& 
3001. 

Misc.  37-24& 
3002. 

Misc.  37-24a 
3093. 

Misc.   87-24& 
3O0O. 

Misc.   15-438. 
3104. 

Misc.  87-245. 
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3105. 

Misc.  37-24& 
8127. 

App.    Dlv.    102-587. 
3135. 

«   App.   Div.   157-375. 

Misc.  65-311;  O5-101. 

N.   Y.  Supp.   142-244:  lCO-18». 
8140. 

St.   Rcp'r.   61-838. 

Civ.  Proc.  10-107. 
Sabd.  11. 

St.    Rep'r.   31-750. 

Civ.  IMoc.  5-143. 
Sabd.  13. 

N.   Y.  Ktipp.  6-660. 

Civ.  Proc.  10-360. 
Snbd.  16. 

App.  Div.  46-217. 
3141. 

Hun,  87-41. 

Civ.  Proc.  19-107. 
3144.  , 

Hun,  46-151;  87-41. 
3145. 

Hiin,  46-151. 
3146. 

Hun,  40-151. 
3150. 

App.   Dlv.  09-16. 

N.  Y.  Supp.  00-1016. 
3151. 

App.   Div.   17-205;  51-104. 

Misc.  87-9.  ^^     ^^ 

N.    Y.    Supp.    45-487;    64-457; 
137-4 11;.  140- 1053. 
3152. 

App.    Div.    00-16. 

Misc.  87-9. 

N.    Y.   Supp.  00-1016;   140-1053. 
3154. 

Hun,   65-364. 

Misc.  30-C25.'  

N.  Y.  Ann.  Cas.  6-197,  202. 
3156. 

Misc.  30-625. 
316G. 

Misc.    11-451:    17-667;    28-544. 

N.    Y.    Supp. -33-415:  52-841. 

N.  Y.  Ann.  Caa.  7-314. 
3158. 

Misc.  48-249. 
3159. 

Misc.   43-249;   54-510;  66-189. 
N.    Y.   Supp.  121-216. 
3160. 

Misc.     12-198:     15-452;     16-619; 
20-589;  43-249;  40-420;  56- 
122;    64-36;    65-540;    66-100. 
N.    Y.    Supp.    61-247;    100-1107; 
117-947;    120-913:     121-210. 

Civ.  Proc.  8-138;   15-230. 

8161. 

Misc.  48-249. 

N.   Y.    Supp.   111-848. 

How.  8ft-39T. 


Snbd.  5. 

St.    Rep'r.   40-284. 

Civ.  Proc.  21-225. 
8162. 

Misc.   30-201;    43-249;   44-217. 

N.    Y.    Supp.    61-1102:    .HS-l(aO; 
122-215. 
3166. 

App.  Dlv.     157-592. 
Siib4l.  1. 

Misc.    10-668;    43-249;    68-47. 

N.  Y.  Supp.  81-674. 

Civ.  Proc.  15-330. 

Abb.  N.  C.  21-93. 
Snbd.  2. 

N.   Y.  03-03. 

App.  Div.  55-421. 

St.  Rep'r.  20-714;  46-67. 
3166. 

Misc.  43-249. 
3160. 

N.  Y.  87-197. 

App.  Div.  157-502. 

Misc.   12-198;  48-352;  56-122. 

N.    T.    Supp.    80-484;    05-583; 
138-1086.    1104;    141-294. 

St.  Rep'r.  46-275. 

Civ.  Proc.  25-268. 

How.  50-397. 

Week.  Dig.  18-368. 
Snbd.  1. 

Misc.  54-55. 
Snbd.  8. 

App.   Div.    5-490. 

Abb.  N.  C.  23-280. 

How.  N.  S.  2-385. 
Snbd.  4. 

Misc.   18-420. 
Snbd.  5. 

St.   Rep'r.   34-698. 

Civ.    Proc.   7-144. 
1      How.  N.  S.  2-55. 
8170. 

App.    Div.   53-88;    157-592. 

Misc.  16-619. 

N.  Y.  Supp.  59-881;  88-180. 
8171. 

N.   Y.   185-272. 

3172. 
Misc.  8-512;   12-44;  15-448;  16- 

620. 
N.  Y.   Ann.  Cas.   2-186. 
8174. 

Misc.  16-341. 
Civ.  Proc.  6-267. 
3176. 

Civ.  Proc.  8-60. 
3178. 

Misc.  43-81. 
3188 

App.    Dlv.    124-378:   126-84. 

Misc.    4.S-611;    45-575;    46-410, 

414;  47-250;  65-313;  74-474. 

N.     y.     Supp.     01-30;     02-413: 

108-1811;   110-23Q;   143-768; 

157-299;    165-290. 
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3189. 

Anp.   DIv.   120*84. 
MlBC.   20-4S1  ;  84»619  ;  4G-575 ; 
4«-110;    53-536;    «l-508;    85- 
813 ;  T4-474. 
N.   Y.   Supp.  H4-270,  619;  91-38: 
92-419;       110-236:       114-170; 
118-671;    130-839;    143-768. 
3190 

Misc.     7-401;     54-548;     58-176. 

377;  03-313. 
N.    Y.     Supp.    91-36;    194-849; 
198-1107;   199-676;   157-209; 
195-2JH). 
3191. 
N.    Y.   47-67. 
App.      Div.      108-283;      126-84; 

148-478;  149-908. 
Misc.    7-391:    9-147;    12-36;    13- 
ir»8;     10-39:     17-147;     29-815; 
34-517  ;  47-521. 
N.    Y.    Supp.    99-1049;    95-733; 

119-236. 
St.    Eep'r.    39-654;    32-695;    46- 
882:    59-589,    610:   51-221,    580. 
Civ.   Proc.  0-12C.  191:  16-403. 
Abb.  N.  C.  29-479. 
How.  67-188. 
Daly,  12-105. 
Week.  Dig.  22-2. 
Subd.  1. 

Misc.    9-170;   84-518. 

N.  Y.   Supp.  69.978. 

St.     Rep'r.    28-72;    43-524;    46- 

181,  197;  5,3*171. 
Civ.  Proc.  19-105. 
Abb.  N.  C.  25-61. 
Svbd.  2. 

N.    Y.   79-221;  96-512. 
Misc.   19-147;  19-10. 
Snbd.  3. 

Misc.  (^121;  12-63,  402,  405;  18- 

77. 
N.   Y.   Supp.  33-87,  617,  694. 
St.    Kep'r.    28-88;    49-719;    51- 

911. 
Civ.    Proc.   7-140;  8-298;   12-92. 
Abb.  N.  C.  18-352;  29-431. 
How.  N.   S.   1-451;  8-108. 
Daly,  12-532. 
3192. 

Misc.    7-694;    69-311. 
N.     Y.     Supp.     3,1-89;     198-811; 
125-635;    143-768. 
3193 

App.    Dlv.    149-908. 
Misc.   7-694;   12-36. 
N.   Y.  Supp.   133-977  ;  165-290. 
3194. 

Aj)p^  Div.  124-378. 
Misc.   16-40. 

N.    Y.    Supp.    108-811;    128-481. 
riv.    I»n)C.    14-318. 
320R. 
App.   l>iv.   181-122. 
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8204. 

N.   Y.  Supp.  6-643. 

App.  Div.  181-122. 
Bnbd.  4. 

App.    Dlv.   16-39;  23-84. 
8206. 

App.  Div.   181-122. 
3296. 

App.  Dlv.   lSl-122. 
8207. 

Misc.  6-145;  9-72;  43-7& 
829S. 

Misc.   16-56;  48-7a 

N.  Y.  Ann.  Caa.  7-317. 
8299. 

Misc.  9-152:  48-78. 

Civ.   Proc.  6-184;  7-1S5. 
8219. 

Misc.  29-367;  48-78. 

Civ.   Proc.   6-184;  7-185. 

Daly,  9-529. 
B211. 

Misc.  43-78. 

Civ.   Proc.  6-186. 

Daly,  12-518,  529. 
Subd.  3. 

Misc.  7-186. 
8212. 

Misc.    18-241;  48-73. 

Week.  Dig.  22-174. 
3213. 

Hun,  79-60. 

App.  DiT.  84-597.  ^_    .. 

Misc.  7-123;  9-456;  19-763;  12- 
158!;  13-241;  14-22,  344;  16- 
580;     19-32;     29-617;     22-120; 

•  23-701;  24-197:  25-477;  86- 
539;  43-73;  47-54. 

N.  Y.  Supp.  .15-125.  684;  47-138, 
195;     48-775;     52-32;    53-889; 
64-984;  86-240. 
8214. 

App.   Dlv.   13-47.  , 

Misc.  11-576;  43-78. 

N.  y.  Supp.  32-7^. 
3216. 

App.    Div.   89-448. 

Mtac.  40-625;  07-488. 

N.*  Y.  Supp.  88-ia 
3229 

App.  Div.  75-285;  81-17L 

N.  Y.  Supp.  7S-9G;  81-11. 
3223 

App.  Dlv.   160-73. 

How.  60-144. 
3225. 

Misc.  22-819. 
3226. 

App.  Dlv.  12-25,  64:  14-10;  ^ 
204;  89-195;  47-283;  187- 
452. 

Misc.  66-628;  67-876;  70-540; 
77-211. 

N.   Y.   Supp.  62-640. 

Week.  Dig.  81-79. 

N.  Y.  Ann.  Cas.  19-103. 


NOTES. 


App,    DJv.    12-25;    20-204;    132- 
521;    187-452. 
322M. 

N.    Y.    52-576;    92-359;    111-577; 

185-273;      168«566;    186-900. 
Hun,     12-4dS;     19-349:     23-180; 

30-247;    37-239;    41-260;    45- 

323;     47-44;     62-477;     54-348; 

50-274;    61-606;     69-456:    78- 

694;   86-54;  88-20. 
App.  DIv.  6-223;  25-140;  29-626; 

38s249;     36-585;     43-230;     60- 

278;  53-272;  62-195,  585;  78-69, 

409;       92-80:      96-100 :      109- 

222.    886;    121-401;    181-570; 

134-857;     148-775;     150-707; 

157-(*4»;       1«6-3.'V8;       172-526. 

881;  173-895;  175-414. 
Misc.      7-.'W6;      18-599;      22-369: 

31-209;  33-728;  34-154,  410; 

35-114.  786;  54-209,  578;  61- 

612:    63-186;   64-296:   68-134, 

428;     72-110;     75-258;     88- 

335. 
N.   Y.   Snpp.  24-803;  44-406;  48- 

975;    60-12:     6<l-d97:     70^1072; 

71-178:    77-184;    81.431;    84- 

199 ;     86-889  ;     96-827 ;     102- 

790 ;  104-952 ;  105-852.  1039  ; 

106-98.      769;     lll-243«     500, 

645:    113-1065:    116-172,    784; 

118-1066;    116-172;    123-794; 

118-347;      119-199.     500,     645; 

125-1022;      130-1098;      133- 

328:    135-151.    820;    142-765; 

152-15:    155-1087;   158-799. 
St.  Rep-r.  8-164:  11-472:  41-400. 
Civ.     Proc.    9-139,    325;    13-319; 

14-a<<8.    411;    15-168,    452;    19- 

290.   422. 
Abb.   N.  C.   10-174. 
N.    Y.    Super.   59-96.   448. 
Daly,    12-824. 
N.  Y.  Ann.  Cas.  5-152;  8-186,240; 

9-414. 
Sabd.  1. 

N.    Y.    81-238;   91-660;    110-560; 

112-366;    128-171. 
Hon.    6-.555:    9-27:    11-810;    80*. 

306:    31-8R1:    35-182;    45-579; 

50-5.39:  69-456:  78-594;  82-86. 
App.    DIv.    96-100. 
MUic.     11-635;     14-550;     17-425; 

24-207. 
N.   Y.  Snpp.  4-865;  85-1074. 
St.    Rep'r.    19-316:    25-858:    80- 

230;  42-78:  62-621. 
Civ.  Proc.  18-139. 
Abb.  N.  C.  22-462;  80-309. 
N.    Y.    Ann.   Ca».   7-73. 

subd.  a. 

N.     Y.    101-185;    115-170;    164- 

414. 
Hvn,  53-600;  91-282. 
App.   DIv.  8-418:  54-23,    127. 
Misc.  20-430;  26-601. 


N.     Y.     Supp.    36-199;    45-1 

66-840. 
St.    Rep'r.   83-992. 
Civ.  Proc.  8-47. 
How.  N.   B.  8-63,  440. 
N.  Y.  Super.  58-128. 
N.   Y.  Ann.  Cas.  6-163. 
Subd.  8. 
N.    Y.    38-53;    91-660;    111- 

578. 
Hun,  36-107. 
App.    DIv.    48-188;    51-205; 

K;  96-100. 
Misc.    88-728;    66-578;    88-6 
N.     Y.     Snpp.    15-519;     64-li 

66-270;   68-1056;  124-169. 
St.   Rep'r.  87-557. 
Civ.     Proc.    4-228;    18-250; 

200. 
N.  Y.  Super.  66-224. 
iilbd.  4. 

N.    Y.    66-646;    85-523:    111-J 

127-416;    128-171;    164-85. 
Hun,    8-119;    4-53:    85-279; 

374;    29-300;    40-627;    45-; 

98-^65. 

App.  DIv.  T-882;  19-59:  25-: 
,    73-70,    410:^6-100;    121-^ 

182-870;  139-602;  145-64! 
Misc.      12-54:      18-688:     19-i 

26-413;     27-130;    29-566;     ; 

154;   89-898. 
N.  Y.  Snpp.  4-162;  86-1082;  • 

970,   1024;   47-89:   58-887;    < 

943;     68-853;     70-913;     80- 

100-.'515:       117-449;       124- 

161-901. 
St.  Rep'r.  21-743;  46-68. 
Civ.    Proc.   4-80.    227;   8-«5,    J 
Abb.    N.    C.    13-60;    22-69;    J 

285;  29-298. 
N.  Y.  Super.  55-278. 
Subd.  5. 

App.      Div.      117-601;     122-S 

125-752;     126-813;     127-; 

424;    130-253;    1.12-873;    1: 
*52;     145-829:     152-815;     li 

649;    160-252;    164-11.%    5 

Misc.  56-361;  54-5741  77-2 
90-579. 

N.  Y.  Snpp.  98-682;  llO-f 
979;  114-718;  117-449;  i: 
542:  131-676;  135-817;  i: 
805;  142-776;  149-500;  II 
223;  151-947;  157-1051;  U 
283. 
3229. 

N.  Y.  70-566;  76-330:  80-648;  3 
524;  92-859;  111-577;  128-] 
164-414. 

Hun.  18-316:  30-395;  31-310;  I 
272;  73-485:  81-362. 

App.  DIv.  9-207;  19-59:  33-2 
54-19;  62-195;  66-86:  78- 
410;  96-101;  109-886;  11 
198;    117-601;    132-879;    1« 
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418;    139-98.    602;    148-775 ; 

lRO-707;    172-.*V26;    175-414; 

180-1»2:   lSl-234. 
Misc.   8-468;    17-93;   19-593;   22- 

Sr.9;    28-597;    27-129;    29-565; 

81-299;  82-73;  84-410;  89-398; 

51-426;     54-S8,     299:    ,61-612; 

68-186;  64-296;  72-110;  76- 

258 
N.    Y.'Supp.   30-895;  46-970;  52- 

252;    68-387;    61-943;    66-270; 

79-918:    72-028;    76-628:    84- 

199,  651;  88-1083;  96-827;  99- 

667;  l<»-790;   104-498 ;  106- 

1039;    106-08;   113-1065;   116- 

784;   117-823;   118-847;   128- 

794,   881;    124-62;    180-1008; 

l»6-ir»l.     820;     142-552.     7C5; 

158-799  ;     161-901  ;     167-482. 

731. 
St. 'liep'r.    12-438;    14-237;  .62- 

508. 
CiT.  Proc.  14-204;  16-389,  461. 
N.  Y.  Ann.  Caa.  1-18;  8-136. 
8280. 

N.    Y.    70-141;   71-222;    198-374; 

168-560;  218-106. 
Hun.   28-88;   71-646. 
App.    Dlv.    28-218;    41-226;    64- 

448;     78-69:    109-886;    148- 

775. 
Mlsr.   12-.m:  66-185;  62-32;  64- 

200;  74-561. 
N.    Y.     Supp.    76-628;    96-827; 

106-98;    132-152;   133-328. 
Civ.   Proc.  8-163.  431;  14-88a 
How.  67-36. 
3231. 

App.  Dlv.  7-886. 
3232. 

Hun.  75-30;  88-68. 

App.      Dlv,      101-130;      100-X33; 

113-124. 
Misc.  19-264;  23-8;  34-.347;  43- 

20:  04-642. 

N.  Y.  Sopp.  61-661:  64-528;  87- 

402;    91-876;    9^-1027;    |07- 

92({;   118-1003. 
Abb.   N.   C.  31-85. 
How.  60-288. 
3238. 

N.  Y,  72-482. 

App.     Dlv.     84-147;      101-1.30; 

l09-i;(3. 
Misc.   34-349;  43-20;   64-642. 
N.    Y.     Supp.    87-402;    91-876: 

96-1027;   118-1003;   141-1016. 
St,  Rep'r.  8-707. 
3234. 

N.    Y.    63-20:    116-170;    136-268, 
Hun.  80-224;  36-44;  37-237:  41- 

249;    42-166;    61-354;    64-513; 

85-320;  88-131. 
App.  Dlv.   7-3S6;  3.1-202:  87-12; 

90-242.    245;    137-218;    148- 

823 
MlBc!  '82-548  ;  64-578  ;  72-110. 


N.  Y.  Supp.  44-374;  60-675:  6S- 
336;  67-15:  83-104r>:  «•- 
1037  ;  104-952 ;  121-1030 ; 
130-1093;   188-746. 

Civ.  Pr6c.  16-451. 

N.  Y.  Super.  69-96. 

N.  Y.  Ann.  Cas.  6-136. 
3235. 

N.  Y.  76-417. 

Hun,  28-12;  41-242. 

App.  DIT.  86-570;  110-488. 

Misc.  22-369;  24-206. 

N.  Y.  Supp.  50-305;  53-423;  53- 
761;  07-411. 

Civ.  Proc.  16-384. 
3236. 

N.  Y.  68-221;  74-448. 

App.    Dlv.    11-602:    29-118;  88- 
506;  128-462;  167-598. 

Misc.  8-244  ;  25-:H5  ;  71-531. 

N.     Y.     Supp.     51-4  SO;    66-7-21; 

.  112-834;  127-070;  1.3O-S05; 
137-536;  142-211;  152-737. 

Civ.  Pi-oc.  7-58. 
3237. 

Ml8C  54-676;  90-580. 
N.  Y.  Supp.  194-Ui>:£. 
3238. 

N.     Y.     49-660;     68-103;    67-40: 

84-469;  92-359;   I'^O^SiS;  16S- 

583. 
App.     Dlv.    25-13:    54-144:   S»- 

244;   131-670;   189-768. 
Misc.  46-414;  61-612. 
N.  Y.  Supp.  48-1001;  116-172- 
St.  R€»p'r.  40-560. 
N.   Y.  Super.  49-490. 
N.  Y.  Ann.  Cas.  5-50;  6-147;  1»- 

336. 
Week.  Dig.  21-406. 
Salf«l.  1. 
Hun,      25-279;     30-247;     48-13; 

61-606. 
App.    Dlv.   32-240;  36-585. 
MlHO.    «J-367. 
St.  Rep'r.  41-400. 
Civ.   Proc.  13-442. 
Svbd.  2. 

App.  Dlv.   161-144. 
8239. 

N.  Y.   101-652. 

Hnn,     11-232;     26-519;     46-44«; 

6«-r>78;  90-254. 
App.      IMv.      67-318:      131-570: 

182-598;     187-460;     139-768; 

160— 881. 
Misc.  46-414;  61-612. 
N.    Y.    Supp.    73-961:    116-172: 

122-784;    146-108r). 
St.    Rep'r.    32-426;    88-678;  60- 

965 
Abb.  "n.  C.  29-56. 
Siibcl.  1. 
Hun.   59-586. 
St.  Rep'r.  81-546. 
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Svbd.  2. 

N.  Y.  105-168. 
App.   Div.  61-298. 
Misc.  86-166. 

N.   Y.   Supp.  70-850;  72-1061. 
Civ.  Proc.   18-260. 
How.  N.  S.  1-281. 
3240. 

N.    Y.    58-858:    e0«.362:    74-448: 

76-64;  78-541;  86-396;  88-626: 

08-336:       lll-STT;       126-589; 

148-107;   208-31. 
Hun,    26-459.    592:    34-259;    36- 

450.  629;  40-C7;  47-44;  64-94; 

66-280.    578.    679;   80-247:   83- 

412*  88—177 

App.  DJv.  17-68:  20-272;  27-869: 
82-48;  86-888;  42-850;  67-817; 
84-26  ;  86-566  ;  04-145  ;  103- 
531.  533;  117-304;  130-355; 
132-593;  139-708;  148-962; 
145-50;  152-637.  789.  792; 
153-503;  158-118;  162-160; 
164-558. 

Misc.  D-n09:  10-(B1:  18-6G1;  32- 
535  ;  30-441 ;  47-624  ;  4»-6()7  ; 
55-474;  62-324,  327;  66-217; 
67-518;  70-80;  71-r»08 ;  74- 
125.  561 :  83-187  :  00-14. 

N.  Y.  Supp.  20-1030:  30-344:  81- 
745;  34-991;  46-1070;  60-357: 
55-346;  67-329;  73-061;  70- 
662;  80-203;  83-1020;  87-1014; 
03-262:  O5-1000;  00-1058; 
113-890;  114-571;  122-1116; 
123-258;  128-29.  757;  120- 
450:  131-221;  132-152:  137- 
485.  825;  138-276;  142-801; 
144-217,  782;  147-195;  160- 
9;  161-401. 

St.  Rep'r.  14-168. 

N.  Y.  Ann.  Cas.  6-149. 

3241. 

MlflC.  55-474. 
Iliin,  71-113;  76-113. 
App.  Dlv.  360-112. 
N.   Y.   Supp.  154-836. 
3243* 

N.   Y.  74-,S10:  112i.ll7. 
Hun.  76-113;  81-138. 
N.  Y.  Supp.  20-332 ;  86-736. 
8244. 

Hun,  60-638. 
3245. 

N.  Y.  74-603:  105-54:  106-667. 
Hun.    25-301;    31-426.    544:    32- 

526;  40-168;  41-87:  42-173;  45- 

305. 
App.  Dlv.    12-696;   28-27;    189* 

883;    164-735. 
MlBC.  20-423. 
N.   Y.   Sum).  44-112:  50-902:  54- 

915;    57-162:    115-167;    124- 

562:   150-1J2, 
N.  Y.  Ann.  Caa.  4-181.  n.;  B-,10n. 

11 


8246. 

N.    Y.    70-81;   105-153:   168-578. 
Hun.  82-481;  87-310;  40-74.  463; 

48-181;  64-94;  70-479;  73-428; 

88-130. 
.  App.  Dlv.  12-81;  30-250;  44-141, 

521;  40-41;  54-19;  H8-143:  03- 

435;     96-210;     126-12;     160- 

476;   161-283. 
Misc.     18-437;     19-555;     27-318: 

28-489. 
N.    Y.    Supp.   4-891:   84-625:   57- 

131;   62-861:    6;«-267;   87-«01: 

110-17.9;      145-679;     146-809; 

147-195;    161-582. 
St.    Rep'r.    56-482. 
How.  62-113. 
N.  Y.  Super.  50-898. 
N.  Y.  Ann.  Caa.  8-136;  10-885. 
8247. 

N.  Y.  75-421;  96-639;  189-482. 
Hun,  28-417;  56-387;  58-169.  440; 

86-56. 
App.  Dlv.  14-467;  77-80;  87-4; 

1OO-601;    116-520;     122-110; 

126-445;     182-280;     163-194; 

160-676:    161-680:   175-397. 
Misc.    12-68;   10-598;   92-451. 
N.    Y.    Snpp.   88-87:   70-29;   88- 

1057;  oTt331;   101-719;  UMI- 

700;    110-619:    117-45;    146- 

94,  621;   156-162:   163-901. 
How.   N.   S.  2-1. 
N.   Y.   Super.  53-178. 

N.  Y.  Ann.  Caa.  1-282,  285 ;  6-50. 
324K. 

N.   Y.  85-524. 

Hun,   7N-59S:  82-87;  86-52. 

Misc.  29-563  ;  73-655. 

N.  Y.  Supp.  30-344;  61-953; 
131-300. 

Abb.   N.  C.  15-452. 
3240. 

Misc.  36-865  ;   69-69  ;  10O-177. 

N.     Y.      Supp.     73-61;      74-927; 
124-916. 
3250. 

Hun.  26-592;  34-606;  64-05;  06- 
280. 

Misc.   26-424. 
3261. 

N.  Y.  116-416;  176-218. 

Hun,  30-247;  33-.i;n:  61-607:  66- 
542;  72-394;  73-303;  88-52. 

App.  Div.  11-602:  42-2.">0:  43- 
426;  58-272:  58-85.  350;  87- 
545;  113-124;  114-104;  128- 
656:  120-.'».'>2:  128-402;  131- 
570;  132-.'593;  115-674;  151- 
4.50;   167-508;   176-808. 

Misc.  15-78;  10-.S.32;  20-161:  30- 
.'{65:  3:i-,'{.')r{:  40-410;  47-524; 
58-362  ;  •O-4-204  ;  67-576  ;  73- 
rtS:^-  74-126;  85-473:  01-430; 
OM-;»7*'' 

N.   Y.   Supp.  24-803:  34-7,'?1 :  36- 
I  790;    0O-174;    01-1123;    62-452; 

42c 
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NOTES. 


e«-444,    1101:    84-830;    88-090; 
fM>-.MK);       10«-1S«;       lOT-OSU; 
1 1 0-MM ;      111  -J-ia :      1 12-834 ; 
1  l«J-Dir> ;    1  lS-r.77  ;    i:n-22i ; 
1 »«-.- r.7  :    1  »5-i>L>i ;    "1 37-r.:{6 ; 
14H-U28;  152-731;   1^4-886. 
St.   U«n»'r.  44-230. 
Clr.  Proc.  13-329;  16-389. 
How.   N.  S.  3-383. 
Law  Bull.  4-41;  6-60. 
y  N.  Y.  Ann.   Cas.  2-102;  9-416. 

^0r  Snbd.  1. 

^  App.  niv.  111-014:  120-813. 

N.  Y.   Siipp.   1G8-928. 
Abb.  N.  C.  21-181. 
How.  N.  S.  2-288. 
Sii1»d.  2. 

N.  Y.   135-272, 
8vbd.  3. 

N.  Y.  i:^J)-209. 

Htm.  24-.Sf57:  2«-.''»(M;  27-533;  28- 
18;  32-554;  45-352;  50-553;  ««- 
53. 
App.  niv.  5-37;  T-141;  53-443; 
57-lV.>:  «K-r,2.'.;  M«-.->(ir»:  94-147, 
613;    137-400;    15«-r»«. 

11-337;   12- 


N.   Y.   Snpp.   2S-r,l.   544:   32-230; 

^m.  v^        mm  t  \  ^  d  C_1        ■*  ^  ■€  Wf  9%       ^ ^ O  a  WC  mm . 


St.     Ilop'r.    2S-.-R0;    29-835;    3«- 

917;  48-3<«;  50-200. 
Civ.     Proc.    «-324;    H-400;    9-45. 

179;    15-330,    4r»l. 
Abb.    N.    C.    19-354;   22-464;   2«- 

43;  31-479. 
How.   N.   S.  1-281;  3-170. 
Dalv.  1.3-315. 
Drn'i.   3-321. 
N.    v.    Ann.   Cns.   5-44;   10-379. 

ShImI.  4. 

lliin.  11 -.-no;  21-307:  29-300;  31- 

W\'l\  •17-4r.H. 
Apn.    Dlv.    29-118:    68-528 ;    81- 

117;    131-570;    137-461. 
Mlsr'.   9-.".()0:    1 1-<W.:   15-79:   10- 

515:    25-345;    20-379;    63-66; 

70-538. 

N.   V.   Snpp.    13-R.?7:  51-4«6:  55- 

721;   5<»-_>(»v;   7:uv!)<<;    110-172. 

5<^^l  ;   122-784  ;  127-070  ;  107- 

5-S. 
St.  "ii<'p*r.   31-757. 
CMv.   Protr.   lS-249. 
Ahl».    N.   (\    lS-4r>9. 
How.   00-144. 
N.   Y.   Ann.  Ca.s.  10-380, 
SuImI.  5. 

N.  Y.  121-024;  128-595:  139-538; 

15J>-539;    105-2SS.    054. 


Hun.  86-54. 

App.  Div.  23-135;  160-88L 

Misc.   20-50. 

N.  Y.  Supp.  3-764:  90-400;  SS- 
158;  146-1086. 

Civ.   Proc.  4-222;  8-214:  14-126. 
3252. 

N.   Y.   107-610. 

App.  Dlv.  40-33;  68-.S50;  132- 
3ft;  151-450;  160-37;  161- 
623.  074;  lOfe-25 ;  100-4S2 ; 
176-8<)<<. 

Misc.  34-100;  eo-.571;  62-528; 
71-154,  509. 

N.  Y.  Supp.  68-188,  1101;  «9- 
460;  1<»3-439:  114-511;  117- 
385;  122-1074;  135-921:144- 
1073;  154-2^.  1033;  161-7S1: 
162-117. 

Civ.   Proc.  8-220. 

Abb.  N.  C.  15-240. 

How.   N.  8.  2-512;  61-98. 

Week.    Dlif.    10-451. 

Lhw  Bull.  4-87. 
3253. 

N.  Y.  84-355:  37-380;  98-597; 
120-592:  133-230:  138-235; 
152-610;  178-407:  180-414: 
1 97- 110;  203-252  ;  208-69 ; 
2 1  *1- 1 03 

Hun.  4-<}16;  30-34:  35-154;  39- 
569:  54-348:  67-175:  69-3:il: 
Ol-lOl;  05-541:  66-126;  89- 
328;  92-65. 

App.  Div.  7-.^2;  15-212.  519:  17- 
266:  .34-44;  40-33;  61-172.  596: 
54-324.  445;  57-417:  68-347: 
62-476;  64-5,54;  79-291;  76- 
311;  77-48;  85-40:  94-125:  95- 
481;  9tl-402;  llM-45:  10ft- 
237;  lll-a36;  113-51.  324.  411: 
114-17.3,  625;  118-462:  124- 
505;  125-88.  225;  126-923: 
132-34;  133-299:  137-456: 
139-119;  141-702;  142-92S: 
144-508.  083.  900;  147-2RT. 
800;  14»-ia'>.  451:  151-4.->0; 
155-310;  15H-899:  159-116: 
101-023;  162-160;  163-.110; 
1 65-25 ;  1 00-482 ;  1 68-242 :  • 
171-974;  179-426. 

MlKC.  10-103;  12-345:  14-425; 
19-238:  22-270:  26-423:  30- 
530;  33-35.'?.  451.  .571:  34-»: 
39-442:  50-1S5:  60-.571:  02- 
,^2o;  64-290;  71-133,  509;  8»- 
573;  lOl-lO. 

N.  Y.  Supp.  31-149;  33-685:  36- 
434.  729;  44-2G0.  481;  45-658: 
49-103:  57-102:  63-853;  «»- 
613;  67-931;  6S-252,  437.  446. 
1101:  69-460:  72-337;  75-243; 
78-477:  8O-20CJ:  82-644:  »1- 
269;  94-421;  98-889;  99.«»2: 
100-229;  109-B52;  113-897: 
110-640,  642;  118-268.  .^7: 
121-107,  874:  128-724;  132- 
92;      138-218.      1047.     1101; 
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135-921;   146-1038;    147-195; 

1 53-3 :       161-7M :       l«a-ll7 ; 

1CI4-4H3;  1((5-1044. 
St.  Uep'r.  363-78.  695;  33-814:  3T- 

C03;  30-097;  43-134;  4S-363. 
Civ.  Proc.  4-300;  R-214,  252;  13- 

292:  14-340;  15-36;  19-78.  203. 

422:  21-204. 
Abb.   N.   C.   13-203;  14-496;   IT- 

00;   20-404;   21-359;   28-120. 
How.  N.  S.  1-2. 
Daly,   13-315. 
N.  Y.  Ann.  Cas.  4-164;  8-384. 

Svbd.  1. 

N.  Y.  58-621;  72-602. 
Hun,  31-366;  6»-352. 
App.  Dlv.  42-166. 
Misc.  26-678. 
N.   Y.  Supp.  41-211. 
St.    RepT.    32-380;   86-542.    1008. 
Civ.  Proc.  15-175. 
How.   N.  S.  3-828. 
Snbd.  2. 

N.     Y.    45-499;    40-510:    51-365; 

61-564;   6S-72;   72-174;   88-89; 

00-30,  672;  92-401;  95-U6G;  99- 

273;     106-617;     108-241:     128- 

181.    251 ;    140-403  ;    164-407  ; 

203-255:  219-305. 
Hun.  10-293;  30-4GG:  31-403;  36- 

158;    36-372;    42-280.    504;    52- 

98;  58-34;  63-278.  298;  70-376; 

86-478. 
App.    Dlv.    3-19;    4-445;    32-474: 

33-570;  39-122;  40-61)8;  4»-166; 

45-172:     53-445;     54-824,     575; 

66-128;   85-40;   95-476;    139- 

119^  177-565. 
Misc.     10-103:     12-347;     10-411; 

22-281. 
N.  Y.  Supp.  15-763:  53-812.  1083: 

59-103;  65-1123;   60-1009;  70- 

1072;     8O-390;    88-887;    93- 

1090:    123-832;    129-086,    780. 
St.    Rep'r.    11-122:    32-113;    88- 

349;  aS-408:  39-10:  44-215:  45- 

641;   48-805;   144-1049;    145- 

324. 
Civ.   Proc.  6-23. 
Abb.  N.  C.  23-277. 
3254. 

N.   Y.  208-253:  208-69. 

Hun,  66-127. 

App.   Dlv.  33-512  :  52-454  ;   137- 

457;   144-683;   151-450;    166- 

483;   168-24.''.. 
Misc.  10-652:  14-420;  64-200. 
N.     Y.    Supp.    65-131:     118-347; 

128-724;    1 29-680 ;    133-213; 

135-921;    153-3. 
N.  Y.  Ana.  Cas.  7-80. 
3255. 

Hun.   8r-272;   54-14:   66-290. 
N.  Y.  Supp.  149-523, 


3256. 

N.   Y.   125-106. 

Hun.  75-510,  511:  86-B8.  571. 

App.  Dlv.  H-310:  55-150;  57-100; 

«8-86;     86-566;     94-147;     97- 

030;    114-106;     128-471;    131- 

284;    160-818:    161-074;   168- 

152. 

Misc.  1-422:  2«-.^S0:  34-848;  35- 
115;  58-362;  73-585. 

N.  Y.  Supp.  3H-(U;3:  3:*-nS2.  907; 
66-208:  68-144.  460:  79-662; 
83-1020;  115-744;  122-1074; 
133-557;    144-957;    146-S9e. 

Civ.  Proc.  15-333:  19-20.  166.  326. 

Abb.   N.  C.  29-145. 

N.   Y.   Ann.   Cas.  9-415. 
3257. 

Unn,  73-308. 

Misc.  9-509. 

N.  Y.  Supp.  38-158,  188;  109- 
494. 

Civ.   Proc.  16-888. 

N.  Y.  Ann.  Cas.  2-102. 
3268. 

Hun.    86-119. 

App.    Dlv.    186-755. 

N.   Y.   Supp.  33-188;   148-390. 

N.  Y.  Ann.  Cas.  2-98. 
Svbd.  1. 

Hun.  25-184;  30-396;  38-125;  73- 
308;  86-52.  120. 

App.   Dlv.  42-250. 

Misc.  9-500. 

N.  Y.  Supp.  2-258;  59-10. 

Olv.    Proc.    15-.')38. 

Abb.   N.   C.   17-94. 
Snbd.   8. 

Mlgc.    66-575. 
3259. 

N.  Y.  Ann.  Cas.  2-102. 
8260. 

N.    Y.  75-875. 

Misc.  64-501. 

N.  Y.  Super.  45-618. 

N.  Y.  Ann.  Caa.  2-102. 
8261. 

Hun.   86-56. 

App.  Dlv.  180-202. 

Misc.  88-853. 
3262. 

Hun.  22-24:  37-872. 

App.  Dlv.  3-li9;  99-243;  119- 
.335;    134-.553. 

Misc.  43-373;  63-5:i0. 

N.  Y.  Supp.  117-385;  119-670; 
132-503. 

Civ.  Proc.  8-220. 

How.  07-4:37. 

Abb.  N.  C.  29-461. 
3263. 

N.    Y.    67-40. 

App.   Dlv.    13-606. 

Misc.   19-264. 
3264. 

N.   Y.   136-211. 

Hun,   63-117. 
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App.  Diy.  13-606  ;  27-369  ;  103- 

410. 
MiBC.    1»-351;    421-37^:    64-548, 

675. 
N.  Y.  Supp.  50-357:  87-621;  02- 
1088;    1U4-840.  052. 
•  Abb.   N.   C.  20-461. 
320S. 

Hun.  16-453. 

App.    Diy.   01-411;    130-386. 

UisQ.   10-3r>l  ;  ft4-r»77,  50*^. 

N.    Y.     Supp.     8«-015 ;     87-522 ; 

104-952,   956;   124-17. 
St.   Rep'r.  4-144. 
Civ.   Proc.  14-399. 
Abb.  N.   C.  17-92. 
8206. 

Misc.  43-373  ;  54-576. 

50-132 ;    87-522 ; 


«.     Y.     Supp 

104-052. 
•^Olv.  Proc.  10-420. 
8267. 

Misc.  27-47;  72-184. 
N.   Y.   Supp.   110-194;   120-445. 
.    App.    DIv.    134-446. 
S20N. 

N.  Y.   177-266;  102-286. 

Hun,  46-581. 

App.    D\v.    42-428;    40-297:    40- 

33:    57-213.    408:    64-483:    07- 
•       337;  70-2;  74-456;  75-447;  78- 

438;   88-200:   00-35;   08-2S4 

116-930;       117-180;       136-9 

141-83G:      140-624;     154-387 

157-502;     160-18,    513;    162- 

611;    173-rj3o:    176-185. 
Misc.  22-554;  28-488:  30-416;  30- 

638;   42-150;   46-406,   420;   40- 

330:     52-G:{2:     54-51:     63-524; 

66-180;  74-518;  100-177. 
N.   Y.  Supp.  33-417 ;.50-629:  60- 

767;    Cl-308:    62-417:    63-407. 

68-2^5:     73-234:     73-493:     74- 

1051:  77-515:  78-810;  70-1083: 

86-82;     OO-eaS.     739;     02-574; 

101-1105;     102-029;     1O4-G08: 

117-384',     120-121;     121-216; 

125-935  ;     131-398  ;     134-59  ; 

130-357;    J45-127.   660 ;    147- 

575:    150-1025:   162-406. 
St.  Rop'r.   27-52. 
Civ.    Vroc.    14-114,    387:    13-238. 
'      245;  16-369;  18-325;  10-76;  24- 

247. 
N.    Y.    Super.   46-258;   63-530. 
.  How.  60-137:  63-377. 
Duly.    10-392. 
Week.    Dig.   18-695. 
N.  Y.  Ann.  Cas.  5-281;  0-379,  389. 
Snbd.  1. 

X.  Y.  112-311. 

Ilun.   40-64:   50-271. 

App.  DIv.  25*338 ;  44-140 ;  104- 

22;   127-366. 
Mi. so.     10-278;     27-318:     28-489; 

20-589;    60-69;    80-153. 
N.    Y.    Supp.    4-74;    58-140;    61- 
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1015  ;  08-»356 ;  124-916 ;  mSU 

649. 
St.  Rep'r.  42-11. 
Civ.    Proc.   6-157.  375:  8-139;  0- 

456;   14-282:   16-116. 
Abb.  N.  C.  10-394. 
N.   Y.   Super.  50-429:  51-120. 
How.  N.  S.  1-39;  2-«M. 
Dem.  4-499. 
Snbd.  2. 

N.   Y.   112-311. 
App.    DIv.   08-284. 
Misc.  20-588. 
N.   Y.   Supp.   61-247. 
Abb.  N.  C.  20-291. 
Snbd.  4.  « 

App.   Div.  44-140;  TO-2:  78-156: 

TO.487. 
Misc.     22-305;     20-237;    48-150: 

1O1-590. 
N.  Y.  Supp.  40-1105:  00-3S2:  78- 

069;  116-10:  168-461. 
How.   N.  S.   1-146. 
Snbd.  5. 

Hun,  20-658. 

App.   Div.  08-288. 

Misc.     12-450;    83-380;    27-188: 

80-688. 
N.   Y.   Supp.  34-256;  51-210:  57- 

220. 
St.  Rep'r.  80-184;  44-384. 
Civ.  Proc.  7-321;  18-197. 
Abb.   N.   C.   13-182. 
X.  Y.  Super.  40-96. 
Week.  Dig.  17-208. 
3260. 

N.  Y.  177-266. 
Hun,  40-581. 

App.    Div.   42*428;   141-885. 
Misc.    74-528;    87-194. 
N.  Y.   Supp.   121-215. 
Civ.   Proc.  15-243. 
N.  Y.  Ann.  Cas.  5-281. 
Snbd.  1. 

App.  DIv.  25-197.  388. 
Misc.   20-589. 
St.   Rep'r.   17-880. 
CIv.  Proc.  6-157;  0-456. 
N.  Y.  Super.  60-429. 
Dcm.  4-499. 
Snbd.  2. 

App.   Div.   112-64a 
3270. 
•  N.  Y.  177-266. 
N.    Y.    Supp.   30-546. 
Civ.  Proc.  15-237. 
N.  Y.  Anu.  Cas.  5-281. 
3271. 

N.     Y.     02-353:     177-266:    19«- 

286. 
Hun,  27-270:  20-193;  43-354;  46- 

580;  73-428:  77-546. 
App.    Div.    42-428:    44-141:  5T- 

165.    212:    07-S37:    74-456:   T7- 

520;     78-4.38:     88-139:    11«- 

030:    117-120.    564:    119-841: 

124-586;     186-9,     447;    141- 


9k 


NDTES. 


^ 


837;    144-412;    146-623;"  leO- 

la  512;  173-o3(>: 

Misc.    ff-572;    O-205;    8-99:     14- 

79:  22-554;  23-831;  27-318;  28- 

489  ;  30-417  ;    43S-150  ;  4t>-330  ; 

62-632;   60-69. 

N.   Y.  Siipp.  47-714;  49-111;  58- 

140;   59-629;    60-767.   701:   61- 

1015:  «I8-165.  266,   316;   7»-493, 

T7-515:    78-918;    79-1083;    84- 

331;     *i5-1011;  .  00-302;     lOl- 

1105;     102-276.    929;     104-89f3: 

120-882;     124-916;     126^935; 

129-240;      131-398;      134-:i9; 

145-127;  159-1025. 

Civ.    Proc.    14-172;    15-114,    237; 

19-88 
How.  N.  S.  1-146;  2-26. 
How.  60-301. 
Abb.  N.  C.  31-484. 
N.    Y.    Super.   50-393:   59-130. 
N.  Y.  Ann.  Cas.  5-281;  9-377. 
8272. 

N.  Y.  112-810;  177-268. 
Hun.   29-657;   73-426;   78-437. 
App.  Div.  46-297;  88-299;  10»- 
148;  128-908;  140-624;  149- 
746;   175-508. 
Misc.  9-691;  14-79;  22-554;  40- 

339;    S9-1.T4:   06-65S. 
N.  Y.  Supp.  2O-220:  44-255:  50. 
130;    61-308;    62-417;     184- 
204;   160-74:    161-'1078,   1104. 
8t.  RppT.  70-380. 
ClT.   Proc.   14-15;  15-114.  241. 
N.  Y.  Super.  57-154. 
N.  Y.  Ann,  Cas.  5-281. 
8278. 

N.  Y.  177-266.  ^ 
App.  Dlv.  140-746. 
N.    Y.    Supp.   184-204. 
Misc.  0-C91:  17-93. 
Civ.  Proc.  10-76;  23-239. 
N.  Y.  Ann.  Cas.  5-281. 
8274. 

N.  Y.  177-266. 
Misc.   40-406. 
N.  Y.  Supp.  86-82.  ^^ 
N.  Y.  Ann,  Cas.  5-281. 
8275. 

N.  Y.  177-266. 
App.   Dlv..  lHO-211,  909. 
N.  Y.  Ann.  Cas.  5-281. 
8276. 

N.    Y.    112-310;    177-266;    102- 

286. 
Hun.  63-47. 
App.  Dlv.  31-24;  88-298;  lOO- 

149;    124-254,    584. 
Misc.  0-691. 
N.  Y.  Supp.  52-351 :  85-25 ;  05- 

670  :   lON-721  ;    100-140. 
N.  Y.  Super.  57-154. 
N.  Y.  Ann.  Cos.  5-281;  0-390. 


122-667; 


N.  Y.  177-266. 

App.     Div.     109-149; 


124^255,  585;  180-469;  144* 
573. 

Misc.  08-479. 

N.    Y.    Supp.    05-670;    107-508 ; 
100-140;   129-782. 

Civ.  Proc.  14-172. 

N.  Y.  Ann.. Cas.  5-281. 
8278. 
"n.    Y.   177-266;   192-268. 

App.  Dlv.  88-209. 

Misc.  9-691;  26-461. 

Civ.    Proc.    14-15.   144.  • 

N.   Y.   Super.  53-444. 

N.  Y.  Ann.  Cas.  5-281. 
3279. 

N.  Y.  177-266;  192-268. 

App.   Dlv.  48-88;  88-299. 

N.    Y.    Supp.    29-220;   47-464. 

How.  59-432. 

N.  Y.  Ann.  Cas.  5-281. 
3280. 

N.  Y.  207-28. 

App.   Div.   152-628. 

iVIlsc.   65-230. 
3281. 

N.    Y.    200-67. 

N.  Y.  Supp.  137-975. 
3282. 

N.  Y.  Supp.  137-975. 
3287. 

N    Y    72-437 

Hun,' 26-356;'  81-609;  46-482. 

App.  Div.  66-7. 

N.  Y.   Supp.  48-813;  72-866. 

St.   Rep'r.   12-164. 
.  N.   Y.   Super.  54-451. 

N.  Y.  Ann.  Cas.  5-181. 
3288, 

App.    Div.   126-554. 

N.  Y.   Supp.   110-894. 

App.    Dlv.    134-554. 
8206. 

N.   Y.   87-184;   13»-470. 

App.    Dlv.    33-367;    47-272;    94- 

4Tr>;     9S-286;     103-419:     132- 

362.    500;    145-674;    160-818 ; 

166-751. 
Misc.  O-lOl;  23-561;  24-868;  86- 

341;   68-76;    70-638. 
N.  Y.  Siipp.  52-792:  58-694;  56- 

132;     73-552:     84-240;     88-58; 

OO-710;     116-723.    827;     127- 

905;    152-382.    998. 
Abb.  N.   C.  28-134:  20-145. 
N.  Y.  Ann.  CaB.  4-48,  n. 
3207. 
N.  Y.  102-298. 

Hun,  60-319.  _     ^^^ 

ApT).   Div.  07-119;  165-26;  172- 

IWl. 
MlBC.  14-229;  22-637:  25-96:  40- 

392  :  52-11  ;  87-225  ;  100-191 ; 

102-.'>73. 
N.   Y.   Snpp.  31-141:  54-693:  «»- 

366.  793;.  S2-S79;  88-608;  102- 
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^ 


2»6;   149-516:  1Q6.375. 

Civ.   Proe.  23-287. 

How.  61-103. 
3988. 
Suba.   2. 

Ml8C.  67-211. 

N.  Y.  Supp.  107-727. 
82d0 

N.    Y.    Supp.   117-440. 

3:soi. 

N.   Y.  207-29:  217-408. 

A  pp.   Lny.   162-628. 

Ilim.  73-379. 

Misc.  82-535;  60-279 ;  67-670; 
74-474. 

N.   Y.    Sqpp.    1S2-870;    137-496. 

N.   Y.   Super.  47-524. 

We^k.  Dig.  16-101. 
3304. 

N.  Y    217-493 

App.  Yviv.   12-l'41,   144;  162-623. 

N.   Y.   Supp.  137-40C 
3306a. 

N.    Y.    Supp.    189-320. 
3307. 

Hun.   60-124. 

App.  Dlv.   134-34  ;   169-609. 

Misc.  26-96;  40-308;  43-435;  46- 
396  ;  96-84  ;  100-2&1,  255. 

N.  Y.  Supp.  68-722;  81-82;  89- 
178.  593;  90-398;  149-GlC; 
160-187. 

How.   60-76;   64-103;  67-116. 

Kcdf.  4-320. 
Subd.  1. 

App.  Dlv.  41-887. 
Snbd.  2. 

N.   Y.  68-585;  74-58. 

Hun.  9-20(5;  27-230;  81-611;  34- 
469;  36-47. 

App.  DlT.  48-618;  QO-87a 

Misc.  19-52;  100-254. 

N.  Y.  Supp.  68-722:  62-816. 

Abb.  N.  CT  19-385. 

How.  66-34. 

N.  Y.  Ann.  Cas.  1-405. 

Week.  Dig.  20-122. 
Snbd.  4. 

App.  Dlv.  67-98. 

N.   Y.  Supp.  68-28. 
Snbd.  6. 

App.  Div.  97-119. 

N.   Y.   Supp.  49-1062. 
Snbd.  7. 

N.  Y.  66-270;  68-106;  87-265; 
88-429;  90-521;  96-461;  102- 
299;  123-519. 

Anp.    DIr    43-88. 

MW.  22-688;  52-12:   lQO-192. 

N.  Y.  Supp.  49-1062;  69-366; 
102-296 

Civ.     Proc."    4-268:    6-290;    10-8: 
13-204;  30-184. 
Snbd.  9. 

Hun.  26-861;  82-632;  46-488. 


Subd.  11. 

N.   Y.   102-298. 

App.    Dlv.  48-88:  97-110. 

N.   Y.   Supp.   49-1062;  6»-S6a 

Civ.  Proc.  80-1B4. 
Snbd.  21. 

App.   Dlv.  46-52. 

N.    Y.    Supp.    64-604;  60-1122. 

Civ.   Proc.  1-407. 

How.   61-103. 
Snbd.  22. 

Misc.    100-372. 
Subd.  23. 

Misc.   101-.<W(5. 

N.  Y.  Supp.  107-685. 
3308. 

Misc.  26-96;  40-897. 
8800. 

Misc.  33-364. 
8311. 

App.    Dlv.    124-251. 
Misc.    20-2S3:    62-638:   79-416 
N.   Y.   Supp.   116-7;   129-500. 
Daly,  9-^. 
8312. 

App.   DiT.   146-12. 
8313. 

Hun,  61-34. 

App.   Dlv.  67-100;   127-409. 
N.   Y.   Supp.  68-28;    111-658. 
8314. 

Hun.   61-34. 
8316. 

HuQ,  61-34. 
8317. 

Misc.   32-330;  62-305. 
N.    Y.    Supp.    66-679;    1O7-620; 
114-763. 
8318. 

Hun,   86-572. 

App.   Dlv.  134-145;   139-696. 

Misc.    19-281.    379:    «3-u31;  08- 

570;  100-407. 
N.     Y.     Supp.     33-907;    117-374. 
119-194;    121-1121;    124-364; 
143-624. 
8319. 

N.  Y.  86-506. 
3820. 

N.  Y.  101-478;  188-301 ;  190-1 07. 
Hqd.  46-808. 

App.  Div.  81-89,  46;  69-45;  78- 
459;  103-522;  194-140;  IH- 
900;  114-567;  i;{4-7«S:  laa- 
802;  138-486;  167-548;  1«7- 
861. 
Misc.  60-50:  67-28 ;  82-663;  «^ 

659;  92-657:  97-215. 
N.    Y.    Snnn.    62-.<?77:  6IMt3:  «•- 
863  ;  98-327  ;  98-15  ;  109-217 ; 
1 12-763 :      1 1 7-537 ;      128-71 ; 
142-K62;    144-217,    338.    270; 
148-951;    168-.S50.    1100:   J6»- 
856. 
.'t321. 
App.  Dlv.  ISO- 158. 
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N.  Y.  Ann.  Cn».  7-182. 
3323. 

su^a.  1. 

Civ.    rroc.  8-«27. 
3324. 

Misc.   16-4S2. 
Civ.    Proc.  8-326. 
3826. 

Misc.  l»a-657. 
332S. 

Hun,   »0-136. 

A  pp.   l>iv.  32-275;  44*17. 

Misc.   1B.433. 

N.   Y.  Supp.  36-024;  62-960;  69- 

1018. 
Civ.  Proc.  0-187. 
Abb.  N.  C.   10-458. 
N.  Y.  Ann.  Caa.  7-188. 
3329 

App.    Dlv.  32-275;  44-17. 
...    Y.  Ann.  Gas.  7-184. 
3330 

App.   Div.   37-30;   145-18. 
8331. 

N.  Y.  00-621. 
Hun,   17-520. 
App.  Dir.  114-668. 
Week.  Dig.  18-58. 
8832. 

App.  Dlv.  162-623. 
MiKO.  »:!-334. 
N.  Y.  Supp.  137^96. 
3333. 

N.   Y.  CS-336;  166-404;  172-146 

177-310  ;   181-391 ;  822-9. 
Hun.     01-366;     «4-92;     70-107 

76-74;   88^^24:   86-59a 
App.    rt\v.     2-412;    23-178.     287 

3S-i:    42-611;    65-249;    67- 

31'«  .    iOS>-197  ;  114-704  ;  117- 

304;      11O-508;     126-74,     78; 

120-455;     137-332;     138-2^6; 

lO  v-ooO;  171-8. 
Mific.   18-241;  26-280;   86-745; 

_   -:. :  :    4tS-607  ;    40-607  :    66- 

249;  Cl-374;  68-524;  76-510; 

0»-::'4;  08-301. 
N.    Y.    LMipp.    47-883,    1028;    56- 

TSr,:    81^52:    80-^47;    105-8; 

116-405;    122-1063;    124-839; 

14,  Tjl;  lrtO-940:  163-CT. 
St.    Rep'r.   14-168. 
Civ.   r;'oc.  19-420. 
N.  Y.  Ann.  Gas.  2-53. 
8384. 

N.    y.    06-82:    08-336;    166-404; 

lBN-129:      177-310;      181-391; 

107-48;   222-9. 
Hun,     61-.')r.C;     64-02;     60-276; 

7O-107:    76-74:    83-424. 
A-^n     D!v.     2-412:    20-272:     22- 

127,  178.  287;  83-7:  37-30:  30- 

92;      42-611;      66-249;      60-87; 


67-317;  04-145:  100-197;  114- 
704;  I17-a04;  126-74,  78;  131- 
95;  188-299;  130-301;  137- 
3.S2;  138-280;  160-^80. 

Misc.  18-241;  22-4yO:  25-280; 
20-589;  36-745;  47-34,  324; 
48-607;  40-07;  65-249;  61- 
374:  67-518;  68-524:  TO-510; 
08-304. 

N.  Y.  Supp.  46-1070;  48-883, 
1023;  52-618;  65-735;  60-179; 
89-;M7:  05-1000:  105-8:  H6- 
496;  122-1063;  123-258;  124- 
839;  145-754:  166-940;  103- 
67;   107-778. 

Civ.   Proc.    10-7,  430. 

Abb.  N.  C.  29^196. 
33;{6. 

N.   Y.    136-296. 

N.    Y.   Supp.   120-1044;    160-940. 
3336. 

N.    Y.    136-296. 

N.  Y.  Supp.  12O.1014:  160-940. 
3337. 

Misc.  64-27. 

N.  Y.  Supp.  1^0-1044:  166-940. 
8338. 

Hun,  81-364. 
N.  Y.   Supp.   160r94Q. 
N.  Y.  Ann.  Cns.  1-19. 
Law  Dull.  6-6. 
3339. 
N.  Y.  160-113,  218. 
Han,  61-463. 
App.    Div.    11-49;    36-74;    127- 

150;    134-470:    141-838;    171- 

733. 
Misc."  8-487;  16-624:  17-104;  41- 

616;  57-048;  60-373. 
N.    Y.     Supp.    34-801;     108-697; 

111-354;     110-347;     125-1087; 

16O-9i0. 
Civ.  Proc.  15-250. 
Abb.  N.  C.  31-434. 
3341. 

N.   Y.  02-584. 
3342. 

N.  Y.   125-200. 
Misc.  0-38;  40-417. 
N,  Y.  Supp.  60-767  ;  99-826. 
Abb.  N.  C.  31-320. 
3343. 

N.     Y.    107-58. 

Anp.    Dlv.    08-2r»7;    184-.'?4. 

Misc.    40-506;    43-249.    329;    44- 

452;   46-2Q9;   46-152;   60-489; 

71-200. 

N.  Y.  Supp.  53-58;  81-82;  88- 
1.^%:  00^155:  03-1101;  lOO- 
1024;  106-8.  846;  126-130; 
143-667.  A 

N.    Y.    83-174;   00-402;    148-695. 
Hnn.     25-588;     30-629;     41-533; 

61-197. 
App.    Dlv.    10.27;    33-296;    40- 

407;     58-304;     60-191;     66-21; 
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'      69-61 ;  120-3t>7 ;  144.254 ;  160- 
373"  iT4-387. 
Misc.*   22&-706;'   29*286;     85-315, 
;     382  ;  36-127  ;  47-34.  473. 
N.    Y.    Supp.    60-49;    128-1060; 

161-241. 
St.   Bep'T.  51-861. 
Cli%    Proc.    7-330;    19-170;    15- 

434. 
Abb.  N.  C.  29-181. 
How.  66-102:  67-371. 
.How.  N.  S.  2-151. 
Dem.  2^397. 
N.  Y.  Cp.  Rep.  8-211. 
N.  Y.  Ann.  Cas.  2-33. 
8nbd.  8. 

N.   Y.  214-144. 
Hun,  57-66. 

App.  Dlv.  146-249;  179-380. 
Snbd.   4. 

N.  Y.  218-812. 
Bobd.  5. 
N.  Y.  114-581. 


Anp.  Dlv.  144-558. 
^nsc.  6-51. 
Babd.  6. 

N.  Y.  149-874. 
Babd.  9. 
N.    Y.    112-560;    116-687;    169- 

635;    194-322;   291-218;   298- 

475. 
App.  Dlv,  1-40*;  16-441;  41-684; 

55-368;     67-472:     63-61;     65- 

20:   85-195:     86-516;     191- 

50^;     194-25;     113-835;     114- 

97;   117-152;   167-187. 
Misc.   23-723;   80-689;   85-413; 

54-117:  96-262. 
•  N.  Y.  Supp.  71-848 ;  72-505 ;  92- 

29;  98-285;  99-669;   192-359; 

128-247;    189-839;    145-897; 

152-030. 
St.    Rep'r.    29-319;    84-775;    85- 

642;  48-151;  67-501. 
Abb.  N.  G.  24-304;  39-86^ 
N.  Y.  Super.  52-801. 
Bnbd.  19. 
Hun,  25-396;  36-3;  42-882;  47- 

238;  51-03;  61-573;  62-302. 
App.   Dlv.  5-583;  39-466:  69-77: 

62-185;        86-195;        98-409; 

194-564;    114-97;    115-607. 
Misc.     30-689;     33-758;     34-526, 

785;  74-226:  99-500. 
N.  Y.  Supp.  «7-9ofi;  69-682.  908; 

79-936;    159-1000;     155-497; 

156-166;  164-370. 
at.  Rep'r.  42-195. 
Bv.    Proc.    9-251;    11-351:    14- 

249. 
Babd.  11. 
N.  Y.  59-647. 
Hun,  67-204. 
App.  Dlv.  95-95 

^8 
MlBC."  7-126. 


191-290;  188- 


N.     Y.     Supp. '  88-507;    91-740; 

128-762.. 
St.  Rep'r.  51-520.  774. 
Bnbd.  12. 

N.   Y.  99-521;  129-210. 
App.    Dlv.    89-378;    149-548. 
Misc.  24-512;  27-508.  518. 
N.   Y.  Supp.  53-834,  980:  5S-.^1*l 

336;    87-131;    113-809;    183- 

1000. 
Civ.  Proc.  29-188, 
N.  Y.  Ann.  Cafl,  6-179. 
Bnbd.  18. 
Han,  28-370. 
Misc.  89-467;  93-315. 
N.   Y.    Supp.    152-584;   156-S83- 
St.   Rep'r.  1-526. 
Bnbd.  18. 

N.    Y.    191-440:   141-485. 

Hun.  29-365;  56-607;  62-309:  73- 

136.   ' 
App.     Div.    29-167;    44-146:    W- 

359;  149-494:  174-261:  176- 

819,   825. 
Misc.  92-381. 
N.  Y.  Supp.  4-433:  169-297:  I<»- 

4T9. 
St.   Rep'r.   17-884;  46-185.  375. 
Civ.   Proc.  11-63;  15-254. 
Abb.  N.  C.  28-429. 
How.  N.  S.  2-45. 
Babd.  29. 

N.    Y.    86-858:   88-626:    112-369; 

154-607;    169-114;    186-490. 
Hun.  41-9;  42-164.  608:  44-200: 

79-107.  _ 

App.     Dlv.    199-219.    637:    !»*- 

764;  171-8. 
MlBC.    12-120:   22-490. 
N.  Y.  Supp.  95-684. 
St.    Rep'r.    18-799;    84-493:   53- 

541. 
Civ.  Proc.  11-870. 
Daly,  19-71. 
8844. 

Misc.  16-618. 
3346. 

N.  Y.  191-207. 

App.     Div.     111-584;     112-126: 

149-620. 
Misc.     16-563:    17-571:     23-679; 

98-480. 
N.  .Y,  Supp.  98-496 ;  135-262. 
3347. 
Hun.   49-157;   54-618:   86-55._ 
App.    Dlv.    16-618;    68-875;  7»- 

573;    131-173. 
Misc.  35-131;  45-342.  575;  54- 

517;  56-649;  72-378;  79-362; 

84-98;  88-551.  ^ 

N.  Y.  Supp.  74-189;  87-345:  IKK 

332,    448;    197-806;    110-264. 

967. 
St.  Rep'r.  19-45. 
ClT,.Proc.  14-392:  15-484. 
B«b«.  1. 
Dem.  8-858. 
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Siibd.  8. 

,  Hun.  4S-322.     ^^  ^„    . 
Mlsc:  2T-540;  51-576. 
N.  Y.  Supp.  101-39.  . 
Civ.   Proc.  0-452. 
Dem.  2-644;  8-358. 
Snbd.  4. 

N.  Y.  192-415. 

Hun.  25-185;  31-515;  84-179;  45- 

322;  Kl-388;  H(l-55. 
App.      Div.      61-450;      llT-352; 

13B-741 
MiHC.  G-515;  7-321.  5G1;  »-72;  1©- 
296;    2G-290.   400;   34-405;   51- 
575;    58-19T;    69-66;    02-491; 
0»-335;  T8-145;   79-302;  8«- 
551 
N-  Y.'  Supp.  30-884:  «»-5J6:  70- 
679:  0I-3O;  101-39;   102-427; 
114-898;      115-64;      124-504; 
125-624;    127-227;    130-303; 
137-929;    139-894;    1«5-S1. 
St.  RepT.  17-^3;  47-481.  446. 
C!v.  Proc.  6-452. 
Abb.   N.  C.  20-297. 
N.   Y.   Super.  49-95. 
Dem.,  2-492.  644. 
Week.  Dig.   17-208.^^ 
N.  Y.  Aon.  Cae.  0-818. 
Svbd.  5. 

App.  DIV.   117-852. 
N.  Y.  Supp.  102-427. 
8«ML  6. 

N.  Y.  185-634. 

Hun,   54-613;  69-447;  81-388. 
App.    Dlv.    25-462;    51-543;    68- 
376;   128-764;  184-576;  167- 
544;   177-54. 
Misc.  12-44,  113;  18-241;  16-321; 
19-598;    24-287;  .»*:242;    30- 
171;     84-406;     58-155;     69- 
'      836;   79-362. 

•  N.  Y.  Supp.  12-512:  30-884:  58- 

1078;  64-333;  65-250;  69-646; 

126-624  ;    130-303  ;    183-447  ; 

140-956;   153-453;   155-355. 

St.    Bep'r.    17-853;    47-431;    52- 

638. 
Civ.,  Proc.  5-451;  80-242. 
Abb.    N.    C.    19-423;   22-62;   28- 
132;  30-407. 
.  How.  N.  S.  1-66. 
'  Dem.  2-488,  629;  3-239. 

N.    Y.  Ann.   Cas.  4-200;  9-318. 
8ii1>d.  7. 

.  N.    Y.    110-140.   371;    192-415. 
Hun.  46-672. 

App.  DIv.  61-450;  132-r>95. 
MlBC.  84-405;  54-519;  69-617. 
N.   Y.  Supp.  68-845:  69-646:  70- 
679;   114-898;    125-546;    126- 
88. 
St.  RepT.  70-178. 
.  N.    Y.   Ann.  Cas.   9-262.  . 
8iil»d«'8. 

N.  Y.  98-442- 


Mlec.    16-296;    61-502;    59-509; 

60-415;  89-438. 
App.    Dlv.    163-618. 
N.    Y.    Supp.    101-72 ;    113-581; 

148-996. 
St.  Rep'r.  23-76. 
Sabd.  8.    . 
Hun,  29-47. 
Mific.  60-415. 
N.  Y.  Supp.  113-581. 
Snbd.  10. 

App.  Dlv.  62-199. 
N.  Y.   Supp,  0-<515;  165-534. 
Civ.   Proc.   14-398. 
Abb.   N.  e.  21-863. 
Snbd.  11. 
N.    Y.   91-235,    502.   662;  92-310; 

103-162. 
Hun,  25-16;  26-181.  825;  31-320; 
88-213;    34-810;    37-536;    40- 
235;  42-139;   44-588:  51*96. 
St.    RepT.    20-683;    28-511;    42- 

474. 
Civ.   Proc.  6-391;  12-180. 
N.  Y.   Super.  58-522. 
Snbd.  18. 
Hun,  25-185;  81-515;  45-322;  47-. 

457 
MlBC.' 26-461 :  84-165;  68-428. 
N.  Y.  Supp.  5.5-430:  68-853;  116- 

160;  166-81. 
N.  Y.   Super.  49-95. 
Week.   Dig.   17-208. 
Sabd.  14. 

App.  Dlv.  81-2te.       ^^^  ,^ 
N.  Y.  Supp.  81-105;  115-160. 
3348.  . 

MlRC.    46-280;    63-37;    70^10; 
100-593. 
3352. 
N.   Y.   184-131;  136-412. 
Misc.  5-486. 
N,  Y.  Super.  58-178. 
3365; 

N.  Y.  Supp.  185-262. 
3366. 

Hun,  88-548. 

App.     Dlv.     101-130;     103-419v 

^24-703;   160-242. 
N.   Y.   137-05:   165-264. 
Misc.  5-486;  84-848. 
3367. 

Hun.  86-346,   450. 
App.    Dlv.    20-636:    42-348.    584: 
67-362;    72-412;    81-273;    88- 
138;  84-26;  85-267;  86-66.  216: 
90-266 ;      96-127  ;      102-185 ; 
10.3-106,    534:    110-454:    127- 
878.   885;   144-734;    148-890; 
151-409.  47)0:  167-473. 
Misc.   41-509;  44-276;  99-397. 
N.  Y.  Supp.  33-944  ;  47-230 ;  89- 
908 ;        13O-1005 ;        162-495  ; 
167-^06. 
Civ.  Proc.  19-420. 
8858. 

N.  y,  211-90;  217-66. 
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App.  Div.  00-126 ;  »8-280 ;  108- 

106;    122-288;   151-754;    167- 

473 
Misc.*  22-240;    28-106;    20-589; 

O»-550. 
N.  Y.  Supp.  69-775;  67-982;  8»- 

79;  00-576;  1OO-704;  118-618. 
8369. 

N.  Y.  143-417;  148-110. 

Hud,   86-410. 

App.    DIv.   67-367:  98-280;  102- 

185;  103-106;  142-337;  162- 

636;   157-473;  166-446. 
Misc.   68-435;   60-575. 
N.  y.  Supp.  00-576. 
3360. 

N.  Y.  150-569;  159-336;  176-215. 

Hun.  73-9. 

App.   Dlr.  6-574;  SO-12:  40-662; 

96-124  ;      98-281 :      102-102  ; 

14»»-106;     111-688;     121-121; 

127-442:    157-473;    176-719. 
Misc.  14-194;  68-435:  69-575. 
X.     Y.     Supp,     61-763:     92-478; 

111-641.  755;  119-731;  136- 

7«2. 
Bolbd.  2. 

N.   y.   166-270. 

Hun,  86-451. 

App.  Div.  36-591 ;  118-765;  142- 

242 
Misc.*  69-536. 
Snbd.  8. 

N.    Y.    160-336;    160-215;    189- 

163 ;  216-66. 
Hun,  83-411. 
App.   Div.   36-601;  86-688;   102- 

102;    112-834. 
Misc.  35-601:  94-388. 
N.     Y.     Supp.     66-067;     72-167; 

ia5-:'..31):      126-830:      l58-2«9; 

163-882. 
Subd.  4. 

Misc.  23-240:  88-1. 
App.   IMv.   142-242;   144-735. 
.     N.  Y.  Supp.  67-033;  126-835. 
Sabd.  6. 

App.  Dlv.  176-719. 
Bnbd.  7. 

N.   Y.   133-244. 

App.  Div.  1-141;  32-55;  102-102. 
N.   Y.  Supp.  52-473. 
Bnbd.  8. 

Hun,    86-441. 

N.  Y.  Supp.  33-938. 

3:iOi. 

Hiiu,  8:t-411. 

Anp.    Dlv.    85-288:    00-126;    97- 

(U7:     98-281;     1O3-106;     157- 

473. 
Misc.'  70-569. 
N.  Y.  Supp.  83-307;  89-79;  128- 

138. 
3362. 

N.   Y.  208-30. 

App.  TUv.  08-282;  103-106;  167- 

473. 


3363. 
App.'  DiT.  98-282;  108-106;  157- 

473. 
3364. 

Hun,  69-177;  86-847. 

App.      Dlv.     98-282:     168-106; 

161-400;  157-473. 
N.  Y.  Supp.  142-585. 
3365. 

N.  Y.   133-245;   176-215;  217- 

66. 
Hun.  70-364;   73-9.  12.  13:  86- 

34* 
App.'Div.  98-282;  103-106;  111- 

690;   121-121;  151-409;  15T- 

473 
Misc. '  22-240:     -12-560:     44-275: 

46-516;   62-508;  68-436;  6»- 

676. 
N.     Y.     Supp.     92-31;     124-871: 

158-289. 
8366. 

N.  Y.  128-278. 

App.  Dlv.  6-574;  103-106;  161- 

409;  157-473. 
3367. 

N.  "y.    176-216;    196-447;  814- 

236;  217-66. 
Hun.  66-542;  73-0;  80-559:  86- 

407. 
App.  Div.  6-574;  18-602:  62.385: 

66-633;     1O3-106:     110-455: 

121-121;      123-656;      140.S1: 

157-473. 
Misc.    44-276;    67-162;    68-486: 

69-576;  99-402. 
N.  Y.  Supp.  83-468:  66-470:  «T- 

419;    107-981,    989;    124-871; 

187-491;  188-733;  142-585. 
8368. 
Hun.  86-347.  461. 
App.   Dlv.  6-574;  103-106;  14J- 

387;   148-416;    151-409;   157- 

478* 
MUc.  68-341;  69-675. 
N.    Y.    Bupp.    33-929;    1Q3-294; 

108-157  ;  126-967  ;  132-960. 
3369. 

N.  Y.  176-216. 

App.  Dlv.  85-45;  62-267;  66- 
633  ;  103-106  :  121-121  ;  1»- 
655,  688;  142-242;  148-390; 
161-6SL  410,  459;  167-47S: 
166-765;  176-108.  _ 

Misc.  35-602;  42-563;  44-275; 
46-516;  67-163.  669. 

N.     Y.     Supp.    65-470:     72-157:* 
107-981,   989:  126-8X'5;  186- 
234,  919,  954;  137-491;  188- 
733;  142-949. 
3370. 

Hun,  80-SiT. 

App.  Dlv.  27-574 ;  62-267 ;  103- 
106;  120-854:  126-849;  1«1- 
400:  167-473:  169-282:  179- 
249. 

Misc.  70-286 ;  72-181. 
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N.  Y.  Supp.  30-132:  50-502:  «5- 
470;  111-222;  116-924;  120- 
288. 
8871. 

N.   Y.  207-586. 

Hun.  80-358;  Sl-330. 

App.  Dlv.  G-574;  8-321;  lB-516; 
25-23:  3«-r>r)l:  30-4G;  «5- 
209;  103-10();  125-118:  12»- 
721;  182-77.  81;  151-460; 
152-630;    157-473. 

Misc.  25-88:  3H-58T;  47-410; 
83-33.".:   87-5S8. 

N.   Y.   Supp.  54-682:  55-729;  77- 

1074;    83-313;    92-060;    04- 

551 ;   97-526  ;    110-495  ;    1.^5- 

919;    137-485:    1.^8-733:    142- 

145-1058:    150-679. 


App.     r>iv.     103-106;     161-409; 
f57-'-" 


.473. 


176-213;    181 


83- 


585 
8372. 

N.     Y.    148-107; 

327;  221-381). 
Hud.    65-540.    542;    78-437; 

413;  86-347;  88-177. 
App.   Div.   1-489:  20-278;  85-45; 

%-633 :       82-567 :       103-106. 

534:   121-121:   122-288;   123- 

656;    142-242;    145-50;    151- 

409,   450;    152-«.37;    157-473; 

164-558;  176-199. 
Misc.     10-650:     19-232;     44-277: 

45-516;  70-73;  74-125. 
N.  Y.  Snpp.  30-957:  32-182:  33- 

944;   34-991:    46-1070;   54-412; 

60-1116:    67-419;    81-527;    02- 

31;     105-568;    1O6-704;    126- 
128-29 ; 
187-485 


3377. 


120-450 
188-733 


131- 
150- 


835 
221 
76:  161-401. 
3378. 

N.  Y.  207-586. 

App.  Dlv.  39-46;  1O3-106;  126- 

118:   157-473:   172-646. 
Misc.  25-88;  68-438;  69-578. 
N.  Y.  Supp.  64-682 ;  138-733. 
8874. 

N.  Y.  216-108. 

App.   Dlv.   30-13;  35-181;  lO.'l- 

106;    127-538;    152-246;    157- 

473;  166-446. 
Misc.  38-587. 
N.    Y.    Supp.    55-150;    77-1074; 

112-33;   136-514. 
8875. 

Hun.  69-276;   70-364. 

App.  Dlv.  6-573  ;  7-449  ;  61-380  ; 

ft«5-209;     102-101;     1O3-10G ; 

1.32-78;      147-504;      151-409, 

758;  156-672;  157-473;  166- 

446. 
N.     Y.    Supp,     70-880;    83-312; 

116-495;     132-159;     142-585. 
8878. 

Hun.  70-365. 


App.   Dlv.   36-555;   55-80;   103- 

1U6;   119-354;   144-735;  157- 

473. 
N.    Y.    Supp.    ^^5-729;    66-1005; 

116-495;   125-133;    142-585. 
J1378 
'  App".    Div.   20-636  ;  55-627  ;  103- 

106  ;    119-354  ;    144-735  ;  157- 

473. 
Misc. '  57-007  ;   70-572. 
N.     y.    Supp.    47-230:     129-828; 

164-9. 
3370 
N.   v.    13.3-274-    184-350. 
Ilun,   66-309;    76-80;    78-438. 
App.   Dlv.   8-477;  103-106  :  111- 

688;   129-723;   157-473;   176- 

878 
MlHc' 12-462;    14-193;   38-587; 

4.3-305. 
N.  Y.  Supp.  77-1074;  88-825. 
3380 

•  App'.      Dlv.      21-188;     103-106; 

111-688,   692;   129-723;    149- 

411;    151-408,   459;    157-473; 

1. '59-469:  180-274. 
Misc.    .38-587;   51-334  ;  62-508. 
N.    Y.    Supp.    47-509;    77-1074; 

97-853  ;     100-38S  ;     115-897  ; 

135-919,  954;  167-665. 
3381. 
Misc.  47-411. 

App.'  Dlv.    103-106;    157-473. 
N.  Y.   Supp.  94-551. 
3.382. 
Hun.  7.3-424. 
App.     Dlv.    6-574 ;    25-24 ;    50- 

576;  1O.3-106;   111-690;  144- 

735;   151-409;   157-473. 
Misc.    16-151;   58-163;   62-508; 

70-569. 
N.     Y.    Supp.  ■  92-960 ;    97-853-. 

127-777;    128-138;    1.35-954. 
3383. 
N.    Y.    133-275;   148-112. 
Hun,  86-450. 
App.     Dlv.     102-185;     103-106; 

120-854;    167-473;    163-11. 
Misc.   28-105. 

N.  Y.  Supp.  50-775;  147-1057. 
3384. 

*  *N.   V.    141-5.'?5;    165-264. 

App.  Dlv.  67-362;  8.3-1.-^8;  84- 
26  ;  85-267,  289  :  86-216  ;  90- 
206  ;  JHI-1 27  :  1 0,3- 1 06  ;  1 24- 
125;   151-40I»,   4r.() ;    157-473. 

Misc.   41-.-09;   44-276. 

N.  Y.  Supp.  8O-90H;  108-506; 
100-404:  130-1005;  162-495; 
167-806. 
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INDEX. 

{Reference!;   are   to   sections.] 


Note. —  The  index  has  not  been  changed  to  conform  to  materiiil  taken 
DVkt  of  the  code  and  placed  in  the  consolidated  l«w»  but  only  to  conform 
to   material   otherwise   added,    amended   or  repealed  by   the  laws  of   1900. 

A. 

A1b»ndo  mm  ent. 

of  spouse,  ground  for  separation 1762 

of  action,  by  failure  to  me  summons  and  plMdhif*. ..<..'.«. v.    '804 

of  part  of  plaintiff's  claim  m  Mmgi^in, - 1719 

of    condemnation   proceeding 8374 

Jkl^Atememt  and  ReTlval. 

I.  Abatement. 

special  provisioas,  not   affected   762 

not  caused  by  vacancy  in  office  of  judge 25 

not  caused  by  failure  or  adjournment  of  court 44 

does  not  occur,  if  cause  survives   765 

when  part  of  cause  survives    Tfl9 

cause  of  action  in  replevin  survives 1736 

no  abatement  by  death  after  verdict 764 

verdict  after  death  of  party  is  void 765 

on  reversal  on  law,  action  for  wrong  not  abated  by  death....  764 

successor  of  officer,  receiver  or  trustee  may  continue. 766 

on  death  or  removal  of  ofBcer  of  unincorporated  association.  l9i.o 

not  effected  by  change  of  name 2416 

order  that  action  abate  for  death  of  party 701 

action  for  seduction  survives  to  mother  on  death  of  father..  7G4 

II.  Revival. 

time  to  continue  not  to  be  extended   784 

on  transfer  of  interest 756 

on  devolution  of   Hability 766 

on  death  of  s<^e  part^   767 

on  death  of  party  jointly  liable 753 

by  or  against  survivors 75S 

when  part  of  cause  survives ifi9 

substitution  of  successor  of  officer,  receiver  or  trustee 766 

continuance  against  successor  of  executor 1828 

on  death  or  removal  of  officer  of  unincorporated  association.  1020 

of  action  of  ejectment   1621-1523 

on  death  of  party  to  partition   1588 

proceedings  to  bring  in  parties 760 

appointment  of  administrator   for   intestate   defendant........  2588 

of   accounting   in    surrogate's   court   on   death    of    accounting 

party 2725 

AbbreTiationa* 

uae  of,  in  pleadings,  etc..... 22 

Al^ortlon. 

private  sittings  of  court  in * ,..*..         5 

AA0eoadla«  Debtova. 

order  of  arrest 549.  650,  2894 

warrant  of  attachment  against 636,  2906 
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See,  also,  "  Noh-Residents." 

desi^ation  of  person  to  receive  summons • 430 

publication  of  summons  against   435.    4SS 

warrant    of   attachment    C36 

in  justice's  court 2906 

effect  of  absence  on  limitation  of  actions 391,    401 

presumption  of  death  from  absence 841 

administration   of  ^  estate   of 2301 

provision    for   family ^^1 

revocation  of  administration  on  return 'JS^ 

absent  witnesses  to  will  on  probate 26L! 

proof  of  signature  of  absent  witness  to  will 2612 

See  "Title  iMsuaANCs  CoiiPAirns.'* 

Aoadeaileii. 

not  subject  to  judicial  supervision    1804 

not  subject  to  action  to  dissolve  or  annul  corporation 1804 

excepted  from  provisions  for  voluntary  dissolution 3131 

teachers  exempt  from  jury  service 1090,  1061,  1127 

proof  of  exemption    1082,  1128 

AceouMta  stnd  Aceonmtlnv- 

Books  of  account,  see  "  Booxi." 

I.  Actions  on  accounts. 

when  cause  of  action  accrues SM 

how  account   pleaded    5S1 

copy  to  be  served  on  demand 581 

when  to  be  verified 581 

order  for  delivery  of  further  account 581 

reference  of  actions  involving  long  account 1018 

In  justices*  courts. 

actions  on 2ft81 

jurisdiction  limited 286S 

pleading 2841 

compelling  party  to  exhibit 290 

discontinuance  when  accounts  exceed  $400 2968 

II.  Accountings  in  actions. 

on  demand  of  surety  on  undertaking   813 

compulsory  reference  to  take  account   1015 

in  action  to  dissolve  corpQC^^jop. ,  ^ 1T98 

under  judgment  annulling  corporation  1801 

by  receiver ^ 715 

action  by  attorney-general  to  compel  corporate  officers  to  ac- 
count  1781.  1T82 

.  continuance  of  partnerjhip.busineas. during  action,  fpr  account- 
ing  1947 

ni.  Accountings  in  supreme  couet. 

'  periodical' accounts  of  proceeds  of  realty  of  infants  or  incom' 

petcnts 23© 

1.  By  committees  of  incompetent  persons. 

annual  account 3341 

annual   examination  of  account 2349 

removal  of  towmittee  for  neglect  to  file. 28^ 

intermediate  judiciM  dc<*ounting   

•rder  that  committee  file  account  or  supply  dcficleney. . . 
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Aocounta  and  Accoantlnv  —  Continued* 

IV'.  Accountings  in   surrogates'   court. 
See  **  Surrogate's  Court." 

V.  Accounts  of  public  officers. 

of  moneys  paid  into  court 752-754 

clerk   of  court   of  appeals •/• .  3283 

salaried   county   clerks   and    registers 3285 

clerk  of  city  court  of  New  York 3%U 

of  district  attorney   to  county   court 1968 

/Leknowledflrment. 

of  indebtedness  to  bar  limitation • 376,     396 

justices  of  New   York  city  court  may  take 326 

instruments,   when  acknowledged,   admissible   in  evidence. .   935,     937 

acknowledgment    not .  conclusive 936 

proof  !)y  interested  or  incomi)ctcnt  witness  not  sufficient......     K% 

wills  acknowledged  or  nroved  not  admissible  in  evidence 937 

of  ^  bonds    and    undertakings 810 

satisfaction    of   judgment    to    be   acknowledged 1260 

assignor   to  acknowledge  assignment  of  judgment 1262 

of  agreed  statement  on   submission   of  controversy 1279 

fees    for    taking 3298 

A.ctlon  to   Recover  Chattel*. 

See  "  Replevin." 

A.ctton  to  Recover  Real  Property^* 

See  "  Ejectmemt.*' 


Aetlona. 

I.  In  gbnbrau 

defined 3333 

divided  into  civil   and  criminal 3335 

"criminal    action"    defined 3336 

"civil    action"    defined 3337 

"  action  "  refers  to  civil  actions 3343 

only  one  f orm_  of  civil  action 3339 

civil   and   criminal    remedies   not    merged 1800 

designation   of   parties   to   civil   action..... 3338 

cross-action   by   defendant /  *  *  ■     '^^ 

special  proceedings  are,  for  purposes  of  statute  of  limitations.    414 

II.  Capacity  to  sue.    See  **PABTiEa." 

III.  Com  II EN  cement. 

commenced  by  service  of  summons..  .....»• •.••• 416 

for  purposes  of  statute  of  limitations 388-400 

what  deemed  commencement. .....•••.• •••'.  3348 

TV.  Join  DEB   of    causes.      Sec    "  PLEAoiNa" 

1147 


r 


INDEX. 

AetiunM  —  Contlnaed. 

V.  Consolidation    of   actions.      See    **  Consolidatioh." 

VI.  Severanck.     See  "  Severance  of  Actions." 

VII.  Anciixaey  to  other  actions  and  eemeozes. 

for    discovery   abolished 1914 

by  sheriff  in  aid  of  attachment €55 

by  plaintitf  in   aid  of  attachment 677 

VIII.  For  official  acts  and  omissions. 

by  claimant  against  sheriff  for  taking  chr.ttcl   in  replevin....  1710 

af^ainst   constable    for    failure   to   return    execution 30«ft) 

against  constable  for  money  collected   on  execution 3iMl 

against  municipal  ofHcers  for  public  funds 19'J<> 

by  taxpayer  to  redress  municipal  wrong liKS 


IX.  On   bonds  and  undertakings. 

by  party  on  bond  to  people  or  public  officer 814 

on  penal  bonds   1^15 

on  undcrtakinjic    on    aninral 1909,  2758 

from   surrogate  s   court JTTGui 

on  security  to   reumd   proceeds  of  sale  in  partition 15S6 

on  undertaking?    on    injunction 025 

on  bond   lor  Jail   liberties 100-171 

against   bail    for   discharge    from   arrest 596,    5J»7 

on  bond  of  executor,   administrator  or  guardian 2584,  25t3 

X.  Actions   authorized    by   code. 

1.  For  torts. 

for  vexatious  suit  in  name  of  fictitious  party 1900 

for  unauthorized  and  vexatious  suit  in  name  of  another.  VSk^ 

for  causing   death   hy   negligence. ll)iK2-ll)<r» 

damages  for  arrest  in  violation  of  witness*  privilege....     Jiffi 

for   levy  on   exempt   proixsrty 1*{54 

for  damages   and   penalty    for   disobeying   subpoena h53 

payrn<?nt    of   fine   on   contempt   imposed '  as   indemnity   to 
aggrieved  party  bars  action  for  damages 12SA 

2.  On   contractual  and   quasi-contractual  liabilities. 

on    judgments    /f)1.3 

to  charge  joint  debtors  not  served  in   previous  suit USJ7 

by  trustee  against  beneficiary  for  costs,  etc t916 

by   stirety   against   principal   for  costs,   etc 11116 

on   securities   representing  court   funds 749 

to    determine    claim    of    dower l647 

for    instalments    of    dower    after   admeasurement Ifll4 

io  sell  lands  for  non-payment  of  dower 1614 

against   persons   holding  over 1064 

by   evicted   purchaser  at  sale  on   execution 1479 

against   purchaser    from   diffendant    in    ejectment IfiSH 

on  reversal,  by  nerson  cicted  by  summary  proceedings. .  22*>^ 

by  person  evicted  during  life  of  life-tenant 2318 

to    compel    conveyance    by    infant    or    incompetent    per- 
son    2345,  2347 
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Actions  -^  ContlnaecI« 

X.  Actions   authorizbo   by   codk  —  Continued. 

2.   On  contractual  and  quasi-contractual  liabiliiies  —  ContinuM. 

by  heir  for  reimbursenient  after  sale  of  realty  for  debts.  2718 
against  revoking  party  lor  costs  of  arbitration —  2;{H4^ 

Adjovnuneiit. 

on   Saturday  to  be  to  day  other  than  Sunday 6 

trial   of  causes  at  adjourned   tcnn 34 

of  term  of  court  in   absence  of  judge. ^U'l 

of  term   to    day   certain   by    direction   of   judge •{<$ 

of  actual    session    to    another    place : 41 

of  trial   of  action   to   another   place 41 

not  to   cause   abatement » 4 j 

trial  commenced  may  be  continued  beyond  term 45 

of    court    of    appeals 197 

power  of  referee  to  adiourn  hearing 101 S 

of  application    for   discnarge    from    miprisonmcnt 2-!(K) 

hearing    on   arbitration 2<'<()8 

in    surrogate's   court    • 241K) 

in    justice's    court 2J)59-2iM58 

of   marine   causes   in    New    York   city   court.. 3186 

jLdmlnliitirfitor*. 

See  •*  Executors  and  Administsators,"  "  Suiuogatcb'  Courts." 

Admlrttlty. 

See,   also,   "  Marine   Causes;*'  "  Ve.ssels." 
New    York    city   court  has   no   admiralty  jurisaiction 317 

Admissions. 

of   service    of   summons 434 

by    failure   to   deny 1)22 

demand    for   admission   of    genuineness   of    document 73.') 

costs   of   proving   document   after   demand    for   admission 7.35 

by    members    of    corporations 839 

Ad  ^aod  Damnam. 

writ  of  assessment  of  damages  substituted  for 1991 

See  •*  Assessment  op   Damages." 

Adnlfery. 

See  "Divorce." 

Advancements. 

to  be  included  in   distribution 27.38 

what    deemed    in    advancement 27J'»8 

Adv«ps«  Pessesslen. 

See  "  Limitation   of   Actions.** 

Advertf  semen  tM. 

See    "  PU-BLICATION.'* 

fees    of   printers 3317 
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INDEX. 

AttdaTtt. 

defined    3343 

^  who  may  take 842-^ 

without  the  state  844 

compelling  party  to  make  deposition   885 

want  of  title,  etc.,  to  be  disregarded TSs 

verification  of  pleading  by    5^ 

form  of  verification  of  pleading 526 

to  procure  order  of  arrest    55T 

verified  answer  as,  on  motion  to  vacate  injunction 630 

of  service  of  notice  as  presumptive  evidence 987 

for  order  to  show  cause   •. 7^ 

to  be  served  with  order  extending  time 782 

to  be  served  with  6rder  to  show  cause 782 

of  surety  to  undertaking  812 

of  non-receipt  of  notice  of  protest  of  bill  or  note 923 

of  printer  to  publication  of  notice   9Si6 

of  merits  not  required,  when  answer  verified 080 

'  to  account  of  executors,  administrators,  etc 2732 

to  inventory  and  account  of  general  guardian 28Q 

on  application  for  warrant  of  attachment  in  justice's  court....  2006 

on  requisition  in  replevin  in  justice's  court 2990 

admissibility  of  ex  parte  affidavit  in  justice's  court 30M 

to  be  filed  when  used  in  justice's  court 914M 


limitation  of  action  by  principal  against  agent  for  damages....  4DT 

limitation  of  action  for  money,  etc.,  received  by  agent. ..  .j...  410 

order   of   arrest   for   misappropriating   funds   or   property M9 

in    justice's    court 281G 

verification  of  pleadings  by 323 

Agrrlcnltaral   "Lmvr, 

joinder  of  causes  of  action  for  penalties  under ...............  4S4 

Albai&Ty  City  of. 

recorder  to  prepare  trial  jury  list... IWl 

Albany,    City    Court    of. 

is  a  court  of  record ^ 

special  statutory  provisions  not  affected 3214 

civil     jurisdiction 3^ 

jurisdiction  of  ■  actions,  for  penalties 3223 

may  enter  judgment  by  confession 3224 

jurisdiction   of   summary   proceedings    to  recover   poscssion    of 

real     property ^* 

who   mav   serve   summons *S^ 

proof  of  service  of  summons -j  ^^ 

service   of  complaint   with   summons 3207,  «^ 

action  commenced  by  service  of  summons •  •  ^^ 

security    for   costs ^^'^'"SJrt 

answer  raisin^  title  to  real  property •  • '  Sit 

arrest,   attachment  and  replevin  in 3210,  ^U 

docketing     judgments ^^ 

execution    on    judgments • ^^ 

appeal  to  county  court ^J3 

section  3301  relating  to  clerk's  fees  not  applicable 3302 

Albany,  County  of. 

jail    liberties    for • j^ 

drawing  of  grand  jurors  in.... IWl 

panels  of  trial  jurors   in ^^ 

stenographer  of  surrogate's  cowrt ^* 

of   county    court 3o| 

Albany*  Justice's  <Court  of. 

name  chanRcd  to  "  City  Court  of  Albany,"  L.  ISM,  chap.  122. 
See  "Albany,  City  Court  of.* 
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New  York  city  court  cannot  naturalize • ••.,  818 

disability  during  war  excepted  from  statute  of  limitations 4(H 

not  entitled  to  jury  of  part  aliens 1100 

non-residents  cannot  act  as  executors 2564 

'non-residents  incompetent  to  act  as  administrators 2i64 

Clerk's  fee's  on  naturalization 8308 

Allaaoiiy.  •  • 

Sfce  "  Divokcb;  "  **  Sbpabatiom." 

Alloiprmaces, 

•   See  "  Costs." 


..keeper  exempt   from  jury  acrrice 1080 

Am^tftdteent. 

.   by  inserting  defendant's  true  name 451 

to  bring  in  parties 452 

on  death  or  transfer  of  interest 760 

of  course 642 

for  delay 542 

.   service  of  amended  pleadings 543,  798 

of  pleading  on  variance  from  proof 630,  540 

leave  to  amend  on  decision  of  demurrer 407 

service  of  amended  complaint  to  sustain  order  of  arrest 568 

to  cure  defects,  irregularities,  etc 722 

power  to  amend  process,  pleadings,  etc 723 

to  conform  proceedings  to  statute 724 

action  may  retain  place  on  calendar 723 

to  correct  mistakes,  etc.,  in  condemnation  proceedings.  722-730,  3368 

order  of  conrt  required   727 

of  bonds  and  undertakings   730 

power  of  referee  to  allow 1018 

of  judgment  against  person  by  fictitious  name   1251 

.    of  j  augment  docket  of  county  clerk    126U 

to  pericct  appeal 1303 

on  appeal  from  surrogate's  court   1303,  2758 

to  case  on  appeal  from  court  of  claims 277 

of  state   writs    1997 

mandamus  and  return  amendable  only  by  leave   2080 

of  returns  by  sheriff  and  other  officers  725 

of  returns   by   subordinate  courts    725 

of  pleadings    in   justice's   court    2944 

on  decision  of  demurrer  in  justice's  court 2938 

AMclllarr  Lettera. 

See  "Guamian;**   "  LrrrBM  of  Adiixnistbation; '*   "  Lnrtus 
Tbstambmtary." 

proceedings  for  allowing  animals  to  run  at  large,  see  "  Strats." 

Anniittlea. 

apporttonmeDt  of,  on  death  ol  person  intareated 2674 

Attotber  Aetlon  Pendinpr* 

ground  of  demurrer  to  complaint 4M 

to  counterclaim 4*' 


counterclaim  in,  .see  '*  Countbeclaim. 
denrarrer  to.  sec  "  Dbmubbbe." 
reply  to,  sec  **  Rbkly." 
vcracation  of,  see  "  Vbbxficatiok. 
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4B«^rer  —  Continued* 

I.  Genekai,  provisions. 

pleading  of  defendant   ...•••••• •• •••.•••••  4tft 

appearance  of  defendant  by • 421 

-must  be  subscribed  by  attorney 421 

contents  of 500 

form  of  denials 500 

in  verified  answer 524 

defenses  to  be  separately  stated 507 

several  defenses  or  counterclaims  may  be  pleaded 507 

equitable  defense  may  be  pleaded 567 

partial  defenses 506 

demurrer  to  partial  defense   506 

demand  for  affirmative  relief 500 

demand  for  relief  against  co-defendant 8S1 

}udgm«>t  for  part  of  demam!  admitted 511 

severance  of  action  on  judgment  for  part  admitted 511 

to  amended  complaint 543 

when  issue  of  fact  arises  on 964 

dilatory  defenses  must  be  verified   513 

judgment  on  frivolous  answer   537 

striking  out  sham^ 538 

striking  out,  for  disobedience  to  order  for  discovery  of  books, 

etc 808 

waiver  of  objection  by  failure  to  plead 499 

defendant  muvt  answer  causes  of  action  not  demurred  to 492 

grounds  of  demurrer  not  appearing  on  face  of  complaint  may 

be  pleaded 4£W 

limitation  of  action  must  be  {^leaded 413 

cause  of  action  barred  by  limitation,  not  available  as  defence.  397 

verification  of  counterclaim  only 527 

verified  answer  deemed  affidavit  on  application  for  in  function.  <*^ 

when  new  matter  in,  deemed  controverted  without  denial....  522 

aamitted  by  failure  to  reply 522 

11.  Seevicb  of. 

when  to  be  served ■ 422 

on  co-defendant « 521 

time  to  serve  when  defendant  arrested 50^5 

time  to  serve,  when  summons  served  on  guardian  ttd  iiiem  of 

absent  infant 473 

III.  In  specific  actions. 

By  or  against  corporations, 

to  require  proof  of  incorporation  •••.•..••..• 1776 

misnomer  to  be  pleaded   17i  i 

extension  of  time  to  answer  in  action  on  bill  or  note. . . .  177S 

order  for  trial  in  action  on  bill  or  note 177S 

By  or  against  executors  and  administrators. 

first  served  or  first  appearing  to  make  answer 1817 

separate  answers  only  allowed  by  direction  of  court 781T 

want  of  assets  not  to  be  pleaded 1824 

ZHvorce, 

need  not  be  vsri£ed....«*«.*«««.««»*t«.«.«**«*«*,.«...  1767 

In  partition. 

may  controvert   interest  of  parties 1543 

In  replevin, 

allegation   of   title 1T3i> 

may  set  up  title  in  third  person i7:S 

allegation    of    possession   of   land   on   which   chattel  dis- 
trained doing  damage •....•..•• 1794 
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ABstrev  —  Coatinued. 

III.  In  spvcipic  actions  —  Continued. 
Joint  debtors. 

in  action  to  charge  debtors  not  personally  summoned  in 
first  suit  . 1981 

Mandamus. 

rules  apply  to  alternative  mandamus 2077 

In  summary  proceedings  to  dispossess 2444,  2446 

In  justices'  courts. 

form,   contents  and  verification   of 2088 

denials     2638 

plea  involving  title  to  real  property ;•..•••• 2961 

In  condemnation  proceedings. 

form  aiid  contents • 8865 

denials 8866 

Mi/pesils. 

I.    GSNKRAL  PROVISIONS. 

L  When  appeal  may  he  taken. 

certiorari  not  to  issue  when  appeal  may  be  taken 2122 

when  party  may  appeal 1294 

person  interested  may  appeal  though  not  party 1296 

person  interested  not  heard  until  substitution 1296 

no  appeal  from  order  until  entered 1804 

proceedings  to  compel  entry  of  order 1304 

annulling  order  for  failure  to  enter 1804 

no  appeal  from  judgment  or  order  by  default 1294 

order  preferring  cause  for  trial  not  appealable 793 

refusal  of  judgment  on  frivolous  pleading  not  appealable.  637 
judgment  of  reversal  granting  new  trial  not  appealable...  1818 
what  orders  on  habeas  corpus  or  certiorari  to  inquire  into 

detention  are  appealable   2068 

when  people  may  appeal  on  habeas  corpus  to  inquire  into 

detention 2069 


. 


/.  Taking  the  appeal. 

how  taken 1300 

extension  of  time  to  appeal 784,    786 

extension  of  time   for  appeal  by  heir,  etc.,   of  deceased 

party 785 

title  of  action  not  changed  on 1296 

designation  of  parties  to  appeal 1295 

when  party  sues  or  defends  as  poor  person 466 

when  adverse  party  has  died  before 1297 

after  death,  not  heard  until  substitution  of  representative 

of  decedent  1297 

failure  to  substitute  on  death  of  party  pending  appeal . . .  1298 

order  of  substitution  by  appellate  court  after  appeal 1299 

•ervice  and  filing  of  notice  of 1800 

filing  of  notice  of  with  clerk  of  surrogate's  court  upon 

appeal    to    court    of   appeals 1300 

notice  to  specify  interlocutory  judgment   or  intermediate 

order    for    review    1 301 

service  of  notice  on  respondent  when  attorney  not  found.   I.'i02 
service    of    notice    when     respondent    and    attorney    not 

found   l.'J02 

amendments    to    perfect    appeal 1303 

papers  to   be  transmitted   to   appellate  court 1315 

•ice   of   papers   on 796 

exceptions  to   decision  part  of  papers  on  appeal 904 

from   final   order  granting  peremptory  mandamus 2087 

from  final  order   on    alternative    mandamus 2087 

from  final  order  awarding   writ  of   prohibition.. 2101 
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Is  —  Contlnaed. 

L  Gbnxkai.  provisions  —  Continued. 
2,  Taking  the  appeal  —  Continued. 

from   final   orders   in    summary   proceedings  to   recorer  

possession  of  land  22M 

from  order  or  judgment  on  award  in  arbitration 2381 

from  order  of  county  court  in  supplementary  proceedinfr.  gj.g 

from  final  orders  in  condemnation  proceedings 8376 

by  plaintiff   from  judgment  for  defendant  in  condemna- 
tion proceeding •••• 3376 

8.  Case  on  appeal,  see  "  Casb.** 

4.  Security  and  undertakings. 

respondent  may  waive  .:.... ••• •• 1306 

deposit  in  lieu  of  undertaking. ...  • • 1808 

undertaking  to  be  filed 1307 

order  for  new  undertaking  pending  appeal 1908 

action  on  undertaking 1306 

undertaking  by  municipal  corporation  for  stay 1314 

undertaking  to  suspend  sale  pending  appeal  from  refusal     ^^ 

of   specific   performance 1323 

undertaking  to  stay  warrant  to  dispossess  occupant.  2261.  22<i2 

appointment  of  receiver  pending 713 

admitting   prisoner  to  bail   pending   appeal . .  2060.  2061,  2063 

2081 
$k  Stay  of  proceedings. 

stay  of  proceedings  pendinfT  - ^^^ 

of  more  than  thirty  days  without  security  prohibited....  1351 

time  of  stay  not  part  of  period  of  limitation 12^5 

6p.le  of  perishable  property  notwithstandinx  stay 1310 

pending  motion  for  leave  to  appeal  to  court  of  appeals. . .  1316 

Buperseding  levy  on  personal  property  on 1311 

order  dispensing  with  or  limiting  security  for  stay 1312 

on  appeal  by  state  or  county . . . ._ 1313 

on  appeal  by  municipal  corporations 1314 

suspension  of  sale  pending  appeal  from  refusal  of  specific 

performance 1323 

cancellation  of  lis  pendens  pending  appeal   from  refusal 

•f  specific  performance 1323 

on  appeal  from  judgment  in  action  for  dower....' 1616 

pending  appeal   from  final  order  on  mandamus 2067 

pending  appeal  from  final   order  awarding  writ   of  pro- 

hibition 2101 

order  suspending  lien  of  judgment  on 1256 

operates  from   entry  on  docket 1257 

in  counties  where  transcript  filed 1258 

restoration  of  lien  on  affirmance  or  dismissal 1250 

5i  Hearing;  questions  reviewed. 

preference  of  appeal  Involving  title  to  office 229 

from   judgment  declaring   statute  unconstitutional.    791 
in  actions  by  or  against  persons  acting  in   repre- 
sentative capacity 701 

in  actions  on   undertakings  on  appeal  to  court  of 

appeals 791 

case  to  be  made  on  appeal  from  judgment  097 

when  case  on  appeal  not  necessary 098 

from  order  on  motion  for  new  trial  on  judge's  minntes 

to  be  heard  on  case  settled 000 

from    judgment    brings    up    interlocutory    judgment    or 

order  specified  in  notice..... 1316 

remarks  and  comments  of  trial  judge  may  be  reviewed..  N^ 
exceptions  to  be  reviewed  on  appeal  from  judgment... t  OK 
exception  to  finding  of  fact  not  supported  by  evidence. .    OSS 

from  order  for  new  trial  on  judges  minutes OW 

from    judgment,  where    special    or   general  verdict    ren- 
dered   lis. 

Irotn  order  removing  ac*i''-^  from  coun^v  omtrt  344 
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AppealH  —  Contlnned. 

I.  General  provisions  —  Continued. 

6.  Hearing:  questions  retnewed  —  Continued.^ 

review  of  order  of  court  other  than  that  in  which  action 

pending i 774 

from  order  for  new  trial  brines  up  judgment  of  reversal.   1318 
review    of    judgrraent    of    conclemnation    on    appeal    from 

final    order     • •  •  •    3375 

rcT^nrk*;   or   comments  of   judpe,    duly   excepted  to,   sfcall 

be   subject  of   review. 1323a 

7.  Determination  of  appeal;  judgment. 

judgment   or  order  determining  appeal ^ 1317 

final  judgment  on  affirmance  of  interlocutory  judgment..  1224 
cancelling  or  correcting  docket  on  reversal  or   modifica- 
tion   *. ..   1321 

enforcing  affirmance  or  modification  of  judgment 1310 

enforcintr  affirmance  or  modification  of  order 1320 

on  reversal  on  law  only,  action  for  wrong  not  abated  by 

^  death  of  judgment  debtor 764 

lien  of  reversed  or  modified  judgment  pending  appeal  to 

court  of  appeals  1321 

cancelling  or  correcting  docket  on  reversal  or  modification 
by  court  of  appeals 1822 

8.  Restitution. 

when  ordered • 1323 

not  to  affect  title  of  purchaser 1323 

when  property  sold    1323 

on  reversal  of  final  order  in  summary  proceedings  to  re- 
cover possession  of  land 2263 

on  reversal  of  decree  or  order  of  surrogate's  court 2763 

9.  Costs. 

certain  provisions  not^  applicable . .  * « .* .  3237 

on  appeal  from  final  judgment 8238 

on  appeal  from  interlocutory  judgment  or  order 3239 

on  appeal  to  supreme  court  or  appellate  division •  8251 

on  appeal  to  court  of  appeals 8251 

for  delay  on  appeal  to  court  of  appeals 3251,  3254 

on  appeal  to  supreme  court  from  N.  Y.  municipal  court..  8213 
on  appeal   by  plaintiff   from  judgment  for   defendant  in 
condemnation  proceeding 8376 

II.  In  spbciaz.  procbbdings. 

foverned  by  provisions  relating  to  appeals  In  actions 1361 

rom  order  ot  supreme  court  affecting  substantial  right 1356 

to  appellat**  division  from  orders  of  another  court •  •  1357 

limitation  of  time   1350 

method   of  perfecting    1360 

stay  of  execution  pending  appeal 1360 

hearing ir^W 

appeal  from  final  order  brings  up  preceding  orders. 1358 

entry  and  enforcement  of  order  determining ,,. 1360 

IJI.    To    COURT    OP   APPEALS. 

1.  }yhen  appeal  may  be  taken. 

jurisdiction    of    appeals    from    final    judgments 190 

from    final    orders 100 

from    orders    granting?    new    trials........ ItK) 

on    questions   certified    by    appellate    division 100 

•ppeals    from    inferior    courts    limited 101 

when  appeal    to   be   taken    only   by   leave   of   court 101 

limited   to   questions   of   law 101 

no   appeal    from    unanimous   affirmance    in   certain   cases, 

nnless   allowed    J5J| 

what  appeals   may  be   taken 1324 

when  motion  for  leave  to  be  made •••••••••••••••  131Q 
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Appeals  —  Continved. 

III.  To  COURT  OF  APPKAL8  —  Continued. 

1.  Wfun  appeal  may  be  taken  —  Continned. 

limitation  o£  time  to  appeal .^ 

from    final   judgment    after    affirmance    of    interlocutory 

judgment 13S6 

from  refusal  of  new  trial  by  appellate  division 1336 

from  final  order  in  summary  proceedings  to  recover  pos- 
session of  land  to  be  taken  only  by  leave 2261 

8.  Questions  reviewed. 

limited  to  questions  of  law 191 

unanimous  decision  that  evidence  supports  judgment  not 

reviewable  .  .   . ., 191 

reversal  below  presumed  not  to  be  on  facts 1338 

Juestions  reviewed 1337 
ecision  by  divided  court  that  evidence  supports  finding. .  1337 
affirmance  of  interlocutory  judgment  on  appeal  from  final 

judgment 1350 

denial  of  new  trial  on  appeal  from  final  judgment 13S0 

exception   not   necessary  to  review  judgment   on   verdict 

subject  to  opinion  of  court 1339 

case   on    appeal    from    judgment    on    verdict    subject    to 

opinion  ot  court   1339 

judgment  on  determination  of  appeal 1887 


S.  Security;  stay  of  proceedings. 

special  provisions  regulating  security  not  affected 1333 

security  to  perfect  appeal 1330 

two  or  more  undertakings  in  one  instrument 1884 

sureties  to  undertaking 1334 

service  of  undertaking  and  notice  of  filing 1384 

undertaking  need  not  be  approved 1335 

notice  of  exception  to  sureties 1335 

notice  of  justification 1385 

justification  of  sureties 1835 

reference  on  justification  of  sureties 1335 

expenses  of  reference  on  justification 1336 

admitting  prisoner  to  bail  pending  appeal 2062-2064 

stay  pending  motion  for  leave 1810 

security  to  stay  execution  on  judgment  for  money 1827 

order  for  further  undertakiit^g;  to  stay  execution 1327 

stay  of  execution  on  judgment  for  delivery  of  property..  1328 
on  appeal  from  judgment  or  order  of  afnrmance. .  1382 

on  judgment  for  chattel 1820 

on  judgment  directing  execution  of  conveyance...  1380 
on  judgment  for  sale  or  possession  of  real  prop- 
erty   1881 

on  judgment  of  foreclosure  and  for  deficiency. . . .  1331 

ik  Hearing;  determination,  etc. 

preference  of  appeal  involving  title  to  office 229 

of  second  and  subsequent  appeals 196 

of  appeals  from  unanimous  affirmances  by  appellate 

division 791 

of  appeals  from  decision  of  surro^te 791 

of  actions  by  or  against  persons  in  representative 

capacitv T91 

of  appeals  from  judgment  declaring  statute  uncon- 
stitutional      791 

when  party  has  died  pending  the  action 791 

rendition  of  judgment  absolute 194 

judgment   on    special    verdict    1187 

may  grant  leave  to  amend  on  decision  of  demurrer 4VT 

remittitur IW 

costs Sifl 

damages  for  delay 3BH,  SBM 
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INDEX. 
Appeals  —  Continued. 

JV.   To  APPEXXATE    DIVISION. 

1.  Applications  for  provisiontU  remedies  and  orders  without 

notice, 

may  vacate  or  modify  without  notice,  orders  made  with- 
oat  notice 1848 

may  grant  order  applied  for  without  notice  and  refused 
below 1348 

may  erant  provisional  remedy  applied  for  without  notice 
and  refused  below  4. .  •  •  1848 

2.  When  appeal  may  he  taken. 

limitation  of  time 1361 

final  judgments 1846 

interlocutory  judgments 1349 

orders 1347 

orders  out  of  court 1348 

from  court  of  claims 275 

See  infra,  V,  From  court  of  claims. 

8.  Undertaking;  stay  of  proceedings. 

appellate  division  may  grant  stay 1848 

security  not  required  to  perfect 1851 

stay  ox  execution  on 1861 

when  undertaking  operates  as  stay 1852 

4.  Hearing;  questions  reviewed. 

papers  on  which  appeal  heard . .  .^ 1868 

papers  to  be  filed 1368 

where  heard 1866 

transfer  of  appeal  to  another  department 231,  1366 

certified  copy  of  order  to  be  transmitted  to  county  clerk.  1366 

«^                     preference  of  appeal   involving  title  to  office 229 

from  j  udgment  declaring  statute  unconstitutional . .  791 
in  actions  by  or  against  persons  acting  in  repre- 
sentative capacity 791 

from  decision  of  surrogate 791 

qucations  reviewed  on  appeal  from  judgments IMB 

from  judgment  on  decision  or  report   90tt 

from  final  judgment  after  affirmance  of  interlocu- 

tory  judgment   1350 

from  final  judf^ent  after  denial  of  new  trial  by 

appellate  division 1860 

5.  Determination    and    judgment. 

on  appeal   from  judgment  on  decision  or  report 993 

entry   of  •  order   on    detcFmination 1355 

entry  of  judgment  on  order  determining 1355 

judgment-roll    on  '  determination 1354 

V.  From  court  of  claims. 

from  orders  and  judgments 275 

questions  reviewable 275 

practice 276 

time  for  taking  appeal 276 

notice  of  appeal   276 

settlement  of  case   277 

service  of  case  on  appeal 277 

amendments  to  case 27T 

preference  of  appeals  278 

questions  reviewable  , 275 

judgment SfK 

VI.  From   surrogate's  court.     Sec  *'  Surrogate's  Court," 
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INDEX. 
Appeals  —  Contlnved. 

Vll.    To   SUPKEME   COURT   FROM    INPBRIOR   COURTS. 

when  appeal  may  be  taken 1S40 

orders  anectine  substantial  rights  appealable ISC 

from  New  York  municipal  court S213 

where  and  how  heard    13M 

limitation   of  time  to  appeal 1341,  1343 

security   rot   required   to   perfect 1341,  1343 

security  to  stay  execution 1341.  1343 

to  be  heard  by  appellate  division,  except  in  first  and  fourth 

departments 1344 

'  to  be  heard  by  appellate  term  in  first  and  fourth  departments.  1344 
allowance  of  appeal  to  appellate  division,  first  department....  1344 

where  judgment  or  order  on  appeal  entered 1345 

judgment  on  appeal  from  N.  V.  municipal  court 3213 

allowance  of  appeal  to  appellate  division 1344 

stay  on  appeal  to  court  of  appeals 1845 

VIII.  From  city  coirRT  of  New  York, 

to  supreme  court  from  judgment ^ 318^ 

from  order  or  interlocutory  judgment 3180 

where  and  how  heard 1344 

time  to  appeal 3190 

clerk's    fees    for    certifying   papers S194& 

stipulation  waiving  certification  of  papers 81Ms 

-     hearing  of  appeal  ^ 3180 

exercise  of  discretion  may  be  reviewed 3189 

stipulation    for    judgment    absolute    on    affirmance    of    order 

granting   new    trial 3191 

when  appeal  may  be  taken  to  appellate  division 3191 

practice  and  proceedings  on  appeal  to  appellate  division....  3192 

time  to  appeal  to  appellate  division 3193 

enforcing  determination  of  appellate  court 3194 

judgment  absolute  on  affirmance  of  order  granting  new  trial.  3191 
costs SSI 

IX.  From  local  courts  of  Albany  akd  Troy. 

to  county  court  from  Albany  city  court 9Bi 

to  county  court  from  Troy  justice's  court..... S2I3 

X.  From  justices'  courts. 

1.  When  appeal  may  he  taken, 

who  may  appeal « 3M5 

judgment  reviewable  onlv  by  appeal. : 9m 

to  county  court  from  oraer  on  claim  to  surplus  on  sale  of 

strays  .  .  3096 

to  supreme  court  from  order  on  claim  to  surplus  on  sale 

of  strays ■ •  3096 

from  order  oq  demand  for  possession  of  strays 3106 

from  final  order  on  proceedings  for  sale  of  stray 3101 

from  judgment  foreclosing  mechanic's*  lien 3409 

%  Taking  the  appeal;  justice's  return, 

to  what  court  appeal  to  be  taken S046 

when  and  how  taken  . • 30w 

service  of  notice  on  justice 9047 

pasrment  of  costs  and  justice's  fee 9047 

service  of  notice  on  respondent 9018 

supplying  defects,  etc.,  in  perfecting  appeal 3049 

demand  of  new  trial  as  of  right 9063 

justice's  return 3063 

return  after  tenn  of  office 9064 

compelling  further  return 9065 

S.  Stay  of  execution. 

undertaking  to  stay  execution... 9060 

filing  undertaking  when  justice  is  dead. .  ...«••••• 
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Avpeals  —  Oontf  mietf* 

X»  Fkom  justices'  courts  —  Continued. 

4k  Hearing  and  detcrminatiou, 

hearing • SOCO 

.papers  on  appeal •••••  8063 

stipulation   by   respondent   for   reversal .•..•.....  8062 

dismissal  for  failure  to  prosecute 3062 

determination,  when  justice  unable  to  make  return......  3056 

determination,  when  error  in  fact  alleged 3057 

setting  off  costs  and  recovery 3050 

costs  below  included  in  disbursements 3060 

iudgment 3063 

jud^ent-roll 8061 

restitution  on  reversal : 8058 

new  trial  on  appeal  from  judgment  b^  default 3064 

proceedings  on  new  trial  before  justice • 3065 

costs  of  appeal 3063 

to  whom  costs  awarded 3066 

amount  of  costs ••••••.••••••• ••••..  8067 

S.  Ntw  triaU  of  right  on. 

See  "  Justice  of  the  Peace;  ••  ••  New  Teial,* 


Appearance. 

in  person  or  by  attorney 55,  253^ 

of  one  attorney  for  more  than  one  defendant 479 

time  for 421 

when  summons  served  on   guardian  ad  litem  of  absent 

infant 473 

how  made 421 

notice  or  pleading  to  be  subscribed  by  attorney 421 

without  demand  for  copy  of  complaint 422 

voluntary,  is  equivalent  to  service  of  summons 424 

demand  for  copy  of  complaint 47P 

motions  on  default  of  appearance 768 

after  appearance,  papers  to  be  served  on  attorney 700 

demand  for  notice  of  assessment  of  damages  is  not 1219 

in  person  or  by  attorney  in  condemnation  proceeding 3364 

of  infant  or  incompetent  person  in  condemnation  proceeding. . .  8363 

to  oppose  application  for  sale,  etc.,  for  corporate  real  property..  8398 

in  surrogates  court,  jurisdiction  acquired  by  appearance 2511 

effect  of  ap|)earance 2533 

may  be  in  person  or  by  attorney 2588 

persons  interested  on  application  for  probate  of  heirship..  2705 

of  persons  not  cited  on  application  for  administration . .  27)90 

In  justice's  court,  action  commenced  by 2876 

in  person  or  by  attorney 2W*fl 

of  guardian  ad  litem  lor  infant 2887,  2^>88 

proof  of  attorney's  authority 2^0 

to  wait  one  hour  for 2^93 

of  plaintiff,  when  defendant  arrested • 2890 

Appellate  Dl^lsloii. 

I.   COKSTXTUTION   OF  COURT. 

a  court  of  record •••••••••••••• •••  2 

seal  of 232 

designation  of  justices  of  . 220 

must  be  filed 223 

revocation ••••••••• 222 

judge     not     disqualified     when     policyholder     of     insurance 

compan:^    46 

associate  justice  may  preside 2?8 

4|uorum    220.  2.^0 

auaber  of  justices  necessary  to  deoision 280.  236 
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INDBX. 

Appellate  Division  —  Continued. 

I.  Constitution  of  court  —  Continued. 

appointment  of  times  and  places  of  terms. 

of  terms  to  be  published  

of  extraordinary  terms  of 2M 

location  of  courts 220 

reports  of,  see  "  Supssms  Court  Rrfortbr." 

II.  Ofpicbks,  courthouses,  etc. 

appointment  of  clerk   89.  221 

deputy  clerks 221 

librarian    t 221 

stenographers 221 

attendants  221 

consultation  clerk  in  fourth  department SBl 

reporter  2»>.  M4^S0 

€lef1i  must  attend  term 243 

attendance  of  officers  at  term 242 

payment  of  fees  and  expenses  of  officers 24S 

stationery  and  minute  books 242 

heating,  etc.,  of  courtroom   242 

telegraphing  day  calendar  to  county  clerks 242 

III.    I^RISDICTION    AND   POWIRS. 

powers   of  Justices   of    220 

appointment  of  special  and  trial  terms  by 2S2 

assignment  of  justices  to  hold  trial  and  special  terms 232 

designation  of  temporary  jail  by  presiding  justice. .  135,  186.    144 

transfer   of  appeals  to   another   department 220,    231 

power  to  make  rules 220 

jurisdiction 220 

submission  of   controversy  to 1279-1281 

may  vacate  or   modify   without   notice,   orders  made   without 

notice IMS 

may    grant   order   applied    for   without   notice,   and    refused 

below Id48 

may  grant  provisional  remedy  applied  for  without  notice  and 

refused  below 1S48 

may  mnt  stay  pending  appeal 1S48 

may  hear  exceptions  in  first  instance 1000 

motion  for  new  trial  to,  when  trial  by  court  or  referee lODl 

judgment  on  motion  for  new  trial  in  first  instance 1227 

judgment  on  appeal  from  judgment  where  special  or  general 

verdict  rendered 1187 

may  supply  defects  and  irregularities 722 

may  grant  leave  to  amend  on  decision  of  demurrer 407 

when  mandamus  granted  by  . 2000 

See  '*  Mandamus.'* 
when   writ  of  prohibition  granted  by , 200S 

Sec  "  Prohibition." 
when  certiorari  to  review  granted  by 2121 

See  "  Certiorari." 

IV.  Appeals  to.     Sec  "  Appeam." 
Apportionment. 

rtntt,  annuities  and  dividends  on  death  of  person  intcrMlad...  270 
^PPrstiaers, 

reference  on  application  for  appointment 827 

of  vessel  attached  ...  601 

ftppointment  of,  for  estate  of  decedent. • 2065 

on  application  to  mortgage  decedent's  realty  to  pay  debts.  2710 

by  surrogate's  court  not  stayed  by  appeal ^7 

appraisal    of    decedent's    estate 20g 

clerks  of  si  rrogatc's  courts  not  to  act  as MOB 

fees,   in  surrogate's  court 275- 

1160 


INDBK. 

Ar1»ltrAtlon. 

I.  Trb  submission. 

when  submission  cannot  be  made >...•• 

what  controversies  may  be  submitted 

execution  and  acknowledgment  of  submission 2808 

may  stipulate  for  entry  of  judgment  on  award 2806 

appointment  of  additional  arbitrator  or  umpire 2807 

additional  arbitrator  or  umpire  to  sit  with  original  arbitrators.  2807 

appointment  of  time  and  place  for  hearing 2368 

notice  of  hearing 2808 

adjournments 2808 

oath  of  arbitrators   2809 

arbitrator   may  issue  subpoena   , 864 

requiring  attendance  of  witnesses 2370 

all  the  arbitrators  to  meet 2871 

fees  of  arbitrators 2871 

right   to   revoke    2888 

who  ma^  exercise  right  to  revoke  , 2383 

submission  cannot  be  revoked  after  close  of  hearings 2388 

revocation  of  submission  by  death  of  party  before  award ....  2882 

by  appointment  of  committee  for  party 2882 

party  revoking,  liable  for  costs,  damages  and  expenses 2384 

recovery  again:»t  party  revoking  limited  to  actual  damages. . .  2886 

effect  of  futile  aubmission  on  limitation  of  action 411 

II.  The  AwaiD. 

award  by   majority    2871 

may  require  payment  of  fees  and  expenses 2871 

to  be  acknowledged  or  proved  2872 

motion  to  confirm 2878 

notice  of  motion  to  confirm   2873 

upon  what  grounds  vacated 2874 

when  award  may  be  modified  of  corrected 2370 

when  motions  to  vacate,  modify  or  correct  award  to  be  made.  2376 

stay  pending  motion  to  vacate 2870 

costs  on  vacating 2876 

rehearing  on  vacating 2374 

proceedings  on  death  of  party  after  award 2382 

proceedings  where  committee  appointed  for  party  after  award.  2882 

III.  Entky  of  judgment. 

entry  of  judgment  on  award 2878 

in  what  counter  judgment  to  be  entered 2880 

costs  on  entering  judgment ^78 

judgment*roll 2879 

docketing   judgment    2370 

effect 2380 

enforcement 2380 

appeal   from  order  or  judgment....'. 2381 

entry  on  death  of  party  after  award   2382 

right  of   action   in   affirmance,   disaffifinance   or  modification, 
not  affected 2880 


Amy. 

pay,  pensions,  rewards,  arms,  etc.,  exempt  from  execution 1398 


• 


Sec,  also,  "  Pbovisional  Rvmbdiss.** 

I.  When  ordbk  may  issue. 

writ  of  ne  exeat  abolished .^ 848 

in  civil  cases  only  when  expressly  authorised 648 

right  to,  dependent  on  nature  of  action 649 

for    non*payment   of   costs 16 

1KI1 
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INDBX. 

Arrest  —  Contf  iived« 

I.  When  okdeb  may  issub  —  Continued. 

for  non-payment  of  contract  debt......... 16 

allegation  of  fraud  in  contracting  debt 549 

actions  for  funds,  etc.»  of  state,  municipalities,  etc 549 

complaint  demanding  performance  of   act..... 660 

right  dependent  on  extrinsic  facts 650 

when  of  right 551 

when    discretionary SSI 

arrest  for  fraud,  not  affected  by  judgment  for  price,  etc 5o2 

foreign  judgment  does  not  affect  right 552 

against  person   usurping  office 1M9 

prisoner  may  be   committed   for  civil  contempt  on   discharge 

from  custody  22R2 

in  habeas  corpus,  of  person  about  to  remove  prisoner  —  2054-2<^T 

new  order  of,  against  escaped  sick  prisoner 137 

of  juror  for  non-attendance 1110,  115S 

of  delinquent  on  warrant  to  collect  fine 2296 


n.  Exemption  and  privilege  feom  arrest. 

I 


not  abridged  by  provisions  relating  to  justices*  courts 2904 

women  not  to  be  arrested,  except,  etc 553 

lunatics  and  idiots  to  be  discharged 554 

infants  under  fourteen  to  be  discharged 654 

persons  sued  in  representative  capacity  not  to  be  arrested...  556 

privilege   from 564 

of  officers  of  court 665 

of  attorneys   5<S 

of    witness   ^ 860 

of  officer  conveying  prisoner  through  another  county 119 

of  prisoner  being  convened  through  another  county...  119 
officer  of  unincorporated  association  exempt  in  action  against 

^  association 19S1 

discharged  insolvent  debtor  exempt : 2213 

privileged  persons  to  je  discharged. 6W 

discharge  of  witness  arrested  in  violation  of  privilege 961 

what  judges  may  discharge  witnesses  illegally  arrested 862 

order  discharging  privileged  person  does  not  bar  second  ar- 
rest    564 

of  witness  in  violation  of  privilege  is  void 963 

damages  for  arrest  of  witness  in  violation  of  privilege 863 

liability  of  sheriff  for  arrest  in  violation  of  privilege 884 

m,  Ybb  order. 

who  may  grant  order 656 

when  to  be  made  by  court  only 551 

time  for  rendition  of  final  decision 719 

proof  required  to  procure 057 

when    granted 558 

when  granted  without  complaint 558 

service  of  amended  complaint  to  sustain  order 558 

may  h€  granted  on  counterclaim 720 

not  granted  with  injunction  or  attachment,  except,  etc 719 

in  actions  against  joint  debtors 1940 

when  security  given  on  appeal « 551 

not  granted  on  submitted  controversy 1281 

oontentb  and  form  of  order 561 

to  whom  order  directed 661 

bail  to  be  specified 661 

papers  to  be  filed 66t 

security   upon   order  by  court 5H0 

security   upon    order   by   judge ri59 

undertaking  not  impaired  by  removal  of  action  from  county 

court  ,  .  • 346 
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Arrest  —  Continved* 

III.  Thk  omDEB  —  Continued. 

security  for,  not  required  from  state,  municipality,  etc 1990 

liability  of  state,  municipality  or  officer  for  damages 1990 

arrest  in  proceedings  supplementary  to  execution 2437>24S9 

right  to  replevy  when  order  of  arrest  has  issued 1714 

costs  for  procuring  order  of  arrest 8251 

*JV,  Vacating  or  MODxrviNG  order. 

to  whom  application  to  be  made 568 

time  for  rendition  of  final  decision • 719 

when  order  granted  before  service  of  complaint 558 

time  for  making  application  to  vacate 667 

time  for  making  application  to  increase  security 567 

V.   EzSCUTXlfO    THB    ORSIR. 

how  order  executed 563 

order  of,  from  N.  Y.  city  court  to  be  executed  by  sheriff 339 

attachment    issued    by    surrogate    may    be    executed    in    any 

county 2515 

limiting  time  for  execution 561 

when  permitted  on  Sunday ; 0 

eopy  of  papers  to  be  delivered  to  defendant 562 

iiheriff  not  to  take  reward  for  waiting  for  prisoner 114 

prisoner  may  be  conveyed  through  another  county 118 

delivery  of  order,  etc.,  to  sherifTs  successor 187 

filing  papers  if  bail  not  given 590 

of  sheriff  by  coroner • 174 

in  action  in  which  sheriff  is  plaintiff 179,  180 

sheriff*s  fees  for  serving  and  executing  order 3307 

VI.  CtrsTODv  AND  ditIntion  op  frxsonsr.     See,  also,  "In prison* 

MRNT." 

custody  of  prisoner ••••••. • 110 

term  of  imprisonment  limited Ill 

support  of   prisoners • 112 

sheriff  not  to  charge  for  food,  etc 118 

charges  for  lodging,  etc.,  of  prisoner • 116 

prisoner  may  send  for  necessaries ••• 116 

charges  for  rent,  etc.,  prohibited 117 

rewards  other  than  fees  allowed  by  law  prohibited 117 

when  entitled  to  jail  liberties ' 149 

time  to  serve  answer  of  person  arrested 566 

how  sheriff   confined .^. 175 

place  of  sheriff's  confinement  deemed  a  jail 176 

attachment   in   contempt   not   to    issue  against   person   under 

arrest   ■ . .  2278 

habeas  corpus  to  answer  for  civil  contempt 2278 

remand  of  prisoner  on  habeas  corpus  to  answer  for  civil  con- 
tempt    2282 

habeas  corpus  to  produce  prisoner  on  proceeding  to  discover 

death  of  life  tenant 2807 

theriff*8  liability  for  escape 158.  159 


^ 
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VII.  Admission  to  jail  liberties.     See  "  Jail  Liberties 

VIII.  Discharge   prom   arrest.     Sec,   also,   "  Insolvent   Debtors.' 

for  delay  in  prosecuting  action 572 

for  delay  in  entering  judgment   nj'J 

for  delay  in  issuing  execution ''"2 

release  on  dischargee  of  insolvent  debtor 2185 

how  validity  of  discharge  of  insolvent  debtor  tested 2185 

validity  of  discharge  of  insolvent  debtor  may  be  attacked  on 

motion  to  vacate 2187 
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INDEX. 
Arr^mt  —  CoatlnveA. 

IX.  PlOCSEOINGS    AFTU    JUDGICBNT.      See,    alsO,    "  ExBCUTtON." 

plaintiff  must  prove  allegation  of  fraudulent  misapplication..    549 

arrest  after  final  judgment 561 

execution  against  person  after  order  of  arrest 148T 

X.  Bail. 

punishment  for  giving  fictitious  bail li 

defendant  must  be  discharged  on  giving  bail 573 

opportunity  to  procure 673 

defendant  may  elect  to  give  bail  or  bond  for  liberties 674 

contents  of  undertaking 575 

examination  of    sureties 576 

justification  of  sureties 576 

notice  of  justification  in  N.  Y.  city  court SlCl 

service  of  papers  on  plaintiff's  attorney 577 

when  bail  deemed  accepted 677 

notice  of  rejection 577 

notice  of  justification  on  rejection  by  plaintiff 578 

substitution  of  new  bail  on  rejection  by  plaintiff 578 

qualifications 679 

examination  in  justification 680 

allowance    of 681 

deposit  in  lieu  of  bail 662 

payment  of  deposit  into  court 68S 

substitution  of  bail  for  deposit 561 

application  of  deposit  585 

direction  for  payment  of  deposit  to  third  person 586 

when  sheriff  liable  as  bail 587 

f proceedings  on  judgment  against  sheriff 688 

iability  of  bail  to  sheriff 688 

t 

XI.  Chakgino  and  discharging  bail. 

exoneration  by  surrender  of  defendant 591,  502 

how  surrender  to  be  made / . .  502 

bail  may^  arrest  defendant  to  effect  surrender 588 

exoneration  by  defendant's  voluntary  surrender 684 

custody  of  person  surrendered  in  exoneration 110 

liabilities  of  sheriff  as  bail 685 

rig^hts  of  sheriff  liable  as S06 

bail  to  be  proceeded  against  by  action  only. 586 

action  against  bail  only  after  return  of  execution 507 

duty  of  sheriff  on  execution  to  charge  bail 698 

defences  in  action  ai^ainst  bail 60P 

relief  of  bail  when  defendant  arrested  for  crime 600 

exoneration  by  death  of  defendant 601 

exoneration  by  discharge  of  defendant  from  obligation 601 

extension  of  time  to  surrender  defendant 601 

payment  of  costs  as  condition  of  exoneration.  ••  • •  601 

XII.  Ik  New  York  city  court. 
1.  Gimral  provisions. 

time  of  defendant  to  answer • IM 

power  to  relieve  from   imnrisonment ^^ 

notice  of  non-acceptance  of  bail •••.••.••••••■■••  SI6B 

notice  of  justification  of  bail • SIM 

Ml  In  marine  causes, 

order  of  arrest 8177 

contents    of    order 3178 

execution    of    order 3179 

service  of  summons  and   order 3179 

bail   or   deposit   before    return 3180,  3181 

after    return     3182 
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INDEX. 

*eBt  —  ContiBvedf 

XII.  In  N«w  York  citt  court  —  Continued. 
2.  In  marim  causes  —  Continued. 

custody  of  defendant 8188 

return  of  sheriff 8184 

appearance  and  proceedings  after  return ; 8186 

XIII.  In  justicxs'  courts.    See,  also,  "  Justice  op  the  Pbaci." 

privilege  from  arrest  not  abridged  or  affected 2904 

temalea  exempt 2894 

In  what  actions  order  granted 2885 

frounds  for  |;ranting  order 2894 

proof  of  extrinsic  facts  necessary  in  action  for  misappropriat- 
ing funds 2908 

sufficiency  of  papers 2896 

plaintiff's  undertaking  on 2896 

contents  of  order   2897 

execution  of  order 2893 

constable's  return  2899 

plaintiff  must  appear  when  notified ., 2899 

defendant  to  be  kept  in  custody .* 2900 

motion  to  discharge  from  arrest 2901 

effect  of  order  discharging 2902 

when  summons  accompanied  by  order  returnable 2877 

discbarge  of  defendant  on  adjournment  by  plaintiff 2964 

undertaking  for  discharge  of  defendant  pending  adjournment.  2968 

XIV.  In    Nxw    York    municipal    courtb.       See,  aho^  "  Krw  York 

Municipal  Courts." 

order 3210,  3211 

proceedings  on  order 8218 

XV.  In  local  courts  op  Albany  and  Troy. 

in  Troy  justice's  court    3210,  3211 

in  Albany  city  court   8210,  32x1 


AfliM^ult  And  Battery. 

included  in  term  "  personal  injury  "   8843 

limitation   of  actions    384 

,  jurisdiction  of   N.    Y.   city   court  over  actions  for  assaults  on 

vessels 317 

arrest  in  marine  action  in  N.  Y.  city  court 3177-8187 

excepted  from  jurisdiction  of  justice's  court   2863 

of  Albany  city  court    2863,  3223 

of  Troy  justice's  court    2868,  3223 

costs  when  recovery  is  less  than  $50 8228 

AMm^mmnk^nt  otOmmag^m, 

1.  In  actions. 

by  jury  in  action  to   recover  money 1183 

on  judgment  by  default 1215 

in  replevin   after  trial    /..... 1726 

^  on   judgment   by   default    172f) 

deposition  without  state  for  use  on 888 

in  action  for  negligently  causing  death 1004 

II.  Writ  op. 

for  general  provisions,  see  "  Writs." 

a  state  writ    1991 

substituted  for  writ  of  ad  quod  damnum   1991«  2108 
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INDEX. 

Amueuument  of  Damavea  —  Contlnved. 

II.  W»iT  OF  —  Continued. 

may  issue  on  behalf  of  United  States .•••.••.••••...•,  Sill 

application  for  writ 2104 

attorney-general  or  district  attorney  to  make  application 2106 

to  whom  writ  directed 2106 

contents 2101 

advertisement  of  notice  of  execution 210S 

sheriff  to   summon   jurors 2109 

jurors  to  be  sworn 2110 

▼lew  by  jury .^ 2111 

jury  to  make   inquisition 2111 

second  jury  on  disagreement  of  first 2111 

inquisition  to  be  signed  and  filed 2111 

return  of  sheriff  to  writ 2111 

notice  of  application  to  confirm  or  set  aside 211S 

setting  aside  inquisition 2113 

order  confirming 2114 

vesting  of  title  in  state 2114.  2116 

state  treasurer  to  pay  damages  to  governor 2119 

governor  to  pay  damages  into  court 2116 

investment    of 2117 

determination  of  claims  to  money  paid  into  court 21U 

Assets. 

See,   also,  "  Drcedents*  Estates;  "  "  Executoks  aito  Ad- 

MINISTEATORS." 

defined,  in  surrogate's  practice. 2514 

order  or  decree  as  evidence  of. •• • • 2062 

Assignee. 

may  include  cost  of  bond  in  commissions 3^ 

not  to  be  arrested,  except  for  personal  act ._. .     bb6 

official,  security  for  costs  by 3268,  3270.  X^\ 

consent  of,  to  discharge  of  insolven?     • 3153 


• 


by  insolvent  debtor,  see  '*  Insolvent  Dbbtoes.** 
on   application    for  discbarge  from  imprisonment  under  escecti* 
tion,  see  *'  Execution." 

assignee  of  claim  may  sue.  .^ 1S09 

what  claims  or  demands  assignable VfW 

of  cause  of  action  for  usury 1911 

judgment  assignable 1912 

when  transfer  of  judgment  conveys  cause  of  action. . . . . : 1912 

assignee  takes  subject  to  equities  accruing  before  notice 1909 

counterclaims  in  actions  on  assigned  claims 6^ 

in  actions  by  assignees  of  bills  and  notes 502 

substitution  or  joinder  of  assignee  as  party 75^ 

assignor  of  judgment  must  acknowledge 12® 

of  undertaking  on  attachment  on  discharge  of  defendant 71^ 

of  right  to  shertfT's  deed  on  sale  or  execution 147-* 

action  by  assignee  to  recover  chattel 1^ 

liability  of  transferee  of  cause  of  action  for  costs S24t 

ABsflsmneiit  for  Benefit  of  Creditors. 

petition  of  surety  of  assignee  to  be  relieved  from  bond 812 

preference  of  actions  by  or  against  assignee 791 

filing  notice  of  assignment  of  judgment • 12Jj 

consent  to  discharge  insolvent   debtor. ••••••••••••••••••••■••  2153 

Asslstanoe. 

wken  writ  ifsses  in  condemnation  proceeding.  • • Vlt 
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INDBX« 

Assoelatlc  »■• 

jurisdiction  of  county  court  over  joint-stock  associations 841 

action  hy  or  against  president  or  treasurer 1919 

right  of  action  against  members  not  affected  1923 

what  deemed  an   association 1919 

death  or  incapacity  of  member  does  not  affect  action 1920 

substitution  of  successor  of  officer i  1920 

effect  of  judgment  against  officer 1921 

issuance  of  execution  against 1921 

action  against  members  after  execution  against  association..  1922 

limitation  of  action  against  members  suspended 1923 

misnomer  of  member 1924 

improper  joinder  of  person  not  liable  or  dead 1924 

provisions  relative  to  determination  of  claim  to  real  property 

applicable .•••.. ......••. 16B0 

services    of  summons   by   publication   upon   unincorporated 

associations 438 

Attaehment. 

I.  When  warrant  granted. 

by  whom  granted  in  city  court  of  New  York 827 

time  for  rendition  of  final  decision 710 

not  to  be  granted  with  arrest  or  injunction,  except,  etc 719 

in  what  actions  granted   , 635 

facts  required,  to  procure  warrant 636 

in  action  against  public  officer  for  peculation 637 

may  be  granted  to  accompany  summons 638 

may  issue  on  counterclaim 720 

not  granted  on  submitted  controversy 1281 

hi  action  to  charge  joint  debtor  not  summoned   in  previous 

suit   1946 

service  of  summons  after 638 

affidavits  to  be  filed .- ,  639 

undertaking  on  • ••• 640 

contents  of  warrant • ••...     641 

to  whom^  warrant  directed .•• •••.••     641 

undertaking  not  avoided  by  defect  in  warrant •• 642 

not  invalidated  by  want  of  jurisdiction 642 

security  not  required  from  state,  municipality,  ete... 1990 

liability  of  state,  municipality  or  officer  for  damages 1996 

II.    SXBCUTION    OF    warrant    PENDING    THS    ACTION. 

sheriff  to  execute  warrant  of  city  court  of  New  York 886 

levy  by  sheriff  after  term  of  office 644 

levy  on  defendant's  property 644 

seizure  of  books  of  account,  vouchers,  etc 644 

evidences  of  title 644 

unpaid  subscription  to  foreign  corporation 646 

shares  or  bonds  of  corporation 647 

bonds,   notes  and  instruments  fbr  payment  of  money 648 

interest  as  legatee  or  distributee 648 

interest   in    real  proper^ ......    645 

BOtffec  of  attachment  of  real  property 649 

personal  property  capable  of  manual  delivery 649 

personal  property  not  capable  of  manual  delivery 649 

property  discovered  in  action  bv   sheriff 640 

third  person  to  furnish  certificate  of  defendant's  interest 656 

cxamtnation  of  person  refusing  certificate  of  interest 651 

undertaking  to  carrier  by  water    ; . . .  652 

connivance  to  prevent  levy  on  ^ods  aboard  ship 653 

inventory  by  sheriff  and  appraisers 664 

ikfsriff  to  collect  debts,  etc..  attached 65.% 

may  sue  on  debts,  etc..  attached 665 

action  by  sheriff  in  aid  of  attachment. • 655 

action  by  plaintiff  in  aid  of  attachment 677 

of  perishable  goods  and  atrtmala 
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INDBX. 
Attaokmeiit  —  Continued, 

II.    ExSCUTtON    OF    WARSAMT    PXMDINO    THB    ACTION Contmtt«L 

enforcement  of  return  of  inventory , . 

refusal  to  return  inventory  a  contempt 68] 

levy  not  superseded  on  appeal   1311 

additional  allowance  to  plaintiff  when  property  attached.  S262  Sj54 

computation  of  additional  allowance MM 

■bcnfTs  fees  on SXfl 

for   levying   on   warrant 3307 

for    inventory    and    appraisal S307 

;>oundag:e    3307 

exemption   of  exhibits  at  exhibitions 1404a 

III.  VaCATIKO  Ol   MODIFYING  WAKRANT;    tNCKBASINO  tSCUUTT. 

when  warrant  "  annulled "   8S43 

who  may  move 682 

what  relief  may  be  asked 682 

motion  to  vacate  or  modify  or  increase  security 682 

to  whom  application  made 68S 

time  for  rendition  of  final  decision 719 

on  what  papers  made 683 

denial  of,  not  to  prejudice  subsequent  motion 686 

restoration  of  attached  property  to  defendant   V^ 

restoration  of  books,  vouchers,  etc.,  to  defendant 710 

delivery  of  undertakintifs  to  defendant 710 

assignment  of  undertakings  to  defendant 710 

defendant  to  be  substituted  in  sherilTs  action 710 

cancelling  notice  attaching  real  property 711 

slieriff  to  file  warrant  and  return  thereon •.... •  71S 

IV.  DitCBABGB    OF    ATTACH  MINT. 

notion  for  discharge •  687 

undertaking  on   application 688 

application  by  one  of  several  defendants 689 

undertaking  by  one  of  several  defendants 688 

sureties  to  justify  if  required 600 

sheriff  to  retain  property  until  justification 081 

provisions  aoply  to  vessels 082 

partner  of  defendant  may  apply OOS 

undertaking  by  partner  of  defendant .^ ON 

proceedings  to  ascertain  value  or  sufficiency  of  sureties OdS 

notice  of  application 660 

undertaking  by  junior  creditor  to  prevent  release  of  foreign 

vessel  701 

restoration  of  attached  property TOO 

of  books,   vouchers,   etc 710 

delivery  of  undertakinirn  to  defendant 710 

assignment  of  undertakinirs  by  sheriff  to  defendant.........  710 

defendant  to  be  substituted  in  sheriff's  action 710 

cancellation  of  notice  attaching  real  property ^ ... .  711 

sheriff  to  file  warrant  and  return  thereon • •....•  7U 

V.   FlBFlBBNCSt  BBTWBBN   WABBANT8. 

rule  as  to  executions  governs • • ■•••  ^ 

Irvv  under  junior  warrant 008 

unaertaking  by  junior  to  prevent  release  of  foreign  vcaad....  ^ 

subsequent  attachment  of  foreign  vessel 708 

rights  of  junior  in  action  in  aid  by  senior  and  sheriff 703 

action  in  aid  by  junior  jointly  with  sheriff 704 

rights  of  third  and  subsequent  creditors 706 

•rder  of  preference  as  against  exceation 140T,  1406 
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Attmclmient  —  Continued. 

VI.  Claims  of  tuiso  paktiss  to  proputt. 

trial  of  claim 108,  109,  657 

indemnity  by  plaintiff  to  sheriff Qd8 

affidavit  of  claimant 667 

application  by  claimant  to  colirt 658a 

undertaking    658a 

justification  of  sureties 658a,  680 

retention  of  oroperty  until  justification 668a,  691 

payment  of  snenff's  fees,  etc 668a 

action  by  sheriff  on  undertaking 658a 

finding  not  to  prejudice  claimant 669 

sheriff  to  keep  property  or  proceeds  until  judgment 674 

payment  of  money  into  court 675 

release  of  surplus  property  676 

sheriff's  fees  tor  notifying  jury 3807 

1.  Domestic  vessels. 

proceedings  on  claim  660 

appraisal    661 

undertaking  for  release 662 

order  for  discharge 668 

action  by  defendant  on  undertaking 664 

action  by  sheriff  on  undertaking 664 

defences  in  action  on  undertaking 066 

sale  by  sheriff   671-678 

2.  Foreign  vessels. 

claim  of  ownership < 666 

appraisal    666 

notice  of  appraisal  667 

undertaking  by  plaintiff  668 

discharge  of  foreign  vessel 669 

discharge  on  claim  of  title 670 

sale  by  sheriff   671-678 

VII.  Actions  in  aid  op  attach  mint. 

by  sheriff 666 

by  plaintiff 677 

costs  in  action  by  plaintiff 677 

leave  to  plaintiff  to  sue 678 

joining  plaintiff  with  sheriff 679 

management  is  subject  to  direction  of  judge 680 

rights  of  junior  in  action  by  senior  and  sheriff 708 

by  junior  plaintiff  jointly  with  sheriff 704 

VITI.    PROCKZDINGS    AFTER    JUDGMENT. 

entry  of  judgment  by  default  on  service  by  publication 1217 

to  wnom  execution  issues 706 

when  judgment  enforceable  only  against  attached  property. .  707 

requisites  of  execution  after  levy  of  attachment 1370 

how  judgment  satisfied  708 

order  of  sale  of-  property 708 

concealing  or  withholding  property 708 

collection  of  debts  and  choses  in  action 708 

sale  by  sheriff  under  order  of  court 708 

warrant  revived  by  reversal  of  judgment  for  defendant 3343 

efT«ct  of  stay  of  proceedings  on  final  judgment  for  defendant.  8343 

IX.  Actions  against  sheriff. 

<uhstitution  of  indemnitors  as  defendants .  1421 

aotice  of  application   1422 

terms  on  substitution 1423 

when  indemnity  relates  to  part  of  property 1424 

proceedings  when  officer  is  joined  with  indemnitors 1426 

effect  of  order 1428 

officer  must  give  notice  of  action 1427 

property  seized  under,  not  to  be  replevied 1690 
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Mtaokaieat  —  Continued. 

X.  Ik  justices'  courts. 

in  what  actionB  wamnt  may  be  gnated ••••.• SW 

affidavit  on  application 2906 

grounds  for  issuing  warrant 2^*06 

to  be  issued  with  summons 2907 

form  and  contents  of  warrant   , 2907 

plaintiff's  undertaking 2908 

execution  of  warrant 2909 

sale  of  perishable  property 2909 

acrvice  of  summons  and  warrant  on  defendant 2911 

undertaking  by  defendant SOU 

re-dcIivery  to  defendant 2911 

claim  by  third  person 2912 

bond  of  claimant  and  delivery  thereon 2912 

judgment  in  action  on  bond  of  claimant 2913 

action  by  defendant  on  claimant's  bond 2914 

return  of  warrant. 2015 

motion  to  vacate  or  modify  warrant 2918 

motion  to  increase  plaintiirs  security 2916 

effect  of  vacating  warrant  on  jurisdiction  of  justice 2917 

proceedings  when  aummons  not  personally  served 2918 

•    effect  of  judgment  when  summons  not  personally  served 2918 

execution  when  summons  not  personally  served 2^8 

property  levied  on,  cannot  be  replevied 1690,  ~ 


XI.  Ik  local  courts. 

1.  New  York  city  court. 

proof  required  to  obtain  warrant tM 

order  for  service  of  summons  without  city  or  for  publica- 

tior 817© 

sale  of  perishable  property  levied  oo S17I 

%  Ntw  York  municipal  courts. 

when  warrant  to  issue SXLO.  3211 

ll  /m  Albany  and  Tro% 

when  warrant  to  Issue ••• • 8210i  SUl 

A^ttendanta. 

of  courts,  not  to  practice  as  attorneys (0 

how     furnished ••••• 31 

of    appellate    division 221,    242 

of  court  in  Kings,  Queens  and  Richmond  counties 95,     96 

sheriff  to  designate  constables  and  deputies 97,      9b 

penalty   for  neglect  to  attend 99 

of   New    York   city   court SSSKOT 

tenure  of  office   and   fees  not  affected 33M 

tompcnsation   •Wl- 

of  surrogates  courts 2498 

Attorneys. 

I.  Qualifications  and  admission. 

refusal  of  admission  for  fraudulent  acts M 

examination   and   admission ,  66 

board  of  law   examiners  created 36 

rulea  for  admission  of 193 

rules    of    examination .  • .  .^ ^ •^ 

changing   rules   for   examination   and  admission 57 

rules  may   exempt  graduate   from   clerkship 58 

admission    of,    from    other    states 56 

oath   of   office    ^ 

certificate    of    admission .' •  w 

residence  in  adjoining  states •••.••».•..  W 
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Attorneys  —  Continued. 

I).  Suspension  and  removal. 

suspension  for  misconduct ifT 

disqualified   on  conviction   of  felony 67 

disbarment  of  former  prosecutor  for  defending  prosecution . .  80 

to  be  suspended  or  removed  only  on  notice 68 

service  of  notice  without  the  state 68 

district  attorney  to  prosecute  cases  for  removal 68 

removal  operates  in  every  court ". 69 

vacating  order  of  debarment 67 

expenses  of  proceedings  to  remove 68 

III.  When  disqualified  to  act. 

of  judge,  in  matter  before  him 50 

partner  of  judge   before  judge 49,  50 

clerk  of  juage. before  judge 50 

clerk,  etc.,  in  his  own  court 01 

sheriff,  coroner,  etc.,  not  to  practice 62 

of    surrogate    2474 

clerks   of   surrogates'   courts 2502 

district  attorney,  etc.,  not  to  defend  after  he  leaves  office...  79 

partner  of  district  attorney,  etc.,  not  to  defend  prosecutions.  78 

constable  and  law  partner  of  justice  before  justice 2890 

judge  of  court  of  claims 279 

IV.    PaorBMlONAL  DUTY  AND  CONDUCT. 

non-payment  of  money  a  civil  contempt 14 

misbehavior,  neglect  or  disobedience^  a  civil  contempt 14 

assuming  to  act  as,  without  authority 14 

only  attorneys  to  practice  in  New  York  city 68 

penalty  for  unlawfully  practicing  in  New  York  city 64 

treble  damages  for  deceit 70 

deceit  a  misdemeanor   70 

treble  damages  for  wilfully  delaying  cause 71 

not  to  lend  name 72 

not  to  buy  claim   73 

not  to  give  consideration  to  procure  business ^ 74 

misdemeanor  to  buy  claim  or  illegally  procure  business 75 

taking  bond,  etc.,  not  within  prohibition  against  buying  claim.  76 

party  prosecuting  in  person  within  prohibitions  on  attorney..  77 
corporation    engaged    in  'business    of    conducting    litigation, 

within    same    prohibitions 77 

unlawfully  defending  prosecution  is  misdemeanor 80 

■ay  defend  himself  in  person 81 

liable  for  costs  for  pleading  scandalous  matter S45 

order  of  arrest  in  action   for  malpractice 549 

in  action  for  misapplied  funds 640 

in  justice's  court  for  misappropriating  funds 2896 

limitation  of  action  for  money,  etc,  received  by 410 

communications  to,  are  privileged   8?*K 

privilege  waived  when  attorney  subscribes  will  as  witness 836 

V.    ApPEAKANCE  AND  AUTHORITY. 

appearance  may  be  by 55 

in  justice's  court   2886 

assignment  to  conduct  action  by  or  against  poor  person..  458,  460 

463 

may  appear  in  proceedings  instituted  by  state  writ 1905 

of  relator  in  state  writ  deemed  attorney  for  people 1995 

proceedings  on  death  or  disability ^ 66 

appearing  for   two   or   more   defendants   to   receive  one   copy 

complaint 479 

want  of  warrant  of  attornev   cured   by  judgment  on  verdict, 

etc 721 

immaterial  omissions  of,  cured  by  judgment  on  verdict,  etc...  T21 

may  satisfy  judgment  within  two  years  after  entry 126P 


INDEX. 

^ttovneya  ^.  Contlnved. 

V.  AppBAiANcx  AND  AUTUOKiTY  —  Continued.  * 

revocation  of  authority  to  satisfy  judgment 12SI 

proof  of  authority  to  appear  in  justice's  court 28M 

production   of  authority  of  plaintiff's  attorney   in  action  of 

ejectment     15ia-1514 

not    liable     for    costs    because    of    contingent     interest    in 

recovery     3247 

liability  for  costs  when  security  not  given 3278 

VI.  Subscription  op  pkocbss  and  pleadings. 

process  to  be  subscribed  or  indorsed  by 34 

to   subscribe   summons 417 

pleadings 520 

notice  of  appearance,  answer  or  demurrer 421 

order    of    arrest 561 

warrant    of    attachment I 641 

offer  and  acceptance  of  compromise 740 

verification  of  pleadings  by 52S 

of     account SSI 

VII.  Sekvicb  of  papers  on. 

service  of  papers   on T96 

by   leaving  at   residence 797 

by  leaving   in   office 797 

by  leaving  with  partner,  clerk,  or  person  in  charge  of  office.  797 

after  appearance,  papers  to  be  served  on  attorney 799 

VIII.  Compensation. 

compensation     for    services 68 

Hen  for  services  on  cause  <^  action 66 

lien  not  affected  by  settlement 66 

determination   and  enforcement  of  lien 66 

costs  to  poor  person  paysUile  to  attorney 467 

not  entitled  to  witness  fees  for  testifying  for  client 3288 

IX.    PRnriLEOE    AND    EXEMPTIONS. 

communications   to,    are   privileged 835 

privilege   from   arrest 565 

furniture  and  library  of  householder  exempt  from  execution.  1381 

exemption  from  jury  service. 1090,   1081,  1127 

proof    of   exemption 1062»  1128 

Attorney-G^n^ral. 

L    POWBBS    AND    DUTIES. 

partner  not  to  defend  prosecutions ^ 

not  to  deferid  after  leaving  office •» 

application  to  perpetuate  testimony  in  relation  to  claim  filed  ^^^ 

against   state    2So» 

to  represent  state  before  court  of  claims 270 

superintendent  of  public  works  to  assist  in  canal  claims ....      270 

to  aporove  bond  of  depositories  of  court  funds 746 

to  appear  for  state  in  foreclosure  of  realty 1627 

searches  to  be  made  without  charge  for 3290 

may  appeal  from  discharge  of  prisoner,  on  habeas  corpus — .  2059 

application  by,   for  habeas  corpus  to  testify 2011,  2012 

no  fees  or  undertaking  to  bring  up  prisoner  on  habeas  corpus  2008 

to  make  application  for  writ  of  assessment  of  damages 21(0 

to  anpcar  on  application  to  discharge  of  insolvent  debtor....  2207 
as  to  final  accounting  of  receiver  of  corporation 2431b 

n.    SbRVICS   OP  PAPERS   ON. 

notice  of  claim  against  state  to  be  filed  with 264 

summons  in  action  for  partition ^^^^ 

citation  on  petition  for  administration  .....••. ^Sa 

on  accounting   by   executor   or   administrator.........  ^^ 

notice  of  application   to  discharge  insolvent  debtor....  2165^  gjg 

in  action  to  enforce  mechanics'  liens 34l» 
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Attwraey-Oeiieral  —  Continued* 

IIL  Actions  by. 

CAuses  of  action  against  same  defendant  to  be  joined 19M 

consolidation  of  actions  by  people  ai^inst  different  defendants.  1969 

joinder  of  relator  as  party  plaintiff  in  action  by  people 1M6 

rdator  to  give  security  for  costs,  etc 1080 

wben  he  must  begin  action  against  corporation 1808 

■gainst  directors  and  officers  of  corporation  for  misconduct . .  1782 

in  name  of  people  to  dissolve  corporation 178S,  1786 

reference  of  issues   ••••••••••••• 1013 

to  annul  corporation •  1707,  1798 

by  people  to  recover  public  funds • ••••....  1076 

to  vacate  letters  patent   1057-1060 

in  name  of  oeople  against  usurper  of  office  or  franchise.  10i8-10M 
See  ••  guo  Wakranto." 

to  recover  penalty  or.  forfeiture •••••  1002-1064 

limitation  of  action  for  penalty  or  forfeiture ••••••..     887 

on  undertaking  in  contempt  proceedings 2200 

against   sheriff    for   taking   insuificient    undertaking   In    con- 
tempt proceedings 2201 

ejectment  for  real  property  escheated  or  forfeited 1077-1082 

application  for  state  writ 1008 

neitice  of  motion  for  temporary  receiver  on  voluntary  dissolu- 
tion of  corporation  •••••• ••••••••••••••• 


Awnrd. 

Sec  *'  AlBITKATION." 

iisai. 

I.  Gbmesal  provisions. 

fictitious,  punishable  as  a  civil  contempt ••••••••••••      14 

custody  of  person  surrendered  in  exoneration  of  bail. ••••..•     110 
surrender  on  removal  of  action  from  county  to  suprens  court.    846 

on  hearing  on  habeas  corpus • 2036 

fixing    and    allowing    on    certiorari    to    inguire    into    deten- 
tion  2046-2048 

pending  appeal  on  habeas  corous  or  certiorari •  2060-2064 

notice  of  justification  in  N.  Y.  city  court.. •••••••••••••••••  81(U 

II.  On  ordbr  op  arrbst.     See  "  Arrbst." 

. 

preference  of  actions  by  or  against  trustee. ••••••••••••••••••     T91 

notice  of  title  of  trustee  to,  of  judgment ••••••••••••••••  1268 

discharge  in,  as  ground  for  vacating  arrest., •••••••••     668 

discharge  of  j udgment  against  bankrupt • 1268 

hen  on  real  estate,  not  affected •••••••••  1268 

notice  of  application   • .«  1268 

summary  proceedings  to  dispossess  bankrupt  tenant.... 2231 

stay  of  warrant  on  undertaking  for  rent ••••••••••  2254 

trustee  to  give  security  for  costs • •• •••••  8268 

bankrupt  to  give  security  for  costs.  .•.•••••••••••••••••«•••••  8260 

Sed,  also,  '*  Savings  Banks.** 

petition  by,  for  change  of  name ••••••••••• 2411 

superintendent  of  banks  to  approve  change.. ••••••••••• 2411 

contents  of  petition  for  change •••..  2412 

order  changing,  to  be  filed  with  superintendent  of  banks 2414 

excepted  from  provisions  for  voluntary  dissolution ^^1^ 

action  on  notes  and  bills  used  aa  money,  not  limitad.>  •••••••• 
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BanlM  —  Contlmied* 

limitation  of  actions  for  penalties  against  directors  and  stock* 

holders ••  394 

preference  of  actions  against  banks  of  issue ;*:"  "^^ 

#rder   of    arrest   in    action    against   agent    for    misappropriating 

funds W» 

in  justice's  court  2M5 

deposit  of  money  collected  on  attachment 675* 

of  decedent's  funds  or  property 2b^ 

designation   of   depositories   of  court   funds ^*B 

accounts  of   depositories i*/* 

certificates   to   deposits   of   court   funds '*** 

Bastardy. 

See,    t'o,   *•  Legitimacy."  - 

sittings  of  court  may  be  private •_•  •  ** 

Battery. 

See  "  Assault  and  Batte»t." 

Bawdy  Houaea. 

summary  proceedings  to  dispossess  tenant ^Ji 

notice  by  neighbor  to  owner  to  commence  proceedings ^T 

petition  by  neighbor  ...••••• ^ 

service  of  precept  on  landlord   js»- 

final  order  against  occupant  in  proceeding  by  neighbor ffl« 

warrant  to  dispossess  defendant   *»B 

Biffamy. 

ground  for  annulling  marriage ^"^^ 

Bill  of  Particulars. 

court  may  order   ^1 

penalty  for  default   ^* 

m  action  in  justice's  court ***^ 

Bills  and  notes 


not  to  be  acknowledged  or  proved JJJ 

when  notary's  certificate  of  protest  and  notice,  evidence wj 

service  of  affidavit  denying  notice  of  protest ^ 

when  notary's  protest  evidence  of  demand *J 

when  memorandum  by  notary  evidence  of  notice W* 

proof  of  presentment  and  protest  of  foreign  bills ^ 

may  be  attached   ; • • ,*•••••••     25 

holder  to  certify  defendant's  interest  when  attachment  levied...     w 

sale  on  execution,  when  attached ^JJ? 

deemed  assets  in  hands  of  executors,  etc..... *^ 

action  on,  of  moneyed  corporation  not  limited ^ 

how  pleaded • km 

counterclaim  in  action  by  transferee jjj 

joinder  of  parties  severally  Kable J?! 

action  by  transferee  of |r^ 

by  drawer  or  indorscr  for  costs  and  expenses ivra 

order  for  trial  in  action   against  corporation JJ^ 

extension  of  time  in  action  against  corporation J 'f^ 

actions  on  lost  instruments {J*i 

indemnity  on  judgment  on  lost  instrument *J}* 

no  indemnity  by  state,  etc.,  on  lost  instruments *»*" 


Bills  of  ESxcltanee. 

See  '*  Bills  and  Notes. 


» 


Board  of  Claims. 

See  "  Court  of  Claims. 


»i 
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INDEX. 

included  In  "  body  or  officer  "  on  review  by  certiorari 2146 

is  "  person  "  under  condemnation  law 3868 

service  of  mandamus  on JWyTO,  2071 

of  certiorari   on    2130 

action  by  people  against,  for  public  funds 1960-1076 

preference  of  action  by  people  against 780 

order  of  arrest  in  action  against 549 

attachment  in  action  against 637 

injunctions  against  boards  of  state  officers 605 

taxpayer's  action  against   1925 

may  administer  oaths 843 

issuance  of  subpoena  by. 854 

recalcitrant  witnesses  before 856 

habeas  corpus  to  bring  up  person  to  testify  before 2009 

no  security  on  appeal  by  board  of  state  officers 1313 

arbitrators  have  powers  of  boards  over  witnesses 2370 

llody  SSxeciition. 

See  **  Execution,"  XIII. 
Boi&da. 

See,  also,  *'  Undertakings." 

I.    As    PROPERTY    AND    CHOSES    IN    ACTION. 

attorney    not    to    purchase 73,    75,       76 

justice   or   constable   nrt   to   purchase 3137,3138 

action  on   penal  bond 1915 

legal  effect  of  condition  ot   penal   bond 1915 

jurisdiction    of    justice 28G2 

damages  for  breach  in  action  in  N.   Y.  city  court 316 

may    be    attached &48 

holder   to   certify   defendant's   interest   on   attachment 650 

sale    on    execution    when    attached 708 

levy  of  execution  on  government  and  corporate  bonds......   1411 

deemed  assets  in   hands  of  executors,  etc 2672 

II.  Fork  and  sufficiency  in  actions  and  special  proceedings. 

form     812 

further     protection     fur 813a 

to    be    acknowledged 810 

party   need   not   join    with    sureties 811 

one    surety    sufficient,    unless,    etc 811 

putting  in   fictitious   surety   punishable   as   contempt 14 

fidelity   or   surety   company   equivalent   to    two   sureties 811 

execution    of,    by   fidelity    or    surety   company 811 

justification   by   fidelity   or   surety   company ,  811 

affidavit    of    sureties    or    party 812 

approval    by   court   or   judge 812 

petition  by  surety  to  be  relieved 812 

accounting  by  principal  on  petition  of  surety  to  be  relieved.  812 
revocation    of    appointment    of    principal    for    failure    to    file 

new    bond    8l2 

examination   of   sureties ^  13a 

when  several  sureties  may  justify  m  smaller  sum.,.......'.  813 

agi  cement  for   deposit  in  trust  company,   etc 813 

to   be   filed 810 

not    affected    by    change    of    parties 815 

immaterial  variance  from  statutory  requisites  does  not  atTect.  720 

amending  defects  in 730 

not  impai/ed  by   removal  of  action   from  county  court 346 

by   claimant   on   attachment    in   justice's   court .• 2012 

of  committee  of    lunatic,  on  petition  to  sell  realty Xi^>X 

of   guardian    of    infant,    on    petition   to   sell    realty 2352 

III.  Actions  on  bonds  in  actions  and  special  proceedings. 

no  appeal  to  court  of  appeals  from  judgment  of  affirmance  in 

action   on   individual    boud   on    appeal 191 

action  by  party  on  bond  to  neoplc  or  public  oflicer 814 
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Bonds  —  Coatlnued. 

III.  Actions  on  bonds  in  actions  and  special  nocniniiGB.-—  ConlisQed. 

leave  to  sue  on  bond  for  benefit  of  litigant 814 

jurisdiction  of  N.  Y.  city  court  of  actions  on  bonds  in  that 

court 316 

action  on  bond  of  claimant  on  attachment  in  justice's  court.  2SIS 

2814 
action  on  bond  on  petition  to  sell   realty.* 2358 

rV.  Of  officials. 

receivers^  trustees,  etc..  deemed  officers 1800 

assignee  of   insolvent  debtor  deemed  officer ISBD 

on   assumption   of   public   office 1961 

Uerk    of    court    of    appeals 10 

)f  depositaries  of  public  funds 746 

guardian  ad  litem  of  infant 474-476 

in    partition    ....| 1536 

for  lei^scv  or  'distributive  share 1820 

guardisn  of  infant  after  partition ISffl 

committee  of  incompetent 2337 

on   application   to  sell   real   property  of  infant   or   incompe-  _ 

tent  .  .  .   .H 2KS1-23SS 

of  receiver  71S 

increasing  bond  of  receiver TXi 

V.  Actions  on  official  bonds. 

receivers,  trustees,  etc.,  appointed  by  court  deemed  officers..  1800 

assignee  of  insolvent  debtor  deemed  officer 1800 

in  what  court  to  be  brought 1800 

when    demand    necessary 1801 

application    for    leave,    ex   parte 180S 

order   vacating   leave   on   notice 1S08 

of  sheriff,  application   for  leave  to  ;Bue  on 1880 

order  granting  leave   1881 

where  to  be  brought 1881 

actions  for  other  defaults  not  affected  by  pendency. .  1883 
indorsement  on  execution  directing  manner  of  collec- 
tion   1883 

sureties  may  plead  previous  pajrments,  etc.,  as  defence.  1884 

ratable    distrioution    among   claimants 1885 

of  surrogate,  leave  to  sue  upon 1886 

county  treasurer,  leave  to  sue  on,  for  failure  to  pay  money..  1887 

leave  to  sue  on  officiaPbonds  of  other  officers 1^ 

provisions  relating  to  sheriff  apply  to  other  officers 1880 

VI.  In  suesogatx's  court.     See  Surrogate's  Court. 

Books. 

discovery   and   inspection,    see    "  Discoverv." 

production  compelled  only  by  order  or  suopcaia  duces  tecum..    887 

of  forei^  corporation  are  presumptive  evidence 9S9 

admissibility  ox  copy  of  books  of  foreign  corporation 990 

verification  of  copy  of  book  of  foreign  corporation 9M 

general  provisions  for  discovery  spplicsble  to  surrogate's  court.  2770 

proceedings  to  compel  delivery  to  public  officer ^HS 

proceedings  to  obtain,  after  judgment  determining  title  to  office.  19u 

demand  for,  after  judgment  determining  title  to  office 1961 

seizure  of  books  ox   account  under   attachment 614 

restoration  on  vacating  or  discharging  attachment 710 

Boundaries. 

may  be  subject  of  arbitration 2365 

Brcacli  of  Peace. 

when  a  criminal  contempt ' 
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Bremelft  of  Promlae  to  Marry. 

pleading  matter  in  mitigation  of  damages 608 

proof   m    mitigation   of    damages 636 

order  of  arrest  in  action  for. 649 

claim   for  damages   not  assignable 1010 

attachment  not  to  issue   636 

excepted    from    justice's   jurisdiction 2862 

of  Albanjr  city  court 3283 

of  Troy  justice's  court 8228 

Bribery. 

of  ofitccr»  by  juror  in  New  York  connty ,  1122 

acceptance  of  bribe  from  juror  in  New  Yoric  county 1128 

concealment  of  offer  to  take  bribe   from  juror  in   New  Yoric 

county 1121 

to  induce  omission  of  juror's  name  in  Kings  county 1168 

penalty  where  juror  accepts  bribe \ 1104 

Bridges. 

damages  for  cutting  timber  for , ,..  1668 

Brokers. 

order  of  arrest  in  action  for  funds  or  property  misapplied. . . .     540 
in  justice's  court 2886 

Bronx  County. 

fees  of  recording    officers ,,  .3332a-3332d 

Brooklyn,  Jnstlees'  Courts  in. 

appointment    of    interpreters 3121-3124 

designation    of   attendants 3125 

when  court  to  be  opened 3138 

removal  of  action  to  county  court 2034 

appeals  from  judgments  of 3068 

provisions  relating  to  justices'  courts  applicable 3133 

Broome  Connty. 

jail  liberties  for 145 

Bnilalo,  City  Court  of. 

is  not  a  court  ot  record t^^Ji 

removal  of  action  on  answer  of  title 2068 

summary   proceedings   to   dispossess 2234 

discharge   from   imprisonment  on  execution 8088 

Bvryins  Grounds. 

exempt    from    execution • 1305 

designation  of,  as  exempt 1886 


« 


of   municipal   corporations,    proof   of..... 941 

O. 
OalendAr. 

may  be  ordered  printed 10 

expense  of  printing  a  county  charge 20 

preparation  and  distribution 977 

notes  of  issue  to  be  entered  on 077 

order   of  issues   on •  •  • .  078 

order  of  disposition  of  issues 078>  979 

trial  terms  for  actions  on  contract,  etc m2 

classification    of    issues • 977 

preference  on,  sec  "  Preference." 

contested  application  for  insolvent's  discharfje  to  be  placed  on..  2167 

retention  of  place  on   amendment  of  picadmg 7ffl 

payment  of  sheriff's   calendar    fees 880T 
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Canaln. 

filing  of  claims  and  notices 270 

compromise  of  claim  ^[aintt  state 270 

officers  exempt  from  jury  service * 1029,  1030 

CanaAa. 

wills  of  personal  property  executed  in   2811 

carriers. 

actions   against    T  19tf 

undertaking  when  attachment  levied  on  goods  aboard  vessel . .      6SS 
connivance  to  prevent  levy  of  attachment  on  goods  aboard  ship.    853 

Case. 

judge  out  of  office  may  settle 25 

on  appeal  to  court  of  appeals  from  judgment  on  verdict  subject 

to  opinion  of  court 133B 

to  be  made  on  appeal  from  judgment  or  order  on   motion   for 

new    trial    W7 

exceptions  may  be « stated  separately   997 

findings  on  facts  and  law  not  to  be  stated  when  they  appear  in 

decision   or   report    Vf* 

contents   of    Vfl 

rtUings  and  remarks  of  trial  judge  not  to  be  altered 81 

not  required  on  motion  for  new  trial  before  trial  judge 99R 

on  motion  for  new  trial  for  irregularity  or  surprise 9W 

on  appeal  on  exceptions  to  decision  or  report WS 

appeal  from  order  on  motion  for  new  trial  on  judge's  minutes 

to  be  heard  on  case  settled 90^^ 

on  submission  of  controversy   127T>,  12*] 

making  «nd  settling  on  appeal  in  condemnation  proceedings XVT 

statement  of  exception  in,  not  to  prejudice  motion  for  new  trial.  10i*J 

final  judfirment  not  stayed  by  preparation  or  settlement  of IW 

order  refusing  resettlement  is  anpealable   1-MJ 

necessary  to  review  facts  on  appeal  from  surrogate's  court.. ••  2VSi 

settlement  of  case  on  trial  before  surrogate... ..•••  2MS 

costs  lor  making  and  serving X?<1 

costs  for  making  and  serving  amendments   3??1 

stenographer  not  to  be  interested  in  preparing  or  printing. ....      92 

Cavae  of  Action. 

See  "Actions." 
joinder,  see  "  Pleadings." 
transfer  of,  see  "Assignment." 
statement  of,  in  pleadings,  see  "  Pleadings." 

Cayvsa  County. 

allowance  to  grand  and  trial  jurors. 33U 

Cemeteries.  . 

burying  ground  exempt  from  execution ^    .    *^*»^ 

designation  of  exempt  burying  ground l-^^ 

waiver  or  release  of  exemption 1*** 

Censan.  . 

certificate  of  director  of  census  admissible  in  evidence JHi 

Certlfleatea. 

admJFsibility  as  evidence,  sec  **  Evidence,"   VIII. 
to    foreign   records,   etc.,    see   "  Evidence,"    X. 
Certiorari. 

1.    To    IN'OVIRE    INTO    DETENTION.  ^^ 

a    state    writ ^; 1**^ 

for   general   provisions,   see   *'  Writs." 

L  Application  for  writ,  ^^^ 

copy  of  mandate  for  detention  to  be  given , ZOg 

penalty  for  refusing  copy  of  mandate  for  detention....  20w 

prisoners    antitled    to   writ 2015 

1178 


INDEX. 
Oertlormrl  —  Continued. 

I.   To   INQUIKB    INTO    DBTENTIOK CoiltltlUed. 

L  Application  for  writ  —  Continued. 

not  entitled  when  detained  on  finieil  judgment,  order,  etc«  2016 

when  detained  by  mandate  of  federal  courts 2016 

to  whom  application  to  be  made 2017 

application  to  be  by  petition 2017 

essential  allegations  of  petition 2019 

petition  to  be  verified 2019 

requisites  of  application  in  adjoining  county 2018 

1.  The  writ  and  its  issuance. 

when  writ  must  issue 2020 

penalty  for  refusing  to  issue 2020 

may  issue  though  habeas  corpus  refused :  •  •  •  •. 2044 

ha^>eas  corpus  may  issue  notwithstanding  certiorari 2044 

to  issue  in  lieu  of  habeas  corpus  if  offence  not  bailable.. .  2041 

when  issued  without  application 2029 

form  of  writ   2022 

cannot  be  made  returnable  on  Sunday 2015 

may  be  issued  on  Sunday 2015 

when  returnable  before  another  judge 202.*) 

not  to  be  disobeyed  for  defect  of  form 2024 

for  immaterial  error  in  prisoner's  name 2024 

for  misnomer  of  person  to  whom  directed. « 2024 

&  Service  and  return, 

service  of  wnt ; 2003 

service  When  defendant  conceals  himself 2003 

may  be  served  on  Sunday 2015 

fees  to  be  paid  or  tendered 2005 

person  served  deemed  person  to  whom  writ  directed 2024 

person  served  to  make  return 2006 

requisites  of  return   , *, 2026 

commitment  for  disobedience  of  writ 2028 

proceedings  on  return  of  writ  in  lieu  of  habeas  corpus. ..  2042 

4.  Production  of  prisoner, 

power  of  county  may  be  called  to  execute  attachment  or 

bring  up  prisoner  2030 

precept  to  bring  up  prisoner  on  disobedience  to  writ 2029 

execution  of  warrant  to  bring  up  prisoner 20^)6 

return  on  warrant  to  bring  up  prisoner 2056 

concealing  prisoner  to  avoid  writ 2052,  2053 

warrant  to  bring  up  prisoner  about  to  be  removed 2054 

warranA^  to  arrest  for  unlawfully  confining 2055 

proceedings  on  warrant  to  arrest   for  unlawfully  confin- 
ing   2056.  2067 

L  Remand,  discharge  and  allowance  of  hail. 

remand  of  prisoner  lawfully  detained 2032 

power  of  court  to  inquire  into  legality  of  mandate,  etc. .  2034 
when  prisoner  under  civil^  process  to  be  discharged. .....  2033 

prisoner  unlawfully  restrained  to  be  discharged  forthwith.  2043 
order  for  discharge  not  to  be  made  without  notice  to  per- 
son interested 2038 

district  attorney  to  have  notice  before  discharge  of  crim- 
inal prisoner   2038 

discharge   on   bail    when    irregularly   committed   on   crim- 
inal charge 2036 

fixing  and  allowing  bail ,  .  2045 

by  wnom  bail  to  be  taken 2046 

mcharge  of  prisoner  bailed 2047 
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INDEX. 

Canaln. 

filing  nf  claims  and  notices S70 

corapromise  of  claim  against  state ZiO 

officers  exempt  from  jury  service • 1029,  1030 

Canada. 

wills  of  personal  property  executed  in   XU 

Carriers. 

actions   against    /  IMS 

undertaking  when  attachment  levied  on  goods  aboard  vessel 653 

connivance  to  prevent  levy  of  attachment  on  goods  aboard  ship.    653 

Case. 

judge  out  of  office  may  settle 2} 

on  appeal  to  court  of  appeals  from  judgment  on  verdict  subject 

to  opinion  of  court    1339 

to  be  made  on  appeal   from  judgment  or  order  on  motion   for 

new    trial    W? 

exceptions  may  be-  stated  separately   9S>* 

findings  on  facts  and  law  not  to  be  stated  when  they  appear  in 

decision   or   report    W* 

contents    of    967 

rulings  and  remarks  of  trial  judce  not  to  be  altered 81 

not  required  on  motion  for  new  trial  before  trial  judge 99R 

on  motion  f pr  new  trial  for  irregularity  or  surprise 9W 

on  appeal  on  exceptions  to  decision  or  report 9W 

appeal  from  order  on  motion  for  new  trial  on  judge's  minutes 

to  be  heard  on  case  scttied 9S^ 

on  submission  of  controversy   1^79,  12*' 

making  ftnd  settling  on  appeal  in  condemnation  proceedings X^ 

statement  of  exception  in,  not  to  prejudice  motion  for  new  trial.  Ifi"*^ 

final  judgment  not  stayed  by  preparation  or  settlement  of 10ft-" 

order  refusing  resettlement  is  anpealable 1-^^ 

necessary  to  review  facts  on  sippcal  from  surrogate's  court. •••  SItSi 

settlement  of  case  on  trial  before  surrogate •.•••••••.••  2&fil 

costs  for  making  and  serving XSA 

costs  for  making  and  serving  amendments   32ri 

stenographer  not  to  be  interested  in  preparing  or  printing .        82 

Cavae  of  Action. 

See  "Actions." 
joinder,  see  **  Pleadings." 
transfer  of,  see  "Assignment." 
statement  of,  in  pleadings,  sec  "  Pleadings." 
_      County. 
allowance  to  grand  and  trial  jurors. 3S1^ 

Cemetcrlea. 

burying   ground  exempt  from  execution ,    .    l'*'«J 

designation  of  exempt  burying  ground l-*^*^ 

waiver  or  release  ot  exemption •   1*^ 

CennaH. 

certificate  of  director  of  census  admissible  in  evidence vH 

Certtflcatea. 

admiFsibility  as  evidence,  see  **  Evidence,"   VIII. 
to   foreign   records,   etc.,   see   "  Evidence,"    X. 
Certiorari. 

I.    To    INQl'IRE    INTO    DETENTION. 

a    state    writ .  .  .  ., •,; *™* 

for   general    provisions,   sec   "  WaiTS." 

1.  Application  for  writ.  , 

copy  of  mandate  for  detention  to  be  given 3065 

penalty  for  refusing  copy  of  mandate  for  detention....  20© 

prisoners   entitled    to   writ 2Q1S 
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INDBX. 
Certflormrl  —  Continued. 

I.   To    INQUIRE    INTO   DETENTION Contftltied. 

1.  Application  for  writ  —  Continued. 

not  entitled  when  detained  on  final  judgment,  order,  etc«  2016 

when  detained  by  mandate  of  federal  courts 2016 

to  whom  application  to  be  made 2017 

application  to  be  by  petition 2017 

essential  allegations  of  petition 2019 

petition  to  be  verified 2010 

requisites  of  application  in  adjoining  county 2018 

1.  The  urit  and  its  issuance. 

when  writ  must  issue 2020 

penalty  for  refusing  to  issue 2020 

may  issue  though  habeas  corpus  refused 2044 

habeas  corpus  may  issue  notwithstanding  certiorari 2044 

to  issue  in  lieu  of  habeas  corpus  if  offence  not  bailable . . .  2041 

when  issued  without  application 2029 

form  of  writ 2022 

cannot  be  made  returnable  on  Sunday 2015 

may  be  issued  on  Sunday 2015 

when  returnable  before  another  judge 202.^ 

not  to  be  disobeyed  for  defect  of  form 2024  ^ 

for  immaterial  error  in  prisoner's  name 2024 

for  misnomer  of  person  to  whom  directed. « 2024 

&  Service  and  return, 

service  of  wnt ; 2003 

service  wlicn  defendant  conceals  himself 2003 

may  be  served  on  Sunday 2015 

fees  to  be  paid  or  tendered 2005 

person  served  deemed  person  to  whom  writ  directed 2024 

person  served  to  make  return 2005 

requisites  of  return   *, 2026 

commitment  for  disobedience  of  writ 2028 

proceedings  on  return  of  writ  in  lieu  of  habeas  corpus. . .  2042 

4.  Production  of  prisoner, 

power  of  county  may  be  called  to  execute  attachment  or 

bring  up  prisoner   2030 

precept  to  bring  up  prisoner  on  disobedience  to  writ 2029 

execution  of  warrant  to  bring  up  prisoner 20.56 

return  on  warrant  to  bring  up  prisoner 20.56 

concealing  prisoner  to  avoid  writ 2052,  205.^ 

warrant  to  bring  up  prisoner  about  to  be  removed 20.54 

warrant  to  arrest  for  unlawfully  confining 2055 

proceedings  on  warrant  to  arrest  for  unlawfully  confin- 
ing    2056,  2057 

L  Remand,  discharge  and  allowance  of  hail. 

remand  of  prisoner  lawfully  detained 2032 

power  of  court  to  inquire  into  legality  of  mandate,  etc..  2034 

when  prisoner  under  civil  process  to  be  discharged ......  20.^H 

prisoner  unlawfully  restrained  to  be  discharged  forthwith.  2043 
order  for  discharge  not  to  be  made  without  notice  to  per- 
son interested    2038 

district  attorney  to  have  notice  before  discharge  of  crim- 

^inal  prisoner 2C38 

discharge   on   bail    when   irregularly   committed   on   crim- 
inal charge 2035 

fixing  and  allowing  bail «.  2045 

hj  whom  bail  to  be  taken •..  2046 

wacharge  of  prisoner  bailed • 2047 
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Certiorari  —  Centfaved* 

L  To  iNouxiK  INTO  OBTBiTTioif  — >  Contliiued. 

C  Remand,  discharge  and  aUowane*  of  baSl  —  ContlnueJ> 

writ  of  discharge  abolished ^MS 

service  of  order  to  discharge. SOtt 

enforcing  order  for  discharge 2(M8 

penalty  for  disobeying  order  for  discharge 3010 

when  prisoner  discharged  may  be  re>imprisoned  for  same 

cause 20GO 

penalty  for  illegally  re-committing  discharged  prisoner...  20S1 
dismissal  if  prisoner  lawfully  detained  and  not  entitled  to 

bail  SOtt 

C  Appeals. 

what  orders  arc  appealable. •••.«••••••• 2088 

when  people  mav  appeal 2080 

discharge  on  bail  pending  appeal  l^  people 2088 

admitting  to  bail  pending  prisoner's  appeal 208D 

recognizance    pending   appeal    by   prisoner    to    I4>pellate 

division 2061 

by  prisoner  to  court  of  appeals. 2062 

valid  for  adjourned  terms 2061 

custody  of  prisoner  pending  appeal  and  before  admission 
to    bail 


Q.   To  UCVIBW    DBTBRMINATIOM   OP    INPSKIOB   TRXBUNAU 

a  sUte  writ 1601 

may  be  styled  writ  of  review • • 1001 

for  general  provisions,  see  "  Writs." 

q)ecial  statutory  provisiona  excepted 2147 

applies  to  civil  cases  only  and  criminal  contempts 2148 

amendment  of  proceedings  when  mandamus  proper. ••. 2148s 

2.  iVhen  istued, 

when   writ  may  issue •••••• 2120 

"  determination  "    defined. 2146 

**hody  or  officer"  defined 2146 

may  issue  to  officer  after  expiration  of  term. 2196 

not  to  issu^  when  appeal  lies .^ 2122 

not  to  issue  to  review  decjsion  of  civil  action  by  court  of 

record    2121 

not  to  issue  to  review  determination  which  is  not  final...  2122 

not  to  issue  when  re-hearing  may  be  had 2122 

to  issue  only  out  of  supreme  court,  except,  etc. .  .^ 212S 

when  to  issue  from  court  exercising  appellate  jurisdiction. 2124 
to  be  issued  only  within  four  months  of  determination...  2121 

extension  of  time  for  disability  of  relator 2126 

stay  of  proceedings  pending,  obtained  only  by  order 2131 

undertaking  to  procure  stay  of  proceedings. ..  • HSl 

JL  Application  for  writ. 

how  application  for  writ  made ••• 2127 

to  what  court  made. • 2127 

granting  or  refusal  discretionary.......*... 2127 

notice  of  application ••••••••••••. 2128 

service  of  notice ••••••••••••• 2128 

8.  T*he  writ;  service  of  writ, 

when   and  where  returnable .••••••••••••••....••  2182 

to  whom  writ  directed « •••••••••••••.••..•  2120 

mode  of  service  of  writ ..•••••«•••••••••••••.•  2180 

fees  to  be  paid  or  tendered ••••••••••••••••••••• 
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n.  To  BSVXKW  IttTSllCINATIOIf  OF   INFSBIOK  TEIIPWAL  ^  CoiUlllBaii 

4.  TAf  return. 

person  served  to  make  return 2006 

extension  of  time  to  make  return • ••••  2188 

how  return  made •••••••••••••••.••  2184 

further  return  may  be  directed •••  2185 

affidavits  to  supplement  return •• 21S9 

fees  for  makiofir  return 2186 

*         proceedings  when  defendant  dead,  absent  or  incompetent*  -2139 

penalty  for  omission  to  make  return ,. 2189 

officer  failing  to  make  may  be  punished  after  expiration 
of  term 2186 

B.  Hearing  and  determination. 

foycrned  by  rules  applicable  to  actions. •• « 2188 
rin^ng  in  third  persons • •  2187 

hearing  upon  return 2188 

notice  of  hearing 2188 

when  defendant  dead,  absent  or  incompetent 2139 

what  questions  may  be  reviewed 2140 

final    order 2141 

awarding  and  enforcing  restitution 2142 

entry  and  enrollment  of  final  order • 2144 

effect  of  enrollment  of  final  order • 2146 

costs  discretionary   2Xifi 

award  of  costs  by  final  Order 2143 

additional  allowance  on  review  of  assessment  for  taxation.  3258 

OlkAllenve. 

See  "  JuKORS  and  Jury.** 

CliAmperty. 

champertous  actions  by  attorneys •••••••• ••  78-76 

grantee  of  lands  helQ  adversely  may  sue  in  name  of  grantor. .  • .  1601 
costs  in  ejectment  by  grantee  suing  by  grantor. •••••••••••••••  1601 

ClsAttel  MortffAffe. 

action  to  foreclose,  see  "  Foreclosurb." 

CbAttel«. 

action  to  recover,  see  "  Replevin." 

to  foreclose  lien  on,  see  "  Foreclosure." 

to  recover  chattel  distrained,  triable  where  cause  arose. . .     968 

Clsildren. 

See  **  Bastardy  ;  "  "Decedents'  Estates;"  "Distribution;" 
"  Divorce;  "  "  Legitimacy." 

ClsEtrclie«. 

not  subject  to  action  to  annul  corporation 1804 

to  judicial  supervision    1804 

to  action  to  dissolve  corporation   1804 

excepted  from  provisions  for  voluntary  dissolution  of  corpora- 
tions  2431 

Citmtlon. 

See  "  Surrogate's  Court." 

Cities. 

See,  also,  "  Municipal  Corporations." 

excepted  from  judicial  supervision   • 186« 

not  subject  to  action  to  dissolve  corporation ..•••  1804 

to  action  to  annul  corporation .••••. 1804 
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Cltl*«  *-  Continued-  ^1^ 

service   of   summons   on ;• ...•....•••••• 

jurors  not  disqualified  because  residents  or  taxpayers ii»J 

order  of  arrest  in  action   for  funds,  etc.,  of g2 

attachment   in  action   to   recover   funds  of ?J1 

proof    of    ordinances,    by-laws,    etc....... ••:••    ' 

action  for  cutting  trees,  etc.,  on  lands  of .  1«)T,  iw» 

proceedings  to  acquire  lands  excepted  from  repealing  clause  of 

condemnation    law    .-  • *' 

taxpayers'   actions  to  prevent  »"egal.  acts,   etc. ...... ..........  JJ"-' 

overseer  of  poor  may  sue  on  cause  arising  before  his  term . .    l»-b,  i.»-3 
action   against  overseer   of   poor   on   cause   arising   bcforc^bis  ^^^ 

action  by*  state'  'to   recover  public  funds. J Jg 

excepted    from   jurisdiction   of   justices   court ^J* 

venire   in  justice's  conn   in  action  between   two  cities a; V.  r.,V 

deposit   of  justice's  books   with   city   clerk..............  ^l-*-*-'^" 


excepted    from   jurisdiction   of   justice  s   court 

in  justice's  conn   in  action  between   two  cities a; V.  r.,i7 

deposit   of  justice's  books   with   city   ^]^^^'' :"/:'• "  ^^^^'J^A 

costs  when  action  brought  by  state  for  benefit  of  city SZ« 

execution  against  wages  of  employees,  etc i»» 


City  Court  of  Albany. 

See  "Albany  City  CotJRT." 
City  Coart  of  Broolclyn. 

custody  of  seals,  records,  etc.  ■•*  jo**««****««*»««*«**»«*»***'  ^ 

City  Court  of  lionior  Island  City. 

a   court   of   record • ••••«•• * 

City  Conrt  of  IVe^w  York. 

general   provisions  applicable •.••..••.•• 3159,  M47 

provisions  not  applicable ....'...•••... •••••. 51™ 

I.  Constitution  of  court. 

a  court  of  record J 

always  open   for   business ^ 

^     justices,   duties,  etc gj 

suspension  of  justices  from  .office ^ 

designation  of  chief  justice,  duties ^ 

designation  of  terms ^J 

assignment  of  justices  to  terms. w* 

where  terms  held ^ 

publication  of  appointment  of  terms ^ 

rules    of   practice f^ 

justices  may  take  oaths,  acknowledgments,  etc g? 

orders  to  be  made  by  justices  only. , *«' 


JI.  Officers,  attendants,  etc.  ,^ 

clerk,    deputy   cierk,   and   assistants . . . ..._.. g^ 

1245 

fees    of    clerk «*^? 

must  account  for  and  pay  over  fees  *^* 

duties  of  deputy  clerk „~, 

clerks ■     ** 

appointment  of 
appointment  and 
false  interpretation  is   perjury 


oaths  of  clerk,  deputy  clerks  and  assistants »J^ 

clerk  to  keep  judgment  docket a^m 

3S1 

special    deputy    clerks '^ 

appointment    of   stenographers •'  ^ 

appointment  and  duties  of  interpreter •*? 

false  interpretation  is   perjury J 

appointment  and  duties  of  attendants..-. ^ 

clerks,  etc.,  not  to  receive  fees  for  official  services gj 

suspension    of    officers *** 

III.  Jurisdiction.  ,,^ 

jurisdiction •  ■  •  •  •  v^Cn," Xll 

limited  to  demands  not  exceeding  $2.000. *JJ 

actions  on  bonds  and  undertakings  given  in **' 
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City  Court  of  Neir  YorlK -«  Continued. 

lUL  Jurisdiction  —  Continued. 

leave  to  sue  on  bonds  ^ven  in • ' •..  814 

in  replevin  jurisdiction  is  limited  to  $2,000.. 316 

no    admiralty    or    maritime    jurisdiction 817 

actions   frr  services  and  torts  on  vessels 317 

cannot    naturalize     . .  • 318 

removal   of  -action   to   supreme   court 319,  319a 

who    are    deemed    residents 8160 

confession    of    judgment 1275 

submission  of  cotatroversy  to  general  term 1281 

supplementary    proceedings 2434 

summary  proceedings  to  recover  possession  of  real  property . .  2234 

power   to   relieve    from    imprisonment 3163 

seizure   of   chattel   subject   to   lien 1738 

removal   of   actions   from   municipal   court 3216 

■    IV.  Execution  op  mandates. 

to  be  executed  within  city,  except,   etc 338 

execution  may  issue  to  sherifT  of  any  county 338 

subpcena  may  be  served  in  adjoining  counties 338 

warrant  to  apprehend  witness  may  be  executed  in  contiguous 

counties ^ 338 

order  to  perform  act  mav  be  served  within  state 338 

orders  in  contempt  may  oe  executed  within  state 338 

executions   to   be   executed '  by   sheriff 389 

provisional  remedies  to  be  executed  ^y  sheriff 339 

certain  mandates  may  be  executed  by  sheriff  or  marshal ...»  339 

V.   SUMUGNS;   PLEADINGS. 

summons  .   .   .    3165 

short     summons     t 3165 

long    summons    against    non-resident 3165 

order  for  service  of  summons  without  city  or  publication....  3170 

time  of  service  of  pleadings 3166 

time   of   defendant  under   arrest  to   answer 3166 

counterclaims 3174 

VI.  Trials,  etc 

compulsory    ^refejrences    in ^ 1013,  3160 

time    for   service    of    notices 3161 

application     for    preference 3162 

filing    note    of    issue 3162 

non-resident  plaintiff  to  ^ive   security  for  costs 3268,  3269 

commission    to    take    testimony 3171 

reference   of  questions  arising   on   motion 3172 

filing  of   decision  on   trial   by  court 3173 

demand  for  special  decision  stating  findings  of  fact  and  law.  3173 

remitting    portion    of    verdict 3176 

proof  of  paper  by  stipulation,  which   is  required  to   be   cer* 
afied 3164a 

VII.  Judgment. 

application    to    vacate 319b 

VIII.  Appeals. 

from  final  or  interlocutory  judgment 3188 

from   order   or   interlocutory   judgment 3189 

b^   whom   appeal   heard 1344 

time    to    appeal 3190 

hearing 3190 

supreme   court   may   review   exercise   of   discretion 3189 

stipulation    for    judgment    absolute    on    affirmance    of    order 

granting    new    trial 3191 

when   appeal   may   be  taken   to   appellate    division..... 3191 

practice  and  proceedings  on   appeal   to   appellate   division....  3192 

tune   to   appeal   to   appellate   division 3193 

judgment  absolute  on  affirmance  of  order  granting  new  trial.  3194 

enforcing   determination   of   appellate   court 3194 

discharge  of  levy  of  execution   pending  appeal 1311 

costs     3251 

clerk's   fees   for   certifying   papers 31d4a 

ttipulation  waiving  certification  of  papers •••.••• 8194a 


Citr  Comrt  of  Heur  York  —  Conttnaod* 

IX.  Pbovzsional  bsmeoiks;  execution,  etc 

payment   of   money    into    court • CM 

proof    necessary    to   obtain    attachment ••••••••••.•••••  SlflB 

notice  of  non-acceptance  of  bail S168 

notice  of  justification  of  bail  on  arrest •••••••    S168 

sale  of  perishable  property  levied  on 137S 

X.  Maunx  causes. 

ordinary  action  may  be  brought  for  like  cause SIST 

order    of    arrest •••.•••••» 3177 

rules    regulating    arrest • S177 

contents    of   order    of    arrest 8178 

service  of  summons  and  order  of  arrest S179 

execution    of    order ..• 3170 

bail  or  deposit  before  return ••.•••••....•3180^  31S1 

bail   or   deposit   after   return 3182 

custody  of   defendant 3183 

return    of    sheriff 3184 

appearance   and   proceedings   after   return 3185 

8 leadings  may  be  oral   or   written • •..8185 
emand   for    jury    trial •••••••.••  8185 

trial    3186 

preference    of     • -. .3186 

XL  Costs. 

security  may  be  required  from  non-residents  of  csty*»««  82Q&32n) 

notice   of   exception    to    sureties.. • 8108 

notice   of  justifacation ••.••••  3168 

when  several  actions  brought  on  same  instrument.  ••  • 3231 

when  recovery  under  $250 • 3228 

terms   fees ••■«  3251 

upon  adjournment  of  trial • 

section  8301  relative  to  clerk's  fees  not  applicable.. ••••••.« 

XII.  Rbookds.. 

destructioD    of    useless    records ••• •• 


City  Court  of  Ijonlcers. 

See  "  YoNKEKB  City  Coubt." 

Ci^il  Actions. 

defined ••....•.•. ••••••  383T 

only   one   form   of ».•..  8339 

civil    and   criminal    remedies    not    merged 18BB 

Claim  to  Real  Property  |  Action  to  Detern&ine« 

See  "  Real  pBorBBTY." 

Clainiay  Board  of. 

See  "  BoABD  of  Claims." 

Claaa. 

persons  of,  as  defendants  in  partition. ••.. •••..•  1538 

Clerflrynien« 

not  to  disclose  confessioiis. 883 

exempt    from  jury   servke... 1030.1081.1127 

proof    of    exemption • ••1062^1128 

Clerks  of  Court. 

See,  also,  **  County  Clbbxs." 
I.  Appointment:  compensation. 

"clerk"     defined     8Mi 

appointment  of  clerk  of  appellate   division ^   221 

of    special    deputy    clerk ••*^l.^ 

of  New    York    city    court 328^ 

i  court    of    claims 968 

of  clerk  of  surrogate's  court « 85di 

of  clerk  of  surrogate's  court 2M91,  2508 
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Clei^M    of    Coart  —  Continued. 

I.  Appoiwtment;   compensation  —  Continued. 

surrogate  liable  for  clerk's  acts .•   2476 

to  perform  duties  without  reward  except  as  expressly  allowed.  3280 

of  court  of  appeals  to  account  for  fees 3283 

to  make  searches  for  state  officers  without  fee 8290 

fees  of 3304,  3.306 

in  civil  actions   3301 

on  naturalization , 8303 

of  clerk  of  N.  Y.  city  court 3104a 

n.    POWSSS  AND  DUTIES. 

misconduct  punishable  as  civil  contempt ••.••••       14 

not  to  practice  in  his  own  court ....••........••..       61 

not  to  be  appointed  referee,  etc.,  in  New  York 90 

disqualified  as  trial  juror. , 1209 

not  required  to  attend  trials  at  chambers 280 

power  to  adjourn  term  of  court 35,      36 

may  take  oaths  and  affidavits 842 

must  act  as  guardian  ad  litem  when  appointed. 472 

to  make  and  certify  searches 961 

to  open  deposition  taken  on  commission 904.  905,     907 

transmitting  papers  on  change  of  place  of  trial 988 

entry  of  judgment  by  default  by 1212,  1213 

to  record  judgments  in  judgment  book 1236 

entry  on  docket  when  joint  debtor  not  served 1936 

entry  of  satisfaction  of  judgment  against  joint  debtor 1943 

to  make  schedule  of  fines. .  > 2293 

to  issue  warrant  to  collect  fines 2!Sd4,  ^95 

to    tax    costs 3363 

duty  in  taxing  costs 8266 

review  of  taxation 3266 

clerk  of  local  courts  of  Hudson,  Utica  and  Oswego  to  deliver 

books  to  county  clerk 3198 

clerks  of  judges  not  to  act  as  referee,  commissioner,  etc 1024 

Of  surrogate's  court, 

powers 2502,  2503 

not  to  act  as-  appraiser,  attorney,  etc * 2502 

to  furnish  transcript  of  decree 2551 

Qiay  issue  execution  to  enforce  decree 2553 

Of  Justice  of  the  peace. 

not  to  act  as  attorney  before  justice 288P 

m.    SxaVICE    ON,   AND   FILING    PAPERS   WITH. 

writ  or  process  to  be  filed  with,  when  returned 23 

bond  or  undertaking  to  be  filed  with S16 

to  indorse  and  file  deposition 906 

filing  and  indorsing  judgment-roll 1237-1239 

notice  of  pendency  of  foreclosure  action 1631 

when  copies  certified  by,  are  evidence 933 

Of  justice  of  the  peace. 

iervtce  of  notice  of  appeal  on 8047 

service  of  undertaking  on  appeal  on 3050 

icrvice  of  notice  of  appeal  on  clerk  of  appellate  court. . . .  3048 

tting  undertaking  with  clerk  of  appellate  court 
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Clo«d  on  Vltle. 

See  "  Real  Piopeity.** 


Cfide  of  CItII  Proeedure. 

title    S34S 

rule  of  construction 3S45 

punishment  for  crimes  and  misdemeanors  created  by 3346 

applicability  of  different  portions  3S47-3349 

when  old  law  governs...^ 3347-3349 

effect  upon  jurors  and  juries  in  criminal  actions 3350 

upon  grand  juries 3351 

upon  proceedings  taken  or  rights  accrued ; 33S 

upon  appointment  of  terms 33SS5 

effect  upon  officer  and  officers 3SM 

when  deemed  to  have  been  passed • 3396 

when  to  take  effect 8356 

Codlell. 

included  in  "will"   2768 

Colleses. 

professor  or  teacher  exempt  from  jury  service 1030,  10$1,  1127 

proof  of  exemption *. 10S2,  112S 

trustees   or    regents   of   university   only    to   apply    for   dissolu- 
tion, etc : 19M 

l4>pointment  of  receiver 1810 

Contsulaiiton. 

to  take  testimony,  sec  "Dkpositioks;"  "Justice  of  the  Peace." 

VoaaaftlMsloner. 

clerk  of  court,  etc,  not  to  be  appointed.  In  New  York •• 


CommtMloner  of  Hlsli^vays. 

See  "  Highways;  "  "  Oveesebe  of  Highways." 

Coiiin(it«0ioner  of  Jurora. 

for   Kings   county 1131  llC 

for  New  York  county 109O-109G,  1105.  1106 

CommlsMloners  of  Land  Olllce. 

action  to  vacate  letters  patent,  see  "  Lettess  Patekt." 

reports  to,   of   real  property   escheated  or   forfeited 198* 

of  executors  and   administrators 2749,  2753,  3^ 

of  testamentary    trustees 2753,  3^ 

of  general    guardian    •  •  •  •  •  3w 

of  committee  of  incompetent 2338,  «»» 

Committee    of   Person    and    Propertr    of    Incompetent 

Persona. 

I.    JUftlSDICTION    AND   CONTBOL   OF   COUBT.  ^^^ 

over  person  and  property  of  incompetent  persons ^J{ 

to  be   exercised   oy   appointment  of   committee ^1* 

who    are    "incompetent    persons" ^* 

concurrent  jurisdiction  by  supreme  and  county  courts ^* 

duty   of   court   having   jurisdiction •  **-* 

court    may    compel    specific    performance    of    contract    °**"*q,,jj 
by   incompetent  person 2344a 

n.  Appointment  op  committee. 

1.  The  application,  ^^^^ 

application    to    be    by    petition ^^ 

who    may    apply ^g 

overseer  or  superintendent  of  poor  to  apply * *^ 

to   what   court '  ^S 

contents  and  verification   of  petition ...» •J^^ 

lotice  to  be  filed,  recorded  and  indexed aSBos 


INDBX. 

Aitte«  •£  Ineoa&petent  Persons  —  ContinveA* 

IL  Appointment  of  committke  —  Continued. 

ti  Th€  application  —  Continued. 

notice  of  application •• 

injunction   against  alienation  of  property  acquired   from 
incompetent • 2827 

%  Inquisition  before  commissioners, 

order  for  commission ....•••,•.. •.. 2327 

contents  of  commission , 2828 

oath  of  commissioners 2829 

filling  vacancies  in  commission 2829 

summoning  and  impanelling  jury 2320 

hearing  before  commissioners 2331 

inquiry  as  to  lunacy  confined  to  time  of  inquiry,  unless 

extended  by  order 2335 

findings  of  jury  on  inquisition 2381 

return  of  inquisition  and  commission 2332 

expenses  of  commission 2333 

sheriff's  fees  for  summonmg  jury  on  inquest...........  8307 

8.  Trial  by  fury  in  court, 

order  for  trial  at  trial  term 2827 

stating  questions   of  fact   for  trial 2334 

order  directing  notice  of  trial 2334 

inquiry  as  to  lunacy  confined  to  time  of  inquiry,  unless 

extended  by  order 2336 

court  to  determine  incidental  questions 2834 

order  of  reference  of  incidental  question 2834 

4.  Application  on  behalf  of  state, 

petition  by  officer  of  state  institution  where  confined. . .  2328a 

to  what  court  petition  presented. 2323a 

notice  of  petition. 2323d 

appointment  of  committee 2323a 

costs  of  proceeding 2328b 

provisions  for  commission  or  trial  by  jury  not  applicable.  2330a 

ft.  Determination;  appointment  of  committee. 

proceedings  upon  verdict  or  return  of  commission 2336 

same  or  different  individuals  may  be  appointed  for  person 

and   property 2322 

appointment  of  foreign  committee 2326 

security  to  be  given  by  committee 2387 

petition  of  surety  to  be  relieved 812 

revocation  of  appointment  for  failure  to  give  new  bond. .  812 

costs  on  final  order  api>ointing  committee 2336 

costs  on  dismissing  petition 2336 

til*  Powers  and  duties. 

1.  In  general. 

committee  under  control  of  court 2839 

committee  of  property  may  sue 2840 

title  to  securities  representing  money  paid  into  court.....  749 
action  on  securities  representing  money  paid  into  court. .  749 
sower  of  committee  of  property  to  lease,  mortgage  or  dis- 
pose of  real  property 2339 

may  sue  to  compel  conveyance  of  real  property 2846 

committee  may  be  directed  to  execute  conveyance 2847 
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Coa&Bftl ttee  of  Ineompe tent  Peraons  — -  Oontlnmetf. 

III.  Powers  and  Duriss  —  Continued. 

2.  Proceedings  to  sell  realty  of  incompetent. 
procedure,  sec  "  Sals  of  Real  Pbopeety." 
application  to  be  made   only  after  appointment  of  com- 
mittee of  property 2S51 

notice  to  superintendent  of  state  institution 2349 

bond  of  committee  of  property  on  application 2351 

application    to    release    inchoate    dower    right    of   incom- 
petent     2351 

order  on  application 2361 

prosecution  of  bond  on  application  to  sell  real  property..  23.>S 
8.  Partition  by  agreement. 

court   may   authorize 1592 

application   for  ^  authority 1590 

notice  to  superintendent  of  state  institution 1590 

contents  of  petition 1591 

notice  of  ap]'Iication 1591 

authority  to  committee  to  execute  releases 1593 

effect  of  releases 1S9S 

4.  Actions,  etc.,  hy  and  against  incompgtenf, 

service  of  summons  on ••  428»    439 

by  publication. 438,    438 

appointment  of  special  guardian  ad  litem  to  exclusion  of 

committee 42S 

appearance  in  condemnation  proceeding ^SF' 

costs  in  condemnaHon  proceedings.^ 3371 

revocation  of  submission  to  arbitration  by  appointment  of 

committee  before  award 238!^ 

proceedings  on  award  in  arbitration  when  committee  ap- 
pointed  after 2SSS 

In  surrogate's  court. 

service   of  citation   on    incompetent 2S30 

appointment   of    special    guaraian 2534 

5.  Actions  by  and  against  committee. 

power  of  committee  of  property  to  sue.  • 2340 

security  for  costs  discretionary 3271 

party  cannot  testify  to  personal  transactions  with  lunatic    829 
commission  to  examina  orally  cannot  issue  when  adverse 

party  is  committee 806 

open  commission  to  take  deposition  not  issue  when  com- 
mittee  is   adverse   party 89S 

IV.  Removal,  resignation  and  discharge  op  committee. 

petition  of  surety  to  be  relieved 813 

revocation  of  appointment  for  failure  to  give  new  bond....     812 

suspension,   removal  or  resignation ^^ 

fillinpf  vacancy  on  death,  removal  or  resignation 2339 

appomtment  of  special  guardian  to  proceed  for  removal 2342 

removal   for   neglecting  to  ^  account 2342 

discharge  on  recovery  of  incompetent 2343 

restoration  of  property  on  recovery  of  incompetent 2343 

disposition  of  property  on  death  of  incompetent • 2344 

V«  Accounts  or  committee;  compensation. 

on  petition  of  surety  to  be  relieved ^®* 

committee  of  property  to  file  annual  inventory  and  aeoount. . .  2341 

annual  examination  of  accounts  and  inventories ^^^5 

order  to  file  inventory  and  account ^^^ 

order  to  supply  deficieT»cy  in  inventory  or  account 334- 

appointment    of    referee    to    report   on    account 2342 

committee   of   property   must   account   for  moneys  earned  by 

incompetent    2341 
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Committee  of  Ineompetent  Person*  —  Contln«ed« 

V.  Accounts  of  committee;  compensation. —  Continued. 

intermediate  judicial  account 2842 

notice  of  application  for  intermediate  account 2342 

appointment  of  special  guardian  on  intermediate  accounting. .  2342 

compensation  of  committee  of  property 2338 

for  additional  services  in  special  cases 2338 

compensation  of  committee  of  person  to  be  fixed  by  court....  2338 

commissions  may  include  cost  of  bond. •• 3820 

Commitment. 

See,  also,  "  Arrest." 
for  contempt,   see"  Contempt." 
for  non-payment  of  fine,  see  "  Fines.** 
of  recusant  witnesses,  see  '*  Witness." 

for  disobedience  to  certiorari  or  habeas  corpus 2028 

of  executor,  etc.,  for  failure  to  file  inventory • 2669 

Common. 

action  for  cutting  trees,  etc.,  on  public  common •••  1667,  1668 

Common  Carrier. 

Sec  "  Carsiers." 

Common  liOi^. 

evidence  of,  of  another  state  or  country , . . .  042 

reports  of  cases  admissible  to  prove 042 

records,  documents,  etc.,  may  be  proved  according  to  rules  of . . .  062 

descent  of  property  to  heir  at,  how  affected 2672 

writ  of  habeas  corpus  at,  how  issued 2060 

certiorari,  how  issued   212C 

rule  of,  not  applicable  in  construing  Code 3345 

Comukon  PIea«  of  Ne^v  York|  Court  of. 

custody  of  seals,  records,  etc 93 

Complaint. 

See,  also,  "  Pleading.' 


>* 


I.  Form  and  requisites. 

first  pleading  of  plaintiff ...•     478 

statement  of  facts  constituting  cause  of  action 481 

contents  of 481 

causes  of  action  to  be  separately  stated 483 

joinder  of  causes 484 

allegations  not  controverted  deemed  true 522 

requisites  to  support  arrest  in  action  on  contract 649 

demand  for  judgment 481 

demand  for  both  interlocutory  and  final  judgment 482 

on  default  of  answer,   judgment  not  to  exceed  demand 1207 

on  issue  joined,  plaintiff  may  have  any  relief  consistent  with 

complaint   1207 

when    state   party    defendant 447 

In  justices'  courts. 

plaintiff  must  prove  case,   except  where  a  verified  com- 
plaint is  served 28^1 

form   and  verification  of    2030 

joinder  of  cause   2037 

demurrer    to    2030 

II.    1.7     SPECIFIC    ACTIONS. 

Dower, 

description  of  property    lf)06 

to  set  forth  name  o£  husband 1600 

Ejectment. 

description  of  property   1511 
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CoaipUtlnt  ^  Continued. 

II.  In  specific  actions  —  Continued. 

Foreclosure. 

to  state  whether  another  action  brought  on  debt 1629 

when    state   party    defendant 1627 

Partition. 

to   allege   non-appointment    executor,     etc.,   of    deceased 

owner 1538 

property  to  be  described  with  common  certainty 1542 

to   state    interests   of    parties 1542 

"When   state   party   defendant 1594 

Action  to  determine  claim  to  realty, 

necessary  allegations. 1639 

Replevin. 

allegation  of  title 1720 

allegation  of  wrongful  taking  or  detention 1721 

depreciation  of  chattel  by  defendant ..•••..  1722 

Separation. 

misconduct  of  defendant • • 1764 

By  and  against  corporations. 

allegation   of   incorporation........ ..•...••••• 1779 

misnomer    • 1T77 

Against  executors  and  administrators. 

joinder  of  personal  and  representative  causes ••...  1815 

Creditor's  action  against  heirs,  etc.,  of  decedent. 

description  of  lands..... • • ••  1851 

To  charge  joint  debtors, 

essential  allegations ••• 1938 

Mandamus. 

rules  applv  to  alternative  mandamus 2076 

joinder  ot  grievances  in  alternative  mandamus.  ••....•..  2076 

III.  Filing  and  sbrvice  of. 

when  service  may  be  made  on  Sunday. 6 

in  N.  Y.  municipal  coarts SKIT,  3208 

in   Albany  city  court 3207,  3308 

in  Troy  justice's  court 3207,  3208 

may  be  served  with   summons 419 

demand   for   service  of  copy 479 

service  of  copy  on  demand 479 

time  of  service  in  N.  Y.  city  court 8166 

time  for  service  of  supplemental  not  to  be  extended 784 

dismissal  for  failure  to  serve  copy 480 

to  be  filed  on  service  of  summons  by*  publication.  ..•• -.     448 

IV.  Demurrer  to.       See  "  Demurrer.** 

V.  Dismissal;  entry  op  judgment. 

dismissal  for  disobedience  to  order  for  discovery  of  books,  etc.  808 

for  neglect  to  serve  some  of  defendants 821 

for  neglect  to  proceed 822 

plaintiff  cannot  submit  to  non-suit  after  jury  retires 1182 

enlry  of  judgment  by  default  on  verified  complaint 1213 

judgment  for  part  of  claim  admitted Bll 

upon  admitting  counterclaim  for  less  than  demand....  Sl^ 
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Compromise. 

costs   upon    settlement    of   action 3200 

lien   of  attorney    not  affected   by ff 

defendant's  offer  to  compromise T88 

proceedings  on  def endant^9  offer  to  compromiac 738 

oosts  on  rejection  of  defendant's  offer 788 

rejected  offer  not  admissible  in  evidence 788,     7Sd 

proceedings  on  plaintiff's  offer  to  compromise  counterclaim 739 

costs  on  plaintiff's  offer  to  compromise 730 

subscription  of  offer  and  acceptance 740 

entry  of  judgment  on  death  of  party  after  offer  of  judgment. . .     768 

offer  of  judgment  in  justice's  court 2802 

on  appeal  from  justice's  court. 3070,  3072 

of  penalty  or  forfeiture  bjr  common  informer 1804 

separate  composition  with  joint  debtor  does  not  release  others. . .-  1042 
ftptta   of   co-debtors   not   affected    by   composition    witli   joint 

debtor    1044 

of  claims  against  decedent's  estates 2683 

against  state  on  account  of  canals 270 

<Oomptroller  of  State. 

to  supervise  administration  of  funds  paid  into  court... 744 

to   institute   proceedings   to   enforce   judgments,   etc.,    for   pay- 
ment into  court 744 

may   examine   books   of   banks  or  other   depositories  or   public 

officials    relating    to    moneys    paid    into    court 744.1 

to    designate   depositories    of   court    funds 74K 

annual    report   of  cleric   of   court   of   claims 27o 

officers    to    make    searches    for,    without    fee 321)0 

Condemnation  Lair. 

proceedings  by  state  to  acquire  property,  see  ''Assibsmskt  or 
Damages.** 

short  title 8887 

repealing  clause  8388 

when  law  takes  effect 3384 

definitions 3358 

proceedings  to  be  taricen  as  prescribed  by  Code 3360 

power  of  court  to  make  necessary  orders.* 3382 

I.  Petition;  hearing  and  judgment. 

practice 3882 

written  offer  to  purchase 8872 

acceptance  of  offer  to  purchase 3372 

temporary  possession  of  plaintiff  pending  proceedings 8380 

security  to  continue  possession  ot  plainti£t 3379 

notice  of  pendency  of  action 3361 

designation   of  parties 33S£ 

contents  of  petition # 3360 

notice  of  presentment  of  petition 3361 

service  of  petirion  and  notice 3361,  3362 

appearance  of  infant,  lunatic,  idiot,  or  habitual  drunkard ....   3363 
appointment  of  guardian  ad  litem  for  infant  or  incompetent. ..  3363 

for  defendant  not  personally  served 3363 

appearance  in  person  or  by  attorney 3364 

service  of  notices  and  papers  after  appearance 3364 

contents  of  answer 3.365 

verification  of  petition  and  answer .3<)66 

trial  of  issues 3367 

reference  of  issues .%367 

decision 3367 

mistakes,  omisdons  and  irregularities 721-730,  3308 

judcraent 3200 

limit    of    imprisonment.^ Ill 

disobedience   to   order   in   supplementary   proceeding 257 

non-payment  of  costs  by  transferee  of  cause  of  action..  3247 

awarded  by   final  order  on  state  writ 1^007 

no  punishment    for  non-payment  of  interlocutory  costs..        15 
proceedings  to  collect  motion  costs  do  not  relieve  from..     779 

power  of  referee  to  punish  witness  for 1018 

disobedience  to   subpoena  is 858,     874 
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Cknademnatlon  Lafr  —  Continued. 

IL  Proceedings  before  commissioners;  award  —  Contlnned. 

report  of  commissioners 3370 

confirmation  of  report 3371 

re-faearingr  on  setting  aside  report 3371 

fees  and  expenses  of  commissioners 3370 

additional  compensation  in  New  York  and  Kings •  •  •  3370 

III.  Enforcing  judgment  and  award. 

compensation  may  be  paid  into  court 83T1 

surrender  of  possession S37S 

writ  of  assistance  to  enforce  delivery  of  possession ZSHJ 

final  order  to  be  attached  to  judgrment-rofl 3372 

compensation  and  costs  to  be  doclceted  as  judgments 3378 

collection  of  compensation  and  costs 3873 

execution  for  compensation  and  costs 3S7I 

determination  of  conflicting  claims  to  compensation 3878 

abandonment  and  discontinuance  of  proceeding ...••«.  3374 

IV.  Appeals. 

from  final  orders 9B1I 

case  and  exceptions  on  appeal 8367 

review  of  judgment  on  appeal  from  final  order. 38^ 

stipulation  by  defendant  not  to  disturb  plaintifiTs  possession..  3375 

stay  on  appeal   * 3375 

appeal  by  plaintiff  from  judgment  for  defendant 3376 

order  for  new  appraisal  on  appeal 3377 

new  appraisal  on  appeal  is  final 3377 

enforcing  award  on  new  appraisal 3377 

V.  Costs. 

when  awarded  to  defendant 3368 

when  awarded  to  owners 8872 

additional  allowance  to  owners 8872 

of  general  or  special  guardian,  etc 3372 

against  defendant  on  trial  of  issues 3872 

when  compensation  does  not  exceed  $60 3379 

on  appeal  by  plaintiff  from  judgment  for  defendant.. 3376 

Conditions. 

precedent,  how  pleaded ••.••    B83 

when  proof  of  performance  necessary ••.••• ••••    533 

Confession. 

of  judgment,  see  "  Judgment." 

confidential  communications 83S-8S5 

not  sufficient  proof  for  annulment  of  marriage • 1^ 

Consideration. 

seal  presumptive  evidence  of • • •••••• 810 

Consolidation. 

what  actions  may  be  consolidated .....^.a. SIT 

actions  in  different  courts 818 

original  and  cross  actions 760 

actions  against  joint  and  several  debtors. 819 

actions  by  people  against  different  defendants 1980 

actions  to  foreclose  mechanics'  liens 8^ 

claims  in  court  of  claims 281 
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I.  Powers  and  duties. 

may  be  required  to  act  as  crier. .•.••••• t ••••*•  •••••• 

penalty  for  neglecting  to  attend  court. ••••••••• •  00 

need  not  attend  trials  at  chambers. ...••.• • 289 

not  to  act  as  attorney ...••• tt2,  2880 

rewards  to,  forbidden   •• , 8186 

not  to  be  interested  in  suits .•.•..•... 8137 

inducements  for  business  prohibited  ..«• • 3137 

misdemeanor  to  violate  i>rovisions • .  • 8188 

forfeiture  of  office  for  violation  of  law 3138 

designation  of,  for  justices'  courts  in  Brooklyn 8125 

deputizing  private  person  to  act  as • 8166 

custody  of  jury 9006 

II.  Execution  of  mandates  and  pbocess. 

to  execute  mandates  of  justice  In  person 8157 

must  complete  execution  after  term  expires 8042 

not  to  act  under  execution  after  return  day. 8040 

return  of  summons • 2885 

of  service  of  subpoena  presumptive  evidence.. 2970 

amendment  of  returns  by 725 

execution  of  order  of  arrest 2808-2900 

warrant  of  attachment 2900,  2012 

requisition  to  replevy  2921,  2929 

warrant  of  attachment  against  defaulting  witness.  2972,  2973 

venire 2991-2993 

levy  and  return  of  execution 3020-3031 

arrest  on  execution  against  person 3032 

sheriff  to  execute  mandate  in  case  of  resistance 8158 

in.  Actions  against. 

for  money  collected  on  execution ••••••••••■ 8041 

for  failure  to  return  execution 8039 

penalty  for  wrong  delivery  of  replevied  chattel 2928 

tine  for  omission  to  keep  jury  in  special  proceeding. 1196 

limitation  of  actions  against 883 

IV.  Fees. 

general  provision   • ••• 8828 

for  attending  courts ••  •  •  8312 

*  affidavit  on  claim  for  travel  fees 8324 

G«iaatltiittoBal  IiaW. 

order  holdin);  statute  unconstitutional  Is  appealable 1847 

preference  of  appeal  from  judgment  involving  constitutionality 
of  statute 701 

Convtwcti  on. 

rule  of  strict  construction  not  applicable 8845 

punishment  of  crimes  and  misdemeanors  created  by  act 3346 

when  proceedings  to  be  under  former  statutes 3349 

effect  of  act  on  trial  jurors  in  criminal  cases 3350 

proceedings  taken  or  rights  accrued  under  former  statutes  saved.  3352 

effect  of  statute  upon  officers  and  offices 3354 

when  act  deemed  to  have  been  passed 3355 

when  act  takes  effect • 8356 

Oomsvls. 

exempt  from  Jury  service  In  New  York  county 1081 

proof  of  exemption  •••••••••••  1082 
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INDBX* 
CoBteiBpt  of  Co«rt« 

I.   CkXMXNAL  C0NTXMPT8. 

defined  8 

resisting  mandate  of  court. 106 

punishment 9 

when  proceedings  may  be  summary 10 

notice  to  persons  charged  with 10 

requisites  of  commitment    11 

punishment  does  not  bar  indictment 13 

review  of  determination  by  certiorari 214S 

remand  on  habeas  corpus  of  person  committed  for  criminal 
contempt 2082 

in  justice's  court. 

power  of  justice  to  punish M70 

fine  and  commitment   2871 

offender  to  be  heard  2872 

warrant  to  bring  offender  before  court 2873 

record  of  conviction , 2873 

requisites  of  commitment 2874 

fine  to  be  paid  to  overseer  of  poor 2875 

4 
n.    CONTBMPTS  PUNZSHABLB  CIVILLY. 

defined  « «. ...••••• M 

1.  OMeial  acts  and  misconduct, 

failure  of  clerk  of  court  to  certify  attendance,   etc.,  of 

jurors  in  New  York 1089 

failure  of  commissioner  of  jurors  of  Kings  county  to  re- 
turn   precept    for    levy    on    personalty    of    delinquent 

jurors 115^ 

arrest  of  witness  in  violation  of  privilege 863 

neglect  to  return  inventory  of  attached  property 681 

of  sheriff  to  make  return  in  replevin 1716,  1716 

failure  to  make  return  to  mandamus 2073 

to  alternative  prohibition   2nM 

to  certiorari  to  review 2135 

3.  Disobedience  and  misconduct  of  attorneys. 

non-payment  of  costs  ^  imposed  on  attorney 545 

reviewing  denied  motion  before  another  judge 778 

withdrawing  motion  for  judgment  without  leave 778 

8.  Disobedience  of  parties  and  witnesses. 

refusal  to  deposit  or  deliver  property  when  ordered 718 

disobedience  to  order  to  discover  books,  etc 808 

when  judgment  enforced  by  punishment  for 1241 

withholding  possession  of  realty  from  person  adjudged  en- 
titled thereto   1675 

violation  of  order  restraining  waste  of  realty  sold  on  exe- 
cution  1448 

disobedience  to  order  restraining  waste  pending  action...  1681 
non-payment  of  alimony  in  matrimonial  action 177S 

.    PftOCKEDlNOS   BSrOKE   COMMISSIONBtS;   AWARD.  

appointment  of  commissioners SSd 

disqualification  of  clerk,  etc.,  of  judge  or  justice lOW 

duties  and  powers 8>T0 

determination  of  compensation 3370 

benefits  not  to  be  deducted 8S70 

compensation  for  railroad  property  taken  for  public  use SS70 
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INDEX. 

Contempt  of  Court  —  Conttnue^ 

II.  Contempts  punishable  civilly  —  Continaed. 

3.  Disobedience  of  parties   and  witnesses -^  ConHnued, 

In  surrogate's  court. 

See  Surrogate's  Court. 

III.  Proceedings  to  punish  contempts  other  than   criminal. 

cases  to  which  provisions  apply 2266 

summary  punishment  of  contempts  in  presence  of  court 

warrant  to  commit  without  notice  for  non-payment  of  money. 

1.  Order  to  show  cause  dnd  warrant  tp  attach  offender. 

misconduct  at  trial  term  may  be  punished  at  special  term.  2292 

order  to  show  cause 2269 

warrant    to    attach    offender 2269 

notice  to  officer  to  return  mandate  or  show  cause 2270 

order  or  warrant  may  be  made  out  of  court 2271 

order  and  warrant  returnable  at  term   of  court 2271 

referee  may  make  order  or  issue  warrant 2272' 

referee's    order    or    warrant    may    be    returnable    before 

referee  or  court 2272 

power  of  referee  on  order  or  warrant  returnable  before 

him  .   .  . 2272 

order  is  motion  in   action   or  special   proceeding 227S 

warrant  is  commencement  of  special  proceeding 2273 

warrant  and  affidavit  to  be  served  on  accused 2274 

amount  of  bail  may  be  indorsed  on  warrant 2275 

sheriff   to^  ^^^P   Recused   in   custody 2276 

physical    inability   of    accused   excuses    production    under 

warrant 2276 

accused  need  not  be  confined  in  prison 2276 

undertaking  to  procure  discharge  pending  hearing 2277 

warrant  not  to  issue  against  prisoner 2278 

habeas  corpus  to   produce   prisoner   to   answer 2278 

undertaking  for  discharge  to  be  filed  with  return 2279 

2.  Hearing  and  deternvination. 

interrogatories  and   answers   of   accused 2280 

production   of  proofs  at  hearing '. .  2280 

determination   of  court 2280 

final  order  imposing  fine  or  imprisonment  or  both 2281 

prisoner  produced  on  habeas  corpus  to  answer  to  be  re- 
manded   2282 

warrant   of  commitment 2281 

prisoner   produced  on    habeas   corpus   may   be   committed 

on   discharge    from  custody 2282 

final  order  on  return  of  order  to  show  cause 2283 

commitment  upon  final  order  on  return  of  order  to  show 
cause 2283 

&  Commitment  or  fine. 

fine  to  indemnifv  for  damages  to  be  imposed 2284 

payment  of  fine  indemnifying  for  damages  bars  action  by 

agreed  party 2284 

fine  when  actual   loss  not  sustained 2284 

corporation  may  be  fined 2284 

order  and  warrant   of  commitment.  ^ 2^285 
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Contempt  of  Court  —  Contlniied. 

III.  Proceedings  to  punish  contempts,  etc. —  Contintted. 

3.  Commitment  or  fine  —  Continued.  « 

commitment   until   offender   has   performed   act  aod  paid 

fine • • 

length   of   imprisonment  where  offender   not  reqirxed  to  ^^^ 

perform  act    2286 

on  commitment  for  non-payment  of  alimony HI 

oommitment  for  violation  of  order  restraininir  waate  of 

realty  sold  on  execution 1444 

discharge  on  undertaking 1445 

Srisoner  to  be  confined 157 
amages  for  escape   , • . . . .     157 

release  on  inability  to  perform  or  pay  discretionary  "vith 

court 2286 

punishment  for  contempt  does  not  bar  indictment 2287 

issuance  of  new  warrant  on  failure  of  accused  to  appear 

after  giving  undertaking •..  2288 

county  court  cannot  remit  fine 351 

orders  of  N.  Y.  city  court  may  be  executed  within  state*  •    338 

4.  Action  on  undertaking. 

order  for  prosecution  on  failure  of  accused  to  appear...*  2288 

when  party  aggrieved  may  prosecute 228B 

damages  recoverable  bv  party  aggrieved 22S9 

order  for  prosecution  by  attorney-general  or  district  attor- 
ney  leoo 

damages  of  party  aggrieved  may  be  paid  out  of  recovery 

by  people 2390 

limbility  of  sheriff  for  insufficiency  of  sureties 2291 

Contlnsent  Batatea. 

holders  of,  necessary  parties  in  partition ••••.  15W 

when  vested  in  trustee  for  insolvent  debtor 2177 

sale  of  contingent  interest  of  infant wg 

persons  of  class  as  defendants  in  partition 1938 

Contliiiianee. 

See,  also,  "  Abatbmbnt  and  Rsvivai.;  ••  **  ADjoumNicsNT;  •• 
"  Assignment;  "  "  Parties." 

by  one  judge  of  proceedings  begun  before  another  in  New  York.  26 

of  term  of  court  to  another  place 41 

of  special  proceeding  on  deatn,  etc.,  of  judge 52 

of  action  after  transfer  of  interest 756 

after  death  of  sole  party • 75i 


ContrsuBt. 


See,  also,  "  Specific  Peefoehanck;  •*  "  Vendoe  akd  Pue- 

CHASEE." 

no  im|)risonment  for  money  due  on 18 

limitation  of  actions  on 382 

judgment  by  default  in  actions  on , 420 

person  making  for  benefit  of  another  is  trustee  of  express  trust.  449 

joinder  of  causes  of  action  on 4SI 

counterclaims  in  actions    801 

>rarrant  of  attachment  in  action  for  breach 63S 

cause  of  action  on,  may  be  attached <M8 

offer  to  liquidate  damages  for  breach  conditionally 736 

refusal  of  offer  to  liquidate  damages 788 

costs  on  refusal  of  offer 787 

interpleader  in  actions  on 

ioinder  of  claimants  on  motion  of  defendant 

interest  in  contract  for  land  may  be  reached  by  judgment  cred- 
itor's action. 1874» 
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Contract  —  Contknued. 

action  to  compel  conveyance  by  lunatic,  infant*  etc •••••  2845 

reservation  of  trial  terms  for  actions  on. •••••••••••••••••••••    233 

Actions  for  breach  in  justices'  courts, 

jurisdiction     ••••••••••••••• 2862 

warrant    of    attachment .•..••.•••••••• 2906 

neglect  to  counterclaim   damages  bars  action 2947,  2948 

T^ontractor. 

defined     •.•••••••• 3398 

Contribution. 

between  defendants  when  realty  of  one  sold  on  execution....  1481 

when    part    owner    of    property    redeems 1482 

order   of,   on   sale  of   realty   on   execution 1483 

enforcing  by  original   judgment  after   sale   on   execution 1484 

preserving   lien   of   original    judgment 1485 

entry  on  docket  to  preserve  lien  of  original  judgment. •••••. .  1486 

Contributory  Negrlisence. 

trial    and   burden  of   proof  of ••••••••••••••••••  84flb 

Controversy,  SnbmiaMlon  of. 

Sec  '*  Submission  of  Controvessy." 

ConTernlon. 

limitations  of  actions  against  executors,  etc •...•••.•••••     883 

order  of  arrest  in  action  for • ••••••••••.•     549 

in  justice's  court •.•.......•.••• 2895 

warrant  of  attachment  in  action  for. ..••••••••.•     635 

in  justice's  court y*. •••••• 2905 

action  by  people  for  conversion  of  public  funds.  .....••••  1969-1975 

Conveyance. 

subpoena  duces  tecum  to  produce  records • 866 

deeds  acknowledged  or  proved  admissible  in  evidence 93o 

record,  or  certified  copy,  admissible  in  evidence 935 

acknowledgment,  proot,  record  or  certified  copy  not  conclusive.     936 
conveyances  proved  on  oath  of  interested  or  incompetent  witness 

not   admissible 930 

of  land  without  the  state  admissible  in  evidence,  when,  etc 946 

exemplification  of  record  without  the  state  admissible  in  evidence    947 

of  real  property  by  sheriff  under  order  of  court 718 

by  sheriff  on  sale  by  direction  in  judgment 1242 

on  judicial  sale,  to  state  name  of  pc^rson  whose  interest  sold.  • . .  1244 
sberifF's  deed  on  sale  of  realty  on  execution 1471 

relates  back  to  time  of  sale 1440 

on  death  of  coroner  who  made  sale  on  execution 1478 

effect  of  conveyance  on  sale  under  foreclosure 1632 

conveyance  of  property  of  infant  or  incompetent......    2358 

not  necessary  on  sale  under  foreclosure  by  advertisement 2400 

by  corporation  void  after  petition  for  voluntary  dissolution.*..  2430 

Co'OperntlTe  Insurance  Companies* 

change  of  name ••• 2411.  2413,  2414 

Copyrificbt* 

of  supreme  court  reports.««.««*«««*««.*««»»»«*«««*««««»»«»*     249 

Coroner. 

punishment  of  misconduct ••••••• ••••••••  14 

not  to  practice  as  attorney ••••••••..•  62 

powers  when  sheriff  is  party  to  action •••••••••  172 

any  one  of  coroners  may  act •.••••  .«••••••••••  173 
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Ceroncr  —  Continued 

arrest  of   sheriff  by    174 

county  treasurer  of  Erie  county  to  exercise  powers,  etc 181a 

how  sheriff  confined    17$ 

place  of  confinement  of  sheriff  deemed  a  jail   176 

sheriff  entitled  to  jail  liberties  on  giving  bond   177 

liability  for  escape  of  sheriff    177 

may  prosecute  undertaking  of  sheriff  for  liberties  178 

duties  when  sheriff  is  plaintiff 179,    180 

liability  for  escape  of  prisoner ISl 

duties,^  etc.,  of  incoming  and  outgoing  coroners   189 

limitation  of  action  for  non-payment  of  money  collected 363 

for  official  acts  or  omissions   3S 

amendment   of   returns    725 

execution  to  be  directed  to,  when  sheriff  a  party 1362 

redemption  of  realty  sold  by  coroner  on  execution 1477 

conveyance  of  realty  sold  on  execution  after  death  of  coroner. .  1478 

fees 3310 

to  be  taxed  on  demand 8287 

Corporation*. 

for  municipal  corporations,  see  "  Municipal  CoKPoxATiONSb" 

I.  In  obnxrai.;    miscellanbous  provisions. 

"  domestic  corporation  "  defined   3343 

included  in  term  "person"  in  condemnation  law 330 

included  in  "  body  or  officer'*  in  provisions  as  to  certiorari..  2146 

may  be  fined  for  contempt. 2284 

consent  of,  to  discharge  of  insolvent  debtor 2154 

limitation  of  actions  for  penalties  against  directors  and  stock- 
holders   of    moneyed    corporations 894 

stock  may  be   attached 647 

notice  of  levy  of  attachment  on 6tt 

to  furnish  certificate  of  defendant's  interest  when  stock  at' 

tachcd    650 

sale  of   attached   stock .-. 706 

stock  deemed  assets  in  hands  of  executors,  etc 2672 

taking  deposition  of  officers  or  directors 873 

production  of  books  and  papiers  on  taking  of  deposition 872 

sub|>cena  duces  if  cum  to  produce  books  or  papers 868 

service  of  subpoena  duces  tecum 868 

subordinate    officer   or    employee   may    produce    on    aubpcena 

duces  tecum 866 

procuring   personal   attendance  of   officer  on    subpoena    duces 

tecum 861 

examination   under    supplementary   proceedings  against   judg- 
ment   debtor 2441 

Mnrice  of  order  in  supplementary  proceedings.  • • 9iB 

corporations   prohibited    from    unlawfully    engaging   In   bust- 
ness  of  conducting  litigation 77 

II.  Proceedings  to  change  name. 

may   petition    for   change 2410 

certificate  that  proposed  change  not  in  conflict  with  other  cor- 
porations  2411 

contents  of  petition 2412 

notice  of  application « 2413 

petition,   etc.,    to  be  filed  with   secretary  of  state 2413 

reservation  of  proposed  new  name  by  secretary  of  state 2413 

order   authorizing    2414 

order  to  be  entered  and  papers  filed 2414 

publication  of  order 2414 

affidavit  of  publication  to  be  filed  and  recorded 2415 

when   change   to   take   effect 241a 

new  name  may  be  substituted  in  pending  action  or  proceed- 
ing      2416 

pending  actions  or  proceedings  not  affected ^^  • 

county  clerk  to  report  changes  of  name  to  state  officers.....*  241« 

chants  to  be  published  annually  in  session  laws 2417 

validity  of  prior  proceedings  to  change  name  saved 3410 
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Corpora  tlona  —  Continued. 

III.  Actions  by  and  against. 

1.  Jurisdiction. 

of  N^w  York  city  court 818 

of  county  court ;   residence 841 

of  city  court  of  Yonken « 8208 

of  justices*  courts 2865.  2889,  2879 

2.  JVhat  actions  lie. 

by  creditor  or  officer  to  suspend  or  remove  officer. .  1781,  1782 
director  or   officer  to  be  suspended  or  removed  only  in 

action  by  attorney*general ^ . .  1811 

by  judgment  creditors  for  sequestration  of  property 1784 

judgment  creditor's  action  does  not  lie  against 1879 

supplementary   proceedings  cannot  be  had  on   judgment 

against 2463 

provisions  relating  to  actions  to  determine  claim  to  real 

property   apply. 1660 

3.  Service  of  process. 

attempt  to  commence  action  to  interrupt  statute  of  limita- 
tions    399 

summons   431 

by  publication    438 

in    justice's   court    , 2879 

injunction  order   610 

alternative  mandamus   2071 

precept  in  summary  proceedings  to  recover  possession  of 

real  property   2240 

citation  from  surrogate's  court 2525 

by  publication   2529 

4b  Pleading;  evidence,  etc. 

when  misnomer  waived • 1777 

allegation  of  incorporation  in  complaint 1775 

when  proof  of  corporate  existence  necessary 1776 

verification  of  pleadings ^ 625 

admissions  by  members  as  evidence  against 839 

stockholder  not  to  act  as  juror 1180  "^ 

S.  Actions  on  bilh,  notes,  etc, 

preference  of  actions  on  notes  and  bills  of . . .  .• 701 

against  corporations  issuing  bank  notes,  etc 791 

bills  and   notes  of  moneyed  corporations   excepted    from 

statute   of    limitations 393 

extension  of  time  to  answer  or  demur  granted  only  on 

notice 1778 

order  for  trial  to  be  served  with  pleading 1778 

8L  Receivers;  provisional  remedies. 

in  what  cases  receiver  may  be  appointed 1810 

notice  of  application  for  appointment  of  receiver 1810 

order  of   arrest  in  action  against  agent   for   funds  mis- 

applied 649 

damages  sustained  by  order  of  injunction  against  officer. .  024 
Injunction  order  suspending  business  to  be  made  only  on 

notice 1809 

crder    restraining    director    or    officer    from    pcrfonning 

dntict  to  be  made  only  on  notice 1808 
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Oorporatloiia  —  Continued. 

III.  Actions  by  awd  against  —  Continued. 

7.  In  justices'  courts. 

jurisdiction 

residence  for  purpose  of  jurisdiction 2860.  2B79 

service  of  summons   "^^^S 

order  of  arrest  against  agent  for  misappropriating  funds.  2896 

IV.  Pkocbedings  to  sell,  mortgage  or  lbasb  real  property. 

when  provisions  take  effect 3397 

to  be  had  pursuant  to  Code 3380 

jurisdiction  of  county  court 3tt 

contents  of  petition 3391 

verification   of  petition 3391 

notice  of  application 3398 

reference  to  take  proofs 3392 

hearing  of  application 8392 

order  3393 

appearance  to  oppose  application 3393 

notice  to  creditors  of  insolvent  corporation 3394 

service  of  notices 8395 

power  of  cour^  to  make  necessary  orders 3391 

V.  Judicial  supervision. 

action  against  directors  and  officers  for  misconduct lISl 

action  by  creditor  or  officer  to  suspend  or  remove  officer  for 

misconduct 1781,  178! 

action    against    officers    for    misconduct    to    be    brought    by 

attorney-general 1781 

sections  1781,  1782  do  not  affect  other  visitorial  powers ITSS 

libraries,  religious  corporations  and  schools  e:wepted  from...  1$^ 

educational  institutions  excepted  from l^f 

muricipal  and  political  corporations  excepted  from l^tV 

officers,  stockholders,  etc.,  may  be  compelled  to  testify 1805 

injunction  staying  actions  by  creditors 190^ 

creditors  may  be  brought  in 1607 

advertisement  for  claims  of  creditors 1801 

when  attorney-general  must  bring  action 1806 

appointment  of  receiver « 181C 

V .  Action  in  nature  of  quo  warranto. 

by  attorney-general  to  try  right  to  exercise  franchiae 1M8 

to  be  brought  in  name  of  people I98i 

joinder  of  relator  as  party  plaintiff 1986 

relator  to  give  security  for  costs,  etc 1986 

compensation  of  attorney-general  when  relator  party  to 1986 

triable  of  right  by  jury i960 

all  claiming  to  exercise  same  franchise  must  be  joined IW 

witness  cannot  refuse  to  answer  incriminating  question 19^ 

temporary   injunction 19K 

judgment  against  corporation  to  contain  perpetual  injunction.  1968 
collection  of  costs  from  officers  and  members 1987 

VII.  Action  by  pboplk  to  annul. 

municipal  and  political  corporations  not  subject  to 18M 

libraries,  religious  corporations  and  schools  not  subject  to 18M 

educational    corporations    not    subject    to 19H 

by    attorney-general    when    legislature    directs ITPT 

by   leave   of  court    1798 

when    attorney-general    must    bring    action 1808 

grounds    of    action    by    attorney-general 1798 

application    by   attorney-general    for   leave 1799 

triable    by    jury    of    right 1800 

judgment   .    .  ^ 18M 

to    enjoin    exercise   of   corporate    rights 1801 

to  provide   for   receiver,  account  and   distribution ....  I8ltt 
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Corporations  —  Contlnaed. 

VII.  Action  by  peopi.e  to  annul  —  Continued. 

temporary  injunction   orders •  1808 

judgment-roll  to  be  filed  with  secretary  of  state 1803 

judgment  to  be  published 1808 

officers,  stockholders,  etc.,  may  be  compelled  to  testify 1805 

injunction   staying   actions  by   creditors 1806 

creditors  may  be  brought  in 1807 

advertisement  for  claims  of  creditors 1807 

appointment  of  receiver 1810 

VIII.  Actions  to  procure  dissolution. 

'  municipal  and  political  corporations  not  subject  to 1904 

libraries,  religious  corporations  and  schools  not  subject  to....  1804 

educational  corporations  not  subject  to  1804 

jCTOundf  of  dissolution    17^5 

action  to  be  brought  by  attorney-general 1786 

when  attorney-general  must  bring  action 1808 

when  creditor  or  stockholder  may  maintain  action 1780 

reference  of  issues  is  discretionary  when  action  not  brought 

by  attorney-general 1012 

when  referee  to  be  appointed  by  court 1012 

temporary    injunction 1787 

modifying  temporary  injunction ;  1787 

appointment  of  temporary  receiver;  powers 1788 

additional  powers  to  temporary^  receiver 1789 

appointment  of  permanent  receiver;  powers 1788 

when  stockholders,  etc.,  may  be  made  parties 1700 

judgment  to  provide  for  distribution  of  property 1793 

judgment  for  unpaid  stock   subscriptions,  when  stockholders 

are   parties 1794 

judgment  to  enforce   liability   of   directors  and   stockholders 

when  assets  insufficient  1795 

sections  1785-1795  do  not  affect  special  statutory  provisions. . .  1796 

anointment  of  referee 1012 

officers,  stockholders,  etc,  may  be  compelled  to  testify 1805 

injunction  staying  actions  by  creditors 1806 

creditors  may  be  brought  in 1807 

advertisement  for  daims  of  creditofs 1807 

appointment  of  receiver 1810 

IX.  Proceedings  for  voluntary  dissolutioi/. 

"stockholders"  includes  "members" 2431 

libraries,  churches  and  schools  or  academies  excepted 2481 

when  majority  of  directors  may  petition 2419 

when  directors  or  stockholders  eouaPy  divided 2420 

when  majority   of  stockholders   airect 2420 

certain  corporations  excepted 2420 

contents  of  petition 2421 

inventory  and  schedule  to  be  annexed 2421 

verification  of  petition  and  schedule 2422 

presentation   of  petition 2423 

order  to  show  cause 2423 

appointment  of  temporary  receiver;  powers 2423 

injunction  staying  actions  by  creditors 2423 

appointment  of  referee 2423,  2426 

publication  of  order  to  show  cause 2424 

service  of  order  to  show  cause  on  creditors  and  stockholders. .  2425 

hearing 2426 

decision  or  report 2426 

order  for  transmission  of  original  papers  to  court  or  referee..  2427 

amendment  of  schedules 2427 

Rnotion  for  final  order 2428 
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Corporations  —  Contlnved, 

IX.  Proceedings   foe  voluntaxy   dissolution  —  Continued. 

notice  of  motion  for  final  order 2428 

appointment  of  receiver IffllO 

final   order   dissolving  and  appointing  receiver 2429 

power  "Of  receiver  to  hold  real  property 7W 

relief  of  receiver  from  omissions  and  defaults 242U 

confirmation  of  acts  of  receivers 242S 

transfers  of  property  after  filing  petition  void 24311 

commissions  of  receiver 2431a 

final^  accounting  of  receiver   2431k 

application  by  attorney-general  for  order  to  show  cause....  2431b 

X  EKroRciNG  stockholders'  liability. 

service  of  summons  on  stockholders  by  publication 438,  439 

misnomer  of  stockholder  defendant   1S31 

sections  1790-1795  do  not  affect  special  statutory  provisions..  1796 

in  action  by  creditor  to  dissolve  corporation 17W) 

judgment   for    unpaid   subscriptions   when   stockholders 

are  parties 17M 

judgment  when   assets  are  insufficient 1795 

action  by  creditor  to  enforce  liability  1791 

account  of  property  and  debts  of  corporation 1792 

apportioning   liability   < 1792 

Ski.  Foreign  corporations. 

defined       334* 

validity  of  meeting  within  this  state  not  affected 1779 

1.  Jurisdiction. 

actions  against 1780 

by  one  foreign  corporation  against  another 1790 

by   non-resident  against 17S0 

of  N.  Y.  city  court 815 

S>  Service  of  process. 

of  summons   4S2 

on   designated   agent    4S 

designation  of  agent'  to  receive  service  of  summons  ....    432 

proof  of  desi^ation  of  agent 432 

copy    of    designation    of    person    upon    whom    to    make 

service,    as    evidence MU 

change  of  place  of  service   by   designated  agent 4o-i 

revocation    of    designation    of    agent 4w'J 

of   summons   by   pviblication   on 438,     j^ 

of  notice  of  sale  under   foreclosure  by  advertisement. .  2'?**^' 
of   surrogate's   citation   by   publication &29 

&  Actions  by  and  against, 

when  foreign  corporation  may  sue 1779 

cannot  sue  on  debt  invalid  by  laws  of  state  of  organiza- 

tion    1^? 

verification  of  pleadings £» 

allegation  of  incorporation . •: 1775 

director  or  officer  to  be  removed  only  in  action  by  at- 

torncy-gcneral     1811,  1"** 

action  by  attorney-general  to  try  right  to  exercise  privi- 

leges  within  state 1^ 

books  are  presumptive  evidence .•••*.• X^ 

certified  coijv  of  oook  mav  be  offered  in  evidence 9w 

verification  of  copy  of  book  of 881 

security  for  costs .- 3288,  wJO 

jdgment  by  default  on  service  by  publication 121» 


INDEX. 

Coirporattona  —  Continved. 

XI,  Foreign   corporations  —  Continued. 
4.  Provisional  remedies;  receivers. 

attachment  in  actions  against 686 

in  justice's  court    2906 

unpaid  subscription  to  stock  may  be  attached 646 

when  judgrment   enforceable  only  against  attached  prop- 
erty      707 

injunction  order  suspending  business  to  be  made  only  on 

notice    1809,  1812 

in  what  cases  receiver  may  be  appointed 1810,  1812 

Coata. 

judge  not  to  be  interested  in 47,      49 

I.    To     WHOM     AND     WHEN     AWARDED. 

when    plaintiflf    entitled    of    course 8228 

when    recovery    is   less   than    $50 3228 

against  defendant,  served  with  notice  of  no  personal  claim..     423 

to  defendant  of  course    3228 

in   certain   counties  when   recovery   under   $500 3228 

when    discretionary    8230 

on  judgment  for  one  of  several  defendants 3229 

when  several  actions  brought  on  same  instrument 3231 

when  different  parties  prevail  on  different  issues 3234 

increased  damages  not  to  carry  increased  cost.> 3257 

after  otter  of  judgment  by  defendant 738 

after  offer  to  comjiromise    counterclaim 739 

after   sufficient   tender •••• 733 

when   tender  accepted • • 734 

tender  to  include  costs  to  date ••••••••••...••..     731 

on  confession  of  judgment • 1275 

on  submission   of  contruvcrsy • ••..1290,  1281 

on  judgment  for  part  of  claim  admitted 511. 

on  application  for  judgment  on  frivolous  pleading •     537 

on  order  for  new  trial  for  failure  to  Ale  decision  within  time 

limited 1010 

not  awarded  against  municipal  corporation  unless  claim  pre- 
sented before  action 3245 

against  person  suing  or  sued  in  reitrescntative  caMcity 3246 

ox  proving  genuineness  of  paper  after  demand  for  admission 

thereof 735 

of   action   brought   on   discontinuance   in   justice's  court    on 

answer   of  title 3235 

on  remission  of  fine  or  penalty  by  county  court 352 

as  condition  of  adjournment  of   trial 3255 

payment  of,  as  condition  of  exoneration  of  bail 601 

no  costs  at  trial  of  title  by  sheriff's  j ury 109 

not  to  be  taxed  in  procccdi'igs  before  court  of  claims 274 

counsel  or  attorney  fees  not  allowed  in  court  of  claims 274 

party  testifying  nut  entitled  to  witness   fees 3288 

attorney  tcbtifying  for  client  not  entitled  to  witness  fees....  3288 

IT.  How  awarded;  judgment;  collection. 

decision  or  report  to  award 1022 

power  of  referee  to  award 1018 

clerk  to  insert  amount  in  blank  in  final  judgment 1231 

jndgaaent  against  executors,  etc 1835,  1836 

III.  Amount. 

special    provisions    not    affected 3261 

amount    of    costs    generally 3251 

amount    when    discretionary    3230 


INDBX. 

t/0«ta  ~-  Contlniied* 

III.  Amount  —  Continued. 

upon  settlement •••»••••• 3281 

as  condition  of  adjournment  of  trial.. 82S5 

when  recovery  less  than  $50 3223 

on    confession    of   judgment 1271 

increased  damages  not  to  carry  increased  costs 3257 

clerk's  fees  in  civil  actions 3301 

additional   allowance  in   difficult  cases 3253,  32SH 

certificate  entitling  party  to  costs  or  increased  costs S2^ 

disbursements  to  be  included • ••• 32S6 

IV.  In  traciAL  actions. 

In  aid  of  attachment, 

in   action  by   plaintiff... .•••••••••••••••••••••••.•••..    877 

Action  to  charge  joint  debtor, 

how  awarded ^ • 1941 

Action  to  determine  claim  to  real  property, 

on  defendant's  default 1645 

Creditor's  action  against  heirs,  etc, 

sheriff's  fee  on  execution  may  be  taxed  against  each  de- 

fendant 1839 

apportionment  among  defendants. 1839 

Divorce,  ^ 

award  of,  by  interlocutory  judgment 177( 

docketing   interlocutory   judgment   awarding 1T74 

execution  not  to  issue  until  hnal  judgment 1774 

Dower. 

fees,  etc.,  of  commissioners  or  referee  to  admeasure....  1613 

Ejectment 

when  judgment   taken   against  one  subject  to   rights  of 

others IWS 

by  grantee  of  lands  held  adversely,  suing  by  grantor 1501 

Foreclosure, 

on    dismissal   of  complaint  on   payment   of   interest   and 

part  of  principal  due 1834 

additional  allowance  to  plaintiff  in  forclosure,  etc . .  32S.  3254 

taxation  of 24<« 

on  foreclosure  by  advertisement 2401.  24C2 

Matrimonial  actions. 

allowance  for,  in  action  for  divorce  or  separation 1789 

award  of,  in  divorce  or  separation 1789 

to  co-respondent  in  action  for  divorce • 1757 

Mechanic^  liens, 

actions  to  foreclose  in  courts  of  record ••••• 9411 

in  courts  not  of  record ..•••••••••.«..  8411 

Partition. 

where  sale  has  been  had 1579 

on  judgment  of  actual  partition 1589 

collection  against  unknown  owners  on  actual  partition....  1599 
Ices  and  expenses  of  commissioners ••••••••••••••  1EB5 
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CkMita  —  Contlitiied* 

IV.  In   fraciAL  actions — Continued. 

Actions  by  or  against  state  or  public  olttcer, 

action  by  state  for  benefit  of  municipality 824S 

action  by  people  on  relation  of  private  person^ 8242 

on   consolidation  of   actions   by   people   against   different 

defendants 1689 

judgment  may  be  taken  against   state 198.5 

execution  not  to  issue  against  state. 1085 

payment  of  costs  against  state  or  public  officer 4 . . .  •  S241 

on  judgment  of  ouster  from  office 1966 

individual  liability  for  costs  of  action  in  nature  of  quo 

warranto   against   corporation 1987 

against  school  officer  or  supervisor 3244 

increased  costs  to  defendants  sued  for  official  acts. .  3258,  3269 

V.  On  statb  writs. 

on  alternative  mandamus  are  discretionary 2086 

on  peremptory  mandamus  to  be  awarded  as  on  motion 2086 

not  to  exceed  $60  and  disbursements 2086 

on  prohibition  to  be  awarded  as  on  motion 2100 

not  to  exceed  $50  and  disbursements 2100 

on  certiorari  to  review  in  discretion  of  court 214.*t 

not  to  exceed  $60  and  disbursements 2143 

non-payment  punishable  as  contempt  when   awarded  by  final 
order  •    2007 

VI.  Of  motions. 

of  motion 779 

collection 779 

execution 779 

stay  for  non-payment 779 

taxation  on  final  judgment..... 779 

may  be  awarded  absolutely  or  to  abide  event • 3236 

how  collected  when  awarded  to  abide  event 779 

on  application  for  judgment  on  frivolous  pleading •  637 

fees  of  referee  to  sunerintend  discovery  of  book 807 

p^oc^edings  to  punish  for  contempt  not  affected 779 

V'll.  Interlocutory  costsl. 

on   issue  of  law ,, , •.,••  8282 

collection    8233 

no  arrest  for  non-payment,  except,  etc 15 

award  of,   by   interlocutory  judgment 1231 

VIII.  On  appeal. 

provisions  not  applicable  to  costs  on  appeal 3237 

from  final  judgment 3238 

from  interlocutory  judgment  or  order 3230 

on  appeal  to  supreme  court  or  appellate  division 32.'>1 

damages  for  delay  by  way  of  costs  in  court  of  appeals. .  3251,  3254 
expenses  of  reference  on  justification  under  undertaking  on 

appeal  to  court  of  appeals 1335 

on  appeal  by  plaintiff  from  judgment  for  defendant  in  con- 
demnation proceeding 8876 

from  justice's  court 3047.  3060,  3003,  30G({,  3067 

on  new  trial,  on  appeal  from  justice's  court 8070,  3073 

^to  supreme  from  N.  Y.  municipal  court •• 8213 

IX.  Liability  for  costs. 

special  provisions  not  affected 8250 

executor  or  administrator 1839 
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XX.  tXABiUTT  Fos  COSTS  —  CoDtlniied. 

transferee  of  cause  of  actu>n. .•..,••••••••••••••••••••••.  (217 

against  infant  plaintiff  collectible  from  guardian  ad  Ktem,  4fl0,  324J 

guardian  ad  litem  of  infant  defendant  not  liable 477 

poor  person  not  liable  for 461 

costs  to  poor  person  payable  to  attorney 467 

action  by  poor  person  not  stayed  for  non-payment  of  costs  o£ 

former    action 461 

action   by   executor,   trustee,   etc.,   against   beneficiary  to  re* 

cover  costs 1916 

against  attorney  for  pleading  scandalous  matter &^ 

Imprisonment  for  non-payment  of  interlocutory  c»sts  awarded 

a^inst   attorney 13 

liability  of  attorney  when  defendant  entitled  to  require  se- 
curity.   i • 3278 

X.  In  special  pkocesdxngs. 

power  to  award;  amount •» ••••..  8210 

when  person  recovering  deemed  a  judgment  creditor.  •• 2432 

Supplementary  pivcecdings, 

to  Judgment  creditor  ..•.••••••••.•••••••••••••••• 2455 

to  judgment  debtor  •••••••••••••• •••••••••• 2466 

Condemnation  proceedings. 

when  awarded  to  defendant  • S369 

against  defendant  on  trial  of  issues. ••.. 8873 

of  guardian,  committee,  etc 3372 

on  appeal  by  plaintiff  from  judgment  for  defendant 3ST6 

when  awarded  to  owners 3372 

when  compensation  does  not  exceed  $50 3379 

additional  allowance  to  owners. •....•.•..••••. ,  8372 

on  discontinuance. «..,  8374 

t 
For  appointment  of  committee  of  incompetent, 

on  final  order  appointing  committee •••••• •  2336 

on  dismissal  of  petition , 2886 

of  proceeding  on  behalf  of  state • ..••  2323b 

Contempt, 

may  be  ordered  paid  out  of  recovery  on  undertaking 2290 

Summary  proceedings  to  dispossess, 

amount  of  costs  and  fees 22S0 

amount  in  proceedings  founded  on  forcible  entry  or  de- 
tainer.  2250 

execution. .«.. ••.••• 2250 

Arbitration, 

on  entering  Judgment  on  award ,,,  28^ 

on  vacating  award , •••••••.• 2377 

liability  for,  on  revocation  of  submission. ••••»••••••••••  23M 

Ta  discover  death  of  life-tenant, 

when  awarded,  amount •.•••...• 2816 

on  dismissal  of  petition ..•••••• •• •...  2800 

Proceedings  by  insolvent  debtors, 

on  contested  application  for  discharge.. ••.•••.••, 2167 

on  petition  for  exemption  or  discharge  from  arrcft. ••..••  S^^ 
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Comtm  —  Contlmieil. 

X.  In  spbciai.  fkockkdings.—  Continued. 

To  enforce  liens  on  vessels. 

amount S43d 

XI.  Sbcukity  for  costs. 

when  defendant  may  require 3268,  3260 

when  two  or  more  plaintiffs  sue 8270 

when  discretionary  with  court 8271 

order  to  give  security 3272 

requisites   of    undertaiking 3273 

notice  of   exception 3274 

notice  of  justification 3274 

notice  of  justification 8274 

justification  of  sureties 3275 

allowance  of  undertaking 3275 

order    for   additional    security 3276 

dismissal  for  failure  to  give : . .  3277 

liability  of  attorney  for  costs 3278 

Jrovisions   applicable  to   special   proceedings 3279 
n  New  York  city  court. 

notice  of  exception  to  sureties •  3168 

notice  of  justification 3168 

XII.  Taxation. 

how  taxed 3262 

clerk  to  insert  amount  in  judgment 3262 

when  additional  allowance  to  be  computed  by  clerk. . ; 3262 

notice  of  taxation 3263 

in  New   York  city  court 3161 

ma}[  be  taxed  without  notice •  3264 

notice  of   retaxation    3264 

order   for    retaxation    3264 

review    of    taxation 3265 

dutv  of  taxing  officer 3266 

affidavit  as  to  disbursements •  3267 

fees  to  be  taxed  on  demand •  •  3287 

XIII.  In  suerogatb's  coubt.     See  Surrogatb's  Court. 

XIV.  In  justicbs*  courts. 

to   prevailing   party 3074 

what  costs  consist  of 8074 

when  allowed  to  neither  party 8075 

on  judgment  after  verdict  or  decision 3014 

on  J  ndgment  of  nonsuit 3013 

on  discontinuance  on  answer  of  title  to  real  property 2964 

on  dismissal  when  title  to  realty  pleaded  by  plaintin 2956 

in  action  of  replevin 3075 

on   demurrer    3077 

amount  limited   3076 

taxation 3078 

increased   costs   in   actions    on   official   acts 3079 

on  judgment   for  one  of  several  defendants 3080 

recovery    of    costs    wrongfully    collected 3081 

on   decision   for   person   answering   in  proceeding  for  sale  of 

stray 3096 

on  transfer  of  action  to  another  justice 3152 

in  action  on  judgment 3154 
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Coats  —  Continued. 

XIV.  In  justices*   courts  —  Continued. 

guardian  ad  litem  of  infant  plaintiff  liable 2887 

guardian  ad  litem  of  infant  defendant  not  liable 2888 

fees   on   attachment  for   defaulting  witness 2972 

payment  of,  on  service  of  notice  of  appeal 3017 

setting  oif  costs  and  recovery  on  determination  of  appeal....  3059 

costs    below    included    in    disbursements    on    appeal 3060 

of    appeal    when    new    trial    ordered 3063 

to    whom    awarded    on    appeal 9066 

amount    of    costs    on    appeal SCffl 

award    of,    on    new    trial    on    appeal 3l«70 

amount    on    new    trial    on    appeal 3073 

on  offer  to  compromise  after  return  on  new  trial 3072 

New  York  municipal  court. 

on   appeal    to   supreme   court 3213 

Brooklyn  justice's   court. 

on  removal  of  action  to  county  court  of  Kings 2834 


Connterclalm. 

See,  also,  "  Pleading.*' 

answer    may    set    up 500 

when    allowed     501 

in   actions  on   assigned  claims 502 

by    trustee    5<Q 

by  defendant  sued  in  representative  capacity 5u5 

on    decedent's   debt    in    action   by   executor,   etc 506 

limitation    of    action    must    be    pleaded    in 413 

cannot  be  founded  on  title  barred  by  adverse  possession 366 

on    cause    barred    by    limitation 3^ 

several    counterclaims    may    be    pleaded 507 

each   to  be   separately   stated 50T 

equitable    counterclaim    may    be    pleaded 507 

verification    of    counterclaim    only 527 

provisional    remedies    on    720 

plaintiff's  offer  Jto  compromise 739 

m^  action  for  divorce  or  separation 1770 

in   action   to   charge   joint   debtor   not    served 1S9 

demurrer   to,   see   "  Demurrer." 

reply ;   contents    514 

judgment  for   failure  to   reply 515 

repljr   may   set   up  two   or   more   avoidances 517 

strUcing  out  for  disobedience  to  order  for  discovery  of  books,  etc    8A$ 

deemed    action    for   purpose   of   trial    by    jury 974 

judgment     on     503 

demand    for    affirmative    relief    on 509 

judgment    for   affirmative    relief   on 504 

on  counterclaim  for  less  than  plaintiff's  demand 512 

execution    on   jud^ent   against   executors,    etc 506 

In  New  York  city  court. 

what   may    be    pleaded 3174 

In  justices'  court. 

answer  may  set  up 2938 

when   allowed   2^ 

demurrer 2939 

of  party  suing  or  sued  in  representative  capacity 2^6 

when  neglect  to   plead  bars  action 2947,  29^ 

judgment 2949 

in    summary   proceeding   to    dispossess 2244 


INDEX. 


Conntlea. 


seal  of  county  clerk  seal  of  county 28 

proof  of  acts,  resolutions,  etc.,  of  supervisors 941 

cj^cepted    from    judicial    supervision 1804 

not  subject  to  action  to  dissolve  or  annul  corporation 1804 

preference  of   actions   by   or   against 791 

jurors   not  disqualified  because  residents   or   taxpayers 1179 

order  of  arrest   in   action   for   funds,   etc.,   of &49 

attachment  in   action   to   recover   funds  of 637 

action    by    state    to    recover    public    funds,    see    '*  Municipal 
Corporations." 

excepted  from  jurisdiction  of  justice's  court 2o63 

supervisors   need  not  give   security   on   appeal 1313 

taxpayer's   action    to    prevent    illegal    acts 1925 

officers    may   sue   on    cause    arising   before    term 1926,  1928 

action  against  officers  on  causes  arising  before  their  term.  1927,  1928 
jurisdiction  of  justice's  court  over  actions  by  or  against  officers.  2865 
costs  when  action  brought  by  state  for  benefit  of  county 3243 

County  charges. 

printing  of  calendar 20 

expenses  of  proceedings  to  remov  e  attorney 68 

stenographers'    salaries,    fees,    etc 88 

salaries  of  criers,  interpreters,   and  court  attendants,   in 

Queens    county    91,  94,      96 

salaries    of   stenographers 358-361 

compensation  of  clerks  in  surrogate's  office. .' 2491,  2492 

books  for  record  of  notices  of  pendency  of  action 1672 


Covntr  Clerk. 


when    included    in   term    "clerk" 8848 

seal  is  seal  of  supreme  and  county  courts. 27 

is  leal  of  county 28 

provision    for    new    seal 30 

appointment  of  special  deputy  clerks  to  attend  terms 89 

destruction  of  papers  by  order  of  court 21 

designation  of  new  jail  to  be  filed  with 135 

to  serve  designation  of  jail  on  sheriff 137 

certificate    of    sheriff's    election .  *> 182 

annual   return  of  changes   of  name 2418 

duties  in  foreclosure  by  advertisement 2390,  2399,     2403,  3304 

judgment    book;    entry    of   judgments 1236 

docket   books;   docketing  judgments 1245-1272 

entry,   etc.,   of   judgment   by   confession 1275,  1276 

docketing  transcript   of  justice's   judgment 3017.  3021,  3022 

judgment  of  Albany  city  court  and  Troy  justice's  court.   3225 

authentication  of  transcript  from  justice's  docket  book 939 

issuing  execution  on  justice's  judgment 3043 

homestead    exemption     book 1398 

record    of    certificates    of    execution    sales 1439 

notices  of   pendency  of  action 1672,  1674 

orders  appointing  receivers  in  supplementary  proceedings.  2470 

wills   of    real    property 2622 

to  make  and  certify  to  searches 961 

without  charge   to  certain   state   officer^ 3290 

subpoena  duces  tecum  to  produce  records 806 

fees  generally 3304 

in  New   York  and   Kings  county 8305,  3332a.  33:{2b 

to  be  taxed  on  demand 3287 

salaried  clerks  to  account   for   fees 32K5 

fees  of,  for  entries  of  moneys  deposited  with  county  treasurer.  3306a 
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ConntT  C«»-operAtlve  Inavrance  Companieii. 

change    of    name 2411,  2113,  aa4 

Coantr  Court. 

construction  of  provisions  relating  to 3342 

new  trial  in,  on  appeal   from  justice's  court,  see  *'Justxcx  or 
THE  Pkack;"  "  Nkw  Trial." 

costs  when  several  actions  brought  on  same  instrument 3231 

appeals   from,   to   appellate   division 1340,  1^7 

to  supreme  court,  judgment,  where  to  be  entered 1345 

I.  Constitution  op  couht. 

a  court  of  record 3 

seal  of  county  clerk  is  seal  of  court. ...._. •  27 

always  open   for   business » •  855 

justice  of  supreme  court  may  make  orders  in 354 

county  judge  of  another  county  may  make  orders Si4 

appointment    of    terms SSS 

place    of    holding    terms 355 

adjournment   of   term   to   another  place 3S5 

publication   of   appointment   of   terms 35C 

drawing  and  notification  of  jurors 3S7 

clerks  to  county   judges  of  Kings 350 

appointment  and   compensation   of   stenographers %8^  3S1 

stenographers   for,   in   Kings  and   Queens  counties 350 

interpreters  for,  in  Kings  county 9B0 

II.   JtTRKDICTION. 

jurisdiction 340 

residence   of   domestic    cororation , 341 

jurisdiction   co-extensive   with   supreme   court 348 

may  send  process  to  any  county 347 

power    to   appoint    receiver 718 

may  authorize  guardian  or  committee  to  agree  to  partition. .   1580 

1502 
over  applications  by  insolvent  debtors   for  discharge,   exemfv 

tion,  etc 2150.  2188,  2201 

appointment  of  trustee   for  criminal   prisoner 2219 

over  person  and  property  of  incompetent  persons 340,  2320 

proceedings   for   change   of   name 2410 

new  action  after  plea  of  title  to  realty  in  justice's  court....  2953 

account   of  district  attorney  to 196^ 

non-resident   plaintiff   to   give   security   for   costs 3268,  32flB 

costs  in  Kings  county  when  recovery  under  $250 3228 


III.  Powers  and  duties  of  county  judge. 

if  judge  disqualified,  special  proceeding  to  be  continued  in  ad- 
joining county 5S 

has  powers  of  justice  of  supreme  court  at  chambers 241 

possesses  power  of  supreme  court  justice  over  actions  in....  348 

disability    of    county    judge 343 

may  appoint  temporary  court-house... 43 

designation  of  temporary  jail  by 135^  136^  144 
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INDEX. 
County  Court  —  Contlmii«d. 

III.    POWEAS    AND   DUTIES   OP    COUNTY    JUDGE CODtmUed. 

to  attend  drawing  of  jurors 1044,  1046 

when  to  act  as  surrogate  during  vacancy  or  disability 2478 

<    when  and  where  to  hold  surrogate's  court 2506 

compensation   when   acting  as   surrogate 2485 

ex  parte  orders  bv   772,     778 

may  make  order  tor  service  of  summons  by  publication 440 

may  grant  order  of  arrest 556 

power  of  judge  in  special  proceedings 849 

to   remit   forfeited   recognizances 350,     351 

to  remit  fines  and  penalties 350,    351,     363 

notice  of  application  to  remit  fine  or  penalty....  352 

costs    on    remission 352 

discharge  of  person  imprisoned  for  non-payment  of  fine.     353 
to  discharge  witnesses  arrested  in  violation  of  privilege.     862 

to   grant   order   to   take    deposition    within   state 872 

to  ^rant  order  to  take  deposition   without  state 889 

to  issue  subpoena  for  witness  on  deposition  to  be  used 

without  the   state 015 

to   issue   habeas  corpus  to   testify 2000-2011 

to   issue   habeas   corpus  or  certiorari   to   inquire,   etc.  2017 

2018 
to  issue  warrant  to  bring  up  prisoner  &bout  to  be  re- 
moved    2054 

to  take  bail  pending  appeal  on  habeas  corpus. or  cer- 
tiorari   200O,  2061 

when  holding  court  in  another  county 356 

duty  to  issue  habeas  corpus  or  certiorari  without  application.  20216 

summary   proceedings   to    dispossess   before 2234 

supplementary   proceedings   may   be   brou^t  before...  2434,  2553 

IV.  Removal  of  actions*  to  or  fbom. 

to  supreme  court  on  disability  of  county  judge 342 

to  supreme  court  to  change  place  of  trial 343 

effect  of  order  of  removal 344 

appeal   form   order   of  removal .«. 344 

stay  of  proceedings  to  permit  removal 345 

process,   undertakings,   etc.,   not   impaired   by  removal 346 

to,  from  local  courts  of  Hudson,  Utica  and  Oswego 3200 

from  justice's  court  to  Kings  county  court 2034 

• 

Covmty  Treaaarer. 

fines,   recognizances,  etc.,  collected  by  district  attorney  to  be 

paid  to 1967 

may   apply   fpr   appointment   of   temporary   administrator 2506 

fecT 3321 

provisions  relating  to   sheriff's  bond  apply  to  actions  oa  bond.  1889 

to  exercise  powers  of  coroners  in  Erie  county 181a 

fees    of    county    clerk    for    entries    of    moneys    deposited   with 
county  treasurer 8306a 

Court  funds. 

to    receive   money   paid    into    court 745 

transfer   to 744a 

deposit   with    747 

transfer  from 747 

title    to    securities    representing 749 

action    by,    on    securities 740 

transfer  of  securities  on   death,   etc 760 
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County  Go-operative  Insurance  Companlea. 

change    of    name 24U»  2413»  2414 


County  Court. 

construction  of  provisions  relating  to 

new  trial  in,  on  appeal   from  justice's  court,  see  "Justick  or 
THE  Peace;"  "  New  Trial." 

costs  when  several  actions  brought  on  same  instrument 3231 

appeals   from,   to   appellate   division 1340.  1357 

to  supreme  court,  judgment,  where  to  be  entered 134D 

L  Constitution  of  coubt. 

a  court  of  record • S 

seal  of  county  clerk  is  seal  of  court. .,.._, ST 

always  open   for   business • ■  8S 

justice  of  supreme  court  may  make  orders  in SM 

county  judge  of  another  county  may  make  orders 354 

appointment    of    terms 35S 

place    of    holding    terms 355 

adjournment  of  term   to   another  place 355 

publication    of    appointment    of   terms 3SC 

drawing  and  notification   of  jurors 357 

clerks  to  county   judges   of  Kings 359 

appointment   and   compensation   of   stenographers 358^  ^ 

stenographers  for,  in   Kings  and  Queens  counties 359 

interpreters  for,  in  King^  county 


II.   JUKKDICTION. 

jurisdiction 840 

residence   of   domestic    cororation , 311 

jurisdiction   co-extensive   with   supreme   court 348 

may  send  process  to  any  county 347 

power    to   appoint   receiver 713 

may  authorize  guardian  or  committee  to  agree  to  partition..  1590 

158S 
over  applications  by  insolvent  debtors   for  discharge,   exemp- 
tion, etc 2150,  2188,  2»1 

appointment  of  trustee   for  criminal   prisoner 2219 

over  person  and  property  of  incompetent  persons 340,  2330 

proceedings   for   change   of   name 2410 

new  action  after  plea  of  title  to  realty  in  justice's  court....  2953 

account   of  district  attorney  to 1968 

non-resident   plaintiff   to   give   security   for   costs 3268*3269 

costs  in  Kings  county  when  recovery  under  $250 322S 


III.  Powers  and  duties  of  county  judge. 

if  judge  disqualified,  special  proceeding  to  be  continued  in  ad- 
joining county 68 

has  powers  of  justice  of  supreme  court  at  chambers 241 

possesses  power  of  supreme  court  justice  over  actions  in. . . .  3^ 

disability    of   county   judge 342 

may  appoint   temporary  court-house 43 

designation  of  temporary  jail  by 136^  136^  144 
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Cyoiimty  Court  *•  Contlmii«d. 

III.  PowKAS  AND  DUTIES  OF  COUNTY  JUDGE — Continued. 

to  attend  drawing  of  jurors 1044,  1046 

when  to  act  as  surrogate  during  vacancy  or  disability 2478 

<    when  and  where  to  hold  surrogate's  court 2505 

compensation   when   acting  as   surrogate 2485 

ex  parte  orders  bv   ,•••.••■  ^72,     773 

may  make  order  tor  service  of  summons  by  publication 440 

may  grant  order   of  arrest 566 

power  of  judge  in  special  proceedings 349 

to   remit   forfeited   reco^pizances 350,     351 

to  remit  fines  and  penalties 350,    351,     353 

notice  of  application  to  remit  fine  or  penalty....  352 

costs    on    remission 352 

discharge  of  person  imprisoned  for  non-payment  of  fine.     353 
to  discharge  witnesses  arrested  in  violation  of  privilege.     862 

to   grant   order  to   take    deposition    within   state 872 

to  ^ant   order  to   t^e  deposition  without  state 889 

to  issue  subpoena  for  witness  on  deposition  to  be  used 

without  the  state.. 915 

to   issue   habeas  corpus  to   testify ...2009-2011 

to   issue   habeas   corpus  or  certiorari   to   inquire,   etc.  2017 

2018 
to  issue  warrant  to  bring  up  prisoner  &bout  to  be  re- 
moved    • 2054 

to  take  bail  pending  appeal  on  habeas  corpus, or  cer- 
tiorari   2000.  2061 

when  holding  court  in  another  county 356 

duty  to  issue  habeas  corpus  or  certiorari  without  application.  2025 

summary   proceedings   to   dispossess   before 2234 

supplementary   proceedings   may   be  brought  before...  2434,  2553 

IV.  Removal  op  actions*  to  or  fbom. 

to  supreme  court  on  disability  of  county  judge 342 

to  supreme  court  to  change  place  of  trial 343 

effect  of  order  of  removal 344 

appeal    form    order   of   removal  ^ 844 

stay  of  i>roceedings  to  permit  removal 345 

process,   undertakings,   etc.,   not   impaired   by  removal 346 

to,  from  local  courts  of  Hudson,  Utica  and  Oswego........  3200 

from  justice's  court  to  Kings  county  court 2934 


• 


Cotinty  Treaaarer. 

fines,   recognizances,  etc.,  collected  by  district  attorney  to  be 

paid  to 1967 

may   apply   fpr   appointment   of   temporary   administrator 2506 

feeT 3321 

provisions  relating  to  sheriff's  bond  apply  to  actions  oa  bond.  1880 

to  exercise   powers  of  coroners  in  Erie  county 181a 

fees    of   county    clerk    for    entries    of    moneys    deposited   with 
county  treasurer  •  • 8306a 

Court  funds. 

to    receive   money   paid   into    court 745 

transfer  to 744a 

deposit   with   747 

transfer  from 747 

title    to    securities    representing 749 

action    by,    on    securities 749 

transfer  of  securities  on   death,   etc 750 
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County  Treasurer  «  Continued. 

Court   funds  —  Continued. 

books  of  account 753 

annual  report 7^^ 

to  receive  money  paid  into  surrogate's  court 20B9 

service  of  order  to  pay  money U87 

leave  to  sue  on  bond  for  failure  to  pay  money,  etc 1J<^ 

commissions  on  money  paid  into  court 3321 

Court  of  Appeal*. 

I.  Powers;  terms;  officers,  etc. 

a  court   of  record 2 

seal  continued   27 

governor  may  change  place  of  holding 38 

judge  not  disqualified  when  policyholder  of  insurance  company.     ¥i 

power  to   make   rules 19S 

times  and  places  of  holding  terms 196 

may  be  held  in  any  building 1% 

adjournments 1S7 

appointment  of  officers 198 

cleiic  of  court  to  give  bond 199 

to  take   oath 199 

office 199 

to  appoint   deputv 2li> 

powers  and  oath  of  deputy  clerk d'^i 

clerk  may  employ  assistants 2iA 

appointment  of  special   deputy   clerk 20! 

of  clerks  for  judges ?tS 

offices  for  judges :).<3 

reports  of,  see  **  State  Reporter." 

fees  of  clerk SIW 

clerk   to   account   for   and   pay   over    fees 3283 

II.  Jurisdiction. 

appeal   from  final  judgments  and   orders 199 

appeals  from  orders  granting  new  trials  on  exceptions Ift!> 

questions  allowed  and  certified  by  appellate  division 190 

no  appeal  in  actions  in  other  than  supreme  court,  etc.,  unless 

certified 131 

from  unanimous  judgment  of  affirmance  in  certain  cases. 

unless  allowed    Wl 

limited   to   review   of   questions   of   law 191 

decision  that  finding  of  fact  is  supported  by  evidence 191 

III.  Apf  EAU  to.     See  "  Af  peals. — III.     To  court  of  appeals." 
Conrt  of  Claim** 


I.  Constitution;  judges;  officers,  etc. 

a  court  of  record 2 

constitution    of    •. 26J 

commissioners  abolished    3S3 

judges 263 

additional 2S2 

appointment   of  clerk    2Bf* 

of    stenographer    266 

of    attendant    206 

seal 367 

sessions 268 


INDEX. 

Oourt  of  Olalnta— Continued. 

L  Constitution;  judges;  oppicess;  etc. —  Continued. 

when  to  view  premises 268 

sheriff  to   furnish   rooms 268 

attendance  of  sheriff  at  sessions 268 

fees  of  sheriff  for  attending  sessions ,  .^ 268 

expense  of  procuring  testimony  on  commission 272 

report    to   legislature , 271 

annual    report   to    comptroller 273 

compensation  of  judges 279 

of  officers    « .  280 

assignment   of   judges   for    canal    appropriation   claims 283 

II.  Jurisdiction;  procsduse;  determination. 

jurisdiction    264 

notice   of  intention  to  make   claim 264.  270 

rules 265 

procedure 265 

perpetuating  testimony    265a 

attorney-general    to    represent    state 270 

superintendent  of  public  works  to  assist  in  canal  claims. . . .  270 

canal   claims   to   be   filed    with   superintendent 270 

compromise    .    .    .    270 

consolidation ;    intervention,   etc 281 

disposition  of  advene  and  conflicting  claims • 26&« 

substtttttfon    of   parties    2281 

may   order  additional  parties  brought  in 2S1 

summons  or  citation   to  additional  parties 2H1 

service    of    summons    or    citation 281 

power   to   render   judgment   against   parties   summoned 281 

calendar;    canal   appropriation    claims 284 

record  of  proceedings ' 271 

new   trials    265 

costs 274 

judgments 260 

interest  on   judgments 269 

payment  of  judgments 269 

judgment  bars  further  claim  or  demand 269 

execution  on  judgment 269 

lien  of  judgment  on  real  pro|>erty 269 

docketing  judgments  of,  in  county  clerk's  office 269 

vacating  and  modifying  judgments 265 

III.  Appeals  prom. 

from  orders  and  j  udgmcnts 275 

time  of  taking  appeal. 276 

notice  of  appeal 276 

service  and  settlement  of  case 277 

practice 275 

questions    reviewable    275 

preference  of  appeals 278 

judgment 275 

Covrt-Honae. 

sale  of  liquors  in,   prohibited 32,  S3 

change  of  place  of  holding  court 38-43 

designation  of  temporary 43 

trial  elsewhere  than  at  cuurt-house 87 

See,  also,   '*  Officers." 
judges,  see  **  Tudges." 
rules  of,  see      Rules." 
punishment  of  contempt,  sec  "  Contempt  OP  CotTKT." 
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IRDBX. 

C?««vtM  — -  CoBtiniied* 

I.  Gbmxkal  pbovxsxohb. 

referred  to  in  this  act 14 

jurisdiction  and  powers  continued 4 

sittings  to  be  oublic,  except,  etc 5 

not  to  sit  on  aunday,  except,  etc 6 

i^djournment  on  Saturday  to  be  over  Sunday 6 

action,  etc.,  not  discontinued  by  vacancy  in  judge 25 

judge  out  of  office  may  settle  case  or  exceptions 25 

special  proceeding  before  one  judge  continued  before  another 

in  New  York  and  Kings 2S 

seals 27-30 

adjournments 34<36 

failure  or  adjournment  does  not  abate  action,  etc 44 

judges  not  to  practice 49 

attendants 95-99 

summons  must  specify 417 

amendment  of  returns  by  subordinate  courts,  etc 725 

what  included  in'  "  body  or  officer  "  in  provisions  .as  to  cer- 
tiorari to  review,  etc 2146 

n.   CotntTS  OP  KECOBD. 

enumerated S 

power  to  issue  subpoenas  to  witnesses 7 

to  administer  oaths 7 

to  make  new  process  and  forms  of  proceedings 7 

seals  in  use  continued 27 

rooms,  fuel,  etc.,  to  be  furnished 31 

liquors,  etc.,  not  to  be  sold  in  court-house 32 

punishment  for  sale  of  liquors 33 

adjournment  to  future  day 31 

of  term  for  absence  of  judge 35 

of  term  by  direction  of  judge 36 

trials  elsewhere  than  at  court-house 37 

governor  may  change  place  of  holding SS.  39 

judge  may  change  place  of  holding 40 

adjournment  of  actual  session  to  another  place 41 

change  of  place  for  holding  in  city  of  New  York 42 

trial  commenced  may  be  continued  beyond  term 45 

trial  terms  for  actions  on  contract :SKi 

appointment   of  criers    91 

sheriff  to  act  as  crier 92 

attendants 95-P9 

compensation 3312 

clerks  of  judges  disqualified  as  referees,  commissioners,  etc..  1(364 

« 

m.    COUBTS   KOT  OP  BBCOBD. 

enumerated t 

limitation  of  action  on  judgment  of SB 

attempt  to  commence  action  in,  under  statute  of  limitations.. .  400 

jurisdiction  of  action  to  foreclose  Hen  on  chattel 1T37 

of  seizin,  when  cause  of  action  accrues  for  breach 

against  incumbrances,  when  cause  of  action  accrues  for  breach. 

Creditor. 

of    decedents,    4ee   "  DfiCSOSKts*  EstAtia; '     "  EzKCtrToss  aire 
Adminxstbatobs." 

term  defined  in  surrogate's  practice........ » r?P^ 

publication  of  order  to  present  claims 
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INDBX. 
CreAltoni*  Actions. 

I.    Bt  judgment  CmSDITOR  TO  DXSCOVBH  AND  APPLY   PBOPZRTl. 

jurisdiction  of  county  court  S40 

maintainable  on  return  of  execution  unsatisfied 1871 

to  reach  surplus  value  of  homestead 1402 

to    enforce    execution    for    necessaries,    wages,    etc.,    against 

earnings,  trust  income,  etc  1B81 

does  not  He  against  domeatic  corporation 1870 

relief  procurable  in 1871 

joint  property  may  be  reached 1871 

property  exempt  from  execution  cannot  be  reached 1879 

trust  fund  created  by  third  person  cannot  be  reached 1879 

earnings  •  within  sixty  days  cannot  be  reached 1879 

to  what  county  execution  must  have  issued 1872 

what  property  may  be  reached 1873 

interest  in  executory  contract  for  land  may  be  reached 1874 

how  interest  in  land  contract  applied 1876 

temporary  injunction  restraining  transfer  or  payment 1876 

receiver  may  be  appointed 1877 

how  discovery  compelled  1878 

cancellation  of  notice  of  lis  pendens  on  security 1674 

H.  Against  dbbtok's  next  of  kin^  legatee,  heir  or  devisee. 

when  action  lies 1837 

excepted  from  jurisdiction  of  justice's  court 2869 

neglect  to  present  claim  does  not  impair  right  of  action 1837 

Against  legatees  and  next  of  kin, 

"next  of  kin"  defined 1870 

may  be  against  one  or  all 1888 

apportionment  of  recovery  among  defendants 1839 

apportionment  of  costs  among  defendants 1839 

snerifF's  fee  on  execution  may  be  taxed  against  each  de- 
fendant   1839 

recovery  against  one  only  limited  to  proportionate  share.  1840 

requisites  to  recovery  against  legatee 1841 

action  against  preferred  or  deferred  legatees 1842 

requisites  to  recovery  against  preferred  legatees 1842 

Against  heirs  and  devisees. 

liability  of  heirs  and  devisees 1843 

not  to  be  brought  within  three  years  of  death  or  issnaftce 

of  letters '. 1844 

stay  pending  application  to  sell  realty  to  pay  debts 1845 

dismissal  on  decree  for  sale  of  realty  to  pay  debts 1845 

election  to   prosecute   action    notwithstanding  decree   for 

sale  of  realty  to  pay  debts 1845 

action  to  be  joint  1840 

recovery  to  be  apportioned 1847 

requisites  to  recovery  against  heirs 1848 

account  of  executor,  etc.,  evidence  of  insufficiency  of  as- 
sets  , 1848 

requisites  to  recovery  against  devisee 1849 

recoveries  from  personalty  to  be  deducted 1850 

recoveries  from  heirs  to  be  deducted  from  recovery  against 

devisees 1850 

complaint  must  describe  lands  with  common  certainty  and 

state  value 1861 

judgment  to  direct  collection  from  realty  not  aliened  by 

defendant X852 

Hen  of  judgment  on  realty  not  aliened  by  heir  or  devisee.  1852 
judgment  not  lien  on  realty  aliened  before  filing  of  notice 

oi  Ks  pendens 18S3 

personal  judgment  when  land  aliened. 1854 

action  not  susp<:nded  \>y  infancy 1868 
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Creditors*  Aetloms  —  Continued. 

II.  Against  dbbtok's  next  op  kxk,  lbgatbb,  etc. —  Coatiini^  . 

Against  heirs  and  devisees  —  Continued. 

execution  against  infant  suspended  for  one  year...   1868 

liability  for  debt  expressly  cliarged  on  realty  not  aMected.  ISStt 

General  provisions. 

preference  among  debts  of  decedent 18>^ 

unpaid  prior  claims  exceeding  value  of  property  a  <lefence.  1856 
recovery,  proportionate  only,  when  equal  claims  exist —   1856 
defendant  entitled  to  credit  for  prior  or  equal  claims  paid.  1857 
relief  when  defendant  takes  or  inherits  in  more  tilian  one 
capacity 1860 

Crier. 

jiot  to  practice  as  attorney 62 

appointment  of,  for  courts  of  record 91 

sheriff,  etc.,  may  be  required  to  act  as 82 

need  not  attend  trials  at  chambers .^ 239 

at  term  of  appellate  division 242 

Crimea  and  Criminals. 

punishment  of  crimes  created  by  act SSM 

See,  also,  "  Misdemkanor. 

I.  Criminal  actions. 

criminal  action  defined 3336 

civil  and  criminal  remedies  not  merged 1891 

trial  may  be  continued  beyond  term 45 

preference  of. ?90 

civil  pleading  not  to  be  used  u  proof  in G£{ 

deposition  in,  for  use  without  the  state 914 

privilege  of  physician,  etc.,  when  crime  committed  on  infant.  834 

71.  Caeb  of  propertt  op  criminal  prkonxr. 

application  for  appointment  of  trustee 2219 

when  application  may  be  made 2219 

to  what  court 221S 

who  may  apply  223[» 

creditor  applicant  to  relinquish  security 2221 

contents  and  verification  of  petition 2223 

subpcena  to  enable  petitioner  to  make  petition 2223 

copy  of  sentence  to  be  presented  with  petition 2223 

affidavit  of  petitioner  . . « 2223 

order  appointing  trustee   • 2224,  2225 

order  to  show  cause '. 2224 

service  of  order  to  show  cause 2224 

,  hearing  on  return  of  order  to  show  cause 2225 

payment  of  debt  or  security  therefor 2225 

title  vested  in  trustee  2226 

exemplified  copy  of  order  may  be  recorded  as  deed 2226 

removal  of  trustee ^J 

appointment  of  new  trustee 222? 

support  of  wife  and  family 2228 

surrender   of   property  by  trustee   on   death   or  discharge  of 

prisoner ^^ 

applicable  to  prisoners  sentenced  before  enactment 2230 

III.  Civil  remedies  by  and  against  criminals. 

convicted  prisoner  to  give  security  for  costs^  as  plaintiff.  3268,  2Q69 

relief  of  bail  on  arrest  of  defendant  for  crime W 

deposition  of  person  under  sentence  for  felony 8^ 

habeas  corpus  to  bring  up  priaoaer  to  tc«ti^.  aec  **  H*ie4» 

iai6 


C?rlai«M  and  Criminals  —  Continued. 

III.    CXVXI.    mSMEDIES    BY    AND    AGAINST    CfdUlVALS  —  .Coi^tjoued. 

Attachment  in  copleffipt  ac4  to  l9»uc  a^ASt  jprUoper 227S 

oabeas   corpus    to   produce  prisoner    to  jin9W^r    for   cpntfmpt 

punishable  civilly •,•  •  • 2278 

p;';sQ9er  m^  'be  oopfifp^tipd  for  civil  fMoXf^npt  .on   ciacharge 

from  custody 2282 

prisoner  produced  on  habeas  corpus  to  answer  for  contempt 

to  be  remanded fi282 

dvii  puAuhn«9t  for  cootcmpt  dors  nu  bar  m^$etmmU.  for 

mlvfindnct 2287 


tV.    DMQVALiriCATIONt  AND  DI8ABU.ITZM. 

suspension    or    removal    of  attorney   on  Conviction 67 

conviction   oi  infamous  crime  4isquaU&es  as  executor 2R64 

Incomtifl^iU  tQ  receive  le^t«rs  of  ^.dnunia^ation 2564 

conviction   docs  not  disf^w^Uiy  wiift^s  -  •    ..•.•. gJ2 

may  be  used  to  impeaca  crtaibwty  of  w.Un/ess o!w 

witness  not  rAQMi^icd  ^o  ^vjt  tcstjiaM)ny  te^din^  to  accuse  of. .  837 

disabiQty  bf  j^risoamicnt  to  move  tp  .vaca.te  iu4gment t281 

jifiW  trisd  of  ^aclioo  to  dej^rmiae  rlajm  to  real  p;-operty  when 

defenaant  imprisoned 1846 

imprisonniAn^  ixuterrupts  lijoaitjUioj^  of  action  for  real  property.  875 
di«^lity  by  imprisonment  for  crime  /eyciy^rd  from  statufe  of 

limitations S96 

exception  of  imprisonment  from  limitation  of  acUon  for  dower.  1596 
limitation  of  time  to  apply  for  certiorari  to  review  determina* 

tioD 2126,  2126 


Ctapimlnnl  ConwevMUAon. 

included  in  term  "  personal  injury  " 3843 

sittings  of  courts  may  be  private 5 

competency  of  pj|i^ntiff's  wife  to  Utsiiiy 831 

iimita;tjo9  of  actions   384 

costs  when  recovcrjr  is  lass  tiwa  $60 3228 

jurisdiction  of  justice's  court 2863 

deemed  assets  4n  hands  of  executor,  ete 2672 

OroMB-Aetiona. 

leave  to  defendant  to  commence 760 

jurisdiction  of 760 

original  and  cross-actions  to  be  tried  togetiier 760 

removal  of  original  action  to  court  where  cross«aclion  pending..  760 

ground  for  separation   1762 

Curtesy. 

tenant  b^,  necessary  party  in  partition 1538 

division  m  partition  when  curtesy  exists  in  undivided  share....  1553 

action  for  waste  against  tenant  by 1651 

acceptance  of  gross  sum  on  sale  for  decedent'^  debts 2793 

D. 
Dssmaireii. 

I.  AasMSMiNT  or.     See,  also,  "  Assessment  of  Damages." 

rate  recoverable 1208 

jury  to  assess,  in  action  for  money 1188 

leat  on  defauit   1216 
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indbjl 

^aaia  Ves  —  CoAtlnned. 

I.  Assessment  op  —  Continued. 

notice  of  assessment  to  defendant  in  default ••• 1219 

demand  for  notice  • < 1219 

motion  for  new  trial  for  excessive,  etc 900 

on  judgment  absolute  of  court  of  appeals 194 

n.   MXTICATZON. 

evidence  in  mitigation  at  Inquett ••.••.••.•••••...  5S8 

pleas  in  mitigation  838 

proof  of  mitigating  circumstances  in  libel  and  slander 535 

pleading  matter  in  mitigation  of •...•• 606 

IIL  Recovesy  in  actions  and  special  pkockbdxngs. 

limitation  of  actions  for  injury  to  property  or  person 382-386 

of  action  for  encroaching  wall 1^ 

order  of  arrest  in  action  for 549,    800 

when  part  only  of  statutory  penalty  recoverable 1886,  1904 

special,  need  not  be  alleged  or  proved  on  slander  of  female..  1900 
action  barred  by  payment  of  fine  on  contempt  imposed  as  in- 

demnit^ , . . .  2284 

measure  in  action  for  causing  death  by  negligence 1904 

on  vacating  injunction •«.••  Q17, 


Offtrjo  liquidate.   • 

offer  conditionally. ••••••••«•«••••••••••••    ^ 

refusal  of  offer • •••••••    w 

costs  on  refusal ••• ««»«••••••••••••<• 1« 

y^jntious  suits,  ^^ 

in  name  of  fictitious  party •••• •••••••  1900 

in  name  of  another • ••••  1900 

treble  and  increased  damages  for ••••.  1901 

Against  witness. 

for  disobedience  to  subpoena •• 85S,  ^^ 

in  justice's  court • •••••» 2979 

On  bonds,  undertakings  and  recoguiMonees, 

in  action  on  bond  for  jail  lilierties .•••...•4....    IJ^ 

measure .•..•• ••.•.••••....    107 

on  penal  bond 191^ 

on  forfeited  recognizance 1966 

for  breach  of  bond  or  contract  in  action  in  N.  Y«  city 
court 310 

Dower. 

for  withholding,  may  be  recovered  in  action  for  dower. . .  1600 

measure 1600.  1801 

recoverable  against  grantee  of  husband 1601 

when  property  claimed  in  severalty  ...•..•••.....  1602 
against  heir  who  has  aliened  land 1608 

Uj9ciment. 

what  recoverable. 1881 

rents  and  profits  part  of Itf7 

satisfaction   of   damages    for  encroaching   wall    transfers 
title. * 
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Damaffe*  *-  Goatlnueil* 

III.  Recovery  in  actions  and  special  psocbedings  —  Coiitinn«d. 

Replevin, 

ascertaining  on  default ••••• 1T29 

verdict,  etc.,  to  state 1724 

for  depreciation  of  chattel  by  defendant... ••••  1722 

trustees  holding  over  without  consent « 1664 

Nuisanee. 1662 

Trustees  holding  #vrr  wiikon*  consent •.••  1664 

Action  to  determine  claim  to  real  property, 

for  withholding  possession  •••••• • 1644 


torclslor. • •••••• SD68 

en  dhcmadve  mandamm  ••••••••••••»••••••••••  2068 

4tabut  mtmrper  cf  oMc9» 

action  for. ...•••• « •••••••••••  3968 

Action  by  state  for  public  funds, 

for  niisai»propriating  pubUe  moneya  iresi  in  people. ••••••  18TS 

By  strays,  9 

for  trespasses  by  straying  animals • 8086 

for  malicious  seizure  of  alleged  strays..^.... ••••  8006 

for  willfully  setting  animal  at  large... 8000 

entire  when  several  animals  trespass.... ••••••••,.  8100 

/•  justice's  court, 

furlsdiction  over  actions  for • 2862 

in  replevin 2031 

must  be  fixed  by  verdict. • 2031 

liability  of  delinquent  witness • 2070 

SV«  POK  OFTICIAL  OR  QUASI-OFFTCIAI.  ACTS. 

for  irregularity  in  sale  of  realty  on  execution 1436 

fctt*  taking  exempt  property,  are  exempt  from  execution 1304 

for  bribing  or  making  gift  to  juror 1194 

ai^nst  juror  for  taking  gift  or  bribe 1103 

measure  of,  for  escape  of  prisoner  committed  for  contempt...     167 
for  escape  of  civil  prisoner •••     168 

V*  Dovble;  treble  and  increased. 

jtti^  to  find  single,  and  court  to  Increase 1184 

decision  or  report  to  specify  single,  and  direct  judgment  for 

increased. 1020 

inereased  damages  not  to  carry  increased  costs 3267 

double,  for  concealing  or  withholding  attached  property 708 

tftble  for  failure  to  separate  prisoners 126 

for  arrest  of  witness  in  violation  of  privilege 863 

for  waste. 1065 

for  waste  in  action  against  co-tenant lttS6,  1668 

or  single  for  cutting  trees,  etc 1668 

lor  forcible  entry  or  detainer 16^9 

and  increased  damages  for  vexations  litigation. 100^ 

fir  taking  illegal  fees 328) 
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mistakos  In,  cured  by  verdict,  etc.,  find  lodgment. 


proceedings   to   disco\'er   death   of  tenant   for  Si£e,  M*  "  lAwm. 
Tenant.' 

presumption  of,  from  absence  for  seven  years Ml 

disposition  of  lunatic's  property  on  dmb 2344 

survivini;    executor    may    act 1^63 

successor   appointed   on   death    of   sole  executor • 25^ 

death  of  witness  to  will   to  be   shown  on  probate 261^ 

proof  o£  handwriting  oi  deceased  witneai^  to  mHi, • 2S12 

I.  Action  for  damages  tor  causing. 

warrant   of  attachment   may   be  granted 63r» 

contributory   negligence,    pleading,   tHirdea    off  |iro«€ 841b 

right    of    action    conferred 19^ 

who    may    maintain ••..-..•*••«•  J9Q2 

limited  to  two  years » .  •  • 19QS 

for  whoLse  benefit '. ••> , 190 

"  next  of  kin  "   defined 1870.  1905 

measure  of  recovery » 1904 

interest  to  be  added  from  date  of  dealth ."" 1904 

excepted  from  jurisdiction  from  justice's  cov«t 2M3 

no  appeal  to  court  of  appeals  from  unanimous  affirmance 1ft 

fl.  Errj^cv  o«c  pbudin^  actions  ako  PBACiiNvfii. 

^  1.  Of  judge. 

V  continuance  of  special  proceeding  before  suooiiMQr. .  •   f!2, 

filing  undertaking  on  death  of  justice 

iicaring  appeal  without  return  on  death  of  justk^ 9051 

proof  of  proceedings  before  deceased  justice  ot  peace....  OM 

proof  of  judgment  after  death  of  justiqe S159 

2.  Of  attorneys. 

proceedings  on €5 

service  of  notice  of  appeal,  when  attorney  dead 19QS 

S.  Of  parties.     See,  also,  "  Aaaibmjbvt  ajtd  IUviva{»^ 

general  provisions  not  to  affect  special  provisions T6 

testimonv  of  deceased  person  at  former  trial ^BO 

estate  of  party  jointly  liable  not  discharged t98 

exoneration  of  bail  by  death  of  defendant €01 

of  member  not  to  affect  action  against  noincorporaled  so- 
ciety  ....."' 1920 

cause  of  action  in  replevin  survives 1730 

action  for  wrong  not  abated  by  dealli  a#ter  vcrtfsft,  «te. .  TOi 

court  may  order  action  abated 761 

no  extension  of  time  within  which  action  is  to  abate 784 

extension  of  time  to  continue  action  probibited 71 

continuance  bv  or  against  survivors. . . . .' 7| 

on  dcatu  of  sole  party  . .  .^ 

successor  of   public  officer,   receiver  or  trustee  nay  con- 
tinue  

substitution  of  snccessnr 

proceedings  to  brins  in  party 7M 

substicution  on  death  of  party  to  partition ISMB 

severance   of   action   on    death   of  defendant  jointly  and 

severally  liable 7>0 

•f  ejectment  on  death  ol  pUlaM  ar  daCemdnt....  II 
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Deatli  —  Continued* 

II.  Effect  on  pending  actions  and  proceedings. —  Contkiuea. 

3.  Of  parties  —  Continued. 

verdict<   etc.,    after   death    void 765 

jodg^efiit  b^  conietsion  m»t  to  be  entered  after  defend- 
ant's death   1275 

judgment  to  be  entered  on  death  after  verdict,  etc 763 

entry  of  judgment  after    1210 

efiFect   of   entr^   of  judgment 1210 

*3rten*»on  of  tnne  of  hefr,  etc.,  to  move  to  set  aside  judg- 
ment      '^85 

motion   to   set  aside   judgment   after 1284 

•fttfensfon  of  time  of  heif,  etc.,  to  appeal 785 

dppedl   after  death  of  adverse  party 129f 

faffure  to  Substitute  on  death  of  party  poinding  appeal . .   1298 

order  of  substitution 1299 

appeal  from  surrogate's  court  after 2iu8 

proceedings  in  surrogate's  court  on  death  pendfng  anneal.  2<i)6 
#e*ocatK)<i   of  strtnnission   to  arbftrartion   by  dearth   before 

award 2382 

frr«teedmg9  \ti  arbitrartton  on  death  after  aftr ard 2382 

4l  As  mffeetmg  9MecniiQns. 

new  execution  on  death  of  debtor  after  arrest 1493 

homestead  exemption  continues  after  death  of  owner...   14(H) 

1403 

iaautaliee   after  death   of  judgment  creditor 1:^76 

issuance  and  levy  after  death  of  judf^ment  debtor..   1379-1381 
leave  to  issue  for  possession  <A  real  property  after  death 

of  defendant 1376 

eaforctng   execution    on    death    of    sheriff i;iS8 

cooveyanoc  on  death  of  sherrff  after  sale  <m  execution..   14 1 5 
OA  deslth  ef  coroiMf,  etc.,  after  safe  on  execution.  1478 

of  deceased  person,  see  "  Decadents'  Estates." 

term  defined  in   Surrogate's   practice 2768 

Deeed«ib««»  Hattttc*. 

See<  also,  "  St'HR0CATE*s  CortT." 

3 urisdictfOfI    of    surrogate    over 2r»10 

'*  per«m    interested  "     (k-fined ♦.  2it>8 

estate  of  incompetent  to  be  administered  ?>«  if  no  co.Tiinittcc  ap- 
pointed   2;j  14 

appointment    of   receiver   pcnJi-v.^   actii^r.    r'i>r   part'tion,    distribu- 
tion  or   to    construe   or   cstal.Iish    u  ill 18(59 

action    for   sdare   of   witness   to   will   cxcciJicd    from   jurisdiction 

i\  cm    justice's    court 2  03 

action  for  share  of  child  born  after  will  excepted  from  jorisd.c- 
tion    of    justice's    coort * 2MJ3 

I.  PaopERtt  And  assets. 

1.  Inventory  and  appraisal. 

liability  of  executor,  etc.,  for  uncollected  demands  in- 
cUtded    in    inventory 18.'W,  l&i4 

when  inventory  may  be  contradicted  in  action  by  or 
against    executor,    etc 1832,  1834 
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INDEX. 

Decedents'  Bstatea  —  Con  tinned. 

I.  PsopERTY  AMD  ASSETS  —  Continued. 

2.  Parti{ion, 

when  executors  or  administrators  necessary  parties 1538 

direction  for  sale  free  from^  lien  of  debts 1^>S(8 

payment  into  court  on  sale  in  partition  free  from  debts.  lo38 
withdrawal  of  shares  of  proceeds 153S 

II.  Claims  and  debts  against. 

judgment  entered  after  death  of  party  establishes  debt 1210 

decedent's   realty   not   bound   by   judgment   against   executor, 

unless,    etc IftS 

judgment  against  heir  or  devisee  bars  action  against  executor.   ISH 

no   execution   against  decedent,   except,  etc VSt^ 

issuance  of  execution  by  leave  against  decedent's  property....  1380 

III.  Payment  of  legacies;  distbibutzon. 

"next    of    kin"    defined ISiB 

action  by  child  born  after  will  or  by  witness  to  will  to  recover 

share     of    property 186S 

judgment  of  divorce  destroys  right  to  distributive  share.  1759,  1760 

IV.  Creditor's  action  against  next  of  kin,  legatees,  hezbs  and 

devisees. 

when    action     lies 1837 

excepted  from  jurisdiction   of  justice's  court 2!ij63. 

neglect  to  present  claim  does  not  impair  right  of  action. . . .  1837 
Against  legatees  and  next  of  kin. 

"next    of    kin"    defined 1870 

may  be  against  one  or  all 1838 

apportionment   of  recovery   among   defendants 1^ 

apportionment   of   costs   among   defendants 1839 

sheriff's    fee    on    execution    may    be    taxed   against   each 

defendant ISS 

recovery  against  one  only  limited  to  proportionate  share.  1840 

requisites    to    recovery   against    legatee 1^1 

action   against   preferred   or   deferred   legatees 1$4!! 

requisites  to  recovery  against  preferred  legatees •  1$42 

Against   heirs   and  devisees. 

liability '. 1813 

not  to  be  brought  within  three  years  of  death  or  issuance 

of  letters 1M4 

stay  pending  application  to  sell  realty  to  pay  debts 1845 

dismissal  on  decree  for  sale  of  realty  to  pay  debts 1845 

k         election  to  prosecute  notwithstanding  decree  for  sale  off 

realty 1845 

must    be    joint 1816 

recovery   to    be    apportioned IMi 

requisites  to  recovery  against  heirs 1848 

account   of   executor,   etc.,    evidence   of   insufficiency   of 

assets    1848 

requisites  to   recovery  against  devisees 1S49 

recoveries  from  personalty  to  be  deducted 1£0D 

recoveries    from    heirs    to    be    deducted    from    recovery 

against   devisees 18SS0 

complaint  to  describe  lands  with  common  certainty 1851 

judgment  to  direct  collection  from  realty  not  aliened  by 

defendant 1852 

preference  of  lien   of  judgment  over  individual   debt  of 

defendant 1852 

judgment  not  lien  on  reality  aliened  before  notice  of  Hs 

pendens  or  entry  of  judgment.... •• 


Decedents'  Entatea  •—  Contlniied* 

VI.  Ckbditok*s  action  against  nixt  of  kin,  etc.— Cotititttie<L 

Against  heirs  and  devisess  —  ContluMtd. 

personal  judgment  when  lands  aliened ..•••• 1854 

action  not  suspended  by  infancy •  1858 

execution  against  infant  suspended  for -one  year 1858 

liability  for  debts  charged  on  realty  not  affected 1850 

General  provisions, 

preference  among  debts  of  decedent 1855 

unpaid  prior  claims  exceeding  value  of  property  a  defence.  1866 
recovery    proportionate    only,    when    other    equal    claims 

exist 1856 

credit  for  prior  or  equal  claims  paid  by  defendant......  1867 

relief  when  defendant  takes  or  inherits  in  more  than  one 

capacity • 1860 

Deeelt. 

as  ground  for  attachment 636,     637 

as  ground  for  order  of  arrest • .•••••     549 

in  justice's  court 2805 

I>e«l«ion. 

defined ••••  8343 

I.  Form  and  contents. 

on  reference  of  whole  issue,  report  of  referee  stands  as 1228 

what  to  contain  on  trial  ot  whole  issues 1022 

must  state  facts  and  conclusions  and  direct  judgment 1022 

to  award  costs , 1022 

requests  for  rulings  of  court 1023 

to  specify  single  damages  and  direct  judgment  for  double  or 

treble,    etc 1020 

on  trial  of  demurrer,  need  not  find  facts 1021 

to  direct  final  or  interlocutory  judgment  to  be  entered.  1021 

may  direct  final  judgment  on  failure  to  plead  or  amend .  1021 

in  ejectment  to  state  nature  of  plaintiff's  estate 1519 

in  proceeding  for  voluntary  dissolution  of  corporation 2426 

on  trial  of  issues  in  condemnation  proceedings 8367 

In  city  court  of  New  York. 

form   of 8173 

demand  for  special  decision  stating  findings  of  fact  anJ 
law 8173 

II.  Rendition;  filing;  entry  of  judgment. 

time   limited   for   decision  of   motion   for  or   to  vacate   pro> 

visional   remedy 710 

when  to  be  rendered  or  filed • 1010 

in  action  for  divorce,  etc 1774 

new  trial  for  failure  to  file  within  time  limited 1010 

•osts  upon  new  trial  for  failure  to  file 1616 

rendition  of,  on  alternative  mandamus 2088 

time  for  filing  in  city  court  of  New  York 3173 

action  for  wrong  does  not  abate  by  death  after  decision  made.  764 

entry  of  judgment  on  death  of  party  after  decision 763 

void,  if  rendered    after   party's  death 765 

entry  of  judgment  on,  when  whole  issue  referr*;d 1228 

interest  from  time  of  making  to  be  included  In  judgment 1235 

to  be  inserted  in  judgment  roll 1022.  12S7 
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Decision  —  Continued. 

III.  Exctrttoifu;  AfftAt.     Srt,  rtsor,  "  E3ecf#tlOKl.* 

notice  of  exception  to ■  t .    904 

case  not  reouired  <m  affpttA  at  *ae«ptiMn  to  dacMfan 908 

to  finding  of  fact  not  supportai  k^  trMmec 993 

D*«lnv»«iontf. 

See,  also,  "  Admissions." 
of  party  not  sufficient  ground  for  annulling  iM^i'liga.  .....■..••  1753 

D*«»ee.  ! 

fl«e  "  SviRMAts's  C^VKT."  I 

Doo4«.  I 

9c«,  alitr,  "  6o«YXTA«ctt." 
appointment  of  guardian  by,  sec  **  Guardiah."  i 

appointing  guardian  to  be  recorded 2SSJ 

conveyances  acknowledged  or  proved  admissible  in  evidence. . . .    9fi 

record,  or  certified  copy,  admissible  in  evidence fffi 

a^Rnovirl^dgmeTrt,  of  oof,  record  or  certifi*d  co|»y  ^fOf  tonchisht. .    936 
proof  on  ojffh  of  mfer%sfed  or  hworrtpciefrt  Witness  nof  duflkfenf.    9B( 

demand   for  admission   of  gttlvl\ntntsB  o{ 7S5 

costs  of  proving  after  demand  for  admission  of  genuineness ^6 

of  land  without  the  state  admissible  in  e^dence,  when,  etc ....     M9 
excnipKfiestion  of  record  of  oonvafyancoa  without  tlM  state  iA> 

missible   in   evidence 917 

recitals    in    as    to    heirship 3ilb 

effect  of  conveyance  of  property  of  infant  or  incuMperteut. . . .  2Sj8 

sherifTs  deed  on  sale  of   reilty  oft  execution 1471-1-173 

relatm  b^ck  to  thne  of  arit  on  axocvtioii 1440 

De#«vH. 

^heii  t}ttk  may  «mtr  judgoMhnt  bp 1212 

on  default  of  answer,  judgment  not  to  exceed  demand  for  rdief .  1207 

entry  of  judgment  by  ckfk  on  vetified  conplaiflt 1213 

by  eferk  on  imverified  complaiftt 1213 

judgment-roll  on  entry  of  judgment  by 1237 

notice  of  appHcatlon  for  judgment  oir,  in  N.  Y.  chy  comf 31CI 

no  appeal  ftoto  jodgtoent  or  order  by 1294 

judgment  by  def<nH  in  ejectmem  ooiicltisive  after  three  year*. ..  1S26 
title  in  partition  to  be  ascertained  before  interlocutory  judgment.  IMS 
defendant  in  partition  cannot,  under  iection  4415,  defend  judg- 
ment on  service  by  publication 1557 

judgment  by.  in  action  to  determine  claim  to  real  property 1645 

recovery  of  dower  by  default  of  gjttATCastii  bf  thftot 1905 

aseertaining  damages  on,  in  replevm 1729 

judgment  by.  in  matrimonial  actions 1774 

proof  on  default  in  action  to  stninil  marriage 1753 

1ft  action  for  divorce 1757 

motion  for  new  hearing  on  interlocutory  refer earce  or  in^isi- 

tion 1282 

relief   from 781 

relief  within  oftcr  yMr  «i«ift^  jtfdgflleflis,  otdtri,  eft TM 

/ft  insHci's  court. 

new  trial  oft  appeal  frOm  judgment  hr  ^fMft 1094 

pfaffitltf  to  prove  ease  oft  <i^cfend«ftt*i  defMlt 

proof  oft,   after  order  of  arrest 

12^ 


See,  also.  "  Amendment;  **  **  Mistake/* 

when  cured   Dy  verdict,  etc.,  and  judgment 721 

suppl yinjf  defects  in  proceedings 722 

immaterial  errors  to  be  disregarded 723 

to  be  supplied  by  court 722 

ppwer  Qf  coiirt  to  amend  process,  pleadings,  etc 723 

in   surrogate's    court ' 2538 

may  be  designated  by  fictitious'  name 451 

designation  of  unknown  persons  as 451 

leave  to  commence  cross-action 760 

judgment  granting  affirmative  relief  to 1204 

two  or  more  executors,  etc.,  of  sayne  decedent  considered  one 

person 1817 

I.   ApPEAKANCS    »T.       Sec    "  ApPEARANCB." 

IT.  Necessary  and  proper  parties.     See  **  Parties." 

in.  Defences  and  pleadings.     See  "  Answer;  "  "  CovifTV^CiAiu;  ** 
"  Demurrer;  "  "  Plbaoiitg." 

Deftitttlona. 

action 8833.  3343 

action  of  ejectment 3343 

affidavit   3343 

*' annulled  "   as  applied  to  warrant  of  attachment 3348 

assets 2J>14 

body  or    officer 2146 

clerk 3343 

contractor 3398 

counterclaim 501 

creditor   276« 

criminal  contempt   8 

debts 2768 

decision   a^43 

decree    2*'>48 

determination    21443 

distinct   parcel    on    real   property 3343 

domestic    cornoration 3343 

entry    of    juagm^nt 12.'i6 

failure    of    proof o41 

final,  order   2548 

foreign   corporation    3343 

federal  anci  special  verdict 1186 

improvement    33^)8 

incompetent  persons 2320 

inheritance .' 2768 

injury    to    property 3343 

intermediate    account    2768 

intestate    2768 

issues    063 

judge 3343 

Judgment :  1200,  3343 

judgment  creditor 3343 

ludgroent    creditor's    action 3343 

Judicial  settlement 2768 

ktters  of  administration 2768 
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INDBX. 

lienor • ••••• •••• 

laborer 

mandate 8S4S 

materialman 8B96 

motion Jl!l 

next    of    kin 1870.  1«».  2768 

notify,  as  used  with  respect  to  jurors 3S43 

order 767,3343 

owner 3858,  33W 

person .* 3358 

person    interested     2768 

personal    injury     3343 

personal    property    21\Ji 

property 713 

public   improvement 33ifi» 

real    property    2768,  3358.  33* 

report 33*3 

resident,   for  purl>08e  of  jury  service  in  New  York  county....  1060 

special   proceeding 33^,  3S43 

sub-contractor 3S&i-> 

surrogate   .   .    . ZiOi 

testamentary   trustee 27t^ 

trial    juror   3^ 

trial  jury 33^3 

trustee  of  express  trust 44.^ 

upon  the  return  of  a  citation 2t('^ 

will ::it3 

for^  relief,  see  "  Airswn;  •*  "  Complaint;  ••  "  CouKTWCtAiii.** 
notice  of  appearance  and,  see  "  Appkakancb.'* 

limitation   of  actions  when   demand   essential 410 

for  admission  of  genuineness  of  document 73Q 

costs    of   proving  genuineness   of   document   after   demand   for 

admission    thereof 735 

before  action  on  official  bond • 1891 

Demurrer, 

See,  also,  "  Pleading. •• 

need  not   be  verified ..«•••••..•• 523 

to  be  subscribed  by  attorney 55,  421 

appearance  of  defendant  by 421 

pleading  of  defendant 4^ 

service  of,  before  expiration  of  time  to  aonear 422 

extension   of  time   to   demur  in  action  against   corporation  on 

bill  or   note.... 1778 

to  amended  pleading • • 543 

I.   To   COMPLAINT. 

grounds  of ••• • 488 

must  specify  grounds  of  objection • 400 

defendant  may  demur  to  all  or  to  part •.«.. 402 

waiver  of  objection  by  failure  to  demur 400 

answer  to  causes  not  demurred  to 

grounds  of  objection  not  appearing  on  face  to  be  pleaded  bf 
answer • ..•••..••••••••. 
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INDEX. 
•r  —  Oomtlm«ed« 

IL  To  AHIWBL 

when  plaintiff  may  demur. •...••• 4M 

to  partial   defence   in 608 

to  counterclaim,  grounds  of 496 

must  specify  grounds 496 

for  lack  of  capacity  of  defendant  to  recover 496 

III.   To  BSFLY. 

when  defendant  may  demur • • 498 

IV.  In  mandamus. 

to  alternative  writ 2073 

grounds  of • ; 2076 

to  return  to  alternative  writ ■••.. 2078 

service 2081 

V.  Tbial;  judgment,  etc. 

judgment  on  frivolous  demurrer 637 

forms  issue  of  law 964 

where  triable 976,    990 

order  for  trial  to  be  served  with,  in  action  against  corpora- 
tion on  bill  or  note 1778 

decision  need  not  find  facts 1021 

to  direct  final  or  interlocutory  judgment 1021 

may    direct    final   judgment,    on    failure    to    plead    or 

amend   1021 

award  of  costs  on  judgment  on 3282,  8233,  3239 

amount  of  costs 8251 

in  justice's  court 2935 

costs  on  demurrer  in  justice's  court 3077 

VI.  Pleading  ovee;  amendment. 

leave  to  plead  or  amend  after  decision 497 

severance  of  causes  of  action  improperly  united. 497 

amendment  on  decision  in  justice's  court 2989 

Desiiala. 

See  "  Answee;"  "  Reply." 
in  answer  in  justice's  court ••.  3000 

Oepoalt. 

See,  also,  "  Payment  into  Couet.** 

oourt  may  order 717 

disobedience  to  order 718 

in  lieu  of  undertaking  on  appeal 1306 

DepoiiltloiiE. 

justices  of  city  court  of  New  Yor|:  may  take 326 

issuing   commission    from    city    court    of    New    York 3172 

expense  of  procuring  testimony   on  commission   for  use  before 

court    of    claims '. 272 

surrogate  may  take  testimony  of  infirm  witness  out  of  court...  2543 
may  order  testimony  of  infirm  witness  to  be  taken  before  surro- 
gate of  another   county 2544 

costs    for    takinf;    deposition 3^51 

costs   for   drawing   interrogatories 3251 

fees  of  witnesses  on  deposition  for  use  in  another  state 8319 

fees  upon  commission   from  justice's  court  deposition.. 3325 
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Deponltions  —  Continued. 

to  take  testimony  of  hospital  physiciani  in  actions  fQf 

injtu-ies ^2 

reference •••• •  Si 

y.    TaKBH   and  to   BB  U8BD  WITHIN   TPB  BVATB. 

applies  to  surrogate's  cour( r  r  •  > 2770 

whose  depositions  may  be  taken . ...  ^ 8TQ 

at  whose  instance  taken , ^0 

of  witness  not  a  party ^1 

application 872 

contents  of  affidavit .  % £72 

to  whom  application  made 072 

to  examine  officers  or  directors  of  corporttio^. 872 

production   of  books  and   papers   of  corporatiim 87S 

order  for  examination 873 

order  may  limit  examination 871 

order  may  require  physical  examination  in  action  for  personal 

injuries , 87S 

time  of   service  of  order . , 873 

witness  fees  to  be  paid  or  tendered 874 

compelling  attendance  of  witness 874 

service  of  order 875 

examination  of  witness , 876 

commitment  for  refusal  to  be  examined  or  to  answer 876 

adjournment  of  examination 876 

examination  of  prisoner  for  felony  discretionary  with  judge 877 

production  of  prisoner  under  sentence  for   fp|ony 877 

habeas  corpus  to  bring  up   prisoner  to  testify,  see  "  Habeas 

Corpus. 

stipulation   for  (deposition  by  consent 879 

subpoena  on  stipulation  for  examination 879 

rules  for  examination 880 

manner  of  taking  and  returning  d^osition • 880 

refusal  to  answer  before  referee 88n 

may  be  re^d  in  evidence fW 

witness's  inability  to  attend  must  be  provpd 883 

equivalent  of  oral  testimony , 883 

objections  may  be  made  at   trial 889 

original    affidavits    presumptive    evidence   of  compliance   trlth 

statute   881 

for  use  on  motion 8f3 

affidavit  for  deposition  to  be  used  on  motion, 


subptena  to  witness  on  order  for  deposition  on  motion MS 

appointment  of  referBc  to  take  deposition  on  motion ffS 

resident  witnesses  to  be  examinee!  witfiin  county  of  residence.  886 
non-resident    witnesses    to    be    examine4    In    county    wderrin 

served r  *  >  •  •  t  > » *  t  •  >  i  • » » *  •  t  • 888 

9 

II.  Taken  without  for  use  within  statb. 

applies   to    surrogate's   court 2770 

when  commission   to  issue ItT.    888 

who  may  be  examined 667 

order  for  commission  pending  appeal  or  motion  for  pew  trial. 

to   whom   application    made 

to  be  made  on  notice 

order  may  impose   terms 

order  by  judge  out  of  court  to  be  entered  witlj  derfc 880 

settlement  of  interrogatories 881 

governed  by  general  rulps  of  practice 881 

interrogatories  to   be  annexed  to  commission "** 

directions  for  return  of  commtssioo  to  be  indorsed  by  judge. 
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Deponitlonii  —  Continued. 

II.  TAmwa  witHouT  poii  vsm  within  statb — Continued. 

to  be  returned  through  post-office  unless  othenvise  directed. .  892 

commission  to  examine  orally 803 

when  open  commission  may  issue * . . . .  894 

oral   examination   prohibited    when    adverse   party   Infant    or 

committee  895 

open    comriiissioh    prdhlbltfcd   wheh    adverse   party    infant   or 

commiftec 895 

notice  of  exainination  upon  oral  questions 896 

upon  open  cominissioi} 896 

to  whom  open  coniiAission  directed 897 

who  m^y  be  examined  on  open  commission 897 

return  of  open  commission 897 

order  directing  deposition  to  be  taken 898 

before  whom  depositions  may  be  taken  under  order 899 

notice  of  taking  depositions  on  ordef ^ 899 

how  denosition  taken  without  iriterrogatoties 900 

right  oi  party  to  examine  when  taken -without  interrogatories.  900 

copy  of  statute  to  be  annexed  to  commission  or  order.. .  900,  901 

oath  to  be  administered  to  witness 901 

examination  to  be  reduced  to  writing  find  subscribed 901 

exhibition  or  copy  to  be  annexed  to  deposition 901 

deposition  to  be  subscribed  by  commissioner,  etc 901 

and  exhibits  to  be  annexed  to  commission  or.  order »...  90i\ 

to  be  inclosed,  sealed  and  returned 901 

may  te  executed  by  one  or  two  ot-  tnorfe  coffithlssiohehs,  etc . .  901 

certificate  of  execution  to  be^  subscribed  and  annexed ....'....  'fXfZ 

form  of  certificate  of  execution 902 

certificate  of  execution  13  sufficient  return. « 903 

return  of  commission  by  agent 004 

when  agent  sick  or  dead 905 

commission  wltH  de^ositioris  arid  return  to  be  filed 906 

transmission  by  mail * 907 

to  be  filed  when  returned  by  mail 907 

order  for  commission  on  consent "OQS 

to  be  retained  in  office  of  clerk 909 

partieji  may  inspect  t-etUrned  commission,  etc *...; 909 

Order  for  suppression 910 

may  be   read    in   evidence * 911 

equivalent  of  ofal  testitttony 911 

oDjeetioHs  mar  be  taken  at  trial 911 

interrogatories  kh6  deposition  in   foreign  lahguage.. ,  912 

intefprj^tation  of  deposition  \H  foreigH  Unguage 912 

letters  rogatory  may  issue  in  lieu  of  commission 913 

letters  rogatory  to  isfeuc  only  oil  Written  interrogatories 913 

settlement  of  Interrogatories  to  be  annexed  to  letters  rogatory.  913 

fix.  TaXBV  WZfBlV  rOB  USE  WITHOUT  ^ikTB. 

when  deposition  may  be  taken •••... 914 

subpoena  to  witness  .^ *..•«•  Ol8 

punishment  of  recalcitrant  witness • 915 

taking  and  return  of  deposition , . . .  919 

IV.   To  PBBPBTVATB  BVIDBNGK   AS   TO   ttTlB  TO  BBALTY. 

testimony  mdy  be  received  iti  action  involving  titfe  to  realty.  1688a 

inability  of  witness  to  attend  mllst  b€  shown 1688a 

documentary  evidence  tiot  affected 168.Sh 

mode  of  introducing  testimony^ » t 1688c 

objections  may  be  taken  at  trial t 1688c 

who  may  npnfy  (or  taking  of  deposition 1688rl 

contents  .of  petition   1688r 

notice  of  application •.•••• 4..*.4  1688f 
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INDEX. 
Depoaitlona  —  .Continued. 

IV.    To   PERPETUATE   EVIDENCE  AS   TO  TITLE  TO  RSALTT ContiouedL 

appointment    of    referee 168B{ 

notice   of    hearing   before    referee 10i8f 

proof   of    notice    of   hearing 1^9^ 

adiournments    of    hearing 16Sh^ 

suopccnas    to    witnesses 168Hg 

compelling    attendance    of    witnesses Itx^ 

mode   of    examination ISiMi 

refusal    of   witness   to   answer ItiSSn 

authentication    of    deposition 1(>8^ 

deiK)sition   to   be   filed   and   recorded . .,. 16}<8h 

against  whom  deposition  may  be  used  as  evidence I6S&1 

V.  In  justices'  courts. 

commission    to   examine    on    interrogatories. 2^ 

orally 2981 

when  and   how   commissio  1   granted IS)^ 

adjournment   of   trial    pending   return 2S^ 

execution    and    return    of   commission 29M 

reccint  of   commission  and  return  by  justice 29fi^> 

certificate    of    execution 2J*6 

admissibility   and   effect   of   deposition *4&^ 

powers  of  commissioners 2Xi 

peaeent   Cniit. 

right  of  possession  not  affected  by S74 

Detainer. 


$» 


See  "  Forcible  Entky  and  Dbtainbr. 

Determination  of  Claim  to  Real  Property. 

Sec  "  Real  Peoperty/'   II. 

DeTlaeea. 

See,   also,   "  Surrogate's  Court,"   "•Deceoewts'   Estates.*" 
creditor's  actions  against,  see  '*  Creditors'  Actions;  "  **  Dbcb> 

dents'    Estates." 

not  to  be  arrested   when   sued  as  representative 5^ 

extension  of  time  to  appeal  from  judgment  against  testator....  7S.5 

to   move   to  set   aside  judgment   against   testator 1^ 

levy  on  real  property  under  judgment  against  testator  after  ten 

years  .   ;    . 1252 

execution   against   property  in   hands   of K<71 

no   execution   against   decedent,  except,   etc 1379 

issuance  of  execution  by  leave  against  decedent's  property....  13Sn 

mav   maintain    action    for   waste l(iS2 

judgment  against,   bars  action  against  executor,  etc 1821 

Directors. 

See,  also,  "  Corporations." 
limitation  of  actions  for  penalties  against  directors  of  moneyed 

corporations S94 

action  against,   for  misconduct 17^1 

injunction    against,    in    action    to    dissolve    corporation 1787 

may  be   joined   as  defendants  in   action   to  dissolve 1790 

separate   action   against,   to   enforce   liability 17!'] 

proceedings    17P2 

liability    to    be    fixed   by   judgment 1"5^* 

when  comiielled   to  testify  in   actions  against  corporation IW* 

to    be    snsncnfled    or    removed   only   in    action    by   attorney-«pn- 

eral 1811,1^12 

liability  for  co&ts  to  people  In  action  against  corporation 18^ 
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Diaburaementa. 

See.  also.  "  Costs;  "  "  Fees." 

on    appeal    from    justice's    court 3060 

what  allowed   on  a   motion > 3251 

to  be   included  in  bill   of  costs 32r>6 

affidavit   to 3267 

Diacliarir^* 

writ  of,' abolished;   order  substituted 2048 

Diacontinaance. 

no  discontinuance  by  vacancy  or  change  in  court 25 

plaintiff  cannot  submit  to  nonsuit  after  jury   retires 1182 

of    action    in    aid    of    attachment 680 

of     condemnation     proceeding 3374 

of     supplementary     proceedings 2454 

in   justice's   court   when   accounts   exceed    $400 20.M) 

not  permitted  in  justice's  court  after  charge  of  jury 3007 

when  neither  party  entitled  to  costs  on,  in  justice's  court 3075 

Diacovery. 

ancillary   action^  for,    abolished 1914 

how  compelled  in  judgment  Creditor's  action 1878 

Sec  "  Creditors'  Actions." 

action   for,   in   aid   of  attachment 655 

discovery  of  any  article  or  property 803 

I.  Of  books  and  papers. 

court   of   record   may  direct 803 

applicable    to    surrogates'    courts 27i0 

general  rules  of  practice  to  prescribe  cases  and  procedure . . .  804 

petition *. ^05 

order  to  discover  or  show  cause 805 

stay   of   proceedings    pending 805 

vacating  order   to   discover   or   show   cause 806 

order  on  return  of  order  to  show"  cause 807 

appointment    of    referee    to    superintend 807 

fees  of  referee 807 

punishment   for   disobedience   of   order 808 

striking  out  pleading   for   disobedience   of   order 808 

dismissal  of  complaint   for   disobedience   of  order 808 

exclusion  from  evidence  for  disobedience  to  order...., Ni8 

disobedience    to   order   a    contempt 808 

effect   of   papers,   etc.,   produced 809 

II.    Or   PROPERTY    WITHHELD    FROM    EXECUTORS    AND   ADMINZSTRATOSS. 

See  "  Surrogate's  Court." 
III.  Of  death  of  tenant  for  life.     Sec  "  Life  Tenant." 

Dtamiaaal. 

Sec,  also.  "Complaint,"  V. 

for  failure  to  serve  copy  of  complaint 480 

of  complaint  for  disobeying  order  for  discovery  of  books,  etc. . .  808 

for  neglect  to  serve  some  of  defendants 821 

for  neglect  to  proceed 822 
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DiamlaaRl  —  Continued. 


plaintiff  cannot   submit  to   nonstilt   after  jtiry  retifes 1182 

judgment  not  a  bar  (intess  on  meflts 1200 

of  submitted   controversy   for  irisufiiciency  of  sixttcttieilt 1281 

of     supplementary     hrocecdirtg'S 2454 

judgmeht    of    nohsult    in   Jdstite'S    coiitt 3013 

Dlaprderly  Conduct. 

in  prestncfc  of  cbuft,  si  conteirtpt 8 

when  criminal  contempt,  punishable  by  justice  of  peace 2870 

Disorderly  House*. 

See  "  Bawdt  Houifcs." 

DlspoHHeiiii  Proceed IniTf^* 

See   "Summary    raociiiEDiNGs  to   Dispossess/* 

DlMQunllllcatlon. 

See  "  Courts;  "  "  Judge;  "  "Jury  and  Jurors;  "  **  WiTMESsas." 

Dissolution. 

of  corporations.     See  "  CoRPORATioft^S." 

DlMtreMS. 

action  to  recover  chattel  distrained  triable  where  cause  arose. .     08S 

ejectment  for  lack  of  goods  to  distrain  for  rent 1506 

exemption  of  exhibits   at   exhibitions l-HMa 

Distribution. 

See,  also,   "  Deckdents*  Estates;  "   "  SuRRooAiE's  Cot;RT." 
judgment  of   divorce  destroys  right  to  distributive  share.   1T69,  176C 

lilMtrlct   Attorney. 

to  prosecute  removal,  etc..  of  attorneys 68 

partner   of,    not   to   defend   prbsectitibtis 78 

not   to    defend   after   he   Ifcates   office 79 

may  designate  temporary  jail  In  abstnce  tif  codnty  judge 144 

vTwCr.  to   act  as  surropate  during  ^acri"c^'    Or  disability 24S4 

limitation  of  action   for  penalty  or  forfeiture JW7 

actioti  by,   to   recover  penalty  br  forfeittlte itl62-19ft4 

on    forfeited    recognizance 1966-191)8 

to  make  application  for  writ  of  assessment  for  damages 2lQ^ 

may  apply  for  state  writ  in  action  by  people l&W 

application  by,  for  habeas  corpus  to  testify 2irt2 

notice  to.  of  application  to  remit  fine,  etc 3-'2 

application  for  habeas  corpus  to  testifjr 2011 

before  discharge  of  criminal  prisoner  on  Habeas  cdhpus..  SKB 
need  not  pay  fees,  etc.,  to  bring  up  prisoner  on  habeas  corpus..  20^2 
account  of  forfeited  recognizances,  etc * . . . .  1968 

iSlrilrlct   Courts   of  New   Vdi^k. 

See  "  New  York   Municipal  Courts.** 

Dlvldendii. 

apportionment  of,  on  death  of  person  interested 2674 
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Divorce. 

action  for  separation,  see  "  Separatiok. 

to  annul  marriage,  see  "  Marriage." 

I.  Jurisdiction;   evidence;   procedure. 

what  residehcfe,  etc.,  gives  Jurisdiction 1756 

when  married  Woiiian  deefiied  a  resiaettt 1768 

nature  of  action  to  be  indorsed  on  summons 1774 

service  of  summons  by  publication    488,  4.^ 

proof  of  service  of  summons i 1774 

answer   when  need  not  be  verified 1757 

counterclaim     ; > . . .  1T70 

service  of  pleadings  on  co-respondent .,..,.  .^^ , . .  1757 

co-respondent  may  appear  without  service  of  pleadings 1757 

preference  on  calendar 791 

when  reference  to   be  ordered 1012 

refefee  to  be  appbirittd  by  cotift  1012 

*hth  sittings  may  be  pHtate   5 

jury  tHal  of  Issufc  b(  ^dultefy 1757 

ccitipfctcncy  ot  h\isbnnd  of  wife  to  testlfv 831 

Ifgltihidcy  df  Issut  dftef  offense  tflable  ih  afction  against  *ift.  1760 

legltitridcv  of  issue  presumed  iri  action  agfalhst  *rife 17G0 

denial  ot,  for  lilaintiflF's  adultery   17f>S 

for  connivance  or  condonption   1758 

II,  iLNTRY   AND   EFFECT   OF    Jt*bOMtif+. 

on  reference  of  issues,  judgment  to  be  rendered  bjr  court...  1226 

testimony,  etc.,  to  b^  certified  to  court 1229 

entry  of  iudgment  by  default 1774 

entry  of  interlocutory  juagraent 1774 

.  within  IB  diyl  after  decisidn 1774 

jnterlocutqry  judgtnent  may  award  costs 1774 

docketing  judgment  fdr  cbsts   ............  .^. . , 1774 

execution  nbt  tg  issue,  for  cost^  until  final  judgment..  1774 

final,  not  to  be  entered  for  three  months^  ett 1774 

proof  of  dlleffations  on  default 1757 

inchoate    right    ot    dower    not    affected    by    judgment    against 

husband j. . , 1759 

interest  of  husband  m  wife*s  prof)ert»r  ctascs  after  judgment.  1759 
j'jdgment  against  wife  not  to  affect  nusband's  interest  in  her 

property 17fi0 

terminates^  right   of    dower 1700 

•destroys  right  to  distributive  snare  of  husband's  prop- 
erty   1760 

fnsnrance  policy,  ihtefest  bf  guilty  tiaH^   Iri 1761 

l^tiiiiScy  bf  llSUfc  not  dfTectM  by  jUdgthent  agalHst  Hlisband.  175U 
of  child   born  before  offence   chMrged   tiot   effected  by 

judgment  agiitist  ifitt 1760 

ivsrd    of    costs 1?69 

to    fco-respondent    1757 

[     ill    AiiuONY  AND   SUPPORT. 

allowance   of  temporary  alimony 1760 

temporary   alloWanbe   tor   support   of   childfett 1760 

sUlowance    xor^  costs   i|nd   expenses , 1769 

interlocutory  judgment  may  provide  fori  until  entr)^  of  final 

iudgment 1774 

^            judgment    for    alimony 1750 

education   ana   maintenance   of   children 1759 

support  of  wife  when  she  is  plaintiff ; . .  1771 

court  to  regulate  custody   and  ihaihtenance   of  children 1771 

Mt'tt  Of  court  to  tnodlfy  judgmcht  fdr  dliittotiy,  ttb.^.  1759,  1771 

fflbdiflcdtidn  of  det^ec  oti  i-fe-itiatrikgfc  bf  wife 1771 

tnfdi-ctmept  bf  allhiohy   dt^arded  by   fol-elgrt   dfccret 1772 

tecurit^  fot-  support  of  Wlfb  and  childfren 1772 

»equtsttatiort  of  husband's  prbptrly 1772 

ehfdl-fclh^   stipilort   hf   probctdings   fot   cdhteiiitJt 1773 

teiprlsonmeht    for    non-payment    lintitfcd Ill 

ol.  judgments,    etc.,    see    "  Coumty    Clerk;  "    "  JtinOMENXs;  ** 

"Surrogate's  Court." 
of  justice,  see   "Justice  of  the   Peace," 

1233 


r 


INDEX. 

See,  also,  "  Evxdbno." 

demand  for  admission  of  genuineness • W 

costs  of  proving  after  demand  for  admission. •••»••••• Iw 

Doeumentary  BSvldenoe* 

See  "  EviDBMCE." 

DOBteatie  Corporations* 

See    "  COEPORATIONS." 

Dow^er* 

in  realty  sold  on  execution  and  conveyed  to  executor,  etc.,  of 

Surchascr H73 
gment  of  divorce  against  wife  terminates  right 1760 

not  affected  by  judgment  of  divorce  a^inst  husband 1759 

admeasurement  may  be  subject  of  arbitration 2365 

action  for  waste  against  tenant  in  dower 1651 

I.  AcTioir   poB, 

1.  Jurisdiction;  parties;  pleading,  etc, 

ejectment ,  cannot  be  maintained  for 1409 

jurisdiction   of   county   court SIO 

acceptance  of  assignment  of  dower  bars  action 16M 

limited  to  twenty  vears 1396 

disabilities  excepted  from  period  of  limitation 1596 

interruption  of  limitation  by  acknowledgment 196 

occupant  necessary  defendant. 1997 

necessary  defendants  when  lands  not  occupied 18B7 

persons  claiming  interest  proper  defendants 1586 

possessing  or   claiming   different   portions   in  sev- 
eralty  1599 

description  of  property  in  complaint 1696 

complaint  to  set  forth  name  of  husband 1606 

issues  of  fact  triable  by  jury 968 

triable  where  property  situated 9S2 

preference  on  calenoar 791 

2.  Reference  or  commission  to  admeasure. 

interlocutory  judgment  for  admeasurement  by  referee  or 

commissioners   1607 

oath  of  commissioners  or  referee 1606 

*  removal  of  commissioners  or  referee 1606 

filling  vacancy  in  office 1696 

how  admeasured 1696 

employment   of   surveyor iWi 

fees 3296 

all  commissioners  must  meet  but  majority  may  act 1610 

report  of  referee  or  commissioners  . . . ; 1610 

setting  aside  report 1611 

fees  and  expenses  of  commissioners  or  referee 1612 

amount   


S.  Damages  for  withholding. 

may  be  recovered  in  action 1669 

measure   of  damages   1000,  16P1 

not    to    include    use    of    improvements    since    husband's    ^^ 

death   : 160O 

against  grantee  of  husband  1601 

not  to  include  use  of  improvements  made  after  alienatian 

by  husband 1601 

when  property  occupied  or  claimed  in  severalty 1602 

damages   for  withholding  to  be  awarded  by  final  judg- 
ment   16U 
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Oo^vre  V  —  Contlnved. 

I.  Action  for  —  Continued. 

8.  Damages  for  withholding  —  Continued. 

action  for,  against  heir  who  has  alienated  land I0O8 

against  purchaser  .  . 16{)5 

infant  may  maintain  ia  her  own  name • •••  1686 

4.  Judgment, 

final  judgment 1613 

executioil  may  issue  on  judgment 1240 

modification  t>f  judgment  on  change  of  rental  value....  1614 

liens  inferior  to  dower  right  attach  to  residue 1615 

security   on   staying  proceedings  after  verdict 616 

damages  on  stay  atter  verdict 617 

recovery  by  default  or  collusion  of  guardian  not  to  affect 

infant 1605 

stay  pending  appeal  effected  only  by  order 1616 

stay  on  appeal  not  lo  be  granted  if  plaintiff  gives  under* 

taking  for  rp«»uution 1616 

action    for  instalments  of  dower 1614 

aild.t.onal    persons    bound    by    judgment. ••• .« 1671a 

5.  Sale  for  non-payment  or  on  consent. 

action  to  sell  for  non-payment  of  instalment 1614 

consent  to  accent  gross  sum  in  satisfaction 1617 

of  defendant  to  pay  gross  sum 1618 

ascertaining  amount  payable  in  gross 1618 

interlocutory   judgment    for   sale   on   consent  to   receive 

gross  sum 1619 

laying  off  separate  parcel  to  plaintiff  in  fee  on  consent..  1620 

reference  to. ascertain  liens  prior  to  sale 1621 

property  may  be  sold  free  from  or  subject  to  liens......  1622 

report    of    sale 162o 

officer  making  sale  to  pay  taxes,  etc 1676 

judgment  to  be  entered  in  county  where  property  situ- 
ated    1677 

final  judgment  on  report  of  sale 1624 

provisions  for  sale  in  partition  and  distribution  of  pro- 
ceeds applicable 1625 

11.  Action  to  determine  claim  for.  ' 

action  to  determine  claim  to  real  property  does  not  lie 1638 

claim   of   dower 1647 

proceedings  when   plaintiff  admits  defendant's  claim 1648 

interlocutory   judgment    for   admeasurement 1648 

proceedings  to  admeasure 1648 

denial  of  defendant's  claim  and  demand  that  she  be  barred..  1640 

III.  Partition. 

persons  having  inchoate  right  necessary  parties 1538 

division  in  partition  when  dower  exists  in  undivided  share..  1553 

sale  when  dower  exists  in  entire  property 1567 

sale  of  property  in  partition   free  from 1568 

*            payment  in  gross  in  satisfaction  of  dower  in  lands  sold.  1.'568,  1.560 

investment  of  proceeds  of  lands  for  benefit  of  doweress.  1568,  1560 

protection  of  inchoate  right  on  sale 1570 

release  to  husband  of  inchoate  right  in  lands  sold 1571 

payment   into   court   in  satisfaction  .on   sale   free   from  debts 

of  deceased  owner 1538 

investment  of  moneys  paid  into  court 1583 

IV.  Foreclosure. 

when  barred  by  sale  on  foreclosure  by  advertisement 2395 

notice  of  sale  under  foreclosure  by  advertisement  to  be  served 

on  doweress * 2388 
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Dower  —  Continued. 

V.  Sale   to    pay   decedent's   debts.      See    **  Surrogate's   Court." 

iithen  dot^er  right  to  be  included   id  sale 2717 

VI.  Of   infants  and   incompetent   persons. 

application  to  release  inchoate  right  of  incompetent  petsoti..  2351 

enect  of  release  of  dower  of  incompetent  person 2358 

order   on  application    * 23Si 

investment  of  proceeds  of  sale  on  application  for  release....  StlU 
may   be   included   in    sdle   of   real   property   of   infant  or  Jn- 

competent «« 23G2 

sale  of  dower  right  for  gross  sum « 2363 

gi-ound    for   annulling   marriage 1743,  1750 

Diift*heM«  County. 

jail  liberties   for   145 

stenographer  for  supreme  court,  county  court,  etc ftG,    257 

fia^nlnffH. 

of  debtor  exempt    < *  ...«..*. .    1879,  2463 

execution  against,  when  and  how  issued 13D1 

filaiienient« 

for  encroaching  wall  arises  after  two  years  without  action....   1409 
claim  of,  triable  in  action  to  determine  claim  to  realty 1639 

Kdltoi'jl. 

of  newspapers,  exemt>t  from  jury  duty 1080|  lOSl.  1127 

fidticatlonnl  instltntlona. 

on  whofle  application  to  be  dIsaoWed,  etc. « .i  ««...»«•« 1801 

^Ippoitltiii^nt  Of   recciyef * .  i. .  .*  i«.  i«*«« 1810 

JSjeetntent. 

I.  When  actioi*  lies. 

"action  of  ejettment"  defined .....  3343 

to  recover  properlv  forfeitea  for  treason,  sec  **  Trba^n. 
by  people   for  escheated  property,  see  ''  Escheat.'* 

mortgagee   cannot   maintain i . .  I49$ 

dower   cannot   be   recovered   in ....... .^ 1490 

for  encroaching  wall  to  be  Drouf(ht  within  one  year 14^* 

final  order  in  summary  proceedings  to  dispossess  hot  a  bar..  2264 

sion 1«&0 

by  reversioner,  etc.,  after  judgment  against  tenant  in  posse&- 

by  infant  for  property  set  off  fdr  dowef  by  default,  etc 1605 

separate  action  by  joint  tenant  or  teliant  in  contttion 1500 

ouster   of   joint  fenarit,   etc.,   to  be  proved 1515 

grantee  of  lands  held  adversely  may  sUd  by  gratltor 1501 

costs  when  grantee  sues  by  grantor _ 1301 

motion    for   production  of  authority  of  plaintiff's  attorney..  1512 

order    for   production 1513 

evidence    of    authority 1514 

tl*  1?oii  non-payment  of  rent. 

when  action  may  be  brought 1)04,  1505 

stay  on  payment  of  arrears 1|06 

judgment   to   state   aijiount   of  arrears. iSOT 

restoration  of  possession  on  paymcHt  after  judgment 1508 

order  to  restore  possession  on  pavtiieht  kfter  judgmefit 1509 

when  use  of  property  set  off  agaftlit  arrfeat^ ^ 1510 
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BJectment  —  Continued* 

III.  Pasties;  pleading, 

joinder   of  causes  of   action *  •  •  •  •  t ^8J 

occupant  to   be   made   defendant J502 

«  parties  defendant  when  lands   unocfupM»}. . . .. . .- loJ« 

persons  claiming  interest  may  be  joined Io03 

joinder  of  claimants  on  motion  of  defendant ^0 

abatement  and  revival  of  action 1B21 

severance  when  different  parties  succeed  to  different  parcels.  1522 

when  different  parties  succeed  to  realty  and  to  rents. .  1523 

-when    separate   occupants    are   joifti^d 151C 

description  of  property  in  complaint ^oo^ 

iaterpUader • o20 

IV.  T»ial;  verdict;   judgment,   etc. 

ordftr    retjtrainiiig    waste ......,,.., .,,,,,,,.  1681 

issues    triable    by    jury ))68 

triable    where    property    situatc4 982 

or4cr    declaring    death    ol    life    ti^nant    pr)::sumptive    evidence 

only   ., 2319 

verdict,  etc.,  to  state  nature  of  plaintifT's  estate.. l.")!!) 

security   required    to   stay   proceedings   after   verdict GlQ 

damagfTS  on  stay  of  proceed Iuks  after  verdict   include  waste.  nlT 

joint  judgment   against   uccui>ants   of   buii4ing 1517 

juogment  against  one  defendant  subject  to  rights  of  others.  ir>18 

when   piaintin  8   title   expires   before   trial l.'>20 

after    trial    of    facts   conclusive 1524 

by    default    conclusive 152(3 

execution    may    issue    on    judgment 1240 

security^  to  stay  judgment  pending  appeal  to  court  of  appeals.  1331 

possession   ^yben  judgment  vacated 1!j29 

restitution    on   vacatinc^  of   judgnicnt   for    plaintiff 1529 

when   plaintiff   entitled    to    costs   oi    course 3228 

V.  Damages  for  withholding  possession. 

complaint    may    demand 1496 

damages    recoverable 1531 

permanent  improvements  allowed  in  r<-*()uction  of  damages..  1531 

rents  and  profits  part  of  daniages 1497 

action   against   purchaser   to   recover 1685 

ipfant  may  maintain,  in  his  own  name 1086 

fi|e«tlon«* 

certain   returns  may  be  destroyed 21 

no  fee  for  administering  oaths  to  inspectors  and  poll-clerks...  3289 

Pinb»liiieva. 

exempt  from  jury  duty 1030,   1081,  1127 

iCHibeKalemfMit. 

order  of  arrest  in  actions  for 549 

Knabracery. 

forfeiture    and    damages    for 1198,  1194 

JBl|ili»ent  pQinaln. 

Sec  "  Condemnation   Proceedings." 
when  property  takei^  by  stale,  see  "  Assessment  of  Daiiages." 

payment   of  compensation   under  judgment   of  court  of  claims.  2b9 

Smployer. 

execution  against  earnings,  when  and  how  issued 1391 

da^rlueers. 

exempt    from   jury    service 1030,    1081.  1127 
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Wintry, 


forcible,  see  "  Forcxbls  Entby  and  Dktaineb." 
of  judgments,  sec  "  Judomekts." 

on  another's  property  for  survey   16»  1684 

ejectment  by  landlord   having   right   of  entry    150i,  1505 

distinction  between  forms  of  action  abolished  S3^ 

pleading  equitable  defence  or  counterclaim 50i 

Brie  Comity. 

appointment  of  criers Jl 

of  court  officers    ^ 

rules   for   calendars    2^ 

fees  of  constables  and  deputy  sheriffs  for  attending  court  ....  3312 

stenogrrapher  of  surrogate's  court SM96 

jail    liberties    for * 1}5 

allowance  to  grand  and  trial  jurors 3314 

county  treasurer  to  exercise  powers  of  coroners 18U 

Brror. 

Sec,  also,  "  Appeal;  "  "  Dbpbcts;  "  "  Mistakes." 

writ  of,  abolished   1^ 

power  to  amend  process,  pleadings,  etc J3 

immaterial,   to  be  disregarded Woo  iJS 

vacating   judgment   for 1282-i2w 

Baeape.  a,^ 

jurisdiction  of  justice's  court  ...:•. ^ 

of  sick  prisoner  removed  to  hospital Jjj 

ah^f^^cxonerated  from  iiabilVty'by'b^nd'for  jail'l^^^  150.    1^ 

sheriff's  liability  for •  • ]S 

service  of  summons  on  shenfi  for ?« 

connivance  at,  by  sheriff,  etc.,  a  misdemeanor •ifln.}?? 

action  on  bond  for  jail  liberties...............:-..:.- ^i^ 

action  for,  barred  by  action  on  bond  fof  J  ail ,  liberties. iw 

stay  of  jud^cnt  pending  action  on  bond  for  jail  liberties i'v 

return  of  prisoner  as  defence  to  action -L 

undertaking  for  jail  liberties  a  defence :}*^ 

liability  of  coroner  for  escape  of  slienff  . . . ;  • . . . .  -    •  ■    •' :f' 

coroner  may  prosecute  undertaking  of  sheriff  for  liberties ...  .J  JJ 

liability  of  coroner  when  sheriff  plaintiff fflS 

limitation  of  actions  for eo- 

liability  of  sheriff  as  bail  for • *^ 

money  deposited  in  lieu  of  bail  to  be  applied  to  damages -^^ 

new  execution  after  escape  of  execution  debtor   •-    •-• 'go 

application  for  leave  to  sue  on  sheriff?  official  bond  for "w 

affidavit  of  head  of  family  on  justice's  judgment  a  defence .*i» 

Kaclieat.  .g— 

attorney-general  to  bring  ejectment  for  real  property i»^ 

in  name  of  people jg-g 

advertisement  of  pendency  .•:••• -lO^B 

unknown  claimants  to  be  joined -opp 

effect  of  judgment  against   -ggj 

report  of  recoveries  to  land  office 

Elatatea.  ' 

.See,  also,  "  Remaindermen." 
for  life,  sec  "  Life  Estates."  .«t„* 

proceedings   to    discover   death   of   tenant    for   life,   see       i-ipb 

Tenant."  ...  841 

presumption  of  death   from  continued  absence ;. ?!. 

class  entitled  to  continRcnt  estate  as  parties  in  partition J:^» 

protection  of  future  riRhis  or  estates  on  sale  m  partition. i'»i" 

vesting  of  contingent  interest  in   trustee   for   insolvent  debtor..  *«*• 
sale   of   contingent   interest   oi    infant ""*^ 


INDEX. 
Batoppel. 

"  RkS     AOJUDICATA.'* 

by  final  judgment  of  court  of  claims 260 

judgment  oi  dismissal  not  a  bar  unless  on  merits 1200 

Sec  "  Strays.'* 

Evidence. 

See,  also,  "  Surrogaje's  Court;"  "Witnesses." 
refusal  to  answer  incriminating  question  in  action  against  cor- 
poration for  usurping  privilege  or  franchise 1055 

testimony  of  party  adduced  by  adverse  party  may  be  rebutted..     838 

I.  Presumptions. 

of  death  from  continued  absence 841 

seal  presumptive  evidence  of  consideration 840 

recitals   as   to   heirship   in    deeds » 841b 

II.  Competency  and  admissibility. 

of  party  to  transaction  with  deceased  person 820 

of  Dusband  or  wife  in  action  for  divorce 831 

of  plaintiff's  wife   in 'action   for   criminal   conversation 831 

determination   of  competency  of  witness  in   justice's  court..  3005 

witness  not  excluded  for  conviction  for  crime 832 

in  mitigation  of  damages  admissible  at  inquest 536 

offer    to    compromise    not    admissible 738,     730 

proof    to    contradict    inventory    in    action    against    executor 

etc 1832,  1834 

conviction  for  crime  may  be  used  to  impeach  credibility. . . .     832 
testimony    of    surveyor   and    proof    of    standard    of    measure- 

ment 841a 

determining  age  of  child 061a 

III.  Privileged   communications. 

between  husband  and  wife 831 

confessions  to'  clergyman 833 

to  attorneys  and  their  employees 835,  836 

to   physicians    834,  836 

waiver   of   privilege 836 

attorney  who  witnessed  will  may  testify 836 

physician  may  testify  when  validity  of  will  in  question 836 

physician   attending   injured   party   in   hosoital   may    testify..  836 

V.  Admissions,   confessions,   and  declarations. 

civil  pleading  not  evidence  in  criminal  prosecutions 523 

admission  by  member  of  corporation 839 

declaration   or  confession    not   sufficient  to   annul   marriage..  1753 
answer    of    witness    in    supplementary    proceedings    not    ad- 
missible to  prove  fraud  by  him 2400 

• 

V.  Secondary. 

parol  to  nrove  lost  negotiable  paner 1917,  1918 

to   establish   or   probate   lost   or  destroyed   will........   1865,  2G21 

VI.  Testimony  on  former  trial  of  same  action,  etc. 

of  party  ^ince  deceased  or  insane  or  non-resident 830 

of  party  ur  witness  absent  on  military  or  naval  service 8^^ 

when  admissible  in  acttun  to  determine  claim  to  real  property.  l(Mti 

VII.  Perpetuating  and   preserving  testimony.     See,'  also,  "  Depo- 
sitions." 

in  relation  to  claim  filed  against  state 265a 

in  action  to  determine  claim  to  real  property. ._.  .    I»i4<i 

depositions  of  parties  and  witnesses  to  expected  litigation. 870,     871  . 

1230 
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Sirldence  —  Conttnaed. 

VII.  Perpetuating    and     pkeserving    testimony  —  Continued. 
Deposition  to  perpetuate  testimony  as  to  title  to  realty. 

testimony   may   be   received   ni   action   involving  title  to 

realty l6SRa 

inability  of  witneu  to  attend  must  be  shown ItiSS* 

documentary    evidence    not    affected 16SSb 

mode   of   introducing   testimony ^. . . .  I68sc 

objections   may   be   taken   at   trial \^^ 

who  may   apply   for  taking  of  deposition l6^M 

contents     or     petition 1688« 

notice     of     application Idi^i 

appointment     of     referee ^IF^' 

notice  of  hearing  before  referee IBhSf 

proof  of  notice  of   hearing UJ8-Sg 

adjournments    of    hearing l^^t 

subpoenas    to     wUnessea *. l(i'*^''g 

conipelHnp    attendance   of   witnesses IGSSs 

mode    of    examination Ift^'^h 

refusal   of  witness   to  answer .' .   jBS8h 

authentication   of  denoaition 1688* 

deposition  to  be  filed  and  recorded IftSPh 

against  whom  deposition  may  be  used  aa  evidence...'.  168® 
VIII.  Documentary. 

^'"re^'id  Jf"  n^^nh'/^'"?""^  f^/    *»*"*^'^    ^.b°   ^^  become   non- 
resident or  absent  jn  rpuit^ry  or  paygl  service 83G 

records,  docuijicnls.  etc.,  piay  be  proved  according  to  ^m- 
mon   Uw /^  ^ 

demand  for  admission  of  ^ehuitjeocisQf'piJiP ill! ""[■""    735 
cxcTiision  of  books  and  documents  for  diaobexHence  to*  order 
of    discovery     , o^ 

original   certificate  of  piarriage  is*  presjimptivc'  evidence ! .' .'  .*  .*     d2S 
proof  of  written    instruments    where    there    arc    subscribinir 
witnesses *  ^1^ 

proof  of  payments    by    a    municipal    corp^iration    or    off ccr 
tnercoi dSIc 

proof  of  instrument    by    submittlni'  diVpuUd    aid    genuiAi 

nandwitmg 777  9Cld 

proof   of   lost   execution   or   wr^^  uojder   wi>icb    sheriff^^^^ 

of  real   property   was   made Sftle 

1.  instruments  acknowledged  or  proved  for  record 

conveyances   acknowledged    or   prove^ 9.^l 

acknowledgment  or  proof  of  convevancc  not  coajclusjve.     936 
conveyances  proved   upon   oath    of  interested  or   incom- 
petent witness  not   admissible 936 

fnstrumenU   acknowledged   of   nroved  admissible!..*!!.!     937 

nills,    notes    and   wjJIs   excepted 931 

conveyances  of   land   without   the   state..'!!! 94fi 

probated   will   admissible v-n 

Records.  ** 

of  judifmcnts.  etc.,  see  infra,  VIII.  8.     Judgments.  De- 
may  be   proved  accorHint?  to   -otnmon   law..  9- 
maps,   surveys  and   official    re     Is   on   file   in    New"York 
city   and   county   for   fvcnt>    years.                                        9"^ 

admi.ssibility  of  records  of  wills  proved  m'o'rc" than' thi'rtv 
years '    t^^ 

adnii.s.sibijity  of  record  o€  wflU  prov^  prior  to  Vr75!  ! ! !  2b2S 

of  bill  of  sale,  etc.,   of  vessel 94.-, 

of  conveyance Jj«-, 

not   conn'if ive    !!!!!!!!!! Mfi 

^?^'5?J    T,^*^"^   '^(   marriaprc.   is  presurandve'eWdcMc!!     92<<» 
of  affidavit  of  sale  on   mortgage   foreclosure  by   adver- 
tit-cajent '  *>^^ 

o|  J^iH   of   renl    nronertv   admissible!!!!! S^^ 

ttd^^Z''^/  "'""^.f*'  ""^  heirshio  presumpHv'e'ev'id^ice!!   Sfw 
evidence    of    wcnt'^er    conditions 961f 

*^*a9^*^evidJnr   ^^^^  *"^  records  of  comp'trol'leKs  "office 

3.  JudgmeHts     rf^cr^i?^"ric.'*g;*e;'V!so;''**Ju^^  ^^^'^ 

against  deceased  party  as  proof  of  debt..    .  1210 

i^S"./":. J Vfe^f^l'-^^'lHiJing. marriage  conclusive!. !!!!!:  1734 
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INtrEX. 

Bvldenre  —  Contlnned. 

VIII.  Documentary  —  Continued. 

3.  Judgments,  decrees,   etc. —  Continued. 

probated    wfH    admissible 2621 

decree  for  probate  of  heirship  presumptive  evideiKe....  27(>7 
letters  testafnentary.  etc.,  concliisrve  as  to  authority....  25<K) 
decree  for  payment  against  executor,  etc.,  conclusive  evi- 
dence of  assets 2540 

order    for   execution    against    executor,    etc.,    evidence    of 

assets 25-10 

decree  for  payment  and  drsffjbwtion  drf.  decedent's  estate, 

effec* 2735 

dis<:harf!:e  of  insoK'ent  deMof  toYicftrsfre  as  fo  proceedinRs 

and    facts    2181 

pafier*    Mnt-r    tftfttt    drscTiarcrt    of    i^isohrenf    debtof    pre- 

smnpt*ve  ^  to  proeeedTrrps  and  faefs 2181 

order  declaring  death  of  life  tenant  presumptive   only  in 
ejectment ; 2310 

Of  justice  of  peace. 

pfoof  of  fnd$mtttt 8165 

entries  in  instice's  docket  bcdok 8148 

transcript  from  docket  book,  subscribed  and  authcnti*     ^^^ 

cated.  is  evidence CM 

docket  book  atid  certified  transcript  a^MfssTbfe  fn  jus- 
tice's court 038 

proceedings  irtny  bt  pfovfrd  by  justice's  oaf!r 940 

<m  death  or  absence,  proe6e™gs  that  be  pttvhd  by 
original  minutes  or  aworn  copy MO 

4.  Olficial  certificates,  returns,  tit. 

eertificafes  or  ai!i(favifs  of  pMlt  oiiiic^r^  on  file  ttt  ^tt- 

sumptive  eviSenee.  . 922 

cerfmcafe  of  searcb  b>'  Tejjal  Custodfaft  of  pap*r 021 

by  abstract  or  tH\t  rnsufanct  cotnp^rtf 3256 

official  searches  and  certificates  it  we  made  6ti  reqtftst....     061 

form  of  cerfJfttalc  ib  copies,  etc 057 

certificate  fo  copies  efc,  mtist  be  sealed 058 

but  not  when  for  use  in  same  court 050 

certified  copy  ol  recofd  of  conveyance 035 

fiot  concftisivc 936 

certified  copies  of  paper*  fifed  or  fcc6rded  fn  pnbffc  offices.    038 

in  town   clerk's  office 934 

eertffied  copy  of  cefffficafe  or  record  of  marriage,  ii  ptt- 

stjmptfvc  evidence 028 

of  designation  of  agent  of  foreign  corporation  to  receive 

summons 4M 

aberiff's  return  presumptive  in  action  on  tmdertaktng  in 

tUfltfitt 1734 

cofistabie'a  return  presumptive  in  action  on  undertaking 

in    replevin    in    justice's    coiirt 2931 

recital  in  order,   resolution  or  record  of  pnbJTC  officers, 

board  J3T  budy  presumptive  evidence  of  certain  facts.    931b 

5.  Federal   records. 

certified  copies  of  documents  on  file  in  departments  of 

CWted    States    944 

of  records   of   federal   courts 94.S 

bills   of   «ale.    rf<^.,   of    vrs  cl 94r) 

record   of    we.  ,hcr   btircau    observations 944 

oertificate  of  director  -rf  census  to  population 944 

1241 
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Bvldence  -«  Coiitls«e^ 

•VIII.  Documentary  —  Continued. 

e.  AMdavits. 

of  printer  to  publication  of  notice 

of  service,  in  case  of  death,  etc,  of  person  serving 9Sr7 

of  sale  on  mortgage  foreclosure  b^  advertisement 2396 

admissibility  of  ex  parte  affidavit  in  justice's  court 9004 

7.  Notarial  protests,  certiHeates,  etc. 

certificate  of  presentment  or  protest  of  bill  or  note,  or  of 

notice  thereof 983 

effect  of  affidavit  denying  receipt  of  notice  of  protest. . .  823 

protest  presumptive  evidence  of  demand  in  case  of  death, 

etc.,  of  notary   93* 

memorandum  by  notary,  presumptive  evidence  of  notice 

in  caae  of  death,  etc 924 

8.  Books,  etc.,  of  foreign  corporations. 

presumptive    evidence 939 

certified   copy   may  be   used 930 

verification   of  copy Wl 

copy    of    designation    of    person    upop    whom    to    make 

service,    as    evidence 931a 

IX.  Statutes,  okdinances,  brc. 

statute  of   Btotc 932 

of  another  state  or  country 942 

ordinances,   etc.,   of   municipal   corporations 941 

proof   of   colonial    statutes 941a 

X.  Foreign  laws,  records  and  other  matters. 

statutes 942 

oral   evidence   of  common  law 942 

reports  of  cases  admissible  to  prove  common  law 942 

conveyances  of   land   without  the   state..'... 946 

exemplification  of  record  of  conveyances  without  the  state..  947 

authentication  of  copies  of  records  of  courts S.*?'! 

oral  proof  of  copy  of  record 9K> 

effect  of  foreign  record  or  judicial  proceeding  not  declared..  9M 
authenticated   copies   of   records   of   public   office   of   foreign 

country 95* 

transcript   of   docket,    etc.,    of   justice    of    peace    of    another 

state 948.  949 

proof  of  proceedings  and  judgment   of  justice  of  peace  of 

another  state 9.«iO.  951 

when   record   of   foreign   will   admissible 2703.  2704 

proof  of  presentment  of  foreign  bills 925 

XI.    SUFFICENCY     OF     PROOF. 

failure   of   proof  defined !^1 

declaration   or  confession   not  sufficient  to   annul   marriage..  17^ 
'  proof   of   title   in  actions   for   recovery   of,   injuries   to,   etc., 

unoccupied   lands 960 

sufficiencjr  to  establish  or  probate  lost  or  destroyed  Mnl!.188S,  2613 

determining  age  of  child 961a 

BKcepttons. 

to  rulings  on  law   allowed * .^ ^' 

on  facts  not  allowed,  except  on  challenge  of  juror 992 

not    supported   by   evidence 993 

during  trial  to  be  taken  when  ruling  made 995 

to  instructions  to  iury  to  be  taken  before  the  verdict W5 

during  trial  to  be  entered  unon  minutes , SOTi 

for  purpose  of  exception,  trial  continues  until  verdict  rendered.  992 

after  close  of  trial  by  court  or  referee Wj 

to  decision  of  court  or  report  of  referee 9SK 


INDEX. 

—  Gostfniied. 

to  decision  or  report,  time  for  filing  notice  of • 

to  be  inserted  in  or  annexed  to  judgment*roU 994 

l»art  of  papers  on  appeal 994 

case  settled  to  contain 997 

may  be  stated  separately  in  case  settled 99T 

making  and  filing  in  condemnation  proceedings 8367 

final  judgment  not  stayed  by 1006 

taking  ot,  does  not  affect  motion  for  new  trial 1006 

ma^  be  beard  with  motion  for  new  trial 1006 

renewed  on  appeal  from  judgment  or  motion  for  new  trial 906 

may  be  heard  in  first  instance  by  appellate  division 1000 

revoking  or  modifying  order  for  hearing  in  first  instance  by  ap- 

pellate  division 1000 

motion  for  new  trial  may  be  tnade  to  appellate  division  when 

trial  by  court  or  referee 1001 

time  for   filing  on   motion   for   new  trial   to  appellate   division 

when  trial  by  court  or  referee 1001 

not  necessarv  on  appeal  to  court  of  appeals  from  judgment  on 

verdict  subject  to  opinion  of  court 1839 

judge  out  of  ofiice  may  settle * 26 

order  refusing  resettlement  of  bill  is  appealable 1347 

to  findings  of  surrogate  and  refusals  to  find 2542 

to  rulings  of  surrogate   during  trial 2542 

remarks    or    comments    of    judge,    duly    excepted    to,    shall    be 

subject   of   review lii2'6sL 

re«vtloiu 

I.    GbMSEAL   PROVXaZONS. 

1«  Whtn  to  issue. 

ia  process  of  court 1304 

on  judgment 1240 

of  court  of  claims •  •     209 

charing  joint   debtor   not  summoned   in   previous 

suit 1941 

on  sheriff's  bond 1883-1889 

on  confessed  judgment,  when  debt  not  all  due 1277 

successive,  on  confessed  judgment  as  debt  falls  due....   1277 
levying  execution  against  wages,  etc.,  of  judgment  debtor  1391 

on  decree  for  money  by  surrogate's  court 2553 

when    to   issue   against   public    officer 1931 

for  costs,  not  to  issue  against  state. 1985 

for  compensation  and  costs  in  condemnation  pre  ^edings.  3373 
on  judgment  foreclosing  mechanics*  liens  in  court  not  of 

record 3408 

for  costs  on  summary  proceedings  to  recover  possession 

of   land    ..: 2250 

against   joint   debtors,   when   all   not  served 1934 

enforcement  of,  against  joint  debtors  when  all  not  served  1935 
on   judgment  against   representative   officer  of  unincorpo- 
rated   association     1921 

to  collect  fine  against  usurper  of  office 1056 

jury  fine  in  New  York  county 1 117 

in  Kings  county  1156 

2.  Issuance;  requisites,  etc. 

under-sheriff  to  proceed  on  death,  etc,  of  sheriff 1388 

designation  of  person  to  proceed  with,  on  death,  etc.,  of 

sheriff 1888 

may  issue  from  N.  Y.  city  court  to  any  county 338 

from  N.  Y.  city  court  to  be  executed  by  sheriff 339 

to  be  directed  to  sheriff 1362 

to  whom  directed  when  sheriff  a  party 1382 

may  be  directed  to  person  designated  in  order 1362 

undertaking  by  person  designated  in  order 1362 

time  of  receipt  to  be  indorsed 1368 

four  kinds  Qf • 1804 

«ay  issue  simultfi'ieousTv  to  two  or  more  counties 1806 
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Lft^otlon  —  Contlniied.     ^ 

H.  Issuance;  requisites,  etc. —  CofttlnflKd. 

to  what  cotnrtj  to  iasite  for  pwr^ote  ol  ttlM^lHMiitary 

pfoceediTWs 2jg 

fctftrisKcs  ot i 25 

wHMn  wharf  ftmc  to  be  fefttrtiM 1^ 

<o  whom  r etui  liable 1^ 

oti  Interloctrtofy  Jtftfgtncnt  d  divorce  awardrag  cMt»....  1m4 

Isstrance  on  fihnc  t^afts^rl^t  Uom  another  c«nrt 1387 

to  Whotn  tt\\ttnMt  when  liMed  «i  tranaeript  frMa  a«- 

other  eowt JJJJ 

is^afice  on  fra/racrfpf  of  jfldgnent  by  idafioa 13«i 

on  jadgment  for  money  only 13W 

to  specff y  date  from  wMeb  Interest  wapatcd : . . » .  iSos 

to  «pecify  docfceting  of  tranaorrpt  when  iiamd  eft  t#«a- 

scftpf  «ed 1*;^ 

SMsrate  where  separate   tliin#  reco  retH i274 

Of  coerr^e  whHfr  #f e  yeara  IJJJ 

after  death  of  iud<menf  erector IJJJ 

how  issued  after  ftte  years 13T7 

raofiim  fof  iteve  U»  issiie  afl*r  f^te  y«Wfa IJTJ 

time  of  stay  not  to  be  fnchided 1382 

not  to  be  stayed  on  a^eai  fo*  niore  Aan   thirty  d»y» 

without  sectirHy   < .  1^ 

against  strrviring  jndgment  debtors 13c3 

manner  of  collection,  when  issued  on  judgment  on  sher- 
iff's bond *...rf 


8.  Return;  satisfaction. 

return  unsatisfied  to  be  entered  on  judgtirent  doeftef 126B 

fjayment  to  be  indorsed  on  execnfiofi 129B 

certified  copy  to  be  deirvercd  on  pajmiefrt 1288 

entry  of  satisfaction  by,  oti  jtrdgmerft  docket 1264 

return   parffy  satisfi'ed  M  fiiaynMrM  o*  jtidgaicnt  affecting 

limitation 376 

limitation  of  action  for  noft-jyayment  vf  money  collected 

on 


n.  Against  PKOPEttv  anb  xmuEwfATivsa  of  nacaAsaD  DSBToa. 

no  e}(ecution  against  decedent,  except,  ete 1S7* 

issuance  by  leave  against  dectdent'*  property 13W 

notice  of  motion  for  ftave  to  issue 1381 

petition  to  surrogate  for  leave 1381 

against  property  in  hands  of  executor,  trustee,  t\t 1371 

may  be  issued  against  aTf  of  exectitor^,  etc.,  atf  if  alt  had  ap- 
peared   1817 

against  executor,  etc.,  to  issrft  onfy  on  lea^e 1825 

on  judgment  on  counterclaim  a^^ainst  exeCilfor,  ete 508 

application  for  leave  to  iSsue  against  e:tecutor,  etc 1838 

separate   executions   on   judgment   against  executor,  etc,   per- 
sonally and  in  representative  c<pacift 1818 

security  on  leave  to  issUe   exetiiflon  on  |ndgfnent  for  legacy 

or  distributive  share   1827 

executor,   etc..   may   issue   on   judgment  recovered    by  prtde> 

cessor  in  office 1838 

against   infant  heir,    etc.,   in   creditor's   icflon   tus^iended   for 

one  year 1888 

sheriff's  fee  may  be  taxed  against  each  defendant  in  creditor's 
action ..^  «   180 

III.    FOfc  POSSESSION   OF  REAL  PKOPCttY. 

to  what  counties  issued   1385 

requisites 1373 

mav  require  collection  of  money  recovered  by  same  ludgroent.  1373 
order  granting  leave  to  issue  atter  death  of  d^ffendatit 131« 

1944 


fBxeentlon  —  Continued. 

IV.  For  delivery  of  ci^avtih*. 

on  judgment  in  replevin   • •••..   ..  1781 

power  to  take  chattel  under  execution  in  replevin .,. 1732 

1^^  reqatre  collection  of  moucy  recovered  by  fuune  Judgement.  1378 

reovisites  of.  . 1373 

to  what  counties  issued 1365 

rettrm  unsatisfied  necessary  to  action  on   undcrtajking  in   re* 

plcvin 1734 

return  as  evidence  of  breach  of  undertaking  in  replevin 1734 

on  judgment  in  justice's  court  1373,  1731,  2931,  3038 

V.  Agax\st  propesty. 

,         to  what  counties  ia^ued ' 1365 

requisites 1369 

wh«^  attadunent  has  been  levied ;  ■  **. ^^'^^ 

.not  aMowcd  while  debtor  in  custody  under  execution  in  same 

'  action 1491 

simultaneously  against  property  and  person 1490 

may  issue  after  escape  of  debtor 1492 

when   debtor   dies   in   custody    1493 

alter  discharge  from  custody  by  creditor 1494 

new  execution  after  death  or  release  oi  debtor  not  to  be  levied 

or  reaky  sold   1495 

property  seized  in,  cannot  be  recovered  in  replevin 1690 

VI.  Exempt  pRopotrr. 

special  exemptions  not  affected  by  code 1389 

when  no  exemption  allowed  on  judgment  for  wages..  •.  3131,  3167 

of  househoLd«r  eitvuneraAcd   1390 

working  tools  and  team  of  householder 1391 

professional    instrumenta,    furakiire    and    library    of    house- 
holder    1391 

woman  hw  came  exemption  as  householder 1392 

military  pay,  pensions,  rewards,  arras,  etc 1393 

4»mwgeB  for  ta^ng  exempt  property 1394 

Durymg  ground 1395 

designation  oi 1396 

homestead  of  householder   1397 

designation  of •  . . . .  1398 

of  married  woman   1399 

continuance  after  owner's  death   X400 

not  affected  by  temporary  suspension  of  residence 1401 

lien  attaches  to  surplus  value  ovjer  $1,000 1402 

creditor's  action  to  reach  surplus  value 1402 

fliaraliallinK  proceeds  of  property  nartly  exempt 1403 

■loney    representing    exempt    portion    of   property    sold    also 

exempt 1403 

canceUatiofi  of  exemption  of  real  property 1404 

waiver  of  exemption   void    J404 

cannot  be  reached  by  judcrmont  creditor's  action IRTO 

by  supplementary  proceedinsrs    2463 

on  execution  issued  by  justice  ojF  peace 3028 

exemption   oi   exhibits   at   exhibitions 1404a 

VjX    liBVY    OK    PKRSONAL    PROPERTY. 

on   current    money 1410 

on  bank   bills    1 1 1 1 

on  government,  state  and  corporate   bonds 1411 

interest  of  pledgor  may  be  sol<l I  H  li 

under  warrant  to  collect  fine 1*2!  (J 

Hrhen   superseded   i>cnding  appeal 1  :i  1 1 

Bheriff's    fees     :i:507 

sheriff  to  collect  fees  by  virtue  of  <*xecution 3:U)9 
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IDzee«tloii  -^  Continued. 

VIL  Levy  on  personal  propekty  —  Contlfimdi 

1.  Interest  in  partnership. 

application  for  release  of  partnership  property lilS 

undertaking  for  release   605,  OJM,  1414 

on  interest  of  partner  previously  attached 1415 

undertaking^  to    release   partnership    property    inures    to 

other  creditors 1416 

sale  of  partner's  interest 1417 

rights  ot  purchaser  1417 

2.  Lien  on  personal  property. 

personal  property  bound  by  execution l^fiTi 

order  of  preference  among  executions 140C 

when  property  attached   l¥fi 

preference   when   execution   issued   out  of   court   not  of 

record   1409 

bona  fide  purchasers  before  levy  not  affected 14(V 

S.  Claims  of  third  parties. 

trial   of  claim    14^ 

t    affidavit  of  claimant 141^ 

manner  of  trial   l'* 

<  Kpenses  of  trial 1* 

/  arors  to  find  value  of  property 141^ 

jonding  by   creditor   on   claim 1419 

claimant's  right  not  affected  by  inquisition 1420 

sheriff's  fees  for  notifying  jury 330i 

4k  Action  against  sheriff;  substitution  of  indemnitors. 

substitution  of  indemnitors  as  defendants 1421 

notice  of  application  for  substitution 1422 

consent  to  substitution 1423 

terms  on  substitution^ 1423 

severance    and    substitution    when    indemnity    relates    to 

part  only 1424 

relief  to  sheriff  when  joined  as  defendant  with  indemni- 
tors  ItfS 

effect  of  order  substituting  indemnitors 142S 

notice  of  action  to  indemnitors 1427 

action  by  sheriff  against  indemnitors 1437 

\^III.  Levy  on  real  property. 

after  ten  years ISS 

notice  to  be  recorded  and  indexed 12S 

includes  unexpired  leasehold  terms  of  five  years 1490 

property  held  in  trust . .- ^ 1431 

indorsement  of  direction  prohibiting  levy  on  property  mort- 
gaged to  secured  debt 14S3 

IX.  Sale. 

1.  In  general. 

when  and  how  conducted 18M 

order  of  sale  of  attached  property Tffi 

penalty  for  removing  or  defacing  notice  of  sale 13SK 

title  of  purchaser  not  affected  by  omission  of  notice tSW 

sheriff,  etc.,  not  to  purchase  at  sale 1887 

2.  Of   personal   property. 

of  perishable  property  in  N.  Y.  city  court 3175 

conduct  of   sale    142S 

notice  of  sale   1429 

perishable    property,    how    sold 142< 

sale    of    partner's    interest 1417 
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■Bxeevtloa  -^  Coatlniied. 

IX.  Sali  —  Continued. 

2t.  Of  real  property, 

equity  not  to  be  sold  on  execution  for  mortgage  debt  1483,  14^ 

notice  of  sale •-•/•*-•  «^ 

description  of  property  in  notice  of  sale 1414,  14n 

not  affected  because  only  part  of  property  advertited  is 

sold 14» 

penalty  and  damages  against  sheriff  for  irregularity......  14M 

manner  of  conducting  sale 1487 

owner  or  redemptioner  may  require  sale  of  separate  parcel.  1487 

"  distinct  parcel "  defined  3848 

duplicate  certificates  of  sale  14M 

certificate  of  sale  to  be  recorded 1489 

judgment  annulling  conditional  on  repayment  ef  price...  1440 

rights  of  possessor  after  sale  and  before  deed 1441 

proof  of  lost  execution  or  writ  under  which  sheriff's  sale 

of  real  property  was  made 061e 

4.  Wasit, 

order  restraining  waste  during  period  of  redemption....  1442 

motion  to  punish   for  contempt 1448 

commitment    for    contempt 1444 

discharge   on   undertaking 1446 

X.  Rkobuption  or  ebal  raopntTY. 

time  for .••••  144€ 

terms  of 1448 

who  may  redeem  1447 

avoids  sale. 1448 

by  creditor 1449 

time  for 1449 

terms  of 1460 

by  another  creditor  from  redeeming  creditor '.  1451 

terms  of - 1461 

when  second  redeeming  creditor  has  prior  lien 1462 

subsequent  redemptions  by  other  creditors 1463 

by  creditor  after  fifteen  months , 1454 

by  original  purchaser  who  is  also  creditor 1456 

by  creditor  directing  sale  under  another  judgment. 1467 

by  person  entitled  to  redeem  part 1468 

by  owners  of  undivided  shares 1460, 

b^  lienors  on  undivided  shares 1460' 

nght  of»  not  affected  by  asreement  with  purchaser,  etc 1461 

when  to  be  made  at  sheritrs  office 1466 

to  whom  made  when  sheriff  dead  or  out  of  office 1465 

to  whom  payment  to  be  made 1402 

payment  may  be  made  to  sheriff »  etc.,  who  made  sale 1476 

when  sale  made  by  person  designated  by  order  of  court. .....  1477 

certificate  of  satisfaction  by  redeeming  creditor 1463 

evidence  of  right  of  redeeming  creditor 1464 

of  redeeming  mortfpgee   1466 

of  executor  or  administrator  to  redeem 1466 

certificate  of  satisfaction,  etc..  open  to  inspection 1467 

sheriff  to  file  certificate  of  satisfaction,  etc 1467 

when  redemption  takes  effect   1461^ 

title  of  purchaser  vested  in  redeeming  creditor 1468 

certificate  of,  to  be  delivered 1460 

effect  of  recording  certificate  of  redemption 1470 

XI.  SBiaipp's  deed;  title  op  pukchasei. 

under-sheriff  or  successor  to  act  when  sheriff  dies,  etc 141^ 

title  divested  only  by  deed 1440 

sheriff's  deed  to  state  name  of  person  whose  interest  is  sold. .  1244 
relates'back  to  time  of  sale 1440 
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Az^evtlon  —  Conttniicd. 

XI.   SuttIFF*S  DEKD;    TXTLB  of  PUKCHA8B1 CO0^mf$^ 

sheriff's  deed  on  expiration  of  redemption ••••p*«*«  l^Tl 

w]i£0  p^csusa^tix^  ftyjtfifnrjf  o^  1^ 1471 

grantee.  .  ,    ^ •  1472 

to  execjuioi  or  admipiMrator  of  person  cntitle4 1473 

taspynmfnt  of  rj^t  to  oe  acjcaowledgea  asd  fi^ 1474 

restitution  when  property  sold 1328 

not  to  aifcct  tule  to  property  soU 445w  1323 

recovery  of  price  on  eviction  of  purcabaser 1479 

fud^CBMWt  £0n^iiui£s  in  force  afteo:  eviction  of  pnrch^iser 14M 

action  for  waste  by  grantee  of  sberi0 «...  1€H 

Summary  proceedings  to  recover  possession*  

against  person  holding  over « ^^ 

notice  to  quit  required • 23S6 

stay  of  warrant  to  dispossess 2254 

XII.    CONTKIBUTION    BETWSEN  DEPENDAlfTS. 

when  judgment  collected  by  sale  of  realty  of  one.... 1481 

when  part  owner  redeems 14S3 

order  of  contribution • 1453 

enforcing  contribution  by  original  Judfnnent 14S4 

preserving  lien  of  original  judgment  for  purpose  of  contribu* 

tion 14«5 

entry  on  docket  to  preserve  iictt 1498 

Hlfl.  Against  the  person. 

from  justices*  courts*  see  infra,  XIV.  From  liuUcg^  courts, 

1.  When  to  issue, 

arrest  under  warrant  to  coUect  fine 23H 

on  judgment  for  working  woman  in  N.  Y.  cky  court. . .  •  31^ 

in  what  cases  issiiea 14K7 

against  woman 1488 

on  judament  of  juatioe's  court 301^ 

for  money 3(tS 

execution  against  property  a  condition  precedent 1489 

not  allowed  simultaneously  afpsinst  prop«erty  and  person . .  1499 
not  allowed  while  debtor  in  custody  under  another  execu- 
tion in  same  action    1491 

new  execution  after  escape  14SC 

against  escaped  sicic  prisoner l^ 

death  while  in  custody 1^ 

creditor  may  discharge  debtor  after  ti^irAjy  davs 14M 

not  to  issue  after  discharge  of  debtor  by  creditor 1^ 

new  execution  not  to  be  levied  against  realty  sal4..*....  14B( 

2.  Issuance;  custody  and  deieutiom* 

requisites 137!e 

to  recite  issue  and  return  of  execution  against  property.  1372 

to   what   counties    issued    ISST^ 

return  on,  to  charge  ball 997 

duty  of  sncriff  on  execution  to  cbar^ge  bail Tif^ 

custody  of  debtor 11<* 

on  justice's  judjrmcnt  for  penalty  or  forfeiture...  5i"n2 

term  of  imprisonment  limited Ill 

support  of  prisoners    112 

when  prisoner  entitled  to  jail  liberties 149 

deposit  of  money  in  lieu  of  bail r»S2 

attachment  for  contempt  not  to  issue  against  prisoner...  2279 
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XIII.  Against  thb  person  —  Continued. 

%  Issuance;  custody  and  dstentiott  —  Continued. 

habeas  corpus  to  produce  prisoner  to  answer  for  contempt.  2278 

prisoner  produced  to  be  remanded 2282 

nay  be  committed  for -civil  contempt  on  discharge 

from  custody • 22KS 

habeas   corpus  to   produce  debtor  on  proceeding  to  dis- 
cover death  of  life  tenant 2807 

S.  Discharge  from  imprisonment, 

from  airest  for  delay  in  issuing 57? 

release  of  insolvent  debtor  ui>on  his  discharge 2185 

how  validity  of  discharge  of  insolvent  debtor  tested 2185 

validity  of  discharge  of  insolvent  debtor  may  be  attacked 

on  motion  to  vacate 2187 

Sower  of  N.  Y.  city  court  to  relieve  from  imprisonment.  8168 

ebtor  to  United  States  not  to  be  discharged 2218 

to  state  for  taxes  or  public  moneys  not  to  be  dis- 
charged   2218 

notice  by  creditor  to  debtor  to  apply  for  discharge 2216 

failure  to  apply  after  notice  by  creditor  bars  future  ap- 
plication   2217 

what  debtors  may  apply  for  discharge 2200 

to  what  court  application  made 2201 

when  debtor  may  apply 2202 

application  to  be  by  petition 220^. 

contents  of  petition  « .  2203 

schedule  of  debtor's  property 2208 

affidavit  of  petitioner  . . . , 2204 

correction  of  schedule   2205 

notice  to  execution  creditors 2205 

mode  of  service  of  notice 2206 

publication  in  lieu  of  prescribed  service 2206 

notice  to  attorney-general  when  state  is  creditor 2207 

order  for  hearing 2206 

hearing  to  be  summary 2208 

order  tha*t  debtor  execute  assignment 2208 

adjournment  of  hearing 2209 

proceedings  on  adjourned  day    2210 

assignment  to  be  acknowledged  and  recorded 2211 

title  vested  in  trustee  by  assignment 2211 

when  discharge  from  imprisonment  granted 2212 

petitioner's  property  still  liable  2218 

not  subject  to  new  imprisonment  on  same  judgment 2213 

new  execution  against  person  on  conviction  of  perjury. ..  2214 

powers  and  duties  of  trustee ...» 2215 

distribution  by  trustee 2215 

discharge  not  to  affect  justice's  judgment 3037 

XIV.  Fmtne  jttsticss'  couits. 

L  Issuance;  requisites,  etc. 

may  be  issued  after  discharge  from  imprisonment 8087 

on  judgment 3017 

for  mone]f 3026 

against  joint  debtors   3020 

on  summons  not  personally  served 2918 

for  delivery^  of  chattel 3038 

docketed    with    county    clerk 3(M3 

where   office    of  justice   becomes   vacant 3146 

for  fine  against  delinquent  witness ?^7 

exempt  property.  .   •'*'^'28 

when  fustice  mav  issue   9*^A 

general  requisites .^0  >5 

renewal  of  execution   » 3027 

Indorsement  of  levy SOS^ 
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Bzecntlon  —  Contlniiecl. 

XIV.   From    justices*    courts  —  Continued. 

1.  Issuance;  requisites,  rftf.—  Continued. 

mode  of  tevy | 3036 

notice   of   sale 3i«< 

mode    of    sale l^^** 

return    by    constable Sii-H 

constable  not  to  act  under,  after  return  day .T«M'i 

constable  must  complete  after  term  expires d)*- 

action   against   constable   for   money   collected ^^^ 

for  failure  to  return • 303^ 

22.  AgatKst  person, 

on  judgment  for  money .«,. ^^^ 

arrest   and    Impnaonment   under •^';^' 

limit  of  imprisonment * '^  ''• 

affidavit  of  head  of  family;  discharge. '^^'j 

penalty  for  wrongful  refusal  to  discharge >*<'"; 

affidavit  a  defence  to  action   for  escape ''*^'^ 

discharge  not  to  affect  judgment VXt'* 

XV.  From  local  courts. 

on  judgments ^  of  iMbany  city  court.  • « • '^ 

of   Troy  justice's  court 
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Bm.ecutovm  and  Admlnlstratora, 

See.    also,    "  SuRaocATBs'    Courts:"    "Wills." 

"next    of   kin"    defined 1870.  !««? 

appointment  of  receiver  as  successor  to  sole  exeeutor  pending 
action    for    partition    or    distribution    or    to    construe    or    es- 

tablish  will   }>f. 

Action  for  legacy  or  distrrbutiYe  share. «... 1^^' 

bond  of  guardian   ad  litem  of  infant  suing  for  legacy    or   dis- 
tributive   share 1S3 

security   on    leave   to  issue   execution   on   judgment    for    legacy 

or  distributive  share « VS2t 

premium   of   surety  company's   bond   allowed   as  part  of    com- 
pensation   *'  i*: '•.«....,. yi2^ 

may    cunsmt    to    discharge    oi    insolvent    dsbtor    by    fca^e    of 

surrogate .« ■,..••...« 21''^ 

title  under  sheriff's  deed  on  execution  is  in  trust  for  heirs  or 

devisees «.. f , lilS 

may    maintain    aetion   against    infant   or   mcompetent   for    con- 
veyance of  property  sold  by  decedent. . , ISK* 

judgment  against,  not  evidence  of  assets IslA 

when    inventory  may  be  contradicted.. 18^2.  1S^4 

liability  for  uncollected  demands  included  in  inventory. .  18Xi,  1:^ 

Actions. 

1.  By   and  against  decedent. 

extension   of   time   to   move  to  set   aside  jttdsment  tgni^st 

decedent ^ 7S^' 

to  appeal   from   judgment   against  decedent 7>^*« 

no  execution  against  decedent,  cxicept,  etc , 1S7!' 

issuing  execution  on  judgment  in   favor  of  deoefknt 13' 

3.  Limitation  of  actions. 

on  rejected  claim  barred  In  six  months 1S£ 

against  executor,  etc.,  of  person  who  dies  within   state....  *5* 

where   deceased  a  non-resident SSU 

actions  apaiiist,  to  recover  chattel 3JCt 

by  next  of  kin,  etc.,  to  recover  property  of  decedttit 3^ 

period    occupie    dhy    suit    to    reciver   property    of    decedent 

excepte<l    from    limitation . , 408 

may  begin  action  within  one  year  from  death  of  creditor.  ^^ 
computation   of   period   in   actions   by,   to   reeover  personal 

proiierty 3SC 
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Executors  and   A.4iWvl»istv»tO]r«  —  Coiitl|t|ie4« 

Actions  —  Continued. 

3.  Jurisdiction, 

juriadietion  of  juaticos*  ^urts  over  actiona  b^.... 2865 

rejected   claims    under    $50   excluoed    from    jurigaiction    of 

justice's  court   . , , 2863 

Yonkers  city  court  has  no  jurisdiction  over  action  against.  8204 

4.  When   maintainable   by   or  against, 

foreign  executors  or  administrators 1836a 

judgment  against  heir  or  devisee  bars  action  against  exec- 
utor, etc 1821 

action   for  legacy   or   distributive  share «.«...   1819 

bond   of   guardian   ad  litem   of   infant   suing   for   legacy   or 

distributive  share   , 1820 

prosecuting    action     against     removed     executor,     etc.,     to 

charge  him  personally 1830 

action  by,   for  negligently  causing  death   of  decedent.  1902-1905 
not  to  be  arrested  when  sued  in   representative  capacity . .     555 

6w  Partition. 

when  necessary  parties  in  partition li)38 

direction  for  sale  free  from  lien  of  debts  of  decedent 1538 

payment  into  court  on  sale  free  from  debts 1538 

withdrawal  of  shares  of  proceeds ,...«,...  1538 

6t  Pleading;  parties. 

to  be  brought  in  re()r^sentative  capacity 1814 

may   sue   without  joimn^  beneficiary ...,..' 449 

two    or    more    representing    same    decedent    considered    as 

one  person   . . . , , 1817 

executors  who  have  not  qualified  not  necessary  parties....  1818 

first  served  or  appearing  to  answer  complaint., 1817 

separate  answers  not  allowed  "except  by  direction  of  court.  1817 

counterclaim  in  action  against 505 

counterclaim  on  decedent  s  debt  in  action  by 506 

in  city  court  of  New  York ...*....♦ 3174 

lack  of  assets  not  to  be  pleaded , 1824 

in  action  by  or  against,  in  justice's  court.,., 2946 

joinder   oi   personal   ana    representative   causes 1815 

not   personally   liable    for    debt   by   reason    of    false    allega- 
tion  in  pleading , 1831 

7.  Abatement   and   revival. 

actions  not  to  abate 1828 

on  death,  action  may  be  continued  against  successor 1828 

-  successor  on   revocation  may  continue   actions  and  special 

proceedings 25C3 

8.  Trial;  Judgment. 

preference  of  actions  by  or  against ..•.,,., 'tOl 

party  cannot  testify  to  personal  transaction  with  decedent.     820 
judgment   may    be    entered    against   all    as    if    all    had    ap- 
peared     1817 

not  evidence  of   assets 1824 

after  removal  does  not  bind  estate  or  successor 1830 

realty  not  bound   by  judgment  against  executor,   etc.,   un- 

]«•«  expressly   charged 1823 

judgment  against,   to  state   whether  awarded  personally  or 

in   representative   capacity    181.5 

separate    dockets    and    executions    on    personal    and    repre- 
sentative   judgment    1816 

when    Judgment    not    stating    representative    capacity    en- 

^  forceable  against  decedent^  property 1814 

duqwnsing  with  or  limitinK  security  on  appeal 1312 
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ESzecntom  and  AdmlntHtratom  —  Contlniied. 

ActioNS  —  Continued. 

9.  Executions. 

successor  may  issue  execution   on  judgment  recovered  by 

predecessor   1829 

on  judgment  on  counterclaim  against 506 

against  property  in  hands  of 1^1 

against  executor,  etc.,  to  issue  only  on  leave 1825 

application  for  and  order  granting  leave 1826 

security  on  leave  to   issue  on   judgment  for  legacy  or  dis- 
tributive  share 1827 

10.  Costs. 

liability   for  costs 1836 

judgment   for  costs  against 1835 

costs  against,   payable   from   estate 3216 

when^  personally   liable   for   costs 3246 

security   for  costs  discretionary 3271 

action  against  beneficiaries  for  costs  and  expenses  incurred.  1916 

Kzempllllcatloii. 

See   "EviDENcs,"   VIII,   X;   "Records." 

Bzemptlona. 

from  jury  service,  see  "  Jury  and  Jurors. 

from  arrest,  see  **  Arrest." 

property   exempt   from   execution,   see  "  Execution,   VI. 

of   earnings    of    debtor 1879,  2463 

of  trust   lund    24(3 

exempt  property  not  reached  by  suj>plementRry  proceedings....   2463 

^  not  reached  by  creditor's  actfon 1879 

for  widow  and  children  of  decedent ^ 2670 

proceedings  to  compel  set  off  of  exempt  property 2671 

Bxpresn  Companies. 

residence  for  purpose  of  jurisdiction  of  justice's  court. .  2869,  2iWl 
service  of  summons  from  justice's  court  on 2881,  28SS 

Bxtennlon  of  Time. 

See  "Time." 

Bxtortton. 

taking   fees   not   prescribed   by   law   prohibited 3280 

for  services  not   rendered  prohibited 3281 

treble  damages  for  illegally  taking   fees SgS3 

Bztra  Alloivance. 

See  "  Costs." 


P. 
Factors. 

order  of  arrest  in  action  for  funds  or  property  misapplied....     549 
in  justice's  court    il59 

False   Imprisonment. 

included  in  term   **  personal  injury  " '. 3349 

limitation    of    actions 3S4 

jurisdiction  of  N.  Y.  city  court  over  action  for,  on  vessels... •.     3J7 
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False  latprlaoBiBent  —  Contlniaed. 

on  high  seas,  action  in  N.  Y.  city  court  for 8177-8187 

excepted  from  jurisdiction  of  justice's  court 2803 

of  Albany   city  court    3223 

of  Troy  justice's  court  3223 

costs  when  recovery  is  less  than  $60 3228 

False  Representations. 

as  ground  for  attachment '; . . .  086,  087 

Federal    Courts. 

detention  and  custody  of  prisoners  under  federal  process..  133,  134 

certified  copies  of  records  admissible  in  evidence   943 

prisoners  Retained  by  mandate  of,  not  entitled  to  habeas  corpus, 

etc : 2016 

Federal  OlHces  and  OIBcers. 

certified  copies  of  documents  on  file  in,  admissible  in  evidence. .  944 

certificate  of  director  of  census  to   po.>ulation  admissible 944 

certified  record  of  weather  bureau  observations  admissible 944 

records  or  certified  copies  of  transfers  of  vessels  admissible. . .  •  945 


provisions  ai^ply  to  civil  cases  only ...•••.....  3832 

special   provisions   not   affected 8380 

change  not  to  apply  to  uncompleted  services.... 8831 

in  proceedings  to  enforce  liens  on  vessels... 8439 

for  oaths  and  acknowledgments 8298 

for  administering  official  oaths 8289 

c»fliccr  may  charge  fee  paid  for  oath,  postage,  etc 8291 

certifying  prepared  copies .3'^)05a 

of  printers   .3,317 

of  recording  officers  in  Greater  New  York 3332a-.3332d 

L   PaOHlBITIOlfl  AGAINST  TAXXNO. 

judges  not  to  take  fees  for  advice 01 

officers  of  N.  Y.  city  court  not  to  receive  for  their  own  use..     830 

taking  fees  not  prescribed  bv  law  prohibited • ...••  3280 

taking  for  services  not  renaered,  prohibited 8281 

treble  damages  for  illegally  taking..... K282 

SI.  LiABiUTY  por;  payment. 

to  be  taxed  on  demand 8287 

to  be  paid  before  papers  transmitted 8292 

comptroller  to  audit  when  payable  by  state 8295 

searches  for  state  officers  to  be  gratuitous 3290 

prisoner  ordered  discharged  not  to  be  detained  for 2212 

poor  person  not  liable  tor 401»    405 

III.    Op    CLBBKS;    KEGISTEKS    and    STENOCKAPRBtS. 

of  clerk  of  court  of  appeals 8800 

of  county  clerks  generally 8804 

in  New  York  and  Kings  counties .3.305, 3.332a'3.%32d 

for     entries     of     moneys     deposited     with     county 

treasurer 3.306a 

of  clerks   of    court .3,306 

in  civil  actions .3.301 

on   naturalization    3.303 

of  clerk  of  \.  Y.  city  court .3104a 

of  register 330fl 

of  county  treasurer,  etc.,  on  money  paid  into  court 33*21 

•f  stenographers 3.31 1 

for  coi)ic5  of  notes 'i.ll 

how  paid    85-88 

1:263 


r 


INDEX. 
Fee*  -^  Continued. 

IV.    Op    ftHBBIFFftJ    CORONBftS;     COITBTABLEd.     BTC. 

of  sheriff  and   officers   for  attending  appellate  division 243 

of  constables  and  deputy  •hcriflfs  tor  attending  court 3S12 

of   sheriffs    3307 

in  New  York  and  Kings  county SSQji 

in   replevin    «. IVOl 

feberiff  to  collect  by  virtua  of  execution. .  % 3%0 

of   coroners    . , 3310 

of  marshal  executing  mandate  of  N.  Y.  city  courl 3M 

payment  of  fees  of  officers  on  sale  in  partition 157$ 

V.    Op    ItEPMBBS;    COMMiastOWktS    and    AUBirRAtOBSb 

judgt  acting  as  referee  not  lo  receive 10C4 

of  referee   ^6 

failing  to   report  not  entitled  to    fees 19V 

{ippointed  to  superintendent  discovery...* 9(fi 

in  surrogate  s  court 27oS 

on  sale  of  real  properly 3297 

commissions  on  distribution   of  proceeds  of  real  prop- 
erty   3297 

of  commissioners  in   partition   or   dower 32^ 

in  partition,  to  be  taxed ISM 

to  admeasure  dower*  to  be  taxed » i€l2 

in  condemnation    3:^70 

of  surveyors  in   partition  or  dower 3299 

of   arbitrators    • .  2371 

VI.  Op  bkckivhrs;  bxecutoks;  GUAMbiANs)  trustbes,  etc. 

of  executor  or  administrator 3K53 

executor,  etc.,  only  allowed  once  (jn  different  letters 2t5S 

not  allowed  when  will  provides  compensation 277<3 

of    testamentary    trustees Z1S3 

of    general    guardian » .  2^ 

receiver's   commissions    3330 

of  committee   of   incompetent « 2338 

cost  of  bond  of  receiver^  guardian,  trustee,  etc ...  • S320 

VII.  Op  jubobs. 

of  trial  jurors   3313 

in    special    proceedings    ^16 

milcaf2[e    of    jurors S3I4 

per  dicm  allowance  to  grand  and  trial  jurors 3314 

extra  pay  on  protracted  trials * 3315 

in   justice's   court « 333S 

presentation  of  claims  by  jurors  and  disposition  of  unclaimed 
fees » * V 3331a 

I 

VIII.  Op  witnesses. 

^  generally   ®18 

on  deposition  to  be  used  in  another  state » . . .  3319 

party  testifying  not   entitled  to 3288 

attorney  testifying  for  client  not  entitled  to 3288 

IX.  In   sukrogate's  courts.     See  "  Surrogate's  CbURT." 

X.  In  justices'   courts. 

to  be   paid   before   services    rendered » 332S 

adverse  party   may   pay  and   tax 3329 

12S4 
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Foes  —  Continued. 

X.  In  justices'  courts — Continued. 

of   justice   of   the   peace 3322 

on  transfer  of  cause  to  another  justice 3152 

on   sale  of   straying  animal 3UU2 

of  justice  and  constable  on  attachment  against  witness 2972 

of    constable 3323 

constable's  affidavit  upon   claim    for   travel   fees 3324 

person   deputized   to   execute   mandate   not  entitled   to 3150 

of   jurors. 3326 

witnesses'    fees 3327 

on  commission  to  take  deposition 3325 

•  XI.  When  to  bb  accounted  mr  and  paid  over. 

all  sums  received  for  official  services  to  be  included  in  wt- 

count 3286 

bv  clerk  of  court  of  appeals '. 3283 

clerk  of  court  to  account  for  and  pay  over..... 3283 

salaried   registers  to   account  for  and   pay   over 3285 

salaried  county  clerks  to  account  for  and  pay  over 3285 

clerk 'of  N.   Y.  city  court  to  account  for  and  pay  over....  331 

F^elffiked  laanea. 

abolished 823 

Felonr* 

attorney  disqualined  on  conviction 67 

deposition   of   jierson   confined   for 877 « 

corrupt   omission   of  juror's   name   in   Kings   county 1158 

habeas  corpus  to   testify   in  case  of 2011-2U14 

^emalea* 

See  "Women." 

Ft4stltloaa. 

bail,  see  "  Bail." 

name,  see  "Name;"  "Unknown  Persons*" 

Fidelity  Comvanies. 

execution  of  bond  or  undertaking  by , . .     811 

equivalent  to  two  sureties  on  bond  or  undertaking 716,     811 

justification    by 81] 

Fidn«iarie«. 

order  of  arrest  in  action  for  funds  or  property  misapplied....     549 
in    justice's    court 2895 

Fines. 

application  to  fines  against  grand  jurors 3351 

I.  When  to  be  imposed. 

for  unlawfully  practicing  in  New  York  city 64 

for  permitting  person  to  practice  unlawfully  in  New  York 
city 64 

against'  sheriff  for  neglect  to  execute  mandate  in  special  pro- 
ceedings      103 

for  disobeying  peremptory  mandamus  to  public  officer  or 
board 2090 

for  misconduct  of  officer  attending  jury  in  special  proceeding  1190 

125S 


^ 


INDEX. 

Fines  —  Contlniied. 

I.  Whcn  to  be  imposed  —  Continued. 

for  non-attendance  of  juror 10T2,  1100,  \i5S 

in  special  proceeding 1196 

in  justice's  court   3009 

of  talesmen 1174 

In  justices'  courts. 

against  recalcitrant  witness   2874 

imposition  on  witness   2873 

minute  of  conviction  of  witness 2D76 

execution  for,  against  witness 2977 

application  of  fines  against  witnesses 2978 

II.    FOK  CONTEMPTS. 

for  criminal  contempt 9 

in  justice's  court 2871 

punishment  of  contempt  by 2296 

when  actual  loss  not   sustained 2281 

as  indemnity  for  damages  to  aggrieved  party 2281 

corporation  may  lie  fined  for  contempt 22M 

final  order  imposing  for  contempt  punishable  civilly 2281 

ni.  Remission. 

power  of  countv  court  to  remit 860,  3f  1 

costs  on  remission    SS2 

notice  of  application   353 

county  court  may  remit  fine  imposed  by  justice S53 

IV.  Collection  and  enpokcement. 

provisions  not  applicable  where  other  provision  made 2901 

cltrk  of  court  to  make  schedule  of  fines  imposed 22^  2299 

to  issue  warfant  to  sheriff  294 

to  whom  warrant   issues  when   delinquent  resides  in   another 

county   22IB 

levy  of  execution  on  personal  propert>^  under  warrant 2296 

arrest  of  delinquent  on  execution  against  person   under  war- 
rant    .'. . .  2296 

return  of  warrant    2297 

proceedings  to  compel  sheriff  to  return  warrant 2297 

action  against  sheriff  for  failure  to  collect  fine 2Z9B 

issuance  of  new  warrant  on  return  of  first 22ff 

what  persons  included  in  schedule 2299 

action  by  people  against  sheriff  for  omission  of  duty 7S0O 

• 

y.  Actions  fok. 

action  for,  to  be  brought  in  name  of  people 196* 

costs  when  recovery  by  state  is  less  than  $50 SOW 

jurisdiction    of  justice    286S 

order  of  arrest  in   action  to  recover 5^ 

in  justice's  court    28(16 

against  usurper  of  office  uoon  judgment  of  ouster 19S6 

fine  against  usurper  of  office  to  be  docketed 1966 

execution  to  collect,  against  usurper  of  office 1056 

Fire  Companies  and  Departments. 

members  exempt  from  jury  duty 1080,  1081,  1127 

yroof   of  exemption    1082,  1128 

Ptslterles. 

joinder  of  cauMs  of  action  for  penalties  under  fisheries,  game 
and  forest  law   484 


INDEX. 

Fixtures. 

when  deemed  assets  in  hands  of  executors,  etc.. 2712 

FoFefble  Entry  and  Detainer. 

entry   bv    force   prohibited    2283 

treble    damages 1609 

summary  proceedings  to  dispossess  wrongdoer 2283 

application    to    remove    wrongdoer 2234,  2285 

issues   in    summary    proceedings   to   remove   wrongdoer 2245 

cosu    2260 

Foreclosure. 

I.  Of  mortgage  of  keai.  propekty. 

1.  B^  action. 

jurisdiction    of   county    court 840 

infant  may  maintain,  in  his  own  name ^686 

service   of   summons   by    publication .....438,    439 

obligor  in   bond   may   be   made  defendant 1027 

when    state    may    be   made   defendant 1627 

payment  of  encumbrances  to  protect  state's  interest. . . .   1627 
summons  to  be  served  on  attorney -general  for  state ....  1627 
other  actions  for  mortgage  debt  fkrohibited  pending  fore- 
closure     1028 

complaint  to  state  whether  another  action  brought  on  debt  1629 
action   not  to  be  brought  until  return  of  execution  for 

debt 1680 

notice  of  pendency  to  be  filed 1631 

appointment   of   receiver   without  notice 714 

appointment  of  receiver  in  action  on  mortgage  of  corpora- 
tion     1810 

action  triable  where  property  situated 982 

final  judgment  to  direct  sale 1626 

to   award    recovery    of   deficiency 1627 

judgment  to  be  entered  in  county  where  property  situ- 
ated      1677 

security   to   stay   judgment   pending  appeal   to   court   of 

appeals 1331 

dismissal  on  payment  of  interest  and  part  of  principal 

due   1634 

stay  after  judgment  on   payment  of  interest  and  instal- 
ments due 1635 

estate  transferred  by  conveyance  upon  sale 1631 

rights  barred   by  conveyance  upon   sale 1631 

surplus    to    be    paid    into    court 1633 

duties  of  officer  making  sale 1633 

sale  of  whole   when   only   part  of  debt  due 1637 

sale  of  part  only,  when  only  part  of  debt  due 1636 

additional    persons   bound   by   judgment 1671a 

ofhcer   making  sale  ■  to  pay  taxes,   etc 167t{ 

*  summary  proceedings  to  recover  possession  of  property..  2232 

notice   to   quit   required   before  summary   proceedings  to 

recover    possession    2236 

additional   allowance   to   plaintiff 3262-3254 

when  action  settled  before  judgment 8262-3264 

computation  of  additional  allowance 8262 

2.  By  advertisement. 

provisions  as  to  mortgages  to  U.  S.  loan  commissioners 

not  affected  .   .   .  , 2400 

provisions  as  to  mortgages  to  state  not  affected 2409 

when    mortgage    may   be   foreclosed 2387 

filing  of  notice  of  sale 2388 

publication  and  posting  of  notice  of  sale 2388 

notice  of  sale  to  be  served  on  mortgagor  and  grantees . .  2388 

on  wives  or  widows  of  mortgagor  and  grantee ....  2388 

on   lienors 2388 

on    heirs   of  deceased   owner,    etc 2388 

mode  of  service  of   notice  of  sale 2389 

county  clerk  to  indorse  and  index  notice  of  sale 2380 

contents  of  notice  of  sale 2381 
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V*orecl4Miiire  — «  Contlniied. 

L  Of  mortgage  of  real  psopbrtt  —  Condntied. 
X  By  advtfiittmefU  —  Continued. 

postponement  of  sale    «•«••••«•••  9988 

advertisement  of  postponed  sale... .••••  2382 

time  and  place  of  sale •...• 2393 

sale  to  be  at  public  auction 23SR 

separate   sale  of  distinct  parcels 2393 

i  mortgagee    may   purchase    • 23d4 

I  what  rights  cut  off  by  sale 2!t95 

affiwivit  of   sale    2396,  2397 

of  publication  and  posting  of  notice SSM,  S9i7 

of    entry    of    notice    of    sale    in    county    clerk's 
office 23S6.  2397 

of  service  of  notice  of  sale 2S96,  2397 

printed  copy  of  notice  of  sale  to  be  annexed  to  affidavit . .  '£S&1 

affidavits  may  be  filed  and  reeordc^d 239^ 

marginal  note  upon  record  of  mortgage 23r4 

title  vests  in  purchaser  without  deed S-IC) 

without  filing  and  recording  affidavit 2A/Xt 

purchaser   may   require    affidavits 240>t 

costs  allowed 24<)1 

expenses   allowed 2403 

taxation  of  costs  gnd  expenses 24^ 

surplus  to  be  f>aid  into  supreme  court 2404 

petition  of  claimant  to  surplus 2405 

notice  of  application  for  surplus , 24(^ 

when  and  to  whom  application  to  be  made.  ^ , 24^. 

order  for  distribution  of  surplus 24<T7 

reference  of  application  for  surplus 2407 

provisions  as  to  surplus  not  applicable  When   decedent 

died  seized  within  four  years  oi  sale 24<»S 

delivery  of  certain  affidavits  to  purchaser 24UM 

11-   OV   MBCIIANtCS*  LIENS  ON   KEAL  PSOFZSTY. 

purpose  of  title   .., ,,«••.. »•«••,••! 839^ 

definitions 339^ 

to  be  by  action ,,,. 3?B^> 

jurisdiction  of  action    • 3SV 

under  contract   for  public  improvement 34tV 

provisions  apply  to  court  of  records  only,  except  ac  otherwise 

provided   . .^ 34fil 

Judgment  foreclosing  Hen  on  public  improvement. wUI^ 

preference  over  contractors •.... 3414 

judgment  for  delivery  of  property  in  lieu  of  money. .........  3413 

foreclosing  lien  on  railroad  property.  • 311$ 

1.  In  courts  of  record, 

notice  to  lienor  to  begin  action.  ...rf..»..... 3417 

cancellation  for  failure  to  beicin  action 3417 

eonsoUdatlon  of  actions  by  different  lienors. .  < 3^1 

joinder  of  lienors  as  plaintiffs Tt^t, 

necessary  parties  defendant S''^ 

waiver  of  defendant's  lien  by  failure  to  plead 34«C 

equities  of  lienors  to  be  determined. vMti^ 

judgment   for    deficiency .....«..••..  341C 

for  debt  on  failure  to  establish  lien ...•• M\* 

ofFer  to  nav  into  court .....•...•••.•.. S413 

costs  and  disbursements  ••••.•••.••  3411 

%  In  courts  not  of  record. 

to  be  commenced  b^  personal  service  within  Iti^to 3404 

complaint  to  be  verified ......•••• • 3404 

necessary  allegations   of   complaint •...•• 34A4 

form  and  service  of  summons , •••••••...  34A4 

■abstituted  service  of  summons..... •••••••••     340B 
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II^orecloAiire  —  Continued. 

II.  Op  mbckanics'  usnb  on  ibal  noratTV  ^^  Continued. 

2.  In  'cQurt4  not  of  record  *—  CoQtinued. 

iotnder  of  isjue  by  verified  answer. S406 

jttdrment  bf  default  8406 

trial  of  issues   , 340T 

«nf»rdflg  judgment  for  defendant 3407 

executions 9408 

appeal  from  judgments   3409 

filing  transcripts  of   judgments 3410 

«0«t8  and  disbursemeott. 3411 

oifor  to  pfty  into  court. 3413 

ni.   Or  CHATT2L  I.XBN8. 

proceedings  to  ttiforoe  liens  on  vessels,  see  "  Vxssbia" 

other  remedies  not  affected 1741 

jurisdiction 1737 

of  county  court  , 340 

of  city  court  of  New  York 316 

of  city  court  of  Yonkcrs 3203 

when  maintainable 1737 

service  of  summons  by  publication , 438,  439 

action  Iriable  where  property  situated 982 

warrant  tO  seize  chattel , 1738 

from  inferior  court 1740 

jiidgment , 1739 

tale  under  judgment  1739 

of  inferior  court  1740 

payment  of  surplus   1739 

judgment  for  deficiency   , 1739 

IPorelvn. 

foreign  '•or|MJraHon$,  se*  "  CowoftAxtoHS.** 
procuring  testimony  from  foreign  countries*  etc.,  see      Deposi- 
tions." 
probate  of  foreign  wills,  see  "  Suhrogate's  CotiRX." 
ancillary   letters   to    foreign    executors,    etc.,    see   '*  Surrogate's 
Court."  .  .     ^  „ 

ancillary  letters  to  foreign  guardian,  see  "  Surrogate's  Court. 

people  may  sue  for  pnblie  funds  in  foreign  court 1971 

proof   of   foreign    statutes. 942 

oral  evidence  of  common  law  of  another  state  or  country 942 

reports  of   cases   admissible  to  prove   common   law  of  another 

state  or  country 

authentioation  of  copies  of  records  of  foreign  courts 

oral  proof  of  eopy  of  record  of  foreign  court 953 

effisct  of  foreign  record  or  judicial  proceeding,  not  declared. . . .     954 
authenticated  copies  of  records,  etc.,  of  public  ofiice  of  foreign 
country  admissible  in  evidence   956 

9*orefltfl. 

joinder  of  causes  of  action  for  penalties  under  fisheries,  game 
and  forest  law , 484 

place  of  trial  of  actions  for  penalties  for  trespasses , ,     869 

Foi4«ltnre«. 

of  recognizances,  see  "  Rscooniiancbs.*' 

action   to   annul   corporation   for   forfeiture  of   franchises,   tee 

CoRPoaATioM ;  "      Franchises;"  "Quo  Wa^eaiito." 
feeovery  of  property  forfeited  for  treason,  see  "  TaxAaoN." 

DMSO 
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Forf  eltii»«a  — « Contf  niied. 

i.  Of  office.     See,  also,  "  Office  and  Ofpiciks.'* 

for  bringing  or  suffering  liquor  in  jail 

of  sheriff  ior  failure  to  separate  prisoners I2i 

for  conniving  at  escape 160 

for  violations  of  law  by  justice  or  constable 8188 

for  failure  of  justice  of  peace  to  pay  over  money 81S8 

II.  As  PENALTIES.     See,  also,  "  Penalties." 

1.  IVhen  incurred. 

of  life  estate  or  unexpired  term  for  malicious  waste 18K 

not  incurred  by  act  conforming  to  decision  of  appellate 

division  before   reversal    1961 

by  juror  for  taking  ^ift  or  bribe 1188 

for  making  gift  or  bribe  to  juror 1104 

for  false  oath  of  creditor  of  insolvent  debtor 2198 

2.  Actions   to   recover. 

limitation  of  action  for  forfeiture  to  person  aggrieved.. .  881 

for  statutory  forfeiture  to  state 381 

to  be  brought  in  name  of  people , 1881 

triable  where  cause  arose 963 

place  of  trial  when  offences  committed  on  lakes,   rivers, 

etc 888 

by  attorney-general  or  district  attorney  to  recover 1982 

concurrent  jurisdiction  of  supreme  and  justice's  court. .  1882 

disposition  of  money  recovered 1083 

reference  to  statute  to  be  indorsed  on  summons 1981 

>«covery    when    statute    imposes    amount    not    exceeding 

specined  sum 1981 

district  attorney  to  render  account  of  collection 1968 

person  specially  aggrieved  may  sue 188S 

when  common  informer  may   sue 1801 

common  informer  to  compromise  only  by  leave  of  court.  1804 
summons  in  action  by  common  informer  to  be  served  by 

oflicer  authorized  to  levy  execution 188S 

summons  in  action  by  common  informer  cannot  be  coun- 
termanded   IttS 

previous  collusive  recovery  not  a  bar 1806 

reference  to  statute  to  be  indorsed  on  summons 188T 

recovery  where  statute  imposes  forfeiture  not  exceeding 

specified  sum 1808 

indorsement  on  execution  of  justice's  judgment 80S6 

confinement  on  execution  against  person  on  judgment  for.  3088 

FrancMse*. 

action  to  annul  corporation  for  forfeiture  or  misuse 1TQ8 

action  by  attorney-general  against   corporation   to  try  right   to 

^  exercise  .    ., ' 1948 

:'  triable  of  right  by  jury 1960 

all  claimants  to  same  franchise  to  be  joined. 1964 

f  action  to  be  brought  in  name  of  people 1984 

joinder  of  relator  as  party  plaintiff 1986 

relator  to  give  security  for  costs,  etc 1986 

compensation  of  attorney-general  when  relator  joined 1988 

collection  of  costs  against  corporation   from  officers  and   mem- 
bers.   1987 

Fraud. 

limitation  of  actions  for 382 

when  cause  of  action  accrues JK2- 

verification  of  answer  to  charge  of 529 

order  of  arrest  on  allegation  of 649 

^^  in  justice's  court 2886 

when  order  of  arrest  issued,  allegation  of  fraud  must  be  fCOved.    M8 

1S60 
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arrest  for»  not  aflfected  by  judgment  for  price,  etc •...•..  m 

•ecurity  on  injunction  against  proceeding  in  action  for  actual 

fraud 619 

warrant  of  attachment  in  actions  for 686 

ground  for  annulling  marriage 1743,  1760 

witness  in  supplementary  oroc^edings  net  excused  because  an- 
swer tends  to  convict  ot 2466 

Fraudulent  Coifreyaneea* 

no  appeal  to  court  of  appeals  from  judgment  of  affirmance 101 

verification  of  answer  to  charge  of 529 

order  of  arrest  on  allegation  of 549 

injunction  order  against 604 

as  ground  for  attachment 636 

in  justice's  court 2906 

enforcing  judgment  against  property  conveyed  by  deoeased  judg* 

ment  debtor 1380 

Triroloua  Pleadlnora. 

application  for  judgment  on 587 

costs  on  application  for  judgment « « .  587 

no  appeal  from  denial  ot  application 587 

■•tice  •f  motion  for  judgment  in  N.  Y.  city  eourt. 8161 

•Fulton  ConntT* 

Special  and  trial  terms  in 26S 

Funeral   Bxpensea. 

See  *'  Surrogate's  Court." 

payable  from  damages  for  death 1906 

Game  Laiv. 

joinder  of  causes  of  action   for   penalties  unHrr 4g4 

Cjvarntshment. 

levying  execution  against  wages,  etc.,  of  judgment-debtor 1301 

^eneifal  Rules  of  Practice. 

See  "  Rules  and  Practice." 

«yeneral    Seaatona. 

court  of,  in  New  York,  is  a  court  of  record 2 

Genesee  County. 

per  diem  allowance  to  grand  and  trial  jurors 3314 

Oovernor. 

may  change  place  of  holding  courts. 38,  39 

ma]r  order  out  military  to  assist  sheriff 107 

designation   of   justices  of   appellate   division 220,  222.  223 

may  appoint  extraordinary   terms   of   court 234 

may  designate  justice  to  hold  term  to  avoid  failure 237 

may  suspend  justice  of  N.   Y.  city  court 321 

disqualified   to   act   as   trial   juror 1029 

lieutenant-governor  disqualified  to   act  as  trial  juror 1020 

private  secretary   disqualified   as   trial   juror 1020 

may  cause  application  for  writ  of  assessment  of  damages 2104 

damages  assessed  to  be  paid  to 2115 

to  be  paid  by  him   into  court 2116 

Orand  Jnrora. 

in  Albany  county,   to   be   drawn   from  petit  jurors 1041 

exempt  from   trial   jury   service   in    New    York 1081 

proof    of    exemption 10H2 

collection  'of    fine    imposed    on 22lfXi-2iH)\ 

application    of   code    to   fines    against 33r>l 

supervisors   may   make    allowance    to 3314 

mileage    of    jurors 3314 
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Grantor. 

ejectment  by  grantee  in  name  of , ,  1501 

Orttntfl. 

action   to   vacate  grahts  by   state,  ae^  "  IxttsHS   Patent/^ 

Snardlann. 

See    **  Surrocatfb'    Couktb." 

I.    GUARDIAKS    AD    LITEll. 

how  appoint<;d 472 

appointment  by  supreme  court  without  application 477a 

clerk  of  court  muat  act  when  appointed. . .  * . . » 472 

mu3t  consent  to  act  in  writing »  47:! 

roust  give  bond  before  receiving  property. 474 

security,   penalty  and   sureties 475 

securitv  may   be  increased  by  order......... 473 

general  guardian  acting  ad  litem  need  not  give  security....  475 

1.  Of  infant  plaintiffs, 

to  be  i^p^'oiiitcd  before  summena  issues ** *.•     469 

appHcahon    for   appointment 470 

verification  of  petition  of  infant  for  leave  to  aUe  as  f)oor 

person ...    .    i    >    .  i  •«  i .  1 1  »»«.>%...... ■, 459 

liable    for    costs 46&.  3249 

bond  of,   in  action  by   infant  for  legacy  or  distributive 

share 1S20 

2.  For  defendants. 

designation  of  person  to  receive  summons  against  infant.  43T 
appointment   oi   special,   for   judicially   declared   incompe- 
tent   42S 

appointment  of,   for  infant 471 

for   absent   resident  infant 473 

for  infant  in  partition 1 535 

security   by   guardian   ad  litem   in   partition.,...  *.k..i»  1^30 

cannot    be   waived    in   partition 1536 

appointment   in    condemnation   proceediilg   fof   infant    or 

incompetent ....»«.  ft96S 

for    defendant   not   personally    served S^63 

bond  of,  in  condemnation  proceeding 3^63 

costs   in   condemnation    proceedings % *....  S379 

costs   for   procuring  appointment  for  infant  defendant..  S-o^ 

not  liable  for  costs  .....»> '. 477 

3.  In  justices'  courts. 

appointment     of 2867»    2JiS«i 

for  infant  plaintiff  liable  for  eosts. 4 . «    28S7 

defendant  not  liable  for  costs.... .....4    2SSS 

II.  Special  guakdians. 

appointment   by    supreme   court   Without   application .  w  i .  >  4 .   47Ta 
appointment  in  action  to  compel  eonvmnce  of  real  property  2^)46 
in  action  to  compel  conveyance,  may  be  ordered  to  convey..    2347 
appointment  on  intermediate  accounting  by  cofenmittee  of  in- 
competent   4 4  .  .  .  .  I  4  *  .  4  .  t  .  4  4  . . .      2342 

to   proceed   for   removal    of  committee  of   incompetent 

person 2342 

in  condemnation  proceeding  for  defendant  Hot  plffdOn*- 

ally    served 4.(4 1  * . » i.i..i    33G3 

costs   in   condemnation   proceedings ...  4  4  •»  ..**..  4 « ...  1 ...» .   3372 

1.  In  proceedings  to  sell  realty  of  imf^nf  or  iHcPmptt^Hh 

appointment    for    incompetent    person. .  •  4 . . » t .  k  4  < . . .  4 » .    2351 

bond  of,  on  application  to  sell » . .  4^ » 4 . . .  4 « 1 1  >  4 . 1   2351 

husband    may    be    appointed,    on    applicfttioii    to    releiat 

dower  of   incompetent 2351 


IKDEX. 

# 

Gnardlana  —  Continued. 

II.  Special  guardians  —  Continued. 

1<  /»  proceedingi  t9  sell  rmlty  of  infant,  etc.^- Continued. 

appointment    of,    for    infant 2352 

bond   of,    for   infant 2352 

trust  company  may  be  appointed  for  infant  without  se- 
curity   2352 

prosecution    of    bond 2353 

2.  In  surrogate's  court. 

Sec  "  Surrogate's  Court." 

III.  Or  rsRSON  and  vropjirty.     See  *'  Surrogate's  Court." 

service   of   summons  for  infant  on 426 

service  of  petition  and  notice   in  condemnation  proceed- 
ings   3362 

need  tiot  give  security  when  acting  od  litsm 475 

appearance   for  infant  in  condemnation  proceeding 37363 

costs   in   condemnation    proceedings 3372 

petition  for  change  of  name  of  infant 2410 

may  sue  to  annul  marriage  of  child  under  age  of  consent.  1744 

title  to  securities  representing  money  paid  into  court....  749 

action  on  securities  representing  money  paid  into  court..  749 

additional  security  before  receiving  money  or  property..  476 

may  be  ordered   to  convey   realty * 2347 

proceedings  against,  to  compel  production  of  tenant  for 

life   2302 

liable  for  use  and  occupation  when  he  holds  oYcr 1664 

action   by   ward  against,   for   waste 1653 

Partition   by   agreement. 

application     for    authority* *•..«*«  t «.»»...».. .  1590 

contents    of    petition 1591 

notice    of    application 1591 

court    may    authorize 1592 

authority    to    e)cecut«    releases 1592 

effect  of  releases 1593 


Habeas  Oorpns* 

provisions  apply  to  all  common  law  or  statutory  writs 2066 

to   produce   life   tenant   on   proceedings   to   in<(uire   into    life   or 

death  of 2:X)7 

to  produce  prisoner  to  answer  for  contempt  punishable  civilly..  2278 
prisoner   to   be   t^manded , 22^<2 

I.  To  Wlitrc  ut  to  testify. 

a    sUtc    writ... 1991 

for  general   provisions,  see  "  Writs." 

may   be  served  only   by   elector  of  state. 2000 

fees  and  undertaking  to  sheriff. 20()0 

expenses  of  persons  not  officers  for  bringing  up   prisoner...  2001 
no  fees  or  undertaking  on  application  of  attorney-general  or 

district  attorney  . , 2002 

service    of    writ. 2003 

when  defendant  conceals   himself.......... 2003 

person  served  to  obey  whether  named  in  writ  or  noti 2iHH 

return  to  be  made  at  time  and  place  specified 2006 

tune   for   return   9f   writ   returnable    forthwith..... 2(X)6 

when   writ    may    issue ; . . .  i .   2008,  2fK)9 

what   ^ourts   or   judges   may    issue 2008,  2009 

when  issued  in  suit  pending  before  justice  of  peace 2010 

001  ID  imat  %licn  prisoner  sentenced  to  death  esioepti  etc...  2011 

upder  sentence  for   felony,  except,  etc*** ...•••  2011 

requisites  of  application   for ". 2012 

amendment  of  proceedings  when  writ  of  certiorari  proper... 2148a 
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abcas   (Corpus  »  Continued. 

I.  To  BRING  UP  TO  TESTIFY. —  Continued. 

prisoners  confined  under  civil   or  criminal  process  to  be  re- 

mandcd   3013 

officer  must  obey  and  return  writ 2014 

penalty   for   refusal   to   obey   and   make   return 2014 

non-payment  of  costs  punishable  as  contempt 2007 

II.    To    INQUIRE    INTO    CAUSE    OF    DETENTION. 

1.  When  to  issue;  application, 

a   state   writ 1901 

for  general  provisions,  see  "  Writs." 

copy  of  warrant  for  detention  to  be  given  on  demand . . .  2065 

penalty  for  refusing  copy  of  warrant  for  detention 2M& 

prisoners    entitled    to    writ * 2015 

may  be  issued  and  served  on  Sunday 2015 

prisoners  detained  by  mandate  of  federal  courts  not  en- 
titled to 2016 

on  final  judgment,  decree,  order  or  execution  not 

entitled  to .  2016 

may  issue /loth withstanding  issue  and  return  of  certiorari.  2044 

certiorari  to  issue  in  lieu  of,  if  offence  npt  bailable 2041 

application   for   writ  be   bv   petition 2017 

to    whom    application    to   be   made 2017 

requisites   of   application    in   adjoining   county 2018 

petition    must    be    verified 2019 

essential    allegations   of    petition 2011 

when    writ    must    issue 2036 

penalty   for   refusing   to   issue - 2020 

when   writ  may  issue  without  application 2085 

2.  The  writ;  service;  return. 

'  form    of    writ 2021 

cannot  be   made   returnable   on    Sunday 2015 

when  writ  may  be  made  returnable  before  another  judge.  2023 
writ  not  to  be  disobeyed  for  defect  of  form 2024 

for  misnomer  of  person  to   whom  directed ^024 

can  be  served  only  by  elector  of  state 20QO 

fees   and   undertaking   to    sheriff,   etc 2000 

expenses  of  persons  not  officers^  for  bringing  up  prisoner.  2001 
no  fees  or  undertaking  on  application  by  attorney-gcncraT  ^^ 

or    district    attorney 2002 

service    of    writ 20O3 

when    defendant    conceals    himself 2008 

person  served  to  obey  whether  named  in  writ  or  not....   2004 

deemed  person   to  whom   writ  directed 2024 

writ  not  to  be  disobeyed  for  immaterial  error  in  name  of 

prisoner « 2024 

return   to  be   made  at  time   and  place  specified 2006 

time    for   return   to   writ   returnable   forthwith 2006 

reauisites     of     return 2086 

boay  of  prisoner  to  be  produced 2027 

3.  Compelling  production  of  prisoner, 

commitment    for    disobedience    of   writ •  2028 

precept  to  bring  up  prisoner  on  failure  to  produce 2QS9 

power  of  county  may  be  balled  to  execute  attachment  or  ^^ 

bring    up    prisoner 2090 

misdemeanor  to  conceal  prisoner  to  avoid  writ 2062,  2063 

warrant  to  bring  up  prisoner  about  to  be  removed 2054 

execution ^ 2066 

return    2056 

warrant  to  arrest  person  unlawfully  confining  prisoner. .  2065 
proceedings 2056,  2061 
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II.    To    INQUIRE    INTO   CAUSE   OF    DETENTION  —  ContinUCcL 

4.  Hearing;  dtttrmination, 

proceedings  on   return  to  writ 2081 

grisoner  may  controvert  return 2089 
earing    upon    controverted    return 2039 

prisoner  to   be  discharged   if   unlawfully   detained 2031 

remand  of  prisoner   lawfully   detained 2032 

when  prisoner  under  civil   process  to  be  discharged....  2083 
power  of  court  to  inquire  into  legality  of  mandate,  judg- 
ment, etc 2034 

discharge  on  bail  when   irregularly  committed  on   crim- 
inal charge  .  * 2085 

remand  of  prisoner  to  officer   entitled   to  custody 2036 

custody  of   prisoner   pending   proceedings ^ 2037 

order  of  discharge  not  to  be.«made  without  notice  to  per* 

son   interested    in    detention 2038 

district  attorney  to  have  notice  before  discharge  of  crim* 

inal  prisoner 2038 

to  proceed  as  certiorari  if  prisoner  too  infirm  to  be  pro- 
duced   2040 

proceedings  on   return   of  certiorari,   in  lieu   of   habeas 

corpus 2042 

prisoner  unlawfully  restrained  to  be  discharged  forthwith.  2043 
dismissal  when  prisoner  lawfully  detained  and  entitled  to 

bail 2048 

fixmg  and  allowing  bail    on  certiorari 2045 

by  whom  bail  on  certiorari  to  be  taken 2046 

discharge    of    prisoner    bailed 204 1 

writ    of    discharge    abolished 2048 

service   of  order   to   discharge 2048 

enforcing  order   for   discharge 2040 

penalty  Tor   disobeving   order   for   discharge 2049 

when  prisoner  discharged  may  be  reimprisoned  for  same 

cause 2060 

penalty  for  illegally  recommitting  discharged  prisoner. »  2051 
misdemeanor  to  illegally  reimprison  discharged  prisoner.  2051 
non-payment  of  costs   punishable  as  contempt •  2007 

6.  Appeals. 

what   orders   are   appealable 2058 

when  people   may  appeal 2050 

discharge   on   bail    pending   appeal   by   people 2058 

admitting  prisoner  to  bail   pending  his  apitecl 2000 

recognizance   pending  appeal  by  prisoner  to  appellate  di- 
vision  2060 

pending  appeal  by  prisoner  to  court  of  appeals...  2062 

pendins[   appeal    valid   for   adjourned   terms 2064 

custody  of  prisoner  pending  appeal  and  before  admission 
to  bail 2063 

Habttaal  Draakards. 

jurisdiction  over  custody  of  person  and  care  of  property 2320 

of    county    court    ^ 340 

appointment,  powers  ^nd  duties  of  committee  of  person  and 
property,  see  "  Committee  op  Pebson  and  Propbety  op  In- 
competent Persons." 

service    of    summons    on 426 

desi^ation  of   person   to   receive   summons   for., 427,     428 

service  of  summons   for,   on   person  designated   in  order 427 

appointment   of   special    guardian   ad   litem 428 

special  guardian  ad  litem  excludes  committee  from  control ....     428 

service  of  summons  on,  may  be^  dispensed  vfith  by  order 429 

on  committee  by  publication 438 

appearance   of,   in   condemnation    proceeding 3363 

cannot  be   party  to   submission   to   arbitration 2365 
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Habitual  Drunkards  —  Contlnned. 

effect  of  appolnttnent  of  committee  on  submission  to  arbilratiofi. 
new  trial   of  action  to  determine  claim  to   real  property  when 

defendant    habitual    drunkard. ..«..»»......«.. « 1646 

action    to   compel    conveyance   by 2345 

who  may  maintain  action  to  compel  conveyance * 2346 

committee  may  be  directed  to  execute  conveyance  in  action  to 

compel .*  *  t ' * •....* 2347 

application  to  release  inciioate  dower  right  of 2351 

order    on    application ...«*..t| *.•*.) « 2361 

court  may  compel  specific  perxormance  of  interest  ot 2344a 

Partition  by  aggreement. 

application   by   committee   for   authority 1560 

contents    of*  petition •..,.   1501 

notice    of    application 1501 

court    may    authorize « •   loOS 

authority   to  committee  to  execute   releases.. 1566 

effect    of    releases •.•1563 

In  surrogate's  couri. 

See  *'  SujiROGAT£*s  Court." 

Italhllton  CoaatF* 

iptciil  and  trial  terms  In «••.••••••.. 


Heirs. 

I.  In    cknbkal* 

execution  against  property  in  hands  of 1371 

no    execution    against    decedent,    except,    etc 13iB 

issuance  of  execution  by  leave  against  decedent's  property. .  138U 
levy   on   realty    under   judgment   against   ancestor    after    ten 

years 1252 

extension  of  time  to  set  aside  judgment  against  ancestor Ttw 

to  appeal  from  judgment  against  ancestor 7s5 

presumption  of  death  of  unknown  ncirs  when  money  paid  into 

court 841 

not  to  be  arrested  when  sued  as  representative 55G 

action  by,   for  partition  of  devised  property  * 1537 

mav   maintain    action    for   waste 1632 

jucfj^ent  against   heir  bars  action  against  executor,  etc....  1821 

notice   of   foreclosure   by   advertisement 23S8 

II.  PaoBATB  Of  HKiRSHir.     Sce  **  Surrocatb's  Coust." 

Herkimer  Connty. 

jail    liberties    for t .••*•! t*««i4 *«••««     116 

rilfirhwayfe. 

proceedings  to  acquire  lands  for .•*..«...»•... i.  ».*.. ..   3383 

damages    for   cutting   timber   for <.**»« « . « •  t 1668 

overseer  to  seize  animal  straying  on. . .  * .  * .  t «,......!»  90i$4 

actions  for   penalties  for  allowing  animals  to  run  at  large,  ste 
"  Strays." 

H0lldaF* 

sale  under  mortgage  not  legal  ofl 2398 

summons  in  justices  court  not  to  be  returnable  on .»..  2877 


IKDEX. 

Homeatead. 

exempt    from   execution » ..>....< 1397 

designation  of * , 1396 

e:(emptton  of  homestead  of  married  woman «...  1899 

continues  after   owner's   death 1400 

not  affected  by  temporary   suspension  of  residence......  1401 

lien   attaches  to  surplus  over  $1,000 *«..  1402 

creditor's  action  to  reach  surplus  value  over  $1,000. . .  t 1402 

Hrtsplfala. 

testimony  of  physicians  in  actions  for  personal  injuries  to  be  by 

deposition   836 

reference    to    take     deposition «...  836 

order  for  subpobna  to  physician 836 

service   of   subpcena 836 

Hndaon,  Mayor's  Court  of, 

a^  court   of    record * 2 

civil   jurisdiction » 3196 

pending  actions   transferred  to   supreme   court 3197 

papers  and    records   transferred  to   county  clerk : . . . .  3198 

jKjwer   of   supreme   court   in   actions   transferred*..,.. »..  3199 

removal   ot   action   to  county  court   for    disability  of   judge....  3200 

subpoena    may   be    served   anywhere    within    state ,. . .  3)201 

application   of   provisions   of  code 8202 

section  3301  relating  to  clerk's   fees  xlot  applicable 4 ..........  3302 

Haabanil  and  ivlfe. 

.   Sec,    also,    "  Mahmace;  **    "Married    Women;"    "Surro- 
gate's Court." 
m^trimonal   actions,   see   **  Divorce;  **   "  Marriage;  "   "  Separa- 
tion." 

husband  not  proper  party  to  action  by  or  against  wife 450 

damages  to  person,  estate  or  character  are  separate  property  of 

wife 4n0 

husband  not  proper  party  m  action  for  tortious  act  of  wife....     4.50 

may  be  witnesses  in  actions  by  one  another ^ « . .     828 

-    competency  to  testify  in  action   for  divorce 831 

privileged  communications  between 831 

damages   for   slander   are    separate   prop^ty   of   wife. 190^ 

rHease   to  husband  of  inchoate  rijfht  of  dbwer J 571 

not   included   in  term  next   of  kin.. ••.i..».i.  1870,  1905 

I. 
Idiciii. 

jurisdiction  over  custody  of  person  and  care  of  property....  2.H20 

of   county   courts ^. . . .     340 

appointment,  powers  and  duties  of  comtnittee  of  person  and 
property,  see  "  Committee  op  Person  and  Property  op  In- 
competent Persons." 

to  be  discharged,  if  arrested f>f>4 

open  commission  not  to  issue  when  adverse  party  ia * . .  i     89.j 

disability   to    move    to    vacate    judgment......... 12^)1 

exception  in  period   of   limitation  of  action   for  dower 1596 

new  trial  of  action   to  detdritilne  elalnl  to  real   property  when 

defendant  an  idiot 1646 

limitation  of  time  to  apply  for  certiorari  to  review  determina- 
tion  2126 

appearance    of«    in    condemnation    proceeding: 3863 

cannot  be  party  io  submission  td  at-bitratioh 2365 

effect  of  appointment  of  committee  ott  subhiissioti  to  arbitra- 
tion.   1    «    .  i>4«.(.t«.t....<..iii<i , t..  23% 

application   to    release   inchoate   dowet*   rights   of   incompetent . .   2351 

order    on    application  ....14 1 . . . ; 2361 

court  mair  compel  speeifie  perforMamje  of  eenttaet  Mad^  By..  2344a 


INDEX 
Idiot*  «  Continued. 

I.    SXKVICB   OF    SUM  MOV  t   ON. 

•ervice    of    tummons    on... • • • 428 

desi^ation  of  persun  to  receive  summons 42?,  42R 

service   of  summons   for,   on   person  designated  in   order...  427 

appointment  of  special  guardian  ad  litem 428 

special  guardian  ad  litem  excludes  committee  from  control..  428 

service  of  summons  on,  ma/  be  dispensed  with,  by  order.  —  429 

on   committee    by   publication 438,  438 

II.    PKOCZXBINGS  IN   SUBBOOATSS'   COURTS.      See  "  SCM0GATE*S  CODKT.** 

III.  Special  psoceedings  to  seu.,   moktgage  ob  leas*  beal  pbop- 

BBTY.     See  "  Sale  of  Real  Pbopbbty.'* 

IV.  Action  to  annul  mabbiagb  op. 

idiocy   sround   for  annulling  marriage 1743 

action    by    relative 1746 

by  next  friend 1748 

order  allowing  next  friend  to  sue 1755 

legitimacy   of   issue   of   marriage   with 1740 

V.  Pabtition   by  agbbbment. 

application  by  committee  for  authority 15W 

notice  to   superintendent   of  state   institution *.  •  1560 

contents     of     petition 1501 

notice    of    application LaOl 

court    may    authorize *. . .  1503 

authority  to  committee  to  execute  releases... ...ISOS 

effect    of    releases ••  1509 

VI.  Action  to  compel  conveyance  by. 

when    to    be    brought 2345 

who   may    maintain 2346 

committee  may  be  directed  to  execute  conveyance 2347 

ImpeaelinieBtB,  Conrt  for  the  Trial  of. 

is  a  court  of  record 2 

not  governed  by  general  rules  of  practice IT 

Impotence. 

ground   for  annulling  marriage 1743 

who  may  sue  to  annul  marriage  on  the  ground  of 1752 


i« 


ImprlBonm«nt« 

I.  Commitment. 


for    criminal    contempt , 0 

not  allowed  for  non-payment  of  interlocutory  costs,  etc.»  ex- 
cept,  etc 15 

not  allowed  for  money  due  on  contract. 16 

of   recalcitrant   witness 856 

of  delinquent  juror  for  non-payment  of  fine  in  New  York..  1117 

on  final  order   for  contempt  punishable  civilW 2281 

warrant   of   commitment   for  contempt   punisnable  civilly....  2281 
prisoner  produced  on  habeas  corpus  to  answer  for  contempt 
to    be    remanded. 


may  be  committed  on  discharge  from  custody ^^ 

for  criminal  contempt  in  justice's  court. 287 


INDBQL 

laiprlsoiiBieiit  —  ContlnueA* 

II.  Custody  amd  detention  or  rusomi, 

under  federal  process • 188»  184 

custody  of  prisoner 110 

in  New  York 130 

term  of  persons  arrested  on  execution,  etc.,  limited Ill 

on  execution  from  justice's  court 9033 

support  of  prisoners •  112 

char^  for  tood  is  prohibited 113 

sheriff  not  to  take  reward  for  waiting  for  prisoner. 114 

charges  for  lodging,  etc.,  of  prisoner 115 

prisoner  may  send  for  necessaries 110 

charges  for   rent,  etc.,  prohibited 117 

rewards  other  than  fees  allowed  by  law  prohibited 117 

prisoner  may  be  conveyed  through  another  county 118 

officer    conveying   prisoner    through    another    county    exempt 

from  arrest 110 

prisoner  being  conveyed  through  another  county  exempt  from 

arrest 110 

custody  of  jails  and  prisoners 120,  121 

civil  and  criminal  prisoners  to  be  kept  separate. 123 

males  and  females  to  be  kept  separate 124 

misdemeanor  to  violate  provisions  for  separation  of  prisoners.  12S 

treble  damages  for  failure  to  separate  prisoners 126 

sick  prisoner  to  be  removed  to  hospital 127 

civil  prisoner  tnny  be  ordered  to  be  produced  on  indictment.  160 

when  committed  for  contempt 157 

arrest '  of  sheriff  by  coroner 174 

how  confined 175 

place  of  sherifTs  confinement  deemed  a  jail ••  176 

in  action  in  which  sheriff  is  plaintiff 170 

sheriff's  liability  for  escape • 168 

connivance  at  escape  is  misdemeanor • 160 

III.  Admission   to  libektibs  of  jail.     See  "jAii.  Libbstibs." 

IV.  Undbr  execution  against  tub  pbeson.     See  "  Execution." 

V.  Remedies  and  peocbss  against  peisonees. 

service  of  papers  on  prisoner 131,     182 

warrant  of  attachment  not  to  issue  against  prisoner  2278 

care    of    property    of    criminal    prisoner,    see    "  Crime    and 

Criminals. 
habeas  corpus  to  bring  up  prisoner  to  testify,  see  "  Habeas 

Corpus.' 

deposition  of  person  under  sentence  for  felony 877 

disability  by  imprisonment  for  crime  excepted  from  statute  of 

limitations 306 

on  conviction    for  crime,   interrupts  limitation  of   action   for 

real  property   875 

new  trial  of  action  to  determine  claim  to  real  property  when 

defendant  confined  for  crime   1646 

for  crime,  excepted  from  limitation  of  action  of  dower 1506 

habeas  corpus  to  produce  prisoner  on  proceeding  to  discover 

death  of  life  tenant 2307 

VI.  Discharge  from. 

habeas    corpus    to    inquire    into    detention,     see     "  Habeas 

Corpus." 
county  court  may  discharge  person  committed  for  non-payment 

of  fine. 868 

release  from,  on  discharge  of  insolvent  debtor 2186 

discharge  from  imnrisonment  of  debtor  confined  under  execu- 
tion, see  *•  ExF.cuTioN." 

power  of  citv  court  of  New  York  to  relieve  from 8168 

discharge  of  insolvent   from,   see  *'  Insolvent  Debtors.'" 
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ineludw]    in    term    "  propertT " 1 

lacomitplrnl    Prraons. 

■ppoinlmiDt   of   guanliaD)    ed   litem   and   iptcial    cuirdSaas  br 

supreme  Mint  without  (pplintion    4' 

defined X 

S«  "  Haiitdai.  DaUHijLiM;  "  "  Idii»tji  "  "  LDoATict." 


■    OF    PUIOM    ikUD    PaOFUTT    (W    Ik- 

mort^EC  of  loH  roal  pmpcrtj  of, 


tompelent    per»n    

IncninlirAneeB. 

u'hsn  cause  of  acijoo  accrUM  for  breach  of  coyoiint  ayalnst-  ■ 

(tn-t;  "  "  EiECDnOM." 


See,    also,    "  GUAIDIAH." 

I.  Disabilities. 

Muinot  act  SB  cxMutora gg 

under  fguitMn,  to  be  diicharBid.  if  arrested |M 

rights  of,  saved  against  judgment  of  «jeclment  by  default Iff 


Intents  —  Continued. 

11.  Actions  by  and  against  —  Continued. 

when  judgment  by  default  m&^  be  entered  against 1218 

preference  of  actions  by  or  against 791 

by  or  against  trustee  for« «... 791 

1.  Service;  appearance. 

service  of  summons  on 426 

on  person  designated  in  order 427 

desi^ation  of  person  to  receive  summons 428 

service  of  summons  on  parent   or  guardian  by  publica- 
tion   438,     439 

guardian  ad  litem  of  hifant  plaintiff  to  be  appointed....     469 

liable  for  costs    , , 460 

application  for  appointment  of  guardian  ad  litem  for  in- 
fant  palintiff 470 

infant  defendant  to  appear  by  guardian  ltd  Utem^ 471 

application  for  appointment  of  guardian  ad  litem  for  in- 
fant defendant 471 

how  guardian  ad  litem  appointed 472 

appointment  of  guardians  ad  Htem  and  spectat  guardians 

By  supreme  court  without  application 477a 

clerk  of  court  must  act  ^s  guardian  md  litem  wbeo  ap- 
pointed  , 472 

guardian  ad  litem  must  consent  to  act  in  writing 472 

appointment  of  guardian  ad  litem  for  absent  infant  de- 
fendant      473 

service  of  summons  on  guardian  ad  litem  of  absent  in- 
fant defendant   473 

guardian  ad  litem  must  give  bond  before  receiving  prop- 
erty        474 

penalty  and  sureties  on  bond  of  gruardian ^ 475 

general  guardian  acting  ad  litem  need  not  give  security. .     476 
security  of  guardian  ad  litem  may  be  increased  by  order. .     475 
guardian  ad  litem  of  infant  defendant  not  liable  for  costs.    469 
service  of  petition  and  notice  In  conaemnation  proceed- 
ing  on    8362 

appearance  of,  in  condemnation  proceeding 8363 

appointment    of    guardian     ad    litem     for,    in     Jmitlee^ 

court 2887,  2888 

'  when  defective  appearance  for,  is  cured  by  judgment  on 

verdict,  etc 721 

service  of  surrogate's  citj^tion  on 2525 

designation  of  person  to  receive  citation  from  surrogate's 

court    for 2530 

appointment  of  special   guardian  by  surrogate....!!,!..  2534 
costs   against   intant   plaintiff;    collectibre   from    guardian 

ad  htem 3249 

for  procuring  aopointment  of  guardian  ad  litem  for 
infant  defendant qori 

2.  Partition.  ^'^^ 

may  bring  by  authority  of  surrogate 15.34 

appointment  of  guardian  ad  litem  for  infant 15.35 

security  by  guardian  ad  litem  15.36 

cannot  be  waived   , ! ! ! ! !   15.36 

title    to    be    ascertained    before    interlocutory    judgment 

when  infant  is  party 1545 

paytncnt  or  investment  of  shares  of,  in  proceeds  of  iaiid 

sold  1581 

compensation    to    equalize    not    awarded    against.  " unless, 

«*«= 1587 

By  agreement. 

application  by  guardian  for  authority 1590 

contents   of   petition    1591 

notice  of  anplication   !!!!!'*'*  1591 
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Infants  —  Continued. 

JIL  Actions  by  and  against  —  Continued. 

Z  Partition  —  Continued. 

By  agreement  —  Continued. 

court    may    authorize 1568 

authority  to  guardian  to  execute  releases 1502 

effect   of  releases 1S68 

8k  Action  to  compel  conveyance, 

when    may    be    brought 2345 

who    may    maintain 2346 

guardian  may  be  directed  to  execute  conveyance 234' 

III.  Chanob  of  name. 

petition    by    guardian 2410 

■otice    of    application 2413 

order  authorizing 2414 

IV.  PaopERTY.     See   **  Sukrogate's  Court." 

guardian  of  infant  can  only  purchase  on  behalf  of  ward. . . .  16T9 

limitation  of  action  in  respect  to  property  so  purchased ....  It^itf 
bond  of  guardian  ad  litem  in  action  for  legacy  or  distributive 

share , 182Q 

sale  of  contingent   interest  in  real   property 2348 

guardian  or  trustee  holding  over  liable   for  use  and  occupa- 
tion   1664 


action  by,  for  penalty  or  forfeiture 1894-llM 

Injitnctlon. 

writ   abolished   and   order   substituted 608 

I.  When  to  issue;  ArrLi cation. 

right  depending  upon   nature  of  action 608 

on    extrinsic    facts 6M 

against   acts   of   state   officers ttX> 

not  be  granted   with  arrest   or  attachment,  except^  etc V19 

in   action   to  charge  joint  debtor   not  summonedf  m   previous 

suit ; 1940 

i                                       restraining  waste  pending  action  as  to  real  property 1681 

temporary,    not    granted   on    submitted   controversy liebl 

' .  in   judgment  creditor's   action,    restraining  transfer   or 

■f                                                      payment «i 187C 

in   proceedings  supplementary   to  execution   restraining  trans- 
fers, etc.    .   .   . 245j 

against    alienation  '  of    property    acquired    from    incompetent 

person    2327 

to  stay  summary  ^-roccedtngs  to  recover  possession  of  land.  .  VjiiSi 
power    of    surrogate    to    grant    temporary,    against   executors, 

etc 24<>0 

may  be   granted   on   counterclaim 720 

by  whom   order   may   be   granted Ou6>»  t)iu6 

proof  of   firrounds   for 6U7 

order  granted   at   any   time   during   pendency   of  action......  608 

^                                  order  may   be  granted   and  served   on   Sunday 6 

time  for  rendition   of   final  decision .  719 

notice    of    application 608 
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XaJuBctlon  —  Contlniied.  , 

I.  Wrek  to  issue  ;  application  —  Continued. 

costs    for    procuring   injunction    order .^8251 

judgment  in  action  to  stay  proceedings  after  verdict,  etc....  615 

1.  In  actions  against  corporations. 

order  suspending  business  to  be  made  only  on  notice....  1809 
restraining  director  or  officer  from  performing  duties  to 

be  made   only  on   notice 1809 

suspending  business  of  foreign  corporation. 1809,  1812 

temporary,  pending  action  to   dissolve   corporation 1787 

in  action  to  annul  corporation 180^1 

in    action    against    corporation    for    usurpation    of 

franchise 1955 

staying  actions  by  creditors  pending  action  against  officers 

for   misconduct   1806 

pending   action    to   dissolve   corporation 1806 

pending  action   to  annul   corporation 1806 

pending    voluntary     dissolution 2423 

judgment    annulling    corporation    to    enjoin    exercise    of 

corporate   right 1801 

for  usurpation  of  franchise  or  privilege  to  contain 

perpetual    injunction 1965 

11.  The  order;   service. 

injunction    pending    application 609 

order  must   recite   grounds 610 

service    of    order 610 

on  corporation .  610 

III.  Security. 

to  stay  proceedings  in  action  before  trial 611 

after    trial    and    before    judgment 612 

after  judgment 613 

money  deposited  to  be  paid  over  on  undertaking  for  restitu* 

tion 614 

cancellation   of  undertaking   for   restitution ., 615 

on  stay  of  proceedings  after  verdict  in  ejectment 616 

after  verdict   in   action   for  dower 616 

to  stay  proceedings  in  ejectment  or  dower,  includes  damages 

for  waste 617 

undertaking  in   lieu  q^  deposit   of  money 618 

and  deposit  dispensed  with  in  cases  of  actual  fraud..  619 

cases  not  specially  provided   for » 620 

special   statutory   provisions   not  affected 621 

new  undertaking  may  be  ordered  on  application  to  vacate  or 

modify 629 

security  not  required  from  state,  municipality,  etc 1990 

IV.  Vacating  or  modifying  order. 

application    without    notice 626 

on  notice '  627 

prior  motion  not  to  prejudice  subsequent  application 628 

application    for   failure   of   complaint    to   set   forth    cause    of 

action 628 

new  undertaking  may  be  ordered  on  application  to 629 

undertaking  by  defendant  to  indemnify  plaintiff 629 

verified  answer   deemed   an   affidavit 630 

time  for  rendition  of  final  decision 719 


muKL 

Injunction  —  Contlnned. 

V.  Recovery  of  damagm  fUtTAtirso  by. 

ascertainment    of    damages « 023 

damagiea  t uatained  b^  third  peraon t 6£M 

action     on     undertaking G25 

liability  of  state,   municipality  or  officer   for  damages  caused 
by 1990 

VI.  Effect   of  stay   oh   limitation. 

time  of  stay,  excepted  from  period  of  limitation -406 

of  arbitration  by.  excepted  from  sutute  of  limitations.  411 

excepted   from  period  for  issuing  execution 1382 

not  included  in  life  of  lien  of  judgment 1255 

Inns  and  Innkeepers. 

innkeeper  disqualified  to  act  as  justice 280S 

licenses  may  be  ordered  to  be  destroyed 21 

justice's  court  not  to  be  held  in 2868 

Inqnisltion. 

See,  also,     "Assessment  of   Damages." 
Under    writ   of   assessment   of    damages,   see   '*  Assessment   op 

Damages." 
in  lunacy  for  appointment  of  committee  for  incompetent  person 

see  "  Committee  of  Person  and  Property  of  Incompetent 

f*ERSONS." 

for  want  of  affidavit  of  merits. .......  ^  ..  > W<0 

issuance  of  writ  on  judgment  for  defendant  on  counterclaim..  515 

writ  of  inquiry  part  of  ludgment-roll  on  default 1237 

to  assess  damaj^es  on  judg^nent  absolute  of  court  of  appeals. . . .  194 

on   application   for  judgement  by   default 1215,  1216 

to  ascertain   damages  from  injunction 623 

on   default  in   replevin 1TS9 

remitting  portion  of  verdict  in  N.   Y.  city  court 3176 

evidence  in  mitigation  of  damages  admissible 536 

motion   for  new   hearing  on 1232 

In«mne   Persons. 

See  "  Lunatics. •• 

appointment,  powers  and  duties  of  committee  of  person  and 
property,  see  "  Committee  of  PsasoN  and  PROPEkTV  of  In- 
competent  Persons." 

special  proceedines  to  sell,  mortgage  or  lease  real  property  of, 
see  "  Sale  of  Keal  Property.^ 


Insolvent  Debtors. 


^ 


summary  proceedings  to  dispossess  tenant  who  has  taken  benefit 

of   act    22S1 

stav   of  warrant  to   dispossess  insolvent  tenant  on   undertaking 

'  for  payment  of  vent ......<........» ^ . .  .  .  2254 

trustee  to  give  security  for  costs  as  plaintiff SiA 

I.  Discharge  from   debts. 

1.  Application;    consents   of   creditors. 

appltcntfon   barred   by   failure  to   apply    aft«r   notice   by 

creditor    .    .    2217 

who   may    be   discharged 2149 

to  what  court  application  made 21^ 

contents   of   petition 2aM 

consent  of  creditors  to  be  annexed  to  petition 21S3 

e^eecutor,   etc.,    may    consent    by   leavQ   of   aMrrogate .  * . .  2l93 
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INDEX. 
Inaolvent  Debtors  —  ContinHedi. 

I.    DiSClIAKGS   FROM    DEBTS  —  CnatlAWtd. 

1.  Application;  cotinntt  of  ertdiiars  -^  Contiiui«<L 

trustee,  receiver,  etc.,  nugr  oonsbnt  with  leave  of  iupremc 

*oun w, 2153 

consent  o£  corporation  to  discharge ». iii 

executSort  of  cofiscfat  to  discharge  by  partnership 21n5 

MniMt  to  discharge  has  effect  of  composition  in  question 

with   other   joint   debtors »..». ..•  2156 

effeet  of  consent  of  purcfaaier  of  debt. .  * 2157 

consenting  creditor  to  relinquish  siceufity » i 2158 

penalty  for  faUe  oath  of  oreditor. . .  * » 21.59 

affidavit    of    oonsentang    creditor... 4.12160 

non-resident   consenting   creditors   to  annex   account  and 

specialties ^^^ 

schedule  of  debts  and  property 2162 

amdavit  to  schedule 216.'i 

Z.  Hearing;  contests;  determination, 

order  to  riiow  cause > « •  •  2164 

publication  and  service  of  order  to  show  cause,....*...  2165 

Eroof  of  service  and  publication  of  order  to  show  cause. .  2166 

earing .-...  2]6tS 

contested  application  to  be  put  on  calendar. ............  2167 

proceedings  on  contest^  application  same  a^  in  action. . .  2167 

contesting  creditor  to  file  specification 2165^ 

nia)r  demand  jury  trial 2168 

questions  may  be  stated  for  determination  by  jury.......  2168 

proof  of  contesting  creditor's  claim » 2169 

court  to  determine  facts  if  jury  disagree. 2170 

order  to  produ<ie  non*resident  wife  of  insolvent 2171 

refusal  of  discharge  fof  failure  of  debtor  to  produce  non- 
resident wife 2171 

examination  of  insolvent  tt  trial 2172 

impeaching  testimony  of  insolvent , ,« ^12 

grounds   for  refusing  discharge zltTl 

costs  on  contested  application 2167 

8.  Assignment;  appointment  of  trustee, 

when  assignment  to  be  directed 2174 

appointment  of  trustee 2175,  21 76 

form  and  contents  of  assignment 2175 

nomination  of  trustee  by  consenting  creditors 2176 

vesting  of  property  in  trustee 2177 

what  contingent  interests  vest  in  trustee 2177 

trustee  may  file  notice  Of  appointment  and  ownership  of 

judgment 126T 

application  for  leave  tq  sue  .on  assignee's  bond 1800 

4.  The  discharge;  its  effect. 

to  be  granted  on  trustee's  certificate  of  assignment 2178 

motion  for,  notwithstanding  refusal  of  certificate 2179 

drder  for,  notwithstanding  retusal  of  trustee's  certificate.  2180 

feAioval  of  trUsiee  for  refusal  to  give  certificate 2180 

to  b«  recorded  ih  office  of  county  cleric 2181 

eohdusive  Evidence  of  proceedings 2181 

other   papers    presumptive    evidence   of   pfeeeedings    and 

facts 2181 

operates  to  exonerate  from  debts  and  liabilities 2182 

eaneellation    of  judgment   against   debtor 2182 

debts^  to  foreign  creditors  not  discharged 218.^ 

liability  on  foreign  contract  not  discharged * .  21 8^ 

debt  or  duty  to  United  .States  not  affected 2184 

liability  to  state  for  taxes  not  affected 2184 

for  money  received  as  public  officer  not  affected . .  21 8  J 
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HisolT«Bt  Debtor*  —  CoMtlMued. 

L  DiscHAKCE  rsoM  DEBTS  —  Continued. 

4.  The  discharge;  its  effect  —  Continued. 

how  validity  tested  by  creditor ^«.  JtSB 

debtor  to  be  released  from  imprisonment  for  discharged 

debt  or  liability   »» 

when  void  for  fraud  or  misconduct  of  debtor 2186 

validity  of  discharge  may  be  attacked  on  motion  to  vacate 

order   of   arrest    21^ 

on  motion  to  vacate  execution  against  person 21W 

limitation  of  action  ag^nst,  to  recover  chattel 383 

discharged  debtor  to  give  security  for  costs 3269 

II.  Exemption  from  arebst  oa  dischaece  foe  hcpexsonmbnt.  ' 

who  may  apply  21^ 

to  what  court  application  made 2188 

contents  and  verification  of  petition 2188 

petitioner's   schedule   2190 

affidavit  to  schedule    2191 

order  to  show  cause * 2196 

publication  and  service  of  notice  of  application 2192 

nrocedure 2193 

liearitig   2193 

trial  of  contested  af>p1ication 2193 

ordet    directing  assignment   2194 

nomination  and   appointment  of  trustee 2194 

contents  and  effect  of  assignment 2194 

when  exemption  from  arrest  or  imprisonment  to  be  granted . .  219S 

order  to   he   recorded 2198 

release  of  netiHoner  from  imprisonment 219*7 

debts  and  liabilities  rot  affected  bv  exemption 2198 

lien  of  indffmcnt  or  dec»-ee  not  affected  by  exemption 2198 

ordT  of  rxem»»tion  void  for  misconduct  or  fraud  of  debtor. .  2199 

validity  of  exemntion  may  be  attacked 2199 

debtor  exempted  from  arrest  to  give  security  for  costs 9389 

Inspection. 

See,  also.  "  Physical  Examination.*' 
Of  books  and  PA»»r»». 

court   may   order 881 

gerrral  rules  of  practice  to  prescribe  cases  for,  and  procedure.    fW 

peHtion   . W5 

ordrr  to   discover  or  show  cause flOB 

stay  of  proceedings  nending WR 

vacating  order  to  discover  or   show  cause *•* 

order  on  return  of  order  to  show  canse JW^ 

anpointment  of  referee  to  superintend .' SOT 

fees^  of  referee   <"7 

punishment  for  di<obedience  of  order ffW 

striking  out  pleadinir   for  disobedience  of  order PO* 

dismissal  of  comn1»int  for  disobedience  of  order WB 

cxrlnsinn  from  evidence  on  disobedience  to  order P* 

disobedience  to  order  a  contempt WS 

effect   of   naners.    etc.,    produced H9 

of  property  levied  on  under  execution  , 1381 

surrogate's  books  to  be  open  to 2flf 

of  books  on  obtaining  relief  from  sub^^ana  ducuf  %ecttm '.    867 

Innnrance  Compmnles. 

policyholder  not  disqualified  to  act  as  )udge  o.'  r.ppellate  court..      46 

petition  by,  for  change  of  name. 2411 

superintendent  of  insuran:e  to  approve  changi* 2411 

contents  of  petition  for  change 24lJ 

order  changing  name  to  be  filed  with  su^itvintendent  of  insur- 
ance  2414 

proceedings  to  change  name  of  town  or  county  co-operative  in- 
surance companies   2411,  2413,  2414 
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Inaorance    Companies  —  Contlnaed. 

excepted  from  provision   for  voluntary  dissolution 2420 

service  of  summons  from  justice's  court  on 2881,  2882 

residence  for  purpose  of  jurisdiction  of  justice's  court...  2809.  2881 

Interest. 

after  sufficient  tender 788 

on  judgment,    runs   from   time   of   entry 1211 

of  restitution   1211 

of    court    of    claims 280 

from  time  of  rendition  of  verdict  to  be  included  in  judgment..  1235 

execution  to  specify  date  from  which  to  be  computed 1368 

to  be  added  to  verdict  for  causing  death  by  negligence 1904 

Interpleader. 

when  ordered 820 

terms   within   discretion    of   court 82U 

suit  by  debtor,  demanding  jud^ent  of. 820a 

may  he  ordered  in  court  of  claims 281 

Interpreters. 

appointment  of,  in  Kini|;s  county , 94 

for   county   court   of    Kings 300 

for   surrogate's   court   of   Kings    county 2513a 

of  city  court  of  New  York 333 

punishment    for    falsely    interpreting 334 

not  to  receive  fees  for  official  services 336 

appointment  of,  for  justices  in  peace  court  of  Brooklyn...  3121-3124 

Interrovatorles. 

for  examination  of  witness,   see  *'  Dbposztxon." 

Intervention. 

person  interested  may  apply  to  be  made  party 452 

Intestate. 

definition   of,   in  surrogate's  proceedings 2514 

Inventory. 

See  "  Surrogate's  Court/* 

on   attachment,   sec   "  Attach mewt." 

committee  of  property  of  incompetent  to  file  in/entory 2341 

annual  examination  of  inventory 2342 

order  that  committee  file  inventory  or  supply  deficiency.  2342 

of  decedents'   estates 2665-2676 

when  inventory  may  be  contradicted  in  action....   1832,  1834 

liability  for  uncollected  demands  included  in lKi3,  1834 

of   general    f^uardian,    annual 2660 

affidavit   2661 

to   be    examined   by   surrogate   annually 2662 

supplying,  defects  in  2663 

!■?  jcimlaHtleB. 

See.    also^    "  AMSHDMEirT;  **    **  Defects;  "    "  Mistakes.** 

curev*  by  judgment  on  verdict,  etc 721 

to    be    Kupfilied   by   court  1 722 

power  of  court  to  amend   nrocoss.  pleadings,  etc 723 

immaterial  errors  to  be  disregarded • 723 

larr 
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IMDEX. 

Voreclaanre  ^^  Continued. 

I.  Of  mortgage  of  real  property  —  Contintied. 

J.  By  advertisement -^  Continutd, 

postponement  of  sale •••••••••••••« 

advertisement  of  postponed  sale .,.. 

time  and  place  of  sale 2393 

sale  to  be  at  public  auction , 22ISS 

separate   sale  of  distinct  parcels 2393 

mortgagee    may    purchase 23M 

what  rights  cut  off  by  sale 296 

affiiiavit   of    sale    2396,  238fr 

of  publication  and  posting  of  notice 2396,  SSBT 

of    entry    of    notice    of    sale    in    county    clerk's 
office 2398,  2397 

of  service  of  notice  of  sale 2896,2397 

printed  copy  of  notice  of  sale  to  be  annexed  to  affidavit . .  2od7 

affidavits  may  be  filed  and  recorded 239S 

marginal  note  upon  record  of  mortgage 2S@ 

title  vests  in  purchaser  without  deed 24(*) 

without  filing  and   recording  affidavit 24A1 

purchaser   may    require    affidavits 2*» 

eosts  allowed 2-101 

expenses   allowed 2-KS 

taxation  of  costs  gnd  expenses 2403 

surplus  to  be  i>aid  into  supreme  court 24M 

petition   of  claimant  to  surplus 2405 

notice  of  application  for  surplus , 24'.< 

when  and  to  whom  application  to  be  made 34^ 

order  for  distribution  of  surplus , 2407 

reference  of  application  for  surplus 2407 

provisions  as  to  surplus  not  uppHcable   When   decedent 

died  seized  within  four  years  of  sale ,., '*i^ 

delivery  of  certain  affidavits  to  purchaser, 240Si 

II.   Of   MECHANtCS*  LIENS  OW   REAL  PROPERTY. 

purpose  of  title  ..,....•., *....•...».««.,••• SS9S 

definitions ^ , S39^ 

to  be  by  action « 2P9Q 

Jurisdiction  of  action    » 3399 

under  contract   for   public  Improvement , ZH^ 

provisions  apply  to  court  of  records  only,  except  as  otherwise 

Srovidcd .^ W>1 
gment  foreclosing  lien  on  public  improvement .^1^ 

breference  over  contractors   3414 

judgment  for  delivery  of  property  in  lieu  of  money 3415 

foreclosing  Hen  on  railroad  property. 3419 

1.  Tn  courts  of  record, 

notice  to  lienor  to  begin  action.  ...4... 3417 

cancellation  for  failure  to  beidn  action 3417 

consolidation  of  actions  by  different  lienors 3401 

joinder  of  lienors  as  plaintiffs 34<(3 

necessary  parties  defendant S'^ 

waiver  of  defendant's  lien  by  failure  to  plead 3402 

equities  of  lienors  to  be  determined 34CR 

judgment   for    deficiency    , .«•.•...  341* 

for  debt  on  failure  to  establish  Hen 3412 

offer  to  oav  into  court 3413 

costs  and  disbursements Stll 

%  In  courts  not  of  record. 

to  be  commenced  b^  personal  service  within  at^ttt 94fH 

complaint  to  be  verified , 3404 

necessary  allegations  of  complaint.... •.,••..... 34A4 

form  and  service  of  summons.....,., 3404 

substituted  service  of  summons. ..  ..•••.• 8l06f 

rsbSH 


INDBX. 

Jt^oreelOMure  —  Contlniied. 

11.  Of  mechanics'  usvs  on  ual  raoPERTY -^  Continued. 

2.  In  'courts  not  of  record  •«-  CootintMd. 

ietnder  of  issue  by  verified  answer 3406 

judgment  by  default   8406 

trial  of  issues   , 3407 

enferdfls  judgment  for  defendant 3407 

executions  .    . . , • 8408 

appeal  from  judgments  3409 

filing   transcripts  of   judgments 3410 

«Oitf  and  disbursenieats 3411 

offer  to  pay  into  court 3413 

m.  Or  CBATT2L  LIENS. 

proceedings  to  enforoe  liens  on  vessels,  see  "  Vessels." 

other  remedies  not  affected 1741 

jurisdiction 1737 

of  county  court 340 

of  city  court  of  New  York 315 

of  city  court  of  YonVers 32a3 

when  maintainable 1737 

Of  price  of  summons  by  publication 438,    430 

action  iHable  wnere  property  situated 982 

warrant  to  seize  chattel , * 1738 

from  inferior  court *  i 1740 

judgment 1739 

iale  under  judgment 1739 

of  inferior  court 1740 

payment  of  surplus 1739 

Judgment  for  deficiency 1739 

Vor«lvn. 

foreign  rofjxJratlons,  se*  "  CoirotATioKS." 

procuring  testimony  from  foreign  countries,  etc.,  see  "  Deposi* 

TIONS." 

probate  of  foreign  wills,  see  "  Suii«ocate's  Court." 

ancillary   letters   to   foreign   executors,   etc.,    see   "  .Surrogate  s 

Court."  „  ^  ,    ^ 

ancillary  letters  to  foreign  guardian,  see  "  Sureooate's  Court. 

people  may  sue  for  pttblie  funds  in  foreign  court 1971 

proof  of   foreign   statutes 942 

oral  evidence  of  common  law  of  another  state  or  country 942 

reports  of   eases   admissible  to  prove   common   law  of   another 

state  or  country    

authentioation  of  copies  of  records  of  foreign  courts 

oral  proof  of  eopy  of  record  of  foreign  court 953 

effect  of  foreign  reeord  or  judicial  proeeedinff,  not  declared 954 

authenticated  copies  of  records,  etc.,  of  public  offiee  of  foreign 

country  admissible  in  evidence   956 

joinder  of  causes  of  action  for  penalties  under  fisheries,  game 
and  forest  law   484 

place  of  trial  of  actions  for  penalties  for  trespasses 868 

of  recognizances,  see  "  Recooniiamces." 

action  to   annul  corporation    for   forfeiture  of   franchises,   aee 

Corporation;"      Franchises;"  "Quo  Warranto." 
feeovery  of  property  forfeit^  for  treason,  see  '*  TRiASOlf/ 

taoB 
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INDBX. 

Forf  eltii»«s  — <  Contlniied. 

I.  Op  office.     Sec,  also,  "  Office  and  Officsks." 

for  bringing  or  suffering  liquor  in  jail 

of  sheriif  ior  failure  to  separate  prisoners 

for  conniving  at  escape 180 

for  violations  of  law  by  justice  or  constable 3188 

for  failure  of  justice  of  peace  to  pay  over  money SIS 


II.  As  PENALTIES.     See,  also,  "  Penalties.' 


I. 

1.  When  incurred. 


of  life  estate  or  unexpired  term  for  malicious  waste 

not  incurred  by  act  conforming  to  decision  of  appellate 

division  before   reversal 1961 

by  juror  for  taking  ^ft  or  bribe 1199 

for  making  gift  or  bribe  to  juror , IIM 

for  false  oath  of  creditor  of  insolvent  debtor 21SB 

2.  Actions  to   recover, 

limitation  of  action  for  forfeiture  to  person  aggrieved...     38S 

for  statutory  forfeiture  to  state.... S84 

to  be  brought  in  name  of  people , 1961 

triable  where  cause  arose 963 

place  of  trial  when  offences  committed  on  lakes,   rivers, 

etc 

by  attorney-general  or  district  attorney  .to  recover 1968 

concurrent  jurisdiction  of  supreme  and  justice's  court..  1962 

disposition  of  money  recovered 106S 

reference  to  statute  to  be  indorsed  On  summons 1961 

>«covery    when    statute    imposes    amount    not    exceeding 

specined  sum 1964 

district  attorney  to  render  account  of  collection 1968 

person  specially^  aggrieved  may  sue 1868 

when  common  informer  may  sue 1891 

common  informer  to  compromise  only  by  leave  of  court.  1894 
summons  in  action  by  common  informer  to  be  served  by 

officer  authorized  to  levy  execution 1899 

summons  in  action  by  common  informer  cannot  be  coun* 

termanded 189S 

previous  collusive  recovery  not  a  bar 1886 

reference  to  statute  to  be  indorsed  on  summons 1897 

recovery  where  statute  imposes  forfeiture  not  exceeding 

specined  sum 1899 

indorsement  on  execution  of  justice's  judgment 8086 

confinement  on  execution  against  person  on  judgment  for.  8082 

Franchises. 

action  to  annul  corporation  for  forfeiture  or  misuse 1198 

action  by  attorney-general  against   corporation  to  try  right  to 

I  exercise  .    ., * 1948 

[^  triable  of  right  by  jury 1950 

iL  all  claimants  to  same  franchise  to  be  joined 19M 

f  action  to  be  brought  in  name  of  people 1981 

joinder  of  relator  as  party  plaintiff 1966 

relator  to  give  security  for  costs,  etc 1986 

compensation  of  attorney-general  when  relator  joined 1966 

collection  of  costs  against  corporation  from  officers  and  mem- 
bers.   1967 

Fraud. 

limitation  of  actions  for ^ 

when  cause  of  action  accrues ^' 

verification  of  answer  to  charge  of 529 

order  of  arrest  on  allegation  of 949 

in  justice's  court 2886 

when  order  of  arrest  issued,  allegation  of  fraud  mutt  be  fcorcd.    N9 
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arrest  for,  not  affected  by  judgment  for  price,  etc Mi 

security  on  injunction  against  proceeding  in  action  for  actual 

fraud ,    619 

warrant  of  attachment  in  actions  for 686 

ground  for  annulling  marriage 1743,  1750 

witness  in  supplementary  proc^dings  net  excused  because  an- 
swer tends  to  convict  ox. ..•.....»••  2460 

Pravdnlent  CoBTeyances. 

no  appeal  to  court  of  appeals  from  judgment  of  affirmance 191 

verification  of  answer  to  charge  of K29 

order  of  arrest  on  allegation  of 649 

injunction  order  against  604 

as  ground  for  attachment 686 

in  justice's  court  2906 

enforcing  judgment  against  property  conveyed  by  deceased  judg* 
ment  debtor • 1380 

Pirivoloits  Pleadlnv>* 

application  for  judgment  on 687 

costs  on  application  for  Judgment « .     687 

no  appeal  from  denial  of  application 687 

■•tice  of  motion  for  judgment  in  N.  Y.  city  court 8161 

'<*itlton  CoitnCy* 

special  and  trial  terms  in 2i8. 

Fisneral  Bxpenses. 

See  **  Surrogate's  Court." 
payable  from  damages  for  death 1903 

Or *^- 


joinder  of  causes  of  action   for  penalties  undrr 4g4 

Oarnlstament. 

levying  execution  against  wages,  etc.,  of  judgment-debtor 1301 

tieneiPal  Rules  of  Practice. 

See  "  Rules  and  Practice." 

«reneral    Sesatonii. 

court  of,  in  New  York,  is  a  court  of  record 2 

^vneiiee  County. 

per  diem  allowance  to  grand  and  trial  jurors 3314 

Governor. 

may  change  place  of  holding  courts 38,  39 

may  order  out  military  to  assist  sheriff 107 

designation   of   justices  of   appellate   division 220,  222,  223 

may  ap(>oint  extraordinary   terms  of   court 234 

may  designate  justice  to  hold  term  to  avoid  failure 237 

may  suspend  justice  of  N.  Y.  city  court 321 

disqualified   to   act   as   trtal^  juror 1029 

lieutenant-governor   disqualified  to   act  as  trial  juror 1029 

private   secretary   disqualified   as   trial   juror 1029 

may  cause  application  for  writ  of  assessment  of  damages 2104 

damages  assessed  to  be  paid  to 2136 

to  be  paid  by  him   into  court 2116 

Clrand  Jurorc. 

in   Albany  county,   to  be   drawn    from   petit   jurors 1041 

exempt  from   trial   jury   service  in   New   York 1081 

proof    of    exemption 10«2 

collection  -of    fine    imposed    on 2293-27^)1 

application    of   code   to    fines    afcainst 33r>l 

supervisors   may   make    allowance    to 3314 

mileage    of   jurors 8314 

1261 
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Crraiitor. 

ejectment  by  grantee   ic  name  of , 1501 

Orttnts. 

action   to   vacate  grants  by   state,   ace   "  LettsHS   Patemt.*^ 

Qnardlans. 

See     "  SUHROGATFS*     COURTi." 
I.    (lUAkDtAXS    AD    LiTEIt. 

how  appointed 4T3 

appointment  by  supreme  court  without  application 477* 

clerk  of  court  must  act  when  appointed..... •» 4Ti 

must  consent  to  act  in  writing 472 

must  give  bond  before  receiving  property t. 474 

security,   penalty   and   sureties 47^ 

security  may   be  increased   by   order.  —  .....»..k w.*..  475 

general  guardian  acting  ad  litem  ne«d  not  give  security....  47.3 

1.  Of  infant  plaintiffs, 

to  be  appoinicd  before  summons  issues.  *..»».....•.». .     468 

application    for   appointment 47U 

verification  of  petition  of  infant  for  leave  to  sDc  as  t>aor 

person ...    \    >    •    .tittttit. !.•»..».... 450 

liable    for    costs 4^9,  3£49 

bond  of,   in  action  by   infant  for  legacy  or  distributive 

share 1S20 

2.  For  defendants. 

designation  of  person  to  receive  summons  against^  infant .     42T 
appointment   oi   special,    for   judicially   declared   incompe- 
tent  : 428 

appointment  of,  for  infant 4T] 

for   absent   resident  infant.. 473 

for  infant  in  partition 1535 

security   by   guardian    ad  litem   in   partition .i..t.   If39 

cannot   be   waived    in    partition , .    1536 

appointment   in    condemnation   proceeding   for   infant   or 

incompetent »,.....;..»».   S369 

for   defendant   not    personally    served 5WG3 

bond  of,  in  Cohdemnatitin  proceeding ZVJK^ 

costs   in   condemnation    proceedings 9379 

costs   for  procuring  appointment  for  infant  defendant.  -   S.-li 
not  liable  for  costs i i *. 477 

3.  In  justices*   courts. 

apnointment     of 2887»   2^<i<i 

for  infant  plaintiff  liable  for  costs ^ «   28^7 

defendant  not  Hablfe  for  costs ...4  28<^S 

II.  Special  guakdiars. 

appointment  by  supreme  c^urt  Without  application  .;*!,»..  477a 
appointment  in  action  to  compel  eonveyance  of  real  property  234<| 
in  action  to  compel  conveyance,  may  be  ofxlercd  to  eonvey. .  2347 
appointment  on  intermediate  B<Scounting  by  committee  of  in^ 

competent »..  i  ..►«..  i »» i ......  1 .. .  2342 

to   proceed   for   removal   of   committee  ef  incompetent 

person .■■  2342 

in  condemnation  proceeding  for  defendant  tiot  p^fMOil* 

ally    served ,  n *  t . » 1 . .  s  < .  * . « .  •  •  3363 

costs   in   condemnation   ptoceedidgs. ..«»«».  ..i. .«*.*.«..•»•  33<2 

1.  In  proceedings  to  sell  realty  of  infant  or  ihcPmpttiHh 

appointment    for    incompetent    person . . .  •  • .  4  • .  1 1 « •  2351 

bond  of,  on  application  to  selh  . . . .  * «.» .  • » ;  1 . . . « <  t* .  i.i  2351 
husband    majr    be    aD])ointcd,    on   appticadon    to    releise 
dower   of   incompetent 2351 


INDEX. 

Gnardlans  —  Contlnned. 

II.  Special  guardians  —  Continued. 

li  In  proceedingt  i9  tell  rtalty  of  infant,  etc. —  Continued. 

appointment    of,    for    infant. 2352 

bond   of,    for   irtfant 2352 

trust  company  may  be  appointed  for  infant  without  se- 
curity   2352 

prosecution    of    bond 2353 

2.  In  surrogate's  court. 

See  **  SuRKOGATx'8  Court." 

III.  Of  puson  and  rROPBRTY.     6ee  "  Surrogate's  Court," 

tenrice   of   summons  for  infant  on 426 

service  of  petition  and  notice   in  condemnation  proceed- 
ings  3362 

need  tiot  give  security  when  acting  ad   litem .  * 475 

appearance   for  infant  in  condemnation  proceeding 3363 

costs   in   condemnation    proceedings 3372 

petition  for  change  of  name  of  infant 2410 

may  sue  to  annul  marriage  of  child  under  age  of  consent.  1V44 
Utle  to  vecurities  representing  money  paid  into  court....  749 
action  on  securities  representing  money  paid  into  court..  749 
additional  security  before  receiving  money  or  property..     476 

may  be   ordered   to  convey   realty « 2347 

proceedings  against,   to  compel  production  of  tenant   for 

life   2302 

liable  for  use  and  occupation   when  he  holds  over 1664 

aotioa   by  ward  against,   for   waste ...» 1053 

Partition   by   agreement. 

application    for    authority  * .  i  ....•.....•*.»»...».. .  1590 

contents    of    petition 1591 

notice    of    application 1591 

court    may    authorize 1592 

authority    to    execute    releases 1502 

effect  of   releases 1593 

H. 
HabeAB  Ooirpa«» 

provisions  apply  to  all  common  law  or  statutory  writs 2066 

to   produce   life  tenant   on   proceedings   to   Inctuire   into    life    or 

death  of 2.'?07 

to  produce  prisoner  to  answer  fur  contempt  punishable  civilly..  2278 
prisoner   to   be   temanded 2282 

I.   To   fittlkC  VP  TO  TESTIFY. 

a    Stat*    writ 1991 

for  general   provision4»  ace   *'  Writs." 

may  be  .  served  only   by   elector  of  state 2000 

fees  and   undertaking  to  sheriff 2000 

expenses  of  persons  not  officers   for  bringing  up  prisoner...  2001 
no  fees  or  undertaking  on  application  of  attorney-general  or 

district  attorney 2002 

service    of    writ. 2(K)3 

when   defendant  conceals   himself. , 2003 

person  served  to  obey  whether  named  in  writ  or  not 2<X>4 

return  to  be  made  at  time  and  place  specified 2006 

time   for  return   pf  writ   returnable   forthwith 2006 

when   writ   may   issue ; 2008,  2(K10 

what   fourts   or   judges    may    issue 2008,  2000 

when  issued  in  suit  pending  before  justice  of  peace 2010 

001  to  nmsn^  ^nm  prisoner  sentenced  to  death  cMepti  etc...  2011 

u^der  sentence  for   felony,  except.   etc«*i 2011 

requisites  of  application   for 2012 

amendment  of  proceedings  when  writ  of  certiorari  proper.  ..2148a 
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Habeas   Corpus  —  Continued. 

I.  To  BRING  UP  TO  TESTIFY. —  Continued. 

prisoners  confined   under  civil  or  criminal  process  to  be  re- 
manded    2013 

officer  must  obey  and  return  writ 2014 

penalty   for   refusal    to   obey   and   make    return 2014 

non-payment  of  costs  punishable  as  contempt 2007 

II.    To    INQUIRE    INTO    CAUSE    OF    DETENTION. 

1.  When  to  issue;  application. 

a   state   writ IfiQl 

for  general   provisions,  sec  **  Writs." 

copy  of  warrant  for  detention  to  be  given  on  demand . . .  2065 

penalty  for  refusing  copy  of  warrant  for  detention 2065 

prisoners    entitled    to    writ 201a 

may  be  issued  and  served  on  Sunday 2015 

prisoners  detained  by  mandate  of  federal  courts  not  en- 
titled to 2016 

on  final  judgment,  decree,  order  or  execution  not 

entitled  to   2018 

may  issue  /lothwithstanding  issue  and  return  of  certiorari.  2044 

certiorari  to  issue  in  lieu  of,  if  offence  not  bailable 2D41 

application   for  writ  be  bv  petition 2017 

to    whom    application    to    oe   made 2017 

requisites   of   application   in   adjoining   county 2018 

petition    must    be    verified 2019 

essential    allegations   of    petition 2019 

when    writ    must    issue 2096 

penalty   for   refusing  to  issue 2090 

when  writ  may  issue  without  application 20S5 

2.  The  writ;  service;  return. 

'  form    of    writ 2021 

cannot  be  made  returnable   on   Sunday 2015 

when  writ  may  be  made  returnable  before  another  judge.  206S 
writ  not  to  be  disobeyed  for  defect  of  form 2024 

for  misnomer  of  person  to   whom  directed lAKM 

can  be  served  only  by  elector  of  state 2000 

fees   and   undertaking   to    sheriff,    etc 2000 

expenses  of  persons  not  officers  for  bringing  up  prisoner.  2001 
no  fees  or  undertaking  on  application  by  attorney-generaT 

or    district    attorney 2008 

service    of    writ 2003 

when    defendant    conceals    himself 2008 

person  served  to  obey  whether  named  in  writ  or  not....  20O4 

deemed  person  to  whom  writ  directed 2024 

writ  not  to  be  disobeyed  for  immaterial  error  in  name  of 

prisoner 2004 

return   to  be   made  at   time   and  place   specified 2006 

time   for  return  to  writ   returnable  forthwith ^06 

requisites     of     return 2026 

boay  of  prisoner  to  be  produced 3027 

3.  Compelling  production  of  prisoner, 

commitment    for    disobedience    of   writ 2028 

precept  to  bring  up  prisoner  on  failure  to  produce 2089 

power  of  county  may  be  balled  to  execute  attachment  or  ^^ 

bring    up    prisoner 2060 

misdemeanor  to  conceal^  prisoner  to  avoid  writ 2062,  2^ 

warrant  to  bring  up  prisoner  about  to  be  removed 20m 

execution ^ 2096 

return    2066 

warrant  to  arre.st  person  unlawfully  confining  prisoner. .  20CS 
proceedings 2050^  26^« 
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INDEX. 

Habeas  Corpuv  i—  Continued. 

II.  To  iNQUiKE  INTO  CAUSE  OF  DETENTION  —  Continued. 

4.  Hettring;  d^tgrmination. 

proceedings   on   return  to   writ 2081 

prisoner  may  controvert  return 2089 

hearing    upon    controverted    return 2089 

prisoner  to  be  discharged   if  unlawfully   detained 2081 

remand   of  prisoner  lawfully   detained 2082 

when  prisoner  under  civil   process  to  be  discharged....  2083 
power  of  court  to  inquire  into  legality  of  mandate,  judg- 
ment, etc 2034 

discharge  on  bail   when   irregularly  committed  on  crim- 
inal charge  .  * 2085 

remand  of  prisoner  to  officer   entitled  to  custody 2086 

custody  of   prisoner   pending   proceedings ._ 2037 

order  of  discharge  not  to  be^made  without  notice  to  per- 
son  interested   in    detention 2038 

district  attorney  to  have  notice  before  discharge  of  crim- 
inal prisoner  .  .^ 2038 

to  proceed  as  certiorari  if  prisoner  too  infirm  to  be  pro- 
duced   2040 

proceedings  on    return   of  certiorari,   in   lieu   of  habeas 

corpus  .   .   . 2042 

prisoner  unlawfully  restrained  to  be  discharged  forthwith.  2043 
dismissal  when  prisoner  lawfully  detained  and  entitled  to 

bail 2048 

fixing  and  allowing  bail   on  certiorari 2045 

by  whom  bail  on  certiorari  to  be  taken 2046 

discharge    of    prisoner    bailed 204 1 

writ    of    discharge    abolished 2048 

service  of  order  to   discharge 2048 

enforcing  order   for   discharge 2040 

penalty  for   disobeving  order   for   discharge 2049 

when  prisoner  discharged  may  be  reimprisoned  for  same 

cause 2050 

penalty  for  illegally  recommitting  discharged  prisoner. »  2051 
misdemeanor  to  illegally  reimprison  discharged  prisoner.  2051 
non-payment  of  costs  punishable  as  contempt. 2007 

5.  Appeals. 

what   orders   are   appealable 2053 

when  people   may  appeal 2050 

discharge   on   bail    pending   appeal   by   people 2058 

admitting  prisoner^  to  bail   pending  his  apiieal 2060 

recognizance  pending  appeal  by  prisoner  to  appellate  di- 
vision  2000 

pending  appeal  by  prisoner  to  court  of  appeals. . .  2062 

pending   appeal   valid   for    adjourned   terms 2064 

custody  of  prisoner  pending  appeal  and  before  admission 
to  bail 2063 

Habttnnl  Drnnkardn. 

jurisdiction  over  custody  of  person  and  care  of  property 2320 

of   county    court    340 

appointment,  powers  «nd  duties  of  committee  of  person  and 
property,  see  "  Committee  op  Person  and  Property  op  In- 
competent Persons." 

service    of    summons    on , 426 

desi^ation  of   person   to   receive    summons   for 427,     428 

service  of  summons  for,   on   person  designated   in  order 427 

appointment   of   special    guardian   cut   litem 428 

special  guardian  ad  litem  excludes  committee  from  control ....     428 

service  of  summons  on,  may  be  dispensed  With  by  order 429 

on  committee  by  publication 438 

appearance   of,   in   condemnation    proceedinf^ 3363 

cannot  be   party  to   submission   to   arbitration 2365 
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INDEX, 

Habitual  Drunkards  —  Continuecl. 

effect  of  appointment  of  committee  on  submission  to  arbitration.  2382 
new  trial   of  action   to  determine  claim  to  real  property  ^en 

defendant   habitual    drunkard « * » IGM 

action    to    compel    conveyance    by  ..••.•• « • 2345 

wlio  may  maintain  action  to  compel  conveyance « 2S16 

committee  may  be  directed  to  execute  conveyance  in  action  to 

compel .«.*.. 234T 

application  to  release  inchoate  dower  right  of* 2H51 

order    on    application *. ..<*.^ •... 23Si 

court  may  compel  specific  perzormance  of  mtereat  o£ 2344a 

Partition  by  aggreement. 

application    by   committee    for   authority.. 1580 

contents    of*  petition * 1501 

notice    of    application 1591 

court    may     authorize 1592 

authority   to   committee  to   execute   releases 1598 

effect    of    releases ••.. •••  ISfiS 

In  surrogate's  court. 

See  "  Sukrogate's  Couet*" 

Hauilitom  CouBtF* 

iptcUl  and  trial  terms  In ••••••« 


Heirs. 

I.  In    general. 

execution   against  property  in  hands  of 1371 

no    execution    against    decedent,    except,    etc 1379 

issuance  of  execution  by  leave  against  decedent's  property..  1380 
levy   on   realty    under   judgment   against   ancestor    after   ten 

years , 1252 

extension  of  time  to  set  aside  judgttient  against  ancestor 7ij3 

to  appeal  from  judgment  against  ancestor 7S3 

presumption  of  death  of  unknown  heirs  when  money  paid  into 

court 841 

not  to  be  arrested  when  sued  as  representative SSi 

action  by.   for  partition  of  dcvi6ed  property 1537 

may    maintain    action    for    waste 1652 

jungment  against   heir  bars  action  against  executor,  etc....  IfaQl 

notice    of   foreclosure   by   advertisement 23SS 

II.  Probate  or  bsirshi>.     See  "  Surrogate's  Couet." 

^H  Herkimer  County. 

jail    liberties    for ••••t*«t«t«« <•«••#«  %$6 
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itiarhtt^ar*. 

proceedhigt  to  acc|uire  lands  for.... ..**..< • S383 

damages    for   cutting   timber   for < «.*•« 1068 

overKeer  to  seize  animal  straying  on...t.*.4 » .»  SOSM 

actions  for  penalties  for  allowing  animals  to  run  at  larger  sec 
••  Strays." 

Rdliday. 

sale  under  mortgage  not  legal  ott # ..#. ^^5 

summons  in  justices  court  not  to  be  rettitnable  on »>.  2877 


INDEX. 

Homestead. 

exempt   from  execution 1397 

designation  of ...» 1896 

exemption  of  honrestead  of  married  woman 1399 

continues  after   owner's   death 1400 

not  affected  by  temporary  suspension  of  residence 1401 

lien   attaches  to  surplus  over  tl,000 1402 

creditor's  action  to  reach  surplus  value  over  $1,000. 1402 

HO«pltAl«. 

testimony  of  physicians  in  actions  for  personal  injuries  to  be  by 

deposition   836 

reference    to    take     deposition 4 . .  896 

order  for  subpcfcna  to  physician 836 

service   of   subpoena % 836 

Hndson,  Mayor's  Court  of. 

a^  court    of    record 2 

civil   jurisdiction 3196 

pending  actions   transferred  to   supreme   court 3197 

papers   and    records   transferred  to   county  clerk « . .   3198 

power   of   supreme    court   in   actions   transferred* ...  4 »..   3199 

removal    of   action   to  county  court  for   disability  of  judge....  3200 

suhpcrna    may   be    ser\ed   anywhere    witlun    state , 3201 

application   of   provisions   of  code 82(K2 

section  3301  relating  to  clerk's  foes  riot  applicable «...  3302 

Hvabanti  and  ^vlfe. 

.   Sec,    also,    "  Mamiace;  "    "Married   Women;"    "Surro- 
gate's Court." 
mptrimonal   actions,   see   "  Divorce;  *'   "  Marriage;  "   "  SfiFABA- 

T10W." 

^         husband  not  proper  party  to  action  by  or  against  wife 450 

damages  to  person,  estate  or  character  are  separate  property  of 

wife 4rj0 

husband  not  proper  party  in  action  for  tortious  act  of  wife....  4.50 

may  be  witnesses  in  actions  by  one  another k  .......*. .  828 

competency  to   testify  in   action   for  divorce 831 

privileged  communications  between 831 

dpmagcs    for   slander   are    sc[>arate    prop^ty    of   vife J.JJ 

rHease  to  husband  of  inchoate  Hjirht  of  dower 

not   included   in   term  next   of  kin t.»..i**.   1670,  1905 

I. 
Idic  111. 

jurisdiction  over  custody  of  person  and  care  of  property....  2.^20 

of   county   courts ^...,     340 

appointment,  powers  and  duties  of  committee  of  person  and 
property,  see  "  Committee  of  Person  and  Property  of  In- 
competent Persons.*' 

to  be  di:»charged,  if  arrested f)54 

open  commission  not  to  issue  when  adverse  party  ia.  *.«..*..  <     b95 

disability   to    move    to   vacate   judgment 1201 

.  exception  in  period  of  limitation  of  action  for  dower IQHQ 

new  trial  of  action  to  dttormfne  claim  to  real  property  when 

defendant  an  idiot   1646 

limitation  of  time  to  apply  for  certiorftti  to  review  determiha- 

tion 2126 

appearance    of,    in    condemnation    proceeding; . . ; 3368 

cannot  be  part^  to  submission  to  Hf-bitratioh 2365 

effect  of  appointment  of  committee  oti  sUbMissioti  to  arbitra- 
tion.   4    ■    .  1 1 1 . .  i .  1 . . « .<«<<! , » . .  2382 

application   to   release   inchoate   dower   rights   of   ini^ompetent. .  2351 

order    on    appHeation. ..  .n t 2361 

court  may  coraptl  specific  performance  of  eotitt-aei  itiaOC  By..  2344a 
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INDEX. 

Idiot*  —  Continued. 

I.  Sbivick  op  summons  on. 

service    of    summons    on 426 

desi^ation  of  person  to  receive  summons 42?»  42& 

service   of  summons    for,   on   person  designated  in   order...  427 

appointment  of  special  guardian  ad   litem 42S 

special  guardian  ad  litem  excludes  committee  from  control..  428 

service  of  summons  on,  may*  be  dispensed  with,  by  order....  429 

on    committee    by    publication 438*  439 

II.    PaOCEBDXNGS  IN   SUINOOATBS'   COURTS.      ScC   "  SURROGATE'S  CoURT.'* 

III.  Special  proceedings  to  sell,   mortgage  or  lease  real  prop- 
erty.    See  "  Sale  op  Real  Property." 

IV.  Action   to  annul  marriage  op. 

idiocy   ground   for   annulling  marriage 1743 

action    by    relative 1746 

by  next   friend 1748 

order  allowing  next  friend  to  sue 1755 

legitimacy   of   issue   of    marriage   with 1748 

V.  Partition   by  agreement. 

application  by  committee  for  authority 1880 

notice   to   superintendent   of  state   institution -. .  1500 

contents    of     petition 1991 

notice    of    application lij&l 

court    may    authorize '. . .  1502 

authority  to  committee  to  execute  releases 1502 

effect    of    releases •  1588 

VI.  Action  to  compel  conveyance  by. 

when    to    be    brought 2345 

who    may    maintain 2346 

committee  may  be  directed  to  execute  conveyance 2347 

ImpeacliBientVy  Court  for  tbe  Trial  of. 

is  a  court  of  record 2 

not  governed  by  general  rules  of  practice If 

Impotency. 

ground   for  annulling  marriage 1743 

L  who  may  sue  to  annul  marriage  on  the  ground  of 1752 

Intprtaonment. 

I.  Commitment. 

for    criminal    contempt 9 

not  allowed  for  non-payment  of  interlocutory  costs,  etc.,  ex- 
cept,  etc.   . ' 15 

not  allowed  for  money  due  on  contract 16 

of   recalcitrant^  witness 836 

of  delinquent  juror  for  non-payment  of  fine  in   New  York..    1117 

on  final  order  for  contempt  punishable  civillv 2281 

warrant   of   commitment   for  contempt   punishable  civilly 2281 

prisoner  produced  on  habeas  corpus  to  answer  for  contempt 

to    be   remanded ^^^ 

may  be  committed  on  discharge  from  custody ^g^ 

for  criminal  contempt  in  justice's  court 2871 


INDBX. 

twprlsoiiBieat  —  CoBiiaucd. 

II.  Custody  and  dstsntiov  or  raaoiin. 

under  federal  process • Ii88»  IM 

custody  of  prisoner • •••••  HO 

in  New  York 120 

term  of  persons  arrested  on  execution,  etc.*  limited Ill 

on  execution  from  justice's  court ..•••  8088 

support  of  prisoners   • 112 

charge  for  food  is  prohibited 118 

sheriff  not  to  take  reward  for  waiting  for  prisoner 114 

charges  for  lodging,  etc.,  of  prisoner 115 

prisoner  may  send  for  necessaries 116 

charges  for  rent,  etc.,  prohibited 117 

rewards  other  than  fees  allowed  by  law  prohibited 117 

prisoner  may  be  conveyed  through  another  county 118 

officer    conveying   prisoner    through    another    county    exempt 

from  arrest 110 

prisoner  being  conveyed  through  another  county  exempt  from 

arrest 110 

custody  of  jails  and  prisoners 120,  121 

civil  and  criminal  prisoners  to  be  kept  separate 128 

males  and  females  to  be  kept  separate 124 

misdemeanor  to  violate  provisions  for  separation  of  prisoners.  12S 

treble  damages  for  failure  to  separate  prisoners 126 

sick  prisoner  to  be  removed  to  hospital 127 

civil  prisoner  may  be  ordered  to  be  produced  on  indictment.  106 

when  committed  for  contempt 167 

arrest  of  sheriff  bv  coroner 174 

how  confined 176 

place  of  sheriff's  confinement  deemed  a  jail 176 

m  action  in  which  sheriff  is  plaintiff 170 

sheriff's  liability  for  escape 168 

connivance  at  escape  is  misdemeanor IQO 

III.  Admission  to  libektxbs  op  jail.    See  "Jail  Libbktiis." 

IV.  Under  sxecvtion  against  tub  pbeson.     See  **  Exbcution.'* 

V.    RSMBDIBS  AND  PBOCBSS  AGAINST  PRISONBRS. 

service  of  oapers  on  prisoner 181,     182 

warrant  oi  attachment  not  to  issue  against  prisoner 2278 

care    of    property    of    criminal    prisoner,    see    "  Crimb    and 

Criminals. 
habeas  corpus  to  bring  up  prisoner  to  testify,  see  **  Habeas 

Corpus.*' 

deposition  of  person  under  sentence  for  felony 877 

disability  by  imprisonment  for  crime  excepted  from  statute  of 

limitations 896 

on  conviction   for  crime,   interrupts  limitation  of  action   for 

real  property   875 

new  trial  of  action  to  determine  claim  to  real  property  when 

defendant  confined  for  crime  1646 

for  crime,  excepted  from  limitation  of  action  of  dower 1596 

habeas  corpus  to  produce  prisoner  on  proceeding  to  discover 

death  of  life  tenant 2807 

VI.  Discharge  from. 

habeas    rorpus    to    inquire    into    detention,     see    '*  Habeas 

Corpus." 
county  court  may  discharge  person  committed  for  non-payment 

of  fine. 868 

release  from,  on  discharge  of  insolvent  debtor 2185 

discharge  from  imnrisonment  of  debtor  confined  under  execu- 

tion,  sec  **  Execution." 

power  of  city  court  of  New  York  to  relieve  from 8168 

discharge  of  insolvent   from,  see  "  Ivsolvent  Debtors.' 
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included    in    term    "property" , 713 

Ipicompeiont   Pemomi. 

appointment   of   guardians   ad   litem   and   special   guardians  by^ 
supreme  court  without  application    477s 

drfined 

See  '•  Habitual  Dbunkards;  "  "  Idiots}  "  ♦•  LuNATiCiL'* 

appointment,   powers   and    duties  of  oommittee  of   peraoa    and 

property,  see  "  Commityeb  op  Psaioir  and  PaoFsarr  ov  Ix- 

COMPETEKT    PeKSOWS." 

special  proceedings  to  sell,  mortgsge  or  lease  real  property  of, 
see  "  Sale  of  Real  PaopBaTY. 

action   to   compel   conveyance   by ^:*i7* 

cannot  be  party  to  submission  to  srbitratlon 23tiri 

court  may  compel  spiclfic  performance  of  contraet  mada  by  in- 
competent   person    234  la 

tncumbrancea. 

when  cause  of  action  accrues  for  breach  of  covenant  afptinst. ...    381 

Indent  nl(#raf 

of  sheriff  on  levy,  see  '* Attach  mbnt;  "  *'  EzBCVrioir/' 

lndlet<n«nt. 

not  barred  by  punishment  for  oriminal  contempt 13 

b^  civil  punishment  for  contempt 2387 

production  of  civil  prisoner  on 156 

Ittfanta. 

See,  also,  *'  GuAEDiAN." 

I.  Disabilities. 

eannot  act  as  executor*-  --^f *t....t< ••••••%••••  S^ 

cannot  be  party  to  submission  to  arMtration §805 

under  fourteen,  to  be  discharged,  if  arrested. |M 

rights  of,  saved  against  judgment  of  Ejectment  by  default.  . . .   1S37 
new  trial  of  action  to  determine  olaim  to  real  proparty  wlicn 

defendant   an   infant , 1646 

disability  by  infancy  excepted  from  limitation  of  actions.  375.    CQ)^ 

disability  to  move  to  vacate  judgment 1291 

infancy    excepted    from    period    of    limitation    of    action    for 

dower   1S86 

limitation  of  time  to  apply  for  certiorari  to  review  determina- 
tion    212€ 

creditor's   action    against   heirs,    next   of   kin,    etc.,    not   sns^ 
penUed   by   infancy    *. ISSf 

II.  Actions  by  and  against. 

may  maintain  action   *. < ...••4 481 

relating  to  real  property  la  hit  0wn  nam*. ••«...•,....  1688 

may  sue  ss  a  poor  pen>oii 45S 

verification  of  petition  for  leave  to  sue  as  poor  person 4SD 

action  by  or  on  behalf  of,  to  annul' marriage 1744 

order   granting   leave   to   next    friend,    etc.,   to    sue  to   annul 

marriage   lT55 

recovery  of  dower  by  default  or  collusion  of  guardian  does 

not   affect   . 1005 

competency   as  witness 850 

open   commission    to   take   deposition    cannot   issue   when  ad- 
verse party  is  infant 

commission    to    examine    orally    cannot    issue    when    adverse 

?arty  is  infant    • • 
trence  by  consent  not  made  when  Infant  a  defendant 1012 
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Infants  —  Continued. 

II.  Actions  by  and  against  —  Continued. 

when  judgment  by  default  ma:^  be  entered  agaiiist 1218 

preference  of  actions  by  or  against 701 

by  or  against  trustee  for «•«.■ 791 

1.  Service;  appearance. 

service  of  summons  on 426 

on  person  designated  in  order 427 

desi^ation  of  person  to  receive  summons 428 

service  of   summons  on  parent   or  guardian  by  publica- 

tion 438.     439 

guardian  ad  litem  of  hifant  plaintiff  to  be  appointed....     468 

liable   for  costs    , , ;  •  •     469 

application  for  appointment  of  guardian  ad  litem  for  in- 
fant  palintifT 470 

infant  defendant  to  appear  by  guardian  fd  i«t#m, ...... ,     471 

application  for  appointment  of  guardian  ad  litem  for  in- 
fant defendant 471 

how  guardian  ad  litem  appointed 472 

appointment  of  guardians  ad  Htem  and  special  guardians 

by  supreme  court  without  application 477a 

clerk  of  court  must  act  s^s  guardian  ad  litem  when  ap- 
pointed  ,    i 472 

guardian  ad  litem  must  consent  to  act  in  writing 472 

appointment  of  guardian  ad  litem  for  acisent  infant  de- 
fendant      473 

service  of  summons  on  guardian  ad  litem  oi  absent  in- 
fant defendant   473 

guardian  ad  litem  must  give  bond  before  receiving  prop- 
erty        474 

penalty  and  sureties  on  bond  of  guardian 475 

general  guardian  acting  ad  litem  need  not  give  security . .     476 
security  of  guardian  ad  litem  may  be  increased  by  ordar. .     4tt^ 
guardian  ad  litem  of  infant  defendant  not  liable  for  costs.    469 
sendee  of  petition  and  notice  In  condemnation  proceed- 
ing  on    S362 

appearance  of,  in  condemnation  proceeding 3363 

appointment     of    guardian     ad    litem     for,    in     j«atlce^ 

court 2887,  2888 

when  defective  appearance  for,  is  cured  by  judgment  on 

verdict,  etc 721 

service  of  surrogate's  citation  on. 2525 

designation  of  person  to  receive  citation  from  surrogate's 

court    for   ^ 2530 

appointment  of   special   guardian  by   surrogate 2534 

costs   against   infant   plaintiff}    collcctibie   from    guardian 

ad  Mem 3249 

for  procuring  appointment  of  guardian  ad  litem  ior 

_  infant  defendant roki 

5.  Partition.  ^^^ 

may  bring  by  authority  of  surrogate 15.<J4 

appointment  of  guardian  ad  litem  for  infant 15.35 

security  by  guardian  ad  *litem 1536 

cannot  be  waived   []  1536 

title    to    be    ascertained    before    interlocutory    iudgment 

when  infant  is  party 1545 

*.  paytnent  or  investment  of  shares  of,  in  proceeds'  of  jaiid 

sold   1581 

compensation   to    equalize    not   awarded   agpoinst,    unless, 

^^ 1587 

By  agreement. 

application  by  guardian  for  authority 1590 

contents  of   petition    1591 

notice  of  aoplication    \['] 1591 
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INDEX. 

Infants  —  Continued. 

JI.  AcTXoirs  BY  AND  AGAINST  —  Continued. 

2.  Partition  —  Continued. 

By  agreement  —  Continued. 

court    may    authorize 1568 

authority  to  guardian  to   execute  releases 1562 

effect  of  releases 1593 

S.  Action  to  compel  conveyance, 

when    may    be    brought 2345 

who    may    maintain 2lM 

guardian  may  be  directed  to  execute  conveyance  — ....  284' 

III.  Chanos  op  name. 

petition    by    guardian 2410 

notice    of    application 2413 

order  authorizing 2414 

IV.  PaoPEtTY.     See   **  Subeogatb's  Coubt." 

guardian  of  infant  can  only  purchase  on  behalf  of  ward....  1679 
limitation  of  action  in  respect  to  property  so  purchased....  1^*^ 
bond  of  guardian  ad  litem  in  action  for  legacy  or  distributive 

share , 1^20 

sale  of  contingent   interest  in  real   property 2348 

guardian  'or  trustee  holding  over  liable  for  use  and  occupa- 
tion  IdM 

Informer. 

action  by,  for  penalty  or  forfeiture 1894-lSi6 

Injunetlon. 

writ   abolished   and   order  substituted..... 6Q2 

I.  When  to  issue;  application. 

right  depending  upon   nature  of  action 609 

on    extrinsic    facts 6M 

against   acts   of   state   officers 61^ 

not  be  granted  with  arrest  or  attachment,  except^  etc '^19 

in   action   to  charge  joint   debtor   not  summoned  m   previous 

,  suit 1940 

^  restraining  waste  pending  action  as  to  real  property 1681 

I  temporary,    not   granted   on   submitted   controversy 1251 

^  in  judgment  creditor's   action,    restraining  transfer  or 

f  payment •. 18K 

in  proceedings  supplementary   to  execution  restraining  trans- 

fers,  etc.   .   .   . 245. 

against    alienation '  of    property    acquired    from    incompetent 

person   2327 

to  stay  summary  proceedings  to  recover  possession  of  land..  *2ji& 
power    of   surrogate    to    grant   temporary,    against    executors, 

etc 2490 

may  be   granted   on   counterclaim 720 

by  whom   order  may  be  granted 6u6,  buG 

proof  of   ((rounds   for 607 

order  granted  at  any  time  during  pendency   of  action 608 

order  may  be  granted  and  served  on  Sunday • 

time  for  rendition  of  final  decision 719 

notice    of    application 60O 

1272 
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fajvnctlon  —  Con  tinned.  , 

I.  When  to  issue;  application  —  Continued. 

costs   for    procuring   injunction   order j3251 

judgrment  in  action  to  stay  proceedings  after  verdict,  etc....  615 

1.  In  actioKs  against  corporations. 

order  suspending  business  to  be  made  only  on  notice....  1809 
restraining  director  or  officer  from  performing  duties  to 

be  made  only  on   notice 1809 

suspending  business  of  foreign  corporation 1800,  1812 

temporary,  pending  action  to  dissolve  corporation 1787 

-  in  action  to  annul  corporation 180!i 

in    action    against    corporation    for    usurpation    of 

franchise 1955 

staying  actions  by  creditors  pending  action  against  officers 

for   misconduct   1806 

pending   action    to   dissolve    corporation 1806 

pending  action  to  annul   corporation 1806 

pending    voluntary     dissolution 2423 

judgment    annulling    corporation    to    enjoin    exercise    of 

corporate  right 1801 

for  usurpation  of  franchise  or  privilege  to  contain 

perpetual   injunction 1066 

II.  The  okder;  service. 

injunction    pending    application 000 

order  must   recite  grounds 610 

service    of    order 610 

on  corporation .  610 

III.  Security. 

to  stay  proceedings  in  action  before  trial 611 

after   trial    and    before   judgment 612 

after  judgment 613 

money  deposited  to  be  paid  over  on  undertaking  for  restitu- 

tion 614 

cancellation   of   undertaking  for  restitution ^ 615 

on  stay  of  proceedings  after  verdict  in  ejectment 616 

after  verdict   in   action    for   dower 616 

to  stay  proceedings  in  ejectment  or  dower,  includes  damages 

for  waste 617 

undertaking  in  lieu   <^  deposit  of  money 618 

and  deposit  dispensed  with  in  cases  of  actual  fraud..  619 

cases  not  specially  provided  for , 620 

special   statutory   provisions   not  affected 621 

new  undertaking  may  be  ordered  on  application  to  vacate  or 

modify 629 

security  not  required  from  state,  municipality,  etc 1090 

IV.  Vacating  or  MODiry^iNC  order. 

application    without    notice 626 

on  notice '  627 

prior  motion  not  to  prejudice  subsequent  application 628 

application    for   failure   of   complaint   to   set   forth   cause   of 

action 628 

new  undertaking  may  be  ordered  on  application  to 629 

undertaking  by  defendant  to  indemnify  plaintiff 629 

verified  answer  deemed  an   affidavit 680 

time  for  rendition  of  final  decision 710 
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InlanGtion  —  Continued. 

V.  Recovery  of  damagm  susTAtMBD  by. 

ascertamment    of    damages 62S 

damagea  sustained  by  third  peraon  .«..*...•.•* ®4 

action    on     undertaking 6S5 

liability  of  state,  municipality  or  officer   for  damages  caused 
by 1S90 

VI.  Epfsct  or  STAV  oh   umztation. 

time  of  Btay.  excepted  from  period  of  limitation 40^ 

of  arbitration  by.  excepted  from  statute  of  limitations.     411 

excepted   from  period   for  issuing  execution 13^ 

not  included  in  life  of  lien  of  judgment 1255 

Inn»  and  Innlceepem. 

innkeeper  disqualified  to  act  as  justice 286B 

licenses  may  be  ordered  to  be  aestroycd 21 

justice's  court  not  to  be  held  in 296S 

Inqiaialtlon* 

See,  also,     "Asskssment   of   Damages.** 
under    writ   of   assessment  of   damages,    see  '*  Assessment    op 

Damagbs." 
in  lunacy  for  appointment  of  committee  for  incompetent  person 
see  "  Committee  of  Pekson  and  Property  of  Incompetknt 
I'ersons." 

for  want  of  affidavit  of  merits » 9N) 

issuance  of  writ  on  judgment  for  defendant  on  counterclaim..    513 

writ  of  inquiry  part  of  tudgment-roll  on  default 1237 

to  assess  damages  on  juagment  absolute  of  court  of  appeals. ...     IM 

on   application    for   judgment  by   default 1215,  1216 

to  ascertain  damages  from  injunction fiS 

on   default  m   replevin 1TS9 

remitting  portion  of  verdict  in  N.   Y.  city  court 3176 

evidence  in  mitigation  of  damages  admissible 536 

motion  for  new  hearing  on 1S33 
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Iniiane   Persona. 

See  "  X.UKATice." 

appointment,  powers  and  duties  of  committee  of  person  and 
property,  see  "  Committxb  of  Persom  and  Propbrty  op  Ik- 
competent   Persons." 

special  proceedings  to  sell,  mortgage  or  lease  real  property  of, 
see  *'  Sale  of  Real  Property.^ 

.  Insolvent  Debtors.  # 

'  summary  proceedings  to  dispossess  tenant  who  has  taken  benefit 

*  of  act    2231 

stay  of  warrant  to  dispossess  insolvent  tenant  on  undertaking 
'  tor  payment  of  sent 4 2254 

trustee  to  give  security  for  costs  as  plaintiff ££t9^ 

I.  Discharge  from   debts. 

1.  Application;   consents   of   creditors, 

applicfttion   barred   by   failure   to   apply    after   notice   by 

creditor    .    .    .    2217 

who  may    be  discharged 2149 

to  what  court  amplication  made 21^ 

contciitB  of  petition 2iM 

consent  of  creditors  to  be  annexed  to  petition 2?1S 

ej^ccutor,   etc.,    may   consent   by   le9v^   9f   svrrogate.. ..  3E153 

iaT4 
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INDEX. 
Inaolvent  Debtors  —  Conttnaedii 

I.    DiSCHAKGI    FROM    DEBTS  —  CMltmiMd. 

1.  Application;  coHnmU  of  ereditdrs  -^  Contiaued* 

trustee,  receiver,  etc.,  loMiy  consent  with  leave  ol  supreme 

eoun  ^ ..kfr**^ 2103 

consent  of  corporation  to  discharge •.,.»... 2154 

execution  of  consent  to  disckatge  by  pertnersbip 21f)5 

Mnltnt  to  discharge  has  effect  of  composition  in  question 

with  other  joint  debtors 2156 

effect  of  consent  of  purchaser  of  debt 2157 

consenting  ereditor  to  relinqui^  security* v 2irt8 

penalty  for  faUe  Mth  of  oreditor.  .»»*.«•«.,...» 2159 

aAdaVit    of    consenting    creditor.... * (H60 

non-resident   consenting   creditors   to  annex   acco^int  and 

specialties •••  2161 

scpedulc  of  debts  and  property 2162 

affidavit  to  schedule  216'{ 

2S.  Hearing:  contests;  determination, 

order  to  show  cause .,...« 2164 

publication  and  service  of  order  to  show  cause..,..*...  2165 

Eroof  of  service  and  publication  of  order  to  show  cause. .  21G6 

earing 2166 

contested  application  to  be  put  on  calendar 2167 

proceedinfTS  on  contested  application  same  as  in  action. . .  2167 

contesting  creditor  to  61e  specification 216^ 

may  demand  jury  trial 2168 

questions  may  be  stated  for  determination  by  jury.......  2168 

proof  of  contesting  creditor's  claim 2169 

court  to  determine  facts  if  jury  disagree 2170 

order  to  produce  non-resident  wi<fe  of  insolvent 2171 

refusal  of  discliarge  for  failure  of  debtor  to  produce  non- 
resident wife  .    ..• %.... 2171 

examination  of  insolvent  at  trial , 2172 

impeaching  testimony  of  insolvent « «.»...  2172 

grounds   for  refusing  discharge z\i^ 

costs  on  contested  application  2167 

S,  Assignment;  appointment  of  trustee, 

whea  assignment  to  be  directed 2174 

appointment  of  trustee    2175,  21 76 

form  and  contents  of  assignment 2175 

nomination  of  trustee  by  consenting  creditot^ 2176 

▼esting  of  property  in  trustee 2177 

what  contingent  interests  vest  in  trustee 2177 

trustee  may  file  notice  of  appointment  and  ownership  of 

judgment    . 126? 

application  for  leave  tq  sue  .on  assignee's  bond 1800 

C  The  discharge;  its  effect. 

to  be  granted  on  trustee's  certificate  of  assignment 2178 

motion  for,  notwithstanding  refusal  of  certificate 2179 

6rder  for,  notwithstanding  refusal  of  trustee's  certificate.  2180 

femoval  of  triis;ee  for  refusal  to  give  certificate 2180 

to  b«  recorded  ih  office  of  county  cleric 2181 

cnticluslvt!   evidence  of   proceedings 2181 

other  papers   presumptive    evidence   of  pfeeeedings    and 

^acts 2181 

operttes  to  exonerate  from  debts  and  liabilities 2182 

cancellation    of  judgment   against   debtor 2182 

debts  to  foreign  creditors  not  discharged 218.? 

Hahility  on  foreifrn  contract  not  discharged » .  218? 

debt  or  duty  to  United  States  not  affected 2184 

liability  to  state  for  taxes  not  affected 21 84 

for  money  received  as  public  oflSccr  not  affected- .  21 8 f 

1:179 
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tmaoWent  Debtors  —  Continued. 

I.  DxscHAKCB  PKOM  OBBTS  —  Continued. 

4.  The  duckarge;  its  etfict  —  Continued. 

how  validity  tested  by  creditor -vj  '"' 

debtor  to  be  released  from  imprisonment  for  discharged 

debt  or  lUbility   gg 

when  void  for  fraud  or  misconduct  of  debtor *1«B 

validity  of  discharge  may  be  attacked  on  motion  to  vacate 

order   of   arrest    21|J 

on  motion  to  vacate  execution  against  person 21p« 

limitation  of  action  a|i;ainst,  to  recover  chattel ^^ 

discharged  debtor  to  give  security  for  costs 328B 

II.    EXBMPTXON    PKOM    AUKEST   OK  DX8CHARCB   POR   IMPaiSOMMBNT. 

who  may  apply  ^2 

to  what  court  application  made ZiW 

contents  and  verification  of  petition 219 

petitioner's   schedule   21w 

affidavit   to  schedule    2181 

order  to  show  cause SUB 

publication  and  service  of  notice  of  application 219S 

Eroccdure   21IS 
earing   21» 

trial  of  contested  anplication 2198 

ordei    directing  assignment   -. 21M 

nomination  and  appointment  of  trustee 2194 

contents  and  effect  of  assignment. 21^ 

when  exemption  from  arrest  or  imprisonment  to  be  granted . .  2l9fi 

order   to   he   recorded 219$ 

release  of  oeti»ioner  from  imprisonment 219T 

debts  and  liabilities  rot  affected  bv  exemption 2196 

lien  of  iiidRmcn*  or  decee  not  affected  by  exemption 219S 

ord«»r  of  exemption  void  for  misconduct  or  fraud  of  debtor. .  2199 

validity  of  exemntion  may  be  attacked 2198 

debtor  exempted  from  arrest  to  give  security  for  costs 9309 

Iniipeetfon. 

Sec,  also.  "  Physical  Examinatiok." 
Op  boors  and  PAf*p*s. 

court   may   order 8(9 

general  rules  of  practice  to  prescribe  cases  for.  and  procedure.    9^1 

petition   WC 

order  to   discover  or  show  cause 96S 

stay  of  proceedings  nending W 

vacating  order  to  discover  or   show  cause ^ 

order  on  return  of  order  to  show  canse 9"^ 

anpointment  of  referee  to  superintend.' snc 

fees  of  referee   ^ 

punishment  for  dt«obedience  of  order ** 

striking  out  pleadinor   for   disobedience  of  order W^ 

,  disn^is^^al  of  comnI*int  for  disobedience  of  order 9fifl 

f  exrliiMnn   from  evidence  on  disobedience  to  order f"^ 

'  disobedience  to  order  a  contempt W 

.  effect   of   nancrs,   etc.,   produced 909 

f  of  property  levied  on  under  execution 13W 

surrogate's  books^  to  be  open  to 24fif 

of  books  on  obtaining  relief  from  sub^^cena  ducuf  lecum......    96« 

Insurance  Companlen. 

policyholder  not  disqualified  to  act  as  judge  of  r.ppeliate  court..      46 

petition  by,  for  change  of  name 2411 

superintendent  of  insuran:e  to  approve  change 2411 

contents  of  petition  for  change 2412 

order  changing  name  to  be  filed  with  sufjrrintendent  of  insur- 
ance  2414 

proceedings  to  change  name  of  town  or  <..*unty  co>operativc  in- 
surance companies   2411,  2413,  M14 

lare 


INDEX, 

Imsiirance   Compantes  —  Continued. 

excepted   from  provision   for  voluntary  dissolution 2420 

service  of  summons  from  justice's  court  on 2881,  2882 

residence  for  purpose  of  jurisdiction  of  justice's  court...  2869.  2881 

iBterevt. 

tfter  sufficient  tender 7SS 

on   judgment,    runs   from   time   of   entry... 1211 

of  restitution   1211 

of    court    of    claims 269 

from  time  of  rendition  of  verdict  to  be  included  in  judgment..  1285 

execution  to  specify  date  from  which  to  be  computed 1368 

to  be  added  to  verdict  for  causing  death  by  negligence 1904 

Imterpleader. 

when  ordered 820 

terms   within   discretion    of   court 820 

suit  by  debtor,  demanding  Jud^ent  of 820a 

may  bie  ordered  in  court  of^  claims 281 

Interpreters. 

appointment  of,  in  Kin^s  county 94 

for   county   court   of    Kings 360 

for   surrogate's   court   of    Kings    county 2&13a 

of  city  court  of  New  York .' 333 

punishment    for    falsely    interpreting 334 

not  to  receive  fees  for  official  services 336 

appointment  of,  for  justices  in  peace  court  of  Brooklyn...  3121-3124 

Iiaterroffatorles. 

for  examination  of  witness,   see  *'  Deposition." 

Iia  t  erven  t  ton. 

person  interested  may  apply  to  be  made  party 452 

iBteatate. 

definition   of,   in  surrogate's   proceedings 2614 

IiiTentory. 

Sec  **  Surrogate's  Court.'* 

on   attachment,   sec   "  Attachmemt." 

committee  of  property  of  incompetent  to  file  in/entory 2341 

annual  examination  of  inventory 2342 

order  that  committee  file  inventory  or  supply  deficiency.  2342 

of  decedents'   estates    2665-2676 

when  inventory  may  be  contradicted  in  action ....   1832,  1834 

liability  for  uncollected  demands  included  in 1833,  1834 

of   general    fruardian,    annual 2660 

affidavit   2661 

to  be   examined   by   surrogate   annually 2662 

supplying*  defects  in 2663 

See,    also,    "  Amendment;  **    **  Defects;  "    "  Mistakes." 

curev'  by  judgment  on  verdict,  etc .• 721 

to    lie    supplied   by   court '. 722 

power  of  court  to  amend  ni'occss.  pleadings,  etc 723 

immaterial  errors  to  be  disregarded 723 

127T 
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Issue* 

See    "Dxvcmcs;'*    ^  LMiviMAev;  **    **  llAMUMsits  *    '*SnMA 

TIOM." 

Iii»ne»« 

I.  Op  law  and  pact. 

defined «... , . , ^ 

must  be  disposed  of  by  trial.... ..•••.•••  vv 

order  of  trial  of  issues  of  law  and  of  fact ^J^ 

court  may  direct  order  of  trial  of  issues  In  same  action  — .  967 

separate  triil  of  one  or  more  issues 973 

immaterial  issues  need   not  be  tried 9i» 

to  be  tried  at  terms  held  by  one  judge  only ^2 

filing  note  of 8" 

in  N.  Y.  city  court 81^ 

order   on   calendar    • ».  9^ 

order  of  disposition  of ?>78  ^ 

cither  party  may  bring  to  trial w 

o€  law  triable  by  court *^ 

when  it  arises  ^ 

triable  at  special  term «...  97i 

triable  in  any  county  in  judicial  district ?**' 

when  to  be  tried  as  contested  motion , , .  9TC 

■everance  of  issues  of  fact  and  of  law  on  different  causes. .. .  !^ 

of  fact;  when  it  arises ^ 

triable  by  jury M? 

what  issues  triable  by  iourt 9® 

counterclaim  deemed  an  action  for  purpose  of  trial   by 

court  or  jury 974 

when   issue  arises  on  alternative  mandamus ._. . . .  *Jfl79 

costs  when  Issues  of  law  and  of  fact  joined SSSt,  32^ 

when  several  issues  of  fact  joined 33S4 

II.  Special  issues  por  trial  by  jury. 

feigned  issues  abolished  and  order  substituted fCS 

as  of  right   970 

when  discretionary •.,,„  8TI 

trial  of  issues  remaining  after  jury  trial  of  specific  questions.  in5 

how  settled  and  tried  in  aetiott  to  annul  narriBge V*^ 

settlement  of,  in ^ action  for  divorce 1757 

on  opposition  to  insolvent  discharge  from  debts 216F 

on  application  for  exemption  from  arrest,  etc 210 

J, 
Jails. 

detention  of  civil  prisoners  in,  8e«  "  Imprison MVirT,** 

[  I.   DSSIGNATZON   an©   CUSTODY    OP. 

1                                    keeper,  etc.,  of  county  jail  exempt  from  jury  senric* 1050 

■'  m  New  York  county , , •   130 

f                                      custody  of.  , ,,•.,.,   liUK  121 

in  counties  other  than  New  York , , 121 

prisoner  may  be  detained  in  eithap  of  several , .' 122 

civil  and  criminal  prisoners  to  be  kept  separate ,....  123 

m^les  and  females  to  be  kept  separate 12* 

misdemeanor  to  violate  ppovisions  f«r  separ«tioa  of  iMisoners.  125 

custody  and  detention  under  federal  prae««8 • 133 

appointment  ox  physicians   • 126 

removal  of  sick  prisoners  to  hospiud , 127 

liquors  not  to  be  sold  or  used  in *.. UB 

permit  to  use  liauors  in i . , , U9 

misdemeanor  to  bring  liquor  into ..•...••... j|», 138 

to  suffer  use  or  snte  of  liquor  in., , ISH 

designation  of,  if  iail  becomes  unfit ,.., 195 

revocation  oC  designation  of ••••••.., 


INDEX. 

Jalla  —  Contlnuetl. 

I.  Designation  and  custody  of  —  Continued. 

designation  of  jail  to  be  served  on  sheriff ,,,«..,, 

removal  of  urisoncrs  on  jsul  liberties  to  new  Jail.-* 

revocation  or  temporary  designation   141 

removal  of  prisoners  in  case  of  fire   143 

temnorarjr  designation  during  absence  of  judge 144 

proaiictton  of  civil  prisoner  on  indictment 156 

place  of  tiheriff's  confinement  deemed  a  jail 176 

must  be  delivered  to  new  sheriff 184 

enforcing  delivery  of,  to  sheriff's  successor 188 

Jail  lilbertlea. 

I.  Dbsignation  op. 

in  case  of  designation  of  temporary  jail 188-140 

on  revocation  of  temporary  designation 142 

designated  in  the  several  counties t45,  146 

to  continue  until  altered 146 

bow  laid  out 147 

resolution  establishing,  to  be  posted  in  jail 148 

11.  Wkek  entitled  to. 

who  admitted  to % 149 

undertaking   for    . .  .^ 150 

.                             is  for  indemnity  to  creditor 151 

to  be  filed 150 

justification  of  sureties 150 

exonerates  sheriff  from  liability  150 

deposit  of  money  in  lien  of  undertaking 582 

prisoner  committed  if  surety  insufficient .^. 152 

«  sureties  may  surrender  prisoner « .  .^ 153 

manner  of  aurrcndering  j>risoner    154 

sheriff  entitled  to,  on  giving  bond 177 

person  arrested  by  coroner  in  action  by  sheriff  as  plaintiff  en^ 

titled  to 180 

undertaking  for,  by  person  arrested   by  coroner 180 

person  taken   in  execution   for  penalty  or  forfeiture  not  en- 
titled  to    8032 

prisoner  for  contempt  or  misconduct  not  entitled  to.... 157 

not  entitled  when  confined  on  exeeation  for  woman's  earn- 
ings      3221 

III.  Escape.     See,  also,   "  Escape/' 

escape  defined    ; 155 

sheriff's  liability  for  escape  from 158,  159 

liability  of  coroner  for  escape  of  sheriff 177 

escape  of  person  arrested  by  coroner  181 

pensrity  for  connivance  at  escape 159 

money  deposited  to  be  applied  to  damages 582 

IV.  Action  on  bond. 

return  of  prisoner  as  defence   160 

sureties  may  make  any  defence  available  to  sheriff 160 

judgment  against  sheriff  evidence  against  sureties 161 

summary  judgment  for  sheriff  against  sureties 162 

application  for  summary  judgment  for  sheriff  163 

Stav  9i  proceedings  on  Judgment  for  sheriff 164 

judgment  against  sheriff  for  escape  is  evidence  of  damages. . .  165 

by  person  causing  confinement  of  prisoner 166 

measure  of  damages    '. .'. *. . . .  lo* 

action  for  escaf>e  barred  by  action  on  bond 168 

defences  in  action  by  person  causing  imprisonment 169 

stay  of  judgment  for  escape  pending  action  by  sheriff  on  bond.  170 

coroner  may  prosecute  undertaking  of  sheriff  for  libertifsa.' . « .  178 

action  undertaking  given  by  person  arrested  by  coroner 180 

JPefferaon  Comity. 

jail  liberties  for  146 

1279 
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Joinder. 

of  causes,  see  "  Pleadihc."  VI. 
of  parties,  see  "  Pa«tib8/'  IV, 
Joist  Debtor*. 

estate  of  party  jointly  liable  not  discharged  by  death 788 

n<m*jotnder  or   misjoinder  in  action  against  joint  debtors  En- 
gaged in  transportation  IMS 

separate  composition  with  one  does  not  release  others 1M( 

satisfaction  of  judgment  upon  composition  b]r  one IM] 

rights  of  co-debtors  not  affected  by  composition  with  one 1M4 

consent  to  insolvent's  discharge  has  effect  of  composition 215< 

confession  of  judgment  by  one 1271 

I.  Fbocedukx,  etc.,  when  au.  not  SnVBOw 

action  may  proceed   • 1S& 

judgment 1982 

docketing  judgment « IW 

effect  ot  judgment  1983 

execution IttM 

enforcement  of  execution 1935 

in  supplementary  proceeding  against  one  or  more 2M1 

joint  property  may  be  reached  in  jud^ent  creditor's  action. .  ISTI 

Jn  justice's  court. 

rendition  and  entry  of  Judgment 899 

execution S09B 

docketing  transcript  of  judgment V81 

n.  Action  to  cHAacs  one  not  sbivbd  in  raxvious  tun. 

,  may  be  maintained    193? 

complaint 198B 

defences  available   1939 

provisional  remedies I9f0 

judgment 1911 

execution 1941 

costs. im 

separate  action  against  partner  not  sued  or  served  in  original 

suit IMS 

joint  property  may  be  reached  in  supplementary  proceedings 

on  judgment 24(0 

action  on  justice's  judgment  against • 9QS1 

ni.  Actions  on  joint  and  ssvxral  uabilitt. 

severance  on  death  of  one  defendant T9S 

consolidation  '^f  actions  819 

persons  jointly  liable  deemed  one  person  in  action  against  de- 
fendants severally  liable 4Si 

failure  to  join  persons  jointly  liable  with  defendant  aeverally 

liable.  .  . «! 

'olnt-Stoek  Assoelatlons. 

included  in  term  "  person  "  in  condemnation  law .' .  3XS 

service  of  summona  on  stockholders  by  publication 438,    4S9 

filing  of  statement  of  names  of  members IMS 

|f  non-joinder  or  misjoinder  of  defendants  in  action  against  per- 

sons  engaged  in  transoortation 1W5 

proceedings  to  sell,  mortgage  or  lease  real  property,  see  **  Salb 
OP  Rial  Pbopiety." 
Joint  Tenanta. 

See,  also,  "  Paetition.** 

separate  action  in  ejectment  by J25 

ouster  to  be  proved  in  ^ejectment  between  co-tenants. 1516 

action  for  waste  against  co-tenant IJJJ 

for  proportion  of  profits  against  co-tenant 
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term  defined   8841 

disobedience  of  inferior  magistrate,  judge  or  officer  j>uni8hable..      14 

convention  of  judges  to  make  general  rules  of  practice 11 

power  to  adjourn  term  of  court 84 

vacancy  or  change  in  office  not  to  cause  discontinuance 28 

may  settle  case  or  make  return  after  expiration  of  term 2!i 

adjournment  of  term  for  absence. 85 

may  change  place  of  holding  court  of  record 40 

may  adjourn  actual  session  to  another  place 41 

not  to  decide  question  not  argued  before  him 46 

disqualihcation    for   interest    4tS 

by  relationship  to  parties 46 

judge  ot  appellate  court  not  disqualified  by  being  policyholder 

ot  company 46 

not  to  be  interested  in  costs  47»  40 

residence  or  payment  of  taxes  In  town  does  not  disqualify 48 

must  not  practice  in  his  own  court 49 

law  partner  or  clerk  cannot  nractice  before  him 40,  50 

not  to  act  as  attorney,  etc.,  m  matter  before  him RO 

not  to  take  fees  for  advice  in  matters  before  him,  etc fil 

continuance  of  special  proceeding  on  death,  etc 52,  53 

of  court  of  record  to  file  certificate  of  age 54 

permitting  person  to  practice  unlawfully  in  New  York  city  a 

misdemeanor 64 

oaths  and  affidavits  mav  be  taken  before 842 

not  to  be  appointed  referee  except  by  consent 1024 

aODointed  referee  bv  consent  to  act  without  compensation 1024 

clerk,  etc.,  of,  not  to  act  as  referee,  etc 1024 

of  court  of  record,  disqualified  as  trial  iuror 1020 

mode  of  exercising  authority  to  issue  habeas  corpus 206B 

justices  of  city  court  of  New  York 320 

suspension   from   office    321 

designation   of   chief   justice *S*2*J 

remarks  or  comments  of  judge,  duly  excepted  to,  shall  be  sub- 
ject of  review 1323a 

Jcidormenta. 

definition 120t 

"judgment"  refers  to  judgment  in  civil  action 3343 

"{udgment  creditor"   defined    3343 

'*  judgment  creditor's  action  "   defined 3343 

classified  as  interlocutory  and  final 1200 

Ct  Kbmdition  and  kntxt. 

1.  General  provisions, 

of  court  c  f  claims • 2fl9 

of  appellate  division  on  apoeals  frort  court  of  ^laim^... .  275 

to  be  signed  bv  clerk  and  filed 1236 

clerk  to  keep  "  judgment  book  " 12?<6 

to  be  recorded  in  judgment  book 1236 

may  be  entered  in  term  or  vacation 3202 

application  for,  to  single  judge  in  first  instance 120.1 

order  for,  without  notice  bv  judge  out  of  court 120?1 

leave  to  withdraw  motion  for 777 

mbsequent   application    to   another   judge,    after   refusal, 

forbidden 771 

may  be  for  or  a^tnst  any  of  parties 120^ 

may  determine  rights  of  parties  on  same  side  1204 

may  grant  affirmative  relief  to  defendant   1204 

for  or  against  married  ^  women   120f: 

on  issue  joined,  plaintiff  may  have  any  relief  consistent 

with   complaint    1207 

rate  of  damages   120S 

bears  interest  from  time  of  entry   1211 

directing  sale,  may  direct  delivery  of  possession   167ri 

on    counterclaim     509 

affirmative  relief  to  defendant  on  counterclnim    ,'i<M 

amendment,  when  against  defendant  by  fictitious  name. .  1261 


JvavmeihtB  —  Contlnved. 

I.  Rendition  and  sntky  —  Continued, 

1.  Qgneral  provisions  —  Conti.n\i^ 

on  adxniasion  of  part  ol  demaad ••• CU 

on  frivolous  pleadiAgs 537 

vn  acceptance  of  tender T31 

oi  offer  to  liquidate  daxnagea  conditiooaUy^ T38 

on  defendant's  offer  to  compromise 7^ 

against  one  Or  more  defen4aiitfl  severally  Ua^ble 404^  12fV 

In  action  to  enjoin  proceedmips  aiter  verdict',  o^c 9iS 

discbarge  from  arrest  for  delay  in  entering 572 

motions    for   judgment  op.  plca^4uQ^.... .' &47 

%  AfUr  death  of  party, 

not  to  be  entered  against  party  who  dies  before  verdict..    78B 

on  death  of  party  after  verdict,  etc ... . ' T68,  1210 

effect  of  entry  after  death :  1219 

S.  Interlocutory, 

may  state  substance  of  final  judgment 12S1 

may  require  scttTement  of  final,  by  court  or  referee    1231 

award  of  costs  in    12SI 

motion  for  new  trial  after 1(M 

on  decision,  etc..  in  action  for  divorce • . . .  1774 

4,  After  trial  of  issues, 

4e!cUion  of  demurrer  to  direct  fina^I  o^  intei^locutory IGSl 

to  be  entered  in  conformity  to  general  verdict 11S9 

t^fter  trial  of  several  issues  of  ^w  and  fa^Qt XSSI,  1223 

finalf  on  issue  of-  law  only .....'. 122!.  1223 

after  jury  trial  of  specific  qviqitions  of  fact 1225 

after  reference  to  determine  specific  qu^tioas  of  fact...  1228 

on  trial  of  whole  issue  by  court  or  referee 1228 

motion   for  final,  on  interlocutory  jvidgment  ^^ntered   og 

decision  or  report   ^ .' 1290 

motion  for,  on  special  verdict 1233 

on  verdict  subject  to  opinion  of  court 13^4 

on  letting  aside  verdict  subject  to  opinion  of  court H^ 

interest  from  rendition  of  v^diqt,  etc..  to  be  included 12!B 

on  motion  for  new  trial  to  app«Uate  division  m  first  in- 
stance  122T 

final,  by  appellate  division  on  affirmance  of  interlocutotr-  12!SN 

of  appellate  division  or  general  term  on  appeal 1317 

on  aetermination  of  appeal  by  court  of  appeals... 1S37 

on  appeal  from  inferior  to  supreme  court •  29G 

5.  In  specific  actions  apd  procefdtngs, 

in   action   to   annul  corporation 1901 

Arbitration. 

submission  may  stipulate  for  entry  on  award 23QS 

entry    on    award 237$ 

on  death  of  party  after  award 23S3 

in  what  county  to  oe  entered 2366 

Creditor's  action  against  heirs ,  etc. 

to   direct   collection    from   realty  not   aliened  by    de^ 
fendant ISSS 

Divorce. 

entry  of  interlocutory  judgment 1774 

final   judgment  after  three   months 1774 

Dower. 

interlocutory,  for  admeasuremei^t  by  referee  or  com-     ^^ 

missioners 160? 

final 1814 


Jvdirmenta  —  Contlniied. 

I.  RENDirroN  AND  ENTRY  —  Continued. 

6.  In  specific  actions  an 4  proceedings — ContUiued. 
Bjeecutors  an4  o4miniftraiors. 

may  be  entered  against  all  as  if  all  had  appeared. . . .  1^17 
to  state  whether  awarded  personally  or  in  representa- 
tive capacity 1815 

for  costs 1835 

Fortclpsare, 

final,  on  foreclosure  oi  mortgage  of  realty 1Q26,  1027 

of  lien  upon  chattel 1730 

Joint  debtors, 

when  alt  not  served.... Jft32,  1933 

in    action  to   charge  Joint   debtor   not   summoned   in 
previous  suit 1041 

Jifandamus. 

final  order  in  mandamini  nay  be  entered  aa. .«««.. .  2082 

Matrimonial  actions. 

to  be  rendered  only  by  court 1229 

in  divorce  and  separation 1771 

^or  alimony  in  action  of  divorce 1750 

annultirtg  and  modifying  alimony,  etc..  awarded  by. .  1771 

for  costs  in  action  for  divorce  or  separation 1760 

for  education  and  maintenance  of  children  in  action 

of  divorce 1750 

of  divorce  against  husband  does  not  affect  wife's  in- 
choate right  of  dower 1750 

Nuisance, 

£uial»  for  plaintiff  in  action  for  nuisance 1662 

Partition, 

»  Interlocutory 1546 

final  of  partition  on  report  of  commissioners 1557 

to  direct  delivery  of  possession 15.58 

final  confirming  sale   1577,  1578 

to  be  entered  in  county  where  property  situated 1677 

may  be  recorded  in  each  county  where  lands  are. . , .  1505 

Quo  warranto, 

of  ouster  from  office 1056 

Jteplevin, 

final,  when  distinct  chattels  awarded  to  different  par- 

tfes 1728 

final.  .      1730 

in  justice's  court   2031 

C  tn  iuttice^  courts. 

when  to  bo  rendered  and  entered 3015 

of  nonsuit. 8013 

npon  counterclaim  in  justice's  court 2040 

vpon  verdict  or  decision 3014 

en  remission  of  part  of  verdict  or  decision 8016 

rendition  and  entry  against  Joint  debtors • 8020 
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Ivdvatents  —  Continued. 

II.  By  dsfault. 

without  application  to  court  in  actions  on  contract,  etc 42D 

when  notice  of  sum  demanded  not  served  with  summons 419 

when  complaint  not  served  with  summons 419 

when  clerk  ma^  enter  1212 

on  verified  complaint  1213 

on  unverified  complaint  1213 

proof  of  loss  of  instrument  and  contents 1213 

when  plaintiff  must  apply  to  court 1212,  1214 

proceedings  on  application  to  court 1215 

application,  on  service  by  publication 1216 

for  money  only,  to  be  entered  on  service  by  publication  only 

when  attachment  issued   121* 

papers  to  be  filed  on  entry  on  summons  by  publication 121T 

when  to  be  entered  against  infant  defendant 12IS 

notice  to  defendant  of  application  for  judgment 1219 

on  failure  to  reply  to  counterclaim 515 

on  default  of  answer,  judgment  not  to  exceed  demand    for 

relief 13W 

ascertaining  damages  on  application  for 1215.  1216 

in  replevin 1729 

notice  to  defendant  of  assessment  of  damages 1219 

demand  of  notice  of  assessment  of  damages 1219 

in  matrimonial  action,  to  be  rendered  only  by  court. . .  1229,  1753 

in* 

when  defendant  served  by  publication,  etc.,  may  defend  after 

final  judgment 445 

relief  against  default  within  one  year 734 

III.   Br  CONFESSION. 

jurisdiction  of  N.  Y.  city  court  to  enter S15 

of  Alban]r  city  court 8S9I 

of  Troy  justice's  coutt 32SS 

when  judgment  may  be  confessed 1213 

married  woman  may  confess. . . . « 1273 

verified  statement  for 1274 

statement  may  be  filed 1275 

on  filing,  judgment  to  be  entered 1275 

costs  and  disbursements  on 1275 

not  to  be  entered  after  defendant's  death • 1275 

judgment-roll 1276 

docketing  and  enforcing 1276 

execution  when  debt  not  all  due 1277 

successive  executions  as  debt  falls  due 12T7 

by  one  of  several  joint  debtors 12TS 

Jn  justice's  court. 

jurisdiction  of  justice  to  render S9SI 

entry 9010 

mode  of  confessing 9011 

when  judgment  voi/    9012 

rV,  Judgment-roll. 

destruction  of  judgmcnt-rollG  not  authorized 21 

not  a  lien  until  roll  filed 1250 

cannot  be  enforced  until  roll  is  filed 12S0 

to  be  filed 1237 

of   what   roll   consists    VJUT 

decision  ur   repurt  of   referee  forms  part i^^-^ 

on  entry   by  default    1:SS7 

by   whom  prepared 123S 

indorsement  ot  time  of  filing ViS^ 

hew  indorsed,  on  entry  after  death 1219 


INDEX. 

JvdsiMeBtB  ^-  Continued. 

TV.  JuDGMKNT-xoLL  —  Continued. 

admission  of  counterclaim,  part  of 612 

order  substituting  successor  of  officer  or  trustee  to  be  annexed.     766 

memorandum  of  tender  and  acceptance  to  be  annexed 784 

exceptions  to  decision  or  report  to  be  annexed 994 

final  order  in  condemnation  proceeding  to  be  attached 3373 

on  award  in  arbitration 2379 

on  confession 1276 

on  submission  of  controversy 1281 

on  final  order  in  mandamus - 2082 

replevin  papers  to  form  part  of 1717 

on  affirmance  by  appellate  division 1354 

on  appeal  from  justice  of  peace :"*•-. ^^^ 

copy  to  be  filed  with  secretary  of  state  in  action  to  annul  cor- 
poration   1803 

in  action  to  vacate  letters  patent 1959 

v.  Docketing. 

sections  1245-1270  apply  only  to  judgments   for  money...,   1272 

docket    books    to    be    kept 1245 

mode  of 124ti 

current  docket  books  in  New   York  county 12453 

clerk    to    furnish    transcript 1247 

filing  and  docketing  transcripts 1247 

penalty  and  damages  for  clerk's  neglect 1248 

dockets  open  to  search  and  examination 1249 

not  a  lien  until  docketed 1250 

amendment , 1269 

power  of  courts  over  docket 1269 

court  may  direct  docket  nunc  tro  tunc 1269 

return  ot  execution  unsatisfied  to  be  entered 1265 

entry  to  preserve  lien  for  purpose  of  contribution  after  sale 

ojv  execution 1486 

cancelling  or  correcting  docket  on  reversal  or  modification  on 

appeal 1321 

by  court  of  appeals 1322 

of  judgment  by  confession  1276 

of  compensation  and  costs  awarded  in  condemnation  proceed- 
ings  3373 

of  decrees  for  monejr  by  surrogate's  court 2661 

of  award  in  arbitration 2379 

of  final  order   on   mandamus 2082 

of  fine  imposed  by  judgment  ox  ouster  from  office 19r>6 

of  judgment  charging  joint  debtor  not  summoned  in  previous 

suit 1041 

of  interlocutory  judgment  of  divorce  awarding  costs 1174 

against  joint  debtors  when  all  not  served 1036 

separate   dockets   when   judgment   awarded    against   executor, 

etc.,  personally  and  as  representative 1816 

final  judgment  in  replevin 1730 

in  justice* «•  court 2931 

orders  to  enforce  fines  of  jurors  in  New  York  county 1117 

unpaid  jury  fines  in  Kinprs  county 1156 

Judgment  of  court  of  claims 2M9 

Transcripts  of  justices'  judgments. 

justice  may  give  transcript  after  expiration  of  term.,..  8028 

transcript  after  death,  etc.,  of  justice 3146 

may  be  docketed  within  six  years 3017 

in  action  for  chattel 3019 

against  joint  debtors 3021 

in  another  county ._ 3022 

foreclosing  iTtech?*'ics'  liens  in  courts  not  of  record 3410 

ot  Albany   city    cuurt 3225 

of  Troy  justice's  court 3225 
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'  VI.  Lien. 

of  judgment  of  court  of  chihns  on  r*a!  property 3® 

no  lien  until  roll  filed 12W 

(mtn    doicketed    1250 

on  interest  in  real  estate  under  executory  eontrtet... .  1:58 

against  defendant  by  fictitious  natne 12r>l 

judgment  entered  after  death  not  a  lien  on  rtaltv 1210 

purchase-money  mortgage  ranks  prior  to  judgment 12M 

binds  after-acquired  property li'.l 

continues  for  ten  years  only IZil 

time  of  stay  not  part  of  ten  years 12.V« 

acquired  by  levy  after  ten  years , ISSi 

continues  three  and  a  half  years  after  letters  on  estate  of  de> 

ceased  debtor 13S0 

preserving  lien  for  pur}>ose  of  contribution  after  sale  ou  execu- 
tion  1485 

when  joint  debtor  not  summoned lU^^S 

of  final  judgment  in  replevin \ 1T'>J 

order  suspending  on  appeal t!X 

operates   from   entry   on   docltit 125T 

in  counties  where  transcript  filed 12j* 

restoration  on  affirmance  or  dismissal  of  appeal 12o9 

cancellation  on   filing  of   satisfactiun-picc^. IIIOU 

not  affected  by  cancellation  after  discharge  In  banltf uptcy . . .  USS 
after  reversal  or  modification  and  pending  app^l  to  cotrrt  of 

appeals 1S21 

docketed  against  decedent,   entitled  to  preference 2719 

against  executor,  etc.,  does  not  bind  decedent's  realty  itnless 

expressly   charged 1S23 

against    executor,    etc.,    after    removal   does    n»t   bind   tstaic 

or  successor .^ 1830 

preference    in    creditor's    action    on    fealty    not   aliened    dvcr 

individual  debt 18S2 

in  creditor's  action,    no   lien   on  realty  aliened   before   Notice 

of  li::  pcfidcns  or  judgrhent 1SS3 

not  affected  by  order  exempting  insblvcnt  debtor  from  arrest 

or   imprisonment 219S 

of  judgment   of  j  ustice's  court ; ; 9017 

Vli,  Defects   ako   iRastitruVBiTtss. 

defects  cured  by  judgment  on  verdict,  etc 721 

informalities   in   entering,  and  In   foil  Cured  by  judgment  on 

verdict,   etc J^J 

referee's  omission  to  take  oalth  does  xtot  vitiate <-J 

amendment,  \^  hen  against  defendant  by  fictitious  name 1231 

VIII.  Vacating  and  setting  aside. 

in   city  court   of   New   York ^^ 

f                                        in    court    of    claims »•• £JJ 

extension  of  lime  of  heir,  etc.,  of  deceased  party,  to  taovc...  t^ 

H                                   for  error  at  interlocutory  reference  or  inquisition 1^ 

r                                    motion  for  irregularity  to  be  made  Within  one  year 1^ 

motion  for  error  in  fact  to  be  made  within  two  years 1^ 

by  party J^ 

after  party's  death  J^ 

by  person   not  a  party^ 1^ 

by  one  of  several  parties 1^ 

notice  of  motion *^ 

notice  to  grantees  of  property  affected ....• 1^ 

service   of  notice    ••• • i^m 

exceptions  for  disability   .' *^* 

restitution •»•••'? '  JS5 

modification  of,  for  dower,  when  rental  value  changes IWJ 

revoking  judgment  of  separation,  on  recoociUati90.*«««f XToI 


INDBX. 

iFndviiieBta  —  Continued. 

IX,  Restitution  on  reversal  or  vacating. 

when    defendant    served   by   publication    defends   after    final 

JtJdgfttnt 445 

on  g^aftting  new  trial 1005 

Whtn  vae^red  or  $rt  Taside 1292 

gh  rev'crttal  OV  rtodinca^on  on  appeal 1321 

iflfertst  Oft  judgment  of  restitution 1211 

when  p^optrty  sold  1323 

ddcs  not  affect  title  to  property  isotd M5,  1323 

recovery  6f  purcliasfe  money  6n  eviction  of  purchaider  under 

«iare  oil  estecution  ; 1479 

*    X.  Assignment. 

ma^  be  assi^ed 1912 

assignor  must  acknowledge  assignment ; 1262 

on  vacatixig  or  reversftl,  carries  cause  of   action  only  when 

assignable  before  judgment   1912 

may  be  filed   , 1270 

to  be  noted  on  docket  when  filed ISyO 

receiver,  ^c,  may  file  notice  of  appointment  and  ownersh^. .  1263 

assignee  for  benefit  of  creditors  may  file  notke 1268 

tti  BUrottsuXNT. 

stay  liendinfe  appeal  ot  ne^  triat,   see  "Appeals;  "   "  NlW 

TRrAL." 

not  to  be  stayed  on  ftpp'eal  fof  more  than  thirty  days  without 

tectirft^ : .  1351 

•ospenston  of  sale  of  realty  pending  appeal  fr6m  refusal  of 

specific  performance    1323 

for  money  on  conttact,  not  to  be  enforced  by  imprisonment'. .       16 

UrTaitfA  enforceable  by  execution  1240 

execution  on  judgment  of  court  of  claitns 269 

oh  decree  for  mone5r  by  surrogate's  court 2554 

when  enforceable  only  against  attached  property 707,    708 

fty  J>urtishmeht  for  contempt ; .  1241 

how  real  property  sold  under  direction  of  1242 

sale  to  be  by  auction  and  in  daytime 1384 

conveyance  on  sale  under,  to  state  person  whose  interest  is 

sold 1244 

levy  on  real  property  after  ten  years 12.52 

*«otice  of  levy  on  .real  property  to  be  recorded  and  indexed..  12i)2 

Rppoltitmcnt  of  referee  to  do  act 1230 

bf  received  by  or  after 713 

•f  judgment  for  necessaries,  etc.,  against  earnings,  trust  in- 
come, etc 1391 

of  judgment  on  a^ard  In  arbitration  2380 

of  affirmance  or  modification  on  uppeal 1319 

against    executor,    when    16   bt   ehforcfed   dgainbt   decedent's 
pfqpciti 1814 

Of  jnsHce^  cowrts, 

issuing  execution •••• •.•••• 8017 

against  person.  •.•-••. • • •^'  ^ 

on  judgment  against  joint  debtors. ...» 3020 

not  affected  by  discharge  from  imprisonment  on  execu- 
tion  3037 

XII.  Contribution  between  debtors. 

enforcing  bv  original  judgment  after  sale  on  execution 1484 

preserving  If  en  of  original  judgment  for  purpose  of  contri- 

Iwtion. 1485 

entry  on  docket  to  presei^e  lien  of  originAl  judgment 1486 

XIII.  SAtisrACttOH. 

presumption    of    satisfaction n   •  i 

on  composition   by  one  joint  debtor — 1043,  1944 

.on  redemption  by  creditor  of  realty  sold  on  execution ^f^\'^ 

by    deijosit     |  -  ^1^ 

by  attorney  it    fact l-^V 
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Judvmenta  —  Continued. 

XIII.  Satisfaction  —  Continued. 

by  assignee MM 

by  attorney  in  action 1260 

revocation  of  authority  of  attorney 1200 

satisfaction-piece  to   be  executed   by   party   or   his  executor, 

etc 1200,  1261 

to  be  acknowledged 12G0 

entry  of  satisfaction  by  execution 12B4 

certified  copy  execution  and  return  satisfied  may  be  filed 12S6 

dockets  of  transcripts  to  be  satisfied  on  certificate  of  clerk. .  126T 

XIV.  Cancellation;  discharge. 

cancellation  upon  discharge  of  insolvent  debtor 2182 

discharge  after  adjudication  in  bankruptcy 12R^ 

notice  of  application  to  cancel  against  bankrupt 126S 

XV.  Effect;  conclusiveness. 

of  court  of  claims  a  l^r 260 

of  dismissal  not  a  bar  unless  on  merits 1209 

collusive,  not  a  bar  to  action  for  penalty  or  forfeiture 1806 

against  heir  or  devisee,  bars  action  against  executor,  etc 1821 

in  ejectment,  conclusive  as  to  parties  and  privies 1S24 

conclusive  effect  in  action  to  annul  marriage 1754 

effect  of  judgment  against  officer  of  unincorporated  associa- 
tion  .^ 1921 

on  award  in  arbitration  23W 

against  executor,  etc.,  not  evidence  of  assets 1824 

on  eviction  of  purchaser  at  execution  sale,  remains  in  force. .  14A) 

foreign  judgment  does  not  affect  right  of  arrest 552 

right  of  arrest  for  fraud  not  affected  by  judgment  for  price, 

etc 562 

•gainst  sheriff  for  escape,  evidence  of  damages  in  action  on 

bond  for  jail  liberties 165 

XVI.  Actions  on. 

limited  to  twenty  years 376 

adverse  possession  under  909 

limitation  of  action  on,  of  court  not  of  record 3S8 

when   cause  of  action  on  judgment  of  court  not  of  record 

accrues .^t82 

when  action  may  be  brought  on  judgment 1913 

when  proof  of  jurisdiction  necessary 5S 

how  pleaded.  .   . .  .^ ^ ^ 532 

proof  of   jurisdiction   and   judgment   of  justice  of  peac:  of 

another  state &i8-961 

Jn  justice's  court. 

; .  jurisdiction  over  action  on 2862 

how  proved 3155 

action  on  justice's  judgment  against  joint  debtors 30S1 

y  costs S154 

^  fndvment  Creditors. 

action  by,  for  sequestration  and  distribution  of  corporate  prop- 
erty   1784 

to  enforce  judgment  for  necessaries,  etc,  against  earnings, 

trust  income,  etc 1391 

**  judgment  creditor's  action  '*  defined  3343 

**  judgment  creditor  "   defined    .<t343 

Action  to   discover  and   apply  property,   see   "  CRSDiToas'   Ac- 


tions." 


•ction  by,  to  charge  property  of  joint  debtors  not  summoned, 
see  "Joint  Dbbtoes." 
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INDEX. 

Jv^vnaeat  Debtor*. 

diflcharge  of,  from  arrest  or  imprisonment,  tee  "  Esbcutzomi** 
"  Insolvxnt  Debtors." 

jrii€lel«l  Departments* 

designated •....•.... 2H 

Jvrtadlctlon. 

and  powers  of  courts  continued /^ 

of  court  of  claims • •     204 

of  appellate  division  on  appeals  from  orders  and  judgments  of 

court  of  claims  •  •  •  •     275 

of  city  court  of  New  York 815,     810 

over  actions  for  services,  assaults,  etc.,  on  vessels 317 

no  admiralty   or   maritime '  jurisdiction 317 

cannot  naturalize  an  alien 31S 

of  county  court   340 

co-extensive  with  supreme  court 34o 

power  to  remit  fines  and  penalties 860,    361 

of   surrogate,    general    • 2610,  2511 

to  be  presumed   2513 

effect  of  exercise  of ^ 2514 

as  against  surrogates  of  other  counties 2515 

concurrent  of  two  or  more  surrogates 2516 

of  justice  of  the  peace  must  be  expressly  conferred 2861 

general,   civil 2862 

cases  excepted   from   civil 2863 

residental  requirements. 2800 

residence  of  corporation  for  purpose  of 2860,  2879*2881 

ouster  of  jurisdiction  on  answer  of  title  to  realty. . .  2051-2068 

of  Hudson  mavor's  court 3196 

of  Utica  recorder's  court 3196 

of  Oswego  recorder's  court 3196 

of  city  court  of  Yonker8..« 3203.  3204 

of  Albany  city  court 8223,  3224 

of  Troy  justice's  court 3223,  3224 

of  Rochester  municipal  court 3227 

provisional  remedy  gives  jurisdiction  of  action 416 

demurrer  to  complaint  for  lack  of 488 

to  counterclaim  for  lack  of 495 

lack  of.  not  waived  by  failure  to  plead 490 

does  not  avoid  undertaking^  on  attachment 642 

when  proof  re<^uired,  on  plea  of  judgment 632 

proof  of  jurisdiction  of  justice  of  peace  of  adjoining  state.  948,    960 
in  replevin  acquired  by  seizure  before  service  of  summons ....  160.^ 

residence,  etc.,  required  in  action  for  divorce 1766 

in  action  for  separation 1763 

of  actions  against  foreign  corporations 1780 

by  non-resident  against  foreign  corporation 1780 

by  one  foreiprn   corporation   against   another 1780 

of  proceedings  to  discharge  insolvent  debtors  from  debts 2150 

of  summary  proceedings  to  recover  possession  of  real  property. .  2234 
over  custody  of  persons  and  care  of  property  of  idiots,  lunatics   * 
and  habitual  drunkards 2820 

JtuTT  and  Jurors. 

"trial  juror"  equivalent  to   "petit  juror** 884S 

"trial  jury"  equivalent  to  "petit  jury" 8848 

"notify"  equivalent  to  "summons" 8848 

fury  of  part  aliens  abolished 1190 

jurors  in  criminal  cases 8860 

fwnels  may  be  ordered  to  be  destroyed 21 

adaconduct  of  juror  a  contempt • •••••••••••  M 
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INDBX. 

Jvry  and  Jurors  —  Continued. 

forf eitura  and  damages  for  taking  ^ft  or  bflbe • 

for  making  gift  or  bribe  to  juror .' • UM 

how  procured,  on  commission  for  appointocot  of  oomiDittee  of 

incompetent 2380 

how  summoned  on  writ  of  assessment  ol  duMgW*  •; 2W 

aux^moping   and    impanelling    in    summary   proceeding   to   re> 

cover  possession   of  land . . . .' 2247 

to  be  sworn  and  summoned  on  writ  of  assessment  of  da^fnages..Z110 

sheriff,  etc..  to  keep  jury  in  special  proceeding 1 .  / tlM 

fine   for  mtsconduot  of  officer  atttedlng  juty   in   apecial   pio- 

ceedin|r 119C 

exclusion    from   courtroom   during   argument   of   nonsuit 1190 

I.  Qualifications;  sslkction  and  atTskqahcx  or  TBIai*  J^^iom 

(LSSWHUt  THAU   IV   HSir  YQHK  AKD  KXNCS  CdUNTIS^ 

qualifications ; • 1087 

by  posaeaaion  of  real  estate  under  cxecutorj  con- 
tract   1028 

certain  public  oifioers  diaquaUfted 10S9 

^semptions  from  service 1O90 

evidence  of  exemption  ^ 1031 

exemption  for  actual  service  in  New  York  county 1081 

disqualified   and    exempt  persons  to   be   discharl^   from 

service 1082 

when  excnaed  from  aerving «...  10S3 

application  of  sections  1027-1033 1081 

%  Preparaiion  of  litis;  drawing;  nctiicatiifn. 

supervisor,  town  clerk  and  assessor  to  n^ake  Jury  list....  1085 

names  to  be  taken  from  iissessment-roll 1096 

duplicate  lists  to  be  filed  with  countv  and  town  c)^|c9..  1087 

county  clerk  to  make  and  deposit  bauots 1038 

old  bellots  to  be  destroyed. ' 1039 

notice  to  town  officers  to  transmit  jury  Ust 1039 

to  serve  for  three  years 1040 

preparation  of  jury  list  in  cities 1041 

number  of  jurors  to  bq  drawn  fpr  each  jury   teno   of 

courts  of  i-ecord   :,,\ 1042 

when  drawing  to  take  place 1042 

drawing  and  notification  of,  in  coupty  court 857 

drawing  of,  for  adjourned  term  of  court 81 

notice  of  drawint?   1043 

sheriff  and  county  ^u^e  to  attend  dr^win^ 1044 

sheriff  or  count\-  }VLd^e  not  appearinjif,  to  be  ag»iQ  nqtified.  1045 

officers  required  to  be  present  at  drtii*ring.  ........* 1046 

method  of  drawing   1047 

minute  of  drawing  to  be  made 1047 

list  of  persons  drawn  to  be  delivered  to  sheriff 1047 

^eriff  to  notify  jurors  and  make  return ....!. 1018 

list  of  jurors  drawn  to  be  furnished  to  applfcant^ 1019 

names  of  jurors  who  have  served  tO  be  ^^t  \la  separate 

box 1060 

not  appearing  to  be  returned  to  bitllot-bo^ 1060 

drawing  to  be  from  second  box  when  first  exhausted ....  1051 

third  jury  box  to  be  kept 10|^ 

names  to  be  deposited  in  third  box 16H 

court  m^ur  direct  drai»ring  from  thini  \tox  to  fill  paiid.. •  1^ 

notification  of  jurors  drawn  by  or^cr  of  cdurt 1055 

justic^   of   suprcipe   court    or   county  judgo   m^y   order 

additional  jurors  drawn '. lOBO 

order  for  additional  jurors  to  be  61cd  with  emmty  ekrk. .  1067 
supreme  or  county  conrt  may  order  cwrk  to  dfav  »ddi- 

tional  jurors lOH 

attendance  of  panels  ia  ^l^any  county lOM 

drawing  of  additional  jurors •• lOOB 
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tuTT  and  Jurora  —  Contlniie4- 

I.  Qualifications;  selection,  etc. —  Continued. 

2.  Preparation  of  lists;  drawing;  notification  ^—  Continued. 

notification  of  additional  jurors 1069 

county  court  may  designate  days  of  attendance  of  jurors.  1060 
deputy  county  clerk  possesses  powers  of  clerk  when  ab- 

•ent : 1061 

sections  1086-1061  not  applicable  to  New  York  or  Kings.  1062 

8.  Fines  for  non-attendance. 

amount , : 1(^12 

imposif ion  of  fine  w)iien  /"{^r  personally  notified  • . ; 1073 

order  to  show  cause  when  juror  not  personally  notified..  1073 

piay  be  made  returnable  at  county  court 10.74 

clerk  to  deliver  certified  copy  of  order  to  sheriff 1075 

hearing  upon  order  to  show  cause 1076 

discontinuance    when    death,    insanity    or    removal    from 

^  coun|y  shown.   .   . .  *. 1077 

discontinuance  of  proceeding  on  satisfactory  excuse 1077 

section j  1072-1077  not  applicable  to  New  York  or  Kings.   1078 

%1,  Qualifications;  selection  and  attsndavcs  of  teial  jurors, 
in  new  york  county. 

penalty  for  false  certificate  b^  physician 1120 

for  cefusai  of  information  to  commissioner 1121 

bribery  of  officer,  etc.,  a  misdemeanor 1122 

accqitanp^  of    bribe  s  ■  misdemeanor 1123 

concealment  of  offer  to  take  bribe  a  misdemeanor 1124 

false  bwearing  perjury  1125 

%•  QualHiftitions;  tMemptions;  excuses. 

qualifications.   .  .   1029,  1070 

resident   defined 1080 

persons  exempt  from  service 1081 

proof  pf  right  to  e;f emotion 1082 

military  officers  to   certify  to  commissioner  persons  per- 
forming military  duty    1083 

discharge   for  actual   st^rvi^e 1084 

wlien  excused  after  actual  service 1084 

temporarily    excusing    from   attendance 1085 

J'li^n  and  hpw  juror  excused 1080 

pplying  to  be  excused  must  produce  notkc  to  attend...  1087 

«ry|cc  in  court  not  of  recqrd  as  excuse 1088 

cla^mv  for  exemption  to  be  heard  by  commissioner.  1U90,  1094 

9L  Cpt^wUttQuer  of  furors. 

powers  and  duties 1000 

to  hear  and  determine  claims  for  exemption 1000,  10{»4 

may  appoint  assistants,  etc 1001 

to  designate  assistants  to  attend  drawing 1001 

and  assistants  may  administer  oatbs 101)1 

piibfie  officers  to  aid 1092 

office  and  rcKims   1003 

to  select  trial  jurors 1090 

to  prepare  jury  lists 1004 

clerk  to  certify  attendance,  excuses,   fines,  etc 1080 

to  receive  fines 1118 

aecounts  of  commissioner 1118 

3.  Jury  lists;  drawing;  attendance. 

jury   year 1084 

length  of  jury  service  reqirired 10S4 

preparation   of   jury   lists    1004 

voters   and   non-voi^rs'    lists    1004 

notice  to  testify  to  juror's  liability  to  serve   10^5 
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Jury  asd  Jvrora  —  ContlBued. 

II.  QuALXFicATioifs;  SELECTION,  ETC. —  Continued. 

8.  Jwry  lists;  drawing;  attendance  —  Continued. 

penalty  for  disobedience  to  notice  to  testify  to  juror's  lia^ 

bility  to  serve  lOBB 

lists  to  be  returned  to  county  clerk lOM 

correction  of  jury  lists 1C06 

ballots  to  be  prepared  by  commissioner  of  jurors lOOT 

supplemental   lists 1087 

number  of  jurors  for  each  term 1096 

when  jurors  to  be  drawn 1069 

what  officers  to  attend  drawing 1069 

notice  of  drawing    1100 

adjournment  of  drawing  for  failure  of  officer  to  appear. .  1101 

when  drawn  on  adjourned  day IIOS 

mode  of  drawing 1103 

minute  of  drawing ^ HOB 

drawing  for  term  consisting  of  two  or  more  parts 1191 

commissioner  may  issue  notice  of  drawing  to  jurors. 1106 

cop^  of  minute  of  drawing  to  be  delivered  to  commis- 
sioner  1106 

notice  to  attend  trial  term 1106 

service  of  notice  to  attend  trial  term 1106 

commissioner  to  make  return  of  notice  to  attend 1108 

clerk  to  certify  to  aldermen   failure'  to  personally   serve 

less  than  majority  of  panel 1107 

sheriff  not  entitled  to  fees  for  notifying  jurors  when  less 

than  majority  personally  served HOT 

order  for  new  panel  during  term 1106 

drawing  of  new  panel  ordered  during  term 1106 

notice  to  attend  to  jurors  drawn  during  term...*. 1106 

4.  Imposition  and  collection  of  iines* 

fine  for  non-attendance 1109 

remission  of  fine   11€9 

may  be  arrested  and  compelled  to  serve 1110 

remitting  and  enforcing  fines 1113 

order  to  show  cause  why  fine  should  not  be  enforced...  1113 

service  of  order  to  show  cause lllS 

hearing  and  determination  on  order  to  show  cause 1113 

appeal  from  order  enforcing  payment  of  fine 1113 

orders  to  enforce  fines  to  be  docketed  as  judgments Ill* 

lien  on  real  property  of  orders  to  enforce  fines 1117 

execution  on  order  enforcing  fine 1117 

satisfaction  of  order  enforcing  fine 1117 

commitment   for   non-payment  of  fine 1117 

fine  to  be  paid  to  commissioner 1116 

corporation  counsel  to  prosecute   proceedings  to   enforce 

fines U19 

actions  for  penalties  to  be  brought  in  name  of  city 1119 

compromise  and  discontinuance  of  actions  for  penalties.  1119 

report  of  corporation  counsel 1119 

5.  For  municipal  courts. 

how   selected 1110 

fine  for  non-attendance    1111 

CL  For  sheriff's  jury. 

drawing •••••• 11X2 

how  selected •••.... 1113 

division  into  panels   •••••.••• UU 
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Jury  And  Jurors  —  Conttniied. 

J 11/  Qualifications;  seubction  amd  attbndamcx  of  tual  juioii 

IN    KINCft  COUNTY. 

corrupt  omission  of  juror's  name,   felony •  1168 

willful  neglect  by  commissioner  a  misdemeanor 1159 

refusal  of,  or  false  information,  a  misdemeanor 1160 

suppression  of  notice  a  misdemeanor 1100 

false  certificate  of  physician  a   misdemeanor 1161 

1.  Qualifications;  exemptions, 

qualifications 1029,  1126 

exemptions  from  service   1127 

proof  of  right  to  exemption 1128 

commissioner  to  receive  evidence  of  exemption 1182,  1136 

grounds  for  excusing  from  service 1130 

Q.  Commissioner  of  jurors. 

to  select  jurors   1182,  1136 

revision  of  jury  lists  under  supervision  of  justices 1132 

examination  of  jurors  as  to  qualifications 1132 

to  receive  fees  and  fines  for  benefit  of  county 1133 

to  provide  office,  etc.,  for  commissioner 1134 

to  receive  evidence  of  exemption 1136 

clerk  to  certify  attendance,  excuses,  fines,  etc.,   to  com- 
missioner   1181 

to  collect  fines   1166 

to  report  and  pay  over  money ^  1162 

8.  Jury  lists;  drawing;  attendance. 

length  of  service  required '. 1129 

how  selected 1182 

assessors  to  return  persons  liable  to  service 1136 

to  be  selected  by  commissioner 1136 

how   selected    from   assessors*   returns 1136 

publication  of  notice  of   selection 1186 

preparation  of  list  of  trial  jurors ' 1137 

filinar  list 1137 

supplemental  lists ^  1138 

ballots  to  be  prepared  and  deposited  in  box 1139 

'    notice  to  officers  to  attend  drawing 1140 

number  to  be  drawn 1140 

proceedings  preliminary   to  drawing 1141 

mode  of  drawing   1142 

minute  of   drawing    1143 

boxes  to  be  sealed  after  drawing 1143 

procedure   on   drawings   after   first 1 144 

correction  of  lists 1146 

drawing  from  second  box  when  first  exhausted 1145 

panel   to  be  transmitted  to   sheriff 1146 

notice    to    attend    term 1129,1146 

days  foi   which  jurors  notified 1147 

power  of  judge  to  excuse 1147 

judfce^  may  change  day  of  attendance.^ 1147 

commissioner   to   make  return  of  service 1148 

order  for  new  panel  during  term 1149 

drawing  of  new   panel  during  term 1149 

notice  to  new  panel  drawn  during  term.  .^ 1140 

compensation  to  iiuljjes  for  services  relatinj?  to 1151 

jurors  in  sneH**!  nroceeding  before  county  judge 1160 

may  be  arrestc  :1  and  compelled  to  serve 1163 

4k  Imposition  and  enforcement  of  fines^ 

fine  for   non-attendance    1162 

notice  to  delinquents  to  show  cause. 1164 
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Jury  and  Jurors  —  Continued. 

UL  QuALiFicAttONfl;  sttscrtov,  tTC. —  Codtimxed. 

4.  Imposition  and  enforcement  of  iihes  —  Cbniihil^ 

board  for  rcmissloti  and  enforcement  of  fities UM 

powers  of  board   IIM 

commissioner  to  collect  fines 11^ 

return  of  unpaid  nnes 11^ 

precept  to   levy   on  personal   property 1155 

enforcing  return  of  precept  by  commissioner Ila6 

unpaid  tines  to  be  docketea  as  jtidftmetitj 1156 

Hen  of  unpaid  fines  on  real  property ; llTiS 

execution  for  unpaid  fine 1156 

discharge  of  lien  for  unpaid  fifac.....* 1157 

IV.  Special  oil  struck  jury. 

what   courts   may  order .*••........  lOS 

terms  of  order   for 10S3 

notice  of  striking 10$! 

mode  of  striking 1065 

notice  to  jurors  to  attehd 1(166 

jury  formed  as  in  other  cases 1067 

drawing  additional  jurors  or  talesmfcti 1067 

peremptory  challenges :*•••, 1^ 

disqualification    of   clerk  or   commissioner  of  jurori   for   in- 
terest  ; 1068 

party  applying  for  struck  jury  to  pay  exptiises 106B 

V.   FOREXCM   JURY. 

copy  of  order  for,  to  be  delivered  to  siieriff 10ff 

mode  of  dbtalning ; Vf[l 

notice  of  drawing 1019 

notice  to  jurof's  to  attend • ;.;• 1091 

VI.  Collection  of  pines  a^^ainst  DfcUNJ^UENTS. 

See,  also,  . .     , 

as  to  New  York  county,  supra,  II,  4. 


as  to  Kings  county,  supra.  III,  4. 
as  to  other  parts  oi  the  state,  *^pTfj 
to  issue  warrant  to  collect  .to  sherin. 


.     ',  It  ^ 
clerk  to  issue  warrant  to  collect  .to  sherift «...; 

to  whom  warrant  issues  when  delinquent  resides  in  another 

county ........; 22M 

levy  of  execution  on  personal  property  unoer  warrant 22^ 

arrest  of  delinquent  under  warrant 2S6 

return  of  warrant 2297 

proceedings  to  compti  sheriff  to  retnrti  warrant. 2297 

issuance  of  new  warrant  on  return  of  first. ...;; g29g 

clerk  of  Court  to  make  schedule  6f  fines  impoled. . . .  .* 22S3 

In  special  proceedings. 

fine  for  non-attendance   .....; ; ..;.*.. 119ft 

notice  of  imposition  of  fine ; 1197 

remission  of  fitifc   ;.;....;....;.:; 119T 

special  rcturri  of  dtUhqiieocJ  arid  fine , 1198 

collection  and  remis^idn  of  fine  by  county  clerk 1199 

VII.  Trial  by  jury.      See,  also,  "Trial;"   "  SurrogAtR's  Court." 

fci^fncJ    issues    abolished 823 

to  oc   had  as  prescribed  by  code IISO 

exclusion    of   jury    from    courtroom    during   argument    of   mo- 
tion   for  nonsuit llt*^ 

venire   to   procure   jurors   not   hctessary 1191 

what    issues   are   triable   by , 9t5* 

specific  questions  where  jury  trial  not  of   right K3 

trial   may  be  continued   beyond   term 45 

jury  may  be   discharged  on  Sunday ^  € 

issues  of   fact  in  partition • 1M4 

2294 


Jwjr  and  Jurors  — -  Contimved*  "^ 

VII.  TsiAL  BY  JURX  —  Continued. 

^iew  Iti  action  for  #aBte «••..  1609 

iMuc  of  adultery  in  letion  for  divorce 1767 

action  to  annul  corporation  triable  of  right 1800 

in  nature  of  quo  WQrranio  triable  of  right •  •  •  1{KM) 

to  vacate  letters  patent,  triable  of  right 1958 

iMtle^  df  fact  on  alternative  mandamus .; 2083 

order  for  trial  of  questions  of  fact  arising  on  prohibition. . . .  2099 
application    for    insolvent    debtor^s   discharge   on    demand    of 

contesting  creditor 2168 

summary  proceedings  to  recover  possession  of  land 2247 

questions  to  be  stated  on  applicanon  for  appointment  of  com- 
mittee   for   incompetent    ,....« 2334 

Questions  of  fact  in  proceedings  before  aurrogate  to  sell  realty 

,  to  pay  decedent's  debts , 2538 

in  New   York  county,  of  proceedings  in  Surrogate's  court  fo^ 

probate  of  will ^8 

upon  reversal  of  decree  of  surrogate  in  probate  case Z!^ 

action  ta  determine  validity  of  will,  triable  of  right 2653a 

demand  for,  in  justice's  court 2990 

in  marine  causes  in  N.  Y.  city  codrt ,,,  318S 

VilL    FoRMATlok    OF  THE  JURY  AT  THE   TRIAL. 

clerks  to  prepare  and  deposit  ballots *..  1168 

to  draw  ballots   1164 

mode  of  drawing  ;..  1166 

persona  drawn   from  jur^ 1166 

disqualification    for   relationship 1166 

obiectioa  for   relationship    1166 

ballots  drawn  deposited  in  second  box 1167 

returned  to  first  box  when  jury  discharged 1168 

of  absent  and  excused  tUrnrB  returned  to  first  box 1169 

second  jtiry  may  ba  drawn  before  first  diacharged 1170 

when   talesmen   to  be  procured   or  jurors  drawn    from  third 

box 1171,  1172 

disqualification  of  sheriflf  to. summon  talesmen...... \\1A 

notice  to  talesmen  and  fetufn  thereon Ii74 

fine  of  talesmen   for   non-attendance 1174 

exceptions  and   challenges  to  talesmen 1174 

no  objection  that  jurors  not  on  original  panfel 1179 

peremptory  Challenges 1176 

Ub  CnallMge  because  ©filter  drawihg  party  or  interested....  1177 

because  officer  notifying  party  or  interested   1178 

not  disqualified  because  resident  of  taxpayer  of  iliunicipality.  1179 

itocfeholder  of  cofporation  partv  iubject  to  challenge 1180 

employee  of  party  subject  to  challenge  1180 

challenges  tried  by  court  onlv   1180 

review  of  determination  of  cnallenges  . . . .  ^ 1180 

IX;  VaaotcT. 

trial  deemed  to  cOnMntie  tintU  verdict 992 

may  be  discharged  on  Sunday 6 

discharge  ^n  failure  to  agree 1181 

proceeoitiga  after  disagreemetit 1181 

plaintiff  cannot  submit  to  nonsuit  after  jury  retires 1182 

tb  aAsesfl  damages  in  action  for  motley 118^ 

to  find  single  damages,  and  court  to  increase,  when  double, 

€tc.,  .damages  given   . . . , 1184 

rendition  of  verdict,  subicct  to  opinion  of  court 1185 

general   and  special  verdict  defined 1186 

when  gefieral  or  special  verdict  to  be  rendered 1187 

appeal  from  Itidgment  where  general  or  special  verdict  ren- 
dered  1187 

apceial  finding  controls  ^neral  vefdict ; 1188 

•ntry  of  verdict  1180 
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9urT  and  Jaror«  —  Continued* 

IX.  Ve«dict  —  Continued. 

entry  of  judgment  on  verdict 5.  lli^ 

mistake  in  name  of  juror  cured  by  judgment  on  Terdiet,  etc.  •     721 
no  civil  ot  crimind  liability  for  verdict IIM 

X.  Fees  and  compensation  of  jurors. 

fees 3313 

mileage 3314 

supervisors  may  make  allowance 3314 

extra  pay  upon  protracted  trials 3315 

fees  in  special  proceedin.TS ; 331i 

comoensation    on   commission   for   appointment   of  committee 

of  incomoetent 2333 

sheriflF's    fees    for   notifyinj? 3307 

presentation    of    claims    by    jurors    and    disposition    of    un- 
claimed   fees    333U 

XI.  Jurors  and  jury  trials  in  justices'  courts. 

delivery  of  jury  list  to  justice 2900 

venire. 2991 

in  action  between  two  towns  or  cities 299S 

delivery,  execution  and  return  of  venire ^S^ 

preparation  of  balots   2991 

drawing  jurors 2996 

attachment  against  jurors  in  default 2996 

new  venire M9T 

talesmen 2997 

jurors'   oath SSM 

mode  of  hearing  cause 2909 

rendition  of  verdict 8007 

discharge  on  disagreement: 3006 

new  venire   on   disagreement 3906 

imposition  and  collection  of  fine  against  defaulters 8O09 

fees.         8326 

Jnatice  of  the  Peace  and  l&la  Court. 

included  in  term  "  judge  " 8343 

not  a  court  of  record 3 

removal  of  action  to  county  court  of  Kings 2934 

provisions  applicable  to  Rochester  municipal  court 3226 

provisions  relating  to  justices'  courts  in  j3rooklyn»  see  *'  Brook- 
LYN  Justices*   Courts." 

county  court  may  remit  fine  imposed  by 353 

may  discharge  person  committed  for  non-payment  of  fine.    353 

I  Powers  and  duties. 

application  of  general  provisions  of  code 8134 

tavern-keepers  disqualified 2966 

members  of  legislature  not  compelled  to  act  as 2867 

general  powerc 2808 

may  be  excused  from  serving  as  juror 10S3 

when  to  attend  drawing  of  jurors 1046 

to  hold  colirt  within  his  town  or  city 

court  not  to  be  held  in  room  where  traffic  in  liqaor  author- 
ized  

when  office  to  be  kept  open 8141 

may  take  oaths  and  affidavits .' 842 

to  furnish  transcripts  and  copies 3149 

may  give  transcript  of  judgment  after  expiration  of  term....-  3023 

proceedings  before,  may  be  proved  by  justice's  oath 940 

to  make  return  on  appeal  after  expiration  of  term. 9064 

transfer  of  action  on  expiration  of  term MM 

because  justice  material   witness i    IISSI 

lure  upon  transfer  ox  action ..••••• r   WS 
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F«stlce  of  the  Peace  and   hi*  Court  —  Continued* 

I.  Po^KKS  AND  DUTIES  —  Continued. 

costs  upon  transfer  of  action  to  another  justice 3163 

reward  to  constable  forbidden 3136 

not  to  be  interested  in  litigation 3137 

inducements  for  business  prohibited 3137 

misdemeanor  to  violate  provisions 3138 

forfeiture  of  office  for  violation  of  law 3138 

purchase  of  claim   or   interest  in   action   by  justice   or   con* 

stable  a  defence   3130 

failure  to  pay  over  msne^  a  misdemeanor 2153 

forfeiture  of^  office  for  failure  to  pay  over  money 2153 

II.  Mandates  of  justice. 

general  requisites i,  8135 

containing  blanks  are  void 3135 

constable  to  execute  in  person 8157 

authorization  fo  private  person  to  execute 8156 

sheriff  to  execute  in  case  of  resistance 3158 

III.  Books  and  papess  op  justice. 

docket  book 3140 

entries  to  be  made  in  docket  book. 3140,  8141 

index  to  docket  book « 3142 

papers  to  be  filed  and  preserved 3134^  3143 

to  deposit  books  with  town  or  city  clerk  on  removal 3144 

certificate  to  docket  book  deposited  with  town  or  city  clerk. .  3145 
town  or  city  clerk  to  demand  books  or  papers  upon  expira* 

tion  of  term   8146 

tianscript  of  judgment  after  death,  etc 8146 

compelling  delivery  of  books  or  papers  to  town  or  city  clerk.  3147 

entries  in  docket  book  presumptive  evidence 3148 

in  case  of  death  or  absence,  proceedings  may  be  proved  by 

criminal  minutes  or  sworn  copy 940 

transcript  from  docket  book,  subscribed  and  authenticated,  is 

evidence    039 

docket  book  and  certified  transcript  are  evidence  in  justice's 

court    038 

IV.  Punishment  of  ceiminal  contsmpti. 

power  to  punish 2870 

fine  and  commitment 2871 

offender  to  be  heard 2872 

warrant  to  bring  offender  before  court. . . . , 2872 

record  of  conviction   287.3 

requisites  of  commitment 2874 

fine  to  be  paid  to  overseer  of  poor 2875 

V.  Jurisdiction. 

must  be  expressly  conferred 2861 

general  civil  jurisdiction 2862 

cases  excluded  from  2863 

ma^  render  judgment  by  confession 2864 

actions  by  or  against  corporations 2865 

town  or  county  officers 2865 

by  executors,  administrators  and  trustees 2865 

by  receivers  in  suoplementary  proceedings 2865 

bow  affected  by  residence  of  parties 2869 

residence  of  corporation   2S9d,  2879 

of  railroad  corporation   2860.  2880 

of  express  companies  2860,  2881 

of  summary  proceedings  to  dispossess 2234 

discontinuance  when  accounts  exceed  $400 2060 

of,  on  answer  of  title  to  real  property SiiBOl-2868 
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flaatlce  o^  the  Peace  and  his  Court  —  CoatlaaeA* 

VI.  Summons.  ,  ,,^^^ 

action  commenced  by  icrTiCfe  of  sttmmotis  of  appearance — .  ZKH 

contents  of  summons    2SJ7 

when  returnable    • ^n 

when  accompanied  by  drder  of  arrest ; . .  28^  < 

time  and  manner  of  service   287S 

service  on  corporation    2879 

on  non-resident  t»rlner8hip,  etc 2&TV 

on  railroad  corporation    S^*****  '^'^ 

on  express,  insurance  And  tfclc|rraph  companies..  2881,  2sv.' 

designation  of  tinknowtt  detehdatits   2s«4 

return ^^1 

second   and   third   summons •  -  ff^! 

relation  back  of  second  and  third  summotis 2s<l 

service  on  defendant  with  warrant  of  attachment a'W 

Vll.  Appearance  op  parties. 

to  wait  one  hour   for  appearances ^  . 2SW 

may  be  in  person  or  ^by  attorney -' \-'^ ^^*^ 

appointment  of  guardian  ad  litem  for   infant  plaintiff a>>C 

proof    of    attorney's    authority    2SW 

plaintiff  must  prove  case  except  whete  a  Terlfied  complaint 

is  served   . 28P1 

effect  of  failure  of  dcf  ^pdant^  tp  .appear , ....  ^. ...... .  21«n^ 

constable  and  law  pari>icr  of  justice  not  to  act  as  attorney..  2^tS/ 

VXZt.  CrDEK  of  AMISST^ 

trounds  for  granting  ordtt.». ••.««*•.••;••.••• •  KM 

i\ot  to  be  granted  agalilit  fettuda i •••••• 28M 

in  what  actions  order  may  be  granted ••.  28*6 

sufficiency  of  papers  ;... •••••■••••#• •••  2S9t 

plaintiff's  undertaking  on  ;..;• «..« 2M 

contents  of  order  ...; ••••• 2997 

«xectttlon  of  order ;. • *....  24^^ 

constable's  return • » , 29P9 

When  aaniffloni  acctMnpanled  bjr  order  rettinuible 2^^ 

plaintiff  must  appear  when  notified ••••. •....  2^9( 

defendant  to  be  kept  in  ctitttfdf «....;; ; 29>« 

motion  to  discharge  from  arrest ;•••«;;•;••••• 2^^l 

effect  of  order  discharging ...••.... ...•••  SS^ 

discharge  of  defendant  Wi  tdlottfnment  bt  t>tAintiff ; : S964 

privilege  f ropi, .ar^^sV  ^^^  abridged  or  affected.  .^ 29<N 

proof   of  extrinsic   tacts   necessary  m  actions  tor   inisappro>  _^^ 
priating  funds. w*.*!** ••••*;•••,       ** 


tX.   AtTACBMBMT  op  PROPntTT. 

in  what  actions  warrant  may  be  grstifbd. .;...... 29)15 

affidavit  on  application  :....;....;..... ggS 

grounds  for  issuing • 39f^ 

warrant  to  be  issued  with  summons • 90' 

form  and  contents  of  warrant 4«..... 29C? 

plaintiff's  ondertaking ;;.;::::....; 2:>r>!s 

ejMcutton  of  warrant  .  ;  :.:;.:.; 2909 

aelc  of  perishable  property : 2M» 

■ervice  of  summons  and  #ii-fatlt  oil  d^f endaht  2D10 

nodertaking  by  defendant  :.;;..:.:.:..:;:..: :...:..  2911 

redelivery  to  defendant :.:;;:.;..:;:.;..;; 29n 

claim  by  thifd  person  ;.:....:,;., :.;:;.: 2911 

bead  of  cUlmant  atid  deliver jr  tlieheofj :.:.., ; ; 2912 

Judgment  in  action  on  bOtid  tff  fctHimant. :.....;;...;... .;..  2913 

action  by  defendant  on  claimant's  bond ;:.; ;;;..  2914 

tetum  of  warrant :..:..;;.:.::.::: 2915 

ttbtion  to- vacate  or  modify  warfittlf ..;;:. .:.;:;;.; 2916 

ia  increase  plaintlfTs  *ectiritv :::i. ;;;;••;..«...  291« 

effect  ol  TRcating  warrtim  Oti  loH>d!et?ott ;. 291T 

ptoccedings  wheH  itimmonS  rtrit  Hersdtialt^  SifVed 291^ 

effect  of  Judgment  when  summoils  not  personally  served 2918 

execution  on  judgment  when  summons  not  «>eraonaIIy  aenred.  3018 
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X«   RXPLXVXN. 

jurisdiction  o^  action  •••• <•«« •••••<**«««*«t4.«  2863 

wnen  action  may  be  orougnt ••.«•*;««•<•. i 2919 

requisition  to  issue  c^currentl/  with  ttunmons • 2920 

affidavit  and  undertaking  .•..*;.••••«.• *i....i. ......  2920 

requisition.  .  4 i  «•««•••  i .  1 2921 

execution  of  requisition   , ......^ 2922 

service  of  snmtnooS,  affidavit  ahd  reqtiisitioil  on  defendant. . .  2922 

return  of  constable » » 2923 

exception  by  defendant  to  sureties  on  plaintift's  undertaking.  2924 

proceedings  by  defendant  to  reclaim  ehattel * 2925 

justification  of  sureties   .;.........; 2926 

to  wbom  chattel  to  be  delivered..  ..;,.*.; *....; 2927 

penalty  for  wrong  delivery  of  chattel 2928 

claim  of  title  by  third  person 291B 

defendant's  answer  may  demand  Judgment  for  return^ . ..... .  29.30 

cxccutioh  on  judgment  for  delivery • i373»  jtjl,  2931 

damages  for  injury  to  chattel 4'^92,  2931 

verdict ^ ;..... 1726.  2931 

final  judgmenf,  dockeiiiig,   etc • 1780,  2931 

Issuance  of  execution   ; ^. ,  .  *»%,'.  3038 

action   on  uhdcrtaking 17381785,  29.SI 

proceedings  yfhcn  summons  ngi  personally  served 2932 

action  not  anected  by  failure  to  replevy. •.«••.«  2983 

whtti  iMue  td  be  jeliied  .;;..;.........: ^•;.;i..  2934 

issue  td  be  joined  before  sdjdurttmeilt  baa ; 2934 

trtefldings  etiufflerated 2935 

cortihlnrnt , 2936 

vcfititatidrt  of  written  com^llaiht   2930 

Joinder  of  causes  of  action   , 2937 

Answef 293ij 

ttriflcatlort  df  wtlittn  dhswer   2938 

dfchitittet 2938 

amendhient  jon  AcciiUm  of  deriilirrer   2939 

h\Af  be  di-al  oi  ^r iheh   2940 

general    f ules 294t) 

setting  forth  account 2941 

instrument. for  payment  of  money 4941 

bill  of  particulars  .;.,...; , 2942 

imniabcrial  variance  to  be  disregarded       2943 

amendments ; * 2944 

counterclaims ; i 2945 

of  party  suing  or  sued  in  reptesentative  capacity .......  2946 

when  neglect  to  cdUnferelaim  bars  action S947,  2948 

Xii.    AVSWXB  OF  TITLE  TO  IKAU  HkottttiY  A«h   #itOCftBDIll09   tBCKEOH. 

answer  of  title  to  real  property  2951 

undertaking  of  defendant  on  answer  of  title ^*^^ 

discontinuance  of  action  M  justice's  hoiirt   wM 

ii^  what,  court  new  action  may  be  brought 29.~>3 

cnect  o£  failure  to  give  undertaking • 2955 

dismissal  when  question  of  title  raised  by  plaihtiff 2956 

pleadings .  in  new  action ^  ,,..... 2957 

wnqn  undertaking  before  justice  ivailable    2957 

as  to  one  of  several  causes  of  action 2958 

%iii.  Actions    tq   rptvcLosa    michanics'    libns    ift.      See    '  PokE- 
CLOsuafi;"      MscuAXics'  LifeKS.'* 

XiV.  Paocbsoinps  fm  tvrwnwo  .AniWAU  Td  steat.    See  "  BttktUf 
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Jvatiee  of  the  Peaoe  and  liia  Court  —  CoMtlmued* 

XV.  Adjourn  MBMTS. 

by  justice. 29M 

on  application  of  plaintiff 29G0 

of  defendant *J961 

undertaking  on  application  by  defendant 2962 

without  undertaking  when  defendant  in  custody 29^ 

undertaking  for  discharge  of  defendant   from  custody  pend- 
ing adjournment 296S 

discharge  of  defendant  on  adjournment  by  plaintiff 29^ 

8ubse<iuent  adjournments  on  application  of  defendant 296S 

may  impose  terms  on  adjournment 2968 

not  to  exceed  ninety  davs 2968 

on  issuing  attachment  for  witness 2967,  2968 

adjournment  pending  return  of  commission  to  take  testimony.  2983 

XVI.   WiTNSSSSS. 

general  provisions  relating  to  subpoenas  not  applicable 8B& 

when  subpoena  may  issue 2969 

service  of  subpoena  2970 

attachment  against  defaulting  witness 2971 

execution  of  attachment  2972 

who  liable  for  fees  on  attachment 2972 

execution  of  attachment  in  adjoining  county 2973 

fine  for  refusal  to  attend  or  testify 2974 

imposition  of  fine   2973 

minute  of  conviction  of  delinciuent  witness 2976 

execution  for  fine  against  delinquent  witness 2877 

3;>plication  of  fines  of  delinquent  witnesses ^^ 
efaulting  witness  liable  in  damages 297B 

oath SOnO 

commitment  for  refusal  to  be  sworn 90D1 

contents  of  warrant  of  commitment ...  3008 

imprisonment  of  recusant  witness 90Q2 

adjournment  for  recusancy  of  witness 8003 

determination  of  competency  of  witness 9006 

adjournment  on  issuing  attachment  for  witness 2967.  2968 

may  compel  production  of  books  by  order 867-869 

habeas  corpus  to  bring  up  prisoner  to  testify  in  suit  pending 
before. 2010,  2011 

Xyil.  Commission  to  take  tbstimont. 

to  examine  witness  upon  interrogatories 2980 

orallv 2981 

when  and  now  commission  granted 2982 

adjournment  of  trial  penditfg  return 2963 

execution  and  return  of  commission 2964 

receipt  of  commission  and  return  by  justice 29S^ 

certificate  of  execution  2986 

admissibility  and  effect  of  deposition 2986 

powers  of  commissioners 2987 
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XVin.  Jury  and  jurors.    See,  also,  "Jury  and  Jurors. 

^  delivery  of  jury  list  to  justice 2900 

^  venire 2991 

in  action  between  two  towns,  etc... 2992 

peremptory  challenges 1176 

constable  to  kec»  jury  after  charge 3006 

oath  of  constable  to  keep  jury 8006 

rendition  of  verdict 3007 

discharge  on  disagreement 9006 

new  venire  on  disagreement  of  jury 8008 

imposition  and  collection  of  fine  against  defaulters 3009 

deuvery^  execution  and  return  of  venire. .  • . . , 
preparation  of  ballots 
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Jnniiee  of  the  Peace  and  hla  Coart «- Continued. 

XVIII.  Jury    and   jubobs  —  Continued. 

drawing  jurors •   29d5 

attachment  against  jurors  in  default  2006 

new  venire   . , 2907 

talesmen   2907 

juror's   oath   2906 

to  hear  proofs 2000 

juror's    tees   3326 

XIX.  TaiAL. 

clUct  of  failure  of  defendant  to  appear   2068 

effect  of  verified  com|>Iaint  where  oefendant  fails  to  appear.  20S8 

justice  to  try  facts  if  jury  not  demanded 298J 

demand  of  trial  by  jury   290U 

jurors  to  hear  proofs  2099 

witness'  oath 3000 

commitment  of  recusant  witness    3001,  3002 

adjournment  for  recusancy  of  witness 3003 

admissibility  of  ex  parte  affidavit 3004 

determination  of  competency  of  witness   3005 

constable  to  keep  jury  after  charge   300G 

rendition  of  verdict      3oai 

plaintiff  need  not  be  called  before  verdict  received . 3007 

nonsuit  or  discontinuance  not  permitted  after  charge  of  jury.  300T 

discharge  of  jurv  on  disagreement 8008 

new  venire  on  disapreement  of  jury 3006 

part  of  verdict  or  decision  may  oe  remitted 8016 

XX.  JUDGMXHT. 

plaintiff  to  prove  case  on  defendant's  default 2988 

offer  of  judgment  by  way  of  compromise 2802 

dismissal,  when  account  exceeds  $400 2060 

of  nonsuit 3013 

on  verdict  or  decision 3014 

when  to  be  rendered  and  entered 8015 

on  counterclaim   2949 

entry  on  remission  of  part  of  verdict  or  decision 8016 

transcript  may  be  docketed  within  six  years 8017 

issuing  execution 8017 

lien  upon  real  property 3017 

execution  against  person 3018 

docketing  transcript  of,  in  action  for  chattel 8019 

docketing  transcript  in  another  county. ••  8022 

Justice  may  give  transcript  after  expiration  of  term 8028 

transcript  by  town  or  city  clerk  after  death,  etc.,  of  justice..  8146 
not  affected  by  discharge  from  imprisonment  on  execution . .  3087 

judgment-roll  on  appeal 3061 

rendition  and  entry  against  joint  debtors 3020 

execution  on  judgment  against  joint  debtors. 3020 

docketing  transcript  of  judgment  against  joint  debtors 3021 

action  on  judgment  against  joint  debtors 3021 

how  proved  in  action  on 3ir>5 

costs  in  action  on  judgment. 3154 

transcript   of   docket,    etc.,   of    iustice   of   another   «tate   pre- 
sumptive evidence  of  jurisdiction,  etc 948 

authentication  of  transcript  of  docket,  etc.,  of  justice  of  an< 

other  state   949 

oral  proof  of  proceedings  and  judgment  of  justice  of  peace  of 

another    state 950 

proof  of  judgment  of  justice  of  another   state  may  be  re- 
butted         951 

1.  By  confession. 

entry    3010 

mode  of  confcssin;^  judgment 3011 

when  judgment  ^  oid 3012 

1301 
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XXL  Executions. 

county  clerk  to  issue  on  dockttcd  judiment , ,  8017-3Q19 

on  judgment  docketed  with  county  clirk  .1 3lM3 

when  justice  may  issue ; 302A 

general  requisites  of   3ilE!5 

on  judgment  for  money 3Q2S 

renewal  of 3027 

exempt  property ^ 3028 

indorsement  of  levy » S029 

notice  of  sale » .* 3029 

iQo4epfle\7 3030 

of  sale 3U39 

returif  by  constable SiOSil 

may  be  issued  aftcc  difcbargq  from  imprispomeot 3037 

issuing  on   judgn^qqt   for  delivery  of  chattel... 9038 

issue  whc^c  oHicc  of  justice  )>'ecomea  vacant • 3146 

actioT)  agaipst  cunstap^^  tor  lat^re  to  return..... 3088 

constable  not  ^o  act  under,  ^fter  r^ttunii  d^y 3010 

action  against  constable  for  luoney  cc^U^ted ^Ml 

constable  must  complete,  ^fter' tcrpi  «](pire9 304^ 

against  person 3018 

Qn  judgpifqt  for  money • 3026 

arrest  ana  impriiK>nment  uod^... 30© 

iipp.risoniucnt  on  judgment  for  penalty  pr  foHeitHre^ . . .  3082 

limit  of  imprisonment 3033 

affidavit  dod  otscfhafge 3031 

pcnalt^r  fur  wrongful  refusal  to  discharge 3035 

affidavit  a  defence  for  action  to  escape ••••...1  908 

discharge  ?>ot  Jo  t^^ffn^  jiij^gi^n^ ?••••• 303T 

^^I|.  Apfbals. 

judgment  reviewable  qqI;  1u  apR^*««« • 3^^ 

who  'nipy  appeal  ..'.....•..•...' ••••...  3045 

to  what  court  appeal  to  ^Q  taV^^ • ^^^ 

when  and  how  taken • • 3iM6 

from  order  on  demand  for  i^Of^^suoo  af  ^tuyf .;..«...  3102 

froi^  final  order  on  proceedings  tpr  ^ale  91  9iT^9..,,, 3101 

service  of  notice  on  justice «..  3047 

payipCPt  Qt  costs  anq  justice's  fee • •  •  • S0I1 

service  of  notice  on  res^ndcnt. • 3(Hf 

pwppty iue  defects,  etc.,  »n  perfeetipg  ippe^l ..•.., 30*9 

unacrtaking  to  stay  execution 3060 

w^en  stay  of  execution  o^eri^tel - 3051 

^lin^  undertaking  wb^o  insttce  is  <|t«d 3(62 

justice's  return 3053 

demand  of  new  trial  «s  ol  right,  see  infra,  XXIII.  **  New 

TkIAI.  on    APPSAt.-' 

justice  to  make  return  after  term  pf  ofSce 3054 

compelling  further  return • « 3053 

determination  of  appeal  when  justice  unable  to  make  retom. .  3056 

when  error  in  fact  alleged 3057 

restitution  upon  reversal 3068 

setting  oflE  costs  and  recovery ^XSQ 

costs  helov  included  in  disbursements 8060 

judgment-roll 3061 

stipulation  by  respondent  fqr  reversal SQfS 

hearing « 30G3 

dismis^tl  for  failure  to  prosecute •••..  3062 

papers  on  appeal   ••'. 3063 

judgment 9063 

costs  of  appeal '. 3063 

new  trial  on  appeal  from  judgment  by  default 3064 

proceedings  on  new  trial  before  jnsticQ ..•••• 306S 

to  whom  costs  awarded •••••• 3006 

amount  of  CO    <; •• 8067 

^30'' 


^iiai|o«  «i4  fhm  Pence  aa^  lUs  Ooiii4  ^  Co|iti|iiied« 

JI^^III.  New  tkxal  on  appeal. 

demand  for  new  trial  as  pf  nght 3063 

In  app^Uate  court  3068 

un4crtaking  r^qlrod 3089 

offer  to  compromise  before  return 3070 

award  qt  co^ts  qti  new  triftl  on  appe») 8070 

proceedings  iq  appefiate  court 3071 

offer  to  compromise  after  returo 3072 

amount  of  costs  on 3073 

JCXiy.  Posts. 

guardian  ad  litem  of  infapt  plaintiff  liable  for 2887 

of  infant  defendant  not  IJable  for' 2888 

what  costs  consist  of .' 3074 

to  prevailing  party 3074 

when  allowed  to  neither  party 3075 

QO  demurrer 8077 

on  judgment  of  nonsuit 3013 

after  verdict  or  deeislon 3014 

for  one  of  several  defendants 3080 

in  action  of  replevin 3075 

on  discontiniiance  oA  answer  of  title  to  teal  property 2054 

on  dismissal  when  title  to  r^lty  pleaded  by  plaintiff 2056 

on  removal  of  action  to  coiinty  court  of  Kings  county SQ84 

on  transfer  of  action  to  another  justice , 3152 

in  action  on  judgment  .^ , .  vl&4 

of  action  brought  on  discontinuance  on  answer  of  title S2§5 

Inytnent  of,  on  servide  of  nofiee  of  Appeal. .'...'..'..: 3047 

setting  oflf  costs  and  recovery  on  deterjQiiMltion  of  aopqAl SQ90 

costs  below  included  in  disburs$:mAOt?  recoverable  on  4pp^l>«  •  3060 

pf  appeal  wKen  new  tf  1^1  bfdqrea ." 3063 

to  whom  awarded  on  appeal '. 3066 

amount  limited 8076 

of  costs  on  appeal 3067 

ofi  new  trial  on  appeal. .  ^ 3078 

taxation 3078 

increased,  ih  action  founded  oi)  oQicial  act 3070 

fees  on  attachment  of  def aultitig  wUri^^S , 2972 

recovery  of  costs  wrongfully  co|I<;cted' «...•. .  3081 

tJgV.  Fees. 

ppcpf/^I  prov|aioQ4  foTj  not  ^IF^ct^d S330 

provisions  apply  to  civfl  cases  qqly. 8332 

fees  to  be  paid  oefore  s^rv^ce^  rendeted 3328 

Adverse  party  may  pay  fee?  and  t4« 3.329 

of  Justice,  generally 33^ 

of  witnesses. 


on  copn^issign  to  \^kc  deposition 3825 

on  saW  of  jinlmals'  found  straying. , , , .  3002 

ol  constables 3323 

constable's  affidavit  upon  claim  for  travel  fees ••, 8891 

jfiifltjpe'fi  Coovt  ef  Vvey. 

See  "  Troy,  Justice's  Court  of  thb  City  of.* 

8e«  "  Bonds;  "  "  UNoeRTAKinQS.'* 

K. 
^$9a»  County. 

fees  of  recording  officers 3332a-8382d 

special   proceeding  begun   before   one  judge    may   be   continued 

before    another    20 

interpreters    in     IM 

court  officers,  tnessengers  and  attendant?  in 95 
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INBKX. 

Klnca    Countr  —  Conilniied. 

duties  of  court  officers,  messengers,  and  aftendantf  la •      M 

clerks    to    justices    in ^ 

term   of   office  of  jail   physician 1^ 

jail   liberties    for    1*5 

of   stenographers  of  supreme  court 254 

assistant  stenographers  for  supreme  court , 253 

stenographers    for    county    court _ , ^359 

designation  of  deputies  to  act  for  clerk  of  surrogate's  court..  29BS 
designiation  of  additional  clerk  to  exercise  surrogate's  powers..  2SQS 

stenographers    for    surrogate's    court 216 

clerks  to  judges  of  county  court 3W 

interpreters   for   surrogate  s   courts   in 2494 

officers  exempt    from    jury   service 1121 

proof  of  exemption U^S 

trial  jurors  in,  see   **  Jury  and  Jurors." 

stenographer  for  surrogate's  court  in 3^ 

public     administrator     for 2SM 

removal  of  action  from  justice's  to  county  court 2964 

county  clerk's  fees  in 3305 

sheriff's   fees   in 3** 

fees  of  constables  and  deputy  sheriffs  for  attending  court Hit 

costs  in.  when  recovery  under  $500  and  $260 3228 

security  for  costs  in  county  court 3S^ 

records  in  register's  office  not  to  be  removed  on  subpoena 896 


defined ^ "tSS^ 

Lake*. 

place  of  trial  of  actions  for  penalties  for  offences  committed  on.    9^ 

IiAncnord  and  Tenant. 

relation  presumed  to  continue  for  twenty  years ^ 

action  ox  ejectment  for  non-payment  of  re-* ISO''..  1505 

stav  on  payment  of  arrears 150S 

judgment  to  state  amount  of  arrears l^_ 

restoration  of  possession  on  payment  after  judgment....    ISUT 
order  to  restore  possession  on  payment  after  judgment...  13C(^ 

when  use  of  property  set  off  against  arrears 51d 

action  for  waste  against  tenant  for  years. 1651 

forfeiture  of  unexpired  term  for  malicious  waste Iimm 

summary   proceedings   to   remove   tenant,   see   "  Summary   Pro- 
ceedings TO  Dispossess." 

warrant  to  dispossess  tenant  canceh  term  of  lease 2253 

action   for  accrued  rent  not  affected  by  warrant  to  dispossess 

tenant 2233 

stay  of  judgment  for  rent  pending  appec!,  stays  also  dispossess 
proceedings ISIO 

lAnd  Ofltce,  Commliiatonera  of. 

action  to  vacate  letters  patent,  see  "  Letteks  Patekt." 

reports  of  recoveries  of  property  escheated,  etc ••••••••.•  IMI 

I<a^r  Sclioola. 

admission  of  graduates  as  attorneys •••••••••     01 


licsuse. 


ejectment  for  non-pavment  of  rent,  see  "  EjxCTXBirT;  "  **  XiAini» 

LORD  AND  Tenant. 

warrant  to  dispossess  tenant  cancels  term  of •..••• 

action  for  accrued  rent  not  affected  by  warrant  to  dispoMess. . .  28BS 
power  of  committee  of  property  of  incompetent  person  to  make.  S39 
proceedings  to  lease  real  property  of  infant  or  imcompetent  pcr> 

son,  see  "  Sale  op  Real  PRorsaTY."    . 

power  of  temporary  administrator  to  make 2S00 

deemed  assets  in  hands  of  executors,  etc 2672 

decree  to  lease  decedent's  property  to  pav  debts 2SW 

proceedings    to    lease    corporate    real    property,    see    '*  Corkmu- 

TiONs;  "  "  Sale  of   Real   Property." 


INDEX. 

I««aaeliold. 

sale  of,  on  ejcecution  as  real  property 1430 

See  "  Suksogatb's  Court." 


Sec,  also,  **  Decedents'  Estates;  "  "  Legacies;  '*  **  Susao- 
gates'  Courts." 
creditor's  action   against,  see  "  Ckeditors'  Actions;  *'   "  Dece- 
dent's   Estates." 

not  to  be  arrested  when  sued  as  representative 665 

execution  against   property  in   hands  ot 1371 

no   execution  against   oecedcnt,   except,   etc 1379 

issuance   of  execution  by  leave  against  decedent's  property . . .   1380 
action  by  legatee  against  executor  for  legacy 1819,  1820 


IjeslalBtnre. 


report  of  court  of  claims 271 

committee  of,  may  issue  subpcena 854 

members  disqualified  as  trial  juror;,   during  session 1029 

not  compelled   to  act  as  justice   of   the   peace 2887 

no  fee  to  be  charged  for  administering  official  oath 3289 


LeflTltlmacy. 


of  issue  of  marriage  annulled  because  former  hustiand  or  wife 

living 1745 

because    parties   under    age 1749 

of  issue  not  affected  by  divorce  of  husband 1759 

of  whole  issue  presumed  in  action  for  divorce  r^jainst  wife....   1760 
of  child  born  after  offence  charged  may  be  tried  in  action  of 

divorce  against  wife    1760 

divorce  of  wife   not  to   affect  legitimacy  of  child   born   before 
offence  charged  .  . 170U 


E«ettera  of  Admlniatratlon. 

Sec  "  Surrogate's  Court." 


I^etterfl  of  Guardianship. 

Sec  "  Surrogate's  Court." 


ttetteru  Patent. 

limit  otion  of  action  by  person  claiming  under d63 

after  annulment   of 364 

action  by  attorney-general  to  vacate  or  annul 1957 

to  vacate  to  be  brought  in  name  of  people 1984 

triable  of  right  by  jury 1958 

copy  judgment-roll  to  be  filed 1959 

transcript  of  judgment  to  be  filed  with  county  clerk..-.  1960 
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IjfttierM  Rogatory. 

may  issue  in  lieu  of  commfssion ; 913 

to  issue  only  on  written  interrogatories 913 

settlement  of  interrogatories  and  return  of  deposition 913 


Letters  Teatamentary, 

See  **  Surrogate's  Court.*' 


Libel. 

included  in  term  "  personal  tngmr  '*• 8313 

limitation    of    action 3M 

joinder  of  causes  of  action  for 4M 

pleading  application  of   defamatory  words , .     $S 

plea   of  justification   does  not  bar  evidence  of   mitigating  car- 

cumstances SB5 

preference  of  actions  for , «     791 

fair  newspaper  report  of  public  proceedings  not  libelous,  1907,  IWs 

costs  when  recovery   is  less  than  $60 £2^ 

excepted  from  jurisdiction  of  justice's  court SSgg 

of  Albany    city    court S3 

of  Troy  justice's  eourt 3Z2S 


Ltbrarlea. 

not   subject   to    judicial    supervision 18H 

to  action  to  dissolve  corporation 18M 

to  action  by  i)eople  to  annul  corporation ISM 

excepted   from  provisions  for  voluntary  dissolution  of  corpoi^- 

tions ,  2431 

appointment  of  librarian  for  appellate  division 221 


I^leenaea. 

of  innkeepers  may  be  ordered  to  be  destroyed 98 

Liena. 

I.  In  general;   miscellaneous. 

foreclosure  of  mechanics'  lien  on  rbal   propctiy,  see  "  Potx- 
closure;  "  *'  Mechanics'  LrEKMS." 
of  chattel  Hens,   see   "  Foreclosure." 
L*  of  mortgages,  see   *'  Foreclosure." 

proceedings  to  enforce  liens  on  vessels,  see   **  V£ssn.s." 

"lienor"  defined    SBS 

)f^  lienor  included  in  terra  "owner"  !u  condemnation  law 33^^ 

of  attorney  on  cause  of  action  for  services 06 

not  affected  by  client's   settlement 66 

effect  of  filing  notice  of  pendency  of  action UH 

action    to    establish,    etc.,    triable    in    cOunty    where    property 

situated 90 

creditor  consenting  to  insolvent's  discharge  must  relinquish.  2199 
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I.  iN  c^nsral;   miscellaneous  —  Continued. 

iMI-red.  bgr  sale  on  Idredoture  by  advertisement  after  notice 

to    lienor , 2306 

must  be  stated  at  time  of  Judiotal  sale  of  real  projierty. 1678 

taxes,  etc.,  to  be  paid  from  proeeeds  oi  judicial  «ale 1671 


Xl    •^F    JUDGltEN^S. 

bii  persbrtsl  pT^ftctty^  afcqtiinsd  oil  itauinK  of  ekeeution 1406 

oWcr   of  prfef*rcnice   atnohg  eiteeothms 1406-1408 

en  real  twvpeity,  jtidemcm  not  a  lien  until  docketed 1250 

not,   until  judgment-roll   filed 1250 

of  judgment  of  court  of  claims..... 2^9 

of  final  judgment  in  replevin I*ro0 

of  jutffitiMtt  bf  ^stite'a  etmtt 3017 

in   XeW   Yot*k  of  order  to  en  forte  Utie  of   delinquent 

juror 1117 

of  unpaid  jury  fine  in  lyings  county 1156 

for  necessaries,  etc.,  on  earnings,  trust  income,  etc....  l^X 

discharge  of  lien  for  unpaid  jury  fine  in  Kings  county ll57 

judgment  entered  after  deMh  of  party  liot  a  lien 1210 

continaes  for  ten  years  only  after  docketing 1251 

.time  of  atay  not  included  in  ten  years    period 1255 

hinds  after-acquired  property    1251 

acquired  by  levy  after  ten  years 1252 

aot  a  lien  on  interest  in  land  under  executory  contract 1253 

when  againtt  paity  by  fictitious  name 1251 

anieiidMient  of  fudffin^m  against  party  by  fictitious  name....  1251 

purchase-money  mortgage  ranks  prior  to  judgment 1254 

order  suspending  lien  of  judgment   on  appeal ^^&^ 

operates  from  entry  on  docket 1^57 

in  counties  where  transcri^  filed k 1258 

restoration  on  affirmance  or  dismissal  of  appeal 1259 

cancellation    oh   filing  of  sallsf action-piece 1260 

no.t   affected   by   cancellation   of  judgment   after    disharge    in 

bankruptcy 1268 

does  not  attach  to  real  propert|r  acquired  after  <lli8charge  •  in 

bankruptcy 1268 

after  reversal  or  modification  and  pending  appeal  to  court  of 

appeals 1321 

eontinoes  three  and  a  half  years  after  letters  on   estate  of 

deceased   debtor    1380 

attaches  to  surplus  value  of  homestead  over  f l.^KMJ 1402 

preserving  Hiin  of  erigiria!  jud^ent  for  purpose  of  contribu- 
tion after  -sale  on  execution 1485 

entry    on    docket    to    preserve   lien   of    original   judgment    to 

enforce   contribution    1486 

against  executor,  etc.,  ooi  a  lien  on  decedent's  really,  uni^^ss, 

etc.  ...   , 1823 

preference    in    creditor's    action    on   realty    not    aliened   over 

individual  debt  of  heir,  etc 1852 

in  creditor's  aHion  not  lien   on  realty   aliened  before  notice 

of  lu  pendens  or  entry 1853 

not  affected  by  order  exempting  insolvent  from  arrest  or  im- 
prisonment .  ,  ; 2198 
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INDBZ. 
■Jens  -i**  Contlnveds 

in.  As  AFPECTBP   BT  PASTITIOK. 

lienors  may  be  made  parties  !n  i^ardtlon 1530,  1541 

reference  to  inquire  as  to  partition.. • 1561 

publication  of  notice  to  prove    liens 1563 

direction  for  sale  free  from  lien  of  debts  of  decedent 1538 

on   actual   partition,    lien   on   undivided   share   attaches   only 

to  part  assigned  to  share. 1540 

payment  into  court  to  satisfy  liens  on  shares  of  property  sold.  1563 

application  by  lienor  for  money  paid  into  court 1564 

payment  and  satisfaction  of  liens  on  shares  of  lands  sold.  1S65.  158>> 
final  judgment  confirming  sale  bars  liens  not  proved   after 

notice 157S 

IV.   As  AFTXCTBD   BY  ACTION  FOR   DOWZR. 

inferior  liens  attach  to  residue  on  admeasurement 1615 

reference  to  ascertain  prior  to  sale  to  pay  dower  in  gross. . . .  1621 
property  may  be  sold  cree  from  or  subject  to  liens. .«. •  IGZS 

Life  Batatea. 

See,  also,  "  Life  Tenant.'* 

division  in  partition  when  life  estate  exists  in  undivided  share.  155S 
investment  of  proceeds  of  land  sold  in  partition  paid  into  court 

for  benefit  of  life  tenant 1583 

action  for  waste  against  tenant  for  life 1651 

forfeiture  of,   for  malicious  waste 1655 

life  tenant  holding  over  liable  for  full  profits 1694 

sale  of  life  estate  of  infant  or  incompetent  for  gross  sum 236? 

Lli>«  Tenant* 

Proceedings  to  discover  death. 

petition  for  production  of  tenant 2308 

contents  of  petition ,.  2309 

service  of  petition  and  notice 2304 

when  commission  to  issue..... , 2305 

order  to  produce  before  court  or  referee 2305 

service  ox  order  to  produce 2306 

hearing  before  referee 2SM 

powers  of  referee 2306 

compensation  of  referee 2306 

habeas  corpus  to  produce  life  tenant 2307 

report  of  referee^ 2308 

dismissal  of  petition  on  production  or  proof  of  existence. . . .  3S(!f^ 

costs  on  dismissal  of  petition 2909 

deemed  dead  if  not  produced  and  existence  not  proved 2310 

order  to  let  petitioner  into  possession 2310 

commission  to  issue  if  life  tenant  without  the  state. .....  2311 

dismissal  for  failure  of  petitioner  to  take  out  commission....  2311 

open  commission  may  issue  without  interrogatories 231'^ 

return  of  commission   231^ 

petitioner  to  give  notice  of  execution  of  commission 231o 

scrrice  of  notice  of  execution  of  commission ^3 

{)Owers  of  commissioner 2314 
ife  tenant  must  be  produced  before  commissioner 2314 

taking  of  testimony  before  commissioner ^ 2314 

proceedings  on  return  of  commission 233f 

costs  of  proceeding  2316 

restoration  of  property  on  proof  of  existence  of  life  tenant. .  2317 

action  by  person  evicted  for  rents  and  profits 231S 

order  presumptive  evidence  only  in  ejectmei.t 


INDEX. 

Llmltatlona  of  Action*. 

See    Surrogate's   Court. 

cases  included   within  the  statute   414 

special  proceedings  included  within  the  statute 414 

state  subject  to  same  limitations  as  private  persons  888 

against  non-resident  on   demand  barred  at  domicile   990 

cause  of  action  arising  in  another  state 390a 

bank  notes  and  bills,  etc.,  used  as  money  excepted  393 

cause  of  action  barred  by  statute  cannot  be  used  as  defence  or 

counterclaim   397 

presumption  of   satisfaction   of  judgment    876 

must    be   pleaded    413 

pleading  presumption  of  payment  of  judgment  378 

L  FOK   KSAL  FSOFKSTY. 

by  state 862 

by  grantee  of  state 883 

after  annulling  patent  or  grant • 364 

seizin  within  twenty  years  necessary 865,  866 

within  twenty  years,  action  for  dower 1696 

within  one  year,  ejectment  for  encroaching  wall 1499 

entry  effectual  only  when  action  begun  within  one  year 867 

possession  presumed  from  legal  title 868 

occupation  presumed  to  be  under  legal  title •...  868 

adverse  possession  under  written  instrument  or  judgment....  369 

wnat  constitutes. 870 

adyerse  possession  not  founded  on  written  instrument 871 

what  constitutes ••  872 

relation  of  landlord  and  tenant  presumed  to  continue 873 

right  of  possession  not  affected  by  descent  cast •••••  874 

disabilities  from  infancy,  insanity  and  imprisonment 87S 

n.  Actions  othzk  trak  to  sbcovkk  keal  raoratTT, 

1.  Within  twenty  years. 

•ealed  instruments • «••  881 

to  redeem  from  mortgage ••••  879 

on  Judgment  of  court  of  record ••  876 

< 

8.  Within  ten  years, 

actions  not  otherwise  provided  for • 888 

by  state  to  recover  public  funds 1973 

proceedings  supplementary  to  execution 2486 

&  Within  seven  years, 

application  for  leave  to  defend  after  fudgment  by  default 

on  service  by  publication • • •  445 

4k  Within  sLf  years, 

aimple  contracts. 882 

to  recover  chattel   882 

fbr  fraud 882 

to  establish  will  882 

Injur/  to  property 382 

personal  injury 382 

judgment  of  court  not  of  record •  382 

docketing  transcript  of  judgment  of  Justice'a  court 8017 

•b  Within  itve  years, 

to  annul  marriage  • 1752 

divorce.  • 1758 
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Limitations  of  Actlonn  —  Continued. 

II.  Actions  other  than  to  recover  real  propertt  —  Confinned. 

6.  IViihin  three  ^cars. 

againfit  execu(Qj9,  fitc.,  to   ?^over  dkiatte) SS3 

for  tel^ini^  or  4otaii)ifig  personal  pcoRfxty 383 

for  personal   injury   resvdtmg  froin   i^^ligftnce 3Si 

for  penalty   ;^   pc^sop   aggrivved 3S3 

for  penalties  a^^ainst  d^rcctOTs  and  stcK^kUolders  pf  banks 

and    moneyed    cor^^o  ntions 3M 

against  constab\e  (or  oipcial  acta  or  omisaipns 3Kt 

for  non-payment  of  money  coI],ected  on  executioa. •  .  3SS 

7.  Within   two  years. 

for  causing  death    .j  negligence 1903 

for  dam^ages  for  encroaching  wall 14$V 

assault  and  battery :&4 

criminal   conversation    3M 

false    imprisonment    3M 

f orfeiturM  to  state 3^4 

libel aM 

malicious    prosecution    Ssi 

mal()ractice ^N4 

penalties  to   tke  stale 3^4 

by  state  for  penalty  recoverable  by  any  person  who  may 

&ue 3R7 

scdviction 3^t 

slander 3M 

^otiop  W  vacate  judgiQcacit  f^r  error  ia  £acst 1290 

8l  Within  ojim  y0ttr» 

ejectment   for  encroaching  wall 1-199 

for    seizure    of    strays 3U*7 

penalty    recoverable    b/any    person    v\rho   ma^    ^c oST 

against  shcn'fT   for  oinciai  act  or  orpi&s^)n 3<|i 

against  coroner,   for  oificial  act  or  omissTon riS-' 

against  officers  other  Ihan  sheriiT,  etc*   for  ^^capgi ^> 

motion  to  vacate  judgment   for  irregularity....' 12jC 


9.  Within  six  months. 

on  claim  rejected  by  executor  ot  ^^V^W^^^P^ ^^ 

aotice  of  claim  i^aipst  state 3^ 

10.  Within   four   months. 

relief  by  certiorari  to  rcviey^  deteri;9V0La>^n 2^ 

11.  Within.  thrc£  months. 

by  claimant  for  taking  chattel  in  rep(ev.ii^ 1710 

Til.  Disabilities. 

must  exist  when  right  of  action  accrue* 409 

several,   no  limitation  until   all  reragtvcd "^^ 

of  aliens  during  war 401 

of  next  of  kin,   legatees  and  creditors 31*2 

by  infancy,  insanity  and  imptrisonment  for  crime...' SW 

on  application   for  certiorari  to  review  determination 212»» 

in   action    for    dower 1566 

on  motions  to  vacate  judgments  for  irregularity  or  error  in 

fact 1291 


INDEX. 

l.liiiltatloii«  of  Action*  —  Cov(tlii««4* 

IV.    |!(T««SUrTJQ9    AMJD   SUSfEtlSlOJV. 

partial  payment  avoids  presumption  of  payment  of  judgment.  376 

avoiding  effect  of  return  of  execution  partly  satined 377 

acknowledgment  or  new  promise  to  be  in  writing'. . '. 390 

o{  action  lor  dower  by  written  acknowledgment 1596 

by  action  ^ain^  unincorporated  association 1023 

by  death  of  creditor .»  402    * 

oi    debtor     403 

where  dbbtor  dies  within  state 403 

without    the    state 391 

Absence   from   state ^ 401 

concealment    within    state 401 

period  occupied  by  action  to  recover  property  of  decedent. . . .  403 

by  futile  submission  to  arbitration 411 

stay  by  injunction  or  other  order  excepted 406 

cause    of    action    pleaded    as   defence,    etc.,    in    discontinuing 

action 412 

termination  of  action  otherwise  Ih^n  by  judgment  on  merits. .  405 

reversal  of  j-udgo^ent   405 

V.  Whbn  action  accrues;  computation  of  peixod. 

periods  to  be  computed  from  accruing  of  right  to  relief 415 

when   demand  essential    to   cause   of  action 410 

computation    when    defendant    without    state    on    accruing   of 

cause 401 

actions  by  executors,  etc.,  to  recover  personal  property 392 

when  cause  accrues  on  current  account 386 

on  covenant  of  set^in  or  against  incumbrances 381 

by  legatee    against    executor    for    legacy 1819 

by  principal   against  agent,  for  misconduct 407 

VI.    COMICBNCEM.ENT    OF    ACTION. 

court  cannot  extend  time  for  commencement  of  action 784 

^y  service  of  summons 396 

attempt  to  commence  equivalent  to  commencement 300 

requisites   of   attempt   to   commence 399 

in   court   not   of   record 400 

service    of    summons    by    publication    after    attempt    to    com- 
mence    438 

not  to  be  sold  in  court-house  during  sittings 32 

punishment  for  illegal  sale  in  court-house 33 

not  to  be  sold  or  used  in  jails 128 

permit  to   use  liquors   in 12^ 

justice's  court  not  to  be   held  in   room  where   traffic  in  liquor 

authorized 2868 

lAm  Pendena. 

See  '*  Notice  of  Pendency  of  Action." 

Ttt^ingnton  County. 

stenographer  for  county  court d61 

allowance  to  grand  and  trial  jurors 8314 

jL^i^i  Companteii. 

excepted  from  provision  for  voluntary  dissolution 2420 

mil 
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INDEX. 

LonflT  iNland  City,  Citr  Court  of. 

is  a  court  cf  record i 

IiOat  Docnntents.. 

supphring  lost  papers  and  pleadings 726 

proof    oi    loss    and    cuntenis    ot     instrument    for    payment    of 

money  on  entrv  of  judgment  by  default 1^13 

action  to  establish  lost  will 18<il 

evidence  required   to   establish  lost  or  destroyed   will 1NC5 

action  upon  lost  bills  and  notes \9l' 

indemnity  to  be  ||ivcn  on  judgment  or  lost  bill  or  note 1917 

state  ana  its  officers  may   recover  on   lost  bill   or   note   without 

giving   indemnity    , 19IS 

probate  of  lost  or  destroyed  will 2S1S 

Lnnatlcs. 

See  "  StJRROGATE's  Court." 

jurisdiction  over  custody  of  person  and  care  of  property 2320 

appointment,    powers    and    duties    of    committee    of    person   and 
property,  see  "  Committee  of  Person  and  Property  or  In- 
competent Persons." 
special  proceedings  to  sell,  mortgage  or  lease  real  property,  see 
**  Sale  of   Real   Property." 

to  be  discharged,  i  f  arrested Sri 

cannot  be  party  to  submission  to  arbitration 2305 

application  to  release  inchoate  dower  right  of 2351 

order   on  application    23B1 

court  may  compel  specific  performance  of  contract  made  by..  2344a 

I.  Service  op;  appearance. 

service   of  summons   on 4S& 

may   be   dis  ensed   with   by  order *S 

on  person  designated   in  order 427 

designation  of  person  to  receive  summons 427,  428 

service   of   summons  on   committee   by    publication 438,  43^ 

appointment  of  special  guardian  ad  litem 42S 

special  guardian  ad  litem  «_xcludcs  committee  from  control....  428 

appearance  of,  in  condemnation  proceedings 3369 

II.  Limitations  of  actions  against. 

disability  by  insanity  excepted   from  limitation 375,    3S* 

to  move  to  vacate  judgment 12*1 

rights  saved  against  judgment  of  ejectment  by  default I'j^T 

action    for   dower    l.'^'^ 

new  trial  of  action  to  determine  claim  to  real  property l*^ 

application    for   certiorari    to    review   determination 21126 

III.  Supervising   insanity   as   affecting   testimony  and   proceed- 
ings. 

testimony  ^at  former  trial  of  party  since  insane 8M 

on  submission   to  arbitration    2382 

proceedings  on  appeal  from  justice  who  becomes  insajie 3066 

rV.  Action  to  annul  maraiage  of. 

lunacy    ground    for    anni:1ing   marriage 1T43 

action    by    relative .,,,...  1747 

action    by    next    friend 1748 

legitimacy  of  issue  of  marriage 1749 

order  allowing  next   friend   to  sue •«..  176^ 

1812 


INDBX. 

L«BAtl«B  —  Contlnved. 

V.  Action  to  compel  convsyanol 

when  maintainable.  • • 

who  may  maintain  • ••  S34S 

committee  may  be  directed  to  execute  conveyanee 3S47 

VI.  Partition  by  agreement. 

application  by  committee  for  authority 1590 

contents  of  petition 1591 

notice  of  application 1591 

to  superintendent  of  state  institution 1590 

court  may  authoris^e   lOVZ 

authority  to  committee  to  execute  releases 1092 

effect  ci  releases  lOHl 


I* 


Bfadiaon  Connty. 

surrogate's  court  stenographer,  salary \ 2490 

Mall. 

senrice    of    summons    by 436,  440 

service    of    papers    by 797,  2768 

on  attorney  residing  in  another  state 60 

time    added    when    paper   served   on  attorney   by   mail 798 

time  for  service  of  notice  of  trial  by 708 

deposit  of  papers  in  branch  post*ofiice  in  New  York  city 801 

return  of  deposition  by 907 

MsillcloiiB  Proaecutlon. 

included  in   term  **  personal  injury  *' S348 

limitation  of  action  884 

costs  when  recovery  is  less  than  $50 

excepted  from  jurisdiction  of  iustice's  court 

of  Troy  justice's  court 

of  Albany  city  court 8228 

Mmlprmetlee, 

limitation  of  action   ••••';.     384 

order  of  arrest  in  action  for ••••• •••     549 

In  justice's  court  2806 

L  Gbnekal  FsovxsioNa. 

a  state  writ  1091 

for  general  provisions,  see  "  WaiTS." 

when  granted  at  special  term • 2068 

at  term  of  appellate  division 2069 

return  to  first  writ 2073 

failure  to  make  return  punishable  as  contempt 2073 

oral  pleadings  abolished   .' 2080 

general  rules  relating  to  pleadings  applicable 2060 

writ  and  return  not  required  to  be  verified 2080 

to  be  amended  only  by  leave  of  court 2080 

cannot  be  stricken  out  as  sham 2080 

COpT  writ  or  return  not  required  to  be  served  on  attorney. .  2080 

prctcrcnce  of,  on  calendar 792 

alternative   or   peremptory 2067 

amendment  of  proceedings  when  writ  of  certiorari  proper. ..  .2148a 

Hi  ALTEaNATXVS  WEXT. 

how  granted.  .    .•••• •• • ••••••••• 906T 

aM>de  of  service  20T1 

on  court  or  judges  2071 

on  corporation 2071 

on  board  or  body  other  than  corporation • 2071 

wkere  returnable 2072 

■Mrtion  to  set  aside  writ 2075 

*  _  _ 
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MandantuB  —  Continued. 

II.  Altbxnatxvx  wut  —  G>ntiniiedi  

form  of  alle^tions  ••••••••••• -WTO 

joinder  of  grievances • 20T| 

demurrer  to  writ ^073 

grounds  of  demurrer  2076 

demurrer  to  part  and  return  to  part • 207tf 

how  return  made ^'^^ 

form  of  denials  and  allegations  in  return 2077 

defences  in  return  to  be  separately  stated  and  numbered....  2077 

further  return  cannot  be  compeUed 2078 

demurrer  to  return  2078 

service  of  notice  of  filing  return  or  demurrer. •  2W61 

after  issue  joined,  proceedings  are  same  as  in  action 2082 

when  issue  of  fact  arises 2079 

issues  of  fact  triable  by  jury 2063 

where  issue  of  fact  triable « 2064 

from  appellate  division,  where  issue  of  fact  triable 20S4 

where  issue  of  law  triable 2085 

rendition  of  verdict,  decision,  etc. 20SA 

final  order  may  be  entered  and  docketed  as  judgment 2082 

judgment-roll  on  final  order 2062 

final   order  in   favor   of  people   or  relator  must  award  per* 

emptory  writ « 2062 

recovery  of  damages  by  relator 2068 

costs  on  final  order  discretionary • ..•..  2066 

■tay  of  proceedings;  how  made «.. 2069 

extension  of  time  to  make  return  or  do  other  act •  2069 

appeal  from  final  order ..•••••. •«•  9067 

stay  of  execution  pending  appeal 2067 

III.    PnziirrosT  wkit. 

when  issued  in  first  instance ••••••••••• 2070 

notice  of  application   ..••%•• ^70 

service  of  notice  of  application  on  boards  of  three  or  more..  2070 

where  peremptory  writ  returnable ».... • 20^ 

•motion  to  set  aside  or  quash  writ ...••• 2075 

service 2075 

how  retprn  made  to  peremptory  writ • •  2074 

to  issue  on  final  order  on  alternative  writ 2062 

costs  to  be  awarded  as  on  motion 2066 

not  to  exceed  $60  and  disbursements • 2066 

stay  of  proceedings  2069 

extension  of  time  to  make  return  or  do  other  act...... •«....  2069 

fine  for  disobedience  by  public  officer  or  board •••••..  2090 

appeal  from  final  order •••• ••••••  2087 

stay  of  executian  pending  appeal ••••• 2067 

Mandate. 

defined. • ••...... •..••.••..... 8S4^ 

summons  deemed  mandate 418 

requisition  in  replevin  deemed  mandate • 1694 

disobedience  to,  a  civil  contempt •...• 14 

abuse  of.  a  civil  contempt 14 

duties  of  sheriff  as  to  service  and  execution  of 100-119 

of  surrogate's  court;  how  executed  and  returnable. •• 2S15 

of  justice  of  peace;  requisites « 313$ 

blanks  j)rohibited ZISR 

deputizing  private  person  to  execute.... 8156 

constable  to  execute  in  person •••..  S157 

sheriff  to  act  when  execution  retitled....... USB 

mfaetnrlnar  Corporations. 

•trtifn  trnployMt  exempt  from  jnty 

1»14 
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INDBZ. 


on  fil«  In  New  York  county  for  twenty  years  prctumptiTtt  evl* 
MArine  Omvnea* 

In  CZTT  COURT  OV  WtW  TOIX. 

juriBdiction • » 817 

order  of  arrest ••••. • 8177 

rules  regulating  arr^^st • 8177 

contents  of  order  of  arrest 8178 

service  of  summons  and  order  of  arrest 3179 

execution  of  order  3179 

bail  or  deposit  before  return 8180,  3181 

after  return 3182 

custody  of  defendant   8183 

return  of  sheriff  3184 

appearance  and  proceedings  after  return • 3185 

pleadings  may  be  oral  or  written 3186 

demand  for  jury  trial  • 3185 

preference  of  trial 3186 

trial 3186 

ordinary  action  may  be  brought  for  like  cause 8187 


• 


breach  of  promise,  see  "  Breach  of  Promxsb  to  Maery." 

original  certificate  of,   presumptive  evidence* 92( 

original  record  of,  presumptive  evidence 92S 

certified  copy  of  certificate  or  record  presumptive  evidence 928 

after  divorce  for  adultery  ..••  170 

action  for  divorce,  see  "  Divoacs.*' 

for  separation,  see  "  Sxparatiok." 
Action  to  annuu 

by  woman  married  under  sixteen   « • .  1742 

causes  for  annulment  1748 

who  may  sue  on  ground  that  party  under  a^e  of  consent. . . .  1744 

on  ground  that  former  nusband  or  wife  living 1745 

legitimacy  of  issue  of  marriage  annulled  because  former  hus- 
band or  wife  living 17i5 

because  parties  under  age   1749 

by  relative  on  ground  of  idiocy « 1716 

by  relative  of  lunatic   '. . .  1747 

by  next  friend  of  idiot  or  lunatic 1748 

legitimacy  of  issue  of  marriage  with  idiot  or  lunatic 1749 

on  the  ground  of  force,  duress  or  fraud 1750 

custody  and  maintenance  of  issue  of  marriage  annulled   for 

force  or  fraud 1751 

who  may  maintain  on  ground  of  impotcncy 1752 

to  be  brought  within  five  years 1752 

nature  of  action  to  be  indorsed  on  summons 1774 

service  of  summons  by  publication 438,  430 

proof  of  service  of  summons  1774 

when  and  how  issues  referred 1012 

trial  and  proof  of  facts 1753 

right  to  jury  trial  1753 

on   reference   testimony   and   proceedings  to   be  certified    to 

court  with  report 1229 

on  reference,  judgment  to  be  rendered  by  court 1229 

entry  of  judgment  by  default 1774 

entry  of  interlocutory  judgment  1774 

final  judgment  after  three  months 1774 

conclusive  effect  of  judgment 1754 

order  allowing  next  friend  of  idiot  or  lunatic  to  sue 1755 

interlocutory  judgment  may  award  costs 1774 

docketing  jud^ent  for  costs   1774 

execution  on  interlocutory  judgment  for  costs,  when  to  issue.  1774 

lais 
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See    "  StTKROCATE'g    COUET." 

'  may  sue  or  defend  as  if  single 450 

may    confess    judgment 12T3 

damages  to  person,  estate  or  character  and  separate  property..     4SA 
husband  not  proper  i)arty  in  action  for  tortious  act  of  wife..    4ri0 

i'udgment   for   or   against 12ri6 
lomestead,   exemption    of •. l^t99-140S 

may  release  to  husband  inchoate  dower  in  property  in  partition.  1571 
damages  for  slander  are  separate  property 190fi 

Marabal* 

appointment  of,  by  court  of  claims •••••• 366 

to  execute  certain  mandafcs  of  N.  Y.  city  court 33!l 

fees  of,  on  execution  of  mandates 339 

limitation  of  action  for  non-payment  of  money  collected 383 

M««ter  and  Servant. 

employee  of  party  disqualified  as  juror llSi^ 

summary  proceedings  to  dispossess  employee i231 

collection  of  wages  of  working  women 31^ 

judgment  for  wages  enforceable  against  earnings,  trust  inccmie, 
etc 1391 

Materlalnaan. 

defined 33W 


Matrimonial  Actions. 

action   to   annul   marriage,   sec   "  Markiage." 
for   divorccj    see    *'  Divorce." 
for  separation,   see   **  Separation.*' 

Mayor. 

of  New  York  may  change  place  of  holding  court ^ 


/ 


Mayor's  Court  of  Hndnon. 

See  "  Hudson,  Mayok's  Court  or  thb  Citt  or."* 

Mo«lia|Llc»'  lilen*. 

I.  GxNBXAL  rxovisioiia. 

purpose  of  title  • ••• .., SBtt 

definitions .••...•..• • • 3398 

to  be  enforced  by  action 33S9 

jurisdiction  of  action 3399 

of  N.  Y.  city  court 315 

of  city  court  of  Yonkers.  • 3208 

enforcement  under  contract  for  public  improvement... ......  3100 

provisions  apply  to  courts  of  record  only  except  as  otherwise 

provided 3401 

preference  over  contractors   34U 

judgment  for  delivery  of  property  in  lieu  of  money 341$ 

foreclosing  lien  on  public  improvement.. 3418 

foreclosing  lien  on  railroad  property... 3119 

n.  In  courts  op  record. 

consolidation  of  actions  by  different  lienors • 3401 

Joinder  of  lienors  as  plaintiffs ., 3402 

necessary  parties  defendant   3402 

waiver  of  defendant's  lien  by  failure  to  pleid..... 3402 

equities  of  lienors  to  be  determined 3403 

costs  and  disbursements   3411 

Jndgment  for  debt  on  failure  to  establish  lien 3412 

•fftr  to  pay  into  court •  Sill 

1316 


INDE3X. 

Hecliajilc*'  Lien«  —  Contlnned. 

IL  In  COURTS  OF  RECORD  —  Continued. 

judgment  for  deficiency •••...  8416 

notice  to  lienor  to  begin  action 3417 

cancellation  for  failure  to  begin  action , .  • 3417 

m.  Ik  courts  kot  of  record. 

action  to  be  commenced  by  personal  service  within  state 8404 

complaint  to  be  verified   3404 

necessary  allegations 3404 

form  and  service  of  summons 3404 

substituted  service  of  summons   3406 

joinder  t,  f  issue  by  verified  answer 3406 

judgment  by  default 3406 

trial  of  issues  3407 

enforcing  judgment   for  defendant 3407 

e:tecutions 3408 

appeals  from  judgments   3409 

filing  transcripts  of  judr^ments 3410 

costs  and  disbursements  , • 8411 

offer  to  pay  into  court. .'. ; 1418 

military  Ser%'lce. 

party    or   witness   absent   in,    evidence   given    in    former   trial 
admissible    y30 

Blllltla. 

action   by   attorney-general    to   try   title   to   or   forfeit   milttaiy 

ofllice,  sec  **  Quo  Warranto." 

governor  may  order  out  to  assist  sheriff 107 

sheriff  may  require  aid  of,  to  overcome  resistance 104 

pay,  pensions,  rewards,  arms,  etc.,  exempt  from  execution,  1303,  3028 

no  fee  for  administering  oath  to  officers 3280 

officers  and  privates  exempt  frdm  jury  service 1030,  lOSl,  1127 

proof  of  exemption 1082,  1128 

persons   honorably   discharged  after  five  years'  service  exempt 

from  jury  service    1030,  1081,  1127 

proof  ot  exemption   1082,  1128 

officers  to  certifv  to  jury  commissioner  in  New  York  persons 

performing  military  duty , .  1083 

Bfl  ad  em  earn  or. 

punishment  of  misdemeanors  created  by  act 8346 

sale  of  liquor  in  court-house  of  court  of  record < .  82,       33 

unlawfully  practicing  as  attorney  in  New^  York  city ^ 64 

permitting  person  to  practice  unlawfully  in  New  York  city....       64 

suspension  or  removal  of  attorney  on  conviction 67 

deceit  or  collusion  of  attorney 70 

purchase  of  claim  by  attorney 78,      75 

illegally  inducing  business 74.       75 

defence  of  prosecution  by  former  prosecutor .'.       80 

by  partner  of  prosecutor    78,       80 

refusal  to  assist  sheriff  when  commanded 106 

failure   to    separate   civil   and    criminal   and    male   and    female 

prisoners 125 

illegal  sale,  etc.,  of  liquors  in  jail 130 

permitting  prisoner  for  contempt,  etc.,  to  go  at  large 157 

assisting  or  conniving  at  escape 159 

refusal,  neglect  or  dclav  of  officer  to  make  senrch 961 

false  certificate  of  physician  to  juror  in  New  York 1126 

bribery  of  officer  by  juror  in  New  York 1122,  1123 

concealment  of  offer  to  take  bribe  from  juror  in   New   York 

county 1124 

wilful    neglect   of   duty   by   commissioner   of  jurors  of   Kings 

county ^ .^ 1159 

refusal  of,  or   false  information   to  commissioner  of  jurors  of 

Kings  county 1160 

tuppression  of  jury  notice  in  Kings  county , 1160 

physician  giving  fa1«:e  cortj'^catc,  etc.,  to  iuror  in  Kings  county,  1161 
pvrdiase  of  property  by  office*-  m:;Mng  sale,  etc... ■•.»•  1671 
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INDEX. 

Llmltntlona  of  Actlonn  —  Contiimed* 

II.  Actions  other  than  to  recover  real  property  —  ConCmaed. 

6.  Within  three  years. 

against  executox$,  «ic.,  to   recover  cAuUt<^ ^S 

£pr  taking  pr  4etaii)Hig  personal  p(»pcxty 3^3 

for  personal   injury   res\iUmg  ftTo^   ^eglig^nce 383 

for  penalty   to   pe^sop   aKgri^ved SSS 

£or  pQpaUics  against  directors  and  stpck^iolders  qI  baoks 

and    moneyed    corpo -iitions 34 

against  constable  Cor  oiipcval  acta  or  cmtsaions SS 

for  non-payment  of  money  collected  on  ej(ocuttoa S3 

7.  Within  two  years. 

for  causing  death   .  j   negligence 199S 

for  damages  for  encroaching  wall 148^ 

assauU  and  battery 3S4 

criminal   conversation 384 

false    imprisonment    384 

forfeitures  to  state ^ 

libel 3J« 

malicious   prosecution    $^ 

malpractice *^ 

penalties  to   tiao  state 3^ 

by  state  for  penalty  recoverable  by  any  person  who  may  ^ 

sue 3S7 

seduction 3^* 

slander 3M 

pfiotio^  to  vacate  judgiQ<3i;(t  £pr  error  in  iaci 1^^ 

&  Within  o/k€.  y^nvr. 

ejectment  for  encroaching  wall 1499 

for    seizure    of    strays 31"T 


penalty   recoverable   W.any   person  _^ho   ms^y.   sye 3S^ 

against  shcn'fT   for  ofljciat  act  or  orpissi^n SSTi 

against  coroner,   for  oHicial  act  or  omissTon 3?v» 

against  officers  other  Ihan   sheriff,  etc,   for  c^^c^f^ '"^ 

motion  to  vacate  judgment  for  irregularity ISS 

9.  Within  six  months. 

on  claim  rejected  by  executor  o,c  ^m^liv^atpr 1SS2 

aoticje  of  clai(p  agaiyst  state ......... .^ 264 

10.  Within   four   months. 

relief  by  certiorari  to,  revie\v   deteri;9Vti.4lion 2H& 

11.  WUhin  thrcs  months. 

by  claimant  for  taking  chattel  m  replevji^ 1710 

in.  Disabilities. 

must  exist  when  right  of  action  accrues 4($8 

several,   no  limitation  until   all  reraqtvcd 400 

of  alieils  during  war 404 

of  next  of  kin,  legatees  and  creditors 3^ 

by  infancy,  insanity  and  imprisonment  for  crime. . .' 396 

on   application  for  certiorari  to  review  determination 2126 

in    action    for    dower 1596 

on  motions  to  vacate  judgements  for  irregularity  or  error  in 
fact 1391 


INDEX. 
I^lmltAtlon*  of  Action*  —  Cov(tln«yed* 

IV.    ^llT9«VrTI0V    AMD    SUSSSifStOH. 

partial  payment  avoids  presumption  of  payment  of  judgment.  376 

avoiding  effect  of  return  of  execution  partly  sati^^ed 377 

acknowledgment  or  new  promise  to  be  in  writing. . '. 390 

of  action  tor  dower  by  written  acknowledgment 1596 

by  aation  gainst  unincorporated  association 1923 

by  death  ot  creditor 402 

of    debtor     403 

where  debtor  dies  within  state 403 

without    the    state 391 

absencQ   froQi    state ^ 401 

concealment ,  within    state 401 

period  occupied  by  action  to  recover  property  of  decedent....  403 

by  futile  submission  to  arbitration 411 

stay  by  injunction  or  other  order  excepted. 406 

cause    of    action    pleaded    as    defence,    etc.,    in    discontinuing 

action 412 

termination  of  action  otherwise  tbaii  by  judgment  on  merits. .  406 

reversal  of  iddgment 405 

V.  Whbn  action  accrues;  computation  of  period. 

periods  to  be  computed  from  accruing  of  right  to  relief 415 

when   demand   essential    to   cause   of  action 410 

computation    when    defendant    without    state    on    accruing   of 

cause ." .  401 

actions  by  executors,  etc.,  to  recover  personal  property 392 

when  cause  accrues  on  current  account 386 

on  covenant  of  seisin  or  against  incumbrances 381 

by  legatee    against    executor    for    legacy 1819 

by  principal  against  agent,   for  misconduct 407 

VI.  Commencement  of  action. 

court  cannot  extend  time  for  commencement  of  action 784 

by  service  of  summons 398 

attempt  to  commence  equivalent  to  commencement 390 

requisites   of   attempt    to   commence 399 

in  court   not   of    record 400 

service    of    summons    by    publication    after    attempt    to    com- 
mence   438 

i«l4lii9ni.. 

not  to  be  sold  in  court-house  during  sittings 32 

punishment  for  illegal  sale  in  court-house 33 

not  to  be  sold  or  used  in  jails 128 

permit  to  use  liquors   in 12$) 

justice's  court  not  to  be  held  in   room  where  traffic  in  liquor 

authorized 2868 

IjIm  Pendens. 

Sec  "  Notice  op  Pendency  of  Action." 

Ijl^lnaraton  County. 

stenographer  for  county  court 861 

allowance  to  grand  and  trial  jurors 8314 

JL^i^  Compantes. 

excepted  from  provision  for  voluntary  dissolution 2420 

laii 


INDBZ. 
Idcma  -«-  Gonitinmed. 

IIL   As  APPECTXO   BY  FAXTITION. 

lienors  may  be  made  parties  In  partition • 1539,  1541 

reference  to  inquire  as  to  partition.. 1561 

publication  of  notice  to  prove    liens 1563 

direction  for  sale  free  from  lien  of  debts  of  decedent 1^8 

on  actual   partition,    lien   on   undivided   share   attaches   only 

to  part  assigned  to  share 1540 

payrnent  into  court  to  satisfy  liens  on  shares  of  property  sold.   1563 

application  by  lienor  for  money  paid  into  court 1564 

payment  and  satisfaction  of  liens  on  shares  of  lands  sold.  lfG5.  1^0 
final  judgment  confirming  sale  bars   liens  not  proved    after 

notice • •• • ••  IfffS 

rV.   As  APPBCTXD  BY  ACTION  FOB   DOWEB. 

inferior  liens  attach  to  residue  on  admeasurement 1615 

reference  to  ascertain  prior  to  sale  to  pay  dower  in  gross. . .  .  1621 
property  may  be  sold  €ree  from  or  subject  to  liens. ......•••  1G2S 

Life  BatAtea* 

Seep  also,  "  Lxfb  Tenant.** 

division  in  partition  when  life  estate  exists  in  undivided  share.  155S 
investment  of  proceeds  of  land  sold  in  partition  paid  into  court 

for  benefit  of  life  tenant , 1583 

action  for  waste  against  tenant  for  life 1651 

forfeiture  of,   for  malicious  waste 1655 

life  tenant  holding  over  liable  for  full  profits 16$4 

sale  of  life  estate  of  infant  or  incompetent  for  gross  sum 236? 

LJ^  Tenant. 

Pbocxidxncs  to  dxscoveb  deatb. 

petition  for  production  of  tenant «..  2302 

contents  of  petition  • 2903 

service  of  petition  and  notice • 2304 

when  commission  to  issue 2905 

order  to  produce  before  court  or  referee 2306 

service  oi  order  to  produce 2306 

hearing  before  referee 2306 

powers  of  referee 2306 

compensation  of  referee 2306 

habeas  corpus  to  produce  life  tenant 2307 

report  of  referee^ .^ 2306 

dismissal  of  petition  on  production  or  proof  of  existence. . . .  2309 
costs  on  dismissal  of  petition 2309 

y  deemed  dead  if  not  produced  and  existence  not  proved 2310 

order  to  let  petitioner  into  possession 2310 

commission  to  issue  if  life  tenant  without  the  state 2311 

dismissal  for  failure  of  petitioner  to  take  o<it  commission....  2Sni 

ef  open  commission  may  issue  without  interrogatories 231^ 

return  of  commission 2312 

petitioner  to  give  notice  of  execution  of  commission 2312 

service  of  notice  of  execution  of  commission 2313 

{»owers  of  commissioner 2314 
ife  tenant  must  be  produced  before  commissioner 2314 

taking  of  testimony  before  commissioner 2314 

proceedings  on  return  of  commission 231f 

costs  of  proceeding  2316 

restoration  of  property  on  proof  of  existence  of  life  tenant. .  2317 

action  by  person  evicted  for  rents  and  profits ^8 

€>rder  presumptive  evidence  only  in  ejectment 


IND£X 

Iflmltatlons  of  Actions. 

Sec    Surrogate's   Court. 

cases  included   within  the  statute   414 

special  proceedings  included  within  the  statute 414 

state  subject  to  same  limitations  as  private  persons 889 

against  non-resident  on  demand  barred  at  domicile   390 

cause  of  action  arising  in  another  state  390a 

bank  notes  and  bills,  etc.,  used  as  money  excepted  393 

cause  of  action  barred  by  statute  cannot  be  used  as  defence  or 

counterclaim 397 

presumption  of  satisfaction  of  judgment    37R 

must   be   pleaded    413 

pleading  presumption  of  payment  of  judgment   378 

L  FOK   UAL   FSOPnTY. 

by  state. 362 

by  grantee  of  state • • 363 

after  annulling  patent  or  grant 364 

seizin  within  twenty  years  necessary 865,     366 

within  twenty  years,  action  for  dower 1596 

within  one  year,  ejectment  for  encroaching  wall.  • 1499 

entry  effectual  only  when  action  begun  within  one  year 367 

possession  presumed  from  legal  title 368 

cxxupation  presumed  to  be  under  legal  title 368 

adverse  possession  under  written  instrument  or  judgment. •••  369 

wnat  constitutes 870 

•dyerte  possession  not  founded  on  written  instrument •  871 

wnat  constitutes 872 

relation  of  landlord  and  tenant  presumed  to  continue 373 

right  of  possession  not  affected  by  descent  cast 374 

disabilities  from  infancy,  insanity  and  imprisonment 875 

n.  Actions  otrsr  trak  to  secoves  seal  feofibtt. 

1.  }Vithin  twenty  years, 

•ealed  instruments • • 881 

to  redeem  from  mortgage •••••••••  879 

on  judgment  of  court  ofrecord •••••  876 

8.  IVithin  ten  years, 

actions  not  otherwise  provided  for. ...,.•••••••• 888 

by  state  to  recover  public  funds • 1973 

proceedings  supplementary  to  execution ,• 2436 

&  Within  seven  years. 

application  for  leave  to  defend  after  judgment  by  default 

on  torvice  by  publication •••••••••• 445 

4k  Within  sU  years. 

tiiBple  contracts. ••••••  882 

to  recover  chattel   • • • 882 

lor  fraud 882 

to  establish  will   882 

injury^  to  property • • ••...•  382 

personal  injury • ••••  382 

judgment  of  court  not  of  record ••  382 

docketing  transcript  of  judgment  of  Justice't  conrt 8017 

•b  Within  five  years. 

to  annul  marriage • 1752 

divorce.  1758 
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INDEX. 

Limitations  of  ActlonM  —  Continaed-. 

II.  Actions  other  than  to  recover  real  property  —  Confmuedl 

6.  Within  three  yj:Qrs, 

against  executors,  «ic.,  to  recover  cbattet S!3 

£pr  taking  pr  4«^taii|^nfir  personal  pcopt^riy 3$o 

for  personal   -njury   resviUmg  from   t\«gligciice 3Si 

for  penalty   U.   pc^so^  aggrieved oSS 

for  penalties  a;^ainRt  directors  and  stQ^bolders  of  banks 

and    moneyed    corpo  alions 3H 

against  constable  for  oi^cial  acta  or  qmisaions SSS 

for  non-payment  of  money  coi^'cted  on  execution «  .  3Sl 

7.  Within  two  years. 

for  causing  death    ^j  negligence I90S 

for  damages  for  encroaching  wall 141^ 

assault  and  battery 3^4 

criminal   conversation    3M 

false    imprisonment 384 

forfeitures  to  state 3M 

libel 3?^ 

malicious   prosecution    ^t«4 

malpractice $^ 

penalties  to   tJae  state S^ 

by  state  for  penalty  recoverable  by  any  pexaon  who  may 

sue S8T 

seduction •*?S4 

slander • SS4 

^lotion  to  vacate  jttdgiQcnt  fpr  error  ip  fact 1290 

8.  Within  ojug  yfOT" 

ejectment   for  encroaching  wall 14S& 

for   seizure    of    strays SllT 

penalty   recoverable   Jj/.any   p,erson   lyho   may    svc ^T 

against  sheriff   for  o.^ciaf  act  or  omission Sv» 

agains^^t  coroner,   for  oiHcial  act  or  oniissjon 3sr> 

against  officers  other  Ihan   sheriff,  etc;,   for  f^^ca^ ^' 

motion  to  vacate  judguicnt  for  irregularity....! 1^ 

9.  Within  six  months. 

on  claim  rejected  by  executor  oc  ^(ic^i^i^ratpr ISS 

aotif c  of  claicgi  i^^aivst  state i . . '. . .' 254 

10.  Within   four  months. 

relief  t>y  certiorari  to.  review   detcr^^iw.a.lion 2125 

11.  WiihtA  thrc£  months. 

by  claimant  for  taking  chattel  vn  replevii^ 1710 

in.  Disabilities. 

must  exist  when  right  of  action  accrue 40$ 

several,   no  limitation   until   all   remQYQ4 ^ 

of  aliens  during  war '. 404 

of  next  of  l<in,  legatees  and  creditors oS*2 

by  infancy,  insanity  and  imprisonment  for  crime...* 396 

on   application   for  certiorari  to  review  determination 2136 

in    action    for    dower 1596 

on  motions  to  vacate  judgments  for  irregularity  or  error  in 

fact »*- isn 
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INDBX. 

I^lntitatlona  of  Action*  —  ContiAVAd* 

IV.   lu7Vi9iVm0if   AKD   SUSSSHSXOJV. 

partial  payment  avoids  presumption  of  payment  of  judgment.  376 

avoiding  effect  of  return  of  execution  partly  satii^^ed 37Z 

acknowledgment  or  new  promise  to  be  in  writfni^. . '. 39o 

ol  actioo  for  dower  by  written  acknowledgment 1506 

by  action  against  unincorporated  association 1923 

by  death  of  creditor 402 

of    debtor     403 

where  debtor  dies  within  state 403 

without    the    state 391 

absence   froQi   state ^ 401 

coticealment    within    state 401 

period  occupied  by  action  to  recover  property  of  decedent 408 

by  futile  submission  to  arbitration 411 

stay  by  injunction  or  other  order  excepted 406 

cause    of   action    pleaded    as   defence,    etc.,    in    discontinuing 

action 412 

termination  of  action  otherwise  than  by  judgment  on  merits..  406 

reversal  of  iudgn^ent 406 

V.  When  action  accrues;  computation  of  pskiod. 

periods  to  be  computed  from  accruing  of  right  to  relief 415 

when   demand   essential    to   cause   of  action 410 

computation    when    defendant    without    state    on    accruing    of 

cause 401 

actions  by  executors,  etc.,  to  recover  personal  property 392 

when  cause  accrues  on  current  account ' 3<S6 

on  covenant  of  seisin  or  against  incumbrances 381 

b^  legatee    against    executor    for    legacy 1819 

by  principal  against  agent,   for  misconduct 407 

VI.  Commencement  or  action. 

court  cannot  extend  time  for  commencement  of  action 784 

^y  service  of  summons 398 

attempt  to  commence  equivalent  to  commencement 309 

requisites   of   attempt   to   commence 399 

in  court    not   of   record 400 

service    of    summons    by    publication    after    attempt    to    com- 
mence    438 

not  to  be  sold  in  court-house  during  sittings 32 

punishment  for  illegal   sale  in  court-house 33 

not  to  be  sold  or  used  in  jails 128 

permit  to   use  liquors   in ^ 120 

justice's  court  not  to  be  held  in   room  where   traffic  in  liquor 

authorized 2868 

IjIm  Pendens* 

See  **  Notice  op  Pendency  of  Action." 

IjlTlnflTston  ConntT* 

stenographer  for  county  court • 801 

allowance  to  grand  and  trial  jurors 8314 

JL^u  Compantes. 

excepted  from  provision  for  voluntary  dissolution 2420 


INDEX. 

Lonir  Inland  City,  City  Coart  of. 

is  a  court  of  record * 

Lost  Docnments, 

suppWing  lost  papers  and  pleadings T3S 

proof    of    loss    and    contents    ot    instrument    for    payment     of 

money  on  entry  of  judgment  by  default 121-' 

action  to  establish  lost  will 1N>1 

evidence  required  to  establish  lost  or  destroyed  will iNUi 

action  upon  lost  bills  and  notes VM' 

indemnity  to  be  upvcn  on  judgment  or  lost  bill  or  note 1917 

state  and  its  officers  may   recover  on   lost  bill   or  note   without 

giving   indemnity ISIIS 

probate  of  lost  or  destroyed  will 261£ 

See  "  SuaaocA-re's  Court." 

jurisdiction  over  custody  of  person  and  care  of  property 2330 

appointment,    powers    and    duties    of    committee    of    i>erson    and 
property,   see  "Committee  or   Person   and  Property  of   In- 
competent Persons." 
special  proceedings  to  sell,  mortgage  or  lease  real  property,  see 
"  Sale  of   Real   Property." 

to  be  discharged,  if  arrested S54 

cannot  be  party  to  submission  to  arbitration 2365 

application  to  release  inchoate  dower  right  of 23^1 

order  on  application    ZKl 

court  may  compel  specific  performance  of  contract  made  by..   2344a 

I.  Service  op;  appearance. 

service  of   summons   on 426 

may   be    dis  cnsed   with   by   order 43) 

on  person  designated  in  order 4St 

designation  of  person  to  receive  hummons 427,  42b 

service   of  summons  on   committee  by    publication 438^  431^ 

appointment  of  special  guardian  ad  litem 4SS^ 

special  guardian  ad  litem  k^xcludes  committee  from  control. —  428 

appearance  of,  in  condemnation  proceedings S36i 

II.  Limitations  of  actions  against. 

disability   by  insanity  excepted   from   limitation 375,     ^9fi 

to  move  to  vacate  judgment. 12S»1 

rights  saved  against  judgment  of  ejectment  by  default 1«C!7 

*       action   for   dower ITiCMS 

new  trial  of  action  to  determine  claim  to  real  prbi>erty ItVW 

application    for   certiorari    to    review   determination 212lf 

III.    SUPERVISINC     insanity     AS     AFFECTING     TESTIMONY     AND    PROCEEIft- 
INGS. 

testimony , at  former  trial  of  party  since  insane ^"^ 

on  submissi(m  to  arbitration   2381! 

proceedings  on  appeal  from  justice  who  becomes  insajie 3(Xi6 

IV.  Action  to  annul  marxiace  of. 

lunacy    ground    for    annuling   marriage ^I^ 

action    by    relative 1747 

action    by    next    friend 1748 

legitimacy  of  issue  of  marriage 1749 

order  allowing  next  friend  to  sue • 1755 


INDEX. 

E/m»atlMi  —  Contlniied. 

V.  Action  to  compel  conveyancx. 

when  maintainable •• 

wlio  may  maintain ••••  834# 

committee  may  be  directed  to  execute  conveyance 2S47 

VI,  Partition  by  agreement. 

application  by  committee  for  authority 1590 

contents  of  petition 1591 

notice  of  application 1591 

to  superintendent  of  state  institution 1590 

court  may  authorise   lOWE 

authority  to  committee  to  execute  releases 1502 

effect  of  releases  1S9S 


!• 


Madinon  Coanty. 

surrogate's  court  stenographer,  salary ; 2490 

MsiU. 

service    of    summons    by 436,  440 

service   of    papers    by 797,  2768 

on  attorney  residing  in  another  state 60 

time    added    when    paper   served   on  attorney   by   mail 798 

time  for  service  of  notice  of  trial  by 70S 

deposit  of  papers  in  branch  post*office  in  New  York  city 801 

return  of  deposition  by 007 

Ifallclovii  Pronecvtion. 

included  in   term  "  personal  injury  " 834S 

limitation  of  action  S84 

costs  when  recovery  is  less  than  $50 

excepted  from  jurisdiction  of  iustice's  court 

of  Troy  justice's  court 

of  Albany  city  court 

Blalpraetiee. 

limitation  of  action ; .     384 

order  of  arrest  in  action  for '•• • 548 

in  justice's  court  • 2806 

IfaBdamvs. 

L  Genxbal  provisions. 

a  state  writ  1901 

for  general  provisions,  sec  "  Writs.** 

when  granted  at  special  term 2068 

at  term  of  appellate  division 2069 

return  to  first  writ 2073 

failure  to  make  return  punishable  as  contempt 2073 

oral  pleadings  abolished   .' 2080 

general  rules  relating  to  pleading^  applicable 2080 

writ  and  return  not  required  to  be  verified 2080 

to  be  amended  only  by  leave  of  court 2080 

cannot  be  stricken  out  as  sham 2080 

copy  writ  or  return  .not  required  to  be  served  on  attorney. .  2080 

preterence  of,  on  calendar 792 

alternative   or   peremptory 2067 

amendment  of  proceedings  when  writ  of  certiorari  proper. ..  .2148a 

TtL  Altirnative  writ. 

how  granted.  . • 908T 

Mode  of  service  20T1 

on  court  or  judges 2071 

on  corporation 2071 

on  board  or  body  other  than  corporation •••••  2071 

wlwrc  returnable 2072 

WOtioa  to  set  aside  writ 2075 
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KABdaiiivii  —  ContlBved. 

I  J.  Altssnativb  writ  •— Continued. 

form  of  alle^tions • ViHM 

joinder  of  grievances 207i 

demurrer  to  writ • • 2073 

5 rounds  of  demurrer   • • • •-  2076 
emurrer  to  part  and  return  to  part 2076 

how  return  made 2074 

form  of  denials  and  allegations  in  return 2077 

defences  in  return  to  be  separately  stated  and  numbered....  2077 

further  return  cannot  be  compelled 207S 

demurrer  to  return  2078 

service  of  notice  of  filing  return  or  demurrer 2061 

after  issue  joined,  proceedings  are  same  as  in  action 2083 

when  issue  of  fact  arises 2079 

issues  of  fact  triable  by  jury 2063 

where  issue  of  fact  triable 2064 

from  appellate  division,  where  issue  of  fact  triable 20S4 

where  issue  of  law  triable 2065 

rendition  of  verdict,  decision,  etc 2063 

final  order  may  be  entered  and  docketed  as  judgment. ......  2082 

judffment-roll  on  final  order 2063 

final  order   in   favor   of  people  or  relator  must  award  per- 

emptory  writ.  .  .  2062 

recovery  of  damages  b;y  relator 2088 

costs  on  final  order  discretionary 2066 

stay  of  proceedings;  how  made •  2069 

extension  of  time  to  make  return  or  do  other  act •  2069 

appeal  from  final  order 2067 

stay  of  execution  pending  appeal • 206T 

III,      PSKSMPTORY  WRIT. 

when  issued  in  first  instance ••• •  20T9 

notice  of  application   2070 

service  of  notice  of  application  on  boards  of  three  or  more..  2070 

where  peremptory  writ  returnable 2072 

4notion  to  set  aside  or  quash  writ •••..  2075 

service. 207S 

how  retprn  made  to  peremptory  writ 2074 

to  issue  on  final  order  on  alternative  writ 2062 

costs  to  be  awarded  as  on  motion 2086 

not  to  exceed  $60  and  disbursements 20M 

stay  of  proceedings  •  2069 

extension  of  time  to  make  return  or  do  other  act 2089 

fine  for  disobedience  by  public  o£Scer  or  board 2090 

appeal  from  final  order •••••  2067 

stay  of  execution  pending  appeal. • •••• 2067 

KMidAte. 

defined. • ••••. •••••••••••••••••.••••  8S4C 

summons  deemed  mandate 41S 

requisition  in  replevin  deemed  mandate .•••. 16M 

disobedience  to,  a  civil  contempt .••.•• 14 

abuse  of.  a  civil  contempt 14 

duties  of  sheriff  as  to  service  and  execution  of 100-119 

of  surrogate's  court;  how  executed  and  returnable 3SSIS 

of  justice  of  peace;  requisites « 319S 

blanks  prohibited • S135 

deputizing  private  person  to  execute • 81fi6 

constable  to  execute  in  person • ,  8157 

sheriff  to  act  when  execution  reiaated •• 8188 

MmmMtmetnrinm  Corporations. 

Mrtaia  employeee  exempt  fn^ra  jsiy 

1»14 
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on  file  In  New  York  countj  for  twentj  ycart  presunptiTe  erl- 
dencc^  •  •  ••••••••••••••••••••••••••••••••••••••••••••••^    80S 

Im  city  COUKT  of  XXW  YOftX. 

jurisdiction. » 817 

order  of  arrest ..••• 3177 

rules  regulating  arr'^st 8177 

contents  of  order  of  arrest 3178 

service  of  summons  and  order  of  arrest 3179 

execution  of  order 3179 

bail  or  deposit  before  return 3180,  3181 

after  return 3182 

custody  of  defendant  3183 

return  of  sheriff  3184 

appearance  and  proceedings  after  return 3185 

pleadings  may  be  oral  or  written 8185 

demana  for  jury  trial 3185 

preference  of  trial 3186 

trial 3186 

ordinary  action  may  be  brought  for  like  cause 8187 


breach  of  promise,  see  "  Breach  of  Promisb  to  Marry." 

original  certificate  of,  presumptive  evidence 921 

original  record  of,  presumptive  evidence 928 

certified  copy  of  certificate  or  record  presumptive  evidence 928 

after  divorce  for  adultery 1761 

action  for  divorce,  see  "  Divorcr." 

for  separation,  see  '*  Separatzom." 
Action  to  annul. 

by  woman  married  under  sixteen 1742 

causes  for  annulment   174S 

who  may  sue  on  ground  that  party  under  a^e  of  consent....  1744 

on  ground  that  former  nusband  or  wife  living 1745 

legitimacy  of  issue  of  marriage  annulled  because  former  hus- 
band or  wife  living  1715 

because  parties  under  age   1749 

by  relative  on  ground  of  idiocy 1716 

by  relative  of  lunatic  .'. . .  1747 

by  next  friend  of  idiot  or  lunatic 1748 

legitimacy  of  issue  of  marriage  with  idiot  or  lunatic 1749 

on  the  ground  of  force,  duress  or  fraud 1750 

custody  and  maintenance  of  issue  of  marriage  annulled   for 

force  or  fraud 1751 

who  may  maintain  on  ground  of  impotency 1752 

to  be  brought  within  five  years 1752 

nature  of  action  to  be  indorsed  on  summons 1774 

service  of  summons  by  publication 438,     430 

proof  of  service  of  summons  1774 

when  and  how  issues  referred 1012 

trial  and  proof  of  facts 1753 

right  to  jury  trial  1753 

on   reference   testimony   and   proceedings   to   be   certified   to 

court  with  report 1229 

on  reference,  judgment  to  be  rendered  by  court 1229 

entry  of  judgment  by  default 1774 

entry  of  interlocutory  judgment  1774 

final  judgment  after  three  months 1774 

conclusive  effect  of  judgment 1754 

order  allowing  next  friend  of  idiot  or  lunatic  to  sue 1755 

interlocutory  judgment  may  award  costs 1774 

docketing  jud^ent  for  costs   1774 

execution  on  interlocutory  judgment  for  costs,  when  to  issue.  1774 
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Married  Wonaii. 

See  "  Surrogate's  Covwt.*' 

*  may  sue  or  defend  as  if  single 450 

may    confess    judgment 12n 

damages  to  person,  estate  or  character  and  separate  pro;>erty..  49'^ 

husband  not  proper  iiarty  in  action  for  tortious  act  of  wife . .  4.X> 

judgment   for   or   against 12iV 

homestead,   exemption    of *. , ,  l!t9&-140S 

may  release  to  husband  inchoate  dower  in  property  in  partition.  Vul 

damages  for  slander  are  separate  property 19i^ 

MamhaL 

appointment  of ,  by  court  of  claims... 296S 

to  execute  certain  mandates  of  N.  Y.  city  court 339 

fees  of,  on  execution  of  mandates 33S 

limitation  of  action  for  non-payment  of  money  collected 3^ 

Maater  and  Servant. 

employee  of  party  disqualified  as  juror 119 

summary   proceedings  to  dispossess  employee. 2231 

collection  of  wages  of  working  women 31(7 

judgment  for  wages  enforceable  against  earnings,  trust  income, 

etc 1391 

Mat  er  lalnaan. 

defined 3?96 

Matrimonial  Actions. 


action   to   annul   marriage,   sec   '*  Marriage. '* 
for   divorce,    see    '*  Divorce." 
for  separation,   see   "  Separation." 

Mayor. 

of  New  York  may  change  place  of  holding  court 42 

Mayor'*  Court  of  Hvdnon. 

See  "  Hudson,  Mayor's  Couet  of  tbx  City  of.** 

Me«ha|iie»'  Liens. 

I.  GbNBRAL  PftOVISlOHS. 

purpose  of  title  ..••.•.••••••••«••••••••••••••••••• 8M6 

definitions.  •  • •• • • 8S8g 

to  be  enforced  by  action • ••......  3SO 

jurisdiction  of  action •...........•.• 3390 

of  N.  Y.  city  court 315 

of  city  court  of  Yonkers 3303 

enforcement  under  contract  for  public  improvement 3400 

provisions  apply  to  courts  of  record  only  except  as  otherwise 

provided 3401 

preference  over  contractors 3414 

judgment  for  delivery  of  property  in  lieu  of  money 3415 

foreclosing  lien  on  public  improvement S41S 

foreclosing  lien  on  railroad  property 3419 

n.  In  courts  op  record. 

consolidation  of  actions  by  different  lienors. 3401 

Joinder  of  lienors  as  plaintiffs • 34Q2 

necessary  parties  defendant   3402 

waiver  of  defendant's  lien  by  failure  to  plead 340S 

equities  of  lienors  to  be  determined 3403 

costs  and  disbursements  3411 

Judgment  for  debt  on  failure  to  establish  lien 8412 

to  pay  into  court ••»••«•••  SIIS 
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Mecluuilcii'  Lien* — Contlnitetf. 

II.  Iv  COURTS  o¥  RECORD  —  Continued. 

judf^cnt  for  deficiency 8416 

notice  to  lienor  to  begin  action 3417 

cancellation  for  failure  to  begin  action 3417 

ni.  In  courts  not  of  r£Cord. 

action  to  be  commenced  by  personal  service  within  state 3404 

complaint  to  be  verified  8404 

necessary  allegations 3404 

form  and  service  of  summons 3404 

substituted  service  of  summons   3405 

joinder  cf  issue  by  verified  answer 3406 

judgment  by  default 3400 

trial  of  issues  3407 

enforcing  judgment   for  defendant 3407 

executions 340A 

appeals  from  judgments   3400 

filing  transcripts  of  jud<nnent8 8410 

costs  and  disbursements 8411 

offer  to  pay  into  court. .'• ',,,,,..  t418 

Blllitary  Service. 

party    or   witncs?^   absent    in,    evidence   given    in    former   trial 
admissible    330 

Mllltlsi. 

action   by   attorney-general    to   try   title  to   or   forfeit   military 

office,  see  "  Quo  Warranto." 

governor  may  order  out  to  assist  sheriff 107 

sheriff  may  require  aid  of,  to  overcome  resistance 104 

pay,  pensions,  rewards,  arms,  etc.,  exempt  from  execution,  1308,  3028 

no  fee  for  adminijtering  oath  to  officers 8280 

officers  and  privates  exempt  frdm  jury  service 1030,  1081,  1127 

proof  of  exemption 1082,  1128 

persons  honorably   discharged  after  five  years'  service  exempt 

from  jury  service    1080,  1081.  1127 

proof  ot  exemption   1082,  1128 

officers  to  certify  to  jury  commissioner  in  New  York  persons 

performing  military  duty 1083 

iffademeanor. 

punishment  of  misdemeanors  created  by  act 8346 

sale  of  liquor  in  court-house  of  court  of  record 82,  38 

unlawfully  practicing  as  attorney  in  New  York  city ^ 64 

permitting  person  to  practice  unlawfully  in  New  York  city....  64 

suspension  or  removal  of  attorney  on  conviction 67 

deceit  or  collusion  of  attorney 70 

purchase  of  claim  by  attorney 78,  75 

illegally  inducing  business   74.  76 

defence  of  prosecution  by  former  prosecutor .'.  80 

by  partner  of  prosecutor    78,  80 

refusal  to  assist  sheriff  when  commanded 106 

failure   to    separate   civil    and    criminal    and    male   and    female 

prisoners 125 

illegal  sale,  etc.,  of  liquors  in  jail 130 

permitting  prisoner  for  contempt,  etc.,  to  go  at  large 157 

essisting  or  conniving  at  escape  150 

refusal,  neglect  or  delav  of  officer  to  make  search 961 

false  certificate  of  physician  to  juror  in  New  York 1120 

bribery  of  officer  by  juror  in  New  York 1122,  1123 

concealment  of   offer   to   take  bribe   from  juror  in   New   York 

county. 1124 

wilful    neglect   of   duty   by   commissioner   of   jurors   of    Kings 

county 1150 

refusal  of,  or  false  information  to  commissioner  of  jurors  of 

Kings  county 1160 

suppression  of  jury  notice  in  Kings  county 1160 

physician  giving  fal«:e  cTti^ratc,  etc.,  to  turor  in  Kings  county.  1161 

purdiRse  of  property  by  office-  *Ti?^<tng  sale,  etc 1671 
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▼cxatlous  and  unauthorized  suit  in  nam*  of  another  or  ficthioiif 
person. 1901 

refusal  of  usurper  to  deliver  books,  etc.,  after  judgment  of 
ouster 1W2 

illegally  reimprisoning  prisoner  discharged  on  habeas  corpus  or 
certiorari 2061 

concealing  prisoner  to  avoid  habeas  corpus  or  certiorari. .  2052*  2063 

failure  of  justice  of  peace  to  pay  over  money 3152 

Mimioiiier. 

waiver  of  misnomer  of  corporation 1777 

of  defendant  in  action  against  stockholders 1815 

of  member  of  unincorporated  association  does  not  affect  lia- 
bility of  other  members 19SI 

habeas  corpus  and  certiorari  to  inquire  into  detention  not  to  be 
disobeyed  for. 2QSI 

HiatAlce. 

in  writ  or  process 24 

defects  curoi  by  verdict,  etc.,  and  judjgment 731 

to  be  corrected  by  court 72^. 

power  of  court  to  amend  process,  pleadings,  etc. TS^ 

immaterial  errors  to  be  disregarded 723 

relief  within  one  year  against  defaults  by  mistake,  etc 721 

correcting,  in  surro^te^  court ._. . .  2770 

in  condemnation  proceedings  721-730,  S3&^ 


bank  notes  and  bills  used  as  money  excepted  from  statute  of 

S  limitations. • •...••..•• MS 

aid   into  court,  supervision  of « comptroller 744d 

eposit "4" 

execution  may  be  levied  on 14H» 

bank  bills,  bonds,  etc.,  how  levied  on 1411 

Monroe  ComitT* 

jail    liberties    for 14*- 

stenographer   for   county   court   of .%1 

surrogate  not  to  act  as  referee  or  practice  as  attorney 247-} 

compensation    of   stenographers   in   surrogate's  court 2!i"" 

'• 

it 


proceedings  to  mortgage  corporate  real  property, 

TioNs;     '"  Sale  of  Rbal  FaoriaTY." 
special  proceedings  to  mortgage  real  proi)erty  of  infant  or  in- 
competent person,  see  "  Sals  or  Rkal  Paoramr." 
foreclosure  by  action,  see  *'  Forbclosurb." 

by  advertisement,  sec  "  FoRBCLoatras.** 

when  receiver  appointed  without  notice. 714 

limitation  of  action  to  redeem  from TTT 

purchase-money,  ranks  prior  to  judgment. 1264 

of  exempt  homestead  140f 

.^  equity  of  redemption  not  to  be  sold  on  execution  for  mortgage 

/  debt 1433 

indorsement  on  execution  143? 

satisfaction  on  redemption  by  mortgagee  of  realty  sold  on  exe- 
cution  146S 

evidence  of  right  of  mortgagee  to  redeem  realty  sold  on  execu- 
tion  14tt 

ejectment  cannot  be  maintained  on 1496 

mortgagee  of  lease  may  pay  arrears  of  rent  after  judgment  of 

ejectment. 1508^  1509 

to  secure  credit  for  purchase  money  of  lands  sold  in  partition. .  1574 

1571 

void,  if  made  after  petition  for  voluntary  dissolution  of  corpo- 
ration  2430 

deemed  assets  In  hands  of  executors,  etc • 2S73 

decree  to  mortgage,  to  pay  decedent  s  debts 2707 

by  heir.  etc..  not  affected  by  unproved  will  after  four  years..  2714 
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Motion. 

definition « 76T 

to  whom  made  768 

on  defatilt  of  appearance 768 

on  appearance  of  one  or  more  defendants 768 

in  New  York  city  770 

in  supreme  court  where  heard 760 

in  first  judicial  district , 768 

transfer  of,  to  another  judge 26^  771 

renewing  after  denial 776 

leave  to  withdraw  motion  for  judgment 777 

renewing  denied  motion  before  another  judge  is  contempt 778 

withdrawing  motion  for  judgment  without  leave  is  contempt..  778 

notice  of,  to  be  eight  days 780 

in  N.  Y.  city  court 3161 

of  application  for  judgment  on  frivolous  pleadings S37 

order  to  show  cause  returnable  in  less  than  eight  days 780 

affidavit  to  be  served  with  order  to  show  cause 782 

taking  deposition  for  use  on .^. .  886 

reference  of  questions  of  fact  arising  on 837,  1015 

in  city  court  of  New  York 8172 

in  proceedings  b<^n  by  state  writ lOOT 

costs;  collection 770 

execution   for 770 

stay  for  non-payment  of .' 770 

taxation  of,  on  fii«il  judgment 770 

proceedings  to  punish  for  contempt  not  aflTected 770 

may  be  awarded  absolutely  or  to  abide  event 3236 

to  abide  event i 770 

•mount;  disbursements  allowed   8251 

liwnlcinsil   Corporation*. 

excepted  from  judicial  supervision   1804 

not  subject  to  action  by  state  to  annul  corporation 1804 

to  dissolve 1A04 

when  taxpayer  may  sue  to  redress  municipal  wrong 1025 

service  of  summons  on 431 

of  certiorari  on 2130 

jurors  not  disqualified  because  residents  or  taxpayers 1170 

order  of  arrest  in  action  for  funds,  etc.,  of 640 

attachment  in  action  to  recover  funds  of .'.....  637 

judgment  stayed  on  appeal  without  security,  unless  ordered 1814 

not  required  to  give  security  for  provisional  remedies,  etc 1000 

liability   in   damages  for   arrest,  attachment   or   injunction   im- 
properly granted 1000 

action  for  cutting  trees,  etc.,  on  lands  of  municipality...   16iS7,  1666 

costs  not  awarded  against,  unless  claim  presented  before  action.  3246 

proof  of  ordinances,  by-laws,  etc 041 

acUou  .o  entoixe  lien  under  contract  for  public  fanproTcmeat.  8400 

judgment  foreclosing  mechanic's  lien   on  public  improvement..  3418 

public    improvement  '*    defined 3308 

execution    against   wages   of   employees,    etc '.'.'.'.'.  1301 

pro<if  o£  payments  by ....."..*..  061c 

Action  by  statz  to  recover  prsLic  funds. 

state  may  sue  in  courts  within  the  state 1060 

excepted  from  jurisdiction  of  justice's  court 9868 

orders  or  interlocutory   judgments   in   other  actions  may  be 

vacated 1070 

other  actions  may  be  stayed a 1070 

parties  to  other  actions  may  be  brought  in 1070 

state  may  sue  in  foreign  courts 1071 

cause  of  action  transferred  to  and  vested  in  state 1072 

action  limited  to  ten  years 1073 

disposition  of  proceeds  of  action 1074 

petition  by  municipality,   etc.,  claiming  proceeds 1076 

attorney-general  to  bring  action 1076 

to  be  brought  in  name  of  people 1064 
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Orleans   Conntr* 

allowance    to   grand   and   trial  jurors •••• 3314 

Ofl'vrevo,  Recorder'*  Conrt  of. 

a  court  of  record S 

civil  jurisdiction ••... SIM 

pending  actions  transferred  to  supreme  court SUT 

papers  and  records  transferred  to  county  clerk 319S 

power  of  supreme  court  in  actions  transferred 3199 

removal  of  action  to  county  court  for  disability  of  judge 320D 

subpoena  may  be  served  anywhere  within  state 3301 

application  of  provisions  of  Code «• 320S 

section  3301  relating  to  clerk's  fees  not  applicable 330S 

OTerseer  of  HlshnrsiTM. 

effect  of  order  for  cutting,  etc.,  trees  in  action  for  damages. . . .  IM 
may  seize  strays 3061 

OTerseer  of  tke  Poor. 

application  by,  for  committee  of  lunatic,  etc 

notice  to,  of  application  for  committee  of  lunatic 

fines  for  contempt  in  justices'  courts  to  be  paid  to 2873 

minute  of  conviction  deemed  judgment 2S76 

may  sue  for  penalties  for  strays  on  highways 3063 

when  proceeds  of  sale  of  strays  to  be  paid  to 3092,  30M 

may  sue  for  penalties  person  wilfully  setting  animal  at  Urge. .  3100 
may  be  allowed  to  appear  in  action  for  penalties  by  another — .  3113 
settlement,  etc.,  of  penalty  with  private  person  does  not  affect 
right  of  action  3113 

P. 
Psipers. 

how  written,  printed  or  typewritten 796 

weight  of  paper • 791 

supplying  lost  or  withheld  .«....^ 73B 

demand   for   admission   of  genuineness  of 735 

costs  of  proving  genuineness  after  demand 735 

certain,  may  be  ordered  to  be  destroyed 31 


service  of  summons  for  infant  on 4X 

may  sue  to  annul  marriage  of  child  under  age  of  consent 1744 

accounting  when  acting  as  guardian  in  socage 2510 


I.  Capacity  to  sub  and  dbfuco. 

real  party  in  interest  to  sue .^ 4tt 

married  woman  sues  or  defends  as  if  single 450 

infant  entitled  to  sue 468 

infant    plaintiffs    and   defendants,    see   "  Guardians;  "    "  In- 


/ 


FANTS." 


prosecuting  or  defending  as   poor  persons,   see  "  Poom    Psa- 


SONS." 


one  or  more  suing  or  defending  for  all 448 

trustee  of  express  trust  defined 449 

may  sue  without  joining  beneficiary 449 

when  forcigfn  corporation  may  sue 1779 

two  or  more  executors,  etc.,  considered  as  one  person 1S17 

of  committee  of  property  of  incompetent  person  to  sue 260^ 

of  temporary  administrator ^22 

not  disqualified  to  testify 838 

testimony   of   party   adduced   for   adverse  party  may  be   re- 

butted.  , W8 

deposition  of  party  may  be  taken ••••• 
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NatnrallBatlon. 

N.  Y.  city  court  cannot  naturalize 818 

clerk's   fees  on 3303 

Naval  Service. 

party   or   witness   absent   in,   evidence   given    in    former   trial 
admissible   830 

IfeceiiMrfes. 

judgment  for,  enforceable  against  earnings,  trust  income,  etc. .  188t 

Ifesllflrenee. 

limitation  of  action  for  personal  injuries  resulting  from 383 

warrant  of  attachment  in  actions  for 035 

Action  fob  causing  death  by. 

right  of  action  conferred 1002 

who  may  maintain   1902 

limited  to  two  years 1002 

for  whose  benefit  1003 

"  next  of  kin  "   defined 1870,  1905 

interest  to  be  added  to  verdict  from  date  of  death 1904 

Neflrotlable  Instrvmentii. 

See  "  Bills  and  Notes.** 

action  ^  upon     lost    instruments 1917,  1918 

extension  of  time  to  demur  or  answer  in  action  against  corpo* 

ration   on 1778 

order  for  trial  to  be  served  with  answer  or  demurrer  of  corpo- 
ration   in    action    on 1778 

reservation   of  trial   terms  for  trial   of  actions  on 232 

Neivapapern. 

fair   report   of  public  proceedings  not  libelous 1907,  1908 

editors  and  reporters  exempt  from  jury  service....   1030,  1081,  1127 
proof    of   exemption 1082 

He^w  Trial. 

I.  When  granted. 

in  court  of  claims 266 

on   appeal   from  judgment  of  court  of  claims 275 

for  failure  to  file  decision   within  time  limited 1010 

on  appeal   from  judgment  by  default  of  justice's  court 3064 

in   ejectment   as   of    right 1525,  1»Z8 

second   new   trial    in   discretion   of   court 1525,  1528 

on  judgment  by  default 1526.  1528 

not  of  right  in  action  to  determine  claim  to  real  property...  1646 
on  trial  of  specific  questions  by  jury  may  be  granted  as  to 

some  only  of  questions  tried   1008 

II.  Motion  fox. 

entry  and  collection   of  judgment  does  not  prejudice  subse- 
quent motion 1005 

final  judgment  not  stayed  by  motion 1005 

motion  for,  on  minutes  of  trial 999 

grounds  of  motion 999 

appeal  from  order  to  be  heard  on  case  settled 999 

to  appellate    division    after    interlocutory   judgment   rendered 

after  trial  by  court  or  referee 1001 

when  to  be  heard  and  decided  at  special  term 1002 

for  error  of  court  in  finding  of  fact  or  law  to  be  made  within 

time  for  appeal 1002 

of  fact  to  be  made  to  trial  iudge  unless  dead,  etc 1002 

for  error  of  referee  in  finding  of  fact  or  law  to  be  made  to 

appellate  division 1002 

trial  of  specific  questions  by  jury 1003 

bow  and  when  to  be  made «. 1006 

1821 


r 


INPBX. 

He'vr  Trial  —  Contlnved. 

II.  Motion  for  —  Continued. 

for  new  hearing  after  trial  of  specific  questions  1»y  referee. .  KKM 

how  and  when  to  be  made lOM 

time  for,  on  judgment  of  ejectment  by  default 1526,  1528 

when  defendant  under  disability 1S27,  1628 

not  affected  by  taking  of  exception 1006 

may  be  heard  with  exceptions 1006 

when  exceptions  to  be  reviewed  on  motion  for SQ6 

motions  to  be  heard  at  special  term,  except,  etc . .  lOQS 

order    upon   motion   for   failure   to   file   decision   within   tinne 

limited 1010 

judgment  on  motion  to  appellate  division  in  first  instance.  . .  1227 
stipulation    for    iudgment    absolute    on    affirmance    of    order 

5 ranting,  in  N.  Y.  city  court S191 
gment  absolute  on  affirmance  by  N.  Y.  city  court  of  order 

f ranting.   3194 

orcement  of  restitution  upon  granting 1005 

exceptions   heard   in   first  instance  by   appellate  division   on 

motion  for  new  trial 100f« 

appeal  from  order  granting,  brings  up  judgment  of  reversal.  .  131 5t 

order   granting  or   refusing,   is  appealable 1S47 

costs  on  motion   for,  on  case S251 

upon    order    for    failure    to    file    decision    within    time 

limited.   .   1010 

after  granting  and  before  trial 3251 

evidence  on  new  trial  in  ejectment IStl 

when  evidence  on  first,  admissible  on  new  trial  of  action  to 

determine  claim  to  real  property 16l« 

proceedings  before  justice  after  appeal  from  judgment  by  de^ 

fault 3065 

III.  Cask. 

preparation  of,  see  "  Case." 

case  to  be  made  on  motion  for W7 

not  required  on  motion  for  surprise  or  irregularity 906 

on  motion  for,  before  judge  who  tri^  action SO^ 

rV.  Of    right    on    appeal    from    justice    of    peace. 

demand  for  new  trial  in  appellate  court 3068 

return  of  justice   80B 

undertaking  required 3069 

o£fer  to  compromise  before  return SOTO 

award  of  costs SOIYi 

offer  to  compromise  after  return 3072 

amount  of  costs  on SOTS 

proceedings  in  appellate  court 3071 

^^  Wew  York,  City  Court  of. 

See  "  City  Court  of  New  York.** 

Ne'vr  York,  Cltr  of. 

V  only  attorneys  to  appear  and  jpractice  in  courts  In OS 

mJ^  penalty  for  unlawfully  practicing  in •••      64 

^  service  of  summons  on  city 481 

ehamberlain  to  receive  money  paid  into  court 745 

duties  as  to  same n4 

commissions  of 8S£l 

transfer  frpm s  •  •  •  • ; ;•  * ;  V  '-u* lil 

preference  of  actions  by  or  against  city  or  health  officers TBI 

when  maps  and  surveys  o;i  file  in  departments  of,  presumptive 

evidence 

when  official  records  of  departments  of,  presumptive  evidence . .  -^^  ^ 

officers  exempt  from  jury  service 1(W!   * 

proof  of  exemption   1082 

members  of  police  and  fire  departments  exempt  from  jury  ser- 

Tioc 1681.  UW 
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Jfcw  York,  City  of  —  Contliiwed. 

proof  of  exemption • 1082;  1128 

oflBcers  to  aid  commissioner  of  jurors 1002 

corporation  counsel  to  prosecute  proceedings  to  enforce  fines  of 

delinquent  jurors UIO 

special  provisions  relating  to  actions  against,  not  affected 3341 

proceedings  to  acquire  lands  excepted  from  repealing  clause  of 

condemnation  law 886S 

senrice  of  papers  through  branch  post-office  in 80t 

Neiir  York,  County  of. 

fees  of  recording  officers 8332a-3332d 

special   proceeding  begun   before  one   judge   may  be   continued 

before  another    28,     771 

change  of  place  of  holding  courts 4t 

clerk  of  court,  etc,  not  to  be  appointed  referee,  etc 90 

books  and  records  of  former  courts  of 06 

bail  in  120 

custody  of  prisoners  in 120 

appointment  of  jail  phirsician  in 126 

designation  of  temporary  jail  in 135,     144 

jail  liberties  for 145 

when  official  records  of  register,  clerk  and  courts  presumptive 

evidence  966 

when  maps  and  surveys  on  file  with  register,  clerk,  surrogate 

and  courts  presumptive  evidence. 966 

officers  exempt  from  jury  service 1081 

proof  of  exemotion 1082 

process  to  be  filed  with  clerk  in  supreme  court 1245a 

county  clerk's  fees  io 3306 

sheriflTs   fees  in    3308 

fees  of  constables  and  deputy  sheriffs  for  attending  court 3312 

trial  jurors  in,  see  "  Jury  amd  Juaoas." 

motions  in 26,     770 

preference  on  calendar  in   793 

notes  of  issue  in 977 

publication   of  notice  of  sale   of   real   property   in 1678 

records  in  register's  office  not  to   be  removed  on   subpcena....      977 

costs  when  recovery   under   $50(1  and   $250 3228 

stenographers  and  court  officers   for  surrogate's  court 2512 

If «w  Torlc.  Dlntrlct  Conrtn  of  the  City  of 2496 

See  "  New  York  Municipal  Courts.' 
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ffe^r  York  MunlclpsLl  Courts. 

are  not  courts  of  record 8 

effect  of  provisions  upon  jurisdiction  and  proceedings 3214 

actions   to    foreclose  -  mechanics'   liens   in,   see  "  Forbclosurs;  " 

"  Mechanics'    Liens." 
jurisdiction    of   summary  proceedings   to   recover   possession   of 

real  property   2234 

service  of  complaint  with  summons 3207 

who   may    serve    summons    3208 

deputizing  private  person  to  serve  summons 3208 

proof  of  service    3208 

action  commenced  by  service  of  summons 3209 

arrest,  attachment  and  replevin  in   3210,  3211 

proceeding's  on  order  of  arrest 3218 

answer  raising  title  to  real  property 3212 

how   jurors   selected    , . .    . .  1111 

ir           appeal  to  supreme  court   ,    . .  3213 

where  and  how  appeals  heard   ,.,    , . .  1344 

judgment  on  appeal  , . .        . .  8218 
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Tftrvw  York  Manlclpal  Court ■  — Continued. 

costs  on  appeal  to  supreme  court 3ZL3 

issuance  oi  precept  in  summary  proceedings  to  recover  posses- 
sion  of  real   property 2239 

transfer  of  summary  proceedings  to  dispossess  to  another  coart 
for  trial 2216 

Next  Friend. 

action  by,  to  annul  marriage  of  lunatic  or  infant..  1744,  174S,  1755 
I>etition  by,   for  change  of  name  of  infant 241^ 

Next   of  Kin. 

See,   also,  **  Decedents'   Estates;  "   "  Executors  and  Ad- 
ministrators; "  "  Surrogates'   Courts." 

defined 1870,  1905 

in   surrogate's   practice 276» 

not  to  be  arrested  when  sued  as   representative SSi 

action  by,  against  administrator  for  distributive  share 1S19 

creditor's    action    against,     see    "  Decedent's    Estates,     VI;  " 
"  Creditors'    Actions,   II." 

Nlaflrara  Covnty. 

j  ail    liberties    for 145 

salary   of   stenographer   of  surrogate's  court 2196 

stenographer   of  county   court 961 

per  diem  allowance   to  grand  and  trial  jurors 3314 

Non-Realdentn. 

jurisdiction    of   actions  by,    against    foreign   corporations 17S0 

of   surrogates   over   estates   of   testate    or   intestate    dece- 
dents     2515.  2517 

who  deemed  residents  for  purpose  of  jurisdiction  of  X.  Y.  city 

court 31® 

limitation  of  actions  against,  on  demand  barred  at  domicil. —  380 

summons  against,  in  city  court  of  New  York SlfiK 

service  of  summons  on,  by  publication,  etc 438,  iSB 

of  papers  on  clerk  for 809 

of  notice  of  sale  under  foreclosure  by  advertisement....  23S9 

of   surrogate's  citation   by   publication 23SS 

verification    of    pleadings    by SS 

order  of  arrest  oif  complaint  demanding  performance  of  act....  ISSD 

in  justice's  court 2SM 

attachment   in    actions    against 63S 

in  justice's  court   1S06 

when  judgment  enforceable  only  against  attached  propertv 7W 

proof,    cause    of   action    against,    on    application    for    judgment 

by  default 1216 

place  of  trial  of  actions  when  all  parties  are  non-residents ....  954 

where  to  attend  to  make  deposition SjS 

may  be  required  to  ^ive  security  for  costs — 328A-SS(V 

attorneys   may   practice    in    state 6f* 

not  to  be  appointed  receiver  of  judgment  debtor Z4/f& 

executors    objected    to    for    non-residence    may    be    required    to 

give  bond 2967 

revocation    of    letters    to 2574 

provisions  as  to  testamentary  trustees  apply  to 2641 

surrogate  to  transmit  will,  etc,  of,  to  secretary  of  state......  2489 

Jtonmuit. 

decision   on   motion   may  be   reserved 1189 

not  permitted  after  cause  submitted  to  jury 11S2 

in  justice's  court 3007 

judgment  of,  in  justice's  court. •••.•....  3013 
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1i«t*ry  PvbUc. 

ina;ir  take  oaths  and  affidavits •  841 

certificate  of  presentment  or  protest  presumptive  evidence 028 

cfifect  of  affidavit  denying  receipt  of  notice ^. . . .  923 

2a  case  of  death,  etc.,  original  protest  presumptive  evidence  of 

demand 924 

memorandum  presumptive  evidence  of  notice 824 

IVoten  of  Isnve. 

claim  of  preference  in  798 

contents   of    « 977 

to  state  nature  of  action 977 

time  of   filinff    977 

to  be  entered  on  calendar 977 

not  necessary  to  file  new  note  for  succeeding  terms  in  certain 

counties ^ 977 

ITotlce  of  Pendency  of  Action* 

notice  of  levy  on  real  property  to  be  recorded  and  indexed  as. .   1252 

of  proceedings  for  appointment  of  committee 2S25a 

of  proceedings  to  condemn  land 8881 

of  action   against   executor,  etc.,   on   claim  enforceable  out  of 

decedent's  realty 2751 

by  plaintiff 1670 

contents  of  notice   1670 

may  be  filed  before  summons  served 1670 

effect  of 1671 

to  be  recorded  and  indexed 1672 

by  defendant 1673 

when  cancelled. < 1674 

how  cancelled • 1674 

cancellation  on  security  in  creditor's  action 1674 

on  undertaking  or  payment  into  court 1671 

for   lack  of  undertaking  to  suspend  «ale  pending  appeal 

from  refusal  of  specific  performance 1328 

fees  for  recording  and  indexing 3804 

judgment  relates  to  filing,  in  ejectment 1526 

in  partition 1557 

in  action  to  determine  claim  to  real  property.  1645,  1646 

in  foreclosure,  when    to  be  filed 1631 

conveyance  on  sale  relates  to ....  1683 

If  otlce  of  Trial. 

causes  may  be  noticed  for  adjourned  term  of  court 34 

for  trials  elsewhere  than  at  courthouse 37 

time  of  service ^ 977 

when  served  by  mail 798 

new  notice  for  succeeding  term  not  required  in  certain  counties.     977 

either  party  may  bring  issue  to  trial 980 

on  amendment,  etc.,  court  may  dispense  with  new  notice. 723 

for  what  day  notice  may  be  given  in  N.  Y.  city  court ! . .  3162 

time  for  service  of,  in  X.  Y.  city  court 3162 

when  hearing  before  referee  1018 

security  for  costs  not  required  when  plaintiff  an  infant...  469,  3268 
|f«iiiaj&ce. 

action  for,  wt.en  maintainable 1886 

may  be  maintained  by  or  against  infant  in  his  own  name.  1688 

who  may  be  joined  as  defendants 1661 

triable  where  property  situated 962 

issues  of  fact  triable  by  jury 008 

final  iudtmient  for  plaintiff 1662 

sections  1660-1062  not  to  apply  to  actions  for  money  only 1663 

summary  proceedings   to  aispossess   tenant   engaging  in   illegal 

trade  or  business 2231 

numbers. 

may  be  expressed  by  figures • • ••••#••••••      22 

IVnncnpatlT-e  WlIIn. 

execution  and  tenor  to  be  proved  by  at  least  two  witnesses....  2611 
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communications  privileged 8S4 

testimonjr  in   will  cases SS6 

examination  of  hospital  nurse  SM 

O. 
Ositks  ajid  AJBrmiitlonii. 

I.  Who  may  administer. 

who  msLTT  take  842 

without  the  state  8M 

courts  of  record  to  witness   7 

justices  of  city  court  of  New  York 326 

officers,  boards,  etc.,  authorized  to  take  testimony S43 

commissioner  of  jurors  of  New  York  and  assistants ICRIl 

of  Kin^  county  and  assistants   1133 

who  may  administer  to  referee lOM 

commissioners  in  condemnation  33n> 

II.    FoitM    AND    MODE  OF   SWEAJtING. 

general  mode  of  swearing 845 

dispensing  with   kissing  gospels    846 

when  affirmation  may  be  made   847 

peculiar  modes  of  swearing 848 

by  persons  not  Christians   849 

examination  of  witness  as  to  capacity  and  obligation  of 890 

swearing  falsely  in  any  form  is  perjury 8S1 

III.  Op  witnesses  and  jurors;  opticial  oaths. 

refusal  of  witness  to  be  sworn  a  contempt 9 

witnesses  in  justice's  court  300D 

jurors  on  writ  of  assessment  of  damages 2110 

in  justice's  court  29ttS 

administrator 2568,  2391 

arbitrators    .    .      23Sd 

attorney  on  admission 58 

commissioners  in  condemnation 3370 

in    partition 1350 

to   admeasure   dower , 1608 

on  application  for  committee  of  incompetent  person ....  23S9 

executor 2368 

guardian 2S68 

referee 1016 

to   admeasure   dower 16G8 

in    proceedings   supplementary    to    execution 2445 

waiver 1016 

failure  to  take,  cured  by  judgment  on  report,  etc 721 

person  appointed  by  supervisors  to  act  as  surrogate 2i84 

cherk  of  court  of  appeals ISO 

deputy   clerk    '. 200 

wecial  deputy  clerks  appointed  to  attend  terms  of  court 89 

clerk  and  deputy  clerks  of  N.  Y.  city  court 320 

stenographer 82 

interpreter  of  N.  Y.  city  court   333 

constable  to  keep  jury  in  justice's  court 3006 

no  fees  for  administering  official  oaths 3880 

fees  for  administering 3298 

Ocevpanta. 

necessary  defendants  in  action  of  ejectment 15QB 

in  action  for  dower 1397 

Offer. 

to  liquidate  damages  conditionally   736 

tefusal   of   oflFer    737 

costs  on  refusal   737 

of  judgment  by  defendant  before  trial   738 

effect  01  acceptance  or  refusal   738 

•f  judgment  by  plaintiff  on  counterclaim   739 

effect  ot  acceptance  or  refusal 739 
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%Wer  —  CoBtlBved. 

requisiteff  of  offer  and  acceptance 74# 

entry  of  judgment  on  death  of  party  after  offer  made 768 

in  justice's  court,  by  defendant 2802 

of  compromise  before  return  on  appeal SOTO 

after  return  on  appeal tOT2 

Oflleer*. 

of  corporations,  see  "  Cokposatioms." 

official  bonds,  see  "  Bonds.  IV,  V." 

effect  of  statute  upon  officers  and  offices 


I.  Rights,  duties  and  liabilities. 

court  stenographer  is,  of  the  court 82 

proceedings  to  compel  delivery  of  books  and  papers  to . . . , . .  3471a 

exempt  from  jury  service.... 1030,  1061,  1127 

examination  of  books  of,  relating  to  moneys  paid  into  court . .  744a 

proof  of  exemption 1082,  1128 

of  court,  privilege  from   arrest 646 

civil,  may  be  excused  from  serving  as  juror 108S 

certain,  disqualified  as  trial  jurors 1029 

to  make  and  certify  to  searches ^ 961 

when  copies  of  records  and  papers  are  evidence 963 

subordinate  may  produce   book  or    paper   on   subpoena   duces 

tecum 860 

procuring  personal  attendance  on  subpoena  duces  tecum 600 

mistake  in  name  of,  cured  by  judgment  on  verdict,  etc 721 

liability  for  money  received  not  affected  by  discharge  of  in- 
solvent debtor 2184 

assuming  to  act  as,  without  authority 14 

of  court  of  record,  may  be  punished  for  misconduct 14 

taking  fees  not  prescribed  by  law  prohibited 3280 

for  services  not  rendered  prohibited 3281 

treble  damans  for  illegally  taking  fees 3282 

fees  to  be  included  in  account 8286 

may  charge  fees  paid  for  oaths,  postage,  etc 8291 

fees  to  be  paid  before  paper  transmitted 3292 

n.  Actions  by  and  against. 

1.  General  provisions, 

jurisdiction  of  justice's  court 2865 

actions  against,  on  causes  arising  before  term 1027,  1928 

action  by,  upon  cause  which  accrued  before  term..  1926,  1928 

action  by  taxpayer  against,  to  prevent  waste 1925 

actions  on  official  bond,  see  **  Bonds,  V." 

how  designated  in  summons 1929 

designation  of,  by  name  of  office  in  habeas  corpus  and 

certiora.-i 2024 

mode  of  service  of  certiorari  on 2130 

injunction  against  acts  of  state  officers.  .^ 605 

not   required    to   give   security    for   provisional    remedies, 

etc 1990 

liability  in  damages  for  arrest,  attachment  or  injunction 

improperly  granted. 1900 

order  of  arrest  in  action   for  money  or  property  misap- 
plied   649 

in  justice's  court    2806 

in   action   for  misconduct   or   neglect   in   justice's 

court 2805 

attachment  in  action  for  misappropriating  public  funds . .  637 

Terificaticn  of  pleadings  by 525 

waiver  of  objection  of  non-joinder 1920 

for  official  act*-  or  omissions  triable  where  cause  of  action 

arose t 083 

death  docs  not  abate  action  by 766 

tuccessor  of  public  offioer  may  continue 766 

tubstitution  of  successor • »•..  706.  1060 
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Oflicers  —  Contliiaed. 

II.  Actions  by  and  against  —  Continued. 

1.  Generai  provisions  —  Continued. 

issuance   of  execution  against ••••••....  198> 

increased  costs  in  actions  for  official  acts 3256*  32S9 

in  justice's  court    30T9 

in  certiorari,  what  included  in  "  body  of  officer  " 2146 

certiorari  may  issue  to,  after  expiration  of  term 213C 

may  be  punished  after  term  for  failing  to  make  return  to 

certiorari 2136 

fine  for  disobeying  peremptory  mandamus 2090 

proceedings  to  collect  fines  imposed  on 2298-2901 

2.  Action  to  try  title  to  office. 

by  attorney-general 1M0 

action  to  be  brought  in  name  of  people IWI 

by  attorney-general  to   forfeit  public  office,  civil  or  mili- 
tary   IJWS 

joinder  of  relator  as  party  plaintiff 19S6 

relator  to  give  security  lor  costs,  etc 198B 

compensation  of  attorney-general  when  relator  joined. .. .  1986 
right  of  claimant  may  be  tried  in  action  against  incum- 
bent   1949 

triable  of  right  by  jury 1960 

claimant  to  assume  office  after  judgment  in  his  favor. 1951 

to  demand  books  and  papers  after  judgment 1951 

proceedings  to  obtain  books  ana  papers 1962 

refusal   to   deliver  books   and   papers  after  judgment    of 

ouster  on  misclemcanor 1952 

final  judgment  of  oixster 196$ 

fine  may  be  imposed  upon  usurper  by  judgment 19Rft 

to  be  docketed    1956 

action  for  damages  against  usuri^er 1963 

preference  .of  appeals  involving  title  to 


8.  By  people  to  recover  public  funds,  etc. 

excepted  from  jurisdiction  of  justice's  court 

when  state  may   sue 1960 

may  sue  although  same  cause  exists  in  another  public  au- 
thority  1969 

although  another  action  pending I960 

in  foreign   courts   1971 

stay  of  other  domestic  actions 1970 

parties  to  other  actions  to  be  brought  in 1970 

damages  vest  in  state  on  commencement  of  action 1972 

limitation  of  action   1973 

judgment  or  order  reinstating  in  municipality  funds,  etc, 

recovered 1974 

petition  by  municipality,  etc.,  for  funds  recovered 197S 

notice  to  attorney-general 197S 

attorney-general  to  bring  action  for  people 1976 

Oflldal  Bond*. 

0^  See  "  Bonds." 

Old  Guard. 

officers  and  privates  exempt  from  jury  service  fa  New  York. . . .  1061 
proof  of  exemption • 166S 

Omissions. 

See,    also,    "Amendment;"     "Defects;"     "  Iemgulari- 
TiEs;  "  "  Mistake." 

court  may  supply  within  one  year ^724 

•noolvinff    in    surrogate's    court •..•.......•..  ^KV* 

X828 


XNJ)EX. 

jail    liberties    for : 145 

fees  of  surrogate's  stenographer  in 2486 

OntArlo  County. 

per  diem  allowance  of  grand  and  trial  jurors 3314 

Orml  Pleadlnars. 

abolished  in   mandamus 2060 

written    pleadings    required   in   surrogate's   court 2519 

allowed  in  justice's  court 2040 

in  marine  causes  in  city  court  of  New  York 3185 

Oraave    Covnty. 

stenographers   for  supreme   and   county   courts 256,     257 

allowance  to  grand  and  trial  jurors 3314 

mileage  of  jurors 3314 

definition    and    form 767 

in  surrogate's  court  defined 2548 

"order'    refers  to  order  in  civil  action  or  proceeding 3343 

included  in  "determination"  in  provisions  as  to  certiorari....  2146 

must    be    in    writing.- 767 

in  N.   Y.  city  court  to  be  made  only  by  justice 327 

in   county   court,   who   may  make 354 

who  may  make,   out  of   court,   without   notice 772 

by  whom  made  vacating  and  modifyitig  orders,  without  notice..     772 

powers  of  county  judge  expressly  conferred 773 

staying    proceedings    longer    than    twenty    days 775 

in  proceedings  begun  by  state   writ 1997 

to  show  cause,  granting  of 78U 

when   returnable 780 

affidavit  to  be  served  with  order 782 

when  new  application  for,   prohibited  after   refusal 776-778 

publication  oi  order  to  present  claims  of  creditors 786 

relief   against    default    within    one    year 724 

stay  by,   excepted  from  period  of  limitation 406 

of  N.  Y.  city  court  may  be  served  within   state 338 

caforcement  of  order  in  sursogate's  court 2548 

review  of  order  by  judge  of  court  other  than  that  in  which  ac- 
tion pending 774 

appellate  division  may  vacate  or  modify  without  notice,  orders 

made  without  notice   1348 

may  grant,  when  applied  for  without  notice  and  refused 

below 1348 

not  appealable  until  entered « .   1304 

proceedings  to  compel  entry  for  purpose  of  appeal 1304 

annulling  for  failure  to  enter '  1304 

orders  affecting  substantial    rights   appealable   from   inferior  to 

supreme  court 1342,  1343 

wbat  orders  are  appealable   to  appellate  division 1347 

out  of  court  appealable 1348 

in    special    proceedings,    appealable    when    affecting    substantial 

right 1356.  1357 

when  appealable  to  court  of  appeals 190,     191 

entry  on  determination  of  appeal 1355 

on  appeal  from  inferior  to  supreme  court 1345 

and  enforcement  of  order  determining  appeal 1360 

enforcing  affirmance  or  modification  on  appeal 1320 

costs  on  appeal  from    8238 
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of  mnnlcipal  corporations,  proof  of ••••    Ml 

1829 
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Orleans   Coonty. 

allowance    to   grand   and   trial  jurors ••••••••••••••••...   3Z14 

OmifveKOt  Recorder's  Court  of. 

a  court  of  record i 

civil  jurisdiction 3198 

pending  actions  transferred  to  supreme  court S197 

papers  and  records  transferred  to  county  clerk S198 

power  of  supreme  court  in  actions  transferred S1S6 

removal  of  action  to  county  court  for  disability  of  judge 3200 

subpoena  may  be  served  anywhere  within  state 3201 

application  of  provisions  of  Gnle 

section  3301  relating  to  clerk's  fees  not  applicable 


... 


Overseer  of  Hlflrhtrays. 

effect  of  order  for  cutting,  etc.,  trees  in  action  for  damages. ...  1688 
may  seize  strays 


Overseer  of  tlie  Poor. 

application  by,  for  committee  of  lunatic,  etc 

notice  to,  of  application  for  committee  of  lunatic ^^ 

fines  for  contempt  in  justices*  courts  to  be  paid  to 2875 

minute  of  conviction  deemed  judgment 2976 

may  sue  for  penalties  for  strays  on  highways 9DS3 

when  proceeds  of  sale  of  strays  to  be  paid  to 90O2,  3DM 

may  sue  for  penalties  person  wilfully  setting  animal  at  large..  3ino 
may  be  allowed  to  appear  in  action  for  penalties  by  another ....  3112 
settlement,  etc.,  of  penalty  with  private  person  does  not  affect 
right  of  action  3113 

P. 

Papers. 

how  written,  printed  or  typewritten 71 

weight  of  paper 7! 

supplying  lost  or  withheld.  «....^ 12B 

demand   for  admission   of  genuineness  of TS5 

costs  of  proving  genuineness  after  demand 735 

certain,  may  be  ordered  to  be  destroyed 21 

Parents.                             .      ,   -  mm 

service  of  summons  for  infant  on « 

may  sue  to  annul  marriage  of  child  under  age  of  consent 1744 

accounting  when  acting  as  guardian  in  socage 2510 

Parties. 

I.  Capacity  to  sue  akd  dbfuco. 

real  party  in  interest  to  sue .^ 448 

married  woman  sues  or  defends  as  if  single 4S0 

infant  entitled  to  sue 4«8 

infant    plaintiffs    and   defendants,    sec   **  Guaedians;  "    **  Im- 

TAHTS." 

prosecuting  or  defending  as   poor  persons,  see    *  Poot   Per- 
son s." 

one  or  more  string  or  defending  for  all J2 

trustee  of  express  trust  defined 4W 

may  sue  without  joining  beneficiary 4tf 

when  foreign  corporation  may  sue lTi» 

two  or  more  executors,  etc.,  considered  as  one  person 1817 

of  committee  of  property  of  incompetent  person  to  sue 2W0 

of  temporary  administrator 2o« 

not  disqualified  to   testify •  • *» 

testimony   of   party   adduced   for   adverse  party  may  be   re- 
butted.  * 3 

deposition  of  party  may  be  taken • •••.• 

1880 
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P«rtlea  —  CoBtlnned* 

II.  Designation  of. 

how  designated  in  civil  action 

flummons  must   specify   names 417 

complaint  must  contain  names  of  all 481 

of  dafandant  by  fictitious  name 451 

of  unknown  persons  as  defendants 451 

in  justice's  court   2884 

power  of  court  to  correct  names 723 

to  add  or  strike  out  names 723 

mistakes  in  names  cured  by  judgment  on  verdic^«  etc 721 

of  pvblic  officers  as , 1029 

In  condemnation  proceedings * 3358 

III.  Nbcsssaby  and  proper  parties. 

state  nuy  be  made  defendant  by  reason  of  lief)  for  transfer  tax.    447 

husband  not  proper  party  in  action  for  wife's  tort 460 

for  damages  to  person,  property  or  character  of  wife. .     460 

executors  who  have  not  qualified  not  necessary  parties 1818 

necessary  defendants  to  action  to  foreclose  mechanics'  liens. .  340S 
obligor  in  bond  may  be  made  defendant  in  action  to  foreclose 

on  realtv.  ., 1627 

who  may  be  joined  as  defendants  in  action  for  nuisance 1081 

necessary  parties  to  appeal  from  surrogate's  court 27tS6 

all  claimants  must  be  joined  in  action  by  attorney-general  to 

trv  title  to  office,  etc 1964 

occupant  to  be  made  defendant  in  ejectment 1501 

defendants  io  ejectment  when  lands  not  actually  occupied...  1602 

necessary,  in  partition   1538 

members  of  class  as  parties  in  partition , 1538 

proper,  in  partition,  at  election  of  plaintiff 1639 

in  action  for  dower  occupant  is  necessary  defendant 1597 

necessary  defendants  when  lands  not  occupied 1697 

persons  claiming  interest  are  proper  parties 1698 

owners  of  different  portions  in  severalty 1599 

IT.  JoiMDu  and  mom-joindbb. 

joinder  of  claimants  as  parties  defendant  on  motion  of  de 

fendant 820 

who  may  be  joined  as  plaintiffs 446 

as  defendants 447 

united  in  interest  must  be  joined  as  plaintiffs  or  defendants. .     448 

united  in  interest,  verification  by 625 

trustee,  executor,  etc.,  need  not  join  beneficiary 449 

person  refusing  to  join  as  plaintiff  to  be  made  defendant 448 

demurrer  to  complaint  for  misjoinder  of  parties  plaintiff 488 

for  defect  of  parties 488 

persons  severally  liable  may  be  joined  as  defendants 454 

joinder  of  persons  severally  liable  not  to  affect   defendant's 

right  to  relief   466 

prosecution   of  action  against  defendants  served 466 

severance  of  action  on  entry  of  judgment  against  one 

or  more 46(B 

entry  of  judgment  against  one  or  more 456 

failure  to  join  persons  jointly  liable..^ 457 

persons  jointly  liable  regarded  as  one  in  action  against 

defendants  severally  liable    467 

Joinder  of  plaintiff  with  sheriff  in  action  in  aid  of  attachment.     679 
persons   claiming    interest    may    be   joined    as   defendants    in 

ejectment 1608 

who  may  be  ioined  as  defendants  in  action  for  nuisance 1661 

waiver  of  objection  of  non- joinder  of  public  officer 1920 

non-joinder  or  misfoinder  not  available  to  defendant  in  action 

against  carrier  unless,  etc 1946 

foinder  of  lienors  as  plaintiffs  in  action  to  foreclose  mechan- 
ics' liens MOa 

in  action  for  dower.  owner<;  of  different  portions  in  leveralty    1600 
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Parties  —  Contlniied. 

V.  Bringing  in  additional  pastxxs. 

parties    necessary   to   deteiminfttion   of  contiovcfiy  must   be 

brought  in 

person  interested  may  apply  to  be  made  a  party 452 

supplemental  summons  to  be  served  on  defendants  brought  in.     453 
proceedings  to  bring  in   parties  on  death  or  transfer  of   in- 
terest       760 

parties  necessary  to  partition  to  be  brought  in  in  action  for 

waste  against  co-tenant • 1B57 

creditors  in  action  to  dissolve  or  annul  corporation 1807 

in  certiorari .  to  review 21o7 

after  appeal  from  surrogate's  court 2755 

additional  parties  may  be  brought  in  in  court  of  claims •      2Sl 

VI.  Substitution  or  parties. 

pending   actions   or   proceedings    not   affected    by   change    of 

name.  .  . 2416 

new  name  may  be  substituted  in  pending  action  or  proceeding.  2416 

bond  or  undertaking  not  affected  by  change  of  parties 815 

appointment  of  administrator  on  application  of  party  to   ac- 
tion against   intestate   .- • 25.*^ 

in  court  of  claims 281 

on  transfer  of  interest 756 

original  party  may  continue 736 

on   devolution  of   liability 756 

of  representative  on  death  of  sole  party 757 

continuance  of  action  against  survivors ^ 758 

severance  of  action  on  death  of  defendant  jointly  and  sever- 
ally liable 758 

of  successor  when  only  part  oH  cause  survives  to  or  against 

remaining  parties 750,     TOO 

of  defendant  on  interpleader 820 

person  entitled  to,  may  appeal 1296 

appeal  not  heard  until  substitution 1206 

substitution  on  appeal   1296-1299 

of  indemnitors  as  defendants  in  actions  against  sheriff..  1421-1426 

of  party  in  interest  as  plaintiff  in  partition IMT 

on  death  of  party  to  partition 1^% 

of  successor  of  officer  of  unincorporated  association 1820 

successor  of  public  officer,  receiver  or  trustee  may  continue 

action .^ 766 

substitution     of     successor    of     public    officer,     receiver     or 

trustee 766,  1930 

of  defendant  in  place  of  sheriff  aft:er  discharge  of  at- 
tachment      710 

i^rtltlon. 

controversy  as  to,  may  be  subject  of  arbitration 23^ 

petition  for  sale  of  property  of  infant  or  incompetent  to  avoid 

action 2SS0 

jurisdiction  of  county  court 340 

I.  Who  may  bring ;  parties. 

when  action  may  be  brought 15!S 

action  by  remaindermen  subject  to  estate  in  possession 1533 

infant  may  bring  by  authority  of  surrogate 1534 

may  maintain  in  his  own  name ]f%Wi 

by  heir  for  partition  of  devised  property 1537 

neceaaanr  parties 153S 

members  of  class  as  parties 1538 

who  may  be   plaintiff 153S 

proper  parlies,  at  election  of  plaintiff 1539 

lienor  may  be  made  narty ISSd,  1540 

appointment  of  guardian  ad  litem  for  infant 1535 

security  by   guardian  ad  litem 1536 

cannot  be  waived ISM 


INDEX. 

Partition  »  Continued. 

I.  Who  may  bring;   parties  —  Continued. 

substitution   and   supplemental   summons   on   death 1568 

state  may  be  made  party   defendant 1594 

payment  of  encumbrances  and  acquisition  of  individual 

interests   to    protect   state's    interest 1594 

summons  may  be  served  on  attorney-s^eneral  for  state 1594 

II.  SuMuoxs;  plxadxmg;  trial. 

•cnrlce  of  summons  on  unknown  owners 1641 

property  to  be  described  with  commop  certainty 1542 

complaint  to  state  interests  of  parties 1542 

to  allege  that  no  executor  or  administrator  of  deceased 

owner  appointed 1538 

answer  may  controvert  interest  of  plaintiff 1543 

statement  of  defendant's  interest  in  complaint 1513 

claim  of  title  of  co-defendant 1543 

triable  where  property  situated 9£(2 

issues  of  fact  triaole  by  jury 1544 

preference  of  actions   for « 791 

on  default,  etc,  title  to  be  ascertained  by  court  before  inter* 

locutory  judgment 1645 

interlocutory  judgment.  .  .    1646 

recording  judgment  in  each  county  where  lands  are 1595 

additional  allowance  to*  plaintiff 3252-3264 

when  action  settled  before  judgment 8262,  3264 

computation 3262 

surveyors'  and  commissioners*   fees 3299 

adjustment  of  rents  or  profits  between  parties 1689 

III.    COMIIXSSIONERS   TO    MAKE   PARTITION. 

appointment 1649 

oath 15bO 

removal 1550 

appointment  to  fill  vacancy 1550 

to  make  partition,  or  report  that  same  improper 1561 

may  employ  surveyor   1552 

tU  must  meet    but  acts  of  majority  valid 1554 

report 1654 

fees  and  expenses    1566 

to  be  taxed  and  paid  by  plaintiff 1556 

confirming  or  setting  aside  report 1556 

^nal  judgment  on  report 1557 

in  action  by  infant  plaintiff 1634 

IV.  Actual  partition. 

"distinct  parcel'*  defined   3343 

when  partial  partition  directed. .  .^ 1647 

successive    partial    partitions    as    interests    of    parties    ascer* 

tained ; 1647 

severance  of  action,   when  partial  partition  directed 1547 

setting  off   shares   in   common 1648 

actual  partition,  when  to  be  directed 1546 

division  into  parcels  and   allotment 1552 

designating  boundaries  of  separate   parcels .^ 1562 

lien  attaches  only  to  part  assigned  to  share  charged  with  lien.   1540 
division  w>ien  dower,  curtesy,  or  estate  for  life  or  years  exists 

in  undivided   share    1553 

division  among  remaindermen   or   reversioners 1553 

against    whom    final    judgment,    making    actual    partition,    is 

conclusive ^ 1657 

judgment  to  direct  delivery  of  possession 1658.  1675 

order   to    sheriff   to   deliver   possession   when    distinct    parcel 

allotted 1675 

compensation  to  equalize  '."**; ^^'^ 

not  awarded  against  unknown  party  or  against  infant, 

tinlefts,  etc 1687 
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P»rtitl«B  —  CoBtlBved. 

ZV.  Actual  partition  —  Continued. 

costs  on  judgment  for •••••••••••••••••••••••• 

collection  of  costs  against  unknown  owBcrt ••• 

V.  Sale. 

1.  IVhgn  directed;  procedure, 

when  to  be  directed 1516 

when  ordered  in  action  by  remaindermen 1533 

modification  of  interlocutory  judgment  on  report  that  par- 
tition cannot  be  made 1500 

interlocutory  judgment  for,  on  report  of  commissioners.   15Gb 

to  be  made  by  referee  or  sheriff 15^ 

protection  of  rights  of  unknown  owners 1572 

when  credit  allowed  for  purchase-money 1573 

mortgage  to  secure  purcnase-money 1574 

separate  securities  to  county  treasurer  and  owner  of  full 

age. 1975 

report  of  sale   1576 

final  judgment  cgnfirming •• 1577 

parties  on  whom  Unal  judgment  continuing  is  conclusive.  1577 

additional   persons   bound   by   judgment 16Tla 

^yment  of  costs  and  expenses ISTf 

judgment  confirming,  may  direct  delivery  of  possession. .    ICTTa 

officer  making,  to  pay  taxes,  etc 1676 

judgment  to  be  entered  in  county  w.here  property  sitn> 
ated. 1677 

SaiisfaeHon  of  iiene» 

direction  for  sale  free  from  lien  of  debts  of  decedent.  1538 

proceeds  to  be  paid  into  court 1538 

withdrawal  of  shares  of  proceeds.. 1538 

reference  to  inquire  as  to  liens 1561 

publication  of  notice  to  prove  liens ISG 

report  of  referee 1562 

payment  into  court  to  satisfy  liens  on  shares 1563 

application  by  lienor  for  money  paid  into  court 1564 

payment  and  satisfaction  of  liens  on  undivided  shares.  1565 
proceedings  to  settle  liens  on  shares  not  to  delay  pay- 
ment to  other  parties 1506 

payment  of  liens  on  shares 1580 

final  judgment  confirming  sale  bars  lienors  failing  to 

prove  lien   after   notice 1578 

ft.  Dower  interests, 

•ale  when  dower  right  exists  in  entire  property 1567 

free  from  dower  right 1568 

payment  in  gross  in  satisfaction 1568,  1568 

investment      of      one-third      proceeds      for      boiefit      of 

dower 1668,  1568 

protection  of  inchoate  right  of  dower  and  future  estates.  1570 
release  to  husband  of  inchoate  right  of  dower 1571 

fi.  Distribution  of  proceeds. 

how    awarded 15^) 

duties    of    officers   making   sale 15S0 

payment  or  investment   of  interests  in  remainder  or  re- 
version  1539 

shares  of  infants   1581 

Investment  of  shares  of  unknown  and  absent  owners 1582 

distribution  of  shares  of  unknown  owners 1581 

Investment  of  proceeds  paid  into  court  for  benefit  of  ten- 

>nt  for  life  or  doweress 159 

•ecurity  to  refund  share);  paid  over 1884,  158B 

action  on  security  to  refund  share  paid  over IBM 

presumption    of    death    ot    unknown    heirs   when   money 

paid    into   court *;      gij 

payment  of  moneys  deposited  in  court  in  certain  mesJ  1538 

iaa4 


INDKX. 
Partition  —  Continued. 

VI.    Or   LANDS  OF   INFANTS  AND   INCOMPETENTS   BY  AGREEUENT. 

application  by  guardian  or  committee  for  authority 150Q 

contents  of  petition 1591 

notice  of  application 1991 

to  superintendent  of  state  institution 1590 

court  may  authorize  partition 1692 

authority  to  guardian  or  committee  to  execute  releases 1593 

effect  ox  releases 1598 

VIL   In   ACTION    »0R   WASTE  BY  JOINT   TENANT. 

when   entitled  '  to   partition 1656 

interlocutory  judgment  for   1667 

reference,  etc.,  to  ascertain  rights  and  interests 1657 

necessary  parties  to  be  brought  in 1667 

deductioa  of  damages  from  defendant's  share 1668 


partner  of  defendant  may  apply  for  discharge  of  attachment. . . .     603 

undertaking 604 

application  for  release  of  ptv.perty  from  levy  against  partner. . .  1413 

levy  of  execution  on  interest  of  partner  previously  attached 1415 

partner  cannot  separately  compound  partnership  debt  before  dis- 
solution   1942 

non-joinder  or  misjoinder  of  defendants  in  action  against  firm 

engaged  in  transportation   1946 

filing  statement  of  names  of  partners  engaged  in  transportation.  1946 
separate  action  against  partner  not  sued  or  served  in  original 

•uit.  : 194« 

continuance  of  business  during  action  for  dissolution,  account- 
ing,  etc 1947 

powers  of  court  in  action  for  dissolution,  accounting,  etc 1947 

execution  of  consent  to  discharge  of  insolvent  debtor 2156 

service  of  justice's  summons  on  managing  agent  of  non*residents.  2879 

Patents. 

Sec,  also,    "  Letters    Patent." 
authenticated  copy  of  foreign  patent  admissible  in  evidence. . .     956 

Pa.yment* 

presumption  of  payment  of  judgnient 376 

partial,   avoids   presumption   of  satisfaction   of   judnnent 376 

proof  of  payments  by  a  municipal  corporation  or  officer  thereof.  961c 

Parm^nt  into  Conrt. 

discharges    depositor    from    liability 748 

comptroller   to   supervise   ac^ministration   of   funds 744 

comptroller  to  institute  proceedings  to  enforce  judgments,  etc.     744 

comptroller  may  examine  books,  etc.,  of    banks,  etc 744a 

compelling  transfer  from  banks  to  county  treasurers 744a 

transfer  of  money  and  securities  to  county  treasurers 745 

designation  of  banks  of  deposit 746 

court  may  direct  payment  of  funds 747 

investment  of  funds  747 

title  to  securities   J49 

actions  on  securities   '  jO 

transmission  of  title  to  successor  in  office 760 

payments  to  be  made  only  on  certified  copies  of  orders 761 

custodian's  books  of  account  J»| 

annual  report  of  custodian .^ Jo3 

presumption  of  death  of  unknown  heirs o4l 

enforcement  of  judgment  directing 12« 

commissions  of  county  treasurer 3321 

leave  to  sue  on  county  treasurer's  bond  for  failure  to  pay  over 

noney  on  order  of  court IJoJ 

him  made  in  city  court  of  New  York olW 
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Payment  ifito  Court  —  Contlniiecl. 

en  tender  after   suit 72B 

notice  of  deposit T32 

to  cflFect  cancellation  of  notice  of  pendency 1671 

la  partition, ^on  sale  tree  from  debts  of  deceased  owner 153V 

to  satisfy   liens  on  shares 1563 

application  by  lienor  for  money 1564 

payment  and  satisfaction  of  liens  on  lands  sold 1605 

foreclosure  by  action ;   surplus  moneys *. 163S 

of  amount  due  and  costs  on  dismissal 1634 

after  judgment  to  stay  proceedings 163S 

foreclosure  by  advertisement;  surplus  on  sale 2404 

petition  of  claimant 2405 

notice  of  application   ■> 24CS 

when  and  to  whom  application  to  be  made 2406 

order  for  distribution   2407 

reference  of  application 2407 

when    letters    issued    on    decedent's    estate    withia    four 
years 2406 

In  surrogate's  court,  to  be  made  to  county  treasurer 2««« 

control  of  surrogate  over 23%) 

docketing  decree  directing 2551 

amount  of  debt  not  due  when  account  settled 27^ 

of   legacy    or    distributive    share    of    infant    who    has    no 
general  guardian ^ 2739 

as  security   for  cancellation    of   notice   of   lis  pendens  in   cred- 
itor's action 1674 

in  action  to  foreclose  mechanic's  lien ^13 

on  confirmation  of  inquisition  under  writ  of  assessment  of  dam- 
ages   211^^2115 

compensation   awarded  in  condemnation   proceeding 3371 

FcBaltT.  * 

I.   WhXN    INCUftftED. 

not  incurred  by  act  conforminii;  to  decision  of  appellate  di- 

vision  before  reversal  IMI 

for  disobedience  to  subpoena ffiS,    895 

to  notice  of  commissioners  of  jurors  of  New  York  to 

testify  to  liability  to  jury  service 1096 

for  omission  of  clerk  of  court  in  New  York  to  certify  failure 

to  personally  serve  majority  of  panel 1107 

for  refusal  of  information  to  commissioner  of  jurors  of  New 

York 1121 

by  juror  for  taking  gift  or  bribe 1183 

for  bribing  or  making  (jift  to  juror 1194 

for  taking  illegal  fees   33SS 

by  attorney  for  deceit;  treble  damages TO 

for  wilfully  delaying  action;  treble  damages Tl 

for  lending  name 72 

for  neglect  of  clerk  to  docket  judgment 124S 

by  county  clerk  for  not  recording  order  appointing  receiver.  34T0 

by  sheriff  for  irregularity  in  sale  of  realty  on  execution 1436 

for  wrong  delivery  of  chattel  taken  in  replevin ITOT 

for  jllegal  sale  of  liquors  in  jail 125 

for  removing  notice  of  sale 1385,  3CB0 

for  false  oath  of  creditor  of  insolvent  debtor 2159 

for  wrong  delivery  of  chattel  replevied  in  justice's  court....  2928 
for  refusal  to  discnarge  debtor  taJcen  in  execution  on  justice's 

judgment S0S5 

for  suffering  animals  to  stray,  see  *'  Strays." 

to  owner  for  wilfully  setting  animal  at  large 3060 

183<» 


INDEX, 

Penalty-  -.  Contlimed. 

I.  When   incurred -~  Continued. 

habeas  corpus:  for  refusal  to  obey  writ  to  bring  up  to  testify.  2014 

for  refusing  to  issue  writ  to  inquire  into  detention ....  2020 

for  disobeying  order  for  discharge 2049 

for  illegally  recommitting  discharged   prisoner    2051 

for  concealing  prisoner  to  avoid  writ  .^ 2052 

for  aiding  in  concealment  to  avoid  writ 2053 

for   refusing  copy   of  warrant  or   mandate   to   detain 

prisoner ' 2065 

•t.  Actions  for. 

1.  General  provisions, 

limitation  of  action  for  nenah.     ,"  person  aggrieved 383 

for  penalties  to  the  state   384 

where  any  person  may  sue 387 

for  penalities  against  directors  and  stockholders  of 

banks   and   moneyed   corporations    394 

|o!nder  of  causes  under  fisheries,  game  and  forest  law. . .  484 

joinder  of  causes  under  agricultural  law 484 

order  of  arrest  in  action  to  recover 540 

triable  where  cause  arose t6B 

place  of  trial  of  actions  for  offences  committed  on  lakes, 

rivers,  etc 983 

of  actions    for  penalties   for  trespasses  on   forest 

preserve 968 

collection    of     penalty     in     forfeited    recognizance,     see 

**  Recognizances." 

by  officers  of  county,  town,  etc.,  to  recover  statutory. . .  1926 

1928 

barred  by  payment  of  fine  in  mandamus 2000 

costs  when  recovery  by  state  is  less  than  $50 3228 

jurisdiction  of  justice  over  actions  for 2862 

order  of  arrest  in  justice's  court    2895 

indorsement  upon  execution  on  justice's  judgment 3026 

•  confinement  on  execution  against  person  on  judgment  for.  .3032 

jurisdiction  of  Albany  city  court   8223 

of   Troy  justice's   court    3223 

8.  Action  by  state  for, 

by  attorney-general  or  district  attorney... •••••••••  1962 

to  be  brought  in  name  of  people. • 1984 

concurrent  jurisdiction  of  supreme  and  justice's  courts. .  1962 

disposition  of  money  recovered 1963 

reference  to  statute  to  be  indorsed  on  summons 1964 

recovery  when   statute  imposes  amount  not  exceeding  a 

tpecined  sum 1964 

district  attorney  to  pay  collections  to  county  treasurer...  1967 

to  render  account  of  collections 1968 

9»  Action  by  private  person  for, 

person  specially  aggrieved  may  sue 1892^ 

when  common  informer  may  sue 1894 

common  informer  ta  compromise  only  by  leave  of  court.  1894 
tummons  in  action  by  common  informer  to  be  served  by 

officer  authorized  to  levy  execution 1895 

cannot  be  countermanded  ••• 1895 

previous  collusive  recovery  not  a  bar. 1896 

reference  to  statute  to  be  indorsed  on  summons 1897 

recovery   where    statute   imposes    penalty   not  exceeding 

specified  sum ••«#•••  1996 

1887 
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falfldj  testifyinff  at  trial  of  claim  of  third  party  to  propcit> 

•cued. 108 

false  intesprctation  by  interpreter  of  city  court  of  New  York. .  •    SS4 

swearing  falsely  in  any  form  is 851 

false  swearing  as  to  qualifications,  etc.,  of  jurors  in  New  York 
county ^.. VM 

PerpetnatloB  ^f  TeatfrnoBX* 

See  "  DarosiTXOMS;  "  "  Evidbnci,  VIL* 

PeraoBsUL  Injury. 

defined OO 

no  ^appeal  to  court  of  appeals  from  unanimous  affirmance.  ..••  •    191 

limitation  of  actions  for  damages •••••.•    3S 

for  personal  injury  resulting  from  negligence SS 

joinder  of  causes  of  action  for 481 

pleading  matter  in  mitigation  of  damages 506 

proof  in  mitigation  of  damages 636 

order  of  arrest  in  action  for • 6tt 

warrant  of  attachment  in  actions  for 638 

tender  after  suit  in  action  for... ••.•••••••    731 

no  abatement  by  death  after  verdict ...•...•••     761 

physical  examination  of  plaintiff 873 

dei)osition  of  hospital  physicians  in  action  for 886 

claim  for  damaf:es  not  assignable 1^0 

jurisdiction  of  justice^  of  actions  for 28S2 

order  of  arrest  in  action  in  justice's  court 2895 

assessment  of  damages  on  application  for  judgment  by  default..  1215 

1216 

PersonAl  Property. 

"  injivy  to  property**  defined   • 83>I3 

term  defined  in  surrogate's  practice • •••• ^*fS6 

limitation  of  actions  for  injury  to 381 

against  executors,  etc,  for  taking  or  injuring 888 

joinder  of  causes  of  action  for  injuries  to 484 

order  of  arrest  in  action  for  damages  to 549 

warrant  of  attachment  in  action  In  justice's  court  for  injury  to.  2806 


Pharauiclats. 

exempt  from  jury  service. ••..•. 1080^  1061,  1127 

proof  of  exemption ••••••••••• ••    106%  1128 

Physical  ExamlBatfton* 

•C plaintiff  in  action  for  personal  Injuries. •••••• •••••••    8TS 

Phyalclaiis. 

appointment  of,  for  jails , ••••..    126 

order  of  arrest  in  action  for  malpractice ••...    549 

not  to  disclose  professional  information 884,    8S6 

may,  testify  when  validity  of  will  at  issue 836 

testimony  of  hospital  physician  in  action  for  personal  injuries 

to  be  taken  by  deposition 896 

reference  to  take  deposition  of  hospital  physician 

order  for  subpcena  to  hospital  physician 

service  of  subpoena  on  hospital  physician 

exemption  from  jury  service 1030,  lOftL,  1127 

proof  of  exemption  1062,  1128 

misdemeanor  to  give  false  certificate  to  juror  in  New  York 1120 

false  certificate  to  juror  in  Kings  county  a  misdemeanor 1161 

professional  instruments,  furniture  and  library  of  houndiolder 

exempt  from  execution   ..•••••• 

1888 


Pilots. 

preference  of  actions  against  commissioners  of.  in  dtv  of  New 

York '. ;. Til 

exempt  from  jur^  service. ••• 1061,  1127 

proof  of  exemption  ••• •••••.. ••    1<W2» 


U28 


PlAlmtlir. 

See  "  Apfsakancb;  "  "  Infants;  **  "  Paktiu." 


Ple«.dln8r« 

See   "  Answu;  "    "  Complaint;  •*   *'  Dbmuakxr;  *•    "  Rvlt;  •• 

"  VSRIFICATXON." 
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I.  General  provisions. 

certain  pleadings  may  be  ordered  to  be  destroyed 21 

must  be  in  English  language 22 

use  of  abbreviations 22 

numbers  may  be  expressed  by  figures. 22 

application  of  general  provisions 618 

liberally  construed. 619 

to  be  subscribed  620 

in  marine  causes  in  N.  Y.  city  court  may  be  oral  or  written.  3186 

time  of  service   , 620 

in  city  court  of  New  York... 8166 

relief  between  co-defendants 621 

service  of  answer  on  co-defendant • 621 

court  may  order  bill  of  particulars. 681 

frivolous, —  judgment  on.  .*> ', 687 

notice  of  motion  on,  in  N.  Y.  city  court 8161 

sham  defences  to  be  stricken  out \ 688 

notice  of  motion  on,  in  N.  Y.  city  court 8161 

irrelevant,   redundant   and   scandalous  matter   to   be  stricken 

out.  ,  .   .i 646 

indefinite  and  uncertain  allegation** 646 

motions    for   judgment    on   pleadta^* ••• 647 

if  order  of  arrest  issued,  plaintiff  most  prove  allegation  of 

fraudulent  misappropriation.   648 

allegation  of  fraud  must  be  proved,  when  order  of  arrest  ia- 

sued  for  fraud B49 

supplying  lost  pleadings    726 

relief  from  default « 788 

to  be  filed  824 

striking  out.  for  disobedience  of  order  to  discover  books,  etc  806 

for  disobedience  to  subpctna 863 

when  issue  arises 0^ 

of  law v64 

of  fact ■ V^ 

copy  to  be  furnished  to  court  or  referee  on  trial ......  981,  1018 

to   be   inserted    in    judgment-roll 1237 

notice   of   motions   on,    in    N.    Y.    city   court 3101 

contributory   negligence  in  action   for  death 841b 

II.  Verified  pleadings.     See,  also,  "  Verification." 

wnen    verificatinn    rcquircc}    523 

allegations    deemed    made     on     knowledge    unless     otherwise 

stated     524 

denial    of   knowledge    or    information    deemed    allegation   that 

person   verifying   has   none    624 

dniab  and  allegations  must  be  stated  to  be  made  by  party..  624 

•Mm   "affidavit"    includes    verified    pleading 8348 

III.  Variance 

when    material    530 

proof  of  prejudice  necessary 530 

amendment    discretionary    580 

immaterial    variances    540 

distinguished    from    failure    of    proof 541 
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Pleadlmff  •—  Contlniied. 

IV.  AMXNDMBHT  OV  PLBADXireik 

of  course. ..••••••••••••••••••••.••••••••.••..     5€S 

for  delay. •.•••••••••••...••.••• •     542 

amended  pleading  to  b«  served 643,     T*JH 

effect  of  failure  to  answer  or  demur  to  amended  pleading. . .     543 
mistakes  in  names,  sums  of  money,  dates  and  description  of 

property  cured  by  judgment  on  verdict,  etc 721 

omission  of  necessary  averment  cured  by  judgment  on  ver- 
dict, etc ••.. «     721 

mispleading  or  insufficiency  cured  by  judgment  on  verdict, 

etc i 721 

power  of  court  to  amend  by  inserting  material  allegation....     723 

by  conforming  pleadings  to  proof 723 

court  may  direct  action  to  retain  place  on  calendar 733 

order  of  court  required,  except,  etc • 727 

power  of  referee  to  allow  1018 

to  allow  at  trial 1018 

to  allow  a  party  to  plead  anew  at  trial.* 1018 

V.    SI7PPLEMBNTAL    PLEADINGS. 

when  allowed „  544 

court  may  direct  that  action  retain  place  on  calendar 723 

on  substitution  of  party  on  death. or  transfer  of  interest....  760 
no  extension  of  time  for  making  supplemental  complaint  on 

death  or  disability  of  ^arty 784 

in  action  for  waste  after  judgment  of  partition 1657 

VI.  Joinder  of  causes. 

demurrer  to  complaint  for  misjoinder  of  causes 4S8 

when   {Permitted ;  generally   • • •     484 

causes  to  be  separately  stated  in  complaint. 482 

when  action  relates  to  real  property. ••• 16iR7 

in  replevin ••• • 16iR9 

in  action  by  people  against  same  defendant. •••••••••. 39^ 

in  justice's  court   ...•••• 2077 

of  grievances  in  alternative  mandamus • 2076 

VII.   SpBCIPIC  PI.BAS. 

how  presumption  of  pa;rment  of  judgment  pleaded 378 

limitation  of  actions 413 

private  statute. ..••• •.••....••.•...  530 

account.  .  . .••.•• 531 

judgment... ••«••••••••• .••...  532 

conditions  precedent •••• • 533 

instrument  for  payment  of  money 534 

in  mitigation  of  damages S^ 

plea  of   justification   in^  libel   and   slander   does  not  bar  evi> 

dence  of  mitigating  circumstances 535 

VTIII.  In  specific  actions. 

Against  executors  and  administrators, 

first  served  or  first  appearing  to  answer  complaint.. v. ...  1817 

separate  answers  by,  only  allowed  by  direction  of  court. .  181T 
lack  of  assets  not  to  be  pleaded  in  action  against.......  1824 

executor,  etc.,  not  personally  liable  for  debt  for  falsity 
of  pleading. • 1831 

By  or  against  corporations. 

allegation  of  incorporation  in  complaint. •• •..  1775 

when  coxporate  existence  ^ut  in  issue  by 1776 

waiver  ot  misnomer  by  failure  to  allege  in  answer 1777 

extension  of  time  to  answer  or  demur  in  action  oa  bill 

or  note 1778 

order  for  trial  to  be  served  with  answer  In  action  on  blU 

or  note. 1771 
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INDBX. 

PteAdtniT  •—  GontiiiiieA* 

TttL  Im  8PBCIPIC  ACTIONS  —  Contlntied. 
Creditor's  action  ogcdtut  htirs,  9tt* 

description  of  lands  •••..••••••••••••••••••••••••••••  1881 

Dower, 

description  of  property  in  complaint... •••••••••.  1606 

complaint  to  set  fortli  name  of  husband. •«•••••  •• 1606 

Joint  debtors, 

complaint  in  action  to  charge  joint  debtors  not  personally 

summoned  in  previous  sutt 1938 

answer. 1039 


Libel  and  slander. 

Explication  of 
ea  of  justification  does' not  bar  evidence  in  mitigation..     535 
I  slander  special  damages  need  not  be  alleged  when  un- 
chastity  imputed  to  woman  .• • 1906 


Mandamus, 

oral  pleadings 2080 

rules  of,  applicable  to  alternative  writ  and  return.  2076,  2077 

2080 

writ  and  return  cannot  be  stricken  out  as  sham 2080 

joinder  of  grievances  in  alternative  mandamus.. 2076 

Matrimonial  actions, 

counterclaim  in  action  for  divorce  or  separation.. •...••  1770 
requisites  of  complaint  in  action  for  separation.  •••••...  1764 

Partitiofin 

complaint  to  allese  that  no  executor,  etc.»  of  deceased 

owner  appointea.  .  . .  .^ 1638 

description  of  property  in  complaint 1542 

complaint  to  state  interests  of  parties. , 1542 

answer  may  controvert  interest  of  plaintiff 1543 

statement  of  defendant's  interest  in  complaint. . . .  1543 

claim  of  title  of  co-defendant •......•  1543 

Prohibition, 

not  allowed. 2099 

Replevin. 

joinder  of  causes 1689 

suting  title. 1720 

allegation  of  wrongful  taking  in  complaint 1721 

of  wrongful  detention  in  complaint 1721 

answer  may  set  up  title  in  third  person 1723 

allegation   in    answer    of   possession    of    land    on    which 

chattel  was  distrained  doing  damage ..«..  1724 

T#  determine  claim  to  real  property, 

•llcgationa  of  complaint  1639 

IX.  In    Surrogates'  courts. 

See  **  SuHBOGaTB's  Court." 

1841 


r 


INDBX. 
PleaAlmir  >*  Contlnved. 

X.   Iir  JUtTIClS'  COVftTt. 

may  be  oral  or  written ••.•• 2M0 

general  rules ••••• 9M0 

enumerated 2995 

setting  forth  account 2941 

instrument  for  pajrment  of  money , SMI 

complaint 2886 

joinder  of  causes  2991 

answer 2988 

denials 2939 

demurrer. ^^ 

amendment  on  decision  of  demurrer 2999 

biU  of  particulars 2M2 

immaterial  variance  to  be  disregarded 2M3 

amendments ^ 2944 

counterclaims 2945 

of  party  suing  or  sued  in  representative  capacity 2M6 

when  neglect  to  plead  counterclaim  bars  action 2947,  2949 

judgment  u^on   counterclaim    3949 

answer  of  title  to  real  property   2951 

verification   (see  Act)    


'• 


interest  of  pledgor  may  be  sold  on  exeeatioa..•^•  ...••. 1412 

Poltee  Courts. 

are  not  courts  of  record •••••.••       I 

Toltee* 

exempt  from  jur^  service  in  New  York  city 1081,  1127 

proof  of  exemption 1082,  1128 

Poor, 

county  superintendent,  etc,  may  sne  upon  cause  arising  before 
his  term 1926»  1928 

actions  against  overseers,   etc.,   on   causes  arising  before  their 
term 1927.  1928 

overseer  or  superintendent  may  apply  for  appointment  ot  com- 
mittee tor  incompetent  person 2324 

fine  for  contempt  in  justice's  court  to  be  paid  to  oversen 28T3 

action  bv  overseer,  etc.,   for  penalties  for  suffering  animals  to 
scrav 3063 

navment  to  overseer,  etc.,  of  penalties  for  suffering  animals  to  ^^ 
r-^  •  scrav « r«*.  9092 

Foor  Persons* 

who  are. » 40a    469 

y                            reouisites  ot  petition  for  leave  to  sue  as 469 

^                                contents  of  order  granting  leave  to  sue  as 490 

not  liable  for  costs  or  fees 461 

action  not  stayed  for  non-payment  of  costs  of  former  action. . .  461 

annulling  leave  for  misconduct  or  delay 462 

defendant  may  apply  to  defend  as 46S 

petition  by  defendant  for  leave 461 

proceedings  on  defendant's  petition  for  leave 466 

cannot  prosecute  appeal  as 466 

mar  oppose  appeal  as 466 

costs  m  favor  of,  to  be  paid  to  attorney 667 

security  tor  costs  not  required  when  plaintiff  an  infant....  408.  3268 

Population. 

certificate  of  director  of  census  admissible  in  evidence 944 

1842 


IKBEX 

Sec^  aliOb  "Mail.** 

tervice  of  papers  by  mail...   .•••••• •••••• 797,  2768 

double  time  when  papers  served  by  mail... • TD6 

time  for  service  of  notice  of  trial  ^  mail TM 

ihiposit  of  papers  in  branch  post-office  in  New  York  city 801 

Po^vr«r  of  Attorney* 

satisfaction  of  judgment  by  attorney  is  fact 1260 

Po^vrera*  .  , 

executors  qualifying  may  exercise  power  of  sale,  etc.  •  • 2642 


Ci 

when  order  necessar>  • 703 

service  of  order 796 

motion  for,  in  New  York,  lUn^s,  Queens  and  Erie 793 

claim  of  preferexice  in  note  of  usue 798 

vacating  order 793 

order  for  preference  not  appealable. 793 

causes  preferred  by  general  rules  of  practice 791 

by  special  order  of  court 791 

^rties  suing  in  representative  capacity  as  sole  plaintiff  or  de- 
fendant.    ; 791 

•^eath  of  party  pending  the  action 791 

riminal  actions 790 

>y  people  to  recover  public  funds 789 

by  or  against  state  or  officer  thereof. 791 

by  or  against  New  York  city  and  its  health  officers 791 

by  or  against  commissioners  of  pilots  in  New  York  city 791 

by  or  against  towns  or  counties 791 

against  sheriff 791 

on  undertakings  to  sheriff 791 

on  undertaking's  on  appeal  to  court  of  appeals 79] 

on  notes  and  bills  of  corporation 791 

against  corporations  issuing  bank  notes,  etc 791 

for    dower    791 

for  absolute  divorce  . . '. 791 

for  libel   or    slander    791 

for   partition    791 

to  revoke  probate  of  wills   791 

to    construe    wills     791 

mandamus   or    prohibition    792 

marine  causes  in  N.  Y.  city  court 3186 

to   determine    conlBicting  claims   to    compensation    for   property 

taken  for  public  use   8378 

appeals  involving  title  to  office  229 

from  court  of  claims    278 

from  jud^ent  declaring  statute  unconstitutional 791 

from  decision  of  surrogate    791 

to  court  of   appeals   from   unanimous   affirmances   by   ap- 
pellate division    791 

second  and  subsequent  to  court  of  appeals 196 

crlptioA. 

See,  also,  "  Limitation  op  Actiohs." 
easement  for  encroaching  wall  created  by   lapse   of  two  years 

without  action  1499 

Pre**  Aaaoctatlona. 

telegraph  operators  and  reporters  exempt  from  jury  duty.  1060,  1061 

1127 
j»r«««Biptloiui. 

See,  also,    "  Evidence." 

possession  presumed  from  legal  title   ................ MB 

occupation  presumed  to  be  under  legal  titie 888 

continuance  of  relation  of  landlord  and  tenant 8T3 

satisfaction  of  judgment 376 

■Ifsding  presttiiiod  payment  of  judgnent  878 
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INDEX. 

Preanmptions  —  Continued. 

seal   presumptive   evidence   of  co asideration . ., ••••.• 

cf  death  of  unknown  heirs,  when  money  paid  into  court 841 

of  death   from  continued  absence    S41 

of    heirship    from    recitals    in    deeds ••...  S41b 

of    jurisdiction    of    surrogate 2513 

Printers. 

affidavit    of    publication    of    summona 444 

of     notices,     etc 9^ 

fees    of    331i 

Prlaoners. 

Sec  "Arrest;  "  "  Execution;  "  "  Imprisonment;  "  Jails." 
care  of  property  of  person  confined  for  crime*  see  **  Crime  and 
Criminals." 


/' 


from  arrest,  see  "Arrbst." 

privileged  communications,  see  "  Evidxncs;  '*  "  Witrxssxs.** 

Probate. 

of  heirship,  see  "  Hbxrs." 
of  wills,  see  "  Wills." 

Proceaa. 

power  of  court  of  record  to  make  new  process 7 

abuse  of,  a  civil  contempt 14 

must  be  in  name  of  people 22 

in  English  language 22 

tested  in  name  of  judge 23 

when  returnable 23 

must  be  filed  with  return  thereto 23 

subscribed  or  indorsed  with  name  of  officer  or  attorney..  24 

not  void  for  lack  of  seal  or  error  in  teste,  unless,  etc 24 

order  of  court  required  for  amendment 72T 

to  be  filed  with  clerk  in  supreme  court.  New  Yoili  oouiity...«121Sa 

execution   is    •••••••••••••••••••••••••••••••..  1364 

Proclajmatlon. 

by  foreign  executive,  how  proved 9tt 

Prohibition. 

a  state  writ  ••••••••• tSSl 

for  general  provisions,  see  "  Writs.** 

alternative  or  absolute ..••••.••••••••••••••••••••  3091 

writ  of  consultation  abolished ; 2>^ 

preference  of • ••-••• 7h 

costs  not  exceeding  $50  and  disbursements  to  be  awarded  as 

on  motion •• •••.• 2100 

final  order  to  be  reviewed  only  by  appeal • 2101 

stay  of  execution  pending  appeal  ••••• 2101 

who  may  grant  stay ....•• •••••••••. 210? 

how  time  extended  21UC£ 

I.  Altbrnativb  writ. 

on  what  proofs  granted  ^•••••t... 2061 

notice  of  application   «Wj 

granted  only  at  special  term  except  where  otherwise  allowed.  2^ 

when  appellate  division  may  grant •...••  2068 

alternative  writ  must  issue  first 20M 

contents  of  wrk   3064 

when  to  be  made  returnable • 9O0C 

method  of  service  906L 

absolute  writ  to  issue  on  failure  to  make  return. 2006 

!iow  return  made   206* 

failurs  tc  make  return  punishable  as  contempt 2066 

objection  tc  sufficiency  of  papers  may  Ij  taken  in  return 206T 

motion  tc  set  aside   ^06T 

when  verification   required  to  return :^fl6B 

adoption  of  judge's  return  by  party 

pleadings  are  not  allowed 


INDEX. 

Prohibition  *  Continued. 

I.  Altbsnativs   wkit  —  Continued. 

may  be  disposed  of  without  further  notice  at  term  where  writ 

is   returnable 

notice  of  hearing  for  subsequent  terms 2090 

where  hearing  to  be   bad 2000 

controverting   new    matter   in    return 2000 

order  for  trial  of  questions  of  fact  by  jury 2000 

final  order 2100 

II.  Absoluts  writ. 

alternative  writ  must  issue  first 2004 

final  order  on  alternative  writ  may  award ; . . .  2100 

to  issue  on  failure  to  make  return  to  alternative  writ 2006 

motion  to  quash  or  set  aside 2007 

Promiaaory  Notea. 

See   **  Bills  and  Notbs;  "   '*  Negotiabls  iNSTSViftBHTS." 

Property. 

defined 118 

Provisional  Remedies. 

See,   also,   "Aerest;"   **  Attachmbnt;  "   "  Ikjukctxoii;  * 

'*  RSCBIVESS." 

not  im|)aired  by  removal  of  action  from  county  court...*..'...    'S46 

gives  jurisdiction   ef   action 416 

not   affected   by   supplemental   pleading 544 

order  to  deposit  or  deliver  property 717 

sheriff  may  take  property  for  deposit  or  delivery ;  718 

when  arrested,  injunction  and  attachment  not  to  be  granted  to- 
gether       710 

on  counterclaim ' 720 

appellate  division  may  grant,  when  applied  for  without  notice 

and    refused   below 1348 

in  action  to  charge  joint  debtor  not  summoned  in  previous  suiL-  lOikO 
security  not  required  in  action  by  state,  municipality,  etc......  1900 

liability  of  state,  municipality  or  officer  for  damages  caused  by.  1000 

Public   Admin  iat  rat  or. 

See  "  Surrogatk's  Court.'* 

Publication. 

false  and  inaccurate  reports  of  proceedings  are  contempts....        0 

special  provisions   relating  to,  not  affected 8340 

computation    of    time    of . ., 787 

when  no  newspaper  published  in  county  or  city 826 

where  printers  in  countjr  refuse   to   publish 8203 

affidavit  to  refusal  of  printer  to  furnish 82^ 

affidavit   of    printer    to 926 

fees  of   printers •••........>  8917 

service  of  summons  by 488-441 

on   unknown   owners   in   partition 1541 

defendant  in  partition  cannot,  under  section  445,  defend  after 

judgment   by   default   on    service   by   publication 1697 

mode  of,   in   surrogate's  court 2582 

of  order  to  present  claims  of  creditors 786 

of  general  rules  of  practice 18 

of  appointment  changing  place  of   holding  court 80 

55  1»45 
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Pablleatlon  —  Conttniied. 

of  chanfpe  of  place  for  holding  court  in  New  York  city 42 

of  appointment  of  special  and  trial  terms 23S 

of  application  by  discharged  bankrupt  to  cancel  judgment 12S8 

of   notice   of   sale   of   realty 1678 

of   judgment   annulling   corporation 1803 

of  notice  of  pendency  of  ejectment  for  property  escheated*  or 

forfeited    for    treason 191% 

of  notice  of  execution  of  writ  of  assessment  of  damages 2100 

of  petition  for  discharge  of  person  imprisoned  under  execution.  2306 

of  notice  of  application  to  change  name  of  corporation 2413 

of  order  to  show  cause  in  proceeding  for  voluntary  dissolution 

of  corporation 2124 

of  citation   from  surrogate's  court 2528 

of  advertisement  for  claims  against  decedents'  estates 2677 

of  summons  in  action  in  N.  Y.  city  court 3170 

application  for  judgment  by  default  when  sununom  served  by..  1216 

Public  FnndM. 

order  of  arrest  in  action  for .• ••••• 5«il 

action   by   taxpayer   to    prevent   waste 1S25 

action  by  people  to  recover i960 

attorney-general  must  bring   1S/l^ 

must  be  in  name  of  people 1984 

stay  of  other  actions 19TI0 

may  be  brought  in  foreign  courts 1971 

title  vests  in  people  on  commencement 1902 

limitation 19*^ 

disposition    of    proceeds 19T4 

application   by   municipality,    etc.,    for IS^S 

Public  Health  Lair. 

joinder  of  causes  of  action  for  penalties  under 481 

Public  Officer. 

See  "  Ofpicm." 
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4|iieeiiM  County. 

fees  of  recording  officers S332a-3S3Sd 

salary  of  court  clerk 89 

compensation  of  court  crier 91 

interpreters  in IK 

court  officers,   messengers   and   attendants   in 96 

duties  of  court  officers,   messengers  and  attendants  in 96 

salary   of   court   attendants   in 96 

appomtment  and  compensation   of   stenographer 358*    3^ 

compensation  of  judges  for  services  rendered  in  selecting  and 

drawing  jurors,   etc 1(H4 

notes  of  issue  and  notice  of  trial   in 9»i 

preference   on   calendar    in 798 

service  of  subpcena  from  N.  Y.  city  court  in 338 

security  for  costs  iti  county  court SMB 

mileage    of   jurors 3314 

» 

<^iio  "Warranto* 

■    I       writ   abolished 1963 

proceedings  by   information  in  nature  of,  abolished 1983 

.•  •■  J      relief   to   oe   obtained   by    action 1983 

action  to  be  brought  in  name  of  people ^^^ 

action  by  attorney-general  to  try  title  to  office 1W8 

to  try  right   to   exercise  corporate   franchise 1W8 

ui  to    forfeit   public   office,   civil  or   military. . , 1948 

to  try  right  of  foreign  corporation  to  exercise  privileges 

within   Mate ^^^ 

feinder  of  relator  as  party  plaintiff 1986 

1846 
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%«•  Warranto  —  Ooiatlii«e4« 

relator  to  give  security  for  costs,  ete ••••••••••.•.  l#8tf 

compensation  of  attorney-general  when  relator  Joined '. ,.  1980 

ri^ht  of  claimant  to  office  may  be  tried  in  action  against  actual 

incumbent. 1949 

order  for  arrest  of  i>erson  usurping  office 1949 

triable  of  right  by  jury 1950 

claimant  to  assume  office  after  judgment  in  his  fayor 1901 

to  demand  books  and  papers  after  judgment  in  his  favor.  1951 

proceedings  to  obtain  books  and  papers « 1952 

refusal  to  deliver  books,  etc.,  after  ouster  a  misdemeanor 1952 

action  for  damages  against  usurper 1958 

all  claimants  to  same  office  or  franchise  must  be  joined 1954 

judgment  against  corporation  must  contain  perpetual  injunction.  1956 

temporary  injunction  in  action  against  corporation 1956 

witness  cannot  refuse  to  answer  incriminating  question  in  ac- 
tion against  corporation  1956 

final  jud^ent  of  ouster  from  office 1966 

costs  on  jud^rment  of  ouster 1956 

fine  may  be  imposed  upon  usurper  by  judgment 1956 

to  be  docketed    1966 

execution  to  collect 1966 

collection  of  costs  against  corporation  from  officers  and  mem- 
bers  •. 1967 

Railroad  Commiflslonerfl. 

to  approve  change  of  name  of  railroad  company. ...•••.. 2411 

order  changing  name  of  railroad  company  to  be  filed  with. .....  2414 

Railroad   Companies.' 

jurisdiction  of  countv  court  over. 841 

residence  for  purpose  of  jurisdiction  of  justice's  court...  2869,  2880 

service  of  summons  from  justice's  court  on 2880,  2882 

compensation  for  railroad  property  taken  for  public  use 3870 

judgment  foreclosing  mechanic's  lien  on  railroad  property 8419 

certain  employes  exempt  from  jury  service 1080 

superintendent,    conductor    and    engineers    exempt    from    jury 

service 1081,  1127 

proof  of  exemption 1082,  1128 

excepted  from  provision   for  voluntary  dissolution ,...  2420 

petition  by,  for  change  of  name 2411 

railroad  cotnmissioners  to  approve  change ^ . . .  2411 

contents  of  petition    2412 

order  changing,  to  be  filed  with  railroad  commissioners. .  2414 

R»pe. 

sittings  of  court  may  be  private 5 

privilege  of  physician  in  actions  for 834 

Real  Property* 

T.  General  provisions. 

defined • •••••• 8396 

in  condemnation  law • 8868 

in  surrogate's  practice.  •   •..*. 2614 

••owner"  de6ned ..•  38»8 

in  condemnation  law. •••••••••• « 3358 

«' distinct  parcel"  defined.  . 8343 

••  improvement "  defined • 3398 

'  "  injury  to  property  "   defined 3343 

••  inheritance  "  defined  in  surrogate's  practice 2768 

proceeds  of  sale  of  realty  of  infant  or  incompetent  deemed 

real  property ; 2369 

questions  of  title  executed  from  ntrisdiction  of  justice^s  court.  2868 
•aster  of  jurisdiction  in  justice's  court  on  answer  to  title  of 

real  property.   .  .   2961-2968 
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R«al  Property  —  Continued. 

I.  Gknerax.  provisions  —  Continued. 

special  proceeding  cannot  be  taken  to  recover  unless  expressly 

allowed 1688 

summary   proceedings   to   recover   possession   of,   see   "  Sum- 

MABY  PrOCBBDINGS  TO  DXSPOSSXSS.'' 

action  to  recover,  see  **  Ejectment." 

judicial  sales,  see  *'  Sals  op  Real  Propbety." 

proceedings  to  sell,  etc.,  propertj  of  infant,  incompetent,  or 

corporation,  see  "  Sale  op  Real  Property." 
liens  on,  see  "  Liens." 

limitation  of  actions  for 962<37S 

action  to  establish,  etc.,  lien,  triable  in  county  where  property 

situated    982 

relating  to  property   without   the   state,    triable   where 

party  resides 4*82,  982a 

service     of    summons    by    publication    in     actions    affecting 

title   438.    43» 

joinder  of  causes  of  action  relating  to 484.  1687 

filing  of  notice  of  attachment 648 

cancellation  of  notice  attaching 711 

mistake  in  description  cured  by  judgment  on  verdict,  etc 721 

action  to  compel  conveyance  by  infant  or  incompetent 2345 

judgment 2347 

arbitration,  claim  in  fee  or  for  life  not  subject  of 23fSt 

estate  for  years  may  be  subject  of. ^K 

controversy  as  to  partition  may  be  rabjeet  of. .  • 
controversy  as  to  ooundmnes  may  be  snbjeet  of. 

admeasurement  of  dower  may  be  subject  of 

power  of  receiver  to  hold Tit 

sale  of,  by  sheriff  on  execution  after  attachment.  • 708 

sheriff  may  convey,  by  order  of  court 718 

how  sold  pursuant  to  direction  of  judgment IStt 

security  by  referee  appointed  to  sell  real  property 124S 

conveyance   on   sale  under  judgment   or   execution    to  state 
name  of  person  whose  interest  is  sold • 1244 

fl.  Action  to  determine  claim  to. 

provisions  apply  to  corporations  and  aasodationi IflBO 

what  claims  may  be  determined  in • 1688 

who  may  maintain  action • 16S8 

what  must  be  alleged  in  complaint. ......  • 16tt 

demand  for  judgment , 1689 

triable  in  county  where  property  situated 982 

dismissal  with  costs  on  proof  that  plaintiff  not  in  possession. .  1640 
defendant  may  plead  title,  etc.,  and  ask  affirmative  relief....  1641 

procedure  when  defendant  pleads  title,  interest  or  lien 1642 

judgment  for  defendant  on  claim  in  reversion  or  remainder. .  16CS 
execution  on  judgment  for  defendant  on  daim  in  reversion  or 

remainder 1848 

judgment    awarding   defendant   possession   and    damages   for 

withholding. 1644 

judgment  for  plaintiff ••••  164S 

effect  of  judgment .,.  1646 

new  trial  not  of  right ••••••..  1846 

new  trial  discretionary  within  one  year • 1846 

new  trial  when  party  under  disability •«••.•.  1846 

when  evidence  on  first  admissible  on  new  trial 1846 

perpetuating  evidence  and. proofs  in ••••.•••••..  1846 

claim  of  dower,  action  to  determine 1847 

prater  for  admeasurement •.•  1848 

denial  of  defendant's  daim  and  demand  that  die  ba 

barred 1848 

av-tion  to  determine  validity  of  will  of  real  property. . . .  ♦_._.  .^.  1888 

additional  allowance  to  plaintiff •*■*  *•" 

oorapntstiott  of  additional   allowanee.. ••••••••••••••• 
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«]  Property  —  Oontlnved. 

III.  Pbstbtuatimo  tbbtimont  as  to  txtli. 

tettimony  msLjr  be  received  in  action  involving  title  to  realty.  1668a 

inability  of  witness  to  attend  must  be  shown 1688a 

documentary  evidence  not  a£fected 1688b 

mode  of  introducing  testimony  1688c 

objections  may  be  taken  at  trial 1688c 

who  may  apply  for  taking  of  deposition 1688d 

contents  of  petition  1688e 

notice  of  application 1688f 

appointment  of  referee  1688f 

notice  of  hearing  before  referee 1688f 

proof  of  notice  of  hearing • 1688g 

adjournments  of  hearing 1688g 

subpoenas  to  witnesses  1688g 

compelling  attendance  of  witnesses 1688g 

mode  of  examination    1688n 

refusal  of  witness  to  answer 1688h 

authentication  of  deposition   1688h 

deposition  to  be  filed  and  recorded 1688h 

r.gainst  whom  deposition  may  be  used  as  evidence. . , . , 16881 


I.  General  provisions. 

:lerk  of  court,  etc.,  not    o  be  appointed  in  New  York 90 

limitation  of  action  against,  to  recover  chattel 888 

Appointment  before  judgment  •••     718 

on  counterclaim 720 

by  or  after  judgment 713 

pending,  appeal 713 

in  judgment  creditor's  action 1877 

as   successor   to   executor   pending  action   for   partition 

or  ^distribution  or  to  construe  or  establish  a  will 1860 

relerence   on   application    for   appointment 827 

"property"  includes  rents,  income  and  increase  of  property.     713 

notice  of   application   for •     714 

appointment  of  temporary  receiver  without  notice 714 

appointment  without  notice  in  foreclosure 714 

removal  of   715 

bond   of    715 

increasing  security  715 

accounting  by   715 

notice  to  surety  of  accounting 715 

petition  by  surety  to  be  relieved  HV2 

revocation  of  appointment  for  failure  to  give  new  bond S12 

power  to  hold  real  property 7?.fl 

on  death^  or  removal,  successor  may  continue  action 7CC 

substitution  of  successor  on  death  or  removal 766 

may  file  notice  of  appointment  and  ownership  of  judgment..  12Q.'> 
may  consent  to  insolvent's  discharge  under  judge's  order....  2153 

leave  to  sue  upon  official  bond 1800 

commissions   3820 

may  include  cost  of  bond  in  commissions 3820 

II.    Or  COEPORATXONS. 

in  what  cases  appointed  for  corporation 1-^10 

when  appointed  for  educational  institution 1810 

appointment  of,  for  foreign  corporations 1810,  1812 

notice  of  application  for  appointment  of  receiver  of  corporate 

property    1810 

appointment  of,  by  judgment  annulling  corporation 1801 

m  action  to  dissolve,  appointment  of  temporary 1788 

power  of  temporary   1788 

court  may  confer  additional  powers  on  temporary 1789 

appointment  of  permanent 17V 

powers  of  permanent 1789 

1849 


/ 


INDEX. 

Receivers  —  Continued. 

II.  Or  coRPOKAT  coMS  •— Continued. 

Toluntary  tUf  solution,  appointment  of  temporary  in  proceed- 
ings   2423 

powers  of  temporary 242S 

appointment  of  permanent    2429 

confirmation   of  acts  of    2429 

relief  from  omissions  and  defaults 2429 

commissions  of 2431a 

final  accounting  of   2431b 

duty  of  attomey>general  as  to  final  accounting 2431b 

III.  In  supplbmbntasy  pkocbsdings. 

appointment 2464 

notice  of  application  for  api>ointment 2464 

when  appointed  without  notice   2464 

notice  ot  application  to  other  creuitors 2465 

only  one  to  be  appointed 2465 

order  extending  prior  receivership 2466 

when  property  vests  in  receiver 2468 

relation  back  of  title  to  personal  property 2469 

non-resident  not  to  be  apoointed ^ 2469 

removal   on   becoming   non-resident 2469 

record  of  orders   appointing 24T0 

subject   to   control   of   court 2471 

jurisdiction  of  justice's  court  over  actions  by 2865 

Recoarnlaanee. 

power  of  county  court  to  remit  forfeiture 330,    351 

how  forfeited 1965 

action    by    attorney-general    19G6 

judgment   for  people   on .^ 196fi 

district  attorney  to  pay  over  collections  on. . . .' 1967 

to   render   account  of  collections 196J? 

action  on,  to  be  brought  in  name  of  people .' 1964 

Recordlnar  OAcera. 

fees  in   Greater   New  York 3332a-3332d 

Reeorda. 

L  Op  docvmekts,  conveyances,  etc. 

must  be  in  English,   abbreviations 22 

amendment  of 72T 

of  certificate  of  sale  of  real  property  on  execution 1489 

effect  of  recording  certificate  of  redemption  of  real  property 

from  sale  on  execution 1470 

judgment  in  partition  may  be  recorded  in  each  county  where  ^ 

lands  are 1SB5 

of  notices  of  lis  pendens 1672 

judgment  vacating  letters  patent  granted  by  state  to  be  noted.  1900 

of  discharge  of  insolvent  debtor 2181 

of  order,  etc.,  exempting  insolvent  debtor  from  arrest  or  im- 
prisonment  2196 

of  assignment  on  discharge  of  debtor  from  imprisonment  on 

execution 2211 

of  order  appointing  trtfstee  of  property  of  criminal  prisoner. .  xBn 

of  affidavits  of  sale  under  foreclosure  by  advertisement 2396 

of  order  chan^n^  name  of  corporation ^^l 

of  orders  appointing  receivers  of  judgment  debtors 2467,2419 

books  and  indices  to  be  kept  b^  surrogate 2486, 2487 

of  wills  proved  elsewhere  within  state 2630 

probated  wills  of  real   property  may  be  recorded  as  deeds. .  2633 
executor,  etc.,  must  cause  will  of  real  property  to  be  recorded 

in  each  county   where   realty  situated 2633 

wills  to  be  indexed  when  recorded  as  deeds 2634 

fees  of  clerk  or  register  for  recording  wills  as  deeds........  2634 

decree  of  probate  of  heirship  may  be  recorded  as  deed 2^7 

decree  vacating  or  modifying  decree  of  probate  of  heirship...  2K0 
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INDEX. 

Record*  —  Conttnned. 

I.  Op  documents,   conveyances,   etc. —  Continued. 

fees  for  recording  inttruments.*. • ••••••••«....  88M 

II.  AOMUSXBIUTT   AS  XVZDBNCX. 

8ubi>oena  duces  tecum  to  produce.... 860 

original  entry  of  marriage  or  certified  copy  it  preausnptiTe 

evidence.  .  . -. 028 

certified  copies  of  papers  filed  or  recorded  in   public  offices 

presumptive  evidence. 083 

certified  copies  of   papers  filed  or   recorded  in   town   clerk's     , 

office  presumptive  evidence 9S4 

record  of  conveyance,  or  certified  copy,  is  admissible 985 

is  not  conclusive. .' 936 

not  admissible  when  proved  by  oath  of  interested  or  in> 

competent  witness 936 

transcript  from  docket  book  of  justice  of  peace,    subscribed 

and  authenticated,  is  evidence 989 

certified  copies  of  records  of  federal  courts  admissible  in  evi- 
dence      948 

of  documents  on  file  in  federal  offices  are  admissible  in 

evidence.  •  • 944 

certificate  of  director  of  census  to  population  is  admissible  in 

evidence. 944 

of  weather  bureau  observations  admissible  in  evidence 944 

of  transfers  of  vessels  admissible  in  evidence 945 

exemplification  of  record  of  conveyances  without  the  state  ad- 
missible in  evidence  ' 947 

authentication  of  copies  of  records  of  foreign  courts 962 

oral  proof  of  copy  of  record  of  foreign  court 963 

statutory  provisions  do  not  declare  effect  of  foreign  record. .     964 
in  New  York  city  and  county  are  presumptive  evidenccr  after 

twenty  years. 966 

authenticated   copies  of  records  of  public  office   of   foreign 

country  admissible  in  evidence 966 

form  of  certificate  to  copies,  etc 967 

eertiiicate  to  copies,  etc.,  must  be  sealed 968 

certified  copy  for  use  in  same  court  need  not  be  sealed 969 

•ffieial  certincates  of  search  admissible 921 

certificates  of  search  of  title  guarantee  and  abstract  companies 

admissible 8266 

surrogates,  registers,  clerks,  etc.,  to  make  and  certify  searches.    901 

may  be  proved  according  to  rules  of  common  law 902 

admissibility  in  evidence  of  record  of  wills  nroved  orior  to 

1786   2828 

}        admissibility  in  evidence  of  records  of  wills  proved  more  than 
•    admissibility  in  evidence  of  records  of  wills  proved  more  than 

f        thirty  years   2628 

of  disdiarge  of  insolvent  debtor  is  conclusive  evidence  of  pro- 
ceedings and   facts 2181 

in  register's  office  in  New  ^rk  and  Kings  counties  not  to  be 
removed  on  subpoena    866 


• 


included  in  term  "judge" 8848 

of  New  York,  may  change  place  of  holding  court 42 

Recorder's  Court* 

See  "  Utzca,  REcoanaa's  Couar  of  the  Citt  or;  **     Oswmo, 

RlCOEOEft't  COUET  or  THE  CXTT  OV.'* 
RodOBiptiOB* 

on  sale  of  real  property  nn  execution,  see  "  Exscurxoif  .** 
by  lessee  or  creditor  after  warrant  in  summary  proceedings  to 
^apossess. 2260-2260 
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INDEX. 

Rcferenee. 

I.  Who  may   bb  appointbo  ixpsaBx. 

(lualifications  of  referee » •  lOSM 

judges'   clerks,  etc.,  not  to  act 108i 

several  *  referees   mav   be   appointed 1025 

persons  to  whom  all  parties  object  not  to  be  appointed,  ex- 
cept,  etc 10B4 

jiidge  not  to  be  appointed  referee,  except  by  consent 1021 

judge  appointed  releree  by  consent  to  act  without  compensa- 
tion     1034 

clerk  of  court,  etc.,  not  to  be  appointed  in  New  York 90 

X}    When  refsrcnce  ordered. 

compulsory,   of.  questions  arising  incidentally , 1015 

to  takt  an   account 101? 

what  Questions  may  be  referred   1019 

when  issues  to  be  referred 1019 

in  New  York  city  court 1013,  316t> 

issues  to  be  referred  on  stipulation  of  parties 1011 

order  ayipointing  referee  named  in  stipulation  to  be  entered 

of  course lOlX 

appointment  of  referee  when  not  named  in  stipulation 1011 

^en  reference  is  discretionary  1012 

to  tnr  issues  remaining  after  jury  trial  of  specific  questions..     972 

to  take  deposition  fpr  use  on  motion 885 

of  hospital  phjrsician 836 

of  questions  arising  on  motion  in  N.  Y.  city  court 3172 

to  superintend  discovery  of  books  and  papers 807 

to  make  examination  or  inquiry 827 

on  application  for  receiver,  appraiser  or  trustee 827 

to  approve  undertaking  /ind  sureties  thereto 827 

to  assess  damages  on  application  for  judgment  by  default...  1215 
•  1216 

by  judgment  to  execute  it 1230 

on  judgment  for  defendant  on  counterclaim 515 

on   justification   under   undertaking   on   i^ypeal    to   court   of 

appeals 1386 

^  to  ascertain  value  or  sufficiency  of  sureties  on  discharge  of 

attachment.  •  •  .  . . . .  .^ ^ , 6K 

to  examine  person  refusing  certificate  of  interest  in  attached 

propert^r. ^.  .^ • ffil 

to  ascertain  damages  from  injunction 823 

sustained  by  third  person  by  injunction  order 824 

on   default  in  replevin 1729 

evidence  in  mitigation  admissible 538 

•o  application  to  perpetuate  evidence  relating  to  real  prop- 
erty  i688f,  lesi* 

to  aeu  real  property  under  direction  in  judgment 1342 

to  sell  chattel  under  judgment  foreclosing  lien 1739 

to  report  on  account  of  committee  of  incompetent 2242 

of  application  to  sell  real  property  of  infant  or  incompetent. .  23M 

of  proceeding  to  sell  corporate  real  property 3X^< 

to  inquire  as  to  liens  on  property  under  partition 1581 

to  admeasure  dower    1807 

to  ascertain  amount  payable  in  gross  in  satisfaction  of  dower.  1818 

Hens  prior  to  sale  to  satisfy  dower 1821 

In  action  for  waste,  to  ascertain  interests  when  joint  tenant 

elects  to  partition    1657 

of  issues  in  condemnation  proceedings •-...• 3367 

111  proceedings  to  enforce  liens  on  vessels ^425,  3428 

of  proceedini^s  supplementary  to  execution . .  2442,  2448,  2445 

for  voluntary  dissolution  of  corporation 2428.  2428 

-n  application  for  surplus  money  on  sale  under  foreclosure  by 

advertisement 2107 

ftwp  production  of  tenant  for  Hfe  in  proceedings  to  discover 

^«»t*»- 2808.  8SM 
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INDEX. 

Referentte  —  Continued. 

II.  When   seperencb  ordered  —  Continued. 

by  surrogate's  court   of  questions  of  fact  to  take  testimony 
and  report 2536 

surrogate   cannot   refer   probate 2586 

of  New  York  may  refer  questions  to  assistant 2536 

by  appellate  court  on  appeal  from  surrogate's  court.........  2763 

in  proceeding  in  surrogate's  court  to  take  testimony  of  infirm 
witness  in  another  county  25441 

nL   PoWBftt  AMD  DUTIES  OP  SXtSRXBS;    PXOCttVmK. 

referee  to  be  sworn ^ 1016 

terms  of  oaih 1016 

who  may  administer  oaths ...•,.^.«.^016 

waiver  of  oath 1016 

oath  of  referee  to  admeasure  dower 1606 

failure  to  take  oath  cured  by  judgment  on  report,  etc. 721 

procedure  before  several  referees 1026 

powers  when  there  are  several  referees 1026 

general  powers  of  referee ^  .  1018 

pdWer  to  allow  -amendments 1018 

may  issue  subpoena 864,  1017 

copy  of  pleadings  and  papers  to  be  furnished  on  trial 1018 

procedure  on  reference  of  disputed  claim  against  decedents' 

esUtes ,  2718 

publication  of  notice  to  prove  liens  on  property  under  parti- 

tion.  .^ IMl 

termination  for  failure  to  file  report 1010 

mnoval  of  referee  to  admeasure  dower 1606 

powers  ot,  and  procedure  before  referee  appointed  by  surro- 
gate     2686 

referee  of  disputed  claim  against  decedents'  estates....  2718 
•ummary  punishmeitt  of  contempt  in  presence  of  refereel...  2267 
referee  may  make  urdvr  to  show  cause  or  issue  warrant  to 

attach   for  contempt 2272 

referee's  order  or  warrant  in  contempt  may  be  returnable  be- ' 

fore  referee  or  court 2272 

power  of  referee  on  order  or  warrant  in  contempt  returnable 

before  him.  • 2272 

IV,  Report;    judgment,  etc.     See,  also,  "Report." 

••  report "    defined    3348 

to  be  made  and  filed  within  sixty  days... 1019 

must   state  facts  and  conclusions  and  direct  judgment.. 1022 

requests  for  ruling  of  referee 1028 

on   reference  of  whole  issue,   report   stands  as  decision   of- 

court    122S 

entry  of  judgment  on  report  when  whole  issue  referred. 1228 

judgment  after  reference  to   determine  specific   questions  of 

fact. 1226 

interest  from  time  of  making  report  to  be  included  in  judg- 
ment   1285 

report  to  be  inserted  in  judgment-roll 1287 

motion  for  new  hearing  of  interlocutory  reference 1288 

la  matrimonial  actions,  testimony  and  proceedings  to  be  certi- 
fied to  court  with  report 1290 

.    judgment  to  be  rendered  by  court 1229 

confirmation  of  report  of  referee  appointed  by  surrogate....  2586 
proceedings  for  trial  of  remaining  issues  where  part  referred.  1014 
motion  for  new   hearing  after  trial   of   specific  questions  by 

referee   1004 

•f  csBepCiont  to  report  of  referee. 994 

1858 
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INDEX. 


Reference  *-  CoiatlniieA. 

V.  Fees  and  expenses;  costs. 

feneral  provisions  as  to   fees 


fees  of  referee  in  surrogate's  court  same  as  in  supreme  court.  2762 
expenses  of  reference,  on 'justification  on  undertaking  to  court 

of   appeals   1335 

of  referee  to  superintend  discovery  of  books  and  papers.     807 

fees  of  referee  of  real   property 3297 

oommissions  on  distribution  of  proceeds  of  sale  of  real  prop- 
erty     3287 


• 


Regents  of  the  VnlTeraity. 

petition   for    dissolution    of  educational   institution. 18M 

appointment  of  receiver IglO 

ReartMter. 

subpoena   duces  iefum  to   produce   record 

in  New  York  and  Kings  counties  records  not  to  be  removed  on 

subpoena 806 

official  records  of  register  of  New  York  county  presumptive  evi- 
dence after  twenty  years  ^ 96^ 

<<naps  and  surveys  on  file  in  New  York  county  are  presianptive 

evidence  after  twenty  years 9S5 

to^  make  and  certify  to  searches 981 

misdeameanor  to  refuse,  neglect  or  delay  to  make  Search 961 

salaried  registers  to  account  for  and  pay  over  fees 3288 

fees  of 8306,  3332c,  3332d 

ReUitor. 

when  to  be  joined  as  plaintiff • 198C 

to  give  Security  for  costs,  etc 196P 

compensation    of    attorney-general    when    relator    joined    with 

people 198( 

writs  must  show  that  they  are  issued  on  application  of 1994 

costs  may  be  awarded  against 324*^ 

when  required  to  give  aecurity  for  cofts 32TI' 

Rellfl^ona  Corporations. 

proceedings  to  sell,  mortgage,  etc.,  realty,  sec  "  Sale  of  Real 
Property." 

jurisdiction  of  county  courts  over  proceedings  to  sell  realty 340 

not  subject  to  judicial  supervision 1804 

to  action  to  dissolve  corporation 18(M 

to  action  by  people  to  annul  corporation ..' 1804 

excepted  from  provisions  for  voluntary  dissolution  of  corpora- 
tions   2431 

ReBaaindennen. 

action  by,  for  partition  subject  to  estate 15SS 

necessary  parties  in  partition 1538 

division  in  partition  among 15^ 

action  against,  to  determine  claim  to  real  property 16SS 

may  plead  estate  in 1041 

proceedings  when  defendant  claims  in  remainder 1043 

■  may  sue  for  damages  to  inheritance 1066 

may  maintain  ejectment  after  judgment  against  tenant  in  posses- 
sion  1880 

vesting  of  contingent  interest  In  trustee  for  insolvent  debtor...  2177 
proceedings  to   wscover  death  of  tenap*   for  1«^^.   see  '*  I  xfb 
Tenant.** 

Remittitur* 

from  court  of  apDeali • ..•••••••••••••••••»••    IM 

RemoTal  of  Action.  ^^    ^^     ^-„ 

from  N.  Y.  city  court  to  supreme  court •••  319,  3198.  819b 

to  supreme  court  on  disability  of  county  judge 842 

from  county  to  supreme  court  to  change  place  of  trial *    343 

18S4 


INDXX 

Removal  of  Aetton  ^  Contlnvecl. 

from  justice's  to  coun^  court  of  Kiiun. •••• 2084 

to  county  court  from  local  courts  of  Utica»  Hudson  and  Oswego.  8200 

to  supreme  court  for  consolidation • 818 

of  original  action  to  court  where  cross-action  pending 760 

cflFect  of  order  of  removal  from  county  court • 344 

appeal  from  order  removing  action  from  county  court. .......  844 

stay  to  permit  removal  from  county  court 346 

process,  undertakings,  etc.,  not  impaired  by  removal  of  action 

from  county  court • 846 

Renaaelaer  County* 

jail  liberties  for  ....•••• ••• •••• • ••..  146 


included  in  term   "property" 718 

stay  of  judgment  for,  pending  appeal  stays  also  dispossess  pro- 
ceedings.   1810 

part  of  damages,  in  ejectment IW,  1631 

adjustment  of,  between .  parties  to  partition • 1688 

wken  assets  in  hands  of  executor,  etc ••••••  2672 

apportionment  of,  on  death  of  person  interested 2674 


I.  JuazsDzcTzoN  OP  Acnoir. 

jurisdiction  of  county  court..*. • •* 840 

of  N.  Y.  city  court 816,  816 

of  city  court  of  Yonkers 8202,  8204 

acquired  by  seizure  before  service  of  summons • 1603 

IL  Whin  action  may  bb  brought. 

when  action  cannot  be  maintained 168C 

second  action  for  same  cause  not  to  be  maintained  after  judg- 
ment awarding  possession  to  defendant 1691 

action  by  assignee 1692 

not  affected  by  failure  to  replevy 1718 

notice  of  abandonment  of  claim  to  part  not  taken 1719 

cause  of  action  survives  death  of  party 1736 

order  of  arrest  in  action  of 649 

bail  to  procure  discharge  from  arrest  in  action  of.. •••  676 

III.  Limitation  or  actions. 

in  general • 882 

actions  a|^nst  executors,  etc 888 

computation  of  period  of  limitation  of  actions  by  executors, 

etc 892 

period  occupied  b^   suit  to  recover  property   excepted   from 

period  of  limitation  of  action  against  executor 408 

tV.  Thb  ssquisition;  kxbcution  theesop. 

right  to  replevy  when  order  of  arrest  has  issued.. 1714 

requisition  to  sheriff  in  replevin i •  1694 

from  N.  Y.  city  court  to  be  executed  by  sheriff 889 

affidavit  for  requisition  before  service  of  summons 1696 

after  service  of  summons 1696 

to   replevy   several  chattels 1697 

agent  or  attorney 1712 

replevy  of  part  if  whole  not  found 1686 

plaintiff's  undertaking;  for ; • 1699 

execution  of  requisition  by  sheriff ...•  1700 

taking  when  chattel  ij  in  building  or  inclosure 1701 

how  replevied  chattel  kept • ITOB 

1866 
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INDBX 

IV.  The  s£guxsxTioir;  sxsctrriON  TBntaov  — >  Contlimed. 

delivery  of  chattel  by  sheriff ITOI 

exception  by  defendant  to  sureties  on  plaintiff's  undertaldsc.  1T08 

justification  of  sureties  on  plaintiff's  undertaking 1708 

proceedings  by  defendant  to  reclaim 1704 

affidavit  by  agent   or  attorney  for   rctym   of  chattel   to  de- 
fendant  1D2 

undertaking  by  defendant  to  reclaim I  .!.*!!!!!!!!!!!!  *.  1704 

notice  of  justification  of  sureties  on  defendant's  undertaking!  1704 

when  and  how  sureties  to  justify VT    1706 

to  whom  sheriff  must  deliver  chattel !!!!!'.  1706 

penaltv  for  wrong  delivery  by  sheriff [[]  1707 

second  requisition  for  part  of  chattels  not  taken 171S 

return  of  proceedings  by  sheriff ' , ,  17^ 

compelling  sheriff  to. make  return [['.'/.  1715 

papers  on,  to  be  made  part  of  |udgment*rolI , 171T 

to  be  furnished  to  court  or  referee  at  trial 1717 

exemption   of  exhibits   at   exhibitions 1404s 

V.  Claim  op  txtlk  by  third  pssson. 

affidavit  by  claimant.   •••••• 1709 

demand  for  indemnity  to  sheriff ITOO 

delivery  for  failure  to  indemnify 1701 

action  by  claimant  against  sheriff  for  taking 1719 

indemnity  to  sheriff  against  action  by  claimant* 1711 

affidavit  of  claim  by  agent  or  attorney • 1712 

VI.  Pleading. 

joinder  of  causes.  •  •••••.••••••  4S4t,  1699 

title  of  party 1T20 

allegation  of  wrongful  taking  in  complaint. 1721 

of  wrongful  detention  in  complaint 1721 

allegation  in  complaint  of  depreciation  of  chattd  by  defend- 
ant   1722 

defendant  may  plead  title  in  third  person 17SS 

interpleader  in 820 

allegation   of  possession  of  land  on  which  chattel   was  dis- 
trained doing  damage 1724 

VII.  Trial;    jUDCMBNTt  etc. 

action  to  recover  chattel  distrained,  triable  where  cause  arose.    96 

issues  of  fact  triable  by  jury 908 

joinder  of  claimants  on  motion  of  defendant 820 

damages  for  depreciation  of  chattel  by  defendant 178 

notice  by  defendant  of  demand  for  juogment  for  retom 17a 

verdict  to  state  damages  recoverable • 1726 

value  of  property  not  held  by  successful  party 17|S 

need  not  state  value  in  certain  cases l^J 

may  award  distinct  chattels  to  different  parties.......  ITS 

ascertaining  damages  on  default   1729 

final   judgment   when   distinct   chattels  awarded  to   different 

parties ITS 

final  judgment ITv 

lien 17» 

docketing. • I^ 

execution  may  issue  on  judgment 1240 

contents  of  executit>n 1781 

sheriff's  now«»r  to  t^ke  chattel  in  execution 1782 

when  plaintiff  entitled  to  costs  of  course 8228 

Vni.  Action  on  undertakxno. 

on  entry  of  order  of  abatement 1T96 

may  be  maintained  on  return  of  execution  unsatisfied 178^ 

sheriff's  return  presumptive  evidence  of  breach  of  condition.  1784 

destruction,  etc.,  of  chattel  no  defence ^ 178S 

responsibility  of  sheriff  for  sufficiency  of  sureties 1706 

delivery  of  undertakinjr  bv  sheriff .•.•.....•.•••.  llii 
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Replerlm  *-  CoAtimwed* 

IX.  Im  jusir.ocs'  00UST8. 

in  New  York  municipal  court ••••••••••••••  8210^  S211 

in  Albany  city  court   • •  8210,  3211 

in  Troy  justices'  courts   8210,  3211 

jurisdiction  of  action   2862 

when  action  may  be  brought 2919 

requisition  to  issue  concurrently  with  summons 2920 

requisition 2921 

execution  of  requisition   2922 

service  of  summons,  affidavit  and  requisition  on  defendant . . .  2922 

return  of  constable  2923 

exception  by  defendant  to  sureties  on  plaintiff's  undertaking.  2924 

proceedings  by  defendant  to  reclaim  chattel 2925 

justification  of  sureties  2926 

to  whom  chattel  to  be  delivered 2927 

penalty  for  wrong  delivery  of  chattel 2928 

claim  of  title  by  third  person 2929 

defendant's  answer  may  demand  judgment  for  return 2930 

pr^iceedings  when  summons  not  -  personally  served 2932 

action  not  affected  by  failure  to  replevy 2938 

^(amages  for  injury  to  chattel 1722,  2930 

verdict 1726,  2931 

final  judgment;  docketing,  etc^ 1730,  2931 

docketing  transcript  of  judgment  for  delivery 301£ 

itsuin|[  execution. 3038 

execution  on  judgment  for  delivery 1373,  1781,  2931 

costs. 8076 

action  on  undertaking 1788-1735,  2981 

demurrer  to,  see  "  Dbmuksbr." 

to  counterclaim;  contents. • •••••• 614 

judgment  on  failure  to  r^ly....« • 515 

to  new  matter  in  avoidance 616 

several  avoidances  may  be  set  up  in 517 

each  avoidance  must  be  separately  stated  and  numbered 517 

allegation  not  denied  by,  deemed  true 522 

new  matter  in,  deemed  controverted 522 

striking  out,  for  disobedience  to  order  for  discovery  of  books, 

etc > ••••••••••*••••••••••••••••  898 

limiution  of  action  must  be  pleaded  in ■ 418 

Report  of  Referee. 

Sec,  also,  "  Reference,  IV.'* 

defined     8348 

to  be  made  and  filed  within  sixty  days. ... 1019 

termination  of  reference  for  failure  to  make  and  file 101» 

when  to  be  filed  in  actions  for  divorce,  etc 1  h4 

to  specify  single  damages  and  direct  judgment   tor  Uouoi^  v/» 

on  trial' oi' demurrer,  to  direct  final  or  interlocutory  judgment 

.o  be  entered  Jg21 

neec  not  find  facts 1021 

may  direct  final   judgment  on  failure  to  plead  anew  or 

amend  under  leave  in  interlocutory  indigent IJg 

on  trial  of  whole  issues  of  fact,  what  to  contain. . . ... ........  102Z 

must  state  facts  found  and  conclusions  of  law  and  direct  judg- 
ment    1022 

to  award  costs   J^ 

requesu  for  ruling  of  referee 1TO3 

notice*  of  exception  to 994 

exception  to  hnding  of  fact  not  supported         evidence 998 

case  not  required  on  an  appeal  on  except             »  report 998 

judgment  on  appeal ••■•••• J^ 

stands  as  decision  of  court  when  whole  issue  referred '^^^ 

1357 
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INDBX. 

Report  of  Referee  —  Comtinwed. 

entry  of  judgment  on,  when  whole  issue  referred 

interest  trom  time  of  making  to  be  included  in  judgment 

to  be  inserted  in  judgment-roll 1237 

in  matrimonial  actions,  testimony  and  proceedings  to  be  certified 

to  court    1229 

judgment  to  be  rendered  bv  court  only 1229 

in  ejectment  to  state  nature  of  plaintiff's  estate 1^ 

rendition  of,  on  alternative  mandamus 208S 

in  proceeding  for  voluntary  dissolution  of  corporation 2436 

on  trial  of  issues,  in  condemnation  proceedings S98T 

Reporters, 

of  newspapers,  exempt  from  jury  aerTioe 1081^  1061*  1121 

Reports. 

of  court  of  appeals,  see  "  Statb  Rbpobtib.'' 

of  supreme  court,  see  "  Suprbmb  Court  Rbpostxk." 

of  proceedings,  false  and  inaccurate  are  contempts 9 

report  of  cases  admissible  to  prove  common  or  unwritten  law  of 
another  state  or  country  912 

Res  AdJndieatA* 

final  judgment  of  court  of  dalms 281 

judgment  of  dismissal  not  a  bar  vnlest  on  merits 1200 

collusive  judgment  not  a  bar  to  action  for  penalty  or  forfeiture.  1898 
final  order  in  summary  proceedings  to  dispoasesa  not  a  bar  to 
ejectment.  •  •  •••••••••••••••••••••••••••••••••••••••..«•. 


of  property  or  person  io  custodr,  a  contempt. •••••••.• 14 

sheriff  liable  for,  nfte*"  arrest  of  defendant • •••..»••    "^ 


Reslstamee. 

sheriff  may  command  power  of  county  to  ovetooon ,  ••    101 

names  of  resisters  to  be  certified  to  court •.••;..    UIB 

refusal  to  assist  sheriff  is  misdemeanor 199 

.  of  warrant  or  precept  in  habeas  ooipna. ..•• 2089 

of  mandate  of  juittce  of  peace •• S19 

Restttotloa. 

when  defendant,  served  by  publication,  defends  after  final  Jndg^ 

ment 449 

on  granting  new  trial 1O06 

when  judgment  vacated  or  aet  aside 1282 

on  reversal  or  modification  on  appeal 133S 

on  certiorari 2132 

upon  reversal  of  final  order  in  summary  proceedings  to   dis- 


of   decree    or   order    of   surrogate's   court 2TB9 

's  on  discovery  of  assets  after  sale  of  real  property  for  decedent's 

debts. ' 2718 

on  reversal  on  appeal  from  justice'a  court 9068 

interest  on  judgment  of 1211 

undertaking  for,  on  judgment  by  default  when  summons  served 
bar  publication. 1216 


joint  tenants  may  maintain  action  In  partition.  •• 1898 

reversioners  to  be  made  parties  in  partition. •.•... ••••••• 1588 

division  in  partition  among  reversioners 15BS 

action  against  reversioner  to  determine  claim  to  real  property.  1538 

proceedings ; 19t3 

grantor  of,  may  maintain  action  for  waste 1653 

tcversioner  may  sue  for  damages  to  inheritance 1665 

may  maintain  ejectment  after  judgment  against  tenant  in 

possession 168B 

mMog  of  contingent  interest  in  trustee  for  Insolvciii  debtor...  SETT 


INDEX.  , 

ReVlTal. 

of  actions  and  ipcslal  proceedings,  ace  ''AsATBicftifT  avd  R» 

VIVAL." 

ReToeatlon. 

of  letters  of  administration^  see  **  Lbtters  of  ADKiNiSTiATlOir,'* 

testamentary,  see  '*  LirrBts  TssTAMSMTAaY." 
of  probate  of  will,  see  *'  Wills." 
Richmond  GoviitT* 

fees  of  recording  officers 3332a  3332d 

attendants  and  messengers,  how  appointed ^^ 

duties   and   salary   of "96 

county  court   stenographai .   how   appointed oo'J 

compensation  of  judges  for  services  in  selecting  jurors,  etc...   1044 

security  for  costs  in  county  court 8208 

Ritrera. 

place  of  trial  of  actions  for  penalties  for  offences  committed  on.     988 

Roeliester,  City  Court  of  the  City  of. 

is  not  a  court  of  record ooo5 

appeals   from,   how   taken 25?^ 

of  summary  proceedings  to  dispossess ^2d4 

provisions   made   applicable    to %  •  •  8226 

RoeklanA  ConAty. 

allowance  to  grand  and  trial  itirort. ^ ••••••••••  M4 

mileage  of  jurors • .•••••  8814 

Rules* 

of  court  of  appeals •••••••••••••••••••  J^ 

power  of  appelate  division  to  make •••• • ^ 

calendar  rules  in  Erie  county •.••••..«••«<-••••-»•••••  28o 

power  of  court  of  claims  to  make.** ••••••••••••••••••  2w 

of  city  court  of  New  York. ...... ........••• •  ^ 

regulating  arrest  in  marine  causes  in  N*  Y*  city  oonit.  •••«••••  olTT 

for  admisaion  of  attorneys.^ ••• 198 

for  examination  of  attorneys. ...•.•...•..«..••••••.. ••.•••••  g} 

^iiywgiwg  rules  for  examination  and  admitsioa  of  attomojrt*  •  •  •  o7 

exemption  of  graduates  from  clerkship  • ••••••••••••••••  08 

GSNBftAL  SVLSS  OF   PRACTXCK.  ^. 

how   made   and    revised    ig 

must  be  published '••*; 70? 

may  provide  for  preference  of  actions 12J 

may   regulate  trial   of  issues    J*)" 

for   calendars    ^i 

for  classification  of  issues   •. v' ; '  ' ; j otA 

to  regulate  discovery  and  inspection  of  books  and  papers ^ 

settlement  of  interrogatories   • .  ■    ^ 

making  and  settling  case  on  ai>peal.  etc. .  .^ »»« 

notice  of  motion  for  leave  to  issue  execution   against 

decedent's    property    . ., ;  • ."•••  i?5* 

to  provide  for  notice  of  application  for  certiorari  to  review. .  I>1M 

Satfe  Depoalt  Ccnrrnnlo^.  ^^ 

agreement  with  sureties  for  deposit  wth.. -Jg 

noci^ted  from  provision  for  voluntary  dissolution. .  ■ .  m» 

••■•'Sinings  within  sixty  days  not  "-^^^^^^^  ^^  J"^«°^.^°^.  ^^f^?^^^^^ 

no^ reached  by  supplementary  proceedings •-.•  2w8 

Judgm^t  for,  eXceable  against  earnings,  trust  incnme,  etc...  1391 

tale  of  PereOMal  P» werty.  yj^ 

nnder  foreclosure  of  hen  on  caa"el.  • ^^ 

of  perishable  goods  and  animals  atUchcd ^-- ^ 

01  perisna^^^u  notwithstanding  stay  on  appeal [W/  ^ 

in  justice's  court  - V  *  '^'  j » •  •  •  •     ^mm^ 

,d  how  sale  on  execution  conducted «.,,»..  ^5. - .     *«^ 
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INDEX. 

tel«   of  Peraenal  Property  —  Contlnved. 

inspection  of  probity  taken  in  execution 1884 

penalty  for  defacing  or  removing  notice  of  sale  1385 

title  of  purchaser  on  execution  not  affected  by  sheriff's  omis- 
sion of  notice   1388 

sherifff  etc.,  not  to  purchase  at  sale  on  execution  1387 

restitution  after  sale 1323 

on  reversal,  etc.,  not  to  affect  title  of  purchaser 132S 

sheriff's   fees    on 3307 

$ale  of  Real  Property. 

I.    GXMXRAL   PKOVISIONS. 

"  distinct  parcel  "   defined    - 3343 

how  sold  pursuant  to  direction  of  judgment 1243 

referee  to  sell  under  direction  in  judgment 1242 

security  by  referee  appointed  to  sell  real  property   1243 

conveyance   on    sale   under   judgment   or    execution    to   state 

name  of  person  whose  interest  is  sold 1244 

judgment  directing,  may  direct  delivery  of  possession 1675 

order  requiring  sheriff  to  deliver  possession   1675 

officer  making,  to  pay  taxes,  etc 1676 

judgment  to  be  entered  in  county  where  property  situated. .  1677 

to  be  at  public  auction, ^ 1678 

notice   of    /. 1678 

how   conducted 16T8 

place,  when  realty  in  more  than  one  county 124S 

officer   maKinc,    cannot    purchase 1679 

guardian  of  infant  party  can  only  purchase  on  behalf  of  ward.  1679 
limitation   of  action   in   respect   to  property   so  purchased.  16T9 
creditor's  action  for  sale  of  homestead  partly  exempt....'....  1402 
tecurity  to  stay  judgment  for  sale  of  realty  i>ending  appeal 

to  court  of  appeals 1331 

tnspension  of  sale  of  realty  pending  appeal  from  refusal  of 

specific  performance. 1323 

restitution  after  sale  1383 

on  reversal,  etc,  not  to  affect  title  of  purchaser 182^ 

fees  of  referee  on   3297 

MHbmlssions  of  referee  on  distribution  of  proceeds •  • « .  •  8297 

f  elieriff's  fees  on   3307 

on  foreclosure,  final  judgment  to  direct  sale •  1626 

fees  of  referee  on 8297 

See  "  FoRBCLOsuuE.** 
of  lands  for  non-payment  of  dower  after  admeasurement. . . .  1614 
for  payment  of  dower  on  plaintiff's  consent  to  receive  gro» 

sum 1619 

to  pay  dower  may  be  free  from  or  subject  to  liens 1622 

report  of,  to  satisfy  dower  in  gross 1623 

II.  On  bxxctjtion.    See  "  Exscution.** 

sheriff,  etc,  not  to  purchase  at  sale  on  execution 1387 

title  ot  purchaser  at  sale  on  execution  not  affected  by  sheriff^s 

omission  of  notice  ....- • ••••••••••••••  1886 

when  and  how  sale  on  execution  conducted 1384 

penalty  for  removing  or  defacing  notice  of  sale  on  e^cecution.  1385 
proof  of  lost  execution  or  writ  under  which  sheriff's  sale  of 

real   property   was   made 961< 

III.   PXOCXEDINGS  POK   SALE  OP   COXPOEATX  SEAL  PKOPSSTT. 

to  be  pursuant  to  provisions  of  code •• 8890 

contents  of  petition 3381 

verification  of  petition   ., 3J91 

hearing  of  application , 3398 

notice  of  application  t •....« 8382 

reference  to  take  proofs 3399 

order. 3393 

appearance  to  oppose  application  ,  3388 

notice  to  creditors  ci  insolvent  corporation 3384 

•ervice  of  notice  .. .......••...,-..,.., 

power  of  court  to  make  necessary  orders , 

Brnen  provisions  take  effect b.*.....*....., 


INDEX. 
9ale  of  Real  Property  —  Continued. 

IV.    PlOCEEOlMGS    TO    SELL,    MOSTGAGE    OR    LKASB    PSOPBBTY    09    UTIAIIT 
OR    INCOMPETENT. 

power  of  committee  of  incompetent  to  alien,  mortgage  or  dis- 
pose of  real  property 2889 

in  what  cases  application  may  be  made 2848 

not  to  be  sold,  leased,  or  mortgaged  contrary  to  devise  in  will.  2357 

application  to  be   by  petition , 2349 

petition   to  be  by  guardian,   committee  or   relative 2349 

mfant  over  fourteen  to  join  in  petition 2349 

where  petition  to  be   presented 2349 

notice    to   superintendent    of   state    institution 2349 

contents    and    verification    of    petition 2350 

when  application  made  to  avoid  action  of  partition....  2350 
application  to  sell   property  of  incompetent  to  be  made  only 

^  after  appointment  of^  committee 2351 

bond^  of  committee  of  incompetent 2351 

appointment  of  special  guardian  for  incompetent 2351 

bond  of  special  guardian  for   incompetent 2331 

application  to   release   dower   of   incompetent  to   be   made   by 

husband 2351 

when   committee    may   apply 2351 

husband  may  be  appointed  special  guardian  on  application  to 

release  dower  of  incompetent 2351 

appointment  of  special  guardian  of  infant 2352 

bond  of   special  guardian  of   infant * 2352 

trust  company  may  be   appointed   special   guardian   of  infant 

without  security    2352 

prosecution  of  bond  of  committee  or  special  guardian 2353 

application  to  be  referred   2354 

final  order  directing  sale 2355 

hearing;    report    of    referee 2354 

agreement  by  special  guardian  or  committee  to  be  reported  to 

court  for  approval 2356 

execution  of  conveyance  on  approval  of  sale 2356 

effect   of   conveyance 2358 

proceeds  of  sale  deemed  real  property 2359 

disposal  of  proceeds  of  sale  on  death  of  infant  or  incompe- 
tent   2359 

infant  deemed  a  ward  of  court 2360 

disposition  and   investment  of  proceeds  of  sale 2361 

periodical  accounts  to  be  filed  by  custodian  of  proceeds 2361 

disposition  of  proceeds  of  sale  subject  to  inchoate  dower  right.  2361 
provision  for  infants  not  in  being 2861 

Erior  estates  or  rights  may  be  included  in  sale  by  consent  of 
older    2362 

sale  of  dower  right  or  estate  for  life  of  infant  or  incompe- 
tent  for   gross   sum 2363 

debts  of  infant  or  incompetent  to  be  paid  without  preference.  2364 

V.  Proceedings  to   sell,    mortgage  or   lease   property   op   dece- 
dent     POR     PAYMENT     OP     DEBTS,     ETC         See      "  SCTRROGATE'S 

Court." 

Saloon*. 

justice's  court  not  to  be  held  in  room  where  traffic  in  liquor 
authorized 2868 

Sairlngr*  Bank*. 

designation  of  depositories  of  court  funds 746 

accounts  of  depositories  of  court  funds 752 

certificates  to  deposit  of  court  funds 763 

excepted  from  provision  for  voluntary  dissolution 2420 

1861 
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SeandaloiiM  Matter. 

■trildng  from  pleadings 


• 


Belaoola. 

teacher  may  be  excused  from  serving  as  juror 108S 

exempt   from   jury   senrice 1061,  1127 

proof   of  exemption    1062,  1128 

not   subject   to   judicial   supervisiea 1804 

to   action   to   dissolve   corporation 1804 

to  action  by  people  to  annul  corporation •   1804 

petition  by  regents  of  university  for  dissolution 1804 

appointment  of  receiver   1810 

trustees  of   school  district  may  sue  upon  cause  which  accrued 

before  their  term    1026,  1928 

action  against  trustees  on  cause  arising  before  their  term.  1927,  1S28 
excepted  from  provisions  for  voluntary  dissolution  of  corpora- 
tions    2431 

costs  against  school  officers • . .  33iA 

Selre  Faclsui. 

writ  abolished 1963 

relief  to  be  obtained  by  action 1963 

Seal. 

omission  of,  or  wrong  seal  not  to  invalidate  process 24 

description   of,   to  be   recorded 27,  267 

provisions  respecting  seals  of  courts 27 

description  to  be  deposited  with  secretary  of  state 27 

of  county  clerk  is  seal  of  county % 

is  seal  of  supreme  and  county  courts 27 

provision  for   new  seals 30 

of  appellate  division   232 

of  court   of   claims 287 

presumptive   evidence   of   consideration    840 

certificate  to  copies,  etc.  of  records  to  be  sealed 958 

certified   copy   of   record   for   use   in   same   court   need   not  be 

scaled ., 9W 

of  surrogate's  court   27,  3173 

Searchea. 

in  partition  for  liens  on  undivided  interests 1561 

certificate  by  legal  custodian  *  of  document  is  .  presumptive  evi> 

dence   921 

surrogate's  registers,  clerks,  etc.,  to  make  and  certify.... 981 

misdemeanor  to  refuse,   neglect  or  delay  to  make 961 

to  be  made  without  charge  tor  certain  state  officers S290 

county  clerk's  fees  for  making 330i 

of  title  insurance  and  abstract  companies  may  be  used  in  lieu 

of  official  searches   ^6 

expense  may  be  taxed  as  disbursement 3356 

Secretary  of  State. 

to  keep  record  of  seals 27 

of  age  and  term  of  judges  * M 

to   distribute    reports  of  court   of   appeals 21| 

judgment-roll  anrulling  corporation  to  be  filed  with..*.. 18w 

18«2 


INDEX. 

Seeretar}"  of  State  —  CoAtlnii«d. 

to    publish    judgment   annulling   corporation 1806 

copy  judgment- roll  vacating  leiiers  patent,  etc..  to  be  filed  with.  1960 

transcript  to  be  transmitted  to  county  clerk 1960 

order  changing  name  of  corporation  to  be  filed  with 2414 

to  publish  changes  of  names  annually   in  session  laws 2417 

surrogate  to  transmit  copies  of  wills,  etc.,  of  non-residents  to. .  2489 
searches  to  be  made  without  charge  for 8200 

Redaction. 

included  in  term  **  personal  injury  '* 8348 

on  father's  death,  action  survives  to  mother 764 

limitation    of    actions    384 

sittings  of  court  majr  be  private fi 

costs  when  recovenr  is  less  than  $50 3228 

excepted    from   jurisdiction    of   justice's   court 2863 

of  Albany  city  court 3223 

of  Troy  justice's  court 3223 

Seisin. 

when  cause  of  action  accrues  for  breach  of  covenant  of 881 

Separation. 

causes  of ' 1762 

residence  reouired  to  give  jurisdiction 1763 

when  married  woman  deemed  a  resident 1768 

nature  of  action  to  be  indorsed  on  summons 1774 

service   of  summons  by  publication 438,     430 

proof    of    service    of    summons 1774 

requisites  of  complaint   1764 

plaintiff's  misconduct  a  defense 1766 

counterclaim 1770 

allowance  of  temporary  alimony 1760 

temporary  allowance  for  support  of  children <. 1760 

allowance  for  .costs  and  expenses. , 1760 

when  reference  may  be  ordered 1012 

referee  to  be  appointed  by  court 1012 

on  reference  of  issues,  testimony  and  proceedings  to  be  certi- 
fied to  court  with   report 1220 

judgment  .to  be   rendered   by   court..... 1220 

entry    of   judgment   by   default 1774 

award  of  costs   . . , 1760 

auj;>port  of  wife  when  she  is  plaintiff 1771 

alimony  to  plaintiff    1766 

court  to  regulate  custody  and  maintenance  of  children 1771 

support  and  education  ot  children 1766 

revocation   of   judgment , 1767 

court  may  annul   or   modify   directions   of  judgment,  as  to   ali- 
mony, etc , 1771 

security  for  support  of  wife  and  children ^.. 1772 

sequestration   oi  husband^s  property 1772 

enforcing   alimony    awarded    by    foreign    decree..^ 1772 

enforcing  support  by  pjoceedings  for  contempt 1773 

<>»<iae»t  ration. 

of   husbrnd's  oroperty   in   action   for   divorce  or   separation....  1772 
action    by    judgment    creditor    for    sequestration    of    corporate 

property  .  „  . .- 1784 

exemption    of   exhibits    at   exhibitions 1404a 

1368 
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INDEX. 

SerTlee  of  Proceaa  and  Papers. 

I.  Or  SUMMONS.     See  "  Summons.'* 

IL  Of  pleadings  and  papeks. 

provisions  for,   do  not  apply  to   summons _      

of   papers  on  attorneys  resident  in  an   adjoining  state BO 

notices  and  papers  may  be  served  on  party  or   attorney...  796 

by  mail   797 

added  time  when  served  through  post-office 796 

time  for  service  of  notices  in  N.   Y.  city  court 3161 

on    attorney    by    leaving    with    partner,    clerk    or    person    in 

charge    of    office 797 

by    leaving    in   office 797 

by   leaving  at  residence 797 

by  leaving  at  residence  of  party 797 

time  for  service  of  notice  of  trial 977 

by    mail 79S 

after  appearance,  papers  must  be  served  on  attorney 799 

in   default  of  appearance,  papers  need  not  be  served  on   de- 
fendant, unless  confined  for  want  of  bail 799 

on   clerk   for   non-resident 800 

deposit  in  branch  post-office  in  New  York  city 801 

on   prisoner   131 

sheriff  must  permit  access  to  prisoner  for  personal  service..  132 

time  of,  of  answer  of  defendant  arrested 566 

of    amended    pleadings V • 5^ 

affidavit  of  service  is  presumptive  evidence  in  case  of  death, 

etc 927 

time  for,  of  pleadings  in  N.  Y.  city  court 3106 

service  in  certain  actions  when  name  of  deceased  person  is 
stated    as    defendant. 901a 

III.  Of  ordess  and  original  notices. 

of  summons,  complaint  and  injunction  order  on  Sunday. ...        6 

of  application  to  remove  or  suspend  attorney 68 

of  mandates  by  sheriff,  etc 100-107 

of   order   of   injunction - . .     610 

of  notice  of  motion   for  leave  to  issue  execution  after  five 

years 1378 

of   order  for  survey  of  property  in  dispute 168S 

of  affidavit,  requisition  and  undertaking  on  taking  of  property 

in   replevin ._,...  liOO 

on  county  treasurer  of  order  to  pay  money  held  subject  to 

direction    of    court 18S7 

of  petition  for  discharge  of  person  imprisoned  under  execu- 
tion.  2206 

of  petition  for  production  of  tenant  for  life 2304 

of  order  to  produce  tenant  for  life 2306 

of  notice  of  sale  under  foreclosure   by  advertisement 2380 

of  order  to  show  cause  in  proceeding  for  voluntary  dissolu- 

tion  of  corporation 2425 

of  orders  and   warrants  in  supplementary   proceedings ^^ 

of  petition  and  notice  in  condemnation  proceedings....  3361.  8362 
cf    notices    and    papers    in    condemnation    proceedings   after  ^^ 

appearance 9am 

of  notices  in  proceedings  to  sell  corporate  real  property 

IV.  Of   subpoena.      Sec   "  Subpoena;  "    **  Witnesses." 

1804 
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SerTlce  of  Proeeaa  and  Papers  —  Coatin«ed. 

V.  Op  state  whits. 

state  writs  to  be  served  in  same  manner  as  summons 1990 

habeas  corpus  can  be  served  only  by  elector,  of  state 2000 

of  habeas  corpus  or  certiorari  to  inquire  into  detention 2006 

when    defendant    conceals    himself 2008 

of    order    to    discharge 2048 

mandamus;    notice    of    application    for    peremptory    writ    on 

boards   of   three    or    more 2070 

alternative  writ  on  court  or  judges 2071 

alternative  writ  on  board  or  body  other  than  corpora- 
tion   2071 

alternative    writ    on   corporation 2071 

prohibition;   method   of  serving  alternative   writ 2095 

certiorari  to  review;  notice  of  application  for 2128 

mode  of  service  of  writ 2130 

VI.  Ik  surrogate's  court. 

See  **  Surrogate's  Court." 

VII.  Ih  justices'  courts. 

of  summons,   see  "  Summons." 

of  summons   with   warrant   of   attachment 2910 

affidavit  and  requisition  in  replevin 2922 

of  notice  of  appeal  from 9048 

of  precept  on  petition  for  sale  of  animals  found  straying..  8088 


Senrlce. 

jurisdiction   of  N.  Y.   city  court  over  actions  for  senricet  on 
vessels SI 


SeT«ral  Liability. 

joinder  of  persons  severally  liable 454 

not  to  affect  defendant's  right  to  *reiief 455 

severance    of   action    on    death    of   party   jointly    and   severally 

liable   758 

judgment  against  one  or  more  of  defendiints 1205 

severance  of  action  on  judgment  against  part  of  defendants. .  1205 


Severance  of  Actiona. 

against  defendants  severally  liable  on  entry  of  judgment  against 

one  or  more 456 

of  causes  improperly  united  in  complaint 497 

on   judgment   for    part    admitted 511 

against  one  or  more  of  defendants  severally  liable 1205 

after  judgment  against  some  of   defendants 1205 

when  plaintiff  entitled  to  judgment  on  one  or  more  causes 1220 

of  ejectment  when  separate  occupants  are  joined 1510 

when  different  parties  succeed  to  different  parce.a 1522 

when  different  parties  succeed  to  realty  and  to  rents. . . .  1523 

of  partition,  when  partial  partitiefi   directed 1547 

power  of  referee  to  direct  action  to  be  severed ,  1018 
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INDBX. 

answer  or  defence  may  be  stricken  oat. •••••••••••• •••• 

notice  of  motion  !n  N.  Y.  dty  court. •• • SlGl 

writ  of  mandamus  or  return  cannot  be  atiicfcica  out  as  iham. .  •  9060 


I.  AmifDANCX  ON    C0UBT8,   ETC. 

power  to  adjourn  term  of  court SB,  i6 

to  attend  sessions  of  court  of  claims  !f  required 26B 

to  furnish  rooms  for  court  of  claims 268 

fees  for  attending  sessions  of  court  of  dUuma 26S 

may  be  ordered  to  furnish  court  rooms SI 

may  be  required  to  act  as  crier , 92 

to  notify  constables,  etc.,  to  attend  term  of  court 97,  96 

need  not  attend  trials  at  chambers .....i...  238 

must  attend  term  of  appellate  division 2ti 

heating,  etc.,  of  court-room  of  appellate  division 9i2 

stationery  and  minute  books  for  appellate  division 243 

telegraphing  day   calendar    of    appellate    division    to    county 

clerks « 2i9 

payment   of   fees    and   expenses   for  attending  term   of  ap* 

pellate  division.  • •*••• 

n.  Custody  of  jails  and  PtxsoNBKS. 

not  to  charge  arrested  person  for  food,  etc 113 

not  to  take  reward  for  waiting  for  prisoner 114 

charges  for  lodging,  etc.,  of  prisoners , 118 

prisoner  may  send  for  necessaries ..•• 110 

charges  for  rent,  etc«^  prohibited 11? 

rewards  other  than  fees  allowed  by  law  prohibited Ill 

prisoner  may  be  conveyed  through  another  county 118 

custody  of  jails  and   prisoners 120,  121 

of  prisoners  in  New  York 12B 

of  prisoners  under  federal  process 13S,  1S4 

JaRs,  process,  etc.,  must  be  delivered  to  new  sheriff 184 

retiring  sheriff  to  deliver  list  of  property,  prisoners,  etc,  to 

successor 189 

enforcini^  delivery  of  prisoners,  process,  etc 168 

new  shenff  must  make  return  of  arrests 187 

under-sheriff  must  deliver  up  prisoners,  process,  etc 188 

tn.   POWBKS   AND    DUTIES.' 

certificate  of  election •••••• 182 

when  powers  cease ...•.  183 

retiring  sheriff  to  execute  certain  process 186 

not  to  practice  as  attorney  during  term 68 

r ,                               must  furnish  minute  of  mandate  delivered  to  him 100 

must  deliver  copy  mandate  on  request 101 

must  execute  mandate  and  make  return «....  102 

may  r^qke  return  by  mail • 102 

/                             amendment  of  returns  by ^. 725 

defective  return  cured  by  judgment  on  verdict,  etr. T21 

may  command  power  of  county  to  overcome  resistance.  IM,  2030 

3198 

to  certify  to  court  names  of  persons  resisting  procesa 105 

refusal  to  assist,  is  misdemeanor 106 

governor  to  order  out  military  to  assist 107 

trial  of  claim  of  third^  party  to  property  seised.  ...u...  106,  108 

to  produce  indicted  prisoner,  when  ordered..-. , 136 

to  execute  orders  of  arrest,  etc,  from  N.  Y  city  C49isrt ^ 

to  serve  summons  • «« ^ 

how  order  of  arrest  executed • "^ 

has  rights  and  privileges  of  bail 888 

duty  of,  on  execution  to  charve  bail ...'•••• w8 
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UL  Fowus  A«D  Dtmss — Cofitinticd. 

levy  of  attachment  after  term  of  office. •••••••••••••»••••••    fJJ 

to  collect  debta,  etc..  attached • JK 

actions  by,  in  aid  of  attachment • •••••••••     606 

nay  sue  on  debts  attached  by  him...^ • ooS 

may  take  property  for  deposit  or  delivery ••••.     718 

may  convey  real  propeity  by  order  of  court 718 

disqualified  as  trial  juror »....  1028 

duties  as  to  jurors,  see  "  Jury  awo  Juioms. '  .      _, 

to   sell  and  convey  real   property  pursuant  to   direction  of 

judf^ent.   .,  • ^..  12« 

execution  to  issue  to •••••*••..  lowj 

to  whom  issued  when  against  sheriff ....f 18^ 

to  indorse  on  execution  time  of  receipt. • •....  log 

to  whom  execution  against  attached  property  issues 706 

to  deliver  copy  of  satisfied  execution ■ 1266 

not  to  purchase  at  sale  on  execution 1887 

nnder-sneriff  to  proceed  unon  execution  on  death,  etc. ...... .  1888 

to  give  notice  of  action  for  taking  on  execution  to  indemn- 
itors.  ;.  1427 

on  death,   etc.,   under-sheriff  or  successor  to  complete   sale, 

etc.,  of  real  property  on  execution ^^^v-  1475 

undertaking  on  habeas  corpus *2?2o  oS?? 

proceedings  on  writ  of  assessment  of  damages SSS'Sil 

execution  of  warrant  of  attachment  fo*   contempt SJO-^B 

to  collect  fine 2296-2298 

arrest     of     judgment     debtor     on     supplementary     proceed- 

ings.  .  . ; 2437-2489,  2453 

to  execute  mandate  of  justice  in  case  of  resistance 8168 

IV.  Pbmaltxbs  and  uabxutt  Foa  misconduct,  HiGixcr,  ITC. 

misbehavior,    neglect   or   disobedience    punishable    as   a   eivfl 

contempt   14 

for  neglect  of  deputy  to  attend  court 09 

damages  against,  for  failure  to  execute  mandate 102 

penalty  for  neglect  to  execute  mandate  in  special  proceeding.  10R 
misdemeanor  to  violate  provisions  for  separation  of  prisoners.  125 
forfeiture  of  office  for  failure  to  separate  civil  and  criminal 

and  male  and  female  prisoners 125 

treble  damages  for  failure  to  separate  civil  and  criminal  and 

male   and    female    prisoners '.  '  125 

forfeiture  of  office  for  suffering  sale  or  use  of  liquor  in  jail..      130 
answerable  to  federal  courts  for  detention  under  federal  proc- 
ess      134 

damages  for  neglect  to  confine  prisoner  committed   for  con- 
tempt      157 

connivance  at  escape  is  misdemeanor 159 

forfeiture  of  office  for  conniving  at  escape 159 

refusal  to  return  inventory  of  attached  property  is  contempt.  681 
exonerated  from  liability  for  arrest  on  justification  of  bail...     581 

when  liable  as  bail  for  discharge  from  arrest 587 

liability  for  arrest  in  Violation  of  privilege  of  witness. . .  863,     864 

fine  for  omission  to  keep  jury  in  special  proceeding 1196 

penalty  and  damages  for  irregularity  in  sale  of  realty  on  exe- 
cution  1436 

penalty  for  wrong  delivery  of  chattel  taken  in  replevin 1707 

order   to   show   cause   against   attachment   for    not   returning 

mandate 2270 

liability  of.  on  insufficiency  of  sureties  on  undertaking  to  ap- 
pear and   answer  for  contempt 2291 

penalty   for   wrongful    refusal   to   discharge  debtor   taken   in 

execution   on  justice^  judgment 8086 

fctponsibility  for  sufficiency  of  sureties  on  undertakings  in 
replevin iToa 
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Sheriff  —  Contlmvtt^ 

V.  Actions  and  procrss  against. 

limitation   of  action  for  non-payment  of  money  collected  on 

execution   •°i 

against,  for  official  act  or  omission 386 

service  of  summons  on   ^1 

preference  of  actions  against T91 

proceedinfirs  on  Judgment  against,  on  liabilitv  as  bail Sg 

exonerated  from  liability  by  bond  for  jail  liberties.  .150.  158.    ITI 

arrest  of,  by  coroner ITI 

how  connned  when  arrested ITS 

place  of  confinement  of.  deemed  a  jail ITS 

entitled  to  jail  liberties  on  giving  bond 177 

substitution  of  indemnitors  in  action  against,  for  levy  on  exe- 
cution.   1421-1427 

proceedings  to  compel  sheriff  to  make  return  to  warrant  to       _^ 

collect  nne 2297 

action  against  sheriff  for  failure  to  collect  fine  under  war- 

rant 22« 

action  bv  people  ajgainst,  for  omission  of  duty  under  warrant 

to  collect  fine 2900 

VI.  Action  by  individual  on  ofvicial  aoini. 

i4>pl!cation  for  leave  to  sue ISSO 

may  be  made  ex  parte. 18BS 

when  demand  necessary  before  application  for  leave  to  sue..  1891 

order  granting  Teave  1881 

order  vacating  leave  to  be  made  on  notice ....: 189S 

when  action  to  be  brought 1881 

actions  for  other  defaults  not  affected 18R2 

indorsement  on  execution  directing  manner  of  collection.....  1883 

sureties  may  plead  previous  pasrments,  etc,  as  defence 1884 

ratable  distribution  among  claimants 1885 

Vn.  Fns. 

generally 83flT 

in  New  York  and  Kings  county 8888 

to  be  collected  bv  virtue  of  execution 3809 

of  deputy  sheriffs  for  attending  courts 8S12 

in  proceedings  to  enforce  liens  on  vessds 8438 

on  habeas  corpus. 2000,  SOOS 

■lierlfl*a   Jury. 

trial  of  claim  of  third  oarty  to  property  adzed 106.    108 

to  property  attached 667-8S8 

to  property  levied  on,  in  execution 1418-1420 

on   inquisition   before   commissioners    for  appointment  of  com-  

mittee  for  incompetent 2328.  2S30,  2331 

sherifTs  juror  exempt  from  trial  jury  service  in  New  York 1061 

proof  of  exemption » ••...•.•.. 1082 

selection,  etc.,  m  New  York...*.. ..••... 1119 

n&ippiiftff. 

See  "Vkssba* 

flsmder. 

included  In  term  "personal  injury".. SS4S 

limitation  of  action.  . 881 

joinder  of  causes   of  action ., 484 

pleading  application  of  defamatory  words 5SB 

plea  of  justification  no  bar  to  evidence  in  mitigation 535 

preference  of  actions  for T91 

special  damages  need  not  be  alleged  or  proved  wh«i  unchastity 

imputed  to  woman 1908 

damages  recovered  are  separate  property  of  married  woman....  1906 
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INDEX, 

Slander  -^  Contlniied. 

cost*  when  recovery  is  less  than  $50 3228 

excepted  from  jurisdiction  of  justice's  court 286S 

of   Alban;^   ^ty   court 3223 

of  Troy  jusuce*s  court • 3223 

Soeaffe. 

accounting  by  relatives  acting  as  guardians  in  socage 2510 

Special  Proeeedlni^s. 

L  GxNxaAi.  PiovisioMS. 

defined ^ 8334 

"  special  proceeding  "  refers  to  civil  proceeding 3343 

term  *'  affidavit "  includes  verified  petition  and  answer 3343 

proceedings  supplementary  to  execution  are 2433 

cannot  be  taken  to  recover  real  property  unless  expressly  al« 

lowed 1688 

not  discontinued  by  change,  vacancy,  etc.,  in  judgeships. ...  25 
begun  before  one  judge  may  be  continued  before  anotoer  in 

New  York  and  Kings 28 

parties  may  stipulate  to  try  elsewhere,  than  at  cour^-house. ..  37 

not  abated  by  failure  or  adjournment  of  court. 44 

continuance  on  death,  etc.,  of  judge 52 

power  of  substituted  officer   to  continue 53 

power  of  county  judge  in 349 

justice  of  supreme  court  may  make  orders  in  county  court..  354 

included  within  statute  of  limitations.  •. • 414 

commenced  by  service  in  same  ma.tner  as  summons 433 

no  abatement  if  right  to  relief  survives 765 

substitution  of  representative  on  death  of  sole  party 757 

oaths  and  affidavits  without  the  state 844 

where  papers  to  be  filed 825 

where  order  to  be  entered 825 

transfer  to  supreme  court  for  disability  of  county  judge 842 

securitv  for  costs  mav  be  required  in 3279 

to  whom  costs  awarded 3240 

when  person  recovering  costs  deemed  a  judgment  creditor...  2432 

II.  TaiAL  jxntoRS  zn. 

fine   for   non-attendance    1195 

officer  summoning  to  keep  Jury 1196 

fine  for  misconduct  of  officer  attending  jury 1196 

notice  of  imposition  of  fine 1197 

remission  of  fine  1197 

special  return  of  delinquency  and  fine  to  countv  court 1198 

collection  and  remission  of  fine  by  county     ourt 1199 

jurors'  fees 3316 

.-  {I.  Appeals.  • 

orders  affecting  substantial  rights  appealable 1366,  1357 

from  final  order  brings  up  preceding  orders 1358 

limitation  of  time  to  appeal 1359 

method  of  perfecting   1360 

stay  of  execution   pending 1360 

hearing l.-^fiO 

entry  and  enforcement  of  order  determining 1360 

governed  by  provisions  relating  to  appeals  in  actions 1361 

Sp«pelal   Sesalons,  Court*  of. 

not  courts  of  record 3 

county  court  may  remit  fine  imposed  by 353 

may  discharge  person  committed  for  non-payment  of  fine.  353 
Bpeadal  Term. 

to  be  held  by  one  judge 229 

appointment  of  time  and  place  for 232 

of  extraordinary  terms   2^  < 

place  of  holding 23S 

may  be  adjourned  to  chambers 239 

trials  may  be  had  at  chambers  hv  consent 239 
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INDEX. 

Special  Term  —  Coatlnwed. 

clerkp  sheriff »  etc.,  not  required  to  attend  trials  at  chambers...      239 

contempt  at  trial  term  may  be  punished  at  special  term •  •   2292 

SiieclUc    Perforniaaoe. 

jurisdiction  of  county   court Zi9 

action  for,  triable  in  county  where  property  situated 869 

suspension  of  sale  of  realty  pending  appeal  from  refusal  of . . . .  1323 
unaertaking  on  suspension  of  sale  of  realty  pending  appeal....  1323 
cancellation  of  notice  of  its  pendens  for  lack  of  undertaking  to 

suspend  sale 1323 

action  to  compel  conveyance  by  infant  or  incompetent  of  prop^ 

erty  contracted  to  be  sold 234S 

judgment   in   action   against  infant  or  incompetent  to  compel 

conveyance  .   .   .    .  .• 2347 

court   may   compel    specific  performance  of   contract   made   by 

incompetent    person    • 2344a 

State. 

included^  in  term  **  |>erson  "  in  condemnation  law , SSS** 

jurisdiction  of  court  of  claims • * *^ 

notice  of  ^laim  to  be  filed 264,     2T'i 

compromise  of  canal  claims 270 

claims  against,  see  **  Court  op  Claims." 

limitation  of  action  for  real  property 382 

by  grantee  of,  for  real  property 363 

for  real  property  on  annulled  letters  patent  or  grant....     964 

subject  to  same  limitation  of  actions  as  private  persons ^ 

verification  of  pleadings  by   * ^^ 

order  of  arrest  in  actions  for  funds,  etc.,  of 6w 

attachment  in  actions  for  funcb  of 637 

injunctions  against  acts  of  state  officers 6^ 

not  required  to  give  security  for  provisional  remedies,  etc. . . . .  IxSO 
liability  in   damages   for   arrest,   attachment  or   injunction  im- 

properly  obtained IJ^ 

may  be  made  defendant  in  partition ISM 

payment  ot   encumbrances  and  acquisition  of  andividual 
interests    to    protect    state's    interests 19M 

in  action  affecting  realty  subject  to  transfer  tax  lien....     447 

summons  in  partition  to  be  served  on  attorney-general 15M 

may  be  made  defendant  in  foreclosure  of  realty 1627 

payment  of  encumbrances  to  protect  state's  interest. . . .  1627 

ma^  recover  on  lost  bill  or  note  without  giving  indemnity 1918 

actions  by  people  against  usurpers  of  office  or  franchises..  1948-1SQ6 

to  vacate  letters  patent  granted  by 1957-1960 

ejectment  for  property  escheated,  see  "  Escheat." 

forfeited  for  treason,  see    *  Treasok." 

joinder  of  relator  as  plaintiff  in  action  by  people 190S 

relator  to  give  security  for  costs,  etc 1M6 

joinder  or  causes  of  action  against  same  defendant 196S 

consolidation  of  actions  by,  against  different  ^defendants 198B 

preference  of  actions  by  or  against  state  or  its  oHicers 791 

need  not  give  security  on  appeal ^ 1313 

certain  officers  of,  disqualified  as  trial  jurors 1029 

officers  exempt  from  jury  service 1081.  1127 

firoof  of  exemption 1082,  1128 
iability    to,    for   taxes    not   affected   by    insolvent    debtor   dis- 
charged   2184 

debtor  to,  for  taxes  or  public  funds  not  to  be  discharged  from 

imprisonment  on  execution    2218 

sale   of   real   property   under   foreclosure  by   advertisement   of 

mortgage  to  people  .  .  .  .,..." 

justice's  court  has  no  jurisdiction  by  or  against  people.^ 

searches  to  be  made  without  charge  for  certain  officers 3290 

comptroller  to  audit  fees  and  charges  against.  • .  •  • ; 39^ 

enforcement    of   lien    under    contract   for   public   improvement, 

against  funds  of    3400 

party  to  action  to  enforce  mechanics'  liens 3402 

judgment  against,  in  action  to  enforce  mechanics'  liens 3418 

I.  Action  by.  to  recover  prsLTc  funds. 

to  be  brought  in  name  of  people 1984 

when  maintainable  •  •  • 1969 
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I.  Acnmf  BT,  TO  sxoovxR  rvBLtc  ytJWDt  —  Contlira^d. 

other  actions  may  be  stayed .' 1970 

orders  or  interlocutory  judgments  in  other  actions  may  be 

vacated 19T0 

parties  to  other  actions  may  be  brought  in 1070 

state  may  sue  in  foreign  courts. . . . ; 1071 

cause  of  action  vested  in  state 1072 

limited  to  ten  years 1973 

disposition  of  proceeds  of  action. 1974 

oetition  by  municipality,  etc.,  claiming  proceeds. 1975 

attorney-general  to  bring  action 1976 

preference  of  action  on  calendar 780 

fl.  Costs.  ^ 

judgment  for,  may  be  taken  a^inst 198{S 

execution  for,  not  to  issue  against 1M6 

payment  of  costs  against  state  of  public  officer 8241 

against,  when  action  brought  on  relation  of  private  person. . .  3242 

when  action  for  benefit  of  municipality »  8248 

officers,  etc,  exempt  from  jury  service 1000 

State  Comptroller. 

searches  to  be  made  without  charge   for 8290 

.  xo  audit   fees  and  charges  against  state 3295 

extracts    from    books    and    records    of    comptroller's    office,    as 

evidence OSlo 

8tate  Enflrineer. 

searches  to  be  made  without  charge  for .' 8290 
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l^twtt^  Hoapitalii  for  Insane. 

officer  having  jurisdiction  over,  may  apply  for  appointment  of 

committee  for  inmate 2328a 

contents  and  verification  of  petition 2323a 

to  what  court  petition  presented 2323a 

notice  of  application 2323a 

appointment  of  committee.  .   • 2323a 

costs  of  proceeding 2323b 

provisions  relating  to  commission  and  trial  by  jury  in  court  not 
applicable 2386a 

State  Prlaon. 

agent  pr  warden,  etc.,  exempt  from  jury  service... ^ 1080 

State  Reporter. 

is  reporter  of  court  of  appeals «,u..  209 

duties  of 210 

removal  for  neglect  of  duty 210 

not  to  be  interested  in  publication  of  reports i,. 211 

contract  for  oublication  of  reports 211 

copyright  of  reoorts. 212 

distribution  of  reports 213 

must  deliver  papers  to  successor. 214 

papers  not  to  be  delivered,  except,  etc 216 

unreported  opinions  to  be  filed  with  clerk ....* 216 

State  Treaanrer. 

to  pay  governor  damages  ascertained  on  writ  of  assessment. . . .  2115 

legacv,  etc.,  of  unknown  person  to  be  paid  to. 2740 

ir^es  to  be  made  without  rh^rge  for 8290 
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itate  Mirriim. 

See   "  AsssssM HIT  or   Vauaomm;**    **  Cbeticmubz;  **    *» 
CoETus;"  "MAJiaucus;"  "  Psohibitzom;*'  "Weiw." 

itatvte. 

pleading  private  statute. 

preference  of  appeal  from  judgment  declaring  statute  vnconsti* 

tutional 791 

proof  of. 989 

statutes  of  another  state  or  country • SM9 

fltatitte  of  FravdM. 

acknowledgment  of  indebtedness  on  judgment  must  be  in  writ- 
ing to  avoid  limitation 87f 

of  barred  debt  or  new  promise  to  be  in  writing.. 


Btatvte  of  Iilinltatloits« 

See  '*  Limitation  or  AcrxoMt." 

■tay  of  ProeeedlBfffl. 

period  of,  excepted  from  limitation  el  actions • •..  408 

of  arbitration,  excepted  from  statute  of  limitations 413 

security  on  stay  of  proceedings  by  injunction. 611-63!i 

not  to  exceed  thirty  days  without  security 1351 

orders  for  stay  Ions er  than  twenty  days TT5 

for  non-payment  ot  motion  costs 779 

pending  discovery  and  inspection  of  books  and  papers 805 

final  iudgment  not  stayed  by  motion  for  new  trial,  etc. 1O06 

period  ot  stay  not  included  in  life  of  lien  of  judgment 12R5 

on  appeal,  see  "Appsai.." 

appellate  division  may  grant,  pending  appeal tS4S 

of  execution  of  order,  in  spcicial  proceedings  pending  appeal..  1309 

■team  Bn^neers, 

exempt  from  jury  service 1030,  1061,  1137 

proof  of  exemption  •... •••• •' • 10S2 

itenosraplierii. 

is  officer  of  court 32 

oath  of  office SS 

qualifications 81 

not  to  be  interested  in  preparing  or  printing  case,  etc.........  tt 

duties  of. •    • ••••••••••••••••  n 

when  notes  to  be  filed & 

to  furnish  transcript  of  minutes. 8S 

preservation  of  notes 84 

when  notes  may  be  destroyed 84 

delivery  of  notes  to  successor  in  office # 84 

when  notes  to  be  written  out 84 

how  transcribed  minutes  to  be  written 796 

judge  may  require  written  minutes  without  cost 85 

must  furnish  written  minutes  to  party  paying  for  same. 86 

transcript  of  notes  of  trial  may  be  treated  as  judge's  minutes...  10O7 

.  f                        eompensation  for  duplication  of  notes  of  trial  on  judge's  order.  lOOT 

y                         payment  of  minutes  ordered  by  district  attorney,  etc. 86 

assistant  stenographers  included  within  provisions  of  law 87 

salaries.  ^  etc.,   provided   for 88 

must  write  out  minutes  when  directed 251 

i4>pointment  of,  for  appellate  division 221 

in  Kinffs  county 354 

assistant  in  Kings  county   218 

in  counties  of  second  judicial  district  other  than  Kings..  2H 

in  counties  of  ninth  judicial  district. 258 

in  judicial  districts  other  than  first,  second  and  ninth..  258 

salaries  in  counties  of  second  judicial  district  other  titan  Kings.  257 

in  judicial  districts  other  than  first  and  second 2Si 

consultation  clerk  for  appellate  division,  fourth  department...  231 

payment  of   expenses  oi 280 

employment  of  temporary  stenographer 262 


INDEX. 

8tenoiri'apli«r*  —Continued. 

appointment  of,  by  court  of  claims 266 

ot   city  court   of  JNew   York SS2 

appointment  and  compensation  in  countv  court 368-361 

appointment   and   removal   in   surrogate  s  court  in   New   York, 

Kings,  £rie,  Albany,  Westchester  and  Queens 2495 

in   surrogates'   court   in   other   counties 2496 

in  surrogate's  court  to  take  and  transcribe  notes 2497 

authentication  of  minutes  in  surrogate's  court. 2496 

fees 8311 

disqualified  to  act  as  referee,  etc 1024 

■temben  County* 

jail  liberties  for.  •  ,  •••• ••••• .••••.•••>•     148 

fltocklkolders. 

See,  also,  "  Corpokations.** 
limitation  of  actions  for  penalties  against  stockholders  of  banks 

etc T 894 

service  of  summons  on,  by  publication 438,  439 

not  to  act  as  juror  when  corporation  a  party 1180 

when  to  be  joined  as  defendants  in  action  against  corporatimi . .  1790 

separate  action  against,  to  enforce  liability 1791 

proceeding 1792-1796 

of  bank  may  testaf  j  to  personal. transaction  with  deceased  person.  829 

■tray*. ' 

I.  Action  tor  suffsung  amiiiali  to  stiay. 

to  be  brought  in  justice's  court 8062 

who  majy  maintain 8062 

application  of  recoveries. 8062 

penalties  recoverable.  .  • 8088 

IL   SnZUKS  AND   SALX  OP   STKAYS. 

seizure  by  officers.  . • 8084 

when  private  person  may  seize.... 8086 

petition  for  sale  of  animal  seized ....•• 8066 

precept  upon  petition  for  sale • 8087 

service  ox  precq>t. •..••• 8068 

on  unknown  owners.  •  •• 3088 

proof  of  service  of  precept 3089 

answer.  .' • 3090 

trial 8090 

order  for  sale 8091 

warrant  to  sell 8001 

conduct  of  sale 8091 

application  of  proceeds  of  sale 8092 

payment  of  damages  for  trespasses 8002 

determination  of  claims  to  surplus 8003 

application  of  surplus  when  no  claim  made  within  a  year....  8094 

order  upon  claim  for  surplus 8006 

appeal  to  county  court  from  order  on  claim  to  surplus 8096 

appeal  to  supreme  court  from  order  on  claim  to  surplus 3096 

decision  in  favor  of  person  answering. 8006 

damages  for  malicious  seizure 3096 

costs  on  decision  for  person  answering 8096 

execution  on  order  in  favor  of  person  answering 3096 

demand  by  owner  for  possession  before  trial 8097 

when  animal  wilfully  set  at  lar^e  bv  third  person 8098 

damages  and  penalty  to  owner  for  wilfully  setting  animal  at 

large ^ ,  8099 

action  by  person  seizing  against  person  wilfully  setting  ani- 
mal at  large 8100 

demand  of  possession  after  final  order  before  sale 3101 

order  upon  demand  for  possession 8102 

appeal  from  order  on  demand  for  possession 8102 

•tey  pending  appeal  from  order  on  demand  of  possession 8X06 


INDEX. 

Wtrmyu  —  ContlAved* 

•  II.  Suzuxx  AND  SALB  or  STIATS  —  Continttcd. 

appeal  from  final  order '...•••••• •••  SIM' 

stay  pending  appeal  frpm  final  order S105 

undertaking  on  stay  pending  appeal  from  fijial  order 3106 

delivery  of  possession  pending  appeal  from  final  order 3106 

proceeaings  on  affirmance  of  final  order 3106 

limitation  of  action  for  seizing  animals 3107 

'  party  to  proceeding  cannot  sae  for  seizure 3106 

action  by  owner  to  recover  animal 3106 

damages  entire  when  several  animals  trespass 3106 

proceedings   against   different   owners  of  animals  trespasnns 

,  on  petitioner's  land   -. 3109 

proceedings    against    different    owners    of   animals    not    tres- 
passing on  petitioner's  land SIM 

surplus  where  there  are  different  owners 3111 

action  or  seizure  supersedes  proceedings  by  others.  •  •  >  •, 3112 

officer  may  prosecute  when  private  person  abandons  seizure.  .   3113 

person  havinfl:  soecial  property  deemed  owner 3114 

agent  may  act  for  owner 3116 


actions  for  penalties  for  allowing  animals  to  run  at  large,  aem 

"  Stsays/'  _^ 

qualifications  of  commissioners  in  opening  proceedings lOM 


dinned*  •  •  •  •••••••••••••••••••••••••••••••••••••••••••••« 

Str«olc  Jvrjr* 

See  "  Joey  and  Jvmoas.** 

8«bmlsiilon  of  Contro-reniy* 

how  submitted  without  process ••••«•■••• 127f> 

agreed  statement  of  faets-. 12711 

affidavit  of  good   faith 1279 

papers   to  be  filed 1280 

on  filinpTf  controversy  becomes  an  action 1280 

arrest,  injunction  or  attaahment  not  granted 1281 

costs  on < 1281 

judgment-roll 1281 

to  be  tried  by  appellate  division  or  gen«^  term 1281 

dismissal  fo^  insufficiency  of  statement 1^1 

8iibpo«Ha. 

I.    GbNKKAL  ^lOVISXONS. 

power  of  courts  of  record  to  issue.. 7 

frK.  sheriff  may  issue  to  witnesses  to  attend  trial  of  claim  of  third 

party 108 

from  N.  Y.  city  court  may  be  served  in  contiguous  counties. .    336 

method  of  service 8^2 

_/  service  on   hospital  physician 836 

order  for  subpoena  to  hospital  physician 836 

damages  and  penalty  for  disobeaience 853 

striking  out  pleading  for  disobedience  to 853 

to  persons  required  to  attend  by  terms  of  judgment.- 865 

on  order  for  deposition  to  be  used  on  motion 885 

to  witness  on  deposition  for  use  without  the  state 915 

to  attend  before   referee 1017 

before  arbitrators. 2S7n 

power  qf  surrogate  to  issue . . . , ^ . . .  2190 

proof  of  service   of   subpoena   from   surrogate's  court... 2&33 

coinniissioners  in  condemnation   may   issue. SS70 

service  of  subpoena  from   local   courts  of   Hudson,  Utica  and 

Oswego     3201 
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INDEX. 
flvbpoena  ^*  ComtlAiie4« 

II.   Duces    TXCUM. 

power  of  surrogate  to  issue 2tt0 

to  officers  having  custody  of  records 866 

records  in  register's  office  in  New  York  and  Kings  counties 

not  to  be  removed  on 866 

to  produce  books  of  account 867 

time  of  service    867 

application  by  witness  for  relief  from 867 

to  produce  books  or  papers  of  corporation 868 

how  served  on  corporation 868 

subordinate  of  public  officer  may  produce  book  or  paper. . . .  869 
subordinate  officer  or  employee  oi  corporation  may  produce 

book  or  paper   869 

procuring  personal  attendance  of  public  officer  on 869 

ot  officer  of  corporation 869 

in.  In  procesoings  otrxr  than  AcnoNS. 

who  may  issue • 854 

penalty  for  disobeying  subpoena «...  866 

warrant  for  witness  filing  to  attend 866 

commitment  for  refusal  to  be  examined  or  to  answer 886 

damages  and  penalty  for  disobedience  to 866 

warrant  of  commitment 867 

execution  of   warrant    of    commitment 858 

I»rovinon8  not  applicable  to*  subpeenat  issued  by  Justice  of 

peace.  .  •   ..•••••••••••••••••• 869 

IV.  In  justxcbs'  courts. 

when  Justice  may  issue ••• 2969 

serrlce. 2970 

service  of,  from  local  courts  of  Hudson,  Utica  and  Oiwego.  8201 

9«batltvtion. 

of  parties,    see    "Abatbmxmt    and    Revival;  "    *'AmALX** 
"Partim." 

flulllTstm  ComAtjr* 

appointment  of  stenographer  for  surrogste. •  •  • .••.....  2496 

flvmntar^'  Proceedinvii  to  DlaposseMi, 

special  statutory  provisions  not  affected *. 2264 

rights  in  cases  not  provided  for,  savea 2264 

I.  Who  may  bs  rxmoyxd. 

when  employee  may  be  removed  from  master's  premises.....  2231 

when  tenant  may  be  removed 2231 

removal  of  tenants  and  occupants  from  property  sold  oh  exe- 
cution   2232 

recovery  of  possession  of  property  sold  under  foreclosure. . .  2232 

f armea  on  shares 2232 

removal  of  squatters , 2232 

of  persons  forcibly  entering  or  detaining 2283 

II.  Petition;  precrpt;  service. 

to  what  courts  application  maue 2234 

who  ma^  make  application 2236 

verification  of  i)etition 2235 

contents  of  petition   2235 

when  notice  to  quit  required 2236 

petition    by    neighbor    for    summary    removal    of    tenant    of 

bawdy-house , 2237 

notice  by  neighbor   to  owner  of  bawdy-house  to  begin   pro- 
ceedings against  tenant 2237 

precept 2238 

when  precept  returnable 2238 

issuance  of  precept  from  New  \ork  municipal  court,..,....  2239 

mode  of  service  of  precept 2240 
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IKDBX. 

VvBimary  ProceedlAflr  to  Dliipoiisess -— Oomtimi 

II.  Pktition;  Ftsczpr;  sbevici  —  Continued. 

person  receiving  copy  of  precept  must  deliver  tame  to  perton 
to  whom  directed 

penalty  for  failing  to  deliver  copy  of  precept  to  person  to 
whom  directed 2M. 

service  of  precept  on  landlord  of  bawdy-house 2212 

proof  of  service  of  precept 2243 

III.  Answes;  trial;  final  order. 

verified  answer  may  be  filed 2214 

defences  to  proceedings 2244 

issues  upon  forcible  entry  or  detainer ^45 

transfer  of  cause  for  trial  in  municipal  court  of  New  York.  2&tt 

trial  of  issues 2247 

demand   for  jury  trial 2247 

summoning  and  impaneling  junr   2247 

proceedings  on  disagreement  of  jury 2247 

adjournment  of  trial 2248 

final  order  upon  trial 2249 

not  a  bar  to  ejectment  to  recover  property 2281 

against  occupant  of  bawdy-house 2219 

costs  and  fees 2250 

costs  not  exceeding  $60  and  disbursements  may  be  allowed  in 

case  of  forcible  entry  or  detainer 2?90 

execution  for  costs. 2250 

tV    Warraht  to  rbmovs;  rxpsmption. 

warrant  to  dispossess  defendant 2250 

occupant  of  bawdy-house.   ^BQ 

execution  of  warrant. ^B^ 

cancels  term  of  lease 2253 

action  for  accrued  rent  not  affected  by  warrant 2293 

stay  on  payment  of  arrears  and  costs 2254 

on  undertaking  to  pay  arrears  and  costs 2254 

against  insolvent  or  bankrupt  on  undertaking  for  pay- 
ment of  rent 2254 

against  person  continuing  in  possession  after   sale  on 

execution 2254 

delivery  of  undertaking  for  payment  of  arrears  and  costs....  2255 
redemption  "by  lessee  when  unexpired  term  exceeds  five  vears.  2256 
by  creditor  of  lessee  when  unexpired  term  exceeds  five 

years ^K7 

is  subject  to  lease  by  petitioner 2258 

petition  and  order  to  show  cause  on  redemption 3^9 

nearing  on  order  to  show  cause  on  redemption ^^ 

person  redeeming  assumes  liability  of  lessee 2259 

V.  Appeals. 

from  final  order 2280 

undertaking  to  stay  warrant  pending  appeal 2201,  2262 

appeal  to  court  of  appeals  only  permitted  by  leave  of  appellate 

division 2281 

restitution  upon  reversal  of  final  order 22g 

action  for  damages  on  reversal  of  final  order 

proceedings  to  be  stayed  only  as  expressly  allowed  or  by  in- 
junction in  action  against  petitioner 

flanainoiiii. 

I.  Issuance;  form;  RBQtrisxTBS. 

is  mandate  of  court •>•••• ^8 

form 418 

requisites JJT 

to  additional  parties  in  court  of  claims 281 
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INDBX. 

I.  Issuance;  form;  kequxsitbs  —  Continued. 

designation  of  defendant  bj  fictitious  name.. •.•••••••• 401 

of  unknown  persons  as  defendants 461 

of  public  officers  in 1829 

reference  to  statute  to  be  indorsed  in  action  for  penalty  or 

forfeiture 18D7,  1964 

in  matrimonial  action  to  be  indorsed  with  statement  of  nature 

of  action 1774 

form  of,  in  action  to  foreclose  mechanic's  lien  in  court  not  of 

record 3404 

want  of,  cured  by  judgment  on  verdict,  etc 721 

variance  between  summons  and  complaint  cured  by  judgment 

on  verdict,  etc 721 

in  action  for  penalty  by  common  informer  cannot  be  counter- 
manded   1896 

power  of  referee  to  allow  amendment. • 1018 

to  be  filed 824 

to  be  filed  with  clerk  in  supreme  court,  New  York  county ...  1245a 

to  be  inserted  in  judgment-roU 1287 

action  commenced  by  service  of 416 

under   statute  of  limitations 898 

delivery    to    sheriflF   effects    commencement    of    action    under 

statute  of  limitations 899 

service  on  attorney-general  for  state  in  action  for  partition. .  1694 

provisions  for  service  of  papers  do  not  apply 802 

complaint   may  be  served  with ' 419 

notice  of  sum  demanded  may  be  served  with 419 

service  of  notice  of  no  personal  claim. 428 

when  service  may  be  made  on  Sunday. 6 

costs  for  procuring  order  for  service  without  state  or  by  pub- 
lication   8861 

n.    SUPPI.BMXNTAL  SUMMONS. 

to  be  served  on  defendants  brought  In 468 

on  substitution  of  party  on  death  or  transfer  of  interest....  700 

form   of 468 

service • ••••••  468 

ni.  Who  may  szsvs. 

by  whom  served • 426 

duty  of  sheriff  to  serve •.•••.••  425 

sheriff's  fees  for  serving 8807' 

in  action  for  penalty  by  common  informer  to  be  served  by 

officer 1896 

IV.  TiMB  OF   8BKVICS. 

time  for  service  when  notice  of  lis  pendent  filed  before 1670 

limiting  time  for  service •••.•••  426 

time  of  service,  when  attachment  granted   638 

V.  PxaSONAL  SBRVXCX. 

voluntary  appearance  equivalent  to  personal  service 424 

on  natural  person 426 

on  sheriff,  in  action  for  escape • , .  426 

on  infant 426 

service  on  lunatics  and  idiots 426 

on  guardian  ad  litem  of  absent  infant  defendant 478 

on   domestic  corporation 481 

on  foreign  corporation 432 

of  supplemental  summons 408 

from  Tonkers  city  court  may  be  served  within  Westcliester 

eo«nty. 8900 

56  «aT7 
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flwnaaonii  —  Continued* 

VI.  Designation  op  psrsons  to  bbciivb  fob  paktiis. 

designation  by  order  of  person  to  receive  sumrions  for  iafast 

over  fourteen. 437 

for  incompetent  not  judicially  declared 427 

for  judicially  declared  incompetent 428 

service   on    infant    over    fourteen    by    person    designated    in 

order 427 

by  residents;  designation  of  agent  to  receive* service 430 

filing  and  recording  of  designation 430 

revocation 490 

service  on. agent.  •   490 

by    foreign    corporation;    designation    of    agent    to    receive 

service 433 

change  of  place  of  service  by  agent 432 

revocation  of  designation   482 

proof  of  designation. &31a 

service  on  agent    432 

VII.  Substitutes  poa  pessonaz.  sesvicx. 

order  for  substituted  service  on  person  not  found  within  the 

state 435 

by  leaving  copv  at  residence • 486 

by  affixing  to  door  of  residence  and  mailing 436 

when  no  residence  can  be  found 436 

limit  of  time  for 437 

papers  to  be  filed • 487 

«£tect  of  substituted  serviM • 437 

VIII.  Sesvice  without  state. 

on   defendant   without   the    state,    when   ordered 43S 

notice  to  be  served  with  summons... 443 

Eapers  to  be   filed    •.•...•• 443 

y   whom  to   be  made..*. • 443 

IX.  Sekvice  by  publication. 

on    non-resident     438^  439 

departure   from   state   to   defraud   creditors ..V .*  438 

to    avoid    service 43g 

concealmetit    to    avoid    service '.'.'...  438 

absence    from    state     ] ! . . ! !  438 

in  action   to  annul  marriage '.*.*  438^  439 

for    divorce     438,  439 

for    separation    438^  439 

against    stockholders    43g 

infants  and  incompetents ^3S,  439 

after   attempt   to   commence   action   to   avoid   limitation 438 

on    foreign    corporation,    unincorporated    association    or    do- 
mestic   corporation    438,  439 

•n  unknown  owners  fn  action  of  partition 1541 

papers  on  which  order  of  publication  made ,,.  439 

by  whom  order  made •. ]  44O 

y                            contents  of  order .!.!!!!  440 

r                             method  of  publication  and  service !!!!!!  440 

where  defendant  in   enemy  country  or   country  with  which 

postal  communication  interrupted  by  war 440 

when  publication  must  be  commenced ! ! '  *  "  441 

when  service  deemed  complete 441 

papers   to   be   filed .!.!..!.'.!.!!!.  442 

notice  to  be  subjoined  to  summons !!!!!!!!!!!  442 

proof  of  service !!.![!!!!!!!**  444 

when  publishers  within  county  refuse  "to  publish! .'!!!!!!!!! !  32a3 

affidavit  of  refusal   to   publish 3294 

defendant  must  be  allowed  to  defend !!.".'.*  445 

m  partition  not  allowed  to  defend  under  section  445..*  1557 

X.    PRTOF    OF    SERVICE. 

affidavit,   etc 434 

admission  of  service,  requisites!!*.'.';!.*!.'.'.*.';.'.'.*!.*.*;!!.*!!.*.*  434 
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X.  Pftoor  ov  invzd  —  Coatiiiiwd. 

of  Mrvice  by  publication •...•. •••«••••••••••  4M 

of  service  without  state. .«.• ,,, •••...•.•  444 

in  matrimonial  action.  •• •••••••••••••••••.••••• 1774 

XI.  City  coukt  or  Nxw  York. 

contents  and  requisites. • 8165 

short  summons. ....,  8146 

long  summons  against   non-resident !.  8165 

order  for  sendee  without  city 8170 

order  for  publication. 8170 

sendee  of  summons  and  order  of  arrest  in  marine  cause....  8179 

XII.  In  jumcEs'  covits. 

commencement  of  action  hy , 2878 

contents. ,  •  • 2877 

when  returnable. , 2877 

when  accompanied  by  order  of  arrest !  2877 

time  and  manner  of  aerrice 2h 

mrrict  UDcm  comoration.  . «••«.«.. •i.**k...««.«2S3V 

on  raflroad  corporation 2^,  Sl82 

on  express*  insurance  and  telegraph  companies..  2881,  2882 

on  manapng  agent  of  non-resident V^*' 

second   and   third   summons 2888 

relation  back  of  second  and  third  summons 288?{ 

where  name  of  defendant  is  unknown 2886 

return ^«S 

service  on   defendant  with  warrant  of  attachment ?010 

of  summons,   affidavit   and   requi^tion  in   replevin 2922 

in  action  to  foreclose  mechanic's  lien  in  court  not  of 

record 8404.  3405 

son.  Of  LOCAI.  OODMl. 

of  Yonkers  city  court • • •••••••••••••  8205 

of  N.  Y.  municipal  court • •••••• • 8208 

of  Albany  city  court..... 8206 

of  Troy  justice's  court «...  8208 

courts  not  to  sit  on,  except,  etc ^. ,  6 

arrest,   commitment  or  discharge  on 6 

service  of  summons,  complaint  and  injunction  order  on 6 

habeas  corpus,  etc,  may  be  issued  and  served  on 2015 

not  to  be  made  returnable  on 2015 

sale  on  foreclosure  by  advertisement  not  to  be  held  on 2888 

Swperlntendent  of  BadIiji* 

to  approve  change  of  name  of  bank •• 2411 

order  changing  name  of  bank  to  be  filed  with •••  2414 

Superintendent  of  Inanranee. 

to  approve  change  of  name  of  insurance  company. ....  • 2411 

order  changing  name  to  be  filed  with • ••••••  2414 

Superintendent  of  Poor. 

See  '•  Ovxassxa  of  Pooa;  "  "  Pooa." 

■vperlntendent  of  Public  Worlce. 

to  assist  attorney-general  in  canal  claima ••••••••••  9tO 

romoromise  of  canal  claims ..•*....  870 

Vmperlor  Court  of  BvlValo. 

custody  of  seals,  records,  etc «•«.. M 
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ivpcHor  Court  of  the  City  of  If e-vr  Torib 

custody  of  seals,  records,  etc •••••••••••••      tB 

■worTlsorii,  Board  of. 

to  pay  for  printing  calendars -. ••••       90 

to  appoint  physician  for  county  jail. •     Itt 

to  provide  for  stenographers,  salaries,  etc A 

rooms,   furniture,  etc.,  for  courts 31 

for  stenographers  for  county  court ••     368 

resolution   establishing  jail   liberties 14< 

proof  of  acts,  resoluttons,  etc 9U 

payment   of   stenographer  for   duplication   of   notes   of   trial    on 

judge's    order lOOT 

may  sue  on  cause  of  action  arising  before  term 1S26,  19iS 

action  against,  on  cause  arising  before  term .1S27.  lit^^ 

i^jpointment  and  compensation  of  temporary  surrogate.. .  .24Si,  3C& 

CMts  ia  actioD  acainat. .' SMI 

may  auJcc  sllinwmfn   to  grand  or  trial  jurors 3314 

mileage  of  jtnors. 3Slj 


aemoMtal 

See  "  PuADiNGS." 
SupplenteBtal  Sumnsoaa* 

See  "  Summons." 
VapplenteBtary  ProceedlBffa* 

I.    GSNBRAL    PROVISIONS. 

judgment  creditor"  defined .3343 

includes  person  recovering  costs  in  spedsd  proceeding..  2432 


«< 


remedies  classined 'J4 

pursuing  remedies  simultaneously   2433 

remedies  are  special  proceedings 2483 

review  of  orders .^ 24SS 

what  judge  may  entertain  proceedings 2434 

referee  may  be  appointed  to  take  examination 24i2 

report  of  referee  2442,  2443 

reference  may  be  ordered  at  any  stage. 2443 

proceedings  upon  examination 2444 

parties  and  witnesses  may  be  examined 2444 

adjournments 2444 

oath  of  referee 2445 

payment  to  sheriff  by  person  owing  judgment  debtor 2446 

order  to  deliver  money  or  property  to  sheriff  or  receiver 2447 

duties  of  sheriff  as  to  money  or  property  received  by  him...  2448 

application  of  money  or  property  received  by  sheriif. 2449 

sheriff  to  pay  or  deliver  surplus  to  judgment  debtor 2450 

^ '-  injunction  against  transfer  of  property 2451 

service  of   orders 2452 

of  warrant  of  arrest 245S 

discontinuance  or  dismissal 2454 

/dismissal  for  neglect  to  proceed 2454 
notice  of  application  for  dismissal  on  discontinuance 2454 

costs  to  judgment  creditor    ; 2455 

judgment  debtor  or  person  examined 2456 

judgment  must  be  for  not  less  than  $25 2458 

to  be  founded  on  service  personally  or  by  leaving  at 

residence    and   mailing    245S 

en  decree  of  surrogate's  court 2554 

to  what  county  execution  must  have  issued 2ISB 

in  what  county  examination  to  be  had 248§ 

answer  not  excused  as  tending  to  convict  of  fraud 2440 

nay  be  continued  before  another  judge. 
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SvppleBtentary  Proceedlnv*  —  Continued* 

L  GsNBSAL  PROVISIONS  —  ContinuccL 

disobedience  to  order  punishable  as  contempt 2467 

release  of  debtor  for  inability  to  pay  is  discretionary 2266 

joint  property  of  joint  debtors  may  be  reached 2461 

not  applicable  when  corporation  is  judgment  debtor, 2463 

exempt  property  cannot  be  reached 2468 

trust  funds  or  property  cannot  be  reached 2463 

earnings  within 'sixty  days  cannot  be  reached 2468 

'  n.  Examination  or  dkbtob  after  return  op  execution. 

when  order  for  examination  may-  issue t 2435 

when  warrant  to  arrest  may  issue  instead  of  order 2487 

warrant  to  arrest  after  order 2438 

vacating  or  modifying  warrant  of  arrest 2439 

order  requiring  debtor  to  give  undertaking  for  discharge  from 

arrest 2440 

commitment  of  debtor  in  default  of  undertaking 2440 

IIL  Examination  op  judgment  debtor  after  issuing  and  bsporb 
return  op  execution. 

when  order  for  examination  may  be  granted 2436 

when  warrant  to  arrest  may  issue  instead  of  order 2487 

warrant  to  arrest  after  order *.....  2438 

vacating  or  modifying  order  of  arrest 2439 

order   requiring  undertaking  by   debtor   for   discharge   from 

arrest 2440 

commitment  of  debtor  in  default  of  undertaking • 2440 

IV.  Examination  op  third  person. 

may  be  pursued  alone  or  simultaneously  with  order  for  exam- 
ination of  debtor  2482 

when  order  may  issue 2441 

notice  to  judgment  debtor 2441 

receiver  not  to  be  appointed  without  notice  to  debtor 2441 

corporation  to  attend  and  answer  by  officer 2444 

V.  Receiver. 

not  to  be  appointed  on  examination  of  third  person  without 

notice  to  debtor  2441 

notice  of  application  to  dismiss  or  discontinue  after  appoint- 
ment of  receiver  2464 

appointment 2464 

notice  of  application  for  api>ointment 2464 

when  appointed  without  notice 2464 

notice  oi  application  to  other  creditors 2466 

only  one  to  be  appointed 2466 

order  appointing  or  extending  and  bond  to  be  filed 2467 

order  extending  prior  receivership 2466 

when  property  vests  in  receiver 2468 

relation  back  of  title  to  personal  property 2469 

non«rcsident  not  to  be  appointed 2469 

removal  on  ceasing  to  reside  in  state 2460 

record  of  orders  appointing  or  extending 2470 

subject  to  control  of  court 2471 

jurisdiction  of  justice's  court  over  actions  by 2866 

•uprenie  Court. 

Is  a  court  of  record • • fi 

seal  of  county  clerk  is  seal  of  court •  37 

general  jurisdiction 317 

may  change  place  of  trial  of  actions  in  other  courts 218 

Jtidicial  departments • 119 

dtdgnation  of  justices  of  appellate  division • 
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Supreme  Court  —  Continued. 

I4>penate  division  220 

Sec  "Appellate  DrvisioK." 

powers  of  justices  assigned  to  appellate  division 230 

special  or  trial  term  to  be  held  by  one  judge 229 

appointment  of  special  and  trial  terms 233 

assignment  of  justice  to  hold  trial  and  special  terms .'.  232 

publication  of  appointment  of  terms 233 

appointment  of  extraordinary  special  and  trial  terms 234 

powers  and  duties  of  justices 235 

designation  of  justice  to  prevent  failure  of  term 277 

place   of   holding   terms....* 238 

adjournment  of  special  terms  to  chambers 239 

trials  at  chambers 239 

county  judge  has  powers  of  justice  at  chambers 241 

stenographers,  appointment  and  duties  of 251-2S 

justice  may  make  orders  in  county  court 354 

restrictions  on  injunctions  against  state  officers 6^ 

removal  of  action   from   N.   Y.   city  court 819,  319a,  SI* 

of  action  to,  for  disability  of  county  judge 312 

from  county  court  to  change  place  of  trial 343 

actions,   etc.,    in   local   courts   of    Hudson,    Utica  and   Oswego 

transferred  to 3197 

Snprente  Court  Reporter. 

appointment,  duties,  compensation,  etc 220.  244-2fiA 

copyright 249 

pnce  of  reports 247 

Suretleii. 

See  *'  Bonds;"  "  Undertakings." 
action  by,  to  recover  from  principal  costs  and  expenses  of  suit  1916 

Surety  Coutpanles.  • 

as  surety  on  receiver's  bond 715 

equivalent  to  two  sureties  on  bond  or  undertaking 811 

justification  by 811 

execution  of  bond  or  undertaking  by Ml 

principal  may  take  credit  for  cost  of  bond 3320 

Surrosateii'  Court*. 

Absentees.  ^^ 

real  property,  distribution  for  payment  of  distributive  shares. .  2708 


Accounting.     Sec  "  Judicial  Settlement 


If 


**  ACKNOWLEnCEH.    OR     PROVED,    AND    DULY     CEP.TIFIED." 

expression   defined    2i 

Acting   Surrogate. 

See   "  Surrogate."  ^^ 

official  designation   ^5? 

proceedings,  where  and  how  recorded ..-• 

Administration.     See  "  Letters  of  Aoministration.** 

Administrators. 

See    *•  Bonds;"    "  Judicial    Settlement;  "    "  Letters   op 
Administration  ;  "   '*  Wills." 

bonds •  •  •  •  -2591, 

claims  bv.  against  estate,  determination  of agj 

suspension  of  statute  of  limitations 2o7» 

^  effect  of  allowance 2S 

commissions 2758 
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Surrogate*'  Courts  —  Contlnvetf . 

AoMiif  iSTSATORS  —  Continued. 

contract  of  sale,  execution  of ' 2607 

counsel    fees,    allowance 2602 

county   treasurer,   acting   as..... 2503 

creditors,    notice   to 2677 

de  bonis  non,  appointment,  bond. 2606 

estate,  custody  where  co-administrators  disagree 2606 

expenses    incurred    by,   payment    2602 

-funds,  to  keep  separate 2664a 

letters  of  administration,  iaaae  upon  foreign  grant  of  adminis- 
tration      2630 

notices  required,  how   given 2602 

official  oath 2568 

permission   to   resign,   application   and   proceedings 2572,  2573 

persons  incompetent  to  receive  letters 2564 

property  withheld,  proceedings  to  discover 2675 

public  administrator  of  Kings  county,  appointment,  powers,  etc.  2504 

real  property,  when  authorized  to  receive  rents 2701 

removal     2560-2571,  2574 

revocation  of  letters,  deposit  of  securities 2700 

successor,  appointmeiit    2563 

surviving,  to  act 2563 

temporary,    appointment,    powers,    etc 2506.  2507 

of  absentee,   may   provide   for   family 2601 

payment  of  debts  by  temporary  administrator 2500 

powers  as  to  real  property 2600 

powers  as  to  requiring  creditors  to  present  claims 2506 

testamentary  trustee,  effect  of  acts  when   same  person 2640 

with  will  annexed,  real  property,  powers  as  to 2606 

rights,    powers    and    duties 2605 

qualification    2606 

letters,  when  and  to  whom  granted '.  2603 

renunciation  of  persons  having  prior  right 2604 

Administkators  Db  Bonis  Non.     See  "Administrators." 

Administrator  With  Will  Annbxbd.    See  ''Administrators." 

Advancbmrnt. 

adjustment   upon   judicial   settlement 2738 

Albany  County. 

stenographer,    appointment   and   compensation 2406 

Allegations. 

due   proof   when   uncontroverted 2546 


Ancillary  Guardians.     See  '*  Guardians. 


ft 


Ancillary  Letters    See  "Executors;"  "Guardians;"  "Letters 
Testamentary." 

Annuity. 

apportionment    2674 

Appeal. 

appellate    court,    powers 2768 

api)ellate  division,   may  be  taken  to 2754 

case  to  be  made 2757 

chapter  12,   application 2758 

costs   upon,   award ;   how   payable 2751 

court  to   which   taken 2754 

facts,  may  be  oti  or  law 2757 

how   taken    , 2756 

law,  may  be  on  or  fact's 2757 

parties  ^ 2755 

proceedings  upon  determination 2764 

reversal   2767 
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Surroarates'  Courts  —  Ooiitlniie4« 

ArrxAL  —  Continued. 

review,   what  brought  up  for 27S7 

security  to  perfect. .' 27S0 

security  to  stay  commitment 2761 

amount     2762 

requisites     2762 

security  where  decree  is  for  delivery  of  property 2760 

amount    2762 

requisites i  2762 

security  where  decree  is  for  money 2760 

amount    2762 

requisites- 2762 

stay^  of  execution  of  decree  or  order 2557 

,  testimony,  further  may  be  taken 2763 

time    2756 

when  allowed 2751 

Appbakancss. 

how  made  and  effect 2533 

Appcllatx  Division. 

appeals  to   2754 

proceedings  upon  determination 2764 

Applicaton    op    Chaptsb ^&^ 

Appkaisal.     See  "Appkaisibs." 

Appkaisxks. 

appointment 2665 

appraisal  in  different  places 2666 

fees 2752 

inventory,  contents  2667 

how  made 2665 

return  of 2868 

return   of.   ho^   compelled 2668 

newly  discovered  property,  appraisal  of 2666 

qualification  of   2665 

ASSSTS. 

See   "JuDiciAi.   Sbttlbmbnt." 

custody  where  co-representatives  disagree 2696 

debts  due  from  executor  included % .  2673 

decree  or  order,  when  evidence  of 2549 

defined   2768 

delivery  upon  order  of  court a.. 2734 

payment  to  successor   of   representative  upon   order   of  court..  27M 

possession;  trial  to  determine 2676 

decree 2676 

property  withheld,  proceedings  to  discover 2675 

real    property   disposition,    restitution   from,    when    subsequently 

discovered 2718 

sale,  direction  as  to 2685 

what  deemed   2672 

y 

^  Attobkby  Gbnxbal. 

compulsorjr  judicial  settlement,  may  petition  for. 2727 

volunt&ry  judicial  settlement,  when  to  be  cited 2790 

Bonds. 

action  when  no  successor  appointed 2585 

administrator  de  bonis  non 2O06 

administrators,   regulations 2591,  2592 

application  of  provisions  to  executors,  etc,  heretofore  appointed.  2S87 

application  of  sureties  for  release %79 

approval 2S75 

deposit  of  securities  to  reduce  penalty ....•....•,.. 2676 
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Surrommteu*  Conrtii  —  Contlnved. 

Bonds  —  Continued. 

discharge,  when  given  for  performance  of  an  act..** 258S 

when   given   on   appeal 2586 

executor  acting  as  testamentary  trustee,  required  from 2639 

filing »  2488 

general    guardian,    of    person 2652 

of  property 2650 

new,  substitution  of  after  judicial  settlement > 2581 

when  principal  required  to  give 2578 

when    required 2577 

prosecution    of    2583 

bv   successor    2584 

record  books    I 2486 

recording 2575 

release  of  old  sureties 2580 

sureties  liable  for  moneys  received  in  another  capacity........  2582 

testamentary   trustee,    required    from 2639 

to  give  on  qualifying 2637 

Books. 

indexing    2487 

marginal  notations   2487 

preservation    2488 

to  be  kept  by  surrogate,  enumerated 2486 

Chapter   z8. 

application    2760 

effect  on  laws  applicable  to  certain  counties 2771 

provisions  applicable  to  surrogates*  courts 2770 

Citation. 

See   "Wills." 

contenU     2523,  2524 

general  guardian,  upon  appointment 2647 

probate  of  wills  of  citizens  of  the  United  States  domiciled  in 

Great  Britain  and  Ireland 2608 

publication     2532 

service    2525 

by   publication 2526-2530 

incompetents,    upon    2530 

infants,  upon 2530 

personally    without   state 2526-2530 

proof 2531 

where  party  in  enemy  country  or  country  with  which 

Eostal  communication  interrupted  by  war...> 440 

e  return  of"   defined 2768 

City  Cuamberlain. 

deposit  of  money  and  securities  with 2699 

Claims.. 

See   "Dkbts." 
judgment,  prima  facie  evidence  and  proof  of  claim  against  real 

property    2706 

trial    and   determination , 2706 

statute    of    limitations 2706 

undetermined,  provision  for  payment 2713 

ClBftK. 

acts,  liability  of  surrogate  for 2475 

additional,    appointment    2491 

appointment    2491 

court  and  trust  fund  register,  to  keep 2.'>03 

deputy  clerk,  security 2475 

expenses  when  goin^  to  place  other  than  surrogate's  court 2r>01 

Kings  county,    appointment   and   compensation    of   additional . . .  2492 

chief   cUrk,   appointment   and   compensation li4\Y2 

powers  of  surrogate,  what  to  exercise 2.^i02 

security    2475 
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Sarroflrateii'  OoiiHs  —  Gontln«ed. 

0>Di  or  Civil  Peocboueb. 

provisions  applicable  to  surrogates*  courts ••.••.«.•••..  2T70 

COMUISSZONa. 

Sec      "  Ao&tlNISTRATORS;  "      "  EXECUTOBS;  "      "  GUABOIAMS;" 

'*  Testauentaby  Tbustees.*' 

COMMITMBirT. 

security  upon  appeal  to  stay  proceedings 2761 

amount    2762 

requisites   2762 

Consolidation  of  Pbocebdings 2535 

Counties. 

laws  applicable  to  certain,  eflFect  of  chapter  18  upon 2771 

County  Judgb. 

proceedincs    where    also    surrogate 2S06 

when    andf  where  court   held   by 2S06 

when   to   act   as   surrogate 2478 

proof  of  authority,  how  made  and 2479 

sinerseded   2481-2483 

CbUNTT  Tbbasubbe. 

administrator,    acting    as .^ 2583 

deposit  of  moneys  and  securities  with 260S 

Costs  and  Fees. 

amount,   limitations    2746 

surrogate    to    fix 2746 

appeal,    award   upon ;    how    payable 2751 

appraisers,    fees 2752 

award 2743 

collection   2745 

discretion   of  surrogate 2745 

how  made   payable ' 2744 

inclusive  of  what 2743 

judicial  settlement,  additional   allowance 2747 

jurors,    fees    2732 

real    property,    allowance    upon    sales 27*^ 

referees,  fees   2752 

security   for    2750 

special    guardians,    compensation 2748 

taxation     2743 

witnesses,    fees    2752 

CouET  and  Teust  Fund  Regzstbe. 

clerk   to    keep 2503 

to  be  kept  by  surrogate 2486 

CouET  Ofpicees. 

appointment  and  compensation;  powers 2483 

fees,  where  trial  by  jury 2540 

Cbeditoes. 

ailida vit    of   claimant 2677 

claims   rejected,   trial    on   judicial   settlement 2681 

defined     2768 

failure    to   present   claim,   eflfect 2678 

limitations  of  actions 26M^ 

notice  to  2677 

power    of    temporary    administrator    to    require    presentation    of 
claim    
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Svrrovatea'  Courts  *  Continued. 

Ckkoitoks  —  Continued. 

purchasing  real  property,  allowance  on  bid 2712 

representative  as  claimant  against  estate 2079 

representative  as  claimant,  eflfect  of  allowance  of  claim.......  2680 

Caops. 

growing,    deemed   assets 2672 

Debts. 

deemed  assets    2672 

defined     2768 

disputed  or  unsettled,  compromise,  compounding  or  sale 2683 

not  due,  provision  for  payment 2713 

order  of  payment 2682 

payment,    proceedings   to    compel 2687 

sale  of  personal  property 2684 

real   property  subject   to  disposition    for 2703 

rejected,  trial   on  judicial   settlement 2681 


assets,  when  evidence  of 2549 

defined   2548 

enforcement  by   execution 2553 

enforcement,   punishment   for  contempt 2554 

execution,  stay  by  appeal 2557 

for  money,   assignment 2551 

discharge    2551 

docketing  2551 

effect    2551 

force   and   eflFect 2550 

general   guardian,    upon    appointment. . '. 2649 

partial  satisfaction 2552 

probate,  admitting  will  to,  must  state  whether  contested  or  not..  2614 
revoking   letters,   effect   and   contents 2555,  2556 

Dbfinitioivs. 

expressions  uitd  in  this  chapter 2768 

Deputy  Clbsk. 

See    "Clsrk." 
security    2475 

DXSTKIBUTION. 

See  "  Judicial  Settlement." 

DisTEiBUTiVB  Shares. 

advance   payment,    decree   for 2691 

payment    into   court 2741 

payment,  proceedings  to  compel 2687 

real  property,  disposition  for  payment 2703 

District  Attorney. 

when   to   act   as   surrogate *. 2478 

proof  of  authority,  bow  made 2479 

superseded     2481-2483 

Dividends. 

apportionment    2674 

Erie   County. 

officers  and   attendants,   appointment   and  compensation 2493 

public  administrator,   appointment,   powers,   etc 2596 

stenographer,    appointment    and   compensation 2496 

Estates. 

funds  to  be   kept  separate 2664a 

BVIDBNCB. 

Sec  "Testimony." 

Exceptions. 

how  taken 2SA2 
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Surrogratea'  CourtM  — Con  tinned. 

Execution. 

stay   by   appeal 2S7 

Executors. 

See     "Bonds;"     "Judicial     Settlement;"     "Letters 
Testamentary;"  "Wills." 

ancillary   letters,   assets,   persons  acting  must  ti^nsmit 2S^ 

pftyment  without  transmission 2635 

citation    2632 

hearing    2633 

petition    2632 

powers   and  duties  of  persons  acting  under 2636 

security     2633 

to  whom  granted 2631 

upon   foreign   probate 2629 

bonds,    when    required K67 

claims  by,  against  estate,   determination  of 2679 

suspension  of  statute  of  limitations 2679 

effect   of  allowance 2680 

commissions    2753 

contract  of  sale,  execution  of 2607 

counsel   fees,   allowance .* 26^ 

creditors,    notice   to 2677 

estate,   custody  where  co-executors  disagree 26^ 

exclusion  on  failure  to  qualify  or  renounce 262) 

expenses  tncured  by  payment 20K2 

funds,    to    keep    separate 2Q64a 

indebtedness  to  testator,  deemed  assets 2S73 

oflicial  oath 256^ 

permission  to  resign,  application   and  proceedings 1^72,  2573 

persons   incompetent  to   receive   letters 2564 

powers  as  to  estate  before   probate - 2^ 

property  withheld,   proceedings  to  discover 2675 

qualification  after  probate \ 2625 

real  estate,  power  to  sell,  mortgage  or  lease  to  be  executed  by 

those    qualifying    26M 

real  property,  when  authorized  to  receive  rents 2701 

removal 25e0->2571,  2574 

renunciation  after  nomination '. ' 26^ 

retraction  thereof   268S 

revocation  of  letters,  deposit  of  securities 2700 

successor,   appointment    2363 

supplementary  letters  to  issue  on  removal  of  disability 2626 

surviving,    to    act 2563 

testamentary  trustee,  effect  of  acts  when  same  person 2640 

trustees,   acting  as,   security  required  from 26S9 

Executor   With   Will    Annexed, 
See  "  Executors." 
qualification 2605 

EXEMmONS. 

for  benefit   of   family 2670 

set-off,   proceedings  to  compel 2671 

Expenses. 

administration,  when   real  property  subiect  to  disposition  for..  2W6 

allowance    to    representative 2692 

trial    and    determination 2706 

statute    of   limitations 2700 

hUNDS. 

to  be  kept  separate  by  fiduciary •  •  26*** 

Funeral  Expenses 

payment,   before   probate ,^^ 

proceedings   to   compel    .^2 

real   property    subject   to   disposition    for •  *•"* 

General  Guardians. 

See  "  Guardians." 
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General  Jurisdiction - 2510 

General   Rui^s  of   Practice. 

applicable  to  surrogates'  courts 2770 

Great    Britain. 

probate  of  wills  of  citizens  of  the  United  States,  domiciled  in.  2608 

Guardians. 

See    "Bonds;'*    "Judicial    Settlement;"    "Letters   of 
Guardianship.'* 

accounts,  annual  examination 2662 

proceedings  when  detective 2663 

ancillary,  not  included 2642 

by   deed,   defined 2642 

qualifications  of 2658 

successor,  appointment 2659 

by  will,  defined 2642 

letters,  issue  of 2658 

qualifications  of 2058 

successor,  appointment   2659 

commissions 2753 

counsel    fees,   allowance 2092 

defined 2768 

expenses  incurred  by,  payment ^ 2692 

foreign,  ancillary  letters,  application  for 2654 

proceedings   thereupon    2655 

effect  of 3656 

funds,  to  keep  separate 2fl64a 

general,  appointment  by  supreme  oonrt. ...«.« 9653 

decree 2649 

defined 2642 

hearing 2648 

jurisdiction  .of  court 2644 

petition  of  infant,  by  whom  made 2645 

contents ; .  2646 

power  of  court 2643 

who  cited     264T 

general  of  person  named  in  dccd  not  to  act  until  deed  recorded.  2657 

general  of  person  named  in  will  not  to  act  until  probate 2657 

general,  of  person,  qualification  of 2652 

general,  of  property,  bond 2650 

general,  of  property  named  in  deed  not  to  act  until  deed  re- 
corded   2667 

general,  of  property  named  in  will  not  to  act  until  probate 2057 

general,  of  property,  qualification  of 2650 

general  term  of  office 2649 

infant,  order  for  maintenance 2664 

inventory  and  account,  to  file  annually 2060 

affidavit  to  be  annexed 2061 

letters,  limited  and  restricted 2651 

official  oath 2568 

permission  to  resign,  application  and  proceedings 2572,  2573 

persons  incompetent  to  receive  letters 2504 

real    property    disposition,    presumption    of   appointment    where 

records  removed  or  destroyed 2716 

removal 2569-2571,  2574 

when  accounts  defective _ 2063 

revocation  of  letters,  deposit  of  securities 2700 

special,  compensation 2748 

term,  application  of 2642 

Guardians  by  DBsn. 

See    "  GUARDL\N8." 

Guardians  by  Will, 

See  *'  Guardians." 

Guardianship. 

See  "  Letters  op  Guardianship.'* 
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Sec  "  Heirship. 

Heirship. 

establishment,  application  for 27fi5 

decree 2T€6 

effect 2767 

recording 2767 

facta  to  be  ascertained 276f^ 

Holding  Coukt. 

time   and  places 25M 

Husband. 

exemption  for  benefit  of 2670 

proceedings  to  compel 2671 


Incompetents. 

citation*  service  upon 2?an 

real  property,  distribution  for  payment  of  distributive  shares..  2703 

Infants. 

See  "GuAsoiANs;"  "Jvdicial  Sbttlbmbnt." 

citation,  service  upon 253p 

exemptions  for  benefit  of 2670 

proceedingsrtvrcoinpel 3G7I 

maintenance,  order  for 2654 

real   property,  distribution   for  payment  of  distributive  shares  .  2708 
shares,  payment  upon  judicial  settlement 2739 

Inhbkitancs.  

defined 2768 

Intermediate  Accounts. 

See  "Judicial  Settlement." 
defined 2768 

Intespretehs. 

Kings  county,    appointment  and  compensation 2^M 

Intestate. 

defined 2768 

Inventory. 

See  "Appraisers;  "  "  Guardians." 

Involuntary  Account. 

See  *'  Judicial  Settlement." 

Ireland. 
jj  probate  of  wills  of  citizens  of  the  United  States,  domiciled  in.  2606 

Judicial  Settlement. 

accounting  by  representative  of  deceased  representative 2725 

advancement,  adjustment  of 2738 

affidavit  to  account   2732 

compulsory,   citation 2728 

order 2728 

proceedings  thereon 2728 

who  may  petition 2727 
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Judicial  Settlement  —  Continued. 

costs,  additional  allowance • 2747 

defined 2768 

distribution,   decree   for 2735 

distributive  shares,  when  to  be  paid  into  court 2741 

effect  of 2742 

infants*  payment  of  shares 2739 

intermediate  account 2721 

proceedings  where  involuntary 2722 

voluntary 2723 

compulsory,  of  guardian  or  testamentary  trustee 2724 

legacies,  when  to  be  paid  into  court 2741 

neglijfence  action,  where  recovery  has  been  had 2720 

payment,  decree  for   2736 

profit  and  loss,  accounting  for 2733 

recording  instruments   2710 

retention  of  money  or  property 2737 

specific  property,   delivery  of 2736 

summary  of  account,  decree  to  contain 2742 

unknown  persons,  legacies  to,  disposition 2740 

voluntary,    citation    2730 

proceedings  on  return   2731 

when  representative  may  petition  for 2729 

when  court  may  require 2726 

JUWSDICTION. 

concurrent  of  two  or  more  surrogates 2516 

effect  of  exercise  of 2514 

exclusive 2515 

locality  of  debts,  how  affected  by 2517 

objection  to  defect  in  record 2512 

presumption  of   2513 

subject-matter 2512 

JUtORS. 

fees 2762 

JUIY. 

decision  by  surrogate  after  trial  without  jury,  effect  of 2541 

drawing 2540 

fees 2540 

right  to  trial  by 25.S7 

trial  by 2!S38 

powers  of  surrogate   2539 

Kings  County. 

chief  clerk,  appointment  and  t:ompensation 2492 

clerks  and  officers,  appointment  and  compensation 2492,  2493 

interpreters,  appointment  and  compensation 2494 

officers  and  attendants,  appointment  and  compensation ....  2492,  2493 

public  administrator,  appointment,  powers,  etc 2594 

stenographer,    appointment    and   comi>ensation 2495 

transfer  of  cause  to  supreme'  court  in  case  of  disability  of  sur- 
rogate   2478 

proof  of  authority,  how  made  and  superseded 2481-2483 

Legacies. 

advance  payment,  decree  for 2691 

payment  into  court 2741 

manner  of   268h 

petition  to  compel  by  testamentary  trustee 2689 

,  proceedings  upon  return  of  citation 2690 

proceedings^  to  compel   2687 

sale  of  personal  property. 2687 

real  property,  twhen  subject  to  disposition  for 2708 
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Letters  of  Administration. 

See  "  Admin isTRATOKS." 
application •  2588 

citation,    proceedings 258)U 

books  2486 

creditors,  rights  to  letters 2588,  2589 

defined 2768 

•evidence    of    authority .'**': ' ^*^^ 

issue   upon    f orcigrn   grants   of   administration 263i> 

limited    and    restricted 2!m9 

limited,    issue    2592 

notices  required,  how  given 2802 

objections    to    grant    of 759i 

priority    2561 

refusal   by  surrogate 2565 

requisites     255^ 

revocation     2569-2571.  2574 

on   proof   of  will 2H24 

time,    how    reckoned  nn    successive   letters 2562 

with  will  annexed,  qualification  of  executor  or  administrator..  2605 

renunciation  or  exclusion  of  persons  having  prior  right    26f>4 

when   and   to   whom   granted 26nS 

who   entitled   to;    order S&88 

Letters  of  Administration  With  Will  Annexed. 
See  *•  Letters  of  Administration." 

Letters  op  Guardianship. 
Sec  **  Guardians.** 

books     248R 

evidence  of  authority 2560 

limited   and   restricted 2550.  2651 

objections  to  grant  of 2666 

priority 2561 

refusal   by  surrogate 2565 

requisites     2IviS 

revocation     2560-2571,  2574 

time,   how   reckoned  on   successive  letters 2562 

Letters    Testamentary. 

See  "  Executors." 

ancillary  letters,  assets,  penons  acting  must  transmit 2634 

payment   without   transmission 2635 

hearing 26:t3 

petition    ^ 2632 

powers   and  duties  of  persons  acting  under 2636 

security 2633 

to  whom  granted 2631 

upon    foreign   probate 262b 

books   24S6 

evidence  of  authority 2560 

limited    and    restricted 2550 

objections   to   grant  of 2566 

priority    2661 

refusal   by  surrogate 2565 

requisites    2558 

revocation    256D-25T1,  2574 

time,   how   reckoned   on   successive   letters 2S62 

when  to  issue - 2625 

wills  of  citizens  of  the  United  States  domiciled  in  Great  Britain 
and  Ireland,  issue f 2606 
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Snrroiratec'  Courts  «  Continued. 

LiFX  Tenants. 

sale  of  real  property,  rights /717 

Money  Paid  into  Court. 

disposition   of 2G09 

Negligence  Actions. 

judicial   settlement   where   recovery  had 2720 

New  York  County. 

stenographer,    appointment    and    compensation 2405 

terms,  appointment   ■ 2506 

Next  op  Kin. 

defined    2768 

OrncERS. 

See  "  Court  Officers." 
previous    acts    confirmed 27G0 

Orders. 

assets,    when    evidence    of 2549 

defined     2548 

execution,    stay  by  appeal 2r)57 

how   enforced 2548 

Papers 

preservation    2488 

Personal   Property. 

defined 2768 

Persons. 

jurisdiction  of,  when  and  how  obtained 2511 

unknown,  how  set  forth  in  petition 2^24 

Persons  Interested. 

defined     2768 

Petition. 

See   "Wills." 

content.**     2521 

proceedings  commenced  by 2518 

will,   to  compel   production • 2607 

Placf. 

of  holding  court. 2504 

Pleadings. 

verification 2'>20 

written  required    2510 

Probate. 

See  "  Wills." 

Proceedings. 

commenced  by  petition 2518 

consolidation    2535 

PSOCESS. 

execution  and   return 2522 

proof  of  service 2531 

Proof. 

uncontroverted   allegations   to  constitute 2546 
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PlOPSSTY. 

See  "Judicial  SrrTLEMEHTi  *•  "Real  Pio»EtTT." 

delivery,  petition  to  compel  by  testamentary  trustee 2689 

proceedings  upon   return   of  citation 2090 

proceedings  to  compel    2687 

upon  order  of  court « 2734 

payment  to  successor  of  representative  upon  order  of  court...  2734 

Post-Offics. 

defined 2768 

Public  Aomin istsatoks. 

Erie  county,  appointment,  powers,  etc 2S06 

Kings  county,  appointment,  powers,  etc. 2994 

QtmNS  County. 

stenograpker,  appointment  and  compensation •....  2496 

Rsal  Pkopeitt. 

administrators  with  will  annexed,  powers  as  to 2696 

application   of   provisions  to  trust  relating  to 2641 

contract  of  sale,  execution  by  representative 2697 

control  and  disposition   by   temporary  administrator 200O 

decedent's  interest  under  contract,  effect  of  conveyance 2715 

defined    2768 

disposition,  for  what  purposes  subject  to 2703 

when  and  how  allowed 2706 

restitution   from  assetji  subsequently  discovered 2718 

distribution,  when  subject  to  disposition  for 270S 

estates  in,  deemed  assets 2672 

judgment  on  claim,  proof  of  claim  against  real  property JffW 

leasing,   order    ; Wfl 

execution 2709 

not  affected  by  death 2710 

decree  of  judicial  settlement 2711 

conveyance  to,  as. 2711 

report     2709 

representative's  bond  2706 

when  and  how  allowed 2706 

mortgaging  not  to  affect  mortgagee  of  heir 2714 

order    2707 

execution    2709 

not    affected    by    death 2710 

decree    of    judicial    settlement 2711 

conveyance  to,  «bs 2711 

report 2709 

representative's  bond   2706 

wnen  and  how  allowed 2706 

powers  to  sell,  mortgage  or  Irase,  executed  by  executors  qualify- 
ing   2691 

executed   by    successors   of   trustees 2696 

executed   by   trustees  qualifying. .  .^ 2694.  2696 

records   removed  or  destroyed,   presumption   of  appointment  of 

guardians 2716 

rents,  when  representative  authorized  to  receive 2701 

sale,  allowance  of  costs ^ 2749 

allowance  on  bid  to  purchasing  creditor 2712 

directions    as   to 24$6 

life  tenant's  right  to  be  considered 2717 

not  to  affect  purchaser  from  heir 2714 

order    270ff 

execution     2709 

not  affected  by  death 2710 

decree  of  judicial  settlement 2211 

conveyance  to,  as 2711 

report 2769 

representative's  bond  ••  2766 
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RsAL   PftoPssTY  —  Continued, 
sale  —  Continued. 

to  be  refused  if  bond  given 2704 

when  and  how  allowed 2706 

satisfaction   of  charges   against  same,   when  subject  to  disposi- 
tion for 2702 

Rbcoios. 

books  enumerated 2486 

indexing    2487 

marginal   notations    2487 

real     property     disposition,     presumption     of     appointment     of 
guardians  where  removed  or  destroyed 2716 


appointment,    powers,    compensation 2636 

fees    2762 

reports,   confirmation,   approval,   etc 2696 

RBrKKBNCES. 

of  questions  of  fact • 2596 

Rsirrs. 

apportionment    ••••••••• 2674 

Rbspondbitt. 

defined     ••*•••••••••••••••••••••••••••••••  2768 

Sale.     See  "  Rbal  Propbety.** 

Sbal.  , 

use  and  description ••••••••••••••• •  2473 

Sbckbtaky  op  Statb. 

transmission  of  papers  to,  by  surrogate 2480 

SEctTKiTiBs  Deposited  in  Coust. 

disposition  of  2689 

Secumty. 

appeal,    to    perfect 2769 

where  brought  to  stay  commitment 2761 

amount 2762 

requisites     2762 

costs   2750 

Secueitibs. 

deposit  on  removal  of  testamentary  trustee 2700 

on  revocation   of  letters 2700 

'on  revocation  of  letters  of  representative 2700 

Special  County  Judge. 

when   to   act   as   surrogate 2478 

proof  of  authority,  how  made  and 2479 

superseded    2481-2483 

Special  Guabdians. 

See   "  Guardians." 

consent 2634 

nomination    by    party    prohibited 2534 

when    to    be    appointed 2534 

Special  Pbocbedings. 

regulations  wheii  before  supreme  court 2607 
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Snrroffatea*  Covrta  »  Continued. 

Special  Suseogate. 

See   **  SusKocATK.** 

official  designation    2472 

when  to  act  as  surrogate 2478 

StATK   COICPTKOLLBK. 

transmission  of  papers  to,  by  surrogate 2488 

Stats  Treasuby. 

legacies  to  unknown  persons  to  be  paid  into 2740 

Statute  of  Limitations. 

claims     2706 

claims  of  creditors. 2681 

expenses    2706 

prescribed 2518 

suspension  in  case  of  claim  of  representative  against  estate....  2679 

Stenogbaphbbs. 

acting,  fees : ^SOO 

appointment    2495.  2496 

duties   2497 

fees  for  copsrin^  or  recording 2499 

minutes  of  testimony,  how  authenticated  and  bound 2496 

SvvREMB  Court. 

special    proceedings    before,    regulations 2507 

transfer  of  causes  to  surrogate's  court 2606 

SUEETIBS. 

See   "BoHDS." 

SUKKOGATS. 

acting   surrogate,   ofHcial  Resignation 2472 

book^  indexing  » 2487 

preservation    248S 

to  be  kept,  enumerated 2486 

concurrent  jurisdiction  of  two  or  more 2516 

counsel,    when   not   to   be 2474 

decision   after   trial   without  jury,   effect  of 2541 

defined     2768 

disability,   who  to  act 247S 

supreme  court  to  act  in  New  York  county 24«** 

proof  of  authority,  how  made  and  superseded .  .2481-24S3 
dis<iuaIifications,    when   enumerated 2476 

when    objection   must   be   taken 2477 

disqualified,   who   to  act 2479 

exceptions   to   rulings,    how   taken 2542 

expenses  when  going  to  place  other  than  surrogate's  court 2501 

general   jurisdiction    • 2510 

incidental  powers    2490 

Kings  county,   transfer   of  cause   to  supreme  court   in   case   of 

disability    of    surrogate 247S 

proof  of  authority,  how  made  and  superseded 2481*2483 

liability    for    clerks'    acts 2475 

official   designation 2472 

orders,    how    enforced 254S 

papers,  preKcrvation 2488 

transmission   to  secretary  of  state  or  state  comptroller..  2489 

powers,   when  clerk   to   exercise 1SS0L 

previous  acts  confirmed 2769 

reference  of  questions  of   fact 2596 

seal     2473 

temporary,    appointment    2484 

compensation    2485 

vacancy,  who  to  act -,**"■, 2478 

supreme  court  to  act  in  New  York  county 2480 

proof  of  authority,  how  made  and  superseded.  2481-2 
1SC8 
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Bnrrogmtem*  Conrtw  «  Contlnaed. 

SuutoGATx's   Court. 

court  of  record 2 

defined     2768 

included  in  term  "  judge  " 3343 

seal 27.  30,  2473 

Tbmporary  Admxnistsatou. 

See  **  Administbators." 

TlMFOKASY     SUXSOGATK. 

Sec   '*  Surrogate." 

appointment    Zt 

compensation 2485 

Terms. 

New  York  county,  appointment 2506 

Testamentary  Gvaxoiahi. 
See    "Guardians." 
bonds,  when  required 2567 

Testamentary  Trustees. 

See    **  Bonds;  "    "  Judicial    Settlement." 

bonds,  when  required 2^« 

commissions HI^ 

counsel    fees,    allowance 26^ 

defined   27^ 

executor,  effect  of  acts  when  same  person 2640 

expenses   incurred    by,  payment • ••••• ^SS? 

funds,  to  keep  sepafate . . oSoo 

legacy,  petition  to  compel  payment •••••••.  as» 

proceedings  upon  return  of  citation 2690 

official   oath    2568   ' 

permission  to  resign,  application  and  proceedings 2572,  2573 

persons  incompetent  to  receive  letters 2564 

property,  petition  to  compel  payment   2689 

proceedings  upon   return  of  citation 2600 

qualification    2637 

trust  companies   2637 

removal    2569-2571.  2574 

deposit  of  securities 2700 

security   required  from .' 2639 

successors,  appointment  upon  disability 2638 

Testimony. 

taken  out  of  court  by  permission,  filing 2547 

when  surrogate  may  proceed  to  place  where  witness  is 2543 

where    surrogate    may    proceed    to    another    county    to    examine 
witness     2544 

Tims. 

when  court  open 2504 

Transfer  of  Causes  From  Supreme  Court. 

regulations    2508 

Transfxr  Tax. 

real  property,  when  subject  to  disposition  for 2703 

Irustxss. 

See    "  Testamentary   Trustees." 
real  estate,  power  to  sell,  mortgage  or  lease,  to  be  executed  by 

those  qualifying   2694,  2696 

to  be  executed  by   successors 2696 
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Siirroirate«*  Courts  —  Conttnued. 

created  by  will  or  relating  to  real  property,  application  of  pro- 
vision  2641 

Undirtaximg. 

.      See    '*  BoHDS." 

United  Kingdom. 

See   "  Gkkat   Britain  *'  and  "  Ireland." 

Unknown  Pxrsons. 

legacies  to,  disposition 2740 

real  property,  distribution  for  payment  of  distributive  shares. . .  2703 

Voluntary  Account. 

See  "  Judicial  Sbttlemsnt." 

WXSTCHBSTKR    COUNTT. 

Stenographer,  appointment  and  compensation 2495 

Widow. 

exemptions  for  benefit  of 2670 

proceedings   to   compel 2671 

WXUA 

certified,  may  be  read  in  evidence 2681 

construction 2615 

defined     2768 

petition  to  compel  production 2607 

probate,  citation,   contents 2610 

contents    of    petition 2609 

decree  to  revoke  former  letters  of  administration 2624 

decree  to  state  whether  contested  or  not 2614 

destroyed,   proof  of 2613 

jury  trial 2617 

Jury  trial,  proceedings  upon 2619 
etters  testamentary,  when  to  issue 262S 

lost,   proof    of 2613 

notice  to   legatee  and   devisee 2616 

objections  filed,  notice  to  legatees  and   devisees 2618 

proof  of  service 2618 

objectionR,   who  may   file 2617 

of    citizens    of    the    United    States    domiciled    in    Great 

Britain    and    Ireland 2606 

proof  required  2611 

surrogate  to  be  satisfied  of  validity 2614 

testimony,    commission    to    take 2612 

testimony,    dispensing    with 2612 

who  mav  propound 2O09 

who  to  be  cited 2610 

witnesses,    proof    of    handwriting 2612 

witnesses  to  be   accounted   for 2612 

witnesses  to  be   examined 2611 

proved   elsewhere   in    state,    recording » 2822 

record    book     2486 

recording 2620 

when   proved  elsewhere  in   state 26SB 

record  of,  may  be  read  in  evidence 2621 

when  proved  heretofore  as  evidence 2628 

retention  in  surrogate's  office;  exception 2630 

trust,  creating  application  of  provisions  to 2641 

witness  not  disqualified  when  beneficiary 2545 

WiTNXSSXt. 

examination  by  surrogate  elsewhere  than  in  court 2543,  2544 

fees    27S2 

will,   not  disqualified   when  beneficiary  under 
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on  file  in  New  York  oountj  for  twenty  yetn,  are  pretumptlv* 

evidence 065 

when  court  may  order 1863 

contents  and  service  of  order 1683 

authority  to  enter  under  order 1684 

commissioners  of  partition  may  employ  surveyor 1652 

referee  or  commissioners  to  admeasure  dower,  may  employ  sur- 
veyor  • 1600 

surveyor's  fees  in  partition  or  dower 8200 

Syracvse^  Mvnlelpal  Covrt  of  the  City  of. 

is  not  a  court  of  record 8 

jurisdiction  of  summary  proceeding!  to  dispossess 2284 

T. 
Tavern-Keepers* 

disqualified  to  act  as  Justice  of  the  peace 2806 

Taxes. 

military  pay,  pensions,  rewards,  arms,  etc.,  exempt  from  seizure 

for 1803 

to  be  paid  by  officer  making  sale 1676 

f»roi^erty  seized  for,  cannot  be  recovered  in  replevin 1690 
lability   to   state    for,    not  affected   by   insolvent   debtor's    dis* 

charge 2184 

debtor  to  state  for  taxes  not  to  be  discharged   from  imprison* 

ment  on  execution   221 8 

summary  proceedings  to  dispossess  tenant  for  non-payment  of.  2231 

against  decedent,  entitled  to  preference  in  payment 2682 

additional  allowance  on  certiorari  to  review  assessment 3253 

Taxpayer's  Action. 

when  taxpayer  may  sue  to  redress  municipal  wrong 10^ 

Teaeliera. 

may  be  excused  from  serving  as  jurors 1083 

Teleflrrap1ia« 

operators  exempt  from  jury  service 1030,  1081,  1127 

proof  of  exemption   1082.  1128 

costs  of  condemnation  when  compensation  for  right  of  way  does 

not  exceed  $50 8879 

service  of  justice's  summons  on  companies 2881 


■• 


TelepboBe  Companies* 

costs  of  condemnation  when  compensation  for  right  of  way  does 
not  exceed  $50 3379 


See    "  Ejectment; '•   "Landlord  and  Temaht;  "    "Sum- 
mary Proceedings  to  Dispossess." 

execution  against  property  in  hands  uf 1371 

Tenants  In  Common. 

may  maintain  ejectment  separately * 1600 

ouster  must  be  proved  in  ejectment  between  co-tenants 1515 

action  of  partition  b^,  see  "  Partition." 

action  f  r  waste  against  co-tenant 1666 

action  againSt  co-tenant  for  proportion  of  i  rofits 1666 

lev. 

when  tender  may  be  made  after  suit 781 

costs  to  date  to  be  included 731 

amount  tendered  to  be  paid  into  </>urt • • 

1399 


INDBX. 

Temder  .i^  Contliiu^d. 

notice  of  pa3nnent  Into  court .•••••.«• • 

effect  of  sufficient  tender 71 

costs  after  sufficient  tender • V 

accepted  amount  to  be  deducted  from  recorery 734 

cofts  when  tender  accepted 7S4 


ft 


Teatamentary  Trnateea. 

Sec  "  Surrogates'  Courts;'*  *'  Trustebs. 
Teatlmony. 

See  "  Evidbhce;  "  "  Withbsses." 
Timber. 

proof  of  title  In  actions  for  Injury  to  t!mb«r  on  ttnoccapieA 

lands. 

action  for  cutting  on  lands  of  Individual  or  municipality 1067 

treble  or  single  damages  for  cutting. ........  k 1688 


• 


of  notice  of  motion,  eight  da^s. T80 

extension  of  time  before  expiration   781 

affidavit  to  be  served  with  order  for  extension 781 

relief  from  default  T8S 

not  to  be  extended;  for  action  to  abate  unless  continued 7^ 

for  commencement  of  action   764 

to  apply  for  continuance  after  death  of  party 7^ 

to  take  appeal,  except,  etc T84,  79 

for  making  supplemental  complaint  to   continue  action . .  7^ 

computation  of  time  of  publication 7^ 

time   added    when    paper    served    by  mail 798 

extension  of,'  to  answer  or  demur  in  action  against  corporation 

on  bill  or  note  1711 

for  service  of  notice  in  N.  Y.  city  court 3161 

Title  Insurance  Companies. 

searches  may  be  used  in  lieu  of  official  searches S2Sl 

Town  Co-operative  Inanrance  Compaalea. 

change  of  name  S411.  2413,  241t 


^ 


excepted    from   judicial   supervision..... 19M 

not  subject  to  action  to  dissolve  corporation.... ISnt 

bv  state  to  annul  corporation   1^<U 

order  of  arrest  in  action  for  funds,  etc..  of 549 

attachment  in  action  to  recover  funds  oi <v!7 

preference  of  actions  by  or  against THl 

jurors  not  disqualified  because  residents  or  taxpayers 1179 

proof    of    ordioancct,    by-lawa,    ele • ••• Ml 

action   for  cutting  trees,  etc.,  oa   lands  of ..••.  1667,  16*% 

taxpayer's  action  to  prevent  illegal   acts,   etc 1925 

action  by  state  to  recover  public  funds,  sec  **  MuHicirAX.  Coa- 

PORATIOKS.**  ^  ^^ 

excepted    from    iurisdiction   of   justice's   court 2963 

jurisdiction  of  justice's  court  over  actions  by  or  against  officers.  286S 

venire  in  justice's  court  in  action  between  two  towns 2MI2 

penalties  for  allowing  animals  to  run  at  large,  see  *'  Strays.** 

costs  when  action  brought  by  state  f«r  benefit  of  a  towa... S243 

ao   fees  for  administering  oaths  to  tawa  officcn. •••••••••••  3288 

Tovm  Cleric 

certified  copies  of  papers  filed  or  reeorded  ia  office  an  cvideaoe.    884 

deposit  of  jastice^s  books  with S144-314i 

jury  list  to  be  filed  in  office  of 1039 

to  transmit  oopy  of  jury  list  when  lost  or  destroys^.  •  •  •  • 1088 
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INDBX. 

Transfer  Tax* 

state  tnay  be  made  defendant  in  action  affecting  realty  aubject 
to  tax 447 

Tranaporta  tl  on. 

non-joinder  or  miajoinder  of  defendant  in  action  against  per> 
sons  engaged  in 1045 

filing  statement  of  names  of  members  of  joint-stock  association, 
etc.,  engaged  in ' 1946 

Xreason. 

attorney-general  to  bring  ejectment  for  real  property  forfeited 

for.  1977 

aHvertisemcnt  of  pendencjr  of  action 1978 

joinder  of  '*  unknown  claimants  " 1979 

effect  of  judgment  against  unknown  claimants 1980 

report  of  recoveries  to  land  office 1981 

action  to  recover  personal  property  forfeited 1982 

action  to  be  brought  in  name  of  people 1984 

Trees. 

proof  of  title  in  action  for  injury  to  trees  on  unoccupied  lands.     960 

action  for  cutting  on  lands  of  individual  or  municipality 1067 

treble  or  single  damages  for  cutting 1668 

Trespass. 

place  of  trial  of  action  for  penalties  for  trespass  on  forest  pre- 
serve  .' 983 

action  for  damages  for  encroaching  wall  to  be  brought  within 

two  years 1499 

persons  holding  over  after  determination  of  trust  or  estate 1664 

reversioner  may  sue  for  damages  to  inheritance. ..... .^ 1665 

cutting  trees,  etc.,  on  lands  of  individual  or  municipality 1667 

summary  proceedings  to  dispossess  trespassers 2232 

when  notice  to  9uit  required 2236 

petition  for  sale  of  animals  found  trespassing 3086 

See  '*  Strays." 
damages  entire  when  several  animals  trespass 8100 

Trial. 

for  mode  of  trial  in  different   actions,  see  titles  of  actions, 
in  justice's  court,  see  "  Justice  of  the  Peace." 

when  proceedings  may  be  private 5 

stenographic  notes  of  proceedings   83 

issues  01  fact  triable  at  special  or  trial  term 976 

at  adjourned  term  of  court    34 

may  be  adjourned  to  another  place   41 

if  commenced  may  be  continued  beyond  term 45 

may  be  had  at  chambers  by  consent 239 

clerk,  sheriff,  etc.,  not  required  to  attend  trials  at  chambers. . . .  239 

view  by  court  or  jury  in  action  for  waste 1669 

marine  causes  in  city  court  of  New  York « 3186 

for  exceptions  at  the  trial,  see  "  Exceptions.'* 

A.  The  issues;  bringing  on  the  trial. 

See,  also.   '*  Issues;  "   "  Notice  or  Trial." 

when  issue  of  fact  arises  on  alternative  mandamus 2079 

issues  must  be  disposed  of  by  trial   965 

order  of  trial  of  issues  of  law  and  of  fact 966 

court  may  direct  order  of  trial  of  issues  in  same  action....  967 

separate  trial  on  one  or  more  issues 973 

immaterial  issues  need  not  he.  tried 075 

issues  to  be  tried  at  terms  held  by  one  judge  only 076 

note  of  issue  to  be  filed , ,  077 

dassincatiori  of  issues 077 

order   of   disposition   of   issues 978,  979 

preference     of     issues     on     the    calendar,    see     *'  Preferred 
^  Causes." 

either  party  may   bring  issues  to  trial 981/ 
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INDBX* 

Trial  ^-  Continued* 

L  Tbb  issues;  brxmgxho  ok  tbb  tbial— Coatbiaed. 

notice  of  trial «•■•••• 

time  for  service  by  mail   •«•••«•••    1M 

time  for  service  in  N.  Y.  cit^  court 8161 

for  what  day  notice  may  be  given  in  N.  Y.  city  court 31G2 

order  for,  to  be  served  with  defendant's  pleaiUng  in  actkm 

against  corporation  on  bill  or  note 1778 

papers  to  be  furnished  at 961 

on  replevin  to  be  furnished  to  court  or  referee...*....  1717 

fl.  Place  or  trial. 

supreme  court  may  change,  in  actions  pending  in  other  courts.  218 

removal   from  N.   Y.  city  court  to  supreme  court 310,  ZVim. 

from  county  court  to  change  place 34S 

in  supreme  court,   summons  must  specify  place 417 

complaint  to   specify    481 

provisions    of    sections   982-900,    applicable    only    to    supreme 

court    981 

when    governed    place    of    subject-matter 9S2 

actions  relating  to  real  property  situate  without  the   state...  962a 

actions    triable    where    cause    arose 96S 

in    county    of    residence    of    party 964 

where   triable  when   all   the   parties   are   non-residents 964 

action  to  be  tried  in  county  designated  in  complaint,  unless 

place   changed    965 

demand   for  change   of  place 966 

motion  to  change  place    967 

when  court  may  change  place   9S7 

proceedings    subsequent    to    change 966 

county  clerk  to  transmit  filed  papers  on  change 896 

order   to   change   takes   effect   on  ■  entry 969 

where   motion   to   set   aside   order  changing,   heard 969 

where    appeal    from    order    changing,    heard 969 

issue  of  law  triable  in  any  county  in  judicial  district 900 

III.  Br  JURY. 

feigned  issues  abolished  80 

jurv  of  part  aliens  abolished 1190 

to  be  had  as  prescribed  by  code 1199 

exclusion  of  jury  from  courtroom  during  argument  of  motion 
for  nonsuit 1190 

on  Questions  stated  and  settled  in  application  for  appointment 
of    committee    for    incompetent 2334 

venire  to  procure  jurors  not  necessary 1191 

1.  Issues  triable  by  jury  of  right. 

on  demand,  in  action  to  annul  marriage 1758 

of  issue  of  adultery  in  action  for  divorce 1757 

action  to  annul  corporation 1900 

action  in  nature  of  quo  warranto 1960 

action  to  vacate   letters-patent 1968 

issues  of  fact  on  alternative  mandamus 9063 

of  application  for  insolvent  debtor's  discharge  on  demand 

ot  contesting  creditor  of  right  on  demand 2188 

summary   proceedings  to   recover    possession  of  land  of 

right  on  demand 2247 

demand  for,  in  marine  causes  in  city  court  of  New  York 

of  right  on  demand S185 

of  specific  issues  of  fact  when  of  right 970 

method  of  waiving  trial  by  jury 1009 

counterclaim  is  an  action  for  purpose  of  trial  by  oourt  or 

jury 974 

what  issues  are  triable  by 988 

Issues  of  fact  in  partition  of  right 1544 
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INDEX. 

Trial  —  Contlniied. 

III.  By   Jury  —  Continued. 

2.  When  discretionary, 

may  be   ordered  on  specific  questions  of  fact  when  dis 

cretionary   828,    971 

order  for  trial  of  questions  of  fact  arising  on  prohibition.  2090 

&  Formation  of  the  Jury, 

clerk  to  prepare  and  deposit  ballots 1163 

to  draw  ballots  1164 

mode  of  drawing  ballots  1166 

persons  drawn  from  the  jury 1166 

disqualification  for  relationship 1166 

objection  for  relationship • 1166 

ballots  drawn  deposited  in  second  box 1167 

returned  to  first  box  on  discharge  of  jury 1168 

of  absent  and  excused  jurors  returned  to  first  box.  1169 

■econd  jury  may  be  drawn  before  first  discharged 1170 

when  talesmen  to  be  procured 1171,  1172 

or  jurors  drawn  from  third  box 1171 

dis<}ualification  of  sheriff  to  summon  talesmen. 1173 

notice  to  talesmen  and  return  thereon 1174 

*  fine  of  talesman  for '  non-attendance 1174 

exceptions  and  challenges  to  talesmen 1174 

no  objection  that  jurors  not  on  original  panel 1175 

f>eremptory  challenges 1176 

no  challenge  because  officer  drawing,  party  or  interested.  1177 
because  officer  notifying  is  party  or  interested. . . .  1178 

challenges  in  penal  actions  for  money 1179 

employees  of  parties  subject  to  challenge 1180 

stockholder  of  corporation  party  subject  to  challenge....  1180 

challenges  tried  by  court  onlv  1180 

review  of  determination  of  challenges 1180 

J.  Verdict  and  discharge  of  jury, 

for  purpose  of   exception,   trial   continues  until   verdict 

rendered.  .  . 902 

failure  of  jury  to  agree 1181 

proceedings  after  disagrreement  of  jury 1181 

plaintiff  cannot  submit  to  nonsuit  after  jury  retires 1182 

jury  to  assess  damages  in  action  for  monejr 1183 

jury  to  find  single  damages  and  court  to  increase,  when 

<K>uble,  etc.,  damages  ^ven  by  statute 1184 

rendition  of  verdict  subiect  to  opinion  of  court 1185 

general  and  special  verdict  defined 1180 

when  general  or  special  verdict  to  be  rendered 1187 

appeal   from   judgment  where  general  or  special  verdict 

rendered 1187 

special  finding  controls  general  verdict • 1188 

entry  of  verdict  on  clerk's  minutes 1189 

of  judgment  on  verdict   1189 

IV.  By  ooukt. 

elsewhere  than  at  court-house,  by  stipulation 87 

what  issues  of  fact  are  triable  by 969 

issues  remaining  after  after  jury  trial  of  specific  questions. . .  972 

issues  of  law  are  triable  by 969 

counterclaim  is  an  action  for  purpose  of  trial  by  court   or 

jury 974 

Issues  of  law  triable  at  special  term 976 

when  issues  of  law  may  be  tried  as  contested  motion •  976 
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INDEX. 

Trial  —  Continued. 

IV.  By   COURT  —  Continued. 

issues  in  condemnation   proceedings 33Bf| 

when  jury  waived  and   judge  assents lOOR 

method   of  waiving  trial   by  jury 1009 

requests   for   rulings  by   court 1023 

when  decision  to  be  filed 1010 

See  "  D«ci«ioK." 

new  trial  for  failure  to  fi'e  within  time  limited 101# 

order  upon  motion  for  rew  trial  for  failure  to  file  decinon 

within    time    limited... \ 1010 

costs  upon   order   for  nc«r  trial   for   failure  to  file  decxakm 

within  time  limited   1010 

reference  of  isaues,  etc.,  see  "  Rkfbuencb;  "  '*  RspomT." 
for  report,  see  "  Rbrokt." 

time  for  filing  decision  in  city  court  of  New  York SITS 

exceptions  to  rulings  of  surrogate  during  trial 2542 

Trial  Term. 

to  be  held  by  one  judge 229 

appointment  of • 2S2 

of   extraordinary   terms    234 

place  of  holding 238 

contempt  at,  may  be  punished  at  special  term 2292 

Troy,  Justice's  Court  of. 

is  not  a  court  of  record ^ 3 

jurisdiction  of  summary  proceedings  to  dispossess ^|4 

service  of  complaint  with  summons 3207,  3208 

who  may  serve  summons SSf^ 

proof  of  service 3208 

action  commenced  by  service  of  summons 3200 

arrest,  attachment  and  replevin  in 3210,  3211 

answer  raising  title  to  real  property 3212 

appeal  to  county  court .^ 3213 

effect  of  provisions  on  jurisdiction  and  proceedings 3214 

jurisdiction  of  civil  actions 3223 

of  action  for  penalties   .  .^ 3223 

may  enter  judgment  by  confession   ^4 

docketing  judgments ^S 

execution  on  judgment  _3i±> 

provisions  made  applicable  to 
It' 


property  held  in,  not  reached  hr  creditor's  action 1«*T9 

by  supplementary  procceainga   24^ 

income  subject  to  execution  on  judgment  for  necessaries,  etc...   1391 

not  affected  by  revocation  of  letters  of  testamentary  trustee 2571 

sheriff's  deed  to  executor  or  administrator  is  in  trust  for  heirs 

of  devisee , 1475 

sale  on  execution  of  real  property  held  in  trust 1431 

rrnat  Companies. 

designation  of  deT>ositories  of  court  funds.... 746 

accounts  of  depositories  of  court  funds 752 

certificates  to  deposit  of  court  funds 793 

agreement  with  sureties   for  deposit^  with 813 

appointment  as  special  guardian  of  infant  on  application  to  sell 

real  property 23S2 

excepted  from  provisions  for  voluntary  dissolution 2420 

securties  of  decedent's  estate  may  be  deposited  with,  to  reduce 

penalty  of  bond  2576 

deposit  of  decedent's  funds  or  property  by  direction  of  surro- 
gate     2896 
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Tra»tee«« 

See  ''SuKBooAWf  CouaMi'' 
I.  Rights,  powxbs  ahd  duties. 

of  property  of  person  confined  for  crime^  see  "  CkiMS  and 

Cbimimals." 
powers,  appointmentp  etc.,  on  application  for  discharge  of  in- 
solvent debtor,  see  "  Insolvent  Debtoks." 

title  to  securities  representing  money  paid  into  court 749 

reference  on  application  for  appointment  of 827 

trustee  for  infant  holding  over  liable  for  full  profits 1664 

may  consent  to  discharge  of  insolvent  debtor  with  leave  of 

supreme  court 2158 

II.  Actions  by  akd  agaikst. 

trustee  of  express  trust  defined 440 

limitation  of  action  for  money,  etc.,  received  by 410 

may  sue  without  joining  beneficiary 440 

action  on  securities  representing  money  paid  into  court 749 

|urisdtction  of  justice  s   court 2865 

joinder  of  causes  of  action  against 484 

order  of  arrest  in  actions  for  funds  or  property  misapplied. . .  540 

in  justice's  court. 2895 

not  to  be  arrested  when  sued  as  representative. 655 

appearance  in  condemnation  proceeaing 3363 

executor,    etc.,    deemed    trustee    for    purpose    of    continuing 

action. 1828 

substitution  of  successor  on  death  or  removal 766 

on  death  or  removal,  successor  may  continue  action 766 

counterclaim  in  action  b^ 502 

by  or  against,  in  justice's  court 2946 

preference  of  actions  by  or  against  trustee  for  infant 791 

execution  against  property  in  hands  of..' 1371 

leave  to  sue  on  bond  of  trustee  apoointed  by  court 1890 

action  against  beneficiaries  for  costs  and  expenses  incurred . .  1916 

when  personally  liable  for  costs 3246 

costs  against,  payable  from  estate 3246 

security  for  costs  discretionary 3271 

costs  in  condemnation  proceedings 3372 

III.  Testamentaxy  trustees. 

See   "  Surrogate's  Court," 

preference  of  actions  by  or  against 791 

revocation  of  appointment  for  failure  to  give  new  bond 812 

t 

U. 
VndertRklnire* 

I.  Requisites,  form  and  sufficiency. 

to   be   acknowledged 810 

party  need  not  join  with  sureties 811 

one   surety  sufficient,   unless,  etc 811 

fidelity  or  surety  company  equivalent  to  two  sureties 811 

execution  of,  by  fidelity  or  surety  company 811 

form 812 

aflldavit  of  sureties  or  party 812 

approved   by    court   or   judffe 812 

petition  by  surety  to  be  relieved 812 

accounting  by  principal  on  petition  of  surety  to  be  relieved..  812 
revocation    of    appointment    of   principal    for    failure    to    give 

new  bond    812 

agreement  for  deposit  with  trust  company  or  safe-deposit  com- 
pany    813 

further  protection  for 813a 
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Undertakings  — >  Contlniied. 

I.  Requisites,  poric  and  sufficibncy  —  Contimted. 

to  be    filed S16 

reference    to    approve 827 

justification   by   fidelity  or  surety  company    811 

examination  of  sureties    81Sa 

when  several  sureties  mav  justify  in  smaller  sum 813 

notice  of  justification  in  K.  Y.  city  court 3161 

amending  defects  in   730 

immaterial  variance  from  statutory  requisites  does  not  affect.    729 

not  affected  bv  change  of  parties 815 

not  impaired  by  removal  of  action  from  county  court 346 

putting  in  fictitious  surety  punishable  as  civil   contempt....      14 

II.  In  pkovisionai.  ebubdixs. 

1.  Arrest. 

for   order   of   arrest 550,    560 

motion    to    increase    security 967,    568 

of    bail    to    procure    discharge 573 

2b  Injunctiou, 

on    granting    of    injunction 611-6S5 

by  defendant  to  indemnify  plaintiff   for   vacating 629 

8.  Atinchment, 

on  obtaining  warrant 640,  613 

on  levy  of  attachment  on  goods  aboard  ship 662 

by  plaintiff  to  sheriff  on  claim  to  property 658 

action  on,  on  attachment  of  vessel  064,  665 

by  plaintiff,  on  attachment  of  foreign  v^sel 668 

to  discharge  attachment  of   foreign  vessel  on   claim  of 

title. 670 

on  application  to  discharge  attachment 688 

by  one  of  several  defendants  688 

justification  of  sureties  on  application  to  discharge  attach- 
ment.^    690 

on  application  by  partner  to  discharge  attachment 6M 

proceedings  to   ascertain   sufficiency  of  sureties   on   dis- 
charge of  attachment 666 

by  junior  attaching  creditor  to  prevent  release  of  foreign 

vessel 701 

delivery  of,  to  defendant  on  discharge  of  attachment.. ••  716 

ni*  In  sfbcipic  actions  and  proceedings. 

as  security  for  costs • • S273 

for  restitution  on  judgment  by  default  when  summons  served 
by   publication 1216 

BUts  and  notes. 

of  indemnity  on  recovering  judgment  on  lost  bill  or  note.  1918 

Certiorari, 

to  procure  stay  of  proceedings  pending  ^attoratl  to  re- 
view. •  • •••• • 2131 

Contempt, 

to  procure  discharge  from  warrant  of  attachment  in  eon-  ^^ 

tempt  pending  hearing 23T7 

of  person   committed   for  contempt  of  order  restrain- 
ing waste  of  property  sold 1445 

r. 

by  doweress  for  restitution  if  appeal  succeasfol 
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Uatdertakliiffs  -»  Contlnited* 

III.  Ih  spbcipxc  actions  AMD  niocKBoxxGS  —  Coiitinticd* 

Execution, 

by  person  designated  in  order,  to  whom  execution  Is  di* 

rected 1801 

for  release  of  partnership  property  from  levy 1414 

by  creditor  on  claim  to  proi>«rty  levied  on 1419 

on  leave  to  issue  execution  on  judgment  for  legacy  or 

distributive  share.  • 1827 

Jail  liberties, 

for  jail  liberties ^....v • ISO 

is  indemnity  to  sheriff  and  creditor. ••  151 

prisoner  committed  if  surety  insufficient •• ••  152 

Uens  on  vessels, 

in  proceedings  to  enforce  liens ••  SI31,  84M»  MM 

Notice  of  pendency  of  action, 

on  application  to  cancel 1671 

for  cancellation  of  notice  in  creditor's  action 1674 

Pmrtition. 

by  guardian  ad  litem , 1630 

by  party  to  refund  share  paid  over.  • 1584 

Replevin, 

of  plaintiff , 1609 

exception  by  defendant  to  plaintiff's  sureties 1703 

justification  of  plaintiif' s  sureties. 1708 

by  defendant  to  reclaim  property 1704 

^    notice  of  justification  oi)  defendant's  undertaking 1704 

to  indemnify  sheriff  against  claim  of  third  person 1711 

action  on.  •  •  ..,.•..», 1733 

IV.  On  appeal. 

1.  In  general, 

respondent  may  waive  security           .•••••.•• 1306 

deposit,  in  lieu  of  undertaking 1306 

to  be  filed 1307 

order  for  new  undertaking 1306 

when  action  may  be  begun  on  undertaking 1309 

on  appeal  by  municipal  corporation 1814 

to  suspend  sale  of  realty  pending  appeal  from  refusal  of 

specific  performance 1828 

to  stay  execution  pending  appeal  from  inferior  to  supreme 

court .^ 1841 

to  stay  orders  pending  appeal  from  inferior  to  supreme 

court 1343 

to  stay  execution  on  appeal  to  appellate  division 1362 

To  court  of  appeals, 

to  perfect  appeal \ 1326 

to  stay  execution  for  money 1327 

to  stay  judgment  for  sale  or  possession  of  real  prop- 

«rty 1831 

to  stay  execution  on  appeal  from  judgment  or  order 

of  affirmance 1882 

two  or  more,  may  be  in  one  instrument 1884 

•nreties 1884 

service  of  undertaking  and  notice  of  filing 1334 

need  not  be  approved 1336 

notice  of  exception  to  sureties 1835 

Justification  of  sureties.  .    1.336 

notice  of  justificalrion 1336 

reference  on  justification  of  sureties 1385 

expenses  of  reference  on  justification  of  sureties...  1881 
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INDBX. 

rndertaklnffii  —  Continiiefl. 

IV.  On    Appeal  —  Continued. 

From    surrogate's   court. 

See  "  Surrogate's  Court. ** 

to  perfect  appeal •••••••••••• 

to  stay  execution  of  decree 

to  stay  commitment   for  disobedience  to  decree  or  ^^ 
order. 9B7V 

V.  Actions  on. 

jurisdiction  of  K.  Y.  city  court  over  actions  on  undertaldi^ 

in  that  court. 816 

of  justice  of  peace... 2882 

action  by  party  on  undertaking  to  people  or  public  officer ....    814 

leave  to  sue  on  undertaking  to  people  or  public  oflicer 814 

preference  of  actions  on  undertakings  on  appeal  to  court  of 

appeals 791 

on  undertakings  to  sheriff T91 

no  appeal  to  court  of  appeals  from  judgment  of  affirmance  in 
actions  on • 191 

VI.  In  justice's  couit. 

plaintiff's,  on  order  of  arrest ••«•<» j 28M 

on  warrant  of  attachment   2908 

by  defendant  for  redelivery  of  attached  property 2911 

of  third  party  claimant  under -attachment 2912 


plaintiff's,  in  replevin 

by  defendant  in  replevin  to  reclaim  chattel. 

justification  of  sureties  in   replevin , 

action  on  undertaking  in  replevin 178S-1T85,  2SS1 

on  answer  of  title  to  real  property 2S62 

to  stay  execution  pending  appeal ftOSO 

on  demand  for  new  trial  on  appeal 3000 

to  stay  proceedings  pending  appeal  from  final  order  for  sale 
of  strays ilOS 
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lTntiiieorpor«ted  AssKHitsitfOBa* 

See  "  Associations.** 

United  States. 

detention  and  custody  of  prisoners  under  federal  process..  ISS,  IM 
prisoners  confined  by  mandate  of  federal  courts  not  entitled  to 

habeas  corpus,  etc 2016,  2032,  2084 

certified  copies  of  records  of  courts  admissible  in  evidence 943 

certified  copies  of  documents  on  file  in  departments  admissible 

in  evidence M4 

certificate  of  director  of  census  to  population  is  admissible  in 

evidence 944 

certified  record  of  weather  bureau  observations  is  admissible  in 

evidence. 944 

records  or  certified  copies  of  transfers  of  vessels  admissible  in 

evidence 945 

officers  exempt  from  jury  service KMSl,  1127 

proof  of  exemption 1062,  1128 

army  and  navy  of,  exempt  from  jury  service  in  Kings  connty..  1127 

nroof  of  exemption. 1128 

military  pay,  arms,  pensions,  etc..  exempt  from  execution 1303 

property  taken  under  statute  of,  not  to  be  replevied. .....  1900,  3019 


INBBX, 

Onlted  States  —  Conttnved. 

«rrit  of  assessment  of  damages  may  issue  on  behalf  of 2119 

debt  of.  not  affected  by  insolvent  debtor's  discharge 2184 

debtor  to,  not  to  be  discharged  from  imprisonment  on  execution.  2218 

payment  of  debts  of  decedent  entitled  to  preference 2682 

Vnlcno'vni  Part  leu. 

Eublication  of  summons  against  488 
ow  described  in  summons   451 

may  be  brought  in,  in  court  of  claims 281 

presumption  of  death  of  unknown  heirs  when  money  paid  into 

court.. 1 841 

in  partition ;  service  of  summons  by  publication  1541 

must  be  mentioned  in  complaint   1542 

collection   of   costs   against    1550 

protection    of   rights   of    1572 

investment  of   shares  of    1582 

distribution  of  shares  of    1582 

compensation  to  eoualtze,  not  awarded  against 1587 

judgment  against,  by  fictitious  name,  not  a  lien 1251 

amendment     1251 

loinder  of,  in  ejectment  for  property  escheated  or  forfeited  for 

treason r . .   1979 

effect  of  judgment  against 1980 

in  surrogate's  court;   citation  to 251S 

service  of  citation 2S23-252S 

in    surro^te's   court. 

.*5ee  *'  ^^URROCATE's  Court." 

desi^ation  of  unknown  defendants  In  justice's  court, 2884 

service  of  precept  for  sale  of  animab  found  straying 9088 

Cnoccvpled  fjandfl. 

proof  of  title  in  actions  for  recovery  of,  injury  to,  cte •     900 

Vae  aad  Oeenpatloa. 

guardians  and  trustees  for  infants  holding  over,  liable  for 1664 

fife  tenant  holding  over  liable  for 1664 

action  by  joint  tenant,  etc.,  against  co-tenant 1666 

VTaarpatloii. 

action  to  try  title  of  alleged  usurper,  see  "  Quo  Wauahto." 

TTanry. 

when  cause  of  action  for,  is  assignable.. • • iM.1 

Vtica. 

preparation  of  jury  list  in • • •••••..  1041 

Vtlea,  Recorder's  Coart  of* 

is  a  court  of  record •• • • • 2 

civil  jurisdiction 8196 

pending  actions  transferred  to  supreme  court 8197 

papers  and  records  trafisferred  to  county  clerk 8198 

power  of  supreme  court  in  actions  transferred 3190 

removal  of  action  to  county  court  for  disability  of  judge 8200 

subpoena  may  be  served  anywhere  within  state 8201 

application  of  provisions   of  code -. .  3202 

section  3301  relating  tc  clerk's  fees  not  applicable 8802 

V. 

when  material.  .  . ..••• ••••• 580 

proof  of  preiudice   necessary ..•• 689 

amendment  discretionary SI9,  640 

distinguished  from  failure  of  proof 541 

between  summons  and  complaint,   materiality 721 

imnaterial,  to  be  disregarded  in  justice's  court 2948 
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Vendor  and  Purehaser, 

S«e  "  Sfbcipic  Pesporicancb." 

interest  in  executory  contract  may  be  reached  by  judgment  cred- 
itor's   action 1874,  1S76 

action  to  compel  conveyance  by  infant  or  incompetent 2345 

executor,  etc.,  may  maintain  action  to  compel  conveyance  of 
property  contracted  to  be  sold  by  decedent  2346 

judgment  in  action  against  infant  or  incompetent  to  compel 
conveyance ^. 2347 

Venue. 

place  of  trial,  see  "  Trial/'  II. 

Verdict. 

may  be  received  on  Sunday ••• ...•        t 

defects  cured  by  judgment  on 7S1 

entry  of  judgment  on  death  of  party  after 76! 

in  action  for  wrong,  no  abatement  after 76ft 

void,  if  rendered  after  party's  death. 76B 

motion  to  set  aside 909,  1000,  118S 

failure  of  jury  to  agree IlSi 

J'ury  to  assess  damages  in  action  for  money 118S 
ory  to  find  single  damages  and  court  to  increase,  whtn  double, 

etc.,^  damages  ^ven  by   statute IISI 

rendition  of,  subject  to  opinion  of  court 1185 

general  and  special,  defined 1186 

when  general  or  special  verdict  to  be  rendered 1187 

appeal  from  judgment  where  general  or  special,  rendered 118f 

special  finding  controls  general  verdict 1)88 

entry  of  verdict  on  clerk's  minutes 1189 

entrsr  of   judgment  on 1180 

no  civil  or  criminal  liability  for  verdict llflB 

motion  for  judgment  on  special 128S 

on  verdict  subject  to  opinion  of  court 12M 

interest  from  time  ox  rendition  to  be  included  in  judgment 1235 

to  be  inserted  in  judgment-roll 1237 

In  ejectment  for  non*payment  of  rent  to  state  arrears 1506 

to  state  nature  of  plaintiff's  estate 1616 

when  plaintiff's  title  expires  before  trial 1520 

in  action  to  determine  claim  to  real  property,  when  defendant 

claims  in  remainder 1613 

in  replevin,  to  state  damages  recoverable 1726 

to  state  value  of  property  not  held  by  soccessful  party. .  1128 

need  not  state  value  in  certain  cases. 1727 

may  award  distinct  chattels  to  differeikt  parties 1728 

in  justice's  court.  .   1726,  2SS1 

rendition  of,  on  alternative  mandamus. . . ,  ' 206S 

in  justice's  court    '. 3007 

part  may  be  remitted  in  justice's  court 8016 

remitting  portion  of,  in  city  court  of  New  York.... 8176 

Verlflcatlon. 

term  "  affidavit  '*  includes  verified  plesilitig 8343 

dilatory  defences  must  be  verified 613 

when   required  to  pleading 52S 

omission  where  party  privileged  from  testifying 983 

allegations  deemed  made  on  knowledge  unless  otherwise  stated..     52>1 
denial  of  knowledge,  etc.,  deemed  Allegation  that  person  verify* 

ing  has  none tB4 

how  and  by  whom  made 

parties  united  in  interest 

Dy  domestic  corporation 

by  state  or  public  ofiicer 

by  agent  or  attorney S25 

in  action  on  written  ii^strument 

parties  not  within  county  •••.••..•••• 

by  foreign  corporation.  .   ....•••••••.•••••••• 
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form  of  affidavit • •••••••••••••••••• 

of  oounterclaim  in  answer  only • •«••••••••••••     ^7 

remedy  for  defect  or  absence  of. •••••••••• •••••••••••     Wa 

of  answers  to  charge  of  fraud •••• •••••••••••••     fiS^ 

of  petition  for  leave  to  sue  as  poor  person •     4B0 

of  copy  of  account  sued  on • Wl 

of  statement  for  confession  of  judgment..... 1274 

answer  in  action  for  divorce  need  not  be  verified 1757 

complaint  to  charge  Joint  debtors  not  personaUy  summoned  most 

be  verified. 1M8 

writ  of  mandamus  and  return  not  required  to  be  verified 2080 

when  return  to  alternative  prohibition  must  be  verified 2006 

of  petition  by  insolvent  debtor  for  discharge  from  debts 21B1 

by  insolvent   debtor   for   exemption  from  arrest  or  dis- 
charge from   imprisonment    • 2180 

for    appointment    of    trustee    of    property    of    criminal  ^^ 

prisoner , 2222 

in  summary  proceedings  to  dispossess 2236 

for  appointment  of  committee  for  incompetent  person...  2S26 

for  sale  of  real  property  of  infant  or  incompetent 23SM> 

for  chanse  of  name 2412 

and  schedule  in  voluntary  proceeding  to  dissolve  corpora- 

tion 2422 

and  answer,  in  condemnation  proceedings 8866 

for  sale  of  corporate  real  property SSOl 

plaintiff  to  prove^  his  case   in  justice's  court,   except  where  a 

verified  complaint  is  served 2801 

verification  of  complaint  in  justice's  court 2936 

verification  of  answer  in  justice's  court 2838 

N.  Y.  city  court  has  no  admiralty  or  maritime  jurisdiction 317 

jurisdiction  of  N.  Y.  city  court  over  actions  for  assaults,  etc.,  on.  317 

over  actions  for  services  on 317 

order  of  arrest  in  marine  causes  in  N.  Y.  city  court 3177 

See  "City  Cou«t  of  New  York;  "  *'  Marine  Causes." 
captain,  etc.,  of  vessel  exempt  from  jury  service...   1030,  1081,  1082 
record  or  certified  copy  of  oill  of  sale,  etc.,  admissible  in  evi- 
dence    945 

•ttachment  of  goods  aboard  ship 662 

c-onnivance  to  prevent  attachment  of  go^da  aboard 653 

L  Attachment  op  vessels. 

proceedings  on  claim  to  domestic  vessel 660 

appraisal 661 

vndertaking  for  release 062 

order  discharging  vessel  663 

action  by  sheriff  on  undertaking 664 

by  defendant  on  undertaJcing 664 

defences  in  actions  on  undertaJcing 666 

appraisal  of  foreign  vessel 666 

notice  of  appraisal  of  foreign  vessel 667 

undertaking  by  plaintiff  on  attachment  of  foreign  vessel 668 

discharge  of  foreign  vessel   669 

of  foreign  vessel  on  claim  of  title 670 

sale  b^^  sherin    671-678 

provisions  for  discharge  apply  to  vessel 692 

undertaking  by  junior  creditor  to  prevent  release  of  foreign 

vessel 701 

subsequent  attachment  of  foreign  vessel 702 

n    Enpoecbment  op  liens. 

to  be  as  prescribed  by  code 3419 

application  for  warrant   3420 

undertaking  accompanying  application 8421 

issuance  of  warrant S423 
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VwiselB  —  €ontin«ed« 

II.  Emfokcement  op  liens ->  Continued. 

execution  of  warrant • 84S3 

service  of  order  to  show  cause 3423 

order  to  show  cause  why  vessel  should  not  be  sold S423 

Eublicataon  of  notice  of  application 3434 
earing  on  return  of  order  to  show  cause 3424 

order  to  sell.  .  \ 3428 

sale 3425 

advertisements  for  claims  on  proceeds A^ 

jdistribution  of  proceeds 3428 

claim  under  lien  for  which  no  warrant  has  issued 3429 

contested  claims  to  proceeds 3430 

trial  of  issues  on  contested  claims 3431 

appeal  from  determination  of  contested  claim 3431 

distribution  of  proceeds   343S 

payment  of  uncontested  claims 343!t 

distribution  of  surplus 8435 

application  for  discharfre  of  warrant 3435 

undertaking  accompanying  application   for  discharge  of  war* 

rant S4SS 

discharge  of  warrant 3437 

action  on  undertaking  on  discharge  of  warrant 343^ 

costs  and  fees 34.^ 

sheriflp  must   return  warrant 3440 

discharge  of  lien  on  undertaking.... ..3441 

Teterlnary  Snrflreonii. 

exempt  from  jury  serviee 1080,  1061,  112T 

proof  of  exemption.  •   ••••• 10S2,  1121 

Vexations  Ijltfiratloit. 

when  a  misdemeanor. •••••• ••.• 1^ 

action   for  damages  for • • 190P 

treble  and  increased  damages  for. .a .*.•  1^ 

Vle^ir. 

by  court  or  jury  in  action  for  waste 1660 

sheriff's  fees  on •  SSlff 

by  commissioners  in  condemnation 83T0 

Vlllaffes. 

action  by  state  to  recover  public  funds,  see  ^  Municipal  Cok« 
PORATioNs;  "  "  State." 

1^^  order  of  arrest  in  action  for  funds,  etc.,  of MS 

attachment  in  action  to  recover  funds  of 637 

proof  of  ordinances,  by-laws,  etc Ml 

j  action  for  cutting  trees,  etc.,  on  lands  of 1Q67,  1668 

J  excepted  from  judicial  supervision IHH 

/  not  subject  to  action  to  dissolve  corporation ISOI 

JF  by  state  to  annul  corporation 1804 

taxpayer's  action  to  prevent  illegal  acts,  etc .^ ItSS 

overseer  of  poor  may  sue  upon  cause  of  action  arising  before 

his  term.    . .^ IWC,  1SC8 

action  against  overseers  of  poor  on  cause  arising  before  th^ir 

term .1927.  IKR 

action  by  state  for  public  funds  excepted  from  jurisdiction  of  ^^^ 

justice's  court .^ .^ M© 

commissioners  of  streets  to  sdze  straying  animals 3064 

costs  when  action  brougbt  ly  state  for  benefit  of  j^age. 8243 

proceedings  to  acquire  lands  excepted  from   repealing  clause  of 

condemnation    law S3S3 

execution  against  wages  of  employees 1391 
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no  appeal  to  court  of  appeals  troxn  judgment  of  affirmance  in 
action  to  recover 191 

earnings  widiin  shcty  days  cannot  be  reached  by  judgment  cred- 
itor's action 1879 

judgment  for,  enforceable  against  wages,  trust  income,  etc ....   1391 

Walls. 

action  for  damages  for  encroaching  wall  to  be  brought  within 

^  two  years .^ 1499 

ejectment  for  encroaching  wall  to  be  brought  within  one  year..  1499 

satisfaction  of  damages  for  encroachment  transfers  title 1499 

easement  for  encroaching  wall   created  by  lapse  of  two  years 

withoxxt  action 1499 

W«F. 

disability  of  aliens  during,  excepted  from  statute  of  limitations.     404 

Waste. 

damages  on  vacating  injunction  against  ejectment  or  dower,  in- 
clude    617 

issues  of  fact  in  action  for,  are  triable  by  jury 968 

action  for,  triable  in  county  where^  property  situated 982 

order  restraining  waste  during  period  oi  redemption  from  sale 

on  execution 1442 

of  property  sold  on  execution;  moti^  to  Dunish  for  contempt.  1443 

commitment  for  contempt   1444 

discharge  on  undertaking   1445 

prevention  of,  by  defendant  pending  action  affecting  real  prop- 
erty   1681 

against  whom  action  for,  lies ^ 1651 

heir,  devisee  or  grantor  of  reversion  may  maintain 1652 

.  may  be  maintained  by  or  against  infant  in  his  own  name 1686 

ward  may  maintain  action  for,  against  guardian 1653 

action  for,  by  grantee  of  realty  sold  under  execution 1654 

judgment  for  treble  damages ; IJf*^ 

forfeiture  of  life  estate  or  unexpired  term  for  malicious.......  1655 

against  co-tenant 1^56 

})artition  of  property  in  action  against  co-tenant 1&>6 

nterlocutory  judgment  for  partition   1657 

partition :  reference,  etc.,  to  ascertain  rights  and  interests 1657 

necessary  parties  to  be  brought  in 1657 

deduction  of  damages  from  defendant's  share 1608 

view  by  court  or  jury 1659 

Wayne  Caanrty. 

allowance  to  grand  and  trial  jurors 3314 

W^eather. 

certified  record  of  weather  bureau  observations  is  admissible  in 

evidence ^'\*. 

evidence   of   weather  conditio.os •  -    •**^^^ 

Wefftcbeiiter    Coanty.  ^ 

notes  of  issue  and  notices  of  trial  in 977 

calendars  in *'q| 

compensation  of  court  crier • »1 

fees  of  constables  and  deputy  sheriffs  for  attending  court 3612 

allowance  to  grand  and  trial  jurors 3314 

Wldo-tr. 

See  "  Surrogate's  Court." 
dower  rights,  see  *'  Dower." 
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INDEX 

Wlllii. 

I.  In  general. 

See  "  Surrogate's  Court.** 
action  by  child  born  after  will  or  by  witness  to  will  to  re- 
cover share  of  pro|>erty 1868 

to  determine  validity  of  will  of  real  property 1866 

construction   may   be    determined  -by  judgment   in   action   to 

establish 1882 

preference  of  actions  relating-  to 701 

appointment  of  receiver  as  successor  to  sole  executor  pending 

action  to  construe 18611 

additional  allowance  to  plaintiff  in  action  to  procure  adjudi- 
cation  upon    3252,  3254 

computation » 3262 

property  of  infant  or  incompetent  not  to  be  sold  contrary  to 
provisions  of 2357 


II.  Actions  to  establish. 

"next  of  kin"  defined '. 1870 

provisions  apply  to  will  made  before  enactment 1867 

when  cause  of  action  accrues 383 

limitation  of  action   3ffi 

when  action  may  be  brought 1861 

action  to  establish  lost  will 1861 

judgment   that  will   be  established 1862 

construction  of  will  established  by  judgment 1862' 

judgment  to  direct  transmission  of  copy  to  surrogate  and  is- 
suance  of  letters 1863 

surrogate  to  record  will  and  issue  letters 1861 

evidence  required  to  establish  lost  or  destroyed  will 1865 

appointment  of  receiver  as  successor  to  sole  executor  pending 

action 1869 


IIL  Probate. 

See  "  Surrogate's  Court." 
competency    and    admissibility    of    testimony    of    physician..    896 

of  attorney   who   is  subscribing  witness 836 

acknowledgment    of    will    does    not    render    it    admissible    in 

evidence S67 


Wltneaaea. 

See  **  Surrogate's  Court." 

I.  Attendance;     examination;     privilece.       See,     also,     "Sub* 

POENA." 

power  to  administer  oaths •       ^ 

examination  to  ascertain  capacity  to  take  oath 850 

may  be  subpoenaed  to  attend  before  referee 101' 

power  of  referee  to  compel  attendance  by  attachment 1618 
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Witnesses  —  Contlniied. 

I.  Attendance;  Examination;   P»ivix-egb  — •  CoMtinucd. 

habeas  corpus  to  bring  up  prisoner  to  testify,  aee  "  H^bkas 

COBPUS." 

requiring  attendance  before  arbitrators 2370 

production  of  books  can  be  compelled  only  by  prder  or  sub- 
poena duces  tecum 867 

attendance  and  examination  before  sheriff's  jury 108 

must  answer,   though   answer   admits  civil   liability 837 

cannot    refuse    to    answer    incriminating    question    in    action 

against  corporation   for  usurping   franchise. 1055 

answer  not  excused  in  supplementary  proceedings  as  tending 

to  convict  of  fraud 2460 

privileged   communications   between   husband   and   wife 831 

confessions    to    clergymen 833 

to  attorneys  and  their   employees 835 

professional  information  by  physicians  and  nurses....  884 

physician  may  testify  when  validity  of  will  in  question.  ^6 

physician  attending  injured  party  in  hospital 836 

attorney  who  witnessed  will  may  testify 836 

waiver   of   privilege    • 836 

testimony  of  hospital  physician  to  be  taken  by  deposition....  836 

order   for  subpoena   for  hospital   physician 836 

service  of  subpoena  on  hospital  physician 836 

IL  Competency;  credibility. 

not   excluded   for   interest 828 

parties  not  excluded   828 

husband  or  wife   of  party  not   excluded 828 

testimony  at  former  trial  of  party  or  witness  since  deceased 

admissible 830 

since    insane    admissible ., 830 

absent  in  military  or  naval  service  admissible 830 

party  cannot  testify   to  personal   transaction   with  decedent..  82I> 

competency  of  husband  or  wife  in  action  for  divorce 831 

of  plaintiff's  wife  in  action  for  criminal  conversation..  831 

not  excluded  for  conviction  for  crime 832 

conviction  for  crime  may  be  used  to  impeach  credibility....  832 

admission  by  member  of  corporation 839 

testimony   of   party    adduced    iot   adverse    party   may   be    re- 
butted    838 

testimony  of  surveyor  and  proof  of  standard  of  measurement.  841a 

III.  Delinquent  and  recusant  witnesses. 

refusal  to  be  sworn  or  to  answer  is  contempt 8 

to  attend  and  testify,  a  contempt 14 

preventing  attendance  of,  a  contempt 14 

commitment  for  refusal  to  be  examined  or  to  answer....  856 
punishment    of    recalcitrant    witness    on    deposition    for    use 

without    the    state 915 

power  of  referee  to  punish   for  contempt 1018 

warrant  of   N.   Y.   city  court  to  apprehend   witness   may  be 

executed  in  adjoining  counties 338 

1418 


'Vitnesfles  <—  Contlmied* 

IV.   PUVILEGX  FROM  ARRSST. 

when  privilege  exists.  • ••• •, 

discharc^  from  arrest  in  violation  of  privilege 8S1 

what  judges  may  discharge  witnesses  unlawfully  arrested....  862 

arrest  in  violation  of  privilege  is  void. 863 

is  a  ^contempt 863 

damages  for  unlawful  arrest ,..•.. 86S 

liability  of  sheriff  for  unlawful  arrest Wi 

V.  Firs. 

generally.   .   » 8318 

on  deposition  to  be  used  in  another  ^tate 3310 

in  justice's  court 3327 

party  testifying  not  entitled  to  witness  fees 3288 

attorney  testifying,  for  client  not  entitled  to  witness  fees. . . .  3288 

payment  of  fees  tor  attendance  before  sherifiTs  jury 100 

not  to  be  taxed  in  court  of  claims 274 

VI.   IW    JtJSTlCBS'    COURTS. 

when  subpoena  may  Issue 29^ 

attachment  against  defaulting  witness 2971 

adjournment  on  issuing  attachment  for  witness 2967,  2938 

execution  of  attachment 2972 

in  adjoining  county 2973 

who  liable  for  fees  on  attachment. 2972 

fine  for  refusal  to  attend  or  testify 2974 

imposition  of  fine.  .   . . , 2975 

minute  of  conviction  of  delinquent  witness 2976 

execution  for  fine , 2977 

application  of  fines • 2978 

delinquent  witness  liable  in  damages 2979 

oath 8000 

commitment  for  refusal  to  be  sworn 8001 

contents  of  warrant  of  commitment S002 

imprisonment  of  recusant  witness 8002 

determination  of  competency 3005 

feet 8327 


; 


WoBiAn* 

not  to  be  arrested,  except,  etc 553 

exempt  from  arrest  in  justice's  court 2884 

have  same  exemption  from  execution  as  householder 1393 

when  execution  against  person  may  issue 1488 

special  damages  need  not  be  alleged  or  proved  when  unchastity 

Imputed 1906 

damages  for  slander  are  separate  property  of  married  woman. .  1908 

enforcement  of  jud^ent  for  wages  in  N.  Y.  city  court 8167 

in  Brooklyn  justice's  court S131 

In  New  York  municipal  courts S221 

costs  in  action  for  wages  in  New  York  municipal  court 8222 

fn  Brooklyn  justice's  court 8131 

Wvttfl* 

See  ••  Certiorari; ••   "Habeas   Corpusj**   " KAmMkicin; * 

"  Prohibition." 

must  be  in  name  of  people • • 29 

in  English   language   •• • 22 

tested  in  name  of  judge..,. 23 

when  returnable ••• 81 

must  be  filed  with  return  thereto • .  • ,  83 

subscribed  or  indorsed  with  name  of  officer  or  attorne/.  84 

not  Toid  for  lack  of  seal  or  error  in  teste,  unless,  etc ••  II 
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Writs —Continued.     • 

not  avoided  by  failure  or  adjournment  of  court 41 

to  be  iiled  with  clerk  in  supreme  court,  Ne¥^  York  county. ..  .lM0t 

•tote  writs  enumerated  • 1901 

to  be  under  seal  of  court 1908 

at  instance  of  people  on  application  of  attorney-general  or 

district  attorney. .* **."  ^^^ 

allowance  on   application  of  attorney-general   or  district 

attorney  to  be  indorsed 1008 

when  issued  on  application  of  individual,  must  state  re- 
lator  1004 

parties  may  appear  by  attorney lOOo 

return  to  be  under  hand  of  defendant 1005 

attorney  of  relator  deemed  attorney  for  people 1006 

allowance  to  be  indorsed  and  signed * 1007 

final  determination  under,  is  by  final  order 1007 

amendment  of 1007 

motions  and  intermediate  orders  on 1007 

when  to  be  made  returnable 1006 

to  be  served  in  same  manner  as  summons 1000 

non-payment  of  costs  awarded  by  final  order  punisUable 

as  contempt 2007 

«<f  quod  damnum  to  be  known  as  writ  of  assessment  of  dam- 
ages.  1001,2108 

certiorari  may  be  known  as  writ  of  review 1000 

writs  abolished,  ne  exeat  548 

injunction.   .    .    602 

error  in   civil  actions 12^ 

^cire  facias 1088 

quo  tearranto.  •  • .«•... 1068 

discharge.  .  •  , 2048 

consultation •••••••. ••• 8100 

Wyoininur  County. 

allowance  to  grand  and  trial  jurors 8814 

Tonic ers.  City  Court  of. 

is  a  court  of  record oaa^ 

jurisdiction  of  summary  proceedings  to  dispossess 2284 

in   civil   actions    8203,  32fM 

summons  may  be  served  within  Westchester  county 8205 

application  of  provisions  of  code   8208 

section  8301  relative  to  clerk's  fees  not  applicable 8802 

-resident  may  be  required  to  sftve  •'^curity  for  costs....  8268-3270 
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THE  NEW  YORK  CITY  MUNICIPAL 

COURT  CODE. 

[L.   1915^  ch.  279,  superseding  The  Municipal  Court  Act. 

L.  1902,  ch,  580.] 

AN  ACT  In  relation  to  the  municipal  coiLrt  of  the  city  of  Kefw 
York,  and  repealing  certain  statutes  affecting  such  court,  its 
Justices  and  odficers. 

The  People  of  the  State  of  New  York,  represented  in  Senate  and 
ABaemhly,  do  enact  as  follows: 

Title        I.  Organisation   and  jnrlsdlcUoo.      (if   1-16.) 

II.  Venue   and   commencemeut   of    actions,    parties.      (If    lT-28.) 

III.  ProTlslonal    remedies   and    actions    to    foreclose    liens   on   chattels. 

(if   20-77.) 
Article       I.  Arrest.      (f|   20-88.) 

II.  Attachment.      (H   3(M(6.) 

III.  Replevin.      <H   57-60.) 

IV.  Action  to  foreclose  a  lien  on  a  chattel.    (If  70-77). 

IV.  Pleadings.      (If   78-04.) 

y.  Proceedings  betvreen  Joinder  of  issue  and  trial,      (ff  05-117.) 
Article      1.  Bringing   cause  on  for   trial;    adjournments;    subpoe- 
nas; attachment  against  and  liability  of  defaulting 
witness.      (If  05-100.) 
II.  Commission   to   take  testimony;   depositions;   physical 
examination,     (ff   101-117.) 
VI.  Trial;    Jurors;    submission    of    controversy,      (ff    118-124.) 
VII.  Judgment   and   execution,      (ff    125-142.) 
Article      I.  Judgments.     <fi  125-120.) 
II.  Execution,      (ff   130-142.) 
VIII.  Clerks  and  marshals.      (||   14S-163.) 
ArUcle       I.  Clerks.       (||    143-144.) 
11.  Marshals,      (ff   146-163.) 
IX.  Appeals,      (ff  154-163.) 
X.  Costs  and  fees,     (ff   164-178.) 
XI.  DeAnitiona;    construction   and   effect  of  act.      (ff    170-186.) 

TITLE  I. 
Organization  and  Jurisdiction. 

Sec.  1.  The  court  and  Justices  continued;   term  of  office. 

2.  Qualifications  and  duties  of  jnstlces;   oath  of  office. 
8.  Salaries  of  Justices. 

4.  Vacancy   in   the  office  of  Justice. 

3.  Districts   and  number  of  Justices   therein. 

6.  Jurisdiction. 

7.  Board  of  Justices. 

8.  Rules  of  court. 

0.  Death  or  removal   of  Justice  not   to  affect  proceedings. 

10.  Time  and  place  of  holding  court.  * 

11.  Seals. 

12.  Access  to  court  houses;  expenses  of  court,  how  paid. 

13.  Criminal  and  civil  contempt. 

14.  Process;   where  service  may  be  made. 

15.  (Sonformlty  to  supreme  court  practice. 

I  1.  The  court  and  Justlees  continued  |  term  of  oHlee* 

The  municipal  court  of  the  city  of  New  York,  as  it  exists  on 
the  thirty-first  day  of  August*  nineteen  hundred  and  fifteen* 
shall  be  continued;  provided,  however,  that  from  and  after  the 
first  day  of  September,  nineteen  hundred  and  fifteen,  it  shall  be 
a  court  of  record.  The  justices  thereof  in  office  when  this  act 
takes  effect  shall  continue  to  hold  offlce  until  th«  expiration  of 
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their  respective  terms.  The  saccessors  of  said  justices  shall  be 
elected  for  terms  of  ten  years  by  the  electors  of  the  sevenl 
municipal  court  districts,  as  hereby  constituted,  at  the  ^renera! 
election  to  be  held  in  the  years  at  the  end  of  which  the  respectire 
terms  of  said  justices  shall  expire. 

New.  Municipal  Court  made  a  court  of  record.  This  section  sapeneda 
Greater  New  York  Charter,  |f  1380,  1S51,  1352  (as  amended  by  U  IfiOT. 
cb.   603  and  L.   1911,   ch.   608)    and  1356. 

I  2.  Qaaliflcatioms  and  duties  of  Jnatlcea;  oath   of  oflee. 

No  one  shall  be  eligible  to  the  office  of  justice  of  this  court 
after  the  first  day  of  September,  nineteen  hundred  and  fifteen, 
unless  he  be  a  resident  and  elector  in  the  distriet  for  ^rhieh  be 
shall  be  elected  or  appointed  and  shall  hare  been  an  attorney 
and  counselor-at-Iaw  of  the  state  of  New  York  for  at  least  fite 
years  or  unless  he  shall  have  seryed  as  a  justice  of  such  municipil 
court.  No  justice  shall  engage  in  any  other  business  or  profes- 
sion, or  hold  any  other  public  office,  or  act  as  referee  or  receirer, 
bat  each  justice  shall  devote  his  whole  time  and  capacity,  so  far 
as  the  public  interest  demands,  to  the  duties  of  his  office.  Before 
entering  upon  his  duties  each  justice  elected  or  appointed  pnr- 
suant  to  this  act,  shall  take  and  file  with  the  city  clerk  the  oath 
of  office  prescribed  by  the  constitution. 

.  The  justices  may,  by  virtue  of  their  offices,  administer  oaths, 
take  depositions  and  acknowledgments  within  the  city  of  New 
York,  and  certify  the  same  in  the  manner  and  with  like  effect  as 
justices  of  other  courts  of  record. 

New.  Supersedes  ||  1353.  1354  of  Greater  New  York  Charter  without 
change.     Last  sentence  Includes  former  f  10  of  Mnnlcipal  Court  Act. 

I  10  originally  revised  from  L.  1001.  cb.  466.   |  1379. 

I  8.   Salaries  of  Jostices. 

The  salary  of  each  justice,  except  those  appointed  or  elected 
from  the  boroughs  of  Queens  and  Ki<chmond,  shall  be  eight  thou- 
sand dollars  a  year,  to  be  paid  in  equal  monthly  installments  by 
the  proper  officers  of  the  city  and  the  salary  of  each  justice  ap- 
pointed or  elected  for  the  boroughs  of  Queens  and  RiehmoDd 
shall  be  seven  thousand  dollars  a  year,  to  be  paid  in  the  same 
manner;  provided,  however,  that  whenever  a  justice  elected  or  ap- 
pointed for  the  borough  of  Queens  or  the  borough  of  Richmond 
shall  hold  court  in  either  of  the  boroughs  of  Manhattan,  Brook- 
lyn or  The  Bronx,  he  shall  receive  the  additional  sum  of  tea 
dollars  for  each  day  on  which  he  shall  so  hold  court,  not  exceed- 
ing, however,  such  sum  as  shall,  together  with  his  said  salary, 
make  the  amount  received  by  him  in  any  one  year  equal  to  the 
salary  of  a  justice  of  one  of  the  other  boroughs.  Such  additional 
sum  shall  be  paid  on  the  certification  of  the  president  of  the 
board  of  justices  that  the  holding  of  court  by  such  justice  was 
necessary,  in  consequence  of  the  illness  or  necessary  absence  of 
the  justice  regularly  assigned  to  hold  the  same,  or  an  accoant  of 
pressure  of  business. 

New.  I  1365  of  Greater  New  York  Charter,  as  amended  by  L.  V9tfi, 
ch.  603,   re-enacted  without  change. 

I  4.  Vacancy  In  the  office  of  Jaiitlce. 

A  vacancy  occurring  in  the  office  of  justice  of  this  court  other- 
wise than  by  expiration  of  term,  shall  be  filled  at  the  next  ensuing 
general  election  for  the  unexpired  term  commencing  on  the  first 
day  of  January  next  after  said  election;  and  the  mayor  of  the 
city  of  Now  York  shall  appoint  a  duly  qualified  attorney  to  fill 
such  vacancy  in  the  interim,  within  twenty  days  after  the  same 
occurs. 

This  section  is  substantially  |  1357  of  Greater  New  York  Charter.  L.  1907, 
ch.  603  in  so  far  as  it  amended  that  section,  is  unconstitational  (In  f 
Markland   v.   Scully,   203  N.   Y.   158). 
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I  S.  [Ain*d,  101G,  1017r  1018.]  Districts  and  number  of 
Inaticea    therein. 

The  sereral  boroughs  composmg  the  city  of  New  York  are 
hereby  diTided  into  'districts,  in  each  of  which  sessions  of  the 
court  shail  be  held,  and  justices  shall  hold  office  therein  in  nnmber 
as   follows: 

a.  In  the  borougrh  of  The  Bronx  there  shall  be  two  districts,  as 
follows: 

1.  The  first  district  embracing  the  territory  bounded  by  and 
within  the  following:  Beginning  at  the  center  tine  of  Mount 
Vernon  avenue  and  its  junction  with  the  northern  boundary  line 
of  the  city  of  New  York,  southerly  to  finst  Two  Hundred  and 
Thirty-third  street,  easterly  to  the  Bronx  river,  thence  along  the 
Bronx  riyer  to  Fordham  road,  thence  along  Fordham  road  to 
Southern  boulerard,  thence  along  Southern  boulcTard  to  Marmion 
avenue,  thence  along  Marmioti  avenue  to  East  One  Hundred 
and  Seventy-fifth  street,  thence  along  Ell»t  One  Hundred  and 
Seventy-fifth  street  to  Southern  boulevard,  thence  along  Southern 
boulevard  to  Crotona  Park  east,  thence  along  Crotona  Pork  east 
to  Clinton  avenue,  thence  along  Clinton  avenue  to  Bast  One 
Hundred  and  Sixty-ninth  street,  thence  along  East  One  Hundred 
and  Sixty-ninth  street  to  ITnion  avenue,  thence  along  Union 
avenue  to  East  One  Hundred  and  Forty-ninth  street,  thence  along 
Bast  One  Hundred  and  Forty-ninth  street  to  the  waters  of  the 
Kast  river,  thence  along  the  waters  of  the  E^ast  river  to  the 
northern  boundary  line  of  the  city  of  New  York,  thence  along 
the  northern  boundarj-  line  of  the  city  of  New  York  to  the  point 
or  place  of  beginning;  in  which  district  there  shall  be  two  justices. 
(Subd.  a.  1.   Amended  by  L.  1917,  ch.  728,  in  effect,  June  4,  1917.)' 

2.  The  second  district  embracing  the  remainder  of  said  bor- 
ough; in  which  district  there  shall  be  two  justices. 

b.  In  the  borough  of  Manhattan  there  shall  be  nine  districts, 
as  follows: 

1.  The  first  district  embraces  the  territory  bounded  on  the 
v30uth  and  west  by  the  southerly  and  westerly  boundaries  of  the 
said  borough;  on  the  north  by  the  center  line  of  Fourteenth  street 
and  the  center  line  of  Fifth  street,  from  the  Bowery  to  Second 
avenue;  on  the  east  by  the  center  lines  of  Fourth  avenue,  from 
Fourteenth  street  to  Fifth  street.  Second  avenue,  Chrystie  street, 
Division  street  and  Catharine  street;  in  which  district  there  shall 
be  three  justices. 

2.  The  second  district  embraces  the  territory  bounded  on  the 
south  by  the  center  line  of  Fifth  street,  from  the  Bowery  to 
Second  avenue,  and  on  the  south  and  east  by  the  southerly  and 
easterly  boundaries  of  the  said  borough;  on  the  north  by  the 
center  line  of  East  Fourteenth  street;  on  the  west  by  the  center 
lines  of  Fourth  avenue,  from  Fourteenth  street  to  Fifth  street, 
and  of  Second  avenue,  Chrystie  street.  Division  street  and  Cath- 
arine street:  in  which  district  there  shall  be  four  justices. 

3.  The  third  district  embraces  the  territory  bounded  on  the 
south  by  the  center  line  of  Fourteenth  street:  on  the  east  by  the 
center  line  of  Seventh  avenue,  from  Fourteenth  street  to  Fifty- 

"L.  1017,  ch.  728,  g  2.  This  not  shall  not  affect  any  action  or  proceeding 
In  the  muolcipal  conrt  as  preiiently  ronBtltntcd  In  the  borouicu  of  The 
Bronx  now  pending,  or  affei't  in  anywifse  the  Justice!*  of  the  dIstrlotH  novr 
<*xi8ting,  who  sbaU,  until  the  expiration  of  their  respective  tf-rms,  be  and 
continue  as  justices  of  aald  court  for  the .  districts  for  which  they  were 
elected. 
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ninth  street,  and  by  the  center  line  of-  Central  Park  West,  from 
Fifty-ninth  street  to  Sixty-fifth  street;  on  the  north  by  the  center 
line  of  Sixty-fifth  street  and  the  center  line  of  Fiftyminth  street, 
from  Seventh  to  Eighth  ayenues;  on  the  west  by  the  westerly 
boundary  of  the  said  borough;  in  which  district  there  shall  be  twc 
justices. 

4.  The  fourth  district  embraces  the  territory  bounded  on  the 
south  by  the  center  line  of  East  Fourteenth  street;  on  the  west 
by  the  center  line  of  Lexington  avenue  and  by  the  center  line  of 
Irving  place,  including  it«  projection  through  Gramercy  park;  oa 
the  north  by  the  center  line  of  Fifty-ninth  street;  on  the  east 
b^  the  easterly  line  of  said  borough;  excluding,  however,  any  por- 
tion of  Blackweirs  island;  in  which  district  there  shall  be  two 
justices. 

5.  The  fifth  district  embraces  the  territory  bounded  on  the 
south  by  the  center  line  of  Sixty-fifth  street;  on  the  east  by  the 
center  line  of  Central  I'ark  West;  on  the  north  by  the  center  line 
of  One  Hundred  and  Tenth  street;  on  the  west  by  the  westerlj 
boundary  of  said  borough;  in  which  district  there  shall  be  three 
justices. 

6.  The  sixth  district  embraces  the  territory  bounded  on  the 
south  by  the  center  line  of  Fifty-ninth  street,  and  by  the  center 
Une  of  Ninety-sixth  street  from  Lexington  avenue  to  Fifth  sve 
bue;  on  the  west  by  the  center  line  of  Lexington  avenue,  from 
Fifty-ninth  street  to  Ninety-sixth  street,  and  the  center  line  of 
Fifth  avenue,  from  Ninety-sixth  street  to  One  Hundred  and 
Tenth  street;  on  the  north  by  the  center  line  of  One  Hundred 
and  Tenth  street;  on  the  east  by  the  easterly  boundary  of  said 
borough;  including,  however,  all  of  Blackweirs  island  and  ex< 
eluding  any  portion  of  Ward*s  island;  in  which  district  there  shall 
be  two  justices. 

7.  The  seventh  district  embraces  the  territory  bounded  on  the 
south  by  the  center  line  of  One  Hundred  and  Tenth  street;  on  the 
east 'by  the  center  line  of  Fifth  avenue  to  the  northerly  tenninos 
thereof,  and  north  of  the  northerly  terminus  of  Fifth  avenue,  fol- 
lowing in  a  northerly  direction  the  course  of  the  Harlem  river  <hi 
a  line  coterminous  with  the  easterly  boundary  of  said  borough; 
on  the  north  and  west  by  the  northerly  and  westerly  bonndariet 
of  said  borough;  in  which  district  there  shall  be  three  justices. 

8.  The  eighth  district  embraces  the  territory  bounded  on  the 
south  by  the  center  line  of  One  Hundred  and  Tenth  street;  on  the 
west  by  the  center  line  of  Fifth  avenue;  on  the  north  and  east  by 
the  northerly  and  easterly  boundaries  of  said  borough,  including 
Randall's  island  and  the  whole  of  Ward's  island;  in  which  dis- 
trict there  shall  be  two  justices. 

9.  The  ninth  district  embraces  the  territory  bounded  on  the 
south  by  the  center  line  of  Fourteenth  street  and  by  the  center 
line  of  Fifty-ninth  street,  from  the  center  line  of  Seventh  avenue 
to  the  center  line  of  Central  Park  West;  on  the  east  by  the  center 
line  of  Lexington  avenue  and  by  the  center  line  of  Irving  place. 
including  its  projection  through  Gramercy  park,  and  by  the  center 
line  of  Fifth  avenue,  from  the  center  line  of  Ninety-sixth  street 
to  the  center  line  of  One  Hundred  and  Tenth  street:  on  the  north 
by  the  center  line  of  Ninety-sixth  street,^  from  the  center  line  of 
Lexington  avenue  to  the  center  line  of  Fifth  avenue,  and  by  One 
Hundred  and  Tenth  street,  from  Fifth  avenue  to  CentnJ  Park 
West:  on  the  west  by  the  center  line  of  Seventh  avenue  and  Cen- 
tral Park  West;  in  which  district  there  shall  be  four  justices. 

c.  In  the  borough  of  Brooklyn  there  shall  be  seven  districts, 
as  follows: 
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1.  The  first  district  embraces  the  territory  bounded  by  and 
within  the  following:  Beginning  at  the  intersection  of  Wash- 
ton  avenue  and  Flushing  avenue  along  Flushing  avenue  to  Navy 
street,  to  the  westerly  side  of  the  United  States  navy  yard,  to 
Walla  bout  channel  through  the  waters  of  Wallabont  channel. 
East  river.  Buttermilk  channel.  Upper  bay,  Gowanus  bay  to 
Hamilton  avenue,  to  Prospect  avenue,  to  Fifth  avenue,  to  Flat- 
bush  avenue,  to  Fulton  street,  to  Bridge  street,  to  Myrtle  avenue» 
to  Raymond  street,  to  Bolivar  street,  to  Saint  Edwards  street, 
to  Willoughby  street,  to  Raymond  street,  to  Lafayette  street,  to 
Navy  street,  to  DeKalb  avenue,  to  Washington  park  or  Cum- 
berland street,  to  Myrtle  avenue,  to  Washington  avenue,  to  point 
of  beginning,  in  which  district  there  shall  be  one  justice. 

2.  The  second  district  embraces  the  territory  bounded  by  and 
within  the  following:  Beginning  at  the  intersection  of  Washing- 
ington  avenue  and  Flushing  avenue,  thence  along  Flushing 
avenue  to  Broadway,  to  Stuyvesant  avenue,  to  Fulton  street, 
to  Schenectady  avenue,  to  Atlantic  avenue,  to  Waverly  avenue, 
to  Greene  avenue,  to  Washington  avenue,  to  point  of  beginning, 
in  which  district  there  shall  be  two  justices. 

3.  The  third  district  embraces  the  territory  bounded  by  and 
within  the  following:  Beginning  at  the  intersection  of  Navy 
street  and  Flushing  avenue,  thence  along  Flushing  avenue  to 
Broadway,  to  Willoughby  avenue,  to  Bushwick  avenue^  to  Suy* 
dam  street,  to  Central  avenue,  to  Starr  street,  to  boundary  line 
of  Kings  and  Queens  counties,  thence  along  said  line  to  New- 
town creek,  through  the  waters  of  Newtown  creek  to  East  river, 
to  W^allabout  channel,  to  the  westerly  side  of  the  United  States 
navy  yard,  to  Navy  street,  to  point  of  beginning,  in  which 
district  there  shall  be  two  justices. 

4.  The  fourth  district  embraces  the  territory  bounded  by  and 
within  the  following:  Beginning  at  the  intersection  of  Stuy- 
vesant avenue  and  Broadway,  thence  along  Broadway  to  Wil- 
loughby avenue,  to  Bushwick  avenue,  to  Suydam  street,  to  Cen- 
tral avenue,  to  Starr  street,  to  Kings  and  Queens  line,  along  said 
line  to  Stanhope  street,  to  Hamburg  avenue,  to  DeKalb  avenue, 
to  Bushwick  avenue,  to  DeKalb  avenue,  to  Broadway,  to  Hop- 
kinson  avenue,  to  McDonough  street,  to  Broadway,  to  Jamfaica 
avenue,  to  Alabama  avenue,  to  Atlantic  avenue,  to  Eastern  park- 
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way,  to  Howard  ayenae,  to  East  New  York  avenue,  to  Mont- 
gomery street,  to  Franklin  avenue,  to  Atlantic  avenue,  to  Sche- 
nectady avenue,  to  Fulton  street,  to  Stuyvesant  a  venae,  to  the 
place  of  beginning,  in  which  district  t^ere  shall  be  one  justice. 

5.  The  fifth  district  embraces  the  territory  bounded  by  and 
within  the  following:  Beginning  at  the  intersection  of  Gowauus 
canal  and  Hamilton  avenue,  thence  along  Hamilton  avenue  to 
Prospect  avenue,  to  Terrace  place,  to  Seventeenth  street,  to 
Eleventh  avenue,  to  Terrace  place,  to  Gravesend  avenue,  to 
Fort  Hamilton  parkway,  to  Thirty-ninth  street,  to  Twelfth 
avenue,  to  Fortieth  street,  to  Thirteenth  avenue,  to  Forty-first 
street,  to  Fourteenth  avenue,  to  Forty-fourth  street,  to  West 
street,  to  Eighteenth  avenue,  to  Gravesend  avenue,  to  Foster 
avenue,  to  East  Seventeenth  street,  to  Avenue  R,  to  Nostraad 
avenue,  to  Avenue  U,  to  Gerritsen  avenue,  to  Avenue  U,  to  Gerrit- 
sen  basin  or  Mill  pond,  to  the  waters  of  Sheepshead  bay,  through 
said  waters  to  the  line  dividing  the  borough  of  Brooklyn  trom  the 
borough  of  Queens  in  Rockaway  inlet  from  the  intersection  of 
Rockaway  inlet  and  the  borough,  line  along  said  line  to  the  waters 
of  the  Atlantic  ocean,  through  said  waters  to  the  Lower  b«y, 
Gravesend  bay,  the  Narrows,  Upper  bay,  to  Gowanus  hay, 
Gowanus  canal  to  point  of  beginning,  in  which  district  there  shill 
be  one  justice. 

6.  The  sixth  district  embraces  the  territory  bounded  by  aod 
within  the  following:  Beginning  at  the  intersection  of  Farra- 
gut  road  and  east  Fifty-eighth  street,  thence  along  East  Fifty* 
eighth  street  to  Clarendon  road,  to  Ralph  avenue,  to  Church 
avenue,  to  EJast  Ninety-first  street,  to  Linden  avenue,  to  East 
Ninety-eighth  street,  to  Howard  avenue,  to  East  New  York 
avenue,  to  Montgomery  street,  to  Franklin  avenue,  to  Atlantic 
avenue,  to  Waverly  avenue,  to  Greene  avenue,  to  Washington 
avenue,  to  Myrtle  avenue,  to  Washington  park  or  Cumberland 
street,  to  DeKalb  avenue,  to  Navy  street,  to  Lafayette  street  to 
Raymond  street,  to  Willoughby  street,  to  Saint  Edwards  street, 
to  Bolivar  street,  to  Raymond  street,  to  Myrtle  avenue,  to  Bridge 
street,  to  Fulton  street,  to  Flatbush  aven'ue»  to  J^fth  avenue,  to 
Prospect  avenue,  to  Terrace  place,  to  Seventeenth  street  to 
Eleventh  avenue,  to  Terrace  place,  to  Gravesend  avenue,  to  Fort 
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Hamilton  parkway,  to  Thirty-ninth  street,  to  Twelfth  avenue,  to 
Fortieth  street,  to  Thirteenth  avenue,  to  Forty-first  street,  to 
Fourteenth  avenue,  to  Forty -fourth  street,  to  West  street,  to 
Slghteenth  avenue,  to  Gravesend  avenue,  to  Foster  avenue,  to 
Bast  Twenty-ninth  street,  to  Farragut  road,  to  point  of  begrin- 
ning,  in  which  district  there  shall  be  two  justices. 

7^  The  seventh  district  embraces  the  territory  bounded  by  and 
within  the  following:  Beginning  at  the  intersection  of  Broad- 
way and  Jamaica  avenue,  to  Alabama  avenue,  to  Atlantic 
avenue,  to  Eastern  parkway,  to  Howard  avenue,  to  East  Ninety- 
eighth  street,  to  Linden  avenue,  to  East  Ninety-first  street,  to 
Church  avenue,  to  Ralph  avenue,  to  Clarendon  road,  to  East 
Fifty-eighth  street,  to  Farragut  road,  to  East  Twenty-ninth 
street,  to  Foster  avenue,  to  East  Seventeenth  street,  to  Avenue 
R,  to  Nostrand  avenue,  to  Avenue  U,  to  Gerritsen  avenue,  to 
Avenue  U,  to  Gerritsen  basin  or  Mill  pond,  to  the  waters  of 
Sheepshead  bay,  through  said  waters  to  the  line  dividing  the 
borough  of  Brooklyn  from  the  borough  of  Queens  in  Rockaway 
inlet,  from  the  intersection  of  Rockaway  inlet  and  the  borough 
line,  along  said  line  to  Stanhope  street,  to  Hamburg  avenue,  to 

DeKalb  avenue,  to  Bushwick  avenue,  to  DeKalb  avenue,  to 
Broadway,  to  Hopkinson  avenue,  to  McDonough  street,  to  Broad- 
way, to  the  point  of  beginning,  in  which  district  there  shall  be  two 

Justices. 

Subd.  c  repealed  and  re-enacted  by  L.  1916.  ch.  479;  am'd  by  L.  1918,  ch. 
539,  in  effect  May  8,  1918. 

[L.  1918,  cii,  R80, 1  2.  This  act  shall  not  affect  any  action  or  pro- 
ceeding in  the  municipal  courts  as  presently  constituted,  now  pend- 
ing, or  affect  any  of  the  districts  mentioned  in  said  section  C  of  said 
act  before  this  amendment  thereof,  or  affect  in  any  wise  the 
Justices  of  the  districts  now  existing  who  shall  until  the  expira- 
tion of  their  respective  terms  be  and  continue  as  justices  of  said 
court  for  the  districts  for  which  they  were  elected,  and  of  the 
districts  by  this  act  territorially  changed  and  altered  bearing  the 
same  number  as  that  in  and  for  which  they  were  respectively 
elected.] 

d.  In  the  borough  of  Queens  there  shall  be  four  districts,  as 
follows: 

1.  The  first  district  embraces  the  territory  bounded  by  and 
within  the  canal,  Rapelye  avenue,  Jackson  avenue,  Old  bowery 
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Bay  road,  Bowery  bay,  Ekist  riyer  and  Newtown  creek;  in  which 
district  there  shall  be'  one  justice. 

2.  The  second  district  embraces  the  territory  bounded  by  and 
within  Maspeth  avenue,  Maurice  avenue.  Calamus  road.  Lon^ 
Island  railroad,  Trotting-course  lane,  Metropolitan  avenue, 
boundary  line  between  the  second  and  fourth  wards,  boundarr 
line  between  the  second  and  third  wards,  Fluahinf?  creek,  Irelaud 
Mill  road,  Lawrence  avenue,  Bradford  avenue.  Main  street,  Lin- 
coln street.  Union  street,  Broadway,  Parsons  avenue,  Linot>In 
street,  l*ercy  street,  Sanford  avenue,  Murray  lane,  Bay^ide 
avenue,  Little  Bayside  road,  Little  Neck  bay,  East  river.  Bowery 
bay.  Old  Bowery  Bay  road,  Jackson  avenue,  Rapelj'e  avenue,  the 
canal  and  Newtown  creek;  in  which  district  there  shall  be  one 
justice. 

.3.  The  third  district  embraces  the  territory  bounded  by  and 
within  Maspeth  avenue,  Maurice  avenue,  Calamus  road,  Lon^ 
Island  railroad,  Trotting-course  lane,  Metropolitan  avenue, 
boundary  line  between  the  second  and  fourth  wards,  Yanderveer 
avenue,  Jamaica  avenue,  Shaw  avenue,  Atlantic  avenue.  Morris 
avenue,  Rockaway  road,  boundary  line  between  Queens  and  Nas- 
sau counties,  Atlantic  ocean,  Rockaway  inlet,  boundary  line  be- 
tween Queens  and  Kings  counties  and  Newtown  creek;  in  which 
district  there  shall  be  one  justice. 

4.  The  fourth  district  embraces  the  territory  bounded  by  tod 
within  the  boundary  line  between  the  second  and  fourth  wards, 
the  boundary  line  between  the  second  and  third  wards.  Flushing 
creek,  Ireland  Mill  road,  Lawrence  avenue,  Bradford  avenae, 
Main  street,  Lincoln  street,  Union  street,  Broadway,  Parsons 
avenue,  Lincoln  street,  Percy  street,  Sandford  avenue,  Murrax 
lane,  Bayside  avenue,  Little  Bayside  road,  Little  Neck  bay. 
boundary  line  between  Queens  and  Nassau  coimties,  Rockaway 
road,  Morris  avenue,  Atlantic  avenue,  Shaw  avenue,  Jamaica 
avenue  and  Vanderveer  avenue;  in  which  district  there  shall  be 
one  justice. 

e.  In  the  borough  of  Richmond  there  shall  be  two  districts,  Mh 
follows: 

1.  The  first  district  embraces  wards  one  and  three  of  said  bor 
ough;  in  which  district  there  shall  be  one  justice. 

2.  The  second  district  embraces  wards  two,  four  and  five  of  said 

borough;  in  which  district  there  shall  be  one  justice. 

New.     Re-enactR   H   1358-1363  of   Greater  New  York   Charter,   as  uueoMi 
by  L.  1907.  cb.  603  and  U  1908,  ch.  462,  but  makes  no  change  in  the  Ia«- 

I  6.  Jvrlsdlctloii. 

The  municipal  court  of  the  city  of  New  York  shall  have  juris- 
diction: 

1.  Of  the  following  actions  when  the  amount  claimed  in  the 
summons  does  not  exceed  one  thousand  dollars,  exclusive  of  in- 
terest and  costs:  an  action  upon  a  contract,  express  or  implied, 
other  than  a  contract  to  marry;  an  action  to  recover  a  fine  or 
penalty;  an  action  to  establish  a  mechanic's  lien  on  real  propertj 
and  to  recover  a  personal  judgment  for  the  amount  due:  an 
action  to  foreclose  a  lien  on  a  chattel;  an  action  to  recover  dflffl- 
ages  for  nn  CKcane  from  the  jail  liberties  of  any  county  within 
the  city  of  New  York:  an  action  to  recover  damages  for  fraud  or 
deceit,  or  for  a  personal  injury-  or  an  injury  to  prooerty*  ex(^pt 
actions  to  recover  damages  for  assault,  battery,  malicious  prose- 
cution, false  imprisonment,  libel,  slander,  criminal  conversation, 
seduction,   or  loss  of  society  of  husband  or  wife;  an  action  tu 
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taKp,  state  and  determine  the  account  between  partners  after  dis» 
solution  or  other  termination  oi  their  partnership  relation,  and  to 
render  judgment  for  the  amount  so  found  to  he  due,  but  in  no 
event  for  more  than  one  thousand  dollars. 

2.  Of  the  foHowiiiK  actions  and  proceedings:  an  action  to  re- 
cover a  chattel  or  chattels  the  aggregate  value  of  which  does  not 
exceed  one  thousand  dollars,  with  or  without  damages  for  the 
taking  or  detention  thereof;  a  snmmary  proceeding  authorized  by 
the  code  of  civil  procedure  to  recover  possession  of  real  property 
situated  wholly  or  partly  within  the  district  where  the  applica- 
tion is  made,  and  in  such  a  proceeding  it  shall  not  be  necessary 
for  the  court  to  sign  the  warrant,  but  it  may  be  signed  by  the 
clerk:  an  action  in  behalf  of  the  people  of  the  state  or  the  city 
of  New  York,  brought  by  the  direction  of  a  commissioner  of 
public  charities  or  an  overseer  of  the  poor,  upon  a  bastardy  or 
nbandonment  bond;  an  action  upon  the  Dond  of  a  marshal  of  the 
city  of  New  York. 

3.  To  issue  or  vacate  a  requisition  to  replevy,  a  warrant  of  at- 
tachment, a  warrant  to  seize  a  chattel  and  an  order  of  arrest;  to 
>zrant  or  vacate  a  stay  of  execution  or  of  other  proceedings,  in- 
cluding a  warrant  in  summary  proceedings  to  recover  possession 
>f  real  property,  provided  that  in  summary  proceedings  no  stay 
<hall  be  granted  for  more  than  five  days;  to  render  judgment  in 
.in  action,  or  to  make  a  final  order  in  a  summary  proceeding, 
iipon  confession  or  upon  the  consent  of  both  parties. 

4.  Of  actions  and  summary  proceedings,  within  the  foregoing 
limitations,  by  or  against  the  city  of  New  York;  by  or  on  behalf 
of  the  people  of  the  state  of  New  York;  by  or  against  a  domestic 
corporation  or  a  foreign  corporation;  b:r  or  against  a  domestic  ot 
foreign  executor  or  administrator  in  his  representative  capacity; 
by  or  against  a  committee  of  an  incompetent. 

5.  Of  actions  and  proceedings  of  which  the  municipal  court  of 
the  city  of  New  York  had  jurisdiction  on  the  thirty-first  day  of 
August,  nineteen  hundred  and  fifteen. 

0.  To  provide  systems  of  conciliation  and  arbitration  and  to 
enter  judgment  upon  an  award  of  arbitrators. 

7.  To  open  a  default;  to  direct  or  set  aside  a  verdict;  to  vacate, 
amend,  correct  or  modify  any  process,  mandate,  judgment,  order 
or  final  order,  in  furtherance  of  justice,  for  any  error  in  form  or 
substance;  to  grant  a  new  trial  upon  any  of  the  grounds  for 
which  a  new  trial  may  be  granted  by  the  supreme  court  in  an 
action  pending  therein,  including  the  grounds  of  fraud  and  newly 
discovered   evidence. 

Former  |  1  of  Municipal  Court  Act  amended  and  rewritten.  |  1,  as 
amended  by  L.  1905,  ch.  513:  L.  1908,  ch.  496;  L.  1910,  ch.  588.  Orlsinally 
r«vi8ed  from  L.   1882.  cb.  410.   I  1285;  L.  1901,  cb.  466,   |  1364. 

Jurisdiction  increased  from  $500  to  91,000. 

Snbd.  4  .enlargcM  the  classes  of  cases  included  In  former  subd.  18.  Subd. 
6  is  new.  See  |  8,  subds.  6  and  6.  Former  |  2  omitted  because  the  court 
has  only  those  powers  tbat  are  speciflcally  granted.  In  summary  proceedings 
over  which  this  court  has  Jurisdiction  the  title  to  real  property  actually  does 
come  In  Issue  without  affectlhg  the  power  of  the  court.  In  other  cases  of 
which  this  court  has  jurisdiction  It  can  rareljr  if  ever  come  in  issue.  Bren 
under  former  |  2  the  court  is  ousted  of  Junsdlction  only  at  the  option  of 
the  defendant  and  upon  certain  contingencies. 

i  T.  Board  of  JuMticeii. 

1.  The  justices  of  this  court  shall  constitute  the  board  of  Jus- 
tices and  shall  discharge  the  functions  thereof.  They  shall  elect 
from  their  own  number  a  ore.^^ident  of  the  board  of  Justices,  and 
may  at  pleasure  remove  him  and  elect  a  successor  In  his  place. 
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The  ineetincs  of  the  board  shall  be  public,  and,  so  far  as  prac- 
ticable, shall  be  held  at  regular  intervals;  and  all  its  proceeding 
shall  be  recorded  by  its  secretary  and  shall  be  preserved.  A  ma- 
jority of  all  the  members  of  the  board  shall  constitute  a  quorum. 
The  board  may  by  resolution  provide  for  the  conduct  of  its  meet 
ings,  the  keeping  and  preservation  of  its  minutes  and  the  public 
inspection  thereof  at  reasonable  times;  for  the  order  of  judicial 
business,  the  manner  of  its  discharge  and  the  maintenance  of 
order  in  and  about  the  courts;  for  the  establishment  of  parts  of 
the  court  and  for  the  y^early  assignment  of  justices  to  hold  the 
several  parts  so  established;  provided,  however,  that  no  justice 
shall  sit  in  any  one  district  for  two  successive  months,  or  in  the 
borough  of  Manhattan  for  more  than  three  months  in  any  one 
year,  or  in  the  other  boroughs  for  more  than  the  minimum  num- 
ber of  months  under  a  system  of  complete  rotation  by  the  justices 
within  such  boroughs  respectively. 

3.*  The  president  of  the  board  of  justices  shall  preside  and  be 
entitled  to  a  vote  at  all  meetings  of  the  board.  In  addition  to  all 
the  other  powers  of  a  justice,  he  shall  exercise  general  super- 
vision of  the  business  of  the  court  and  have  such  other  powers  as 
may  be  conferred  by  resolutions  of  the  board.  He  shall,  when- 
ever he  deems  it  necessary  for  the  prompt  disposition  of  business, 
assign,  in  the  borough  from  which  he  was  elected,  any  justice 
temporaril;^"  to  hold  court  in  any  district  in  said .  borough  other 
than  that  in  which  he  had  been  assigned  by  the  board,  and  ma> 
assign  a  justice,  with  his  consent,  regardless  of  borough  lines,  to 
any  district  within  the  city,  and  transfer  cases  for  trial  from  one 
district  to  another  in  the  same  borough.  The  acts  or  directions  of 
the  president  of  the  board  of  justices  may  be  vacated,  amended  or 
modified  by  a  majority  vote  at  a  regular  or  special  meeting  of  the 
board. 

4.  The  board  of  justices  may  designate  a  clerk  of  said  court  for 
one  of  said  districts  to  act  as  secretary  of  said  board  and  from 
time  to  time  substitute  another  and  fix  a  compensation  to  be  paid 
for  such  service,  not  exceeding  the  sum  of  one  thousand  dollars 
per  annum.  The  secretary  of  the  board  of  justices  shall  have 
charge  of  such  administrative  work  and  perform  such  duties  as 
may  be  assigned  to  him  by  the  board.  He  shall  maintain  an 
office  where  he  shall  keep  such  records  as  the  board  may  direct. 

Former  |  11  of  Municipal  Court  Act,  and  I  1374  of  Greater  New  York 
Charter,  amended  and  rewritten  with  new  matter  added.  Bmbracea  some  of 
the  matter  contained  In  former  fi  12  and  13  of  Municipal  Coort  Act.  |  11, 
as  amended  by  L.  1904,  ch.  735;  L.  1907,  cb.  603.  Originally  revised  from 
L.    1901,    ch.   466,    |   1474. 

System   of  rotation  of  Jostices  retained. 

I  8.  Rnlea   of  court. 

The  board  of  justices  may  adopt  and  amend  rules  relating  to 
the  following  subjects: 

1.  The  hours  during  which  the  court  shall  be  open. 

2.  The  duties  of  the  secretary  of  the  board,  clerks,  deputy- 
clerks,  assistant  clerks,  stenographers,  interpreters,  attendants 
and  employees;  the  manner  of  keeping  records  and  papers,  the 
collection  and  disposition  of  moneys  and  accounts  thereof. 

3.  The  forms  and  practices  of  the  court,  including  forms  of 
pleading  and  all  matters  of  procedure  not  specifically  provided 
for  in  this  act. 

-^  ■_,  I  _  I,        -  --r 

*  Subd.  2.  as  It  appears  in  the  report  of  the  Municipal  Court  Commission, 
was  omitted  In  course  of  passage  through  the  Leglalatore. 
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4.  The  calendar  practice  and  the  designaf  *on  of  a  part  or  parts 
of  the  court  where  special  classes  of  cases  shall  be  brought  or 
tried. 

5.  The  establishment  of  a  system  of  conciliation  wherebv  con- 
troversies maj  be  submitted  by  consent  of  the  parties  to  a  justice 
of  the  court  for  informal  hearing  and  decision  without  entry  of 
judgment. 

6.  The  establishment  of  a  system  of  arbitration  and  the  pro- 
cedure thereof. 

Such  rules  shall  be  submitted  to  the  presiding  justices  of  the 
appellate  division  of  the  supreme  court  for  the  first  and  second 
departments,  or  to  the  justices  presiding  therein,  and,  when  ap- 
proved by  them,  shall  have  the  force  of  law. 

Former  J  12,  ftmended  and  rewritten,  with  some  of  Its  provlsioDfl  trans- 
ferred to  new  I  7,  unll  with  new  matter  added.  |  12,  as  amended  by 
L.  1903,  cb.  282;  L.  1904,  cb.  598;  L.  1907.  cb.  60S:  U  1908.  cb.  431. 
Originally  revised  from  L.  1901,  cb.  466,  |  137S. 

PiroTl8lons  for  forms  of  pleadings  and  systems  of  conciliation  and  arbitration 
are  new. 


I  9*  DeAtli  or  remowal  of  Jiuitlee  not  to  affect  piroceedlnffi. 

No  process,  action,  judgment,  execution  or  proceeding  shall 
abate  or  be  discontinued  by  reason  of  the  death,  removal  from 
office  or  vacancy  in  office  of  any  justice,  but  another  justice  shall 
proceed  to  hear,  try,  determine  and  give  judgment  in  and  upon 
the  same,  and  upon  all  matters  and  things  pending  and  unde- 
cided or  not  acted  upon. 

Former  I  10  rewritten,  f  16  originally  revised  from  L.  1867,  cb.  344; 
L.   1882,   cb.   410,    I   1890. 

I  lO.  Time  and  place  of  lioldlnv  eonrt. 

It  shall  be  the  duty  of  the  commissioners  of  the  sinking  fund 
to  provide  a  suitable  place  for  holding  court  in  each  district  in 
the  city  of  New  York;  and  more  than  one  place  in  any  district 
may  bo  provided  by  them  if  the  board  of  justices  shall  certify 
that  the  public  convenience  requires  such  additional  places. 

The  justices  assigned  by  the  board  of  justices  shall  hold  court 
in  one  or  more  parts  in  each  district  as  established,  and  on  such 
days  as  fixed,  bv  said  board  and  at  the  places  provided  by  the 
commissioners  of  the  sinking  fund.  In  each  district  in  the  bor- 
oughs of  Manhattan  and  Brooklyn,  and  in  the  second  district  of 
the  borough  of  The  Bronx,  on  every  dav  of  the  year  except 
Saturdays,  Sundays,  legal  ho^days  and  during  the  months  of 
July  and  August,  at  least  one  part  of  the  court  with  a  justice  in 
attendance  shall  be  open  for  tne  transaction  of  judicial  business. 
During  the  months  of  July  and  August  the  court  in  each  district 
shall  be  in  session  for  at  least  two  days  in  each  week  and  shall 
try  summary  proceedings,  actions  for  wages  and,  on  good  cause 
shown,  other  actions  where  the  rights  of  the  parties  may  be 
jeopardized  by  delay,  and  such  other  actions  as  the  court  may 
deem  proper  to  be  tried. 

Former  |  17  amended  and  rewritten.  %  17.  an  amended  by  L.  1907.  cb.  603. 
Originally  revi8e<l  from  L.  1SK2.  cb.  410.  |  1291:  U  1001.  oh.  466.  |  1371. 
ProvlittonM  of  second  Kontt^nce  of  former  nec-tion  revised  and  made  appUcabki 
to  tbe  Borough  of  Brooklyn  and  to  the  set-ond  district  of  the  Borough  of 
Bronx  (with  hours  of  holding  court  omitted),  and  classes  of  cases  to  be  tried  in 
July  and  August  enlarged. 

§11.   Seals. 

The  court  in  each  district  shall  have  an  official  seal  on  which 
shall  be  engraved  the  arms  of  ihc  state  of  New  York,  the  name 
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The  meetings  of  the  board  shall  be  public,  and,  so  far  as  prmc- 
ticable,  shall  be  held  at  regular  intenrals;  and  all  its  proceedinf^s 
shall  be  recorded  by  its  secretary  and  shall  be  preserved.  A  ma- 
jority of  all  the  members  of  the  board  shall  constitute  a  quorum. 
The  board  may  by  resolution  provide  for  the  conduct  of  its  meet 
ings,  the  keeping  and  preservation  of  its  minutes  and  the  pnblie 
inspection  thereof  at  reasonable  times;  for  the  order  of  judicial 
business,  the  manner  of  its  discharge  and  the  maintenance  of 
order  in  and  about  the  courts;  for  the  establishment  of  parts  of 
the  court  and  for  the  ^^early  assignment  of  justices  to  hold  the 
several  parts  so  established;  provided,  however,  that  no  justice 
shall  sit  in  any  one  district  for  two  successive  months,  or  in  the 
borough  of  Manhattan  for  more  than  three  months  in  any  one 
year,  or  in  the  other  boroughs  for  more  than  the  minimum  num- 
ber of  months  under  a  system  of  complete  rotation  by  the  justices 
within  such  boroughs  respectively. 

3.*  The  president  of  the  board  of  justices  shall  preside  and  be 
entitled  to  a  vote  at  all  meetings  of  the  board.  In  addition  to  all 
the  other  powers  of  a  justice,  he  shall  exercise  general  supei^ 
vision  of  the  business  of  the  court  and  have  such  other  powers  as 
may  be  conferred  by  resolutions  of  the  board.  He  shall,  when- 
ever he  deems  it  necessary  for  the  prompt  disposition  of  business 
assign,  in  the  borough  from  which  he  was  elected,  any  justice 
temporarily  to  hold  court  in  any  district  in  said. borough  other 
than  that  in  which  he  had  been  assigned  by  the  board,  and  ma> 
assign  a  justice,  with  his  consent,  regardless  of  borough  lines,  to 
any  district  within  the  city,  and  transfer  cases  for  trial  from  one 
district  to  another  in  the  same  borough.  The  acts  or  directions  cf 
the  president  of  the  board  of  justices  may  be  vacated,  amended  or 
modified  by  a  majority  vote  at  a  regular  or  special  meeting  of  the 
board. 

4.  The  board  of  justices  may  designate  a  clerk  of  said  court  for 
one  of  said  districts  to  act  as  secretary  of  said  board  and  from 
time  to  time  substitute  another  and  fix  a  compensation  to  be  paid 
for  such  service,  not  exceeding  the  sum  of  one  thousand  dollars 
per  annum.  The  secretary  of  the  board  of  justices  shall  have 
charge  of  such  administrative  w*ork  and  perform  such  duties  as 
may  be  assigned  to  him  by  the  board.  He  shall  maintain  an 
office  where  he  shall  keep  such  records  as  the  board  may  direct. 

Former  |  11  of  MnnicitMl  Coart  Act,  and  I  1S74  of  GrMter  New  toit 
Charter,  amended  and  rewritten  with  new  matter  added.  Embrace*  some  of 
the  matter  contained  In  former  |f  13  and  18  of  Municipal  Court  Act.  S  U, 
as  amended  by  L.  1004,  ch.  735;  L.  1&07,  ch.  603.  Originally  Krlaed  from 
L.    leoi,    ch.   466,    f    1474. 

System   of  rotation  of  Jwtlcea  retained. 

I  8.  Rulea   of  court. 

The  board  of  justices  may  adopt  and  amend  rules  relating  to 
the  following  subjects: 

1.  The  hours  during  which  the  court  shall  be  open. 

2.  The  duties  of  the  secretary  of  the  board,  clerks,  deputy- 
clerks,  assistant  clerks,  stenographers,  interpreters,  attendants 
and  employees:  the  manner  of  keeping  records  and  papers,  the 
collection  and  disposition  of  moneys  and  accounts  thereof. 

3.  The  forms  and  practices  of  the  court,  including  forms  of 
pleading  and  all  matters  of  procedure  not  specifically  provided 
for  in  this  act. 

*  Subd.  2.  as  it  appears  In  the  report  of  the  Municipal  Court  Goauniailoiik 
was  omitted  in  course  of  passage  through  the  LoglaUtore. 
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4.  The  calendar  practice  and  the  desigrnat  'Vn  of  a  part  or  parts 
of  the  court  where  special  classes  of  cases  shall  be  brought  or 
tried. 

5.  The  establishment  of  a  system  of  conciliation  whereby  con- 
troversies maj  be  submitted  by  consent  of  the  parties  to  a  justice 
of  the  court  for  informal  hearing  and  decision  without  entry  of 
Judgment. 

6.  The  establishment  of  a  system  of  arbitration  and  the  pro- 
cedure thereof. 

Such  rules  shall  be  submitted  to  the  presiding  justices  of  the 
appellate  diyislon  of  the  supreme  court  for  the  first  and  second 
departments,  or  to  the  justices  presiding  therein,  and,  when  ap- 
proved by  them,  shall  have  the  force  of  law. 

Former  J  12.  amended  and  rewritten,  with  some  of  its  proTisions  trans- 
ferred to  new  I  7,  anl3  with  new  matter  added.  |  12,  as  amended  by 
U  1903.  ch.  282;  U  1904,  ch.  598:  L.  1907.  ch.  008;  U  1908,  ch.  431. 
Originally  reyised  from  L.   1901,  cb.  466,  $  137S. 

ProTislons  for  forms  of  pleadings  and  systems  of  conciliation  and  arbitration 
are  new. 


I  9«  DeAtli  or  remowal  of  Jitstiee  not  to  affect  piroceedlnffa. 

No  process,  action,  judgment,  execution  or  proceeding  shall 
abate  or  be  didcontinned  by  reason  of  the  death,  removal  from 
oflfice  or  vacancy  in  office  of  any  justice,  but  another  justice  shall 
proceed  to  hear,  try,  determine  and  give^  judgment  in  and  upon 
the  same,  and  upon  all  matters  and  things  pending  and  unde- 
cided or  not  acted  upon. 

Former  |  16  rewrltton.  I  16  originally  reyised  from  L.  1857,  ch.  344; 
L.   1882,   ch.   410,    f    1890. 

f  lO.  Time  and  place  of  lioldlnv  covrt. 

It  shall  be  the  duty  of  the  commissioners  of  the  sinking  fund 
to  provide  a  suitable  place  for  holding  court  in  each  district  in 
the  city  of  New  York;  and  more  than  one  place  in  any  district 
may  be  provided  by  them  if  the  board  of  justices  shall  certify 
that  the  public  convenience  requires  such  additional  places. 

The  justices  assigned  by  the  board  of  justices  shall  hold  court 
in  one  or  more  parts  in  each  district  as  established,  and  on  such 
days  as  fixed,  bv  said  board  and  at  the  places  provided  by  the 
commissioners  of  the  sinking  fund.  In  eat'h  district  in  the  bor- 
oughs of  Manhattan  and  Brooklyn,  and  in  the  second  district  of 
the  borough  of  The  Bronx,  on  every  dav  of  the  year  except 
Saturdays,  Sundays,  legal  holidays  and  during  the  months  of 
July  and  August,  at  least  one  part  of  the  court  with  a  justice  in 
attendance  snail  te  open  for  the  transaction  of  judicial  business. 
During  the  months  of  July  and  August  the  court  in  each  district 
shall  be  in  session  for  at  least  two  days  in  each  week  and  shall 
try  summary  proceedings,  actions  for  wages  and,  on  good  cause 
shown,  other  actions  where  the  rights  of  the  parties  may  be 
jeopardized  by  delay,  and  such  other  actions  as  the  court  may 
deem  proper  to  be  tried. 

Former  f  17  amended  and  rewritten.  |  17.  an  amended  by  L.  1907.  ch.  608. 
Origlnally  reyised  from  L.  1882.  ch.  410,  j|  1291;  L.  1901,  cb.  466.  X  1371. 
Proyisions  of  second  Reutence  of  former  section  revised  and  made  applicabk* 
to  the  Borough  of  Brooklyn  and  to  the  second  district  of  the  Borouj^h  of 
Bronx  (with  honni  of  holding  court  omitted),  and  classes  of  ca^es  to  be  tried  in 
July  and  August  enlarged. 

{11.  Seals. 

The  court  in  each  district  shall  have  an  official  seal  on  which 
shall  be  engraved  the  arms  of  the  state  of  New  York,  the  name 
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fi  11.  Seals. 

The  court  in  each  district  shall  have  an  official  seal  on  which 

shall  be  eugraved  the  arms  of  the  state  of  New  York,  the  name 

of  the  court,  the  borough  and  the  district.     Such  seals  ahal!  be 

furnished  at  the  expense  of  the  city  of  New  York. 

Former  |  18  rewritten  wlthont  sabstantlal  change,     f  18  originally  rertefd 
from  L.   1882,  ch.  410,   |   1293;   U   1901,  ch.  466,   f   1371. 

|I^12,  Aece««  to  court  honses)  expemsea  of  conrty  Movr  paid. 

The  justices  of  the  court  shall  have  access  to  and  possession  of 
the  court  houses.  It  shall  be  the  duty  of  the  board  of  aldermen 
of  the  city  of  New  York  and  its  several  bfflcers  charged  with 
duties  in  that  behalf,  to  supply  and  paj;  for  whatever  may  be 
necessary  for  the  transaction  of  the  business  of  said  court  and 
the  justices  thereof,  to  supply  all  proper  accommodations,  books, 
stationery  and  furniture,  and  to  pay  aJl  salaries,  compensations 
and  expenses  and  disbursements  herein  authorized;  and  the  board 
of  estimate  and  apportionment  shall  annually  include  in  its  final 
estimate  such  sums  as  may  be  necessary  to  pay  the  same. 

Fomer  f  19  rewritten  wlthoat  rabataiitial  change.     |  19  originally  WflaBS 
from  L.   1901,  ch.  466,    |   1380. 

I  IS.  Criminal  and  civil  contempt. 

All  of  the  provisions  of  the  judiciary  law  relating  to  civil  and 
criminal  contempts  shall  apply  to  this  court,  except  subdivisioD 
seven  of  section  seven  hundred  and  fifty-three  of  said  law  and 
except  that  the  provisions  of  said  law  relating  to  sheriffis  shall 
apply  to  marshals,  subject  to  the  provisions  of  section  one  hun- 
dred  and  fifty-oue  of  this  act. 

New.     Supersedes  former  ff  4t-Sg, 
Sfee  Judiciary  Law,  ||  760-781. 

I  14.  Process  s  where  aerT-lce  naay  be  made. 

The  court  shall  have  power  to  send  its  process  and  other  man' 
dates  in  an  action  or  special  proceeding  of  which  it  has  juris- 
diction to  any  part  of  the  city  of  New  York  for  service  or  execo- 
tion,  and  to  enforce  obedience  thereto,  and  the  power  and  au- 
thority of  said  court  extends  to  the  whole  of  said  city  of  New 
York,  except  as  otherwise  expressly  prescribed  in  this  act. 

Former  f  9  rewritten  without  substantial  change.  I  9  originally  reritcd 
from  L.   1901.  ch.  466,  |  1368. 

i  16.  Conformity  to  •npreme  court  practice. 

Except  as  otherwise  provided  in  this  act  or  in  the  rules»  the 
practice,  pleadings,  forms  and  procedure  in  this  court  shall  con- 
form, as  nearly  as  may  be,  to  me  practice,  pleadings,  forms  and 
procedure  existing  at  the  time  in  like  causes  in  the  supreme 
court,  any  statutory  limitations,  heretofore  enacted,  to  the  con- 
trary thereof  notwithstanding. 

New.  Supersedes  former  |  20.  Adopted  from  U.  8.  B.  S.,  |  914,  proTidlni 
that  the  practice  on  the  law  side  of  the  federal  courts  shall  conform  to 
the  State  practice.  Insures  the  application  to  the  Municipal  Court  of  pro- 
▼isions  of  the  Code  of  Ciyil  Procedure  notwithstanding  f  3347  thereof,  • 
section  which  has  produced  much  oonflict  of  authorltj. 
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*  TTTXJE  n. 

Venne  and  commencement  of  actions;  parties. 

Sec.  IT.  Venae. 

18.  Commencement  of  action. 

19.  Beqnlsltes   of   summons. 

20.  F'onn  of  irammons. 

21.  Method    of   Bcrvlner   summons. 

22.  Who  may  serve  summons  or  precept;  proof  of  seryice. 

23.  Substitutes   for   personal   service  of   summons. 

24.  Endorsement  upon  summons  In  action  for  penalty, 

25.  Endorsement  upon  summons  for  execution  against  the  person. 

26.  Guardian  ad  litem. 

2T.  Joinder  of  parties;    interpleader. 

28.  Prosecuting  or  defending  as  a  poor  person. 

I  17.  Venue. 

1.  An  action  must  be  brought  in  a  district  in  which  either  the 
plaintiff  or  defendant  or  one  of  the  plaintiffs  or  one  of  the  de- 
fendants resides,  unless  all  the  plaintiffs  or  all  the  defendants 
reside  out  of  the  city  of  New  York,  in  which  case  the  action  may 
be  brought  in  any  district;  but  an  action  brought  by  the  assignee 
of  the  cause  of  action  shall^  upon  the  demand  of  a  defendant 
made  as  provided  in  subdivision  two  of  this  section,  be  trans- 
ferred to  the  district  in  which  the  defendant  resides,  and  the 
court  must  make  an  order  for  such  transfer,  as  provided  in  said 
subdivision.  The  district  in  which  is  situated  the  place  for  the 
regular  transaction  of  business  of  an  individual  who  does  not 
reside  in  the  city  of  New  York,  and  the  place  where  a  corpora- 
tion transacts  its  general  business  or  keeps  an  office  or  has  an 
agency  established  for  the  transaction  of  business,  or  is  established 
by  law,  shall  be  deemed  the  place  of  residence  under  the  provisions 
of  this  section.  The  city  of  New  York  may  sue  or  be  sued  in  any 
district,  except  as  provided  in  subdivision  three  of  this  section. 

2.  If  the  action  is  brought  in  the  wrong  district,  it  may  never- 
theless remain  there  unless  the  defendant  demands  that  it  be 
transferred.  Such  demand  must  be  made  in  writing  and  filed 
with  the  clerk  l)efore  or  at  joinder  of  issue  and  must  specify  the 
district  to  which  the  defendant  desires  the  action  to  be  trans- 
ferred and  facts  under  oath  showing  that  such  district  is  the 
proper  one.  The  court  must  thereupon  transfer  the  action  to  the 
proper  district,  and  may  in  its  discretion  impose  five  dollars  costs 
against  the  plaintiff. 

3.  All  actions  by  or  on  behalf  of  the  city  of  New  York,  or  any 
department  thereof,  to  recover  a  fine  or  penalty,  must  be  brought 
in  the  district  where  the  violation  of  law  occurred. 

4.  An  action  or  special  proceeding  may  upon  consent  be  trans- 
ferred by  the  court  to  a  district  other  than  that  in  which  it  is 
pending. 

5.  Nothing  in  this  section  shall  be  construed  to  preveni  the 
board  of  justices  from  designating  a  part  or  parts  of  the  court 
where  special  classes  of  cases  shall  be  brought  or  tried,  or  the 
president  of  the  board  of  justices  from  transferring  cases  from 
one  district  to  another  in  the  same  borough. 

Former  {  25  amended  and  rcv.-rlttcn.  Subdivision  5  Is  new.  |  25,  as 
Amended  by  L.  1004.  cbs.  93,  C25;  U  1007,  ch.  608.  Originally  reylaed 
from  U  1901,  ckx.  466,  f  1370. 
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i  24*  Bndorsemeut  «pou  •iiiiimons  In  actton  for  penalty. 

If  no  written  complaint  is  delivered  to  the  defendant  in  an 
action  for  a  penalty  or  forfeiture,  the  sununons  and  the  copy 
thereof  delivered  to  the  defendant  must  bear  an  endorsement 
Bubstantially  in  the  following  form:  *'  according  to  the  pro- 
visions of,"  adding  such  a  description  of  the  section  of  the  statute 
or  ordinance  as  will  identify  it  with  convenient  certainty. 

Former  i  38  amended  In  form.  |  38  orlgintllj  reTiaed  from  Oode  CIt. 
Pro.,   f   1897. 

i  25.  Kndomement  npon  anntntons  tor  execntlon  narnlnjit 
tlie  person. 

If  no  verified  complaint  is  served  with  the  summons  in  an  action 
where  execution  against  the  person  may  issue  upon  the  judgment, 
the  summons  and  the  copy  delivered  to  the  defendant  must  boar 
an  indorsement  substantially  in  the  following  language:  *'  Plain- 
tiff claims  defendant  is  liable  to  arrest  and  imprisonment  in  this 
case." 

Former  |  30  amended  In  form.     |  39  new  in  former  Municipal  Court  Act. 

i  86.  Onardlan  ad  litem. 

When  a  guardian  is  necessary  he  must  be  appointed  by. the 
court  as  follows: 

1.  If  the  infant  is  plaintiff,  the  appointment  must  be  made 
before  the  summons  is  issued,  npon  the  application  of  the  infant, 
if  he  is  of  the  age  of  fourteen  years  or  upwards;  if  under  that 
age,  upon  the  application  of  some  relative  or  friend.  The  con- 
sent in  writing  or  the  guardian  to  be  appointed  and  to  be  liable 
for  costs  if  he  fails  in  the  action,  must  be  filed  with  the  clerk  of 
the  court  in  the  district  where  the  action  is  brought,  except  that 
the  guardian  shall  not  be  liable  for  costs  where  the  plaintiff  has 
received  leave  to  prosecute  as  a  poor  ^rson. 

2.  After  the  filing  of  proof  of  service  of  the  summons  against 
an  infant  defendant,  no  other  proceeding  shall  be  taken  in  the 
action  until  a  person  has  been  appointed  as  his  guardian  for  the 
purpose  of  the  action.  Upon  the  nomination  of  the  defendant, 
the  court  must  appoint  a  proper  person  for  that  purpose,  but  if 
the  defendant  neglects  or  refuses  to  nominate,  the  court  may,  on 
application  of  the  plaintiff,  appoint  any  proper  person  as  a 
guardian  upon  the  filing  of  such  person's  written  consent  with 
the  clerk.  The  guardian  so  appointed  is  not  responsible  for 
costs. 

3.  Where  no  guardian  has  been  appointed,  as  in  this  section 
provided,  the  court  shall,  at  any  time  -before  judgment,  make 
such  appointment.  The  guardian  so  appointed  is  not  responsible 
for  costs. 

Former  {41  amended;  snbd.  8  new.  I  41  orlgtnallj  revised  from  Code 
Civ.   Pro.,    I  2888;   L.   1882,  cli.  410,   |   1295. 

I  27.   [Am'd,   1910.]     Joinder   of   partieii;   Interiileader. 

1.  Except  as  otherwise  expressly  provided  in  this  act,  all  qnes* 
tions  as  to  the  joinder  of  parties  shall  be  determined  by  the  pro- 
visions of  law  npnlicable  to  like  cases  in  the  supreme  court. 

2.  No  action  shall  bo  defeated  by  the  nonjoinder  or  misjoinder 
of  parties.  The  names  of  new  parties  may  be  added  and  the 
names  of  parties  misjoiiied  may  be  struck  out.  by  order  of  the 
court,  at  nny  stnfre  of  the  cause  and  upon  such  terms  as  justice 
may  require. 

3.  Upon  the  application  of  the  defendant  in  an  action  brought 
to  recover  upon  a  contract  or  to  recover  a  chattel,  the  coart  may 
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Interejt  thereon  from  the day  of  ........  19. .,  together 

with  the  costs  of  this  action. 

Dated,  New  York  city,  the day  of ,  19... 

,  or  , 

Attorney  for  the  plaintiff.  Clerk. 

(Office  and  post-offlce  address.) 
Plaintiffs  address 

Farmer  |  28  amended  and  KTised  to  conform  to  new  |  19.  {  28  new  in 
fonner  Municipal  Court  Act. 

i  ai.  Method  of  serving  ■nmmons. 

1.  The  summons  maj  be  served  upon  the  defendant  within  the 
city  of  New  York  in  like  manner  as  thongh  the  snmmons  issued 
out  of  the  supreme  court,  except  as  otherwise  provided  in  this 
act  or  in  the  rules,  provided  that  it  shall  not  be  served  by 
publication. 

New.  Supersedes  fonner  |  31.  |  81  originally  revlaed  from  L.  1882,  ch. 
410,  f  1300.  For  service  of  summons  in  Supreme  Court  see  Code  Civ.  Pro., 
i  426  et  seq. 

i  22.  ^n^ho  •  may  serve  ■nmmoiia  or  preeepty  proof  of 
«ervlce. 

1.  Personal  service  of  summons  or  service  of  a  precept  in  sum- 
mary proceedings  shall  be  made  by  a  marshal  or  by  any  other 
person  over  the  age  of  eighteen  years  and  not  a  party  to  the 
action. 

2.  Proof  of  service  shall  be  made  by  the  certificate  of  the 
marshal  or  by  the  affidavit  of  the  person  by  whom  the  service 
was  made;  and  such  certificate  or  affidavit  shall  be  indorsed  upon 
or  annexed  to  the  summons  or  precept. 

3.  Within  two  days  after  service,  the  snmmons,  or  the  sum- 
mons and  complaint  if  the  complaint  was  served  with  the  sum- 
mons, must  be  filed  with  proof  of  service  in  the  office  of  the 
clerk  in  the  district  where  the  action  is  pending. 

Former  |  36  revised  and  amended  to  conform  to  new  practice,  f  36 
orlglnaUy  revised  from  L.    1882.  ch.  410,   f   1301. 

i  28.  Svbstltutea  for  personal  service  of  ■nmBtons. 

An  order  for  the  service  of  a  summons  upon  a  defendant  re- 
siding within  the  city  of  New  York  may  be  made  by  the  court  in 
the  district  in  which  the  action  is  brought,  upon  satisfactory 
proof,  by  the  affidavit  of  a  person  not  a  party  to  the  action,  that 
proper  and  diligent  effort  has  been  made  to  serve,  the  summons 
upon  the  defendant,  and  that  the  place  of  his  sojourn  cannot  be 
found,  or  if  he  is  within  the  city  that  he  avoids  service  so  that 
personal  service  cannot  be  made.  The  contents  of  the  order,  the 
method  of  service  of  the  summons,  the  proof  of  service  thereof, 
and  the  method  of  filing  the  order  and  the  papers  on  which  it 
was  granted  shall  be  the  same  as  though  the  summons  were 
issued  out  of  the  supremo  court,  unless  otherwise  provided  by 
the  rules;  except  that  the  service  must  be  made  and  the  order 
and  papers  filed  with  the  clerk  within  five  days  after  the  order  is 
granted.  On  filing  proof  of  due  service,  the  summons  is  deemod 
served,  and  the  same  proceedings  may  be  taken  thereupon  as  if 
personal  service  thereof  had  been  made,  except  that  no  execu- 
tion against  the  person  shall  issue  upon  a  judgment  entered  upon 
such  service. 

Former  |i  82-34  revised  and  amended  to  conform  to  new  practice. 
11  32-34  orlsflnally  revised  from  Code  Civ.  Pro..  f|  436-437.  See  Code  Civ. 
no.,  I  485  et  scq. 
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i  24*  Budoraement  «poB  •ummona  In  action  for  peaaltr- 

If  no  written  complaint  is  delivered  to  the  defendant  in  an 
action  for  a  penalty  or  forfeiture,  the  summons  and  the  copy 
thereof  delivered  to  the  defendant  must  bear  an  endorsement 
substantially  in  the  following  form:  "  according  to  the  pro- 
visions of,'*  adding  such  a  description  of  the  section  of  the  statute 
or  ordinance  as  will  identify  it  with  convenient  certainty. 

Former  |  38  amended  ia  fonn«  |  38  orlgiiially  revised  from  Code  Clr. 
Pro.,    f   1897. 

I  25.  Bndoraement  upon  •nmmona  for  exeentloa  asainit 
tike  peraou. 

If  no  verified  complaint  is  served  with  the  summons  in  an  action 
where  execution  against  the  person  may  issue  upon  the  judgment 
the  summons  and  the  copy  delivered  to  the  defendant  must  beir 
an  indorsement  substantially  in  the  following  language:  **  Plain- 
tiff claims  defendant  is  liable  to  arrest  and  imprisonment  in  this 
case." 

Former  |  30  amended  In  fonn.     |  89  new  in  former  Manlclpal  Conrt  ML 

i  2e.  Gnardlan  ad  litem. 

When  a  guardian  is  necessary  he  must  be  appointed  by  tbe 
court  as  follows: 

1.  If  the  infant  is  plaintiff,  the  appointment  must  be  made 
before  the  summons  is  issued,  upon  the  application  of  the  infant, 
if  he  is  of  the  age  of  fourteen  years  or  upwards;  if  under  that 
age,  upon  the  application  of  some  relative  or  friend.  The  con- 
sent in  writing  of  the  guardian  to  be  appoint^  and  to  be  liable 
for  costs  if  he  fails  in  the  action,  must  be  filed  with  the  clerk  of 
the  court  in  the  district  where  the  action  ia  brought,  except  that 
the  guardian  shall  not  be  liable  for  costs  where  the  plaintiff  h&s 
received  leave  to.  prosecute  as  a  poor  person. 

2.  After  the  filing  of  proof  of  service  of  the  summons  against 
an  infant  defendant,  no  other  proceeding  shall  be  taken  in  ihe 
action  until  a  person  has  been  appointed  as  his  guardian  for  the 
purpose  of  the  action.  Upon  the  nomination  of  the  defendant 
the  court  must  appoint  a  proper  person  for  that  purpose,  but  if 
the  defendant  neglects  or  refuses  to  nominate,  the  court  may.  on 
application  of  the  plaintiff,  appoint  any  proper  person  as^  a 
guardian  upon  the  filing  of  such  person's  written  consent  with 
the  clerk.  The  guardian  so  appointed  is  not  responsible  for 
costs. 

3.  Where  no  guardian  has  been  appointed,  as  in  this  section 
provided,  the  court  shall^  at  any  time  before  judgment,  make 
such  appointment.  The  guardian  so  appointed  is  not  responsible 
for  costs. 

Former   f   41   amended;   rabd.   8  new.     f   41  origfnally  rerlaed  from  Co£« 
GlT.  Pro.,   I  2888;   L.   1882,  ch.  410,   {   1295. 

I  27.   [Am'd»   1910.]     Joinder   of   partiea;   Interpleader. 

1.  Except  as  otherwise  expressly  provided  in  this  act,  all  qne«- 
tions  as  to  the  joinder  of  parties  shall  be  determined  by  the  pri> 
visions  of  law  npnlicable  to  like  cases  in  the  supreme -court. 

2.  No  action  shall  be  defeated  by  the  nonjoinder  or  misjoinder 
of  parties.  The  names  of  new  parties  may  be  added  and  the 
names  of  pnrtios  niisjoined  may  be  struck  out,  by  order  of  the 
court,  at  any  stape  of  the  cause  and  upon  such  terms  as  justioe 
may  require. 

3.  Upon  the  application  of  the  defendant  In  an  action  hron?ht 
to  recover  upon  a  contract  or  to  recover  a  chattel,  the  court  may 
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make  an  order  of  interpleader  or  an  order  joining  adverse  claim- 
ants as  parties  defendant,  according  to  the  provisions  of  law 
applicable  to  like  cases  in  the  supreme  court. 

4.  The  deposition  of  a  party  to  an  action  in  this  court  or  of  a 
person  who  expects  to  be  a  party  to  an  action  about  to  be 
brought  in  this  court  may  be  taken  at  his  own  instance  or  at  the 
Instance  of  an  adverse  party,  or  by  a  co-plaintiff  or  co-defendant 
at  any  time  before  or  during  the  trial,  in  the  same  manner  as 
such  depositions  are  taken  under  the  provisions  of  law  applicable 
to  like  cases  in  the  supreme  court. 

Snbd,   4   added   by   L.    1916.    ch.   610,   In   eff^t  Sept.    1,    1916. 
Supernedes   former   ff   42,   43  and   187.     Subdlriplon   2   la  brsed   upon  New 
Jersey  Prac.  Act  of  1912,  J  9. 
See  Code  CW.  Pro.,  |  446  et  aeq.,  and  |  820. 

i  28*  Proaecntlns  or  defending  am  a  poor  person. 

Except  as  otherwise  expressly  provided  in  this  section  or  in  the 
rules  of  the  court,  a  person  may  obtain  leave  to  prosecute  or  de- 
fend an  action  as  a  poor  person  and  to  have  an  attorney'  assigned, 
to  conduct  his  case,  in  accordance  with  the  provisions  of  law  ap- 

f>U cable  to  like  cases  in  the  supreme  court.  The  petition  for  such 
eave  may  be  verified  before  the  clerk  of  the  court  in  the  district 
where  the  action  is  brought,  and  the  certificate  of  the  clerk  that 
he  has  inquired  into  the  facts  of  the  case  and  that  in  his  opinion 
the  plaintiff  has  a  prima  facie  cause  of  action  or  that  the  de- 
fendant has  a  prima  facie  defense,  as  the  case  may  be,  shall  have 
the  same  force  and  effect  as  the  certificate  of  an  attorney. 

Superaedea  former  H  46-53.     See  Code  CIt.  Pro.,  f  458  et  aeq, 

NoTB  TO  TiTLB  II. —  Otber  former  aecttona  baTe  been  diapoaed  of  aa  foUowa : 

i  29  transferred  to  f  176;   f  35  to  S   129;   i  44  to  i   174;   ii  87  and  40 

>0inltted. 
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TITLE  nx. 

Provisional    remedies   and    actions   to    forocloee    liens   oa 

chattels. 

Article  1.  Arrest 

2.  Attachment* 

8.  Bepleyln. 

4.  Action  to  foreclose  a  lien  on  a  chattd. 

article:  first. 

Arrest. 

Sec.  29.  Oroands  of  arrest. 

30.  Procedore. 

31.  Return  of  summons;  directions  in  order. 

32.  Proci>eding8   after   arrest;    detention    of    defendant;    adjoorament  of 

trial. . 
88.  Plaintiff  to  be  notified  of  arrest. 
34.  DlscharKP  un  giving  ball  or  making  deposit;  bood  for  Jail  liberties. 

36.  guuliflcations  of  bail. 

3d.  Papers    to   be   delivered    by    marshal;    notice   of   rejection    of   bail; 
notice  of  Justiflcatlon  of  ball. 

37.  Dlnoharge  on  motion. 

38.  Motion  to  reduce  twll  or  to  increase  aecarlty  given  hy  plaintiff. 

I   20.   Groanda  of  arreait. 

A  defendant  maj  be  arrested  in  an;r  case  of  which  this  court 
hSH  jnriRdiction  and  in  which  he  mi^ht  be  arrested  were  the 
action  brought  in  the  supreme  court. 

Substitute  for  former  f  56.  See  Code  Civ.  Pro.,  I  549,  whicb  coven 
everything  material  in  former  section. 

The  limitations  as  to  the  amount  ($100)  in  snbdlvlslcna  3  and  4  of  foraer 
section  are  omitted.  Tbey  do  not  apply  to  the  cases  specified  In  the  otiier 
subdivlHions.  and  there  is  no  such  limitation  applicable  to  arrest  in  other 
cuurtH  of  record. 

Formor  subdivision  1  omitted  because  deemed  unfair  to  residents  of  the  State 
who  do  not  r«»»ide  in   the  City  of  New  York. 

Former  |  55  omitted  I>ecaase  covered  by  new  i  151. 

I  80.  Proceedure. 

The  procedure  in  cases  of  arrest,  including  the  charging  and 
exoneration  of  bail,  shall  conform  as  nearly  as  may  be  to  the 
procedure  in  like  cases  in  the  supreme  court,  except  as  otherwise 
provided  in  this  title;  and  the  provisions  applicable  to  a  sheriff  in 
such  cases  shall  apply  to  the  marshal.  The  order  of  arrest  must 
be  issued  by  the  clerk  when  granted  by  the  court  or  a  justice 
thereof. 

New.  Supersedes  former  |  57  and  much  of  the  matter  In  other  apctioo*  of 
thiH  article.  See  Code  Civ.  Pro.,  ch.  7,  tit.  1.  AiBdavlt  and  underuklng  to 
be  furnished  by  plaintiff,  see  Code  Civ.   Pro.,   ||  557,  559,  560.   1990. 

Code  Ciy.  Pro.,  81  501-601  (ch.  7,  tit.  1,  art.  4)  relating  to  cbanrinirawl 
e.Tonrratlon  of  ball  did  not  apply  to  this  court  (Code  Civ.  Pro.,  |  3»*4«. 
811  bd.  a)  ;  yet  the  Hubject  matter  thereof  was  not  contained  In  the  former  art, 
either  expressly  or  by  reference. 

As  to  marshals,  see  new  {151. 

I  31.  Return  off  saininoift«|  directions  In  order. 

When  an  order  of  nrrost  is  issued  to  accompany  the  summons, 
the  summons  must  be  made  returnable  to  the  court  immediately 
upon  the  arrest;  the  order  of  arrest  must  so  direct  and  must  fix 
the  sum  in  which  the  defendant  may  be  let  to  bail. 

Former  I  58  rewritten,  f  58  originally  revtsed  from  L.  1882,  ch.  4ia 
f  1307. 
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i  82.  ProeeedllBS«  after  arre«t|  detention  of  defendant  | 
adjonmment  of  trial. 

1.  The  marshal,  upon  arresting  the  defendant  by  virtue  of  such 
an  order,  must  at  the  same  time  serve  upon  him  the  summons  and 
a  copy  of  the  order  of  arrest  and  of  the  papers  upon  which  it  was 
granted.  Unless  bail  is  given  or  the  deposit  made  as  prescribed 
by  law,  the  marshal  upon  arresting  the  defendant  must  take 
him  forthwith  before  the  court  in  the  district  where  the  action 
is  pending;  but  if  the  court  is  hot  then  in  session,  he  must  take 
him  to  the  jail  of  the  county  embracing  said  district,  to  be  kept 
there  until  the  next  day  when  the  court  is  in  session,  on  which 
day  the  marshal  must  take  him  before  the  court;  and  thereafter 
the  defendant  must  be  kept  in  the  jail  until  discharged  by  law, 
except  that  the  court  or  a  justice  thereof  must  direct  that  he  be 
brought  into  court  at  the  trial  and  may  direct  that  he  be  brought 
into  court  at  any  other  time. 

2.  The  detention  of  the  defendant  shall  in  no  case  exceed  two 
days,  excluding  Sundays  and  legal  holidays,  from  the  time  of  his 
first  being  taken  before  the  court,  unless  within  that  time  the  trial 
of  the  action  is  commenced  and  continued  without  unnecessary 
interruption  or  unless  an  adjournment  is  granted  at  the  defend- 
ant's request.     An  adjournment  for  more  than  two  days  may  be 

f ranted  on  application  of  the  plaintiff,  provided  that  the  de- 
endant  be  discharged  from  custody,  in  which  event  the  action 
may  proceed  and  the  defendant  will  be  liable  to  arrest  on  execu- 
tion if  judgment  is  recovered  against  him. 

Former  |  69  amended  in  form.     Govern  also  nearly  all  of  former  t|  65,  66. 
and  part  of  I   103.     f  59  originally  revised  from  L.   1882,  ch.  410,   f   1308; 
I  65  originally  revised  from  Id.,   I   1314;    f  66  originally  revised  from   id.. 
H   1315,   1368;    f   193.   as  amended  by   L.   1910,   ch.   183,   originally  mviiie 
from  id.,  if  1362,  1363. 

i  88.  Plaintiff  to  be  notified  of  arrest. 

The  marshal  making  the  arrest  must  immediately  give  notice 
thereof  to  the  plaintiff  and  indorse  on  the  order  of  arrest  and 
subscribe  a  certificate,  stating  the  time  of  serving  and  of  giving 
notice  to  the  plaintiff. 

Former  {  61  retained.  |  61  originally  revised  from  L.  1881,  ch.  410,  |  1310. 
Former  |  60  omitted  as  unnecessary. 

I  84.  Dlneltarffe  on  slvlnff  ball  or  n&alclnir  deposilt;  bond 
for  Jail  liberties. 

A  defendant  may  be  discharged  from  arrest  by  giving  bail  or 
depositing  the  sum  of  money  specified  in  the  order  of  arrest,  or, 
when  actually  confined  in  jail  by  virtue  of  an  order  of  arrest  and 
judgment  has  been  rendered  in  the  action,  he  may  at  his  election 
be  admitted  to  the  liberties  of  the  jail  on  giving  the  necessary 
undertaking  therefor,  whether  execution  against  his  person  has 
issued  or  not. 

Covers  all  of  former  |  64  that  is  now  material  in  view  of  new  |  30. 
Includes  last  sentence  of  former  §65.  If  64,  65  originally  revised  from 
L.  1881,  ch.  410,  ff  1313,  1314.  For  ball  and  deposit  In  Supreme  Court 
practice,  see  Code  Civ.  Pro.,  ff  573-576,  582  et  seq. ;  and  for  undertaking 
for  Jail  liberties,   see  Id.,   I   149  et  seq. 

Former  ff  62  and  67  omitted  as  unnecessary.  Former  f  63  covered  by  new 
I  30 :  former  f  65  covered  by  new  f §  32  and  34.  The  <ormer  practice  provided 
for  three  ball  bonds. 

I  36.  Qnallficatlons  of  ball. 

The  qualifications  of  baU  shall  be  the  same  as  those  prescribed 
in  like  cases  in  the  supreme  court,  except  that  each  of  them  munt 
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be  a  resident  of  and  a  freeholder  or  a  householder  within  the  city 
of  New  York. 
Sopenedee  former  {  64.     See  Code  Cly.  Pro.,  |  S79. 


f  86.  Papers  to  be  dellTered  by  marsbal|  notloe  of  rc|e^ 
tlon   of  bail  I  notice  of  Jastiflcatioa  of  bail. 

1.  Within  two  days  after  bail  is  ^ven  the  marshal  must  deliver 
to  the  plaintiff  or  his  attorney  copies  certified  by  the  marshal  of 
the  order  of  arrest,  return  and  undertaking. 

2.  Notice  that  plaintiff  does  not  accept  the  bail  must  be  serrpd 

upon  the  marshal  within  two  days  after  said  copies  are  delivered. 

Notice  of  justification  of  bail  must  be  served  within  two  day^ 

after  the  notice  aforesaid,  and  the  time  of  justification  shall  be 

not  more  than  three  days  after  the  service  of  the  notice  thereof. 

Code  CiT.  Pro.,  if  677-678  modified.  For  justiflcatioii  of  bail  see  Code 
Cly.   Pro.,   If  580-681. 

I  87.  Discbarire  on  motion. 

The  defendant  may  move  for  his  discharge  from  arrest  as 
follows: 

1.  Without  notice,  on  the  plaintiff's  appearance  in  court. 

2.  On  two  days'  notice,  at  any  time  before  judgment. 

3.  On  one  day's  notice,  if  the  plaintiff  fails  to  issue  executioo 

within  twenty -four  hours  after  he  is  entitled  to  do  so. 

Substitute  for  former  |  68.  See  Code  CIt.  Pro.,  I|  567-568.  Pormer  I  €» 
omitted  because  covered  by  Code  Civ.  Pro.,  |  564.  Former  }  70  omitted 
because  covered  by  yarlous  Code  proyiaions  adopted  by  tiiia  article. 

I  38.  Motion  to  reduce  bail  or  to  inereaae  aeenrity  i^iTes 
bF  plaintiff. 

A  motion  to  reduce  the  amount  of  bail  or  to  increase  the 
amount  of  the  security  given  by  the  plaintiff,  or  both,  may  be 
made  by  the  defendant  on  two  days'  notice  at  any  time  before 
judgment. 
New.     See  Code  Civ.  Pro.,  if  567-568. 
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article:  sboohd. 

Attachment, 

See.  89.  In  what  actloDB  granted. 

40.  Oronnds;  affidavit. 

41.  lasnance  and  contents  of  warrant. 

42.  Undertaking  by  plaintiff. 

48.  EzecQtlon  of  warrant;  Inveotory. 

44.  Property  subject  to  levy. 

45.  Manner  of  making  levy;  effect  of  levy  and  certificate  Of  aale. 

46.  Certificate  of  defendant's  Interest  In  property. 

47.  Actions  by  marshal. 

48.  Service  of  summons,  warrant  and  Inventory. 

49.  Undertaking   by   defendant   to   reclaim   property. 

50.  Claim  by  third  person;  bond  and  delivery  thereapon. 

51.  Judgment  on   bond. 

62.  Action   on    undertaking    when   warrant   vacated. 

63.  Return  by  marshal  attaching. 

64.  Vacating  or  modifying  warrant  and  increasing  security. 

65.  Judgment  when  summons  not  personally  served. 

56.  Exception    to   snd   Justification    of   sureties;    reclaimer    of   attadied 
property. 

I  89.  In  iFThat  aetlona  wanted. 

In  an  action  of  which  this  court  has  jurisdictionf  a  warrant  of 
attachment  against  the  property  of  one  or  more  defendants  may 
be  granted  on  the  application  of  the  plaintiff,  if  such  a  warrant 
might  be  granted  were  the  action  brought  in  the  supreme  court. 

Sopcr8e<1es  former  |  73.  Substitutes  "  may  be  granted  "  for  "  must  be 
granted,"  as  the  remedy  Is  essentially  discretionary.  See  Code  Civ.  Pro., 
If  686-^637. 

i  40.  Oronadsf  allldaTlt. 

To  entitle  the  plaintiff  to  a  warrant  of  attachment  he  mast 
show  by  affidavit  to  the  satisfaction  of  the  court: 

1.  That  a  cause  of  action  for  which  a  warrant  of  attachment 
may  be  granted  exists  against  the  defendant;  and  if  the  action  is 
based  upon  a  breach  of  contract,  that  the  plaintiff  is  entitled 
to  recorer  a  sum  stated,  in  excess  of  all  counterclaims  known 
to  him. 

2.  That  the  defendant  is  either  a  foreign  corporation  or  not  a 
resident  of  the  state;  or,  if  the  defendant  is  a  natural  person  and 
a  resident  of  the  city  of  New  York,  that  he  has  departed  or  is 
about  to  depart  therefrom  with  intent  to  defraud  his  creditors 
or  to  avoid  the  service  of  a  summons,  or  keeps  himself  concealed 
with  the  like  intent;  or,  if  the  defendant  is  a  natural  person  or 
a  domestic  corporation,  that  he  or  it  has  removed  or  is  about  to 
remove  property  from  the  city  of  New  York  with  intent  to  de- 
fraud his  or  its  creditors,  or  has  assigned,  disposed  of  or  secreted, 
or  is  about  to  assign,  dispose  of  or  secrete  property  with  the  like 
intent;  or,  where  for  the  purpose  of  procuring  credit  or  the  ex- 
tension of  credit,  the  defendant  has  made  a  false  statement  in 
writing  under  his  own  hand  and  signature,  or  under  the  hand  and 
signature  of  a  duly  authorized  agent  made  with  his  knowledge 
and  acquiescence,  as  to  his  financial  responsibility  or  standing; 
or,  that  the  defendant,  being  a  natural  person  of  full  age  and  a 
resident  of  the  state,  has  been  continuously  without  the  state 
for  the  space  of  six  months  or  more  immediately  before  the  ap- 
plication, and  either  that  he  has  not  made  a  designation  of  a 
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person  upon  whom  to  serve  a  summons  in  his  behalf  as  prescribed 
in  section  four  hundred  and  thirty  of  the  code  of  civil  procedure, 
or  that  a  designation  so  made  no  longer  remains  in  force. 

The  affidavit  must  be  filed  in  the  office  of  the  clerk  of  the  court 
in  the  district  in  which  the  action  is  brought. 

Fonner  |  74  amended  In  form.  I  74  originally  reviiiM  trom  L.  1882,  A. 
410,   I  1317. 

i  41.  Isauance  and  contents  of  'warrant. 

The  warrant  may  be  granted  by  the  court  or  a  justice  thereof 
and  must  be  issued  by  tne  clerk,  when  the  summons  is  issued  or 
at  any  time  after  the  commencement  of  the  action  and  before 
final  judgment.  It  must  briefly  recite  the  grounds  of  the  attach- 
ment and  must  require  the  marshal  to  wnom  it  is  delivered  to 
attach  and  safely  keep  so  much  of  the  defendant's  personal  prop- 
erty as  will  satisfy  the  plaintiff's  demand,  together  with  the  costs 
and  expenses  of  the  action,  and  forthwith  make  return  of  hi» 
proceeding  thereon  to  the  court.  The  amount  of  the  plaintiff's 
demand  must  be  specified  in  the  warrant. 

Former  |  75  amended  so  ae  to  conform  to  new  practice  and  omit  n> 
necesHary  details.  |  75  originally  reylsed  from  L.  1882,  ch.  410,  f*  ISle. 
Attachment  majr  be  granted  at  any  time  before  Judgment. 

I  42.  L'ndertalctns  by  plaintur. 

Before  granting  the  warrant  the  court  or  a  justice  thereof 
must  require  the  plaintiff  to  give  an  undertaking  to  the  defend- 
ant, with  one  or  more  sureties  approved  by  the  court  or  a  justice 
thereof  to  the  effect  that  if  the  defendant  recovers  judgment  or 
the  warrant  of  attachment  is  vacated,  the  plaintiff  will  pay  all 
costs  which  may  be  awarded  to  the  defendant  and  all  damaiees 
which  he  may  sustain  by  reason  of  the  attachment,  not  exceed- 
ing the  sum  specified  in  the  undertaking,  which  must  be  at  least 
twice  the  amount  of  the  plaintiff's  demand  as  stated  in  the  war- 
rant and  in  no  case  less  than  two  hundred  dollars,  and  that  if 
the  plaintiff  recovers  judgment  he  will  pay  to  the  defendant  all 
money  received  by  him  from  property  taken  by  virtue  of  the  war- 
rant or  upon  any  bond  given  therefor,  above  the  amount  of  the 
judgment  and  interest  thereon. 

Former  |  76  retained  with  formal  amendments.  |  76  originally  reviied 
from  L.  1882,  ch.  410,  f  1819.  The  undertaking  affords  greater  aecnritr  » 
defendant  than  that  prescribed  by  Code  Qt.  Pro.,  |  640. 

i  48.  Kxeention  of  warrant;  Inventory. 

The  marshal  to  whom  the  warrant  of  attachment  is  delivered 
roust  obey  the  directions  therein  contained  and  must  immediately 
make  an  inventory  of  the  property  attached,  stating  therein  the 
estimated  value  of  each  article  or  item. 

f  S  43-45  superseded  former  If  77.  78.  f  77  originally  revised  from  L.  tWtt. 
ch.  410.  I  1320;  Code  Civ.  Pro.,  ff  147,  148.  {  7  originally  revlwd  trem 
Code  ClT.   Pro.,   g  049.     See  Code  Civ.  Pn>.,  |f  644-649,  654. 


f  44.  Property  aabjeet  to  levy. 


t  ■«4.    A-ropercy  auDjeec  to  levy. 

An  attachment  may  be  levied  upon  any  property  within  the  city 
of  New  York  upon  which  an  attachment  may  be  levied  in  an 
action   in  the  supreme  court,   except  real  property  and  interests 

thpr#»in 


therein. 
See  note  to  {  43. 
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f  40.  Maimer  off  niakiAflr  levy;  effect  of  levy  and  oertlll- 
cate  off  Male. 

Tho  nmnner  of  ninkiilfr  the  levy,  the  effect  thereof  and  the 
efFcct  of  the  marshal's  certificate  of  sale,  shall  be  governed  by 
the  provisions  applicable  to  like  cases  in  the  supreme  court. 

See  note  to  |  43. 

I  46.  Certllleate  of  deffeAdanf'ii  Interent  lii  property. 

Upon  flppliciltion  of  A  rartrshal  holding  a  warrant  of  attach- 
ment, a  certiflcrtte  of  the  defendant's  interest  in  property  or  in  a 
debt  Or  demand  o\Ving  to  him  must  be  furnished  to  the  marshal, 
and  a  person  mjiy  be  ordered  to  attend  before  the  court  nnd  sub- 
mit to  tin  examination  in  respect  thereto,  according?  to  the  pro- 
visions applicable  to  like  cnses  in  the  supreme  court. 
SuiK-rscKlps  former  If  70-SO.     Sw  Code  of  Civ.   Pro.,  §{  GSO-dSl. 

I  47.  Acttoaii  by  niarribAl. 

The  duties  and  powers  of  a  marshal  with  res|K»ct  to  thr  collec- 
tion of  debts,  effects  and  things  in  action  attached  by  him,  and 
with  respect  to  the  maintenance  by  him  of  actions  and  special 
proceediuKs  to  reduce  personal  pro^>erty  to  his  possession,  shall  be 
tho  same  as  those  of  a  sheriff,  subject  to  the  provisions  of  section 
one  hundred  and  fiftj'-one  of  this  act. 

SiipfTMKloK  former  |  SI.  See  Co<le  of  Civ.  Pro.,  {  65.'S.  Orlfrlnal  f  82 
omittefl  he<iiuKe  covered  by  new  8  l**)!  of  this  Act  and  by  |  709  of  the  Code 
of  Civil  rrocetlure. 

I  4H.   Service  off  •aittmoiiHy  ivarran't  and  inventory. 

Immediately  upon  making;  the  inventory,  the  marshal  must  serve 
the  summons,  if  it  has  not  yet  been  served,  together  with  the 
warrant  of  attachment  and  inventory,  upon  the  defendant  by 
delivering  to  him  personally  a  ropy  of  eacli,  if  he  can  with  rea- 
sonable diligence  be  found  within  the  city,  or,  if  he  cannot  be  so 
found,  by  leaving  a  copy  of  each,  certified  by  the  marshal,  at  the 
last  place  of  residence  of  the  defendant  In  the  city,  with  a  per- 
son of  suitable  age  and  discretion,  or,  if  such  person  cannot  be 
found  there,  by  posting  them  on  the  outer  door,  and  also  deposit- 
ing another  copy  of  each  in  the  postofRoe,  inclosed  in  a  .sealed 
post-paid  wrapper,  directed  to  the  defendant  at  his  residence;  or, 
if  the  defendant  has  no  place  of  residence  in  the  city,  by  deliver- 
ing them  to  the  person  in  whose  possession  the  property  attached 
is   found. 

If  personal  service  of  the  summons  upon  the  defendant  has  pr(»- 
viou.«»ly  lM»en  made,  the  marshal  must  serve  the  warrant  and  in- 
ventory as  herein  provided. 

Former  }  S.3  amendi'd  so  as  to  conform  to  tlie  now  practice  of  serving 
summons,     f  83  urisinally  di'rive<1  from  L.   1882,  ch.  410,  |  l.'t21. 

8  40.  rndertakinfc  by  deffendant  to  reclaim  property. 

The  defendant  or  his  attorney  or  agent  may  at  any  time  before 
judgment  is  rendered,  execute  and  deliver  to  the  marshal  an 
undertaking  to  the  plaintiff  in  a  sum  speeified  therein,  at  least 
twiee  the  value  of  the  property  attached,  as  stated  in  the  in- 
ventory, with  one  or  more  sureties  approved  by  a  justice  of  the 
oonrt.  and  to  the  efF<»et  that  if  jiidgnient  is  rendered  atraiiist  the 
defendant  and  an  exeeution  is  issued  thereon  within  six  months 
after  the  giving  of  the  undertakimr,  the  property  attached  shall 
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\h*  produced   to  satisfy   the  exocntioi.    Thereupon   the  marshal 
must  deliver  the  property  to  the  defendant. 

Former  I  84  slightly  amended.     |  84  originally   revised  from   L.   1S82.  rk 
410,   f   1322.     The  bond  mentioned  In  Code  of  Civ.   Pro.,   ff  658-a,   687 
686  la  different. 

i  so.  Cl«im   by   third    person;    bond    and    delivery    tbe 
upon. 

If  a  person  not  a  party  to  the  action  claims  any  property  at- 
tached, which  is  not  reclaimed  b^  the  defendant  as  prescribed  in 
ths  !ast  section,  he  may  at  any  time  after  the  seizure  and  before 
execution  is  issued,  execute  and  file  with  the  clerk  a  U)nd  to 
the  plaintiff,  with  one  or  more  sureties  approved  by  a  justice,  in 
a  penalty  at  least  twice  the  value  of  the  property  claimed,  and 
conditioned  that,  in  an  action  upon  the  bond  to  be  commenc«4 
within  three  months  thereafter,  the  claimant  will  establish  that 
he  was  the  general  owner  of  the  propertv  claimed  at  the  time  of 
the  seizure;  or.  if  he  fails  so  to  do,  that  ne  will  pay  to  the  plain- 
tiff the  value  thereof,  with  interest.  Tlie  marshal  must  thereupon 
deliver  the  property  claimed  to  the  claimant. 

Former  f  85  slightly  amended,  f  85  originally  revlspd  from  U  1882.  ch.  410, 
i  1323.  Procedure  preaoribed  by  ff  50-G2  more  simple  than  that  of  the 
Supreme  Court. 

I  51.  Jvdirment  on  bond. 

A  judgment  for  the  plaintiff  in  an  action  on  a  bond  given  as 
prescribed  in  the  last  section  must  award  to  him  the  value  of  the 
property  seized  and  delivered  to  the  claimant,  with  Interest 
thereon  from  the  time  of  the  delivery.  If  the  amount  so  re- 
covered exceeds  the  amount  which  the  plaintiff  recovers  in  the 
action  in  which  the  warrant  of  attachment  was  issued,  he  b 
liable  to  the  defendant  for  the  excess. 

Former   i    86   slightly   amended.      |    86   originally   reviaed   from   L.   188S. 
ch.  410,   i    1324. 

I  62.  Action    on    vndertnklns   ^vhen    ^prarrmnt   iraeated. 

If  the  warrant  of  attachment  is  vacated  or  annulled  the  de- 
fendant may  maintain  an  action  upon  the  bond  and  undertak- 
ing specified  in  the  lust  two  sections,  in  his  own  name,  in  the 
same  mnnner  and  with  the  like  effect  as  the  plaintiff  might  have 
done  if  the  warrant  had  remained  in  full  force. 
Former  |  87.     |  87  originally  revUed  from  U  1882,  chap.  410,  f  132;>. 

i  S3.  Return  by  mar«bal  attacblnir* 

The  marshal  executing  the  warrant  of  attachment  must  at 
the  time  when  and  the  place  where  it  is  returnable  make  a  r^ 
turn  thereto  under  his  hand,  stating  all  his  proceedings  thereon. 
He  must  deliver  to  the  clerk,  with  the  return,  each  lK»nd  or 
undertaking  delivered  to  him,  pursuant  to  any  of  the  foregoing 
provisions  of  this  article,  and  a  copy,  certified  by  him,  of  the 
inventory  of  the  proi)erty  attached.  The  return  must  state  the 
manner  in  which  the  warrant  and  inventory  were  serve<l.  ami. 
if  they  were  served  otherwise  than  by  delivering  a  copy  thereof 
to  the  defendant  personally,  the  reason  therefor  and  the  nanie 
of  the  person  to  whom  the  copy  was  delivered,  unless  his 
name  is  unknown  to  the  marshal,  in  which  case  the  return 
must  describe  him  so  as  to  identify  him  as  nearly  as  may  be. 

Former   X  88  sligbtly  amendi'd.     f   88  originally  revised  fror*-   L,  18S2,  du 
410,   I   1326. 
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f  S4.   Vai^atiniir    or     modlfyinnr    ivarrant    and    Increaninff 
■ecnrlty. 

The  court  may  of  its  own  motion  vacate  a  warrant  of  attach- 
ment at  any  time  on  the  ground  that  the  issuance  of  the  war- 
rant was  unauthorized.  A  motion  to  vacate  or  modify  a  warrant 
of  attachment  or  to  increase  the  security  given  by  the  plaintiff 
may  be  made  on  at  least  one  day's  notice.  In  all  other  respects 
the  motion  shall  be  governed  by  the  provisions  applicable  to  such 
motions  in  the  supreme  court. 

Supersedes  former  |  89.     See  Code  of  CIt.  Pro.,  if  G82,  683,  686.     Former  < 

f  90  omitted  as  unnecessary. 


I  65.  Jndsmeut   "vrlien   aammonii   not   personally   served. 

If  the  defendant  has  not  appeared  generally,  and  the  summons 
has  been  served  otherwise  than  personally,  and  his  property  has 
been  duly  attached  by  virtue  of  a  warrant  which  has  not  been 
vacated,  the  judgment  is  only  presumptive  evidence  of  his  indebt- 
edness in  an  action  subsequently  brought. 

Former  }   91   amended;   last  sentence  transferred  to  |   135,  subd.  3.     i  91 
originally  revised  from  L.   1882,   ch.   410.    f   1329. 

i  50.  EiXceptton  to  and  Jnsttlleatlon  of  anrettesi  reclaimer 
of  attached  property. 

The  provisions  of  this  act  contained  in  sections  sixty-two  to 
sixty-six,  inclusive,  shall  apply  as  nearly  as  may  be  to  cases  of 
attachment  of  property. 

Former  {  92  amended. 
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ARTICLE  THIRD. 

Replevin. 

Sec.  &7«  'W'hpn  action  of  n^plovin  will  1U». 

^.  Whon    rhalto!    mny   Ik>   rcpU>vi(Kl :    afltdavit   and  andertakiog. 

59.  Rotininltion    to    replevy. 

60.  How  executed  and  served. 

61.  lU'turn  to  reqnlHltion. 

02.   Kxci'ptioo   to  aud   Justification  of  sureties. 

63.  Deftnidant'H  reclaimer  of  chattel. 

64.  Qualitications  of   sureties. 

65.  Method  of  Justifying. 

66.  All<»WHnoe  of  iin«lertaklnff. 

67.  Prac'tU-e  in  supreme  eouri  applicable. 

68.  Third   i»arty   luay   interplead  and   defend. 

60.  Defendant  may  demand  judgment  for  return  of  chattel. 

I  57.    When  action  of  replevin  'will  lie. 

An  action  to  recover  a  chattel,  with  or  without  damapes  for 
the  wronjrfnl   takiiip,  withholdin|?  or  detention  thereof,  is  main- 
tainable, when  within  the  jurisdiction  of  this  court,  in  the  cases 
where  such  an  action  is  maintainable  in  the  supreme  court. 
SuperKCileB  former  f  95.     See  Code  of  Cir.  Pro.,   |S  1Q0O-KI92. 

I  RH.  IVhen  chattel  may  be  replevied^  aiBdavIt  «■* 
andertali.lnfl:. 

At  the  time  of  is-suinp  summons  or  at  any  time  before  joinder 
of  issue  or,  if  the  defendant  makes  default  rn  pleading,  at  any 
time  before  entry  of  judj?ment,  the  plaintiff  may  cause  the  chattel 
for  the  recovery  of  which  the  action  is  brought,  to  be  replevied 
by  a  marshal.  For  that  purpose  he  must  file  with  the  clerk 
an  affidavit  and  undertaking  whi<*h  shall  be  povenied  by  the 
provisions  of  Jaw  applicable  to  such  affidavits  and  undertakmp 
in  the  supreme  court,  except  as  otherwise  expressly  provided  in 
this  act.  The  suretic»s  on  the  undertaking  must  be  approved  by 
the  court,  or  a  justice  thereof,  as  hereinafter  provided. 
Supersedes   former   H   96-100.     See   Ck)de  of  av.   Pro.,   if    1694-1699. 

I  60.  Requisition  to  replevy. 

Upon  submission  of  the  affidavit  and  undertaking,  the  court 
or  a  justice  thereof,  must  endorse  upon  or  attach  to  the  affidavit  a 
requisition  requiring  the  marshal  to  replevy  the  property  described 
in  the  affidavit.  The  requisition  must  be  issued  by  the  clerk. 
The  affidavit,  undertaking  and  requisition  must  be  delivered  to 
the  nuirshal. 

Former  fi  101  amended.  Section  101  originally  revised  flt>m  L.  iStt. 
eh,  410.  I  1H»3.  Provisions  requiring  return  day  to  be  stated  in  rcqa»Mtl«a 
and  relating  to  summons  and  return  day  thereof,  omitted  as  Inapplicable  » 
new  practice. 

§  60.  HoTv   executed  and   served. 

Tlie  re<iuisition  to  replevy  shall  be  executed  and  the  requisition, 
affidavit  and  undertaking  shall  be  served  in  the  same  manner  as  u 
the  action  were  in  the  supreme  court,  subject  to  the  provisions  of 
section  one  hundred  and  fifty-one  of  this  act*  If  personal  service 
of  the  snminons  has  not  been  previously  made,  the  summons  mpst 
be  xervod  together  with,  and  in  the  same  manner  as,  the  reqHisi- 
ti(»ii,  jiffidnvit  ;)inl  undertaking. 
Bupersetlcfi  former  SI  102-103.     See  Code  of  Civ.  Pro.,  {{  1700-1701. 
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I  61«  Return  to  reaviaition. 

The  marshal  must  maUu  a  prompt  return  to  the  requisition, 
stating  all  his  proceediu^H  thereon,  and  file  it,  with  the  affidavit, 
undertalcing  and  requisition  with  the  clerk.  The  return  niunt 
state  the  manner  in  which  the  summons,  affidavit,  requisition 
and  undertakinir  were  served  and  the  particulars  of  the  service. 

Former  |  105  amended.     Section  105  originally  n^vlsed  from  L.  1882,  ch.  410, 
i  1335.     Reference  to  return  day  of  Bummunw  omittetl. 

i  02.  Exception  to  nnd  Justification  of  nuretle*. 

Within  three  days  after  the  chattel  has  been  replevied,  the  de- 
fendant may  serve  upon  the  plaintiff  or  his  attorney  or  uiK)n  the 
marshal  a  written  notice  that  the  defendant  excepts  to  the 
sureties;  otherwise,  he  is  deemed  to  have  waived  all  objections  to 
them.  If  such  notice  is  served  upon  the  marsnal  he  must  im- 
mediately deliver  it  to  the  plaintiGf  or  his  attorney.  Within  three 
days  after  the  service  of  such  notice  the  plaintiff  must  serve  upon 
the  defendant  or  his  attorney  a  notice  that  the  sureties  will  justify 
before  the  court  at  a  specified  time  which  shall  be  not  more  than 
three  days  after  the  service  of  the  notice  of  justification.  At 
the  time  specified  the  sureties,  or  oth  r  sureties  on  a  new  under- 
taking to  the  same  effect  as  the  nrst,  must  appear  and  justify 
before  th     court. 

Former   |   109  amended.     U    1882,   cb.   410,    |    i:i36.     Reference  to  return 
4ay  of  summons  omitted  and   time  flx(>d  for  servim;  notices. 

f  03.  Defendant'*  reclaimer  of  chattel. 

If  the  defendant  does  not  except  to  the  sureties  he  may  file 
with  the  clerk,  within  four  days  after  the  chattel  has  been  re- 
plevied, a  notice  that  he  requires  the  return  of  the  chattel,  and 
with  the  notice  he  must  file  the  following;  papers: 

1.  An  aftidavit  containing  an  allegation  either  that  the  defend- 
ant is  the  owner  of  the  chattel  or  tliat  he  is  lawfully  entitled  to 
the  possession  thereof  by  virtue  of  a  special  property  therein,  the 
facts  with  respect  to  which  must  be  set  forth. 

2.  An- undertaking?  executed  by  at  least  two  sureties  or  a  duly 
authorized  fidelity  or  sur(»ty  company  to  the  effect  that  they  or 
it  are  bound  in  a  specified  sum,  not  less  than  twice  the  value  of 
the  chattel  as  stated  in  the  alfidavit  of  the  ])luhitiff.  for  delivery 
thereof  to  the  plnintifP,  if  delivery  thereof  is  adjudjred,  and  for 
the  paymont  to  him  of  any  sum  which  the  judf^rment  awards 
aj,?ainst  the  defendant. 

li  the  plaintiff  has  stated  separately  in  his  affidavit  the  value  of 
one  or  more  chattels,  or  classes  of  chatt"ls,  the  defeiKliuit  may 
renuire  a  delivery  of  any  or  all  of  the  chattels  replevied,  and  the 
undertaking  shall  be  conditioned  aee«)rdin^'ly. 

Upon  filihj;  the  undertalvinj:  tue  defeudar.t  must  serve  upon  the 
plaintiff  or  the  latter's  attorney  a  cony  of  the  undertaking:  and  a 
notice  that  the  sureties  nnnied  therein  will  justify  b«»fore  the 
court  at  a  time  8pe<*ifitMl,  which  shall  be  not  more  than  three  days 
after  the  service  of  the  notice. 
Former  |   107  rewritten.     I   107  originally  revUed  from  Code  of    "^v.   Pco., 


I.  2 


IS  1704.  2025;   L.   IShg,  ch.  410,   S   1^37. 

i  04.  ftnallfleatlon    of    unretieM. 

A  surety  may  be  either  an  individual  or  a  fidelity  or  surety 
company  duly  authorized  by  law  to  act  as  surety.  Kach  in- 
dividual surety  must  be: 

1.  A  resident  of  the  city  of  New  York  and  a  freeholder  or  a 
householder  therein. 
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2.  Worth  twice  the  sum  for  which  he  becomes  oblifrnted  in  the 
undertaking,  exclusive  of  property  exempt  from  execution. 

Former   I    108   amended    In    form.      |    108   originallj   rerised   from   Code  of 
dr.   Pro.,    II   679.  2926;    U   1882,   ch.   410,   |    1338. 

I  6S.  Method  of  Jniitlfyinff. 

For  the  purposes  of  justification,  each  individual  suretj  must 
attend  before  the  court  at  the  time  and  place  mentioned  in 
the  notice  of  justification  and  be  examined  on  oath,  touehini? 
his  sufficiency,  in  such  manner  as  the  court  in  its  discretion  deems? 
proper.  If  required  by  the  adverse  party,  the  examination  mu«t 
be  reduced  to  writing  and  subscribed  by  the  surety. 

A  fidelity  or  surety  company  shall  justify  through  it3  officers 
or  attorney  in  the  manner  required  by  law. 

Former  8  109  rewritten.  |  109  originally  revlscil  from  Corte  of  Clr.  Pro.. 
II  580,  2926;  L. ,  1882,  ch.  410,  |  1338.  TjiKt  Ronti'uce  new.  .Se«  Code  of 
Civ.    Pro..    I    811. 

I  66.  Allo^'unce  of  andertalcins. 

If  the  court  finds  the  surety  sufficient,  it  must  annex  the  ex- 
amination to  the  undertaking,  endorse  itfe  allowance  thereon  and 
cause  them  to  be  filed  with  the  clerk. 

Former  |  110  amended  by  omitting  the  words  "  or  bail.'*  |  110  originally 
revised  from  Code  of  Civ.   Pro.,   ||  581.  2920;   L.   1882.  eh.  410,   |  1338. 

I  67.  Practice   in   «iiprenie   court   afbpllcable. 

The  provisions  of  tew  applicable  to  -an  action  of  replevin 
in  the  supreme  court,  in  so  far  as  they  concern  the  dutie.s  and 
liabilities  of  a  sheriff  with  respect  to  the  taking,  keeping  and 
delivery  of  a  chattel  replevied,  the  proceedings  upon  a  claim  of 
title  by  a  third  person,  the  indemnity  to  be  furnished  by  the 
plaintiff  to  the  sheriff  upon  such  a  claim,  the  defendant's  answer 
of  title  in  a  third  person,  the  method  of  ascertaining  damages 
on  the  defendant's  default,  the  character  and  contents  of  the 
verdict  or  judgment  and  of  the  execution,  and  the  respective 
rifrhts  of  action  of  the  plaintiff  and  defendant  upon  undertak- 
inffs,  shall  apply  to  like  matters  in  this  court  in  so  far  as  such 
provision.s  can  be  made  applicable  then^to  and  except  as  other- 
wise provided  in  this  act;  and  subject  to  like  exception,  all  such 
provisions  relating  to  a  sheriff  shall  apply  to  a  marshal,  as 
prescribed  in  section  one  hundred  and  fifty-one  of  this  act. 

An  undertaking  to  indemnify  a  marshal  against  a  claim  niade 
by  a  third  person  to  the  chattel  replevied  must  be  substantially 
the  same  as  that  given  to  indemnify  a  sheriff  in  a  similar  case, 
except  that  the  amount  thereof  need  not  be  more  than  double 
the  value  of  the  chattel  claimed  and  except  that  the  sureties 
must "  possess  the  qualifications  stated  in  section  sixty-four  of 
this  act. 

Suporseden  former  ||  104,  111.  115,  116.  118,  120,  124.  126.  Section  IM  b 
oov«'nHl  by  ro<1e  Civ.  Pro..  {  1702:  |  111  ]n  covered  by  Code  Civ.  Pro..  I  Itw: 
i  U2  Is  covered  by  Cfide  Civ.  Pro..  |  1707;  I  113  Is  covered  bv  Code  CK. 
Pro.,  i  1709;  fi  114  Is  covered  by  Code  Civ.  Pro..  I  1710:  |  115  Is  coverrt 
by  Code  Civ.  Pro.,  f  1711:  |  116  Is  covered  by  Code  Civ.  Pro..  I  1^^- 
f  118  Is  oovored  by  Code  Civ.  Pro..  I  1731;  |  120  Is  coverwl  by  Code  ClJ. 
Pro.,  S«  1726-7:  I  121  Is  covpred  bv  Code  Civ.  Pro..  |  1728:  f  122  !» 
covered  by  Code  CI  v.  Pro.,  fi  1729:  f  123  Is  covered  by  Code  Civ.  Pro.,  I  li3»: 
I  124  Is  covered  by  Code  Civ.  Pro.,  |  1731 ;  |  126  is  covered  by  Code  Qt. 
Pro..   I   1733.  ^^    , ^ 

The  folltiwlng  former  sections  have  likewiw  been  omitted:  {  119,  oecao^ 
It  Is  a  duplicate  of  Code  of  Civ.    Pro..    {   1722,   and  contains  merely  a  nut 
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of  Bubstantive  law;  |  125,  b<^alU8e  unnecesuary  by  reason  of  new  f  151  and 
Code  of  Civ.  Pro.,  |  1732;  |  127  because  It  Is  merely  a  rule  of  substantive 
law  and  ia  covered  by  Code  of  Civ.  Pro.,  |  1734,  when  read  with  new  i  151; 
I  128,  because  It  is  merely  a  rule  of  substantive  law  and  is  a  duplicate  of 
Code  of  Civ.  Pro.,  i  1735:  8|  129—131,   because  unnecessary. 

I  68.  Third  party  may  Interplead  and  defend. 

At  any  time  before  a  chattel  which  has  been  replevied  is  actu- 
ally delivered  to  either  party,  a  person  not  a  party  to  the  action 
who  claims  a  right  to  the  possession  of  the  cnattel  so  replevied 
or  any  part  thereof,  which  right  is  claimed  to  have  existed  at 
the  time  when  the  said  chattel  was  replevied,  may  make  an 
affidavit  and  deliver  the  same  to  the  court,  stating  that  he  makes 
such  claim  without  collusion  with  the  defendant,  specifying  in 
such  affidavit  the  chattel  to  which  he  makes  claim,  setting  forth 
the  facts  upon  which  his  right  depends,  and  praying  to  be  im- 
pleaded as  a  defendant  in  the  action.  The  court  may  thereupon 
grant  leave  to  said  party  to  appear  and  defend,  and  the  provi- 
sions of  this  act  in  relation  to  the  defendant  originally  proceeded 
against,  so  far  as  applicable,  shall  apply  to  the  said  party,  and 
the  court  may  in  its  discretion  make  such  order  or  direct  such 
delivery  of  the  property  as  may  be  just,  and  thereupon  the  entire 
controversy  may  be  determined  in  the  action.  Nothing  in  this 
section,  however,  shall  be  construed  to  affect  the  right  of  any 
party  to  maintain  a  separate  action  or  to  recover  damages  for 
the  wrongful  taking  or  detention  of  a  chattel,  unless  judgment 
is  awarded  against  him  on  the  merits.  In  that  case  the  court 
may  grant  leave  to  said  third  party  to  appear  and  defend,  and 
the  provisions  of  this  act  in  relation  to  the  defendant  originally 
proceeded  against  them  apply  to  said  party. 
Former  J  115-a  amended  in  form.     |  115-a  added  by  L.  1903,  ch.  431. 

i  09.  Defendant    may    demand    Jndsment    for    return    of 
chattel. 

Where  a  chattel  has  been  replevied  and  the  defendant  has 
not  required  the  return  thereof  pending  the  action,  he  may  in 
his  answer  demand  judgment  for  the  r<*turn  thereof,  either  with 
or  without  damages  for  the  taking,  withholding  or  detention. 

Former  f  117  retained  with  formal  changes.     |   117  originally  revised  from 
L.    1882,    ch.    410,    f    1342. 
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ARTICLE   FOl'RTH. 

Action  to  foreclose  a  lien  on  a  chattel. 

Sec.  70.  What  deempd  Ifen   on  chattel. 

71.  Warrant  of  KcUure. 

72.  Affidavit  i)nd   uiulertaklng. 

73.  Whon    other   actions'  not   maintainable. 

74.  Judgmfnt. 

75.  MarMhal'H    powt>r    under   execution. 

70.  Kxcoption  to  uqd  JuHtlficatiun  u{  tturetlcii;   rix-laioier  of  chattel. 
77.  Application  of  this  article. 

{  JO*  Wliat   deemed   lien   on   chattel. 

For  the  purpose  of  this  article  a  t-hattol  mortgage  to  socnre 
the  purchuHO  price  of  chattels  as  well  as  a  contract  of  ctm- 
dititmal  sale  of  i)ersouul  property  and  a  hiring;  of  personal  pn>i)- 
erty,  where  title  is  n<jb  to  vest  in  the  person  hiring  nntil  payment 
of  a  certain  sum.  shall  be  deoniod  a  lieu  upon  a  chattel;  and  an 
action  to  foreclo.se  .such  a  lit'n  may  be  maintained. 

Part  of  foripor  f§  137  and  130.  §  137  originallj  revised  fmm  Code  of 
Civ.   Pro.,    S   17a7;    §    13i»  amcndwl  by  L.    1910.   cli.   542. 

i  71.   Warrant  of  isel^nre. 

In  an  action  to  foreclose  a  lieu  upon  a  chattel,  a  warrant  eom- 
nninding  the  marshal  to  seize  the  chattel  and  safely  keep  it  tn 
abide  the  judgment,  may  be  granted  by  the  court,  or  a  justice 
thereof,  and  must  be  issued  by  the  clerk.  Sections  sixty  and 
sixty-one  of  this  act  shall  apply,  as  nearly  as  may  be,  to  a  pn>- 
ceeding  takeu  under  this  article. 

I*\)rmer  $  138  amended.  §138  orlprlnally  revlwid  from  L.  1882,  ch.  410, 
I  1330.  IlefcrenccA  to  warrant  of  ^ttachuient  are  omitted,  thus  avoidiiii; 
coudictinj?  decisions  that  wer«  rendered  under  former  procedure. 

f  72.   Aflida-vit  and  undcrtaklnflT* 

To  entitle  the  plaintifip  to  such  a  warrant  he  must  file  with  the 
clerk  an  undi'rtaking  and  must  show  by  affidavit  to  the  satisfac- 
tion of  the  court  that  the  plaintiff  has  a  lien  on  the  chattel, 
the  amount  thereof  and  the  facts  out  of  which  the  same  anise 
and  that  the  plaintiff  is  not  in  possession  of  the  chattel.  The 
affidavit  must  contain  a  description  of  the  chattels  so  that  they 
can  be  readily  identified.  The  i)rovisions  apjdicable  to  an  under- 
taking to  ])rocure  a  warrant  of  attachment  shall  apply,  so  far 
as  practicable,  to  the  undertaking  required  by  this  section. 
New.  •  • 

8  73.   IVhen    other   actions   not   maintainable. 

No  action  of  conversion  or  replevin  arising  on  an  instrument 
mentioned  in  section  seventy  shall  be  maintained  against  the  ci^n- 
diti«)nal   vendee,  lessee  or  mortgagor. 

Part  of  former  S  130  amendwl.  S  139  amended  by  L.  1910,  ch.  542.  Actions 
agjiinst   transfcriM's  «>f  cliattel   iKTmltted. 


S  7-1.   ancifi^nient. 

In  a?i  action  to  f(»rerlose  a  lien,  the  judgment  in  favor  of  the 
plaintiff  must  specify  the  amount  of  the  lien  and,  when  the  chattel 
is  Wit  ill  the  custody  of  the  marshal  by  virtue  of  a  warrant, 
must  comniund  the  niarsha'  to  seize  the  chattel.  The  judgment 
must   direct    a    sale    by   a   marshal   of   the   chattel   after  fifteen 
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days*  personal  service  of  the  notice  of  sale  upon  the  defendant, 
unless  such  service  shall  be  dispensed  with  by  order  of  the  court, 
to  satisfy  the  lien  and  the  costs,  if  any,  in  like  manner  as  where 
a  marshal  sells  personal  propeHy  by  virtue  of  an  execution,  and 
the  application  by  him  or  the  proceeds  of  the  sale,  less  his  fees 
and  expenses,  to  the  paymetlt  of  the  amount  of  the  lien  and 
the  costs  of  the  action.  It  must  also  provide  for  the  payment 
of  the  surplus,  if  any,  to  the  owner  of  the  chattel,  and  for  tlie 
safekeeping  of  the  surplus,  if  any,  by  the  clerk  of  the  court, 
until  it  is  claimed  by  him.  If  a  defendant  upoti  whom  the  sum- 
mons is  personally  served  is  liable  for  the  amount  of  the  lien 
or  for  any  part  thereof,  the  plaintiff  tnay  also  have  Judgment 
for  the  deficiency,  if  any,  The  execution  to  be  issued  to  the 
marshal  shall  be  in  accordance  with  the  terms  of  the  judgment. 

Forinor  |  141  amondea.  §  141  originally  revised  from  Code  of  Civ.  Pro., 
IS  17.'i9,  1740,  Ijitter  poKlon  of  fltBt  sentonro  new,  thus  permitting  actions 
without  a  warrant  of  sHetlre.     f   140  otnitted. 

f  75.   MarffhaPff   poitver  under   ^±oo1ltldn. 

For  the  purpose  of  seissin^c  n  chattel  by  virtue  of  an  execution, 
the  power  of  a  marshal  is  the  sttine  as  whel'e  he  Is  required  to 
repk^vy  a   chattel. 

New. 

S  76.  E3xcel>tton  to  nfid  Jliiitillc*a<ldn  dt  «ili»eileM|  re- 
claliiier  of  chattel. 

Sections  sixty-two  to  sixty-six.  Inclusive,  of  this  act  shall  apply, 
aB  nearly  as  may  be,  to  a  proceeding?  taken  uucler  this  article. 
New. 

I  77.  Ai»i»llcation  of  thlfi  article. 

The  provisions  of  this  aiticle  shall  not  aftect  any  ripht  or 
remedy  to  foreclose  or  satisfy  a  lien  upoti  a  chattel  without 
action,  and  do  not  apply  to  a  case  where  another  mode  of  en- 
forcing a   lien   ui)on  a  chattt»l   is  specially  prescribed  by  law. 

Former  i  142  slightly  amended.  8  1-12  originally  revised  from  Code  of 
Civ.  Pro.,  I  lt41. 
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TITLE  IV. 
Pleadings. 

Sec.  78.  Pleadings:   bills   of  pArticnlars;    special   appearance. 

79.  Joinder  and   seTerance  of  causes  of  action. 

80.  Judgment  by  default. 

81.  OflTer    of    judgment. 

82.  Complaint. 

83.  Answer;    contents    thereof. 

84.  Counterclaim. 

85.  Jolnd<>r  and   sererance  of   counterclaims. 

86.  Amount  recoverable  on  connterclaim. 

87.  Reply    to   counterclaim. 

88.  Objections  to  jurisdiction  and  to  pleadings. 
80.  Objections  which   may   be   taken   by  answer. 

90.  Dispoeal  of  objections. 

91.  Judgment  upon   the  pleadings. 

92.  Sisrnature   to  instrument:   when  deemed   genuine. 

93.  Construction  and   amendments   of   pleadings,   judgment   and    prore**. 

94.  Order  that  Issues  be  tried  unneceasary  in  action  against  coriioratica. 


i  78.  Pleadlnsai  bills  of  partlcularii)  special  appearai 

PlendinRs  in  actions  may  be  oral  or  written,  verifioil  or  n:i- 
verified.  except  that  the  pleadings  in  an  action  to  establish  n 
mechanic's  lien  must  be  verified.  Pleadings  shall  consist  of 
complaint  and  answer  and,  when  ordered,  a  reply. 

1.  When  an  action  is  commenced  by  service  of  a  summons 
only,  a  statement  of  the  nature  and  substance  of  the  plaintifi'^ 
cause  of  action  shall  be  endorsed  upon  or  annexed  to  the  i^uromonti. 

2.  Issue  must  be  joined  within  the  time  limited  by  the  sum- 
mons; provided,  however,  that  when  the  last  day  falls  on 
Saturday  the  defendant  may  answer  on  the  next  businesss  day. 

3.  If  a  written  complaint  is  served  with  the  summons  a  written 
answer  must  be  filed;  and  if  the  complaint  is  verified,  the  answer 
must  be  verified;  provided,  however,  that  in  an  action  wherv 
the  amount  claimed  is  one  hundred  dollars  or  less,  the  defendant 
if  he  appears  in  person,  may  answer  orally.  When  a  defendant 
answers  orally  a  statement  of  the  nature  and  the  substance  of 
the  answer  shall  be  endorsed  upon  or  annexed  to  the  summons. 
The  address  of  the  defendant,  or  the  otfice  and  post-office  address 
of  his  attorney,  shall  1)€  endorsed  upon  the  summons. 

4.  At  any  time  before  judgment,  the  court  may  direct  the 
filing  of  a   written  pleading,   verified  or  unverified, 

5.  On  or  before  the  defendant\s  last  day  to  answer,  his  time 
to  move  or  answer  may  be  extended  by  filing  with  the  clerk  a 
written  stipulation  of  the  parties,  or  by  order  of  the  court  up*>n 
cause  shown. 

6.  The  original  or  a  copy  of  a  contract  or  other  writing  on 
which  a  cause  of  action  or  a  defense  or  a  counterclaim  is  founded 
may  be  filed  with  the  pleading  and  shall  be  deemed  a  part  of 
the  pleading.  Within  three  days  after  service  of  a  written 
demand  by  either  part.v,  the  adverse  party  shall  file  with  the 
clerk  the  original  or  sworn  copy  of  any  such  contract  or  other 
writing  specified  in  such  demand.  If  the  paper  is  not  duly  filed, 
the  court  may  order  that  it  be  filed  and  may  exclude  it  from 
evulence  if  not  filed  accordingly. 

7.  In  a  proper  case  a  written  demand  for  a  bill  or  particulars 
of  the  complaint  or  counterclaim  may  be  filed  with  the  clerk. 
The  defendant  may  file  his  demand  at  the  time  of  answering. 
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The  plaintiff  maj'  file  his  demand  three  daj-s  after  the  counter- 
claim is  interposed.  In  either  case  a  bill  of  particulars  must 
be  filed  with  the  clerk  within  three  days  after  the  demand  is 
filed  and  the  court  upon  motion  or  notice  may  preclude  the 
party  failing  to  file  such  bill  of  particulars  from  givinj?  evidence 
of  the  part  or  parts  of  his  affirmative  allegation  of  whifh  particu- 
lars have  not  been  filed.  The  court  may  order  a  wntten  bill  of 
particulars,  with  or  without  verification,  to  be  filed  and  served 
by  the  plaintiff  or  by  the  defendant  interposing  a  counterc*laim. 
8.  For  the  purpose  of  raising  a  question  not  involving  the 
merits  of  the  action,  a  party  may  appear  speciall;r  by  filing  with 
the  clerk,  on  or  before  the  last  day  for  answenng,  a  notice  of 
special  appearance  stating  the  particular  purpose  for  which 
he  appears.  In  that  event  the  case  shall  be  set  down  for  hear- 
ing, and  the  party  thus  appearing  need  not  plead  further  until 
directed  to  do  so  by  the  court. 

Former  |  145  rewritten,  IS  145  amendml  by  L.  1908,  ch.  495;  L.  1911, 
eh..  73:  originally  revlw'd  from  Code  of  CIt.  Pro..  |S  2935,  3120,  3207; 
L.  18S2.  cb.  410.  I  1346.  Practice  (banged  and  new  matter  added.  Omits 
referenee  to  demurrers  at*  they  are  abolished.  (See  also  ff  88  and  89.) 
SubdlTlslon    0   Bupersedes   former   S    185. 

I  70.  Joinder  and  «e^'er«nce  of  cnniie«  of  action. 

The  plaintiff  may  include  in  the  same  complaint  any  cause  of 
action  of  which  the  court  has  jurisdiction,  to  the  end  that  all 
matters  of  difference  between  the  respective  parties  may,  so  far 
as  practicable,  be  determined  in  one  action;  but  if  it  appears 
to  the  court  that  causes  of  action  so  joined  should  rot  be  tried 
or  disposed  of  together,  the  court  may  order  them  to  be  tried 
separately,  or  that  the  action  be  severed,  and  may  make  such 
other  and  further  orders  as  may  be  necessary  or  expedient  for 
the  separate  disposal   thereof. 

New.  Supercedes  former  S  140,  except  the  last  sentence  thereof,  which 
Is  transferred  to  new  %  130.  S<Ttl«»n  Is  In  accordance  with  recommendations 
of  the  New  York  Board  of  Statutory  Consolidation.  (See  Report  of  Board 
of  Stat.   Consol.,  191.2,  pp.  11,   lOS.) 

I  80.  Judffnient  by  default. 

If  the  defendant  fails  to  answer  within  the  prescribed  titne, 
judgment  for  the  plaintiff  may  be  taken  bv  default,  withtnit 
application  to  the  court,  in  a  case  in  which  the  complaint  or  the 
statement  endorsed  upon  or  annexed  to  the  summons  sets  forth 
one  or  more  causes  of  action  upon  which  a  judgment  by  defahlt 
may  thus  be  entered  in  an  action  in  the  supreme  court. 

In  such  a  case,  if  a  verified  complaint  has  been  filed  and  served 
with  the  summons,  the  clerk  shall  enter  judgment  forth witli: 
otherwise  the  clerk  must  at  plaintiff's  request  ascertain  the 
amount  due  and  enter  judgment  therefor  in  the  manner  pre- 
scribed for  like  cases  in  the  supreme  court.  In  all  other  cases 
where  the  defendant  makes  default  in  pleading  the  plaintiff 
can  recover  ju<lginent  only  on  application  to  the  court  and  proof 
of  his  cause  of  action. 

Supersedes  former   S   147.     See  Code  of  Civ.   Pro.,   if   420,    1212,    1213. 

§  81.  Oiler  of  Jndflrment. 

At  the  time  of  answering  the  defendant  may  file  with  the 
clerk  a  written  offer  to  allow  judgment  to  he  taken  against  him 
for  a  sum  of  money,  or  for  property  therein  specified,  with 
costs.  If  there  are  two  or  mon»  defendants,  and  the  action 
can   be  severed,   a   like  offer  may   b*i  made  by  one  or  more  of 
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may  impose  costs:  and  if  tho  party  fails  to  amend,  the  defectire 

|)]eading  or  part  of  pleading  may  be  struck  out. 

Adopted  from  former  f  145.  irabds.  3,  4.  {  145  amended  by  L.  190«, 
ch.  405:  U  1911.  ch.  73;  orlxlnaily  revised  from  Code  of  CIt.  Pro..  f|  2935. 
3126.    3207;    L.   1882,   ch.   410,    {   1346. 

i  81.  Jadfrn&ent  vpon  the  pleadlns*. 

If  either  party  is  entitled  to  jud|?ment  upon  the  pleadings,  the 
court  may,  on  motion  at  any  time  after  issue  joined,  give  judg- 
ment accordingly. 
.New.     From  Code  of  Civ.  Pro.,  §  547. 

I  92.  Slarnaturc  to  ln«traBieBt|  ^rtaen   deemed  seiialne. 

A  signature  to  a  written  instrument  which  is  pleaded  shnll  be 
taken  as  admitted  unless  the  party  sought  to  be  charged  thereby 
files  with  the  clerk,  within  eight  days  after  joinder  of  issue,  a 
specific  denial  of  the  genuineness  of  the  signature  and  a  demand 
that  it  be  proved.  Such  denial  and  demand  by  a  defendant  mav 
be  included  in  his  answer. 
New.     Adapted  from  Mass.   Bev.  L.,  ch.  173,  |  86. 

i  98.  ConntmetloB  aad  ABaendanettta  of  plemdlnara*  indm' 
ment  and  proceii«. 

1.  The  allegations  of  a  pleading  must  be  liberally  constraed 
for  the  purpose  of  doing  substantial  justice  between  the  parties. 

2.  At  any  stage  of  the  cause  the  court  must  allow  amendmont 
of  any  summons,  process,  mandate,  pleading,  order  or  judgment, 
including  a  petition,  precept,  answer  and  final  order  in  a  sum- 
mary proceeding,  if  substantial  justice  will  be  promoted  thereby: 
and  as  a  condition  thereof  may  impose  such  terms  as  may  be  ju;^. 

3.  Upon  like  terms  the  court  may  direct  that  a  return  made  by 
a  marshal  or  other  officer  be  amended  in  matter  of  form,  either 
before  or  after  judgment. 

Supersedes  former  S  166  (the  provisions  of  wbich  as  to  demurrers  and 
adjournments  are  omittiHl)  and  |  170.  |  166  originally  revised  from  Co^ 
of  Civ.  Pro.,  f  2944;  L.  1882,  ch.  410,  {  1347.  f  170  orl«liiaUy  revlM 
from  Code  of  Civ.   Pro.,   |  519. 

The  subject  matter  of  amendments  embraced  In  former  |  166  is  mnch 
enlarged  by  Hubd.  2. 

By  force  of  new  |  16  many  Code  provisions  as  to  amendments,  cortni:  of 
defects  by  verdict  or  judgment,  and  disregard  of  unsubstantial  errora,  tfviT 
to  the  Municipal  Court;  among  them  are  Code  of  Civ.  Pro.,  ||  721-723. 
727-730. 

Sulxlivision  3.  relating  to  amendment  of  a  return,  is  taken  from  Code  « 
Civ.  Pro.,  i  725.  It  confers  power;  he^^ce  would  not  be  incorporated  by 
new  i   16. 

I  94.  Order  that  liwaes  be  tried  iiniieeeiiMi.rr  In  actios 
affalnfft  corporation. 

In  an  action  against  a  corporation,  an  order  directing  that  the 
issues  presented  by  the  pleadings  be  tried  shall  not  be  required. 

New.     Excludes  provisions  of  second  sentence  of  Code  of  Civ.  Pro..  |  1778. 

Note  to  Title  IV. —  In  addition  to  the  former  sections  mentioned  in  the 
notes  to  this  title  as  having  bei>n  superseded  or  omitted,  the  following  secHoa* 
have  Ilkowine  been  omitted :  ||  163  and  164  because  covered  by  Code  of  Ci?. 
Pro.,  fs  524.  525:  J  169  because  covered  by  Code  of  Civ.  Proc..  f|  5.30.  .w. 
633;  if,  171-173  bocauRo  covered  by  Code  of  Ov.  Pro.,  H  639-541;  |  1T4  be- 
canso  oororofl  by  Code  of  Civ.  Pro.,  I  508;  §f  175-177  because  covcn^  *»? 
Coile  of  Civ.  Pro..  H  1775-1777;  |  178  because  first  part  Ik  covere<l  hy  of^^ 
i  0.  huJkI.  2,  and  latter  part  is  covered  by  Code  of  Crlm.  Pro..  H  S84,  90«: 
I  1H7  bwnuw'  coverc^d  by  Code  of  Civ.  Pro.,  |  820,  which  is  adopted  by  n«« 
f  27,   Bubd.   3. 
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TITLE  V. 
Proceedings  between  joinder  of  isisue  and  trial. 

Article  1.  Bringing  cause  on   for  trial;  adJoummontN ;   subpoenas;  attachment 
against  and  liability  of  dofaulting  witness. 
2.  Commission  to  take  testimony ;   depositions ;   physical  examination. 

ARTICLES    FIRST. 

Bringing  cause  an  for  trial;  adjournments;  atibpotnas;  attach- 
mcnt  against  and  liability  of  defaulting  witness. 

Sec.  05.  now  cause  brought  on  for  trial;  notice  of  triaL 
00.  Adjournment  of  trial. 

07.  Subpoena. 

08.  Service  of  subpoena. 

09.  Attachment  against  defaulting  witness. 
100.  Liability   of   defaulting   witness. 

I  05.  How  caune  broufpht  on   for  trial |  notice  of  trial. 

Upon  joinder  of  issue  the  dork  shall  place  the  case  upon  a 
ffonoral  calendar.  Where  either  party  appears  in  person,  the 
clorK  shall  fix  a  date  for  trial  not  less  than  five  nor  more  than 
cipht  days  after  joinder  of  issue,  and  shall  immediately  notify 
the  parti^es  by  mail  of  such  date.  Unless  otherwisp  provided  by 
the  rules,  where  both  parties  appear  by  attorney  oitDer  party  may 
serve  a  notice  on  the  other  fixing?  a  date  for  trial  not  less  than 
five  nor  more  than  ei^ht  days  after  the  service  of  such  notice, 
and  shall  file  such  notice,  with  proof  of  service  thereof,  with  the 
clerk,  who  shall  thereupon  place  the  case  on  the  calendar  for 
trial.  When  a  jury  trial  is  demanded  and  no  day  is  fixed  for  the 
attendance  of  a  jury  within  the  time  limifed  as  above  provided, 
the  clerk  shall  set  the  case  down  for  trial  at  the  earliest  prac- 
ticable date  on  which  a  jury  will  be  in  attendance,  and  shall 
notify  the  parties  or  their  attorneys  by  mail  of  such  date. 
New.    The   section   Institutes  an  entirely  new   practice. 

I  00.  Adjournment  of  trial. 

The  trial  of  an  action  may  be  adjourned: 

1.  By  the  court  for  good  cause  shown  and  upon  such  terms 
and  conditions  as  the  court  may  deem  just. 

2.  By  stipulation  of  the  parties,  to  be  filed  with  the  clerk;  or 
upon  request  of  the  plaintiff  where  the  defendant  has  made 
default  or  upon  consent  of  the  parties  in  open  court. 

Former  $  M)3  rewritten.  I  103  amended  by  L.  1010,  ch.  153;  originally 
revised  from  L.  1882,  ch.  410,  If  1362,  1363.  Limitation  on  adjournments 
abolished.  The  provision  concerning  proceedings  in  case  of  arrest  have  been 
transferred  to  |  32.     Former  H    104  and  105  omitted. 

I  07.  Subpoena. 

A  subpoena  requiring  a  witness  to  appear  and  testify  on  the 
trial  of  an  action  or  a  special  proceeding,  shall  be  issued  on  the 
demand  of  either  party,  by  the  clerk  of  the  court  in  the  district 
where  the  action  is  pending;  but  when  a  party  is  represented  by 
an  attorney,  the  latter  may  issue  the  subpoena  and  shall  subscribe 
thereto  his  name  and  his  office  and  post-offlce  address.  The  sub- 
poena may  be  served  anywhere  in  the  city  of  New  York  and  may 
require  the  witness  to  bring  with  him  any  book  or  paper  relating 
to  the  merits  of  the  action. 

Former  ?  106  rewritten,  fi  106  amended  by  L.  1010.  ch.  6.S8,  originally 
revised  from  Code  of  Civ.   Pro.,   |   2060;   U   1882,   ch.   410,   {   1370. 
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i  08,  Service  of  subpoena. 

A  subpoena  may  be  served  by  any  person  over  the  age  of 
eighteen  years  by  delivering  a  copy  thereof  to  the  witne«i  per- 
sonally and  by  paying  or  tendering  to  him  a  foe  of  fifty  cents  for 
one  dny\s  attendance  at  court.  i\o  mileage  need  be  paid  or  ten- 
dered to  the  witness. 

Former  |  197  amonded.  |  197  originally  revised  from  Code  of  Civ.  Pr*^ 
I  2970;  L.  1882,  ch.  410,  |  1370.  Fee  increased  from  twenty-five  to  ftfir 
ceni»,   aud   oillcuge  eliminated. 

I  09.  Attaotameiat  against  default  lav  ^rltae«ft. 

1.  ITpon  satisfactory  proof  by  affidavit  or  otherwise  that  a  i^r- 
son  duly  subpoenaed  has  refused  or  neglected  to  obey  the  sub- 
poena, and  upon  the  oath  of  the  party  in  whose  l)ehalf  the  iHT-^^n 
was  subpoenaed,  or  his  attorney,  that  the  testimiHO'  of  siu-L 
person  is  material,  the  court  must  issue  a  warrant  of  nttachmect 
directed  generally  to"  any  marshal,  to  compel  the  attendance  of 
su<'h  person. 

2.  Much  a  warrant  of  attachment  must  be  executed  in  the  same 
manner  as  an  onier  of  arrest.  The  fees  of  the  marshal  f«*r 
serving  it  must  be  paid  by  the  person  against  whom  it  is  issiu'd 
unless  he  shows  just  cause  or  a  reasonable  excuse  for  bis  omi^lon 
to  attend,  in  which  case  the  party  procuring  the  warrant  most 
pay  them  and  add  them  to  his  costs  if  he  recover  an^*. 

Former  M  198,  190  amended.  ||  198,  199  originally  revised  Croni  Code 
of  Civ.   I'ro..   if  2071.  2972. 

1  lOO.  LlabUlty^  of  defaultlns  wltae«a. 

A  person  duly  subpoenaed  who  neglects  or  refuses  to  obey  the 
subpoena,  is  liable  to  the  party  in  whose  l>ehalf  he  was' sub- 
poenaed for  all  damages  which  the  party  sustains  by  reason  of 
the  neglect  or  refusal,  and  fifty  dollars  in  addition  thereto,  and 
is  subject  to  any  fine  or  punishment  which  piay  l)o  imposed  io 
accordance  with  the  protisions  of  law  governing  contempts  punish- 
able  civilly. 

Former  f  200  amended  in  form.  |  200  originally  revised  from  Code  of  Civ. 
Pro.,  S  2079. 
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Comtnisaion    to    take    testimony;    depositions;   physical 

examinations. 

Soc.  101.  romiQiHi^ion  to  take  testlmopj. 
1(J2.  Wbon  couimiMwipn  may  itisup. 
lu.*l.  0\K'n    c'orunilsHiun. 

104.  I'ower   of   cMnwml.sH loner. 

105.  KxtH'ntlon  and  return  of  commission. 
loC.  Suppromlon  uf  Uepdaltion. 

107.  DepuHitlon   to  iK'rpetuate  testimony. 
lOS.  Tho   suniL'  —  Affldavit   on   application. 

109.  OrdfT   for  exuminotlou. 

110.  Wiiiit'sws*   fcos:    puniHhmpnt   for  dlHoboylnfl:  order. 

111.  RiM-vico  of  urtior  and  affidavit. 

112.  Adjournment  of  exaniinatiun. 

113.  WltnpHK  confined   in   prinou. 

114.  KxnmUmtion;    munurr   of    taking    and    returning    deposition;    refusal 

to  nnnwer. 

115.  When  dopoHition  mar  be  read  in  oTtdonce. 

116.  Effect  of  deposition.  ' 

117.  Pliyslcal  examluatioQ. 

I  101.   Commiffsion  to  take  tentlmony. 

When  it  appears  by  atlidavit  upon  the  anplication  of  either 
party  to  an  action  or  specini  proceeilinK  that  the  testimony  of  one 
or  more  witnesses,  not  within  the  city  of  New  York,  is  material 
to  the  applieant*^  case,  the  court  shall  issue  a  commission  to  a 
oomi)etent  person  named  therein,  authorizing  him  to  examine 
under  oath  the  %vitness  or  witnesses  named  therein  upon  inter- 
rogatories annexed  to  the  commission  and  to  he  settled  by  the 
court  or  by  the  written  couseut  of  the  parties,  and  to  take  and 
certify  the  deposition  of  each  witness  and  return  the  same  and 
the  commission  by  mail,  addressed  to  the  clerk. 

If  101  and  102  ■ui)Gn)ede  former  If  206,  807,  208.  Only  one  commlti«inner 
is  now  provided.  Provialou  tbat  coqamiasioo  way  iBSue  lu  a  0pecial  proceeding 
la  new. 

{  102i  l¥hei|  oommliifsloii  may   l«sqe. 

Such  a  commissiou  may  issue: 

1.  \Vheu  the  defendant  has  made  default  in  pleading  and  the 
testim«my  is  required  upon  the  assessment  of  damages, 

Ji.  Before  joinder  of  Issue  when  there  is  reason  to  apprehend 
that  before  issue  is  joined,  and  an  application  for  a  commission 
can  thereafter  be  made,  the  witness  will  die  or  become  unable  to 
give  his  testimony  or  remove  so  that  his  testimony  cannot  be 
taken. 

8,  When  Issue  has  been  joined  in  an  action  or  Hpecial  proceed- 
ing and  the  testinumy  is  material  to  the  applicant  in  the  prosecu- 
tion or  defense  theref)f. 

4.  When  an  appeal  or  a  motion  for  a  new  trial  ia  pending  and 

the  teitimony  may  be  material  to  the  applicant  upon  a  new  trial. 

anhUiTiRion  2,  of  f  108.  ii  new  and  la  taken  from  Code  of  Giv.  Pro.,  I  888, 
BulKliy.  4.  guixllvialoQ  4,  uf  |  lOS,  is  new  and  ia  takin  from  Code  or  Civ. 
Pro.,   §   888,   subdiy.   3. 

f  108.  Open  oonimlsslon. 

When  issue  has  been  joined  in  an  action  or  special  proceeding 
and  application  has  been  made  as  provided  in  section  one  hundred 
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and  one,  n  commission  may,  in  the  discretion  of  the  court,  issue 
without  written  interrogatories,  or  partly  upon  written  interroga- 
tories and  partly  upon  oral  questions. 

Former  {  206  rewritten  to  conform  to  Code  of  GIt.  Pro.,  |  893.  |  206 
originally  revlaed  from  Code  of  CiT.  Pro.,  |  2081 ;  L.   1882,  ch.  410.   |   1368. 

I  104.  Po^ver  off  ooininl««loner. 

When  a  commission  is  executed  within  the  state,  the  comniiK- 
sioner  shall  have  the  same  power  to  issue  n  subpoena,  to  swear  a 
witness  and  to  compel  his  attendance  that  this  court  has  in  au 
action  pending  before  it. 

Former  {  214  amended.  {  214  originally  reyispd  from  Code  of  Ciy.  Pro., 
I   2987. 

i  lOS.  Bxecvtlon  «nd  retvrn  of  commlaMlon. 

Except  as  otherwise  provided  in  this  act  or  in  the  rules,  al! 
matters  with  respect  to  the  issuance,  execution  and  return  of  tho 
commission,  the  disposal  of  it  when  returned  and  the  efTe<*t  of 
the  dei)osition  as  evidence,  shall  be  governed  by  the  provisiouM 
iippMcable  if  the  action  were  in  the  supreme  court  and  the*  de- 
position taken  without  the  state  for  use  within  the  state. 

Superaedea  former  f|  209-211,  213.  215.  See  Code  of  CIt.  Pro..  f|  901-907. 
911.  912. 

i  106.   SnppreMiiloii  of  deposition. 

On  proof  by  affidavit  that  a  deposition  has  been  improperly  or 
irregularly  taken  or  returned,  or  that  the  personal  attendance  of 
the  witness  at  the  trial  could  have  been  procured  with  due  dili- 
gence by  a  subpoena  or  that  either  party  or  his  attorney  ba& 
practiced  any  fraud  or  unfair  conduct  to  the  prejudice  of  the 
adverse  party  in  the  course  of  the  proceedings,  the  court  may 
order  the  suppression  of  the  deposition  upon  application  of  the 
party  aggrieved,  upon  notice. 

Former  i  212  amended  In  form.  |  212  originally  reviled  tnm  Code  of 
ClT.  Pro..  S  910.  Section  is  covered  by  Code  of  Civ.  Pro.,  f  910,  bat  la 
retained  because  it  relates  to  the  power  of  the  court. 

I  107.  Deposition  to  perpetuate  testlnaony.* 

Upon  proof  by  affidavit  as  prescribed  in  section  one  hundred 
and  eight,  either  party  to  an  action  or  special  proceeding  may 
apply  to  the  court  in  the  district  where  the  action  or  proceeding 
is  pending,  for  an  order  that  the  testimony  of  a  witness  be  taken 
to  be  used  conditionally  as  hereinafter  provided;  or,  except  when 
the  person  to  be  examined  is  confined  in  a  prison  or  jail  within 
the  state,  such  an  order  may  be  granted  on  written  stipulation 
of  the  parties. 

Former  If  216  and  218  combined,  condensed  and  amended  ao  as  to  apply 
to  Rpocial  proceedings.  |  216  originally  revised  from  L.  1882,  ch.  410,  |  1369. 
S  218  originally  revised  from  Code  of  Civ.   Pro.,  f  879. 

I  106.  Tlie  same  —  allldATlt   on  application. 

The  party  desiring  to  take  a  deposition  as  prescribed  in  the 
last  preceding  section,  must  present  to  the  court  in  the  district 
where  the  action  or  special  proceeding  is  pending,  an  affidavit 
showing: 

1.  The  title  and  nature  of  the  action  or  proceeding  and  the* 
name  and  residence  of  the  person  to  be  examined;  and  that  the 
testimony    of    such    person    is    material    and    necessary    for   the 
prosecution  or  defense  of  the  action  or  proceeding. 
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2.  Thct  the  person  to  be  examined  is  about  to  depart  from 
the  city  of  New  York,  or  that  he  is  so  sick  or  infirm  as  to  afford 
reasonable  ground  to  believe  that  he  will  not  be  able  to  attend 
the  trial,  or  that  an  other  special  circumstances  exist  which 
render  it  proper  that  he  should  be  examined;  but  this  sub- 
division does  not  apply  where  the  person  to  be  examined  is  a 
party  to  the  action,  except  in  cas<.'  of  his  sickness  or  infirmity, 

3.  If  the  party  sought  to  be  examined  is  a  corporation,  the 
affidavit  shall  state  the  names  of  the  officers  or  directors  thereof 
whose  testimony  is  necessary  and  material,  or  the  books  and 
papers  as  to  the  contents  of  which  an  examination  or  inspection 
is  desired;  and  the  order  to  be  made  in  respect  thereto  shall  direct 
the  examination  of  such  persons  and  the  production  of  such 
books  and  papers. 

Former    8    217   amended    In    form.      |    217    originally  revised    from   Code   of 
Civ.  Pro.,   f  872. 

i  100.  Order  for  examination. 

The  court  to  whom  an  affidavit  is  presented,  as  provided  in 
section  one  hundred  and  eight,  may,  if  the  opposing  party  or  his 
representative  is  not  present,  require  that  a  reasonable  notice  of 
the  application  be  given,  or  may  act  on  the  application  M  th* 
time  of  such  presentation,  and  must  grant  an  order  for  the  tak- 
ing of  the  deposition,  if  satisfied  of  the  truth  of  the  matter 
stated  in  the  affidavit,  and  may  in  its  discretion  designate  and 
limit  the  particular  matters  on  which  the  examination  is  to  be 
conducted.  The  order  may  require  that  the  examination  be  con- 
ducted before  the  court  or  at  another  place  named  in  the  order, 
in  which  event  the  order  shall  require  the  witness  to  be  sworn 
before  an  officer  authorized  to  take  and  administer  oaths. 

Former    {    210    amended   In    form,      f    219   originally   revised   from   Code  of 
Civ.    ITC,   S  873. 

I  110.  Wltncsaen'  feenj  punlahment  for  dl«obeyiniir  order. 

Witnesses'  fees,  as  provided  in  this  act.  for  attendance  upon  a 
trial,  must  be  paid  or  tendered  when  the  order  is  served  upon  the 
party  or  person  required  to  attend.  If  the  party  or  person  .so 
served  fails  to  obey  the  order  his  attendance  may  be  compelled, 
and  he  may  be  punished  in  like  manner,  as  if  he  failed  to  obey  a 
subpoena   issued   from  the  court. 

Former  |  220  amended  in  form.     S  220  originally  revised  from  Code  of  Civ. 
Pro.,   {  874. 

f  111.  Service  of  order  and  affidavit. 

A  copy  of  the  order  and  of  the  affidavit  upon  Which  it  was 
granted  must  be  served  at  least  two  days  before  the  time  fixed 
for  the  examination,  upon  the  attorney  for  each  party  to  the 
action  or  special  proceeding  in  like  manner  as  a  paper  in  the 
action:  or  if  a  party  has  not  anpeared  they  must  be  served 
upon  him  as  directed  by  the  order. 

Former  8  221   re-enacted  with  addition  of  "or  Rpecial  proceeding."     f  221 
originally  revised  from  Coile  of  Civ.  Pro.,  |  875. 

t  112.   Adjonrnment  of  examination. 

The   time   for   taking   such   examination   may   be  adjourned   in 
liko  manner  as  the  trial  of  an  action. 
Former  i  222  amended.     8  222  new  in  former  Municipal  Court  Act 
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I  113.  Wltnean  conllned  lii,prlaon. 

WhiTO  the  party  or  other  person  to  be  examined  is  confined  in 
a  prison  or  jail  within  the  stjit**,  under  sonteuce  for  a  mi»le 
nieanor  or  feh)ny,  that  fact  must  bo  stntod  in  the  affidavit,  and  his 
deposition  may  be  taken  as  if  he  were  not  so  conllned,  exwpt 
that  in  sueli  ease  tlje  Kranting  or  rofnsinp  of  the  order  is  always 
in  the  discretion  of  llie  court.  The  order  must  requir«»  the  pn>- 
duction  of  the  prisoner  bv  the  person  in  charge  of  the  prison 
or  jail,  at  the  priy^on  or  jnif.  but  it  nniy  prescribe  such  ropulati«m» 
and   restrictions  with  respect  thereto  as  the  ccuirt  deems  pn>iHT. 

Fiirraer  f  223  re-ouiirtiHl.     f  223  orlfflmiUj-  revI.'H*^  from  Codo  of  Civ.  Prot. 
f  b77. 

S  114.   Elxamlnntion)  manner  of  taking:  and  retvrnlnff  dc* 
pOMltloiii  refnaal  to  ABSfter, 

The  dei)osition  shall  be  in  the  form  of  question  and  answer, 
and  wh«»n  eoniplete<l  must  be  carefully  read  to  and  subscrilKMl  by 
the  person  examined;  and  within  thrive  days  thereafter,  unless 
sooner  required  by  the  order,  must  be  filed  in  the  otfice  of  the 
clerk  of  the  court  in  the  district  where  the  action  or  special  pro- 
ceeding is  ]iendinff,  together  with  the  stipulation  or  the  aifiilaWi 
on  which  the  order  was  jfrnnted,  with  proof  of  the  service  of  the 
order  and  of  the  affidavit.  If  upon  an  examination,  the  iw»r*.on  ex- 
amined refuses  to  answer,  that  fact  must  be  reported  to  the  ciuirt, 
which  must  determine  whether  the  question  was  relevant  and  the 
witness  bound  to  answer. 

Former  {  224  re-enacted.     |  224  originally  revised  from  Code  of  Civ.  Pro.. 
i  8HU. 

i  115.  When .  dvpoalilpn    may    be    read    in    evidence. 

The  deposition  may  be  read  in  evidence  by  either  party  at  the 
trial  if  it  be  satisfactorily  proved  that  the  witness  is  dead  or  is 
unable  to  attend  by  reasi)n  of  his  insanity,  sickness  or  other  iu- 
firmity,  or  that  he  is  confined  in  n  prison  or  jail,  or  that  be 
has  been  and  is  absent  from  the  city  of  New  ^  ork,  so  that  hi*' 
attendance  could  not,  with  rensonalde  diligence,  be  conqyelled 
by  subpoena. 

Former  K  225  re-«imcted.     f  225  originally  revised  from  Code  of  Ot.  Pm., 
U  SM,   SvS2. 

9  110.   Bffeet   of   deponlilon. 

The  deposition  so  read  in  evidence  has  the  same  effect,  anJ 
no  other,  as  the  oral  testimony  of  the  witness  would  have;  «nJ 
an  obje<'tion  to  the  competency  or  credibility  of  the  witness,  or 
to  the  relevancy  or  substontial  competency  of  a  question  put  to 
him,  or  of  dn  answer  ffiven  by  hira.  may  be  made  as  if  the  wit- 
ness were  then  exandned,  and  need  not  be  noted  upon  the 
deposition. 

FnrnuT    $   220)   am<>iulo(]   In   form.      |   220   originally   reviacd   from   Code  o( 

Civ.    Pro.,    i   8H3. 

I  117.  Pliynloal  exnmlnatloii* 

Where  a  party  allejres,  either  for  a  cause  of  action,  defense 
or  <'nunierclniiii.  damages  for  personal  injuries,  the  court  shfi'' 
have  power  to  onler  that  he  Hubmit  to  a  physioiil  e.\aminatipi. 
by  ouo  or  niore  ])hysieians  or  surffcons  under  such  i^>ndition* 
as  the  court  shall  deem  i)roper;  and  the  court  must  make  sui'h 
an  order  whenever  the  adverse  party  shall  present  proof  to  tbf 
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satisfaction  of  the  court  tliat  he  is  i>?norniit  of  the  nature  and 
extent  of  the  injuries  alleged.  If  the  party  to  be  examined  is 
a  female,  slie  shall  be  entitlrd  to  have  the  examination  made 
l>7  physicians  or  surgeons  of  her  own  sex.  The  order  must 
direct  the  serricc  of  a  copy  thereof  within  the  city  of  New  York 
not  less  than  five  nor  more  than  eight  days  before  the  date 
fixed  for  the  examination,  except  that  a  different  time  for  serv- 
ice may  be  directed  when  special  reasons  therefor  are  shown 
to  exist  and  are  recited  in  tlie  order. 

New.      Adopted   from  Codp  of  Civ.    Pro.,    $   873.   with  chanffes  providing  fop 
the  examluattun  of  a  defonduDt  asserting  a   counterclaim. 
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TITLE  VI. 
Trial;  jurors;  sntmlBsion  of  coatroTersy. 

6ec.  118.  Jury   trial   bow  obtfllne<1;   Jury  fee. 

119.  Time   for  rendering  Judgment  or  decision. 

120.  Number  of  Jur^'meu;    fee   for  Jury  of  twelve. 

121.  Jury    t^'rm;    trial    Jurorn. 

122.  Special   Jury    list;    bow    sucb    Jurora    summoned. 

123.  Trials  by  special  Jury. 

124.  Submission   of   controversy   upon   agreed   facts. 

§  IIH.   [Am'dy  1810.]  Jury  trial  |  how  obtained  f  Jnrr  fee. 

1.  Either  party  at  the  time  of  phniding  or  within  three  da.vs 
after  joinder  of  issue  may  demand  a  trial  by  jury.  The  demand 
may  be  made  in  writing  and  filed  with  the  clerk,  or  orally  and 
endorsed  upon  the  summons.  In  a  special  proceeiling  the  demand 
may  be  made  in  open  court  on  the  return  of  the  precept.  The 
party  demanding  a  trial  by  jury  shall  forthwith  pay  to  the  clerk 
the  sum  of  three  dollars,  which  shall  be  applied  .so  far  as  neces- 
sary, to  the  payment  of  the  lawful  fees  of  the  server  for  sum- 
moning the  jurors,  and  of  a  fee  of  twenty-five  cents  to  each 
juror,  which  payment  shall  be  made  to  him  by  the  clerk  at  the 
end  of  the  trial. 

2.  Unless  a  demand  is  maue  and  the  jury  fee  paid  as  above 
provided,  a  jury  trial  is  waived  and  the  court  must  hear  thi- 
evidence  and  decide  all  questions  of  fact  and  law:  provided, 
however,  that  the  court  may  in  its  discretion,  at  any  time  boforp 

*or  during  the  trial,  direct  that  a  trial  be  had  by  jury,  and  there- 
upon a  trial  by  jury  shall  be  had  in  the  same  manner  as  if 
either  party  had  demanded  it,  and  the  jurj'  fee  shall  be  paid  by 
the  plaintiff. 

3.  If  an  action  is  settled  or  discontinued  before  trial,  all  jnir 
and  jurors*  fees  paid  by  any  party  as  provided  in  this  act  shall  be 
returned  forthwith  to  such  party  by  the  clerk  of  the  court  to  whom 
such  jury  fee  was  paid. 

SUM.   3  added  by   L.   1910,    ch.    123,  In  effeot  April  3,   1916. 

Contains  the  substsnce  of  the  flmt  four  sentences  of  former  |  Ztl;  part 
of  first  sentence  of  former  g  230,  and  the  substance  of  the  flmt  sentence  of 
former  f  2:J2,  with  changes.  $  231  amended  by  U  1908,  cb.  431;  L.  191t». 
ch.  541;  originally  reviswl  from  Code  of  Civ.  I'ro..  {  299«):  L.  ISSJ.  ch.  410. 
I  1372.  f  230  amended  by  L.  1010,  ch.  401;  originally  revised  from  U  l>^?sX 
ih.  410.  g  1384.  S  2:J2  originally  revised  from  L.  1882,  cb.  410,  t  «•■*• 
Aftx^r  submlsHlon  of  case  no  Jury  trial  can  be  ordered.  Jury  fee  reduced 
from   four  dollars  and  fifty  cents  to  three  dollars. 

§  110.  Time  for  rendering  Jadflrment  or  decision. 

1.  If  a  jury  trial  is  not  demanded  or  directed  as  provided  in 
the  last  preceding  section,  the  court  must  render  judgment  within 
fourteen  days  from  the  time  when  the  case  is  submitted  for  that 
purpose,  except  when  further  time  is  given  by  the  consent  of 
the  parties.  If  no  decision  is  rendered  within  the  time  thus 
limited,  the  case  shall  be  placed  upon  the  calendar  for  causes 
reserved  generally. 

2.  A  motion  must  be  decided  within  fourteen  days  after  it  is 
submitted  for  de<'ision,  except  when  further  time  is  given  by  the 
coiLseiit  of  the  parties;  and  if  no  decision  is  rendered  within  the 
time  thus  limited,  the  motioi^  may  be    renewed. 

MnttTlally  rbanitreH  the  provisions  of  former  |  230  with  respect  to  rondltioo 
of  JiMlKiiu-nt  or  «le«'ision.  fi  230  amended  by  I..  1910,  cb.  401;  origliwU/ 
re\isid  from  L.  IS.S2,  ch.  410,  S  13HL  The  court  no  longer  loses  jurlsdictioB 
If  the  caHe  is  not  decided   within   the   time  limited. 
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I  120.  Number  of  Jurymen  1  fee  for  Jury  of  tivelve. 

m    1.  Except  as  hereinafter  provided,  a  jury  shall  be  composed  of 
six  men. 

2.  In  a  special  proceeding  or  in  av^  action  where  the  claim  for 
damages  or  of  the  value  of  the  chattels  exceeds  two  hundred  and 
fifty  dollars,  either  party  may  demand  a  trial  by  a  jury  of  twelve. 
In  such  a  case  the  jury  fee  to  be  deposited  shall  be  six  dollars. 

3.  In  a  case  provided  for  in  the  subdivision  next  preceding,  if 
one  of  the  parties  has  demanded  a  jury  of  six  and  has  paid  the 
fee  required  therefor,  the  other  party  may  at  any  time  before 
trial  demand  a  jury  of  twelve,  and  upon  making  such  demand 
must  pay  to  the  clerk  a  fee  of  three  dollars,  which  shall  be  ap- 
plied as  provided  in  section  one  hundred  and  eighteen. 

Partly  new ;  partly  composed  of  former  f  234,  amended,  f  234  orii^nally 
revised  from  L.  1882.  ch.  410,  S  1373.  Cane  in  wblch  a  jury  of  twelve 
may  be  bad  must  now  involve  more  tban  $250  instead  of  more  than  $100; 
jury  fee  in  such  case  reduced  to  six  doUarH.  Subdivision  3  conforms  to 
Asbestolltb  Mfg.  Co.  v.   Rowland,   143  App.   Div.  418. 

I  1221.  Jury   terms |   trial   Jurors. 

Jury  terms  shall  be  held  as  the  board  of  justices  shall  from 
time  to  time  direct.  Trial  jurors  for  such  terms  shall  have  the 
same  qualifications  and  shall  be  selected,  drawn  and  notified 
by  the  same  authorities  and  in  the  same  manner  9s  trial  jurors 
of  the  supreme  court  held  in  the  county  in  which  such  terms 
are  held;  and  all  provisions  of  the  judiciary  law  and  of  the  code 
of  civil  procedure,  as  they  may  be  amended  from  time  to  time, 
except  such  as  are  inconsistent  with  this  act,  are  hereby  made 
to  apply  to  this  court  and  to  trial  jurors  therein.  At  least  twenty 
days  before  the  opening  of  any  term  the  number  of  trial  jurors 
to  te  drawn  for  such  term  shall  be  fixed  by  the  board  of  justices, 
and  due  notice  thereof  shall  forthwith  be  transmitted  to  the 
official  directed  by  law  to  draw  such  jurors.  So  far  as  the  com- 
missioner of  jurors,  or  other  official  charged  with  the  duty  of 
drawing  jurors  in  each  county  shall  find  it  to  be  practicable, 
each  juror  drawn  shall  be  summoned  to  the  district  nearest  to 
his  residence  or  place  of  business.  Such  jurors  shall  be  paid 
the  same  compensation  as  trial  jurors  in  the  supreme  court 
held  in  the  county  in  which  they  serve.  All  returns  required  by 
law  to  be  made  after  adjournment  of  the  term  shall  be  made 
by  the  clerk  of  the  di.strict  in  which  such  term  is  held,  except 
as  provided  in  section  one  hundred  and  twenty-three  of  this 
act.  In  all  proceedings  for  the  remission  and  enforcement  of 
fines  of  jurors  the  justices  of  this  court  shall  have  the  same 
power  and  authority  as  justices  of  the  supreme  court  and  judges 
of  the  county  courts  in  the  respective  counties.  The  board  of 
justices  may,  upon  request  of  the  commissioner  of  jurors  or  other 
official  charged  with  the  duty  of  summoning  jurors,  depute  one 
or  more  officers  of  this  court  to  assist  in  summoning  sucn  jurors. 

New.  Super8ede8  provisions  contained  in  former  |{  231,  231-a,  231-b,  233, 
235.  236,  237,  aiul  provides  a  uniform  H.vMtom  iMsed  un  that  prevailing  in 
the  Supreme  Court  in  tlie  counties  embraced  witbin  the  oity  of  New  York; 
jurors  in  New  Yorlc  county,  see  Judiciary  I^w,  art.  xvll ;  jurors  in  Kings 
county,   art.   xvlil ;   and   in   other  counties,   art.   xvi. 

S  122.  Special  Jury  list)  ho^v  ancli  Jurors   ■umiiioiied. 

If  requested  to  do  so  by  the  board  of  justices,  the  commis- 
sioner of  jurors  or  other  person  charged  with  the  duty  of  sum- 
moning jurors  in  each  connt.v  within  the  city  of  New  York,  must, 
on  or  before  the  first  Monday  in  September  in  each  year,  furnish 
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to  the  olork  of  one  or  wun-o  distvicts  of  said  court  within  the 
county  for  which  said  comuiissioucr  or  other  olflccr  acts,  a  list 
of  not  more  than  one  hundred  names  of  qualified  trial  jurors 
rcsidinjr  in  such  county.  The  clerk  of  the  court  who  shall  re- 
ceive the  jury  list  must  write  on  a  slip  of  paper  the  name,  resi- 
dence, place  of  business  and  occupation  of  each  of  the  pt»rsons 
named  on  Raid  list  and  place  the  ."wme  in  a  box  to  be  chilled 
the  "undrawn  FjKM'ial  jury  box."  Whenever  there  is  an  actiou 
or  special  proceeding?  to  be  tried  with  a  jury  at  a  time  other 
than  a  regular  jury  term,  the  clerk  in  such  district  must  upon 
the  order  of  a  justice  as  provided  in  the  next  succeeilinj?  st*e- 
tiou,  and  in  the  presence  of  a  justice,  draw  the  required  niimbei 
of  said  »!ii)R  of  paper  fnuu  the  undrawn  sp<*cial  jury  bt>x  and 
deliver  the  namrs  to  a  marshal  or  to  one  or  more  of  the  officers 
of  the  court,  with  a  written  or  printed  notice  directed  to  each 
juror,  HMiulriTiff  him  to  attend  at  the  time  and  at  the  court 
specified  in  the  notice.  The  officer,  upon  receipt  of  the  said 
notices,  must  immediately  summon  each  juror  by  deliverinp 
the  notice  to  him  personally  or  by  leaving^  it  at  lii.s  residence 
with  some  person  of  suitable  a^e  and  discretion,  and  must  there- 
upon make  a  return  to  the  cl^rk  of  the  court  as  to  the  manner 
In  which  such  service  was  made  by  him.  After  such  panel  of 
jurors  so  summoned  has  been  discharged  by  the  court  the  clerk 
must  make  like  return  as  in  the  case  of  jurors  fcummonetl  pur- 
suant to  the  next  preceding  section,  and  such  jurors  shall  b** 
entitled  to  the  same  ccunpeusatlon  and  paid  Ih  the  same  nmiiner 
as  jurors  sunnnoned  for  a  r(»gular  term.  The  slips  containing  the 
names  of  the  jurors  so  summoned  must  be  placed  in  a  box  to  b»» 
called  the  "  drawn  jury  box "  Until  all  the  names  hare  been 
drawn  from  the  undrawn  jury  box,  and  as  often  as  that  happen* 
the  whole  number  must  be  returned  to  the  undrawn  jury   box. 

Sort1<»ns  122  atnl  12S  prorldo  for  n  spoclal  Jury  list  to  ho  jcnminonofl  for 
Jury  triitls  dnriiiK  tlin  montliB  of  July  and  August,  or  at  other  tiniest  when 
there  is  no  reguUtr  Jury.  * 

§  123.  TrlalM  by  ApedAl  Jtivr. 

If  in  any  action  or  special  proceeding  trial  by  jury  is  demanded 
at  a  time  when  no  jury  is  in  session  and  it  appears  to  the  justice 
presiding  that  the  rijarhts  of  a  party  may  be  prejudic<'d  by 
d<'laying  the  trial  until  the  tiext  jury  term,  such  justice  shall 
order  t\v^  clerk  who  has  received  the  jury  list  provided  In  the 
last  preciMling  section  to  sntnmon,  in  the^  manner  therein  pre- 
scribed, such  number  of  j\irors  as  such  justice  may  dire<»t,  to 
ajtpcjir  at  the  court  where  the  action  or  proceeding  is  pending. 
When  the  jury  is  sunimr)ned  to  a  court  other  than  the  one  the 
clerk  of  whi<h  has  the  custody  of  the  said  jury  list,  the  clerk 
of  the  court  where  the  action  or  proceeding  h  pending,  shall. 
ui)on  the  discharge  of  the  jurors,  forward  to  the  clerk  having  the 
custody  of  the  said  jury  list,  such  detailed  information,  certified 
by  him,  as  will  enable  the  .said  clerk  to  make  a  proper  return 
as  rcquir<'d  by  law. 
See  note  to  |  122. 

§  124.   SnbniiMSiion   of   vontrovcrfsy  apon  aflrreed   facts. 

1.  At  any  time  after  juniper  of  isftue  in  an  action  or  special 
proceeding,  and  beff»re  the  case  Is  called  for  trial,  the  parties,  if 
of  fnll  age,  niMv  agree  upon  a  written  statement  of  the  facts  for 
submission  to  the  conrt.  The  statement  must  be  accompanied  by 
a  written  submission  and  by  the  affidavit  of  one  or  more  of  the 
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parties  that  the  controversy  is  real  and  that  the  submission  Is 
made  in  ^ood  faith  for  the  purpose  of  determining  the  rights 
of  the  parties. 

2.  The  c^mtroversy  is  submitted  by  filing  the  statement,  sub 
mission  and  alfidavit  iu  the  oiHite  of  the  clerk  in  the  district  whein 
the  action  or  proceeding  is  jjending:  and  8ubse<iuent  proceedings 
are  subject  to  all  the  provisions  of  this  act,  except  that  an  onler 
(»f  arrest,  a  warrant  of  attachment,  a  warrant  of  siMzure,  a  re- 
quisition to  replevy  or  an  execution  against  the  person  cannot 
be  granted  therein. 

8.  The  action  or  proceeding  must  be  tried  by  the  court  ui»ou 
the  statement  alone;  and  the  statement,  submismon,  afliduvit  and 
the  judgment  rendered  or  final  order  made,  and  any  ohUts  or 
papers  necessarily  affecting  such  judgment  or  order,  shall  ciui- 
stitute  the  record.  If  the  statement  of  facts  is  not  suttlcient  to 
enable  the  court  to  decide  the  controversy,  the  court  may  permit 
the  filing,  within  a  fixed  time,  of  an  additional  ur  supplemeuta! 
statement,  in  default  whereof  the  court  must  dismiss  the  sub- 
mission without  costs  to  either  party. 

FoniuT  18  241-243  amended  and  n>inbiued.  f|  241-243  urlgioally  revitHid 
friini   Codo  of    Civ.    IT"..    18    127l)-l2Sl. 

>'(»te  to  Title  VI. —  The  provIsl(»ub  of  this  title  have  been  alin»»Kt  entirely 
rpMTilti»n  and  the  changes  therein  are  «»ibst:intlal.  K«»rmer  §f  2.'Jl),  240  are 
omitted  as  UDnece^aary  aa  they  arc  covered  by  new  f  lU. 
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TITLB  VH. 
Jud^n^ent  and  execution. 

Art.  1.  Judgments. 
2.  Execution. 

ARTICLE   FIRST. 

Judgments. 

8ec.  125.  Judgnient«. 

12G.  DlHinlaml  for  neglect   to  proHecnte. 

127.  Judgment   for  or  against  anjr  of  tbe  parties;  scTerance  of   actloa. 

128.  Judgment  when  defendant  liable  to  arrest. 

120.  Vacating  and  amending  Judgments  and  orders;  opening  defaolts  and 
granting  new   trials. 

S  126.   Jadvments. 

Within  the  limits  of  jurisdiction  defined  in  this  act,  the  court 
shall  have  power  to  render  any  judgment  that  is  eonsisteut  with 
the  ease  made  by  the  pleadings  an<I  embraced  within  the  is»ue«. 
A  judgment  dismissing?  the  action  may  be  rendered  either  on  the 
merits  or  without  prejudice  to  a  new  action,  as  the  case  requires, 
and  the  court  shall  make  a  proper  note  thereof.  A  decision  as 
prescribed  in  an  action  tried  "without  a  jury  in  the  suprcMiie  court 
shall  not  be  required.  All  proceedings  on  the  iMirt  of  the  party 
against  whom  judgment  has  been  rendered,  or  who  is  requinEni  to 
pay  the  costs  of  any  motion,  except  to  review  or  vacate  snrh 
judgment  or  order  requiring  payment  of  costs,  are  stayed  without 
further  direction  of  the  court  until  the  payment  thereof. 

New.  Supersedes  former  f{  248,  240.  The  first  sentence  is  based  on 
Code  Civ.  Pro.,  }  1207.  Am  to  judgments  of  dismissal,  whether  on  the  metltJ 
or  not,  M-e  Chirk  v.  ScoviUe.   198  N.  T.  279. 

Finding»  of  fact  and  conclusions  of  law  not  required. 

Former  |i  250,  262  omitted  as  unnecessary. 

I   126.  [Am'd,  1917.]     Olsmlssal  for  neglect  to  proaecvto. 

When  an  action  ha-s  remained  for  more  than  six  months  upon 
the  general  calendar  or  the  calendar  for  actions  reserved  gener- 
ally, it  may  be  dismissed  by  the  court  upon  application  of  the 
defendant  on  notice;  or,  if  the  action  has  remained  upon  said 
calendar  for  more  than  one  year,  it  may  be  dismissed  bj  the 
court  of  its  own  motion. 

New.     Amended  by  L.  1917,  ch.  611.  In  effect  May  22.  1917. 

i  127.  Judsment  for  or  against  mny  of  tbe  parties  i  sever- 
ance of  action. 

Tbe  court  shall  have  power  to  render  judgment  for  or  aj^ainst 
one  or  more  plaintiffs  and  for  or  against  one  or  more  defendants, 
to  determine  the  ultimate  rights  of  all  the  parties  and  to  render 
judgment  accordingly;  but  unless  the  court  otherwise  direi-ts.  a 
controversy  between  defendants  shall  not  delay  a  judgment  tr» 
which  the  plaintiff  is  entitled.  When  there  are  twci  or  more  de- 
fendants and  a  several  judgment  is  nroper,  the  court  shall  have 
power  to  render  judgment,  or  to  re(]uire  that  the*  plaintiff  take 
judgment  against  one  or  more  of  them,  and  to  direct  that  the 
action  be  severed  and  proceed  against  the  others  as  sole  de- 
fendants. 

New.  Taken  partly  from  Code  of  Civ.  Pro..  ||  1204.  120.*),  which  ap- 
panmtly  form  th*-  sonrce  of  iwrt  of  S  2U  of  the  New  Jerm^y  I»ractice  .\rt. 
lA.st  part  of  first  wnti-iu-o  l»  taken  from  last  Mentem*e  of  Code  of  <Mv.  Pr«».. 
I  521.  Section  coinpliei^  with  the  recommendations  of  the  American 
Association.     (See  report  of  Board  of  SUt.  Cunsol.  1912,   p.  184.) 
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I  128.  Jadvmeiit   when   defendant   liable  to  arrest. 

When  a  judgment  is  rendered  in  a  case  where  the  defendant  is 
subject  to  arrest  and  imprisonment  thereon,  it  must  be  so  stated, 
in  the  judjfment  and  entered  in  the  docket.  The  clerk  must  in 
any  transcript  issued  by  him  insert  the  words  **  defendant  liable 
to  execution  against  his  person."  and  a  like  note  must  also  be 
made  in  the  docket  of  a  judgment  by  a  county  clerk  where  such 
a  transcript  is  filed  with  him. 

Former  |   251   amended  In  form,     f   251   originally  revlBed  from   L.    1882, 
ch.  410.  i  1386. 

I  120.   Vacating    and    amending    Jndirnienta    and    orderai 
openlav  defaults  and  vrantlns  new  trials. 

1.  Upon  proof  by  affidavit  or  otherwise  that  a  judgment  has 
been  taken  or  a  final  order  made  wituout  service  of  summons  or 
process,  the  judgment  or  final  order  must  be  vacated  and  set 
aside  by  the  court  in  the  district  where  it  was  entered. 

2.  A  motion  to  open  a  default  and  to  vacate  and  set  aside  a 
judgment  entered  thereon  must  be  made  with  due  diligence  and 
upon  good  cause  shown  and  in  no  event  more  than  one  year  after 
entry  of  the  judgment:  t»xcept  that  where  the  summons  was  served 
as  prescribed  in  section  twenty-three  of  this  act,  such  motion 
must  be  made  in  no  event  more  than  two  years  after  entry  of  the 
judgment.  Upon  granting  such  a  motion  the  court  must  set  the 
case  down  for  trial.  If  a  judgment  taken  by  default  or  any 
part  thereof  has  been  collected  or  otherwise  enforced  and  the 
defendant  is  successful  upon  the  trial,  such  restitution  may  be 
compelled  as  the  court  directs;  but  title  to  property  sold  to  a 
purchaser  in  good  faith  under  execution  issued  upon  the  judgment 
shall  not  be  affected. 

3.  A  motion  to  set  aside  the  verdict  of  a  jur>'  and  to  vacate, 
amend  or  modify  a  judgment  rendered  upon  a  trial  by  the  court 
with  or  without  a  jury,  and  for  a  new  trial,  must  be  made  at 
the  close  of  the  trial  or  within  twenty  days  after  the  entry  of 
the  judgment. 

4.  A  motion  for  a  new  trial  upon  the  ground  of  fraud  or  newly 
discovered  evidence  must  be  made  with  due  diligence  and  in  no 
event  later  than  one  year  after  the  entry  of  the  judgment;  and 
unless  the  court  otherwise  directs,  it  may  be  made  upon  aflidavits 
without  making  and  settling  a  case. 

5.  A  new  trial  may  be  limited  to  the  questions  with  re8i)ect  to 
which  the  verdict  or  judgment  is  found  to  be  wrong,  if  such 
questions  are  separable.  If  a  verdict  or  judgment  is  set  aside 
solely  because  the  damages  are  excessive  or  inadequate,  it  may 
stand  in  all  other  respects  and  the  new  trial  may  be  limited  to 
the  question  of  damages. 

<).  Upon  opening  a  default,  amending,  modifying  or  vacating  a 
judgment  or  order,  or  setting  aside  the  verdict  of  a  jury  and 
granting  a  new  trial,  the  court  may  impose  such  terms  and  con- 
ditions as  may  be  just. 

New.     SuporaedeH  former  ||   35.   253-2.'5B. 

SubdlTitdon  5  1h  banod  on  the  New  .Ivney  Practice  Rules  72  and  73. 
Former  {  257  is  omitted  from  tbiH  title  and  its  provisions  are  Included  In 
new  I  154. 
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ARTICLE   SKCOHD. 

EiFCCution. 

Beo.  130.  When  and  bow  isMued. 

131.  IsBuance   and   filing   of  tninscrlpt  and  effect  thereof. 

132.  Proceeding    afraliiKt    joint    debtors. 

133.  DtK'kt'tiuK  judf^iuent  In  another  0001117. 

134.  Kxecutiun  againiit   uiaraliala. 
I',i5.  K.veoutlon  ;    requisites. 

136.  Execution  againHt  tlic  person. 

137.  The   sunu*  —  as  ar»Vt.teU   by   Joinder  of  causes  of  actioD. 

138.  lU'ui'WHl  of  exetjutlon. 

139.  JudKuicnt    and   execution    in   favor   of   wage   earners.  • 

140.  Time  limit  of  excn-utlon. 

141.  Liability   of  marMtial   to  ejcecutlon  creditor. 

142.  Return  of  execution  and  Hatiafactlou  of  judgment. 

{  130.  HVhen  and  bovr  l««ve4. 

An  oxooution  mixy  ho  issued  upon  a  judgment  cither  bv  the 
clerk  of  the  court  in  the  district  where  the  judgment  was  entered, 
within  yix  years  thereafter,  the  execution  Ijeinjf  directed  to  a 
niarshal,  or  by  the  judgment  creditor  or  his  attorney  after  filinp  a 
transcript  of  the  judgment  with  a  county  clerk  a.s  provided  in 
section  one  hundred  and  thirty-one,  the  execution  Ix^inp  direct<Mi 
to  a  sheriff.  But  no  execution  shall  issue  out  of  this  court  after 
a  transcript  has  been  issued,  and  no  transcript  shall  be  issued 
while  an  execution  of  this  court  remains  outstanding,  except  a 
transcript  showing  that  the  judgment  has  been  modified,  vaiattd 
or  set  aside.  When  the  execution  is  issued  to  a  marshal  the 
prospective  fees  of  the  county  clerk  and  sheriff  must  be  omitted. 
An  execution  issued  to  the  sheriff  upon  a  judgment  in  an  action 
to  establish  a  mechanic's  lien  shall  authorize  and  direct  the 
sheriff  to  sell  the  right,  title  and  interest  of  the  owner  of  the 
premises  upon  which  the  lien  set  forth  in  the  complaint  existi'd 
when  the  notice  of  lien  was  filed. 

Former  |  200  amendetl.  {  260  amended  b/  L.  1003,  ch.  144;  L.  1908,  ch. 
495:  originally  revised  from  L.  1882,  ch.  410,  {  1302.  Allows  the  ludgment 
creditor  or  hla  attorney  to  Issue  execution   to  the  sheriff. 

i  181.  Issuance  and  flllns  of  transcript  and  effect  thereof. 

1.  Upon  application  of  a  judgment  creditor  the  clerk  must  de- 
liver to  him  a  transcript  of  the  judgment,  except  as  provided  in 
the  last  preceding  section.  If  the  Judgment  is  for  the  plaintiff 
in  an  action  to  establish  a  mechanic's  lien,  the  clerk  shall  insf^rt 
in  the  transcriot  an  additional  statement  that  the  action  was 
l)r()iight  to  establisli  a  mechanic's  lien  and  that  the  lien  has  bw'n 
duly  established  and  adjudged  against  the  interest. of  the  defend- 
ant in  the  property  described  in  the  complaint  when  the  notice 
of  lien  was  filed. 

2.  Upon  presentation  of  the  transcript  and  payment  of  the  fees 
therefor,  •» he  clerk  of  the  county  in  which  the  judgment  was 
ren^Iered  must  endorse  upon  the  transcript  the  date  of  its  receipt, 
must  file  it  in  his  office  and  must  docket  the  judgmt^Jt  ae  of  the 
time  of  the  receipt  of  the  transcript,  in  a  book  kept  bv  him  for 
that  purpose  as  prescribed  by  law;  and  if  the  judgment  is  for 
tlie  recovery  of  a  chattel  which  has  been  delivered  to  the  unsnc- 
ccs^ful  party  or  for  the  value  thereof,  or  for  the  establishment 
of  a  mechanics  hen,  he  must  enter  in  the  docket  the  particulars 
ot  tlie  judgment  as  stated  in  the  trauscryat. 
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8.  Upon  the  docketing  of  a  jndfrment  as  prescribed  in  this  sec- 
tion it  shall  be  deemed  a  judgment  of  the  supreme  court  and  may 
be  enforced  accordingly.  Nothing  in  this  section  shall  be  con- 
strued to  prevent  this  court  or  a  justice  thereof  from  vacating, 
setting  aside  or  modifying  the  judgment  or  staying  the  execu- 
tion thereof. 

Former  |  2B1  amimdiMl  In  form.  {  261  amenaed  by  L.  190S,  ch.  495; 
orljfinnny  rpvlsed  from  L.  1882,  ch.  410,  8  1^92.  Stay  of  execution  Id  Hubtl.  3 
Is  new.  Fr>nner  H  202,  263  omitted  ns  unnecessary,  this  court  being  made  a 
court  of  rt?cord  by  new  |  1. 

I  13a.  ProceedinvH  AgAinrnt  Joint  debtors. 

An  action,  judgment  and  execution  against  one  or  more  of 
several  defendants  alleged  to  be  jointly^  indebted  npon  contract, 
shall  be  governed  by  the  provisions  applicable  to  like  cases  in  the 
supreme  court,  including  those  whereby  a  plaintiff  who  has  re- 
covered judgment  against  one  or  more  of  such  defendants  may 
maintain  an  action  and  recover  judgment  against  the  others  to 
charge  their  property  with  the  sum  remaining  unpaid  on  the 
original  judgment.  When  an  execution  upon  a  judgment  against 
one  or  more  of  such  defendants  is  issued  out  of  this  court,  the 
clerk  of  the  court  shall  make  the  same  endorsements  upon  the 
execution  and  the  same  entries  in  the  docket  that  a  county  clerk 
is  required  to  make  when  execution  is  issued  on  a  like  judgment 
of  the  supreme  court. 

SapePsedes  former  |$  204-268.     See  Cod^  Civ.  Pro.,  S  1032  et  seq. 

I  138.  DocftetlAff  iudgrnieiit  tn  another  county. 

The  county  clerk  with  whom  a  transcript  is  filed,  must  furnish 
to  any  person  applying  therefor  and  paying  the  fees,  one  or  more 
transcripts  of  the  docket  of  the  judgment,  attested  by  his  signa 
ture.  A  county  clerk  to  whom  such  transcript  is  presented  must, 
npon  payment  of  the  fees  therefor,  immediately  file  it  and  docket 
the  judgment  in  the  appropriate  docket  book  kept  in  his  oftiee  in 
like  manner  as  the  judgment  was  docketed  by  the  first  county 
clerk.  The  judgment  when  so  docketed  has  the  like  effect  as  it 
has  in  the  county  in  which  it  was  docketed  upon  the  transcript 
from  this  court. 

Former  {  2C9  amended  In  form,  g  209  originally  revised  from  L.  1882, 
ch.  410,  j  1397. 

i  134.  Execution  nflrnlnHt  marNhnls. 

Execution  on  a  .judgment  against  a  marshal  or  his  sureties 
shall  issue  only  to  the  sheriff  after  transcript  filed  with  a  county 
<'lerk  as  provided  in  this  article,  and  must  be  made  returnable  to 
the  county  clerk. 

Former  |  270  amended.  S  270  originally  revised  from  L.  1882,  ch.  410, 
I  1398. 

f  Iftfi,  SIxecntloni  reanlMlteii. 

The  execution,  when  issued  out  of  this  court,  must  be  directed 
to  a  marshal  and  stib.«<cribe(l  by  the  clerk  of  the  conl-t  in  the  dis- 
trict in  which  the  judgment  was  rendered,  and  must  bear  date 
of  the  d.'iy  of  its  deliv(>ry.  Tt  must  stnte  the  nnmes  nf  the 
parties,  the  district  where  and  the  time  when  rende-ed.  ilie 
amount  of  the  judgment  and  the  amount  «lne  thereon.  Tt  must 
require  of  the  mnrsha!  substnntinlly  as  follows: 

1.  If  it   is  a  ease  where  the  d(?fendant  cannot  be  .nrrested,  it 
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must  direct  the  officer  to  collect  the  amount  due  on  the  judfrmeDt 
out  of  the  personal  propert5'  of  the  debtor  and  to  pay  the  same 
to  the  clerk  or  to  the  party  entitled  thereto. 

2.  If  it  is  a  case  whore  the  defendant  may  be  arrested,  in 
addition  to  the  foreffoinjf  it  may  direct  tne  officer,  if  suffieieDt 
property  of  the  defendant  liable  to  execution  cannot  be  found  ( » 
satisfy  the  judgment,  that  he  arrest  the  defendant  and  commit 
him  to  the  jail  of  the  county  wherein  the  district  in  which  ih«? 
judgment  was  entered  is  situate,  until  he  pay  the  judgment  or 
be  discharged  according  to  law. 

3.  When  a  defendant  was  served  with  summons  otherwiao  than 
personally  and  did  not  appear  generally,  but  his  property  has  In'en 
duly  attached  under  a  warrant  of  attachment  tnat  has  not  l>een 
vacated,  an  execution  on  the  judgment  against  him  must  rt^quire 
the  marshal  to  collect  the  judgment  only  out  of  the  property  so 
attached. 

4.  In  all  cases  it  must  further  direct  the  officer  to  make  proper 
return  of  the  execution  to  the  clerk  of  the  court  from  which  the 
execution  issued,  within  twenty  days  from  the  time  of  the  receipt 
thereof. 

Former  |  271  amended.  Sobdiylslon  3  is  taken  from  former  |  91.  <  271 
originally  r«v|He<l  fnnn  L.  1K82,  ch.  410,  {  1399.  f  91  orlgiimlly  revl^Ml 
from  L.   1882,  eh.  410,  {  1329. 

i  130.  Kxecatlon   asrnlnat  the  person. 

If  the  execution  directs  the  arrest  of  the  defendant  for  want 

of    sufficieut    personal    property,    and    if    there    is    not    sufficient 

personal  property  subject  to  levy  found  by  the  officer,  or  if  upon 

demand   by   the  officer  the  defendant  fails  to   priHluce   sutlicient 

property,    the    officer    must    immediately    arrest    the    defendant. 

When  arrested,  the  defendant  must  be  conveyed  to  the  common 

jail   of  the   county   wherein   the   district   where   the  judgment  is 

entered  is  situate,  and  there  kept  in  custody  until  the  execution, 

with  costs,  is  paid,  or  he  is  discharged  by  due  course  of  law. 

This  is  the  last  sentence  of  former  I  146.  amended.  {  146  orisinaUT 
revised  from  Code  of  Civ.   Pro.,  H  484,   2937. 

i  137.  Tlie  name  —  as  affected  by  Joinder  of  oaaaea  of 
action. 

When  a  cause  of  action  for  which  a  defendant  may  be  arrested 

was  united  with  a  cause  of  action  for  which  a  defendant   may 

not  be  arrested,  an  execution  against  the  person  of  the  defendant 

cannot   be  issued   upon  the  judgment  unless  it  appears  that  the 

judgment  was  rendered  solely  upon  the  cause  of  action  for  which 

he  might  have  been   arrested. 

Former  fi  272  amende<1  In  form.  {  2T2  originally  revised  from  L.  1SS2. 
eh.  410,  S   l-iOl. 

i  13M.  Rcneiral  of  execution. 

At  the  request  of  the  judgment  creditor  an  execution  may  bf 

renewed  before  the  expiration  of  the  twenty  days  by  the  won! 

**  renewal  "   being  written  thereon  with  the  date,  and  subscrilKHl 

by  the  derk  of  the  court.     Such  renewal  has  the  same  eff^^ct  as 

an   original   issue,   and   may   Ix^   repeated  as  oft?n  as  ne<«e«sary. 

If   an   execution    is   returned    unsatisfied,   others   may    be   issued 

cm  like  reciuest  from  time  to  time  until  the  judgment  is  satisfied. 

Fonnor  t  27.'{  amended  in  form.  S  -STS  orifflnallj  revised  from  L.  1SS2, 
cb.  410,  S   1402. 
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I  138.  Jadarment  and  execution  In  fnvor  of  yivmge  enrnem. 

In  an  action  by  n  journeyman,  laborer,  or.  other  employef^ 
whose  employment  answers  to  the  general  description  of  wa^e 
earner,  for  services  rendered  or  wages  earned,  if  the  plaintiff 
recoTers  a  judgment  for  a  sum  not  exceeding  one  hundred  dol- 
lars, exclusive  of  costs,  and  the  action  was  brought  within  three 
months  after  the  cause  of  action  accrued,  no  property  of  the 
defendant  is  exempt  from  levy  and  sale  on  execution;  and  if 
the  execution  is  returned  wholly  or  partly  unsatisfied,  the  clerk 
must,  upon  the  application  of  the  plaintiff,  issue  an  execution 
against  the  person  of  the  defendant  for  the  sum  remaining  un- 
collected. A  defendant  arrested  in  such  a  case  must  be  actually 
confined  in  the  jail  and  is  not  entitled  to  the  liberties  thereof, 
but  must  be  discharged  after  having  been  so  confined  for  fifteen 
days.  After  his  discharge  another  execution  against  his  person 
shall  not  issue  upon  the  judgment,  but  the  judgment  creditor 
may  enforce  the  judgment  against  -his  property.  This  section 
shall  apply  whether  the  defendant  be  male  or  female. 

Former  S  274  amended,  f  274  amended  by  L.  1007,  ch.  425;  originally 
reTisod  from  L.  1882,  cb.  410,  |  1405.  Limit  of  amount  of  Judgement  In- 
creased to  1100,  and  of  time  to  fhree  RAmths,  and  section  made  applicable 
to  female  employer. 

I  140.  Time   limit   of   execution. 

A  defendant  cannot  be  arrested  nor  can  his  property  be  sold 
on  execution  after  twenty  days  from  its  issue  or  renewal,  but 
property  levied  on  within  twenty  days  may  be  sold  after 
renewal.    * 

Former  |  275.     Originally  reylsed  from   L.    1882,  cb.   410,   {   1406. 

I  141.  Liability  of  mnrahnl  to  execution  creditor. 

A  marshal  is  liable  to  an  execution  creditor  for  the  amount 
of  the  execution  in  the  following  cases: 

1.  Where  he  suffers  the  twenty  davs  to  elapse  without  making 
a  true  return  of  the  execution  and  filing  the  same  with  the  clerk 
of  the  court,  and  paying  to  him  or  to  the  party  entitled  thereto 
the  money  collected  thereon. 

2.  Where  he  wilfully  or  negligently  omits  to  levy  on  property 
of  the  defendant,  or,  if  the  defendant  is  liable  to  arrest,  to  arrest 
and  imprison  him  within  the  twenty  days,  or,  having  arrested  the 
defendant,  fails  to  commit  him  to  the  county  jail  within  the 
twenty  days. 

Former  i  276  amended  In  form.  |  276  originally  reylsed  from  L.  1882, 
cb.  410.  i  1407. 

i  142.  [Am'd,  1910,  1818.]  Return  of  exeevtion  nnd  «atis- 
faction  of  Judgrment* 

1.  Judgments  of  this  court  may  be  satisfied  and  discharged 
and  the  record  thereof  cancelled  in  the  same  manner  as  judg- 
ments of  the  supreme  court,  except  as  otherwise  provide<l  in 
this  section. 

2.  If  no  execution  has  been  issued  to  a  marshal  and  no  tran- 
script of  the  judgment  has  been  filed  in  the  office  of  a  county 
clerk,  the  judgment  may  be  satisfied  by  depositing  with  the  clerk 
of  thp  court  in  the  district  where  the  judgment  is  entered  the  full 
emouut  due  on  the  judgment,  with  interest  to  the  date  of  deposit; 
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whereupon  the  elork  must  mnrk  the  roooni  of  the  judgment  sat- 
isfied, and  in  actions  fur  wat?es  not  exceeding  fifty  dollars,  niay 
pay  the  amount  depoBited  in  satisfaction  of  a  judgment,  to  the 
judgment  creditor  or  his  attorney,  upon  demand. 
Subd.  2  ttm'd  by  L.  1916,  ch.  006;  U  1918,  cb.  OOd,  id  pfiP^ct  St^pt.  1,  191S. 

3.  When  a  transcript  of  a  judgment  has  been  filed  in  the 
office  of  a  county  clerk  and  no  execution  has  been  issucni  to  a 
sheriff,  the  judgment  may  be  satisfied  by  depositing  with  the 
said  county  clerk  the  full  amount  due  on  the  judgment,  with 
interest  to  the  date  of  deposit,  accompanied  by  a  certificate  of 
the  sheriff  of  the  same  county,  dated  on  the  day  of  deposit,  that 
no  execution  upon  the  judgment  is  in  his  hands;  whereupon  the 
said  county  clerk  shall  cancel  and  discharge  the  docket  of  the 
judgment. 

SUM.  3  atti'd  by  L.  1016,  cb.  508.  iri  effect  Stffy  11.  1016. 

4.  When  a  judgment  docketed  in  the  office  of  a  county  clerk 
has  been  satisfied  or  discharged,  the  county  clerk  must  issue,  cm 
payment  of  his  fees,  a  certificate  of  the  fact,  and  upon  filing  said 
certificate  in  the  office  of  the  clerk  of  any  other  county  where 
the  judgment  has  been  docketed,  the  clerk  of  such  county  must 
enter  satisfaction  of  the  judgment  accordingly. 

Formw  I  277  amended.  Section  277  originally  rerlsod  from  L.  18512.  ch. 
410,  I  1408.  ProviaioDB  at  to  deposit  new.  For  provlaions  aa  to  sat ittf Action 
of  Judgment  of  tbe  Supreme  Court,  aee  Code  of  CIr.  Pfoc.,  if  1200-1372. 
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TITLB  Vill. 

Clerks  and  Marshals. 

Artlcl*  1.  Olerki. 

2.  Marahato. 

articlb:  first. 

Clerks. 

Sec.  143.  Duties  of  the  clerk. 

144.  Deatroctloii  of  records  and  papers. 

f  143.  Duties  of  the  clerk. 

The  clerk  in  each  district  shall: 

1.  Exercise  the  powers  imposed  and  perform  the  duties  con- 
ferred upon  him  by  this  act  and  the  rules  and  the  resolutions 
of  the  board  of  justices,  and  those  usually  appertaining  to  his 
oiBce;  and  in  the  exercise  of  such  powers  ana  the  performance 
of  such  duties,  conform  to  the  directions  of  the  court. 

2.  Keep  the  seal  of  the  court  and  affix  it  to  such  papers  and 
documents  as  he  may  be  required  to  certify. 

3.  Keep  a  doclcet  book  in  such  manner  as  the  rules  may  pre- 
scribe, and  all  other  records  and  proceedings  of  the  court,  and 
act  as  custodian  of  all  documents,  books  and  records. 

4.  Keep  the  office  open  for  the  transaction  of  business  during 
the  hours  designated  by  the  rules  and  resolutions  of  the  board 
of  justices. 

5.  Attend  the  sittings  of  the  court,  administer  oaths,  receivo 
yerdicts  of  juries,  and,  in  a  proper  case,  adjourn  causes,  or,  when 
no  justice  appears,  adjourn  causes  to  the  next  judicial  day. 

6.  Assume  charge  and  control  of,  and  be  responsible  for,  the 

Seneral  conduct  of  the  business  of  his  office  and  for  the  faithful 
ischarge  of  the  duties  of  the  deputy  and  assistant  clerks  and 
other  officers  connected  with  the  court. 

7.  Collect  and  receive  all  the  fees,  and  account  for  and  pay 
the  same  into  the  city  treasury  monthly,  under  oath,  on  the  nrst 
day  of  each  and  every  montn  or  within  three  days  thereafter, 
which  account  shall  contain  the  title  of  each  case  and  the 
amount  of  fees  received  therein;  and  the  salary  of  such  clerk 
shall  not  be  paid  until  he  shall  have  so  accounted  and  paid. 
He  shall  perform  no  service  until  he  shall  have  received  the 
legal  fees  therefor. 

8.  Deliver  to  his  successor  in  office  the  official  seal  and  all 
papers,  books  and  records  on  file  in  his  office. 

This  section  Includes  former  H  282-287.  i  282  amended  hj  L.  1904,  ch. 
682;  originally  revlBed  from  L.  1882,  cb.  410,  I  1428.  I  283  orlglnallj  revised 
ftom  L.  1882,  cb.  410,  |  1429.  H  284-287  orlglnaUy  revised  from  L.  1882, 
cb.  410,  H  1409-1412. 

I  144.  DeatmctloA  of  records  and  papers. 

The  board  of  justices  may  by  resolution  direct  the  clerk  of 
a  court  to  destroy  any  records  or  papers  deposited  or  filed  is 
his  office  which  may  be  considered  as  no  longer  necessary. 
New.     Adapted  from  Ck>de  Civ.  Pro.,  |  839-a. 
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AXLTiCVR  SBCOHD. 

MarahaU. 

Sec.  146.  Marabalfl   to   continue   In   office;   appointment   of   their   wma 
TEcancles. 

146.  Bond  of  marshal. 

147.  Action  on  manibark  b«ad. 

148.  Filing  of  transcript  of  Judgment  with  city  derk;   redncinc  bond. 

149.  Reducing  bond  on  payment.- 

160.  Mayor  to  compel  renewal  of  marshaFs  bond;  removal  of  '**»''^lf«l. 

151.  General  powerH.  duties  and  liabilities  of  manliaLv. 

152.  Removal  and  suspension  on  chargea. 
163.  Payment  of  money  received  by  marshals. 

i  145.   Marshals    to    continue    in    olll«e|    nppointnae^t    of 
tb^ir  sncceissorsi  ▼ncanc^ea* 

'  The- mar&halH  of  the  city  of  New  Ygrk  in  office  when  this 
act  .shall  take  ^ffect  shall  continue  to  hold  office  autil  the  end 
of<  Uieir  respective  terms.  The  successors  of  said  marshals  shall 
be  appointed  by  the  ma;^or  of  said  city  for  terms  of  si$  jears. 
No  person  shall  be  appointed  a  marshal  in  a  borough  of  which 
he  is  not  a  resident.  The  removal,  of  a  marshal  from  the  borough 
an, and  for  which  he  waa  appointed  shall  vacate  his  office.  If 
a  vacanesr  in  the  office  of  marshal .  shall  occur  otherwise  than 
by  the  expiration  of.  a  ,term,  the  person  appointed  to  fill  such 
vacancy  ahall  hold  .office  for  the  unexpired  term  of  the  marshal 
Wiliom  .he  succeeds.  •  .  r 
Supersedes  |i  1425  and  1427  of  the  Greater  New  York  Charter. 

.  ,^  146.  Bond  o|  maJralial.' 

1.  No  marshal  shall  be  permitted  to  enter  upon  the  dgties  of 
bia  office.,  until .  he  shall,  have  given  a  bond  a.8  herein  prescribed. 
The  .bond  shall  be  executed  by  the  marshal  with  two  sufficient 
Hureties,  who.  shall  be  residents  of  the  city  of  New  York  and  each 
of  whom  shall  be  the  owner  of  real  estate  therein  of  the  value  of 
double  the  penalty  of  the  bond*  which  shall  be  the  sum,  of  three 
thousand  dollars.  The  bond  shall  provide  that  the  marshal  and 
the  sureties  shall  jointly  and  severally  answer  to  the  city  of 
New    York  and   any   pecsoas   that   may   complain,   for   the    true 

'and  faithful  (^xecut^op  by  such  marshal  of  the  duties  of  his 
offioe.  The  bond  shall  be  submitted  for  approval  to  a  justice 
ot  the  court  in  the  district  in: which  the  marshal  was  appointed: 
and  such  justice  shall  have  power  to  require  .that  the  sureties 
[ixistify  before  him  within  five  -days  after  the  bond  shall  have 
b«»en  submitted,  and  shall  approve  or  reject  the  bond  within 
five  days  thereafter.  When  so  approved,  the  bond  shall  be  filed 
with  the  city  clerk  of- the  city  of  r^ew  York. 

•2.  The  bond  must  be  executed,  approved  and  filed  within  thirty 
days  after  the  appointment  of  the  marshal  or  he  if^hall  be  deemed 
to  have  declined  his  .appointment  ^p(l  another,  per^o^  shall  be  ap- 

.  pointed  in  .his  place.  *     . 

i,  Former  f   294  and   former  {301   amen^'.ed.'    if   294.   301   oHglnally  rerlsfd 
.from    L.    1882.    ch.    410.    ||    1700,    1T08.      Amoant    of   bond    Ineteaapd    fron 

$2,000  to  $3,000,  and  approtal  by  a  jaatlce  reqnlred.  Instead  of  approval  br 

clt.v  clerk. 
Former  |  293  Is  omitted. 

i  147.  Action  on  marslial'a  bond. 

An  action  upon  the  bond  of  a  marshal  may  be  brought  and 
prosecuted  to  judgment  in  this  court,  aKK>n  leave  obtained  from 
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a  justice  of  this  court,  accordinfr  to  the  proyisions  relating  to  an 
action  in  the  supreme  coort  by  a  private  person  npon  an  official 
bond. 

Saperaeda  ftinDc^  9|  296,  296.     See  Ckxle  of  Civ.  Pro.,  i  1880  et  aeq. 

There  is  no  reason  whj  a  party  must  first  recover  Judgment  against  the 
marshal  and  have  cor.ecutl^ni  returned  and  then  obtain  l^ave  to  sue  on  the 
bond,  as  reqnlred  by  former  ||  295,  296, 

Fora>er  |  22'i   omitted  because  covered   by  new  f   134. 

i  148.  FillMV  of  tnuiaorlvt  ot  Jndyment  -with  city  elerlcf 
redaeiuK  bond. 

Upon  the  tiling  with  the  city  clerk  of  a  transcript  of  a  judg- 
ment on  the  bona  of  a  marshal,  the  city  cleric  shall  make  a 
memorandum  on  the  bond  of  the  time  when  and  the  court 
whereby  such  Judgment  was  rendered  and  the  amount  thereof, 
and  he  shall  be  entitled  to  a  fee  of  fifty  cents  therefor,  which 
the  court  rendering  the  judgment  shall  have  power  to  include 
therein;  and  the  bond  shall  be  reduced  by  the  amount  of  the 
judgment 

I\>rmer  |  Ml  anended.  f  298  originally  retisad  from  U  1882,  cil.  410, 
»  1704. 

I  149.  Redaclnv  bond  on   payment. 

WheneTer  the  sureties  of  the  marshal  shall  pay  the  amount  for 
Ahich  the  action  on  the  marshar«  bond  is  brought,  and  the  costs 
and  disbursements  incurred  therein,  or  any  part  thereof,  they 
shall  be  entitled  to  have  such  sum  credited  upon  the  bond  upon 
presenting  to  the  city  clerk  the  affidavit  of  the  plaintiff  or  his 
attorney  in  such  action,  acknowledging  the  payment;  whereupon 
such  clerk  shall  endorse  the  payment  on  the  bond  and  the  bond 
shall  be  reduced  by  the  amount  so  paid. 

Former  |  299  amended,  i  299  originally  revised  from  L.  1882,  ch.  410. 
I  1705. 

i  160.  Mayor  to  contpel  renewnl  of  mars|ui.rii  bond|  re- 
moval of  marsbnl. 

Whenever  judgment  shall  be  rendered  on  the  bond  of  a  mar- 
shal; or  the  bond  shall  be  reduced  as  provided  in  the  last  preced- 
ing section,  the  city  clerk  shall  report  the  fact  to  the  mayor. 
If  the  amount  of  the  judgment  is  eq\\a\  to  or  greater  than  the 
amount  of  the  bond  the  mayor  shall  direct  the  marshal  to  furnish 
a  new  bond;  or,  if  the  amount  of  the  judgment  is  less  than  the 
amount  of  the  bond,  or  in  case  of  a  reduction  thereof,  the 
mayor  shall  direct  the  marshal  to  furnish  an  additional  bond 
in  the  penal  sum  of  double  the  amount  of  the  judgment  or  the 
reduction.  If  the  marshal  fails  to  comply  with  such  direction 
within  ten  days  after  notice  thereof,  he  shall  be  removed  from 
office. 

Former  f  300  amended.  {  300  originally  revised  from  L.  1882.  ch.  410, 
I  1707.     Provision  as  to  suspension  of  marshal  omitted. 

I  151.  General  po-wera,  duties  and  liabilities  of  marahala. 

The  authority  of  a  marshal  extends  throughout  the  city  of 
New  York.  Except  as  otherwise  prescribed  in  this  act  or  in  the 
rules,  every  execution,  oraer  of  arrest,  warant  of  attachment, 
requisition  to  replevy,  warrant  of  seizure,  or  other  mandate  of 
the  court  shall  be  served  and  executed  by  a  marshal,  and  all 
provisions  of  law  relating  to  the  powers,  duties  and  liabilities  of 
sheriffs  in  like  cases  and  in  respect  to  the  taking  and  restitution 
of  property,  shall  apply  to  marshals.     Every  marshal  shall  keep 
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a  record  of  his  official  acts  in  such  maoDer  as  shall  be  preaciibed 
by  the  board  of  justices. 

Former  If  802-806  amended  and  combined.  |l  302,  304  originally  rcTlaed 
from  L.  1882,  ch.  410.  H  1700,  1711:  |i  803.  806  new  la  former  If anidpal 
Conrt  Art.  SerTtce  of  summons  (i  22}  or  of  a  subpoena  (|  08)  need  not  b« 
made  by  a  marshal. 

I  1II2.  ReBftOTAl  and  anspenslon  om  eluirve*. 

The  mayor  may  remove  any  marshal  for  cause,  prorided  that 
written  charj^es  are  first  filed  with  the  mayor,  and  that  the  mar- 
shal dc  ffiven  due  notice  thereof  and  be  afiforded  an  opportunity 
to  be  heard;  aud  the  mayor  may,  in  his  discretion,  suspend  said 
marshal  from  the  -performance  of  his  official  duties  pending  a 
hearing  upon  the  charsres.  Upon  charges  being  preferred  against 
a  marshal  by  a  justice  of  the  municipal  court,  the  mayor  ahaU 
forthwith  cause  notice  of  suspension  oi  the  marshal  to  be  serred 
upon  him,  and  the  marshal  shall  thereupon  remain  suspended 
until  the  hearing  and  determination  of  the  charges.  The  mayor 
may,  in  his  discretion,  delegate  to  the  secretary  to  the  mayor  the 
power  and  duty  of  hearing  the  evidence  to  be  produced  upon  the 
said  hearing,  and  in  such  case  the  said  secretary  shall  have  the 
power  to  issue  subpoenas,  administer  oaths  and  take  the  evidence 
and  shall  submit  the  same  to  the  mayor  who  shall  forthwith 
make  a  determination  thereon,  which  shall  have  the  same  force 
and  effect  as  if  the  evidence  had  been  taken  before  the  mayor  in 
person. 

Former   i  809  amended  tn  form.     |   306  amended  by  U   1004.   <^   264; 
originally  revised  from  1001,  cb.  466,  |   1420. 


I  158.  PAyment  of  money  reoelvod  by  ■tarabals. 

Within  five  days  after  a  marshal  shall  have  collected  or  re- 
ceived any  money  upon  any  process  of  the  court,  he  shall  pay 
the  same,  less  his  lawful  fees  and  disbursements,  to  the  person 
entitled  thereto,  or  to  his  attorney,  or  to  the  clerk  of  the  court 
In  the  district  from  which  such  process  was  issued.  Upon  his 
failure  to  do  so  he  may  be  proceeded  against  as  for  a  contempt 
The  clerk  of  the  court  with  whom  such  money  is  deposited  ^hall 
pay  the  same  on  demand  to  the  person  entitled  thereto  or  to  his 
attorney. 

Former  I   807  amended  in  form.     |   307  amended  by  U    IOCS,   ck. 
L.  1010,  ch.  640;  new  In  former  Municipal  Coort  Act 
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TITLE  IZ. 

Appeals. 

flee.  164.  Jodgments  and  orders  appealable. 
ISS.  Reiiew  of  Intermediate  orders. 
1B6.  Time  to  appeal. 
1ST.  Notice  of  appeal. 

168.  Supplying  omLulona;  amendments. 

169.  Stay  of  execution  pending  appeal. 

160.  Exception  to  and  Justlflcatlon  oil  suretlea. 

161.  Settlement  of  case  and  return  on  appeal. 

162.  Death  of  party. 

163.  Remittitur  and  return  of  papers. 

i  1S4.  Jadsmenta  and  orders  appealable. 

A  party  aggrieved  may  appeal  to  the  supreme  court,  except 
when  the  judgment  or  order  or  final  order  was  rendered  or  made 
upon  his  default  from 

1.  A  judgment  in  an  action; 

2.  A  final  order  in  a  special  proceeding; 

3.  An  order  granting  or  denying  a  new  trial; 

4.  An  order  granting  or  denying  a  motion  to  open  a  default 
and  to  vacate  a  jud^ent  entered  thereon; 

5.  An  order  granting  or  denying  a  motion  to  vacate 'a  judg- 
ment or  a  final  order  upon  the  ground  that  the  judgment  was 
rendered  or  the  final  order  made  without  service  of  summons  or 
process; 

6.  An  order  granting  or  denving  a  motion  to  discharge  a  de- 
fendant from  arrest,  or  an  order  granting  or  denying  a  motion 
to  vacate  or  modify  a  warrant  of  attachment  or  a  requisition  to 
replevy  or  a  warrant  of  seizure; 

7.  An  order  sustaining  or  overruling  an  objection  taken  to  a 
pleading  as  prescribed  in  sections  eighty-eight  and  eighty-nine  of 
this  act,  provided  that  leave  to  appeal  be  granted  either  by  the 
justice  who  made  the  order  or  by  a  justice  of  the  appellate  court; 

8.  An  order  which  the  court  had  not  the  power  to  make. 

Partly  new,  partly  taken  from  former  i|  257,  310  and  from  Code  of  Civ. 
Pro.,  if  1294,  1347.  I  267  amended  by  L.  1910,  eh.  538;  new  In  former 
Municipal  Court  Act.  f  310  amended  by  L.  1907,  ch.  664;  L.  1910,  ch. 
688;  U  1913,  ch.  386;  oritlnally  revised  from  L.  1901.  eta.  466.  |  1377. 
Prorlslons  In  former  f  310  relating  to  the  appellate  term,  its  clerk  and 
attondants,  omitted  and  embraced  In  proposed  amendments  to  the  Code  of 
Civil  Procedure  and  the  Judiciary  Law  (see  Appendix) ;  parts  relating  to 
judgment  on  appeal  omitted  because  covered  by  Code  of  Civ.  Pro.,  f  1317; 
parts  transferred  to  If  156,  166. 

i  106.  Review  of  Intermediate  orders. 

An  appeal  taken  from  a  judgment  or  final  order  brings  up  for 
review  an  intermediate  order  which  is  specified  in  the  notice  of 
appeal  and  necessarily  affects  the  judgment  or  final  order  and 
has  not  already  been  reviewed  upon  a  separate  appeal. 

An  order  made  after  judgment  or  final  order  is  deemed  to  have 
been  made  in  the  action  or  special  proceeding  within  the  meaning 
of  this  section. 

Part  of  former  f  810  with  addition  based  on  Code  of  Civ.  Pro.,  I  1347. 
i  310  amended  by  L.  1907.  ch.  664;  U  1910.  ch.  538;  U  1913,  ch.  386; 
originally  revised  from   L.    1901,   ch.   466,   |   1377. 

I  166.  Time  to  appeal. 

An  appeal  must  be  taken  within  twenty  days  after  the  entry 
of  the  judgment  or  order  or  final  order.   The  right  to  review  an 
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intermediate  order  .s  not  affected  by  the  expiration  of  the  time 
within  which  a  separate  appeal  therefrom  mi^rht  have  liefin  taken. 

Part  of  former  f  311  amended  In  form.  {  311  nnwnded  by  U  1804,  di. 
698;  L.  1908,  ch.  22:  originally  revised  from  Code  of  CIt.  Prob,  %  a046. 
The  part  of  former  |  311  relating  to  appeals  from  judgments  rendered  wtttont 
service  of  process  has  beer  omitted. 

i  167.  Notiee  of  appeal. 

An  appeal  is  taken  by  filing  with  the  clerk  of  the  court  in  the 
district  where  the  judgment,  order  or  final  order  is  entered,  a 
written  notice  of  appeal,  subscribed  by  the  appellant  or  by  his 
attorney>  and  the  clerk  shall  give  notice  thereof  to  the  respondent 
or  his  attorney  in  the  manner  prescribed  by  the  rules. 

Part  of  former  |  311  amended,  f  311  amended  by  L.  1904,  ch.  598;  U  1908. 
ch.  22;  origlnaHy  reTlsed  from  (^ode  of  Cir.  Pro.,  I  3046.  Practice  chanced. 
Deposit  of  costs  abolished.  Section  supersedes  rormer  {  S12  relating  to 
service  of  notice  of  appeal. 

i  108.   Svpplyfns  ooafmifoiiMi  amendmentM. 

Defects  or  omissions  in  the  proceedings  necessary  to  perfect  an 
appeal  or  to  stay  execution  of  the  judgment,  final  order  or  order 
appealed  from  may  be  supplied,  or  amendment  of  such  proceed- 
ings may  h^  granted,  by  the  appellate  court  in  like  manner  as 
though  the  appeal  were  taken  from  a  judgment,  final  order  or 
order  of  the  supreme  court. 
Supersedes  former  f  313  and  adopts  Code  of  Civ.   Pro..  {  1303. 

f  160.   Stay   of   execution    peadlnar   appeal. 

1.  The  appellant  may  stay  execution  by  filing  with  the  clerk 
and  serving,  as  hereinafter  provided,  a  written  undertaking  exe* 
cuted  by  one  or  more  sureties  approved  by  a  justice  of  the  court, 
to  the  effect  that  if  the  appeal  is  dismissed,  or  if  judgment  is 
rendered  against  the  appellant  in  the  appellate  court  and  an  exe- 
cution issued  thereon  is  returned  wholly  or  partly  unsatisfied,  the 
sureties  will  pay  the  amount  of  the  judgment  or  the  portion 
thereof  remaining  unsatisfied,  not  exceeding  a  sum  specified  in 
the  uudertakhig,  which  must  be  at  least  one  hundred  dollars,  and 
not  less  than  twice  the  amount  of  the  judgment:  or,  if  the  judg- 
ment is  for  the  recovery  of  a  chattel,  that  the  sureties  will  pay 
the  value  of  the  chattel  together  with  costs  and  the  damages,  if 
any,  awarded  by  the  judgment.  If  execution  has  been  issued, 
the  service  upon  the  sheriff  or  marshal  of  a  copy  of  the  under- 
taking, certified  by  the  clerk  or  accompanied  by  an  affidavit  show- 
ing tha(  it  is  a  copy  t\ereof  and  that  the  original  has  been  duly 
filed,  stays  further  proceedings  under  the  execution,  subject  to 
the  provisions  of  the  section  next  following. 

2.  In  lieu  of  an  undertaking,  the  appellant  may  ^ay  execution 
by  depositing  with  the  clerk  a  sum  of  money  equal  to  the  amount 
of  the  judgment,  with  interest  thereon  for  one  year,  and  fifty 
dollars  in  addition. 

Former  |  314  amended;  last  sentence  of  former  |  316  added  and  ftrat 
sentence  thereof  omittod  as  unnecessary.  §|  314.  316  originally  revised  from 
CiKle  of  Civ  Pro.,  |f  :{0r>0,  30.51.  Subdivision  2  is  nevv.  See  Code  of  Civ. 
Pro.,   §1   1306,   1311. 

f  160.  Bxceptlon    t4»   and   Jantifleatioa   off   auretlea. 

The  respondent  or  his  attorney  may,  within  five  day.<?  after 
notice  by  the  clerk  of  the  filing  of  the  undertaking,  serve  upon 
the  appellant  or  his  attorney  a  written  notice  that  he  excepts  to 
the  sufficiency  of  the  sureties.  Within  five  days  thereafter,  the 
sureties,  or  other  sureties  in  a  new  undertaking  to  the  same  ef- 
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feet,  must  justify  on  at  lefist  three  Oays'  nntice,  before  the  court 
in  the  district  in  which  the  judgment  was  rendered.  The  court 
must  endorse  upon  the  undertakine  or  a  copy  thereof  its  allow* 
ance  or  rejection  of  the  sureties.  If  the  sureties  fail  or  refuse  to  • 
justify  after  service  of  the  notice  of  exception,  the  respondent 
may  proceed  as  if  no  undertaking  had  been  executed. 

Former  f  316  amended  so  as  to  avoid  tbe  nile  that  when  the  anretlea  fall 
to  Justify  they  are  relieved  from  liability  unless  the  exception  be  withdrawn.  . 
f  815  originally  revltied  from  Code  of  Civ.  I'ro.,   f  13:i5.     Manning  t.  G«uld, 
90  N.  ¥.  476;  Zwecker  v.  Levlne,  135  App.  Dlv.  432. 

I  161.  Settlement  of  ease  «nd  return  on  appeal. 

1.  When  an  appeal  has  been  taken  as  herein  presteribed^  the' 
stenographer's  original  transcript  of  minutes  must  be  furnished 
to  the  clerk  within  ten  days  after  the  fecw  therefor  have  been 
paid.  Immediately  upon  receiying  such  minutes  the  clerk  shall 
cause  notice  of  that  fact  to  be  sent  to  the  attorney  for  the  ap- 
pellant, or  to  the  appellant  if  he  has  not  appeared  by  attorney. 
The  appellant  or  his  attorney  shall  then  procure  the  case  to  be 
settled  on  a  written  notice  of  at  least  three  days  to  the  clerk  and 
to  the  attorney  for  the  respondent  or  to  the  respondent  if  he  has 
not  appeared  by  attorney,  returnable  before  the  justice  who  tried 
the  case.  The  clerk  must  thereupon  make  a  return  to  the  appel- 
late court,  which  must  contain  the  summons  or  precept,  plead- 
ings, evidence  and  judgment  or  final  order  and  all  other  necessary 
papers  and  proceedings,  and  have  annexed  thereto  the  opinion 
of  the  court,  if  any,  and  the  notice  of  appeal.  The  justice  before 
whom  the  case  was  tried  shall  within  five  days  from  the  date  of 
the  submission  to  him  of  the  case  on  appeal,  settle  the  case  and 
endorse  his  settlement  on  the  return.  The  clerk  must  thereupon 
cause  the  return  to  be  filed  with  the  clerk  of  the  appellate  court. 
After  a  justice  is  out  of  office  he  may  settle  the  case  in  any 
action  or  proceeding  tried  before  him  and  may  be  compelled  by 
the  appellate  court  so  to  do. 

2.  Where  no  testimony  was  taken  and  a  settlement  of  a  case  is 
not  required,  the  return  shall  be  made  by  the  clerk  forthwith  upon 
filing  the  notice  of  appeal.  Such  return  shall  contain  the  judg- 
ment,  order  or  final  order   appealed   from   and   all   tbe  original 

Sapers  upon  which  the  judgment,  order  or  final  order  was  ren- 
ered  or  made,  duly  antnenticated  by  the  certificate  of  the  clerk 
having  the  custody  thereof,  or  copies  thereof  duly  certified  by 
such  clerk,  and  shall  have  annexed  thereto  the  opinion  of  the 
court,  if  any,  and  the  notice  of  appeal. 

3.  Upon  an  appeal  from  an  order  granting  or  denying  a  motion 
for  a  new  trial,  upon  the  ground  of  fraud  or  newlv  discovered 
evidence,  the  stenographer's  minutes  of  the  trial  shall  be  included 
in  the  return  of  the  clerk  and  the  provisions  of  subdivision  one  of 
this  section  shall  apply  to  such  an  appeal. 

Supersedes  former  ||  317-319.  Justice  required  to  settle  the  case  only. 
Subdirlslon  2  Is  Intended  to  adopt  and  extend  the  practice  established  by 
Outtenbergh  t.   Genovese,   121    N.  Y.  Supp.  612. 

i  102.  Death  of  party. 

When  a  party  dies  before  an  appeal  has  been  taken,  or  when  a 
party  to  an  appeal  dies  before  the  appeal  is  heard,  the  proceedings 
after  his  death  shall  be  governed  by  the  provisions  applicable  to 
similar  cases  in  the  supreme  court,  and  an  order  substituting  the 
proper  representative  pt  the  decedent  as  a  party  may  be  made  on 
application  by  the  survivor  or  by  such  representative,  on  notice. 
Saperaedes  former  11  820-322.     See  Code  of  CIt.   Pro.,   ||   1297-1299.  ^ 
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I  168.  Remittitur  ajid  return  of  pivera. 

The  Judgment  or  order  of  the  appellate  court  must  be  remitted 
ior  enforcement  to  the  court  below;  and  the  clerk  of  the  appellate 
court  Bhall  return  to  the  clerk  of  the  court  in  the  district  from 
which  the  appeal  was  taken,  all  the  papers  upon  which  the  ap- 
peal was  heard. 

Former  |  827  amended  in  form.     |  827  new  In  former  Manielpal  Court  Act. 
Bee  Oode  of  CIt.  Pro..  |J  1»4,  8194. 

NoTS  TO  TiTLB  IX. —  The  followinc  former  aectlone  of  the  act  have  been 
omitted:  I  323  because  It  relates  to  the  power  of  the  Sapreme  Goort  and 
is  substantially  cotcred  by  Code  of  GiT.  Pro.,  I  1828;  If  884,  826,  becaiue 
they  rekite  to  the  powers  and  duties  of  tbe  Boprerae  Ooart;  I  898,  bsoai 
corered  by  Code  CIt.  Pro,,  I  1817. 
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TITIiB  X. 
Costs  and  7«6S. 

See.  IM.  Snou  allowed. 

166.  No  costs  OB  pies  of  bsnkniptey. 

169.  When   defendant  entitled   to  increased  costs. 

167.  Costs  allowed  bj  cosrt. 

168.  Costs  in  action  by  workinc  woman. 

169.  Taxation  of  costs  and  dlsborsementai 

170.  Disborsements  allowable. 

171.  Review  of  taxation. 

172.  Costs  .opon  appeal ;  amount. 

173.  Fees  payable  to  the  clerk. 

174.  Employee's  actioo;  no  fees. 

175.  No  fees  or  costs  in  state  and  dly  mctSons. 

176.  Witnesses'  fSes. 

177.  Stenographer's  fees. 

178.  Marshals'  fees. 

I  164.   SaniM  allo^ired* 

In  all  actions  there  shall  be  allowed  to  the  prevailinK  party,  if 
he  shall  have  shown  that  he  has  appeared  by  attorney,  the  follow- 
ing sums  as  costs: 

1.  To  the  plaintiff.  Where,  upon  issne  joined  and  after  trial, 
the  plaintiff  recovers  judgment:  For  fifty  dollars  and  pnder  one 
hundred  dollars,  ten  dollars;  for  one  hundred  dollars  and  under 
two  hundred  dollars,  fifteen  dollars;  for  every  additional  one  hun- 
dred dollars  or  fractional  part  thereof,  five  dollars. 

2.  To  the  plaintiff.  If  the  defendant  interposes  a  counterclaim 
in  excess  of  plaintiff's  claim  and  the  plaintiff  recovers  judgment, 
costs  shall  be  allowed  on  the  amount  of  the  counterclaim  at  the 
same  rate  as  if  it  were  the  amount  of  the  plaintiff's  recovery. 
If  the  counterclaim  is  less  than  the  plaintiff's  claim,  costs  shall 
be  governed  by  plaintiff's  recovery. 

3.  To  the  plaintiff.  Where  the  plaintiff  recovers  judgment  upon 
the  defendant's  failure  to  answer,  costs  shall  be  allowed  at  one- 
half  of  the  rates  prescribed  in  subdivision  one  of  this  section. 

4.  To  the  plaintiff.  For  each  necessary  defendant  served  with 
the  summons  by  a  person  Other  than  a  marshal,  one  dollar. 

5.  To  the  plaintiff.  Upon  settlement  after  service  of  summons 
and  before  trial,  plaintiff  shall  be  entitled  to  costs  at  the  rates 
prescribed  in  subdivision  three  of  this  section,  determined  by  the 
amount  of  the  settlement. 

6.  To  the  plaintiff.  Upon  settlement  during  or  after  trial  and 
before  entry  of  judgment,  plaintiff  shall  be  entitled  to  costs  at  the 
rates  prescribed  in  subdivision  one  of  this  section,  determined  by 
the  amount  of  the  settlement. 

7.  To  the  defendant.  Where  the  defendant  recovers  judgment 
after  trial,  costs  shall  be  awarded  to  him  at  the  rates  prescribed 
in  subdivision  one  of  this  section,  based  on  the  plaintiff^s  demand 
in  the  summons,  but  if  the  defendant  recovers  judgment  In  ex- 
cess of  the  amount  claimed  by  the  plaintiff  In  the  summons, 
costs  shall  be  based  on  the  amount  of  the  recovery  of  the  de- 
fendant. 

8.  To  the  defendant.  Where  the  defendant  recovers  judgment 
on  the  plaintiff's  failure  to  appear,  costs  to  be  awarded  to  the 
defendant  shall  be  one-half  of  those  provided  in  subdivision  seven 
of  this  section. 

9.  To  the  defendant.  Where  the  plaintiff  discontinues  before 
trial,  costs  to  be  awarded  to  the  defendant  shall  be  the  same  as 
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2.  Before  or  at  the  beginning  of  the  trial,  as  a  trial  fise,  one 
dollar. 

3.  On  filing^  notice  of.  appeal,  two  dollars. 

4.  For  issuing  an  order  of  arrest,  a  warrant  of  attachment,  a 
requisition  to  replevy,  or  a  warrant  of  seizure,  one  dollar. 

5.  For  entry  of  judgment  upon  confession,  one  dollar. 

6.  On  demanding  a  trial  by  a  jury  of  six,  three  dollars;  by  a 
jury  of  twelve,  six  dollars. 

7.  For  certifying  a  copy  of  a  paper  on  file  in  the  clerk's  office, 
ten  cents  for  each  folio  of  one  hundred  words,  except  a  return 
on  appeal. 

All  fees  shall  be  prepaid  before  the  service  shall  be  performed. 

Former  I  347  amended  to  conform  to  new  practice.  I  347  orifflnallr  reTtaed 
from  L.  1882,  ch.  410.  11  1416,  1417.  The  words  "  a  reqaisitloD  to  ngiiswj 
or  a  warrant  of  aeiiure^*^  are  added  in  aobd.  6.  * 

i  174.  Bmployee's  aetloni  mo  fees. 

When  the  action  is  brought  by  an  employee  against  an  em- 
ployer for  services  performed  by  such  employee,  the  clerk  shall 
not  demand  or  receive  an^  fees  whatsoever  from  the  plaintiff  or 
his  attorney,  if  the  plaintiff  shall  present  proof  by  his  own  affi- 
davit that  his  demand  is  less  than  fifty  dollars,  that  he  is  a  resi- 
dent of  the  city  of  New  York,  that  he  has  a  good  and  meritorious 
cause  of  action  against  the  defendant  and  the  nature  thereof, 
that  he  has  made  either  a  written  or  a  personal  demand  upon 
the  defendant  or  his  agent  for  payment  thereof  and  tha*"  payment 
was  refused;  provided  that  if  the  plaintiff  shall  demand  a  trial 
by  jury,  he  must  pay  to  the  clerk  the  fees  therefor. 

Former  i|  44  and  348  amended  In  form;  words  "male  or  female**  atmek 
oat.  I  44  originally  revised  from  L.  1882,  cfa.  410,  {  1416;  L.  1887,  cb.  387. 
f  348  originally  revised  from  L.   1882,  ch.  410,  |  1416. 

I  176.  No  fees  or  eosts  im  state  aad  eltr  aetloAs. 

In  an  action  brought  in  the  name  of  the  people  of  the  state  of 
New  York  by  the  attorney-general,  or  In  the  name  of  the  city  of 
New  York  or  of  any  department,  board  or  officer  thereof,  by  the 
corporation  counsel  of  the  city  of  New  York,  for  the  recovery  of  a 
penalty,  no  fees  shall  be  required  to  be  paid  by  the  plaintiff  to  the 
clerk  and  no  costs  shall  be  taxed  against  the  plaintiff:  bat  in 
case  such  plaintiff  recovers  judgment,  the  costs  and  taxable  dis- 
bursements shall  be  included  therein,  and  if  collected  shall  be 
accounted  for. 

This  section  re-enacts  the  satMtance  of  former  I  29  and  Qrcater  Ncfw  York 
Charter,  f  1384.  f  29  amended  by  L.  1905,  ch.  73;  originally  rcTised  flXMB 
Greater  New  York  Charter.  |  1884. 

Former  |  349  omitted  because  contained  in  Greater  New  York  Caiart^, 
f   1550. 

Former  f  351,  relating  to  'Jorors'  fees,  omitted  because  incladed  in  n«w 
i  lis;  snbd.  1  and  f  121. 

i  176.  IVltnesses'  fees. 

Witnesses  in  an  action  or  a  special  proceeding  or  before  a  com- 
missioner or  justice  of  this  court  taking  a  deposition,  are  entitled 
to  a  fee  of  fifty  cents  for  each  day's  attendance. 

Former  |  352  amended.  I  352  originally  revised  from  Code  of  Clr.  Pro., 
11  3318,  3327.  Fee  increased  to  fifty  cents  and  proTlslons  for  mileage  omltttd. 
(See  new  |  98.) 

f  177.  Stenoarrapher's  fees. 

In  all  cases  of  appeal  from  nn  order,  final  order  or  judgment, 
where  a  transcript  of  the  stenographer's  minutes  of  the  testimony 
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iQ  on  trial  or  hearing  becomeE  a  nerassary  part  of  tb<' 

xppeal,  the  steDograplier's  leea  for  makiog  up  auch  tr^n 

shHll  w  teD  cents  tor  every  one  hnndred  words  actual  e 


Bhaij  be  paid  in  tb^  first  itiBtaoce  by  the  appellant  and  be 
by  him  as  a  disbursement  ou  the  appeal. 
Formpr   |    3SS    imnidpil    In    ronn.      |    3S3   nrlglullj    rcTlwd   tram   Grater 

I  ITS.   Msraliiilii'  fveii. 

FecB  shall  be  allowed  lo  marshals  as  follows: 

For  serving  a  summona,  precept,  order  of  arrest,  requisltioD  to 
reptevT,  warrant  of  aeizure  or  warrant  of  attachment,  on  each 
defendaDt  served,  one  dollar. 

For  a  copy  of  a  warrant  of  attachment  served  on  a  persoD  otber 
tbka  the  defendant  and  for  Che  making  of  an  inventory  of  the 


I 


property  attached,  fifty  c 

For  levying  an  execution  or  selling  under  an  attachment,  five 
cents   for  every  dollar  collected   to  the  amoant  of  one  hnndred 


dollara,  and  two  and  a  half  cents  for  every  dollar  collected  o .  __ 
one  hundred  dollars. 

For  every  mile,  over  one  mile,  one  way  only,  when  serving  an 
order  of  arrest,  requisition  to  replevy,  warrant  of  seJBUre,  warrant 
of  attachment  or  eiecution,  sii  ceota,  to  be  computed  from  the 
clerk's  offlce  of  the  court  out  of  which  the  mandate  was  issued 
to  the  place  where  it  was  executed; 

For  accompanjing  a  parly  to  obtain  security  ordered  by  the 
court,  one  dollar  for  each  hour  actually  consumed; 

For  taking  the  defendant  into  custody  on  an  order  at  arrest, 
ezecntion  or  commitment,  two  dollars  and  fifty  cents; 

For  serving  a  aubpoena,  fifty  cents; 

For  every  levy  actually  made  by  virtue  of  an  execution,  one 

For  executing  a  warrant  in  a  summary  proceeding  to  recover 
possession  of  real  property,  one  dollar,  and  the  same  fees  for 
traveling  to  execute  the  same  as  are  herein  allowed  for  execut- 
ing other  mandates; 

For  adverfiaing  for  sale  any  property  by  virtue  of  an  execu- 
lion,  one  dollar; 

For  each  day's  necessary  attendance  at  such  sale,  one  dollar. 

The  said  marshala  shall  perform  all  other  services  required  of 
them  by  law,  without  any  fees  or  compensation,  and  no  other 
fees,  charges,  or  compensation  shall  be  allowed  to,  demanded  or 
charged  by'  them. 

Famwr  |  SM  nrtacd  ud  imndrd.     |  SM  orlfliislly  nrlaed  (roB  L.  ISBS, 
ch.  410,  I  ITIO.     Fnisur  ||  3SG.  SBS  an  mlltcd. 
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2.  Before  or  at  the  beginninfir  of  the  trial,  as  a  trial  /lee,  one 
dollar. 

3.  On  filing^  notice  of  appeal,  two  dollars. 

4.  For  issuing  an  order  of  arrest,  a  warrant  of  attachment,  a 
requisition  to  replevy,  or  a  warrant  of  seizure,  one  dollar. 

5.  For  entry  of  judgment  upon  confession,  one  dollar. 

6.  On  demanding  a  trial  by  a  jury  of  six,  three  dollars;  by  a 
jury  of  twelve,  six  dollars. 

7.  For  certifying  a  copy  of  a  paper  on  file  in  the  clerk's  office, 
ten  cents  for  each  folio  of  one  nundred  words,  except  a  return 
on  appeal. 

All  fees  shall  be  prepaid  before  the  service  shall  be  performed. 

Former  f  347  amended  to  conform  to  new  practice.  {  347  orUrinally  rerlaed 
from  L.  1882.  ch.  410,  11  1416,  1417.  The  words  *'  a  requisitloii  to  replevy 
or  a  warrant  of  aelrare^'^  are  added  in  aabd.  6.  * 

I  174.  Bmployee's  action  |  bo  fees. 

When  the  action  is  brought  by  an  employee  against  an  em- 
ployer for  services  performed  by  such  employee,  tne  clerk  shall 
not  demand  or  receive  any  fees  whatsoever  from  the  plaintiff  or 
his  attorney,  if  the  plaintiff  shall  present  proof  by  his  own  affi- 
davit that  his  demand  is  less  than  fifty  dollars,  that  he  is  a  resi- 
dent of  the  city  of  New  York,  that  he  has  a  good  and  meritorious 
cause  of  action  against  the  defendant  and  the  nature  thereof, 
that  he  has  made  either  a  written  or  a  personal  demand  niK>n 
the  defendant  or  his  agent  for  payment  thereof  and  tha**  payment 
was  refused;  provided  that  if  the  plaintiff  shall'  demand  a  trial 
by  jury,  he  must  pay  to  the  clerk  the  fees  therefor. 

Former  f  {  44  and  348  amended  in  form ;  words  "  male  or  female  **  strack 
oat.  f  44  orlginaUy  reTised  from  L.  1882,  ch.  410,  f  1416;  L.  1887,  ch.  887. 
i  348  originally  revised  from  U   1882,  ch.  410,  |  1416. 

I  176.  No  fees  or  eosts  Im  state  and  eltr  aetlona. 

In  an  action  brought  in  the  name  of  the  people  of  the  state  of 
New  York  by  the  attorney-general,  or  in  the  name  of  the  city  of 
New  York  or  of  any  department,  board  or  officer  thereof,  by  the 
corporation  counsel  of  the  city  of  New  York,  for  the  recovery  of  a 
penalty,  no  fees  shall  be  required  to  be  paid  by  the  plaintiff  to  the 
clerk  and  no  costs  shall  be  taxed  against  the  plaintiff;  but  in 
case  such  plaintiff  recovers  judgment,  the  costs  and  taxable  dis- 
bursements shall  be  included  therein,  and  if  collected  shall  be 
accounted  for. 

This  section  re-enacts  the  substance  of  former  |  20  and  Greater  New  York 
Charter,  f  1384.  |  29  amended  by  L.  1905,  ch.  78;  orljKinally  revised  ftom 
Greater  New  York  Charter,  |  1884. 

Former  f  349  omitted  because  contained  in  Greater  New  Yoik  Caurter, 
f   1550. 

Former  I  351.  relating  to  'Jnrors'  fees,  omitted  because  included  in  new 
f  118;  snbd.  1  and  {  121. 

I  176.  IVitnesses'  fees. 

Witnesses  in  an  action  or  a  special  proceeding  or  before  a  com- 
missioner or  justice  of  this  court  taking  a  deposition,  are  entitled 
to  a  fee  of  fifty  cents  for  each  day's  attendance. 

Former  |  362  amended.  |  352  originally  revised  from  Code  of  Civ.  Pro., 
f  I  3318,  3327.  Fee  increased  to  fifty  cents  and  provisions  for  mileage  omitted. 
(See  new  |  98.) 

I  177.  Stenogrrapher's  fees. 

In  all  cases  of  appeal  from  nn  order,  final  order  or  judgment, 
where  a  transcript  of  the  stenographer's  minutes  of  the  testimony 
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giyen  on  trial  or  hearing  becomes  a  necessary  part  of  the  return 
on  appeal,  the  stenographer's  fees  for  making  up  such  transcript 
shall  be  ten  cents  for  every  one  hundred  words  actual  count,  and 
shall  be  paid  in  the  first  instance  by  the  appellant  and  be  taxable 
by  him  as  a  disbursement  on  the  appeal. 

Former  {  363  amended  in  form.  {  353  originally  revised  from  Greater 
New  York  Charter,   f  1367. 

f  178.  ManhaU'  feea. 

Fees  shall  be  allowed  to  marshals  as  follows: 

For  serving  a  summons,  precept,  order  of  arrest,  requisition  to 
replevv,  warrant  of  seizure  or  warrant  of  attachment,  on  each 
defendant  served,  one  dollar. 

For  a  copy  of  a  warrant  of  attachment  served  on  a  person  other 
thin  the  defendant  and  for  the  making  of  an  inventory  of  the 
property  attached,  fifty  cents. 

For  levying  an  execution  or  selling  under  an  attachment,  five 
cents  for  every  dollar  collected  to  the  amount  of  one  hundred 
dollars,  and  two  and  a  half  cents  for  every  dollar  collected  over 
one  hundred  dollars. 

For  every  mile,  over  one  mile,  one  way  only,  when  serving  an 
order  of  arrest,  requisition  to  replevy,  warrant  of  seizure,  warrant 
of  attachment  or  execution,  six  cents,  to  be  computed  from  the 
clerk's  'office  of  the  court  out  of  which  the  mandate  was  issued 
to  the  place  where  it  was  executed; 

For  accompanying  a  party  to  obtain  security  ordered  by  the 
court,  one  dollar  for  each  hour  actually  consumed; 

For  taking  the  defendant  into  custody  on  an  order  of  arrest, 
execution  ot  commitment,  two  dollars  and  fifty  cents; 

For  serving  a  subpoena,  fifty  cents;. 

For  every  levy  actually  maae  by  virtue  of  an  execution,  one 
dollar; 

For  executing  a  warrant  in  a  summary  proceeding  to  recover 
possession  of  real  property,  one  dollar,  and  the  same  fees  for 
traveling  to  execute  the  same  as  are  herein  allowed  for  execut- 
ing other  mandates; 

For  advertising  for  sale  any  property  by  virtue  of  an  execu- 
tion, one  dollar; 

For  each  day's  necessary  attendance  at  such  sale,  one  dollar. 

The  said  marshals  shall  perform  all  other  services  required  of 

them  by  law,  without  any  fees  or  compensation,  and  no  other 

fees,  charges,  or  compensation  shall  be  allowed  to,  demanded  or 

charged  by  them. 

Former  I  854  rerlaed  and  amended.  {  854  originally  revised  from  L.  1882, 
ch.  410,   i   ITIO.     Former  ||  855,  856  are  omitted. 
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TITLE  XI. 
Ddfinitions;  construction  and  effect  of  act. 

Sec.  170.  I>eflnltlon8. 

180.  Presumption  of  regu^rlty. 

181.  Saving  clause. 

182.  Constrnction. 

183.  Sections  of  x»0»  not  appllctblc 

184.  Laws  repealed. 

185.  Short  title  of  act. 

186.  When  to  take  effect. 

I  179.  Deflnltiona. 

The  following  words  ased  in  this  act  shall  haye  the  meaninir 
attached  to  them  in  this  section,  unless  otherwise  apparent  in  the 
context: 

1 .  The  word  "  attorney  "  means  a  duly  licensed  attorney  of  the 
supreme  court  of  this  state. 

2.  The  word  "  district "  means  a  district  of  the  municipal 
court  of  the  city  of  New  York. 

3.  The  word  "  clerk  "  means  the  clerk,  deputy  clerk  or  assist- 
ant clerk  or  their  successors. 

4.  The  word  "  rules "  means  the  rules  duly  adopted  by  the 
board  of  justices. 

Former  |  360  amended,  f  360  amended  by  L.  1907.  ch.  603:  oiiglnaUj 
revised  f^)m  L.  1882,  ch.  410,  8  1437.  Most  of  it  covered  by  General  Con- 
struction Iaw. 

I  ISO.  Preaamption   of   reervtlarlty. 

The  proTisions  of  this  act  shall  be  liberally  construed  in  further- 
ance of  justice.  The  presumption  of  regularity  shall  attach  to 
the  proceedings,  judgments,  orders  and  final  orders  of  this  court, 
and  every  fair  intendment  shall  be  made. In  favor  of  its  juris- 
diction. 
New. 

I  181.  Savins  claoae. 

This  act  shall  not  be  retroactive  nor  shall  it  create  a  vacancy 

in  any  oflBce  or  employment: 

Former  I   361   amended,     f  3dl  originally  revised  from  L.   1882,   ch.   410, 
{  2143.     See  General  Construction  Law,  {{  98,  94. 

S  182.  Construction. 

A  reference,  in  laws  not  repealed,  to  provisions  of  law  incor- 
porated into  this  act  and  repealed,  shall  be  construed  as  applying 
to  the  provisions  so  incorporated.  In  the  term  "  hereinafter  pre- 
scribed, or  words  equivalent  thereto,  used  in  sections  of  the 
Greater  New  York  charter  relating  to  this  court,  which  are  un- 
repealed, the  reference  shall  be  deemed  to  extend  to  this  act 
Former  |  362  amended.     See  General  Constrnction  Law,   {  95. 

f  183.   Sections  of  the  code  not   applicable. 

The   provisions  of  sections   thirty-two  hundred   and^  seven  to 
thirty-two   hundred   and    fourteen,   inclusive,   and   section  thirty- 
two  hundred  and  eighteen,  of  the  code  of  civil  procedure,  shall 
not  apply  to  actions  or  proceedings  in  this  court. 
Former  |  363  amended  to  Include  Code  of  Civ.   Pro.,   |  8218i, 
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i  184.  IsWL^vm  repealed. 

The  laws  or  parts  thereof  specified  in  the  schedule  hereto  an- 
nexed and  all  acts  amendatory  thereof  or  supplemental  thereto, 
In  force  when  this  act  takes  effect,  are  hereby  repealed. 
Former  I  364.     See  General  ConBtmctlon  Law,   f  90. 

i  185.   Short  title  of  aet. 

•  I 

The  short  title  of  this  act  shall  be  the  New  York  city  munlei- 
pal   court   code.  . 

Former  {  366  amended. 

i  186.  IVlien  to  take  effect. 

This  act  shall  take  effect  on  the  first  day  of  September,  nine^ 
teen  hundred  and  fifteen. 
Former  I  366  amended. 

SCHEDULE  OF  LAWS  REPEALED. 


Laws  of 

Chapter 

Sectic 

191)2 

580 

All 

1903 

144 

All 

1903 

156 

All 

1903 

282 

All 

1903 

431 

All 

1904 

93 

All 

1904 

264 

All 

1904 

598 

All 

1904 

625 

All 

1904 

682 

All 

19(>4 

735 

All 

1905 

73 

All 

1905...... 

228 

All 

1905 

613 

AH 

1906 

214 

All 

1907 

220.... 

All 

1907 

304 

All 

1907 

425 

All 

1907 

451 

All 

1907 

603 

All 

1907...:. 

6^ 

All 

1908 

22 

All 

1908 

431 

All 

1908 

495 

All 

1909 

468 

All 

1910 

153 

All 

1910 

401 

All 

1910 

538 

All 

1910 

539 

All 

1910 

540 

All 

1910 

541 

All 

1910 

542 

All 

1911 

73 

All 

1912 

468 

All 

1913 

386 

All 

1913 

690 

All 

1913 

692 

All 
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OP  THE  GREATER  NEW  YORK  CHARTER. 
Section  Section  Section 


1350 

1357 

1351 

1358 

1374 

1352 

1359 

1378 

1353 

1360 

1354 

1361 

1384 

1355 

1362 

1425 

1356 

1363 

1427 

1080 


ZNBBZ  TO  THE  MBW  TOBK  COTY  MUKZOIFAIi  OOUBS 

CODE. 

(BeferenoM  m  to  netloiia.] 


Abandonment  Bond. 

'juriBdiction  in  action  brought  by  commiaaiooer  of  piibUo  eharl- 

tiea  or  overseer  of  the  poor ••••••f.«««         6 

Aeeonnts* 

rules  relating  to •• •••• 8 

Aetlona. 

commencement 17,  18»  78 

dismissal  for  neglect  to  prosecute '128 

joinder  of  causes 70 

execution  against  person •' . « .  137 

severance  of  causes 79 

transfer  to  another  district 17 

venue   ■• •••••  17 

Adjonrnmentfl. 

when    allowed    • • • 96 

Adnftlnifltrntora* 

actions  by  or  against  foreign .• ••••••••••••••••••••••         6 


amendment    •• 08 

contents    , 83 

objections  which  may  be  taken  by 80 

requisites    78 

service   83 

Appeals. 

amendments  to  perfect •••• 168 

costs   172 

death  of  party,  effect 162 

execution,  stay    150 

filing  notice,  fees • •  173 

intermediate  orders,  review. 166 

judgments    ••...... 164 

notice   167 

orders 164 

remittitur  and  return  of  papers • • 163 

return     r •••••  161 

settlement   of  case • •.•••••  I6l 

sureties,  exception  to  and  justification  of • 160 

time  within  which  to  be  taken • 166 

Arbitration. 

jurisdiction    .••.••••••••• •• ••••••••••  6 

rules  for  estabUahment  of  syatem. •••«.••«.•••  8 


adjoummenta .••••.•••• 

baUt  motion  to  reduce <•. ••..•.... 

notice  of  justification 86 

rejection   •  86 

qualifications   of    ••..  35 

detention  of  defendant 82 

discharge  on  pving  bail  or  making  deposit 84 

on  motion    •. 87 

endorsement  of  summons  for  execution  against  the  person ....  25 

execution  against  the  person  of  defendant 187 

*               of  judgment,  additional  to 135 
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AnMSt  —  Cootinued. 

groundf    • •••>•  29 

Judgment  when  defendtnt  liable •••••  128 

order,  directions  in.. « •>••• •••  81 

fees  on  issuing ••••••••••••••••• 173 

issuance    ••••••••■•■ ••••..  6 

serving,  marshal's  fees 178 

IMipers  to  be  delivered  by  marshal .•..••••••• 36 

plaintiff  to  be  notified ; S3 

procedure •••••• •  SO 

proceedings  after ••••••  32 

return  of  summons • • •• •••••..  31 

security,  motion  to  increase 38 

taking  defendant  into  custody,  marshafa  feea •••••.•  178 

time  limit ^ * • 140 

wage  earner,  judgment  and  execution  in  favor  of*. 139 


jurisdiction  ...• •••• • •••••••         6 

Jjs«iSBm«mts  of  Jiifltioefl* 

made    •••• ••••••«« ••  ••         7 


no^ 


bond,  judgment  on ••••••••••••• 51 

claim  by  third  person •• .••...  50 

execution  of  judgment 135 

^nerally   • 89-56 

interpleader    •• •••'. 68 

inventory  of  property  attached,  marshart  fees • 178 

inventory,  service    ..•••• 48 

judgment  when  summons  not  personally  served 56 

levy,  certificate  of  sale 45 

effect  of 45 

manner  of  making •••••.«•  45 

marshal,  actions  by •••  47 

property,  certificate  of  defendant's  interest 46 

inventory    •.•••• 43 

reclaimer  of *66 

subject  to  levy 44 

return   by  marshal •  53 

security,  motion  to  Increase 54 

summons,  judgment  when  not  personally  served 55 

service 48 

supreme  court,  practice  in  applicable .' 67 

sureties,  exception  to  and  justification  of 56 

undertakinfir  by  defendant  to  reclaim  property 49 

by  plaintiff 42 

when  warrant  vacated,  action  on 52 

warrant,  execution    43 

fees  on  issuing 173 

grounds  for  granting. . . .  -. 40 

issuance 6 

issuance   and   contents 41 

warrant,   service 48 

marshal's   fees    ...; •  178 

'      vacating   or   modifying .i; 54 

when  granted ••• ••<>  89 

Attendants* 

rules  for  duties • ».•.••••••>•••  8 

Attorney* 

defined 1T9 

•  B. 

BwLiU 

discharge  of  person  under  arrest 84-86,  88 

'   lflk$S 


IKDBX  TO  MUNICIPAL  CX)URT  CODE. 

Bankruptcy. 

iu>  costs  on  defense  of ••• ••••• -  165 

Baatardy-. 

bond,  action  npon««..«..«. •••••••••  •••••• «  6 

Battery. 

jurisdiction  ....••••••••••••••••••••••••••••••.••..•••••  6 

Bills  of  Partlcalam. 

when  party  may  demand.  •••.••««•«••••••••••••.••••••••  78 

Bonds. 

jail   liberties 84 

judgment  on  bond  given  in  case  of  attachment 51 

marshals'    • . , .  146 

actions  on 147 

filing  transcript  of  judgment. 148 

reduction  on  payment  of  judgpient. 140 

renewal 160 

C. 
Calendar  Practlee* 

rules • 8 

OltatteU. 

costs  on  recovery 164 

interpleader  in  action  to  recover  upon t 27 

iMuance  of  warrant  to  seize .  . . .' 6 

i'urisdiction  in  action  for  recovery  of 6 

lens  on,  actions  to  foreclose 70-77 

foreclosure,  affidavit 72 

application  of  article  4 77 

judgment 74 

marshal's    power    under    execution • 75 

reclaimer  of  chattel '. 76 

sureties,  exception  to  apd  justification  of 76 

undertaking 72 

warrant  of   seizure 71 

when  conversion  or  replevin  not  maintainable  • .  • .  73 

what  deemed   70 

replevin    57*-60 

Civil  Contempts. 

what  .  to    apply 13 

Cleric.  S 

defined 179 

Clerics. 

duties 143 

rules  for .....«•  8 

fees  as  disbursements ••••  170 

f generally • .  •  178 

cgal 148 

property,  etc.,  to  deliver  to  successor ••..•  148 

records  and  papers,  destruction «  •«  »•«>  •  •  ••<144 

Code  of  Civil  Procednre. 

sections  not  applicable •••••••••••••••  188 

Commeneement  of  Action. 

commencement  of  action • ••••••••••'••••••  IS 

Commission  to   take  Testimony* 

Sec  "Tmtimohy." 

Complaint. 

requisites    ••• •••••••#•••••••••••••«•••  •   f$ 


INDBX  TO  MUNICIPAL  CQUBT  CODB. 

CoMellUttloB* 

rulef  for  etUbHahment  of  system. ••••.. ..••••••         8 


CottelllatloM  AMd  A^bltimtioM* 

jurisdiction    ...« • • 6 

Contempts. 

criminal    snd   civil 18 

Contraots. 

attachment  in  action  for  breach 40 

copy  when  deemed  part  of  pleading. 78 

interpleader  in  action  to  recover  up<Ma .•...••..•  27 

jarisaiction    6 

CorporatloMs. 

actions  by  or  against 6 

foreign,  warrant  of  attachment  in  actions  against 40 

order  that  issues  be  tried  unnecessary  in  action  against 94 

Costs. 

See  also  "  Disbubsbmimts." 

allowed  by  court 167 

appeal,  amount  upon .• .  172 

bankruptcyp  not  allowed  on  defense  of 100 

guardian  ad  litem  not  responsible  for 26 

-  mcreascd,  when   defendant  entitled 166 

state  and  citv  action,  not  allowed 1 75 

sums  allowea 164 

taction    169 

review     171 

worlcing  woman,  in  action  by -68 

Covnterelalms. 

amount  recoverable ...'. 86 

governed  by  provisions  applicable  to  supreme  court 84 

joinder  and  severance 85 

reply  to    87 

Court. 

continued   1 

forms,   rules  for • • 8 

hours  when  open 8 

jurisdiction  of  actions  and  proceedings  had  August  31*  1915. .  6 

officers,  rules  for  duties ^ 8 

organisation ., X— 16 

parts,  assignment  of  justices 7 

establishment   7 

rules  for  designation 8 

practice,  rules  for 8 

rules,  adoption - 8 

seals   ...: 11 

time  and  place  of  holding 10 

Covrt  Hovsos. 

equipment,  how  furnished ....•  12 

justices  to  have  access  to.... »«. 12 

Criminal  Contompts. 

what    to    apply • •••  !• 

Criminal  Con^orsatioii* 

jurisdiction • •••••  0 

D. 
leeisioa* 

time  for  rendering * ••••  119 

1584 


INDEX  TO  MUNICIPAL  COUKT  CODE. 

juriadictioB •«••        9 

DeflBltlonn. 

words   used   • • '••••  170 

Depoalttona. 

Sec  also  "TitrmOKY" 106-116 

of  parties  or  persons  expecting  to  be  parties  to  An  action....       27 
compensation   of   commissioncra  aa  diaonnemoits. 170 


Bee  also  *'  Costs.' 

allowable    170 

taxation    r, 169 

review    171 

Diatrlet. 

deaned   179 

Diatrlets. 

described 5 

justices,  namber  in  eacb  district 5 

B. 

BmploT««B* 

rules   for   duties 8 

BiiipIoT««'*  Aetion. 

no  fees 174 

B^ldenee. 

Sec  "  Testimoky." 

BxeeatioB. 

against  person  of  defendant. 187 

appeal,  stay  pending 159 

arrest   of   defendant 18.5 

Attachment   135 

issuance,   effect 181 

joint  debtors,  proceedings  against 132 

lud^ent,  docketing  in  another  county .*. .  133 

levying,  marshal's  fees 178 

marshal,  authority 135 

liability  to  execution  creditor 141 

judgment  against 134 

mechanic^  lien,  authority  of  sheriff 130 

real  property,  advertising  for  sale,  marshal's  fees 178 

renewal     138 

requisites    135 

return    186,  142 

time  limit 140 

transcript,  effect  of  filing 181 

wage  earner,  in  favor  ot 189 

when  and  how  issued 130 

Bxeeutora. 

actions  by  or  against  foreign <0 

F. 
F«Uie  ImprlaoAment* 

jurisdiction •  6 

• 

clerics  generally 178 

clerks  to  collect  and  pay  over 148 

employee's  action,   not   allowed 174 

marshals 178 

dtate  and  city  action,  not  allowed 175 

stenographers 177 

witnesses    176 

158R 
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Plnea. 

action!  to  recover*  vnuc*  •••••^••••••••••••••••••« ••••••••         1.T 

jurisdiction ••••••••••••••••••■••••••••••  M 


Forma. 

summons 


Forma  and  Prmetlcea. 


GvardlAM  ad  Litem. 

appointment,  when  and  how  to  be  madei 


Hovra. 

when  court  to  be  open ^•••••••••••••••••••«  8 

Hvaband  or  ITlfo. 

jurisdiction  in  action  for  loss  of  society. ••«•••••••••••••.••  9 

I. 
InoomoetoBta. 

actions  by  or  against  committee ••••••••••••••••  0 


Interpleader. 

^nerally    .■ •••••••••••••        27 

in  case  of  attachment ••• ••••••••••       68 

laterpretera. 

rules  for  duties ••••••••••••••  8 

laaae. 

joinder  of ••••••••••••••••••••••••       78 

J. 
Jail  Kaeapea* 

jurisdiction  of  action  to  recover  damages  !«•••••••••••••••  8 


Judvineata. 

amendment   •••••«••••  6* 08»  128*  158 

appeals ••.••••«(•••.••••.•••  154 

arrest,  when  defendant  liable  to •••••.•.••••  128 

by  default • 80 

opening    129 

confession,  fee  for  entry 173 

docketing  in  another  county,  effect 133 

in  general   '. 125 

offer  of- 81 

presumption,  of  regularity 180 

satisfaction 142 

several    ••••••••••.  127 

time  for  rendering •« 119 

upon   pleadings ••••••••  91 

vacating .  .8.  129 

wage  earner,  in  favor  of •••  188 

Jarladletlon. 

abandonment  bond,  action  brought  by  commisdoner  of  public 

chfaritieg.  or  overseer  of  the  poor 8 

actions  and  proceedings  of  municipal  court  mlA'  on  August  81» 

1015 6 

actions  for  amounts  not  exceeding  $1,000 6 

included    6 

administrators,  actions  by  or  against  foreign ., 6 

arrest,  issuance  of  order ^ 6 

assault    .' 6 

1886 
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Jvrls41otloB  —  Continued. 

attachment,  issuance  of  warrant • ,  6 

bastardy  bond,  action  upon 6 

battery    6 

chattel,  issuance  of  warrant  to  seize* 6 

lien  on,  foreclosure ••.. 6 

recovexy  of 6 

city  of  New  York,  actions  by  or  against 6 

conciliation  and  arbitration* 6 

contracts •..*•..• 6 

corporations,  actions  by  or  against 6 

criminal  conversation ••••• • 6 

defaults,  to  open 6 

executors,  actions  by  or  against  foreign 6 

false  imprisonment • ••• ,.  6 

fines 6 

generally *•*. 1-16 

husband  or  wife,  action  for  loss  of  society 6 

incompetents,  actions  by  or  against  committee * 6 

jail  escapes,  action  to  recover  damages  for 6 

judgment,  vacation  or  amendment 6 

libel  , 6 

malicious  prosecution  ..*. •*. .* 6 

marshal,  action  on  bond • 6 

mechanic's  lien •••* *....  6 

new  trial,  to  grant.  ••* 6 

objections  to   _,•• •••*.••••••  88 

order,  vacation  or  amendment •••.*., 6 

partners,  action  to  determine  accounts 6 

penalties ••#  6 

personal  injux^ .•••••..*••• ..•«••.•*..•••••  6 

proeess,  vacation  or  amendment ..^ 6 

property,  injury  to • 6 

replevy,  issuance  or  vacation  of  requisition 6 

seduction    •••••••••*•••• .*. 6 

slander • 6 

stays,  granting  or  vacating 0 

summary  proceeding  for  recovery  of  possession  of  real  property.  6 

verdicts,  to  direct  or  set  aside ••  6 

Jvrora. 

See  "Jc«Y.»» 


See  also  "  Teial." 

fees,  ss  disbursements •• • •  170 

for  jury  of  twelve ••••••••••••••••*••••••  120 

on  oemanding  jury  trial* ••*•  173 

payment  • 118 

jurors,  qualifications,  drawing,  compensation ,.  • .  121 

number     120 

special  list 122 

trials  by 123 

terms    ; ^  ^21 

trial,  how  obtained • • 118 

verdicts,  modifying  or  vacating ••••..••••  129 

Jvstlees* 

acknowledgments,  power  to  take •••         2 

assignments 

board  of,  destruction  of  records  and  papers 14 

how  constituted 

meetings 

powers    

president    * 

powers    

quorum ; 

rules  defined   ...,*...     179 

rules  of  court,  adoption 8 

lecretary 7 

i88r 


INDEX  TO  MUNICIPAL  COURT  CODE. 

Jvstiees  —  Condnued. 

continued 1 

court  houses,  access  to 92 

death  or  removal  not  to  affect  proceedings 9 

depositions,  power  to  take 2 

number 6 

oath  of  office 2 

oaths,  power  to  administer 2 

qualificationa    2 

salaries   8 

terms    1 

vacancies    4 

IjAIVs  Repealed* 

schedule p  1579 

specified 184 

Ubel. 

jurisdiction 6 

Iile»a. 

See  also  "  Chattels." 

foreclosure,  costs 164 

M. 
Mallelona  Pro«e«vtloii. 

jurisdiction     , 6 

Marahal. 

action  on  bond 6 

actions  by  in  case  of  attachment 47 

appointment 145 

bonds    146 

actions  on 147 

filing  transcript  of  judgment. 148 

reduction  on  oayment  of  judgment 149 

renewal 150 

continued   145 

duties  to  be  performed  without  fees 178 

execution  on  judgment  against 184 

fees  as  disbursements 170 

generally     178 

.   liability  to  execution  creditor 141 

money  received,  pavment  over 153 

power,  duties  and  liabilities 161 

removal    150»  152 

residence 145 

suspension    152 

terms    145 

vacancies    146 

MeeliaBle'a  liteii. 

execution  upon  judgment 180 

jurisdiction 6 

rules  for  collection  and  disposition 8 

Motion. 

time  for  deciding. 119 

MnnlcipAl  Court  Code. 

construction     180,  182 

presumntion  of  regularity  of  provisions 180 

sections  of  code  of  civil  procedure  net  applicable 188 

short    title    186 

when  to  take  effect 186 


INDEX  TO  MUNICIPAL  COUKT  CODB. 

New  Trial. 

granting   % 129 

jurisdiction * 6 

New  Yorlc  Citr^ 

action  by  or  against 6 

venue    IT 

no  fees  or  costs  against  in  action  for  penalty 175 

New  York  State. 

no  fees  br  costs  against  in  action  for  penalty 175 

Notice  of  Trial. 

service    95 

O. 
Ollleera. 

rules  for  duties 8 

vacancies,  saving  clause 181 

Orders. 

appeals 154 

amendment    93,  129 

to  perfect  appeal 168 

intermediate,  review    165 

presumption  of  regularity 180 

vacating    129 

vacation  or  amendment 6 

Overseer  of  the  Poor. 

action  on  abandonment  bond • 6 

P. 

Parties. 

death,  effect  on  appeal '. 162 

joinder   : 27 

depositions  of  parties  or  persons  expecting  to  be  parties 27 

Partners. 

jurisdiction  in  action  to  determine  accounts ..«•  6 

Parts  of  Court. 

assignment  of  justices 7 

establishment    7 

rules  for  designation 8 

Penalties. 

actions  to  recover,  venue 17 

endorsement  of  summons. 24 

jurisdiction 6 

Personal  Injury. 

jurisdiction 4 

Physical  Bxamination. 

order  for    117 

how   made    lit 

Place  of  Holding  Court. 

place  of  holding  court 10 

Pleadings. 

actions,  how  commenced 78 

amendment 93 

costs   i 167 

answer,  contents    83 

extension    78 

objections  which  may  be  taken  by 89 

requisites    78 

service    88 


INDEX  TO  MUNICIPAL  COURT  OODB. 

Pleadlnara  —  Continued. 

bills  of  particulars v . '.  78 

construction   93 

contracts,  copy  deemed  part  of 78 

corporations,   order   that  issues  be  tried  unnecessary   in   action 

against    '. . .  M 

costs  upon  amendment 167 

counterclaim 84 

amount  recoverable 86 

joinder   and   severance ,  So 

reply  to 87 

generally   . 7S-iM 

issue,  when  joined    .  •  •  •, .• 78 

joinder  of  causes  of  action 79 

judgment  by  default 80 

offer   of    81 

upon    pleading    fil 

jurisdiction,    objections    to *  '  '88 

objections  to    88 

disposal  of .^ 91) 

M        severance  of  causes  of  action .79 

signature  when  deemed  genuine 92 

special  appearances 78 

statement  when  service  commenced  by  summons  only 78 

written,  court  may  direct  filing 78 

Poor  Person. 

prosecuting  or  defending  as,  when  allowed 28 

Practice. 

supreme  court,   conformity  to 15 

Proceaa. 

amendment 93 

service,  where  may  be  made 14 

vacation  or  amendment 6 

Procedure. 

cause,   how   brought   on   for   trial 95 

notice  of  trial 95 

Property,  lajnry  to. 

jurisdiction 6 

Proviaienal  Remedies 29-38 

Public  Choritiea,  Commiaalouer  of. 

action  on  abondonment  bond 6 

R. 
Real   Property, 

jurisdiction  in  summary  proceeding  for  recovery  of. ...  « 6 

Recorda. 

cjerks  to  keep , . .  143 

rules   $ 

destruction 144 

Rearnl«rity  of  thia  Act. 

presumption   of 180 

Repealer 184 

Replevin 57-68 

affidavit 5S 

chattels,  defendant  may  demand  judgpnent  for  return 60 

defendant's   reclaimer    6.^ 

when   may  be   replevied 58 

foreclosure   of  lien   on  chattel,   when  not  maintainable 73 

1680 
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RepIeTlii  —  Continued. 

requisition 59 

fees  on   issuing .- 173 

how  executed   and  served 60 

issuance    6 

return    to 61 

service,   marshal's   fees » 178 

vacation    6 

sureties,   exception   to 62 

justification 62,  65 

qualification 64 

undertaking    58 

allowance   « 66 

to  indemnify  marshal 67 

•  when  action  will  lie ■ ;  '     67 

Rules. 

defined    ITO 

Rales  of  Conrt. 

adoption  bv  board  of  justices 8 

subjects^  01   ,., . .  3 

submission  to  and  approval  of  justices  of  supreme  court 8 

Sa-rlnv  Clavae 181 

Seala. 

clerks  to  keep 14.^ 

descrintion  ot  seal  for  each  district. 11 

how  furnished   , . . . .  11 

Secretary  of  Board  of  Justice*. 

appointment,  compensation,  duties 7,  8 

Sednct'^lon. 

jurisdiction '. , 6 

Short   Title    185 

SIflrnatnre. 

when    deemed   genuine 92 

Slander. 

jurisdiction     • ,«.,...,.••  .  6 

Stars.  , 

granting  or  vacating 'o 

Stenograph  era. 

fees 177 

rules  for  duties 8 

Snhmiasion  of  eontroT-eray  vpon  agreed  facta. 

trial  upon 124 

Snbpoena. 

attachment  against  defaulting  witness 99 

duces  tecum 97 

defaulting   witness,   liability - 100 

issuance    at  ol 

service     '. r . 97,  98 

marshal's  foes    178 

Summary  Proceed!  n^a. 

jurisdiction     - ® 

marshal's  fees    1«8 

1601 
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SnmmoMS. 

amendment ^ 08 

endorsement  in  action  for  penalty 24 

execution  against  the  person,  endorsement 25 

filing 22 

fees • 17S 

form  of 20 

requisites 19 

service  in  case  of  attachment 48 

method   21 

proof    22 

substitutes  for  personal... 28 

who  may  serve 22 

Bnpreme  Covrt 

conformity  to  practice 15 

Svretle*. 

exception  to  and  justification  on  appeal. 160 

TestimoMT* 

commission  to  take 100-105 

execution  and  return  of  conuniasion 105 

open  commission   108 

power   of   commissioner 104 

when  to  issue 102 

depositions ., 100-1 18 

adjournment  of  examination 1 12 

effect  of lie 

examination,  manner  of  taking 114 

order  and  affidavit,  service Ill 

order  for  examination 109 

punishment  for  disobeying  order 110 

ipfusal  to  answer 114 

return 114 

suppression 100 

to  perpetuate 107 

affidavit  on  application 108 

when  read  in  evidence 115 

witness  detained  in  prison,  examination 113 

witnesses*  fees 110 

phvsical  examination 117 

submission  of  controversy  upon  agreed  facts 124 

Time  of  Holdtnir  Oovrt 10 

Trlsa. 

See  also  "JCEV." 

adjournments 96 

costs   167 

fee  at  beginning 173 

how   brought   on 05 

jury,  how  obtained « 118 

new,   granting    129 

notice  of .••• 95 

submission  of  controversy  upon  agreed  facts 124 

V. 

actions    • 17 

transfer    17 

New  York  city,  actions  by  or  against 17 

special  cases  • 17 

Verdicts. 

jurisdiction  to  direct  or  set  aside ....••..  6 


INDEX  TO  MUNICIPAL  COURT  CODE. 

judgment  «nd  execution  in  favor  of .^*.k '. 139 

payment   of  deposit  where   no  execution  issued   atip   no  tran- 
script of  judfgment  filed s .'•».* 142 

'Witness. 

See  also  **  Testimoky."  ' ; 

attachment   against   defaulting '••. 09 

defaulting,  liability / .,* 100 

fees    ^•.••;; ^^® 

as  disbursements *•%;  V ^'^^ 

Worldnv  Woman* 

costs  in  action  by •....  •'^•••« 188 
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